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Mr. REID. I ask the Senator to mod-
ify his request to allow 1 minute on
each side prior to voting on the
Hutchison amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Oklahoma.

Mr. NICKLES. Mr. President, I thank
our colleagues for the vote on the last
amendment. I especially thank my col-
league and friend, Senator CONRAD, for
his eloquent debate on it, as well as for
his support and cosponsorship of the
amendment.

I think it is a good amendment. I
think it helps the budget process. Also,
I compliment my friend. It has been a
pleasure to work with him on the
Budget Committee. This was a good,
positive budget change. I thank him for
his leadership on this amendment.

Mr. HATCH. Mr. President, I ask
unanimous consent that my reading of
this procedural matter will not be
counted against my 1 minute on the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

INNOCENCE PROTECTION ACT OF
2004

Mr. HATCH. Mr. President, I ask
unanimous consent that the Senate im-
mediately proceed to the consideration
of H.R. 5107, the DNA bill, which is at
the desk; further, that the bill be read
a third time and passed and the motion
to reconsider be laid upon the table;
provided further, that when the Senate
receives from the House a correcting
enrollment resolution relating to H.R.
5107, the Senate proceed to its consid-
eration and the resolution be agreed to
and the motion to reconsider be laid
upon the table. Finally, I ask unani-
mous consent that if the House does
not adopt the correcting enrollment
resolution by the end of this Congress,
then the Senate action on H.R. 5107 be
vitiated.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The bill (H.R. 5107) was read the third
time and passed.

Mr. HATCH. Mr. President, this is
the very important DNA bill which will
help resolve the difficulties with over
400,000 rape kits in this country, some
of which are 20 years old or older.

Mr. President, I would just like to
compliment Debbie Smith and Kirk
Bloodsworth, who are two of the initi-
ating people who have helped bring this
about, but also all the people who
worked so hard: Senator LEAHY, Sen-
ator BIDEN, Senator SPECTER, Senator
FEINSTEIN, Senator DEWINE and, of
course on the House side, Chairman
SENSENBRENNER and Representative
BILL DELAHUNT for their dogged deter-
mination, and to Senators KYL, SES-
SIONS, and CORNYN who did a really
great job on this bill; also staff on both
sides, in both Houses.

With that, I yield the floor.

Mr. KYL. Mr. President, as the pri-
mary drafter of Title I of H.R. 5107, 1

CONGRESSIONAL RECORD — SENATE

would like to make a few comments.
After extensive consultation with my
colleagues, broad bipartisan consensus
was reached and the language in Title
I was agreed to.

I would like to make it clear that it
is not the intent of this bill to limit
any laws in favor of crime victims that
may currently exist, whether these
laws are statutory, regulatory, or
found in case law. I would like to turn
to the bill itself and address the first
section, (a)(1), the right of the crime
victim to be reasonably protected. Of
course the government cannot protect
the crime victim in all circumstances.
However, where reasonable, the crime
victim should be provided accommoda-
tions such as a secure waiting area,
away from the defendant before and
after and during breaks in the pro-
ceedings. The right to protection also
extends to require reasonable condi-
tions of pre-trial and post-conviction
relief that include protections for the
victim’s safety.

I would like to address the notice
provisions of (a)(2). The notice provi-
sions are important because if a victim
fails to receive notice of a public pro-
ceeding in the criminal case at which
the victim’s right could otherwise have
been exercised, that right has effec-
tively been denied. Public court pro-
ceedings include both trial level and
appellate level court proceedings. It
does not make sense to enact victims’
rights that are rendered useless be-
cause the victim never knew of the pro-
ceeding at which the right had to be as-
serted. Simply put, a failure to provide
notice of proceedings at which a right
can be asserted is equivalent to a viola-
tion of the right itself.

Equally important to this right to
notice of public proceedings is the
right to notice of the escape or release
of the accused. This provision helps to
protect crime victims by notifying
them that the accused is out on the
streets.

For these rights to notice to be effec-
tive, notice must be sufficiently given
in advance of a proceeding to give the
crime victim the opportunity to ar-
range his or her affairs in order to be
able to attend that proceeding and any
scheduling of proceedings should take
into account the victim’s schedule to
facilitate effective notice.

Restrictions on public proceedings
are in 28 CFR Sec. 50.9 and it is not the
intent here today to alter the meaning
of that provision.

Too often crime victims have been
unable to exercise their rights because
they were not informed of the pro-
ceedings. Pleas and sentencings have
all too frequently occurred without the
victim ever knowing that they were
taking place. Victims are the persons
who are directly harmed by the crime
and they have a stake in the criminal
process because of that harm. Their
lives are significantly altered by the
crime and they have to live with the
consequences for the rest of their lives.
To deny them the opportunity to know
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of and be present at proceedings is
counter to the fundamental principles
of this country. It is simply wrong.
Moreover, victim safety requires that
notice of the release or escape of an ac-
cused from custody be made in a time-
ly manner to allow the victim to make
informed choices about his or her own
safety. This provision ensures that
takes place.

I would like to turn to (a)(3), which
provides that the crime victim has the
right not to be excluded from any pub-
lic proceedings. This language was
drafted in a way to ensure that the
government would not be responsible
for paying for the victim’s travel and
lodging to a place where they could at-
tend the proceedings.

In all other respects, this section is
intended to grant victims the right to
attend and be present throughout all
public proceedings.

This right is limited in two respects.
First, the right is limited to public pro-
ceedings, thus grand jury proceedings
are excluded from the right. Second,
the government or the defendant can
request, and the court can order, judi-
cial proceedings to be closed under ex-
isting laws. This provision is not in-
tended to alter those laws or their pro-
cedures in any way. There may be or-
ganized crime cases or cases involving
national security that require proce-
dures that necessarily deny a crime
victim the right not to be excluded
that would otherwise be provided under
this section. This is as it should be. Na-
tional security matters and organized
crime cases are especially challenging
and there are times when there is a
vital need for closed proceedings. In
such cases, the proceedings are not in-
tended to be interpreted as ‘‘public pro-
ceedings” under this bill. In this re-
gard, it is not our intent to alter 28
CFR Sec. 50.9 in any respect.

Despite these limitations, this bill
allows crime victims, in the vast ma-
jority of cases, to attend the hearings
and trial of the case involving their
victimization. This is so important be-
cause crime victims share an interest
with the government in seeing that
justice is done in a criminal case and
this interest supports the idea that vic-
tims should not be excluded from pub-
lic criminal proceedings, whether these
are pre-trial, trial, or post-trial pro-
ceedings.

When ‘‘the court, after receiving
clear and convincing evidence, deter-
mines that testimony by the victim
would be materially altered if the vic-
tim heard other testimony at that pro-
ceeding,” a victim may be excluded.
The standards of ‘‘clear and convincing
evidence’ and ‘‘materially altered’ are
extremely high and intended to make
exclusion of the victim quite rare, es-
pecially since (b) says that ‘‘before
making a determination described in
subsection (a)(3), the court shall make
every effort to permit the fullest at-
tendance possible by the victim and
shall consider reasonable alternatives
to the exclusion of the victim from the
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criminal proceeding.” It should be
stressed that (b) requires that ‘‘the rea-
sons for any decision denying relief
under this chapter shall be clearly
stated on the record.” A judge should
explain in detail the precise reasons
why relief is being denied.

This right of crime victims not to be
excluded from the proceedings provides
a foundation for (a)(4), which provides
victims the right to reasonably be
heard at any public proceeding involv-
ing release, plea, or sentencing. This
provision is intended to allow crime
victims to directly address the court in
person. It is not necessary for the vic-
tim to obtain the permission of either
party to do so. This right is a right
independent of the government or the
defendant that allows the victim to ad-
dress the court. To the extent the vic-
tim has the right to independently ad-
dress the court, the victim acts as an
independent participant in the pro-
ceedings. When a victim invokes this
right during plea and sentencing pro-
ceedings, it is intended that the he or
she be allowed to provide all three
types of victim impact: the character
of the victim, the impact of the crime
on the victim, the victims’ family and
the community, and sentencing rec-
ommendations. Of course, the victim
may use a lawyer, at the victim’s own
expense, to assist in the exercise of this
right. This bill does not provide vic-
tims with a right to counsel but recog-
nizes that a victim may enlist a coun-
sel on their own.

It is not the intent of the term ‘‘rea-
sonably’’ in the phrase ‘‘to be reason-
ably heard” to provide any excuse for
denying a victim the right to appear in
person and directly address the court.
Indeed, the very purpose of this section
is to allow the victim to appear person-
ally and directly address the court.
This section would fail in its intent if
courts determined that written, rather
than oral communication, could gen-
erally satisfy this right. On the other
hand, the term ‘‘reasonably’ is meant
to allow for alternative methods of
communicating a victim’s views to the
court when the victim is unable to at-
tend the proceedings. Such cir-
cumstances might arise, for example, if
the victim is incarcerated on unrelated
matters at the time of the proceedings
or if a victim cannot afford to travel to
a courthouse. In such cases, commu-
nication by the victim to the court is
permitted by other reasonable means.
In short, the victim of crime, or their
counsel, should be able to provide any
information, as well as their opinion,
directly to the court concerning the re-
lease, plea, or sentencing of the ac-
cused. This bill intends for this right to
be heard to be an independent right of
the victim.

It is important that the ‘‘reasonably
be heard” language not be an excuse
for minimizing the victim’s oppor-
tunity to be heard. Only if it is not
practical for the victim to speak in
person or if the victim wishes to be
heard by the court in a different fash-
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ion should this provision mean any-
thing other than an in-person right to
be heard.

Of course, in providing victim infor-
mation or opinion it is important that
the victim be able to confer with the
prosecutor concerning a variety of
matters and proceedings. Under (a)(b),
the victim has a reasonable right to
confer with the attorney for the gov-
ernment in the case. This right is in-
tended to be expansive. For example,
the victim has the right to confer with
the government concerning any crit-
ical stage or disposition of the case.
The right, however, it is not limited to
these examples. This right to confer
does not give the crime victim any
right to direct the prosecution. Pros-
ecutors should consider it part of their
profession to be available to consult
with crime victims about concerns the
victims may have which are pertinent
to the case, case proceedings or disposi-
tions. Under this provision, victims are
able to confer with the government’s
attorney about proceedings after
charging. I would note that the right to
confer does impair the prosecutiorial
discretion of the Attorney General or
any officer under his direction, as pro-
vided (d)(6).

I would like to turn now to restitu-
tion in (a)(6). This section provides the
right to full and timely restitution as
provided in law. We specifically intend
to endorse the expansive definition of
restitution given by Judge Cassell in
U.S. v. Bedonie and U.S. v. Serawop in
May 2004. This right, together with the
other rights in the act to be heard and
confer with the government’s attorney
in this act, means that existing res-
titution laws will be more effective.

I would like to move on to (a)(7),
which provides crime victims with a
right to proceedings free from unrea-
sonable delay. This provision does not
curtail the government’s need for rea-
sonable time to organize and prosecute
its case. Nor is the provision intended
to infringe on the defendant’s due proc-
ess right to prepare a defense. Too
often, however, delays in criminal pro-
ceedings occur for the mere conven-
ience of the parties and those delays
reach beyond the time needed for de-
fendant’s due process or the govern-
ment’s need to prepare. The result of
such delays is that victims cannot
begin to put the criminal justice sys-
tem behind them and they continue to
be victimized. It is not right to hold
crime victims under the stress and
pressure of future court proceedings
merely because it is convenient for the
parties or the court.

This provision should be interpreted
so that any decision to schedule, re-
schedule, or continue criminal cases
should include victim input through
the victim’s assertion of the right to be
free from unreasonable delay.

I would add that the delays in crimi-
nal proceedings are among the most
chronic problems faced by victims.
Whatever peace of mind a victim might
achieve after a crime is too often inex-
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cusably postponed by unreasonable
delays in the criminal case. A central
reason for these rights is to force a
change in a criminal justice culture
which has failed to focus on the legiti-
mate interests of crime victims, a new
focus on limiting unreasonable delays
in the criminal process to accommo-
date the victim is a positive start.

I would like to turn to (a)(8). The
broad rights articulated in this section
are meant to be rights themselves and
are not intended to just be aspira-
tional. One of these rights is the right
to be treated with fairness. Of course,
fairness includes the notion of due
process. Too often victims of crime ex-
perience a secondary victimization at
the hands of the criminal justice sys-
tem. This provision is intended to di-
rect government agencies and employ-
ees, whether they are in executive or
judicial branches, to treat victims of
crime with the respect they deserve
and to afford them due process.

It is not the intent of this bill that
its significance be whittled down or
marginalized by the courts or the exec-
utive branch. This legislation is meant
to correct, not continue, the legacy of
the poor treatment of crime victims in
the criminal process. This legislation
is meant to ensure that cases like the
McVeigh case, where victims of the
Oklahoma City bombing were effec-
tively denied the right to attend the
trial and to avoid federal appeals
courts from determining, as the Tenth
Circuit Court of Appeals did, that vic-
tims had no standing to seek review of
their right to attend the trial under
the former victims’ law that this bill
replaces.

I would also like to comment on (b),
which directs courts to ensure that the
rights in this law be afforded and to
record, on the record, any reason for
denying relief of an assertion of a
crime victim. This provision is critical
because it is in the courts of this coun-
try that these rights will be asserted
and it is the courts that will be respon-
sible for enforcing them. Further, re-
quiring a court to provide the reasons
for denial of relief is necessary for ef-
fective appeal of such denial.

Turning briefly to (c), there are sev-
eral important things to point out.
First, this provision requires that the
government inform the victim that the
victim can seek the advice of the attor-
ney, such as from the legal clinics for
crime victims contemplated under this
law, such as the law clinics at Arizona
State University and those supported
by the National Crime Victim Law In-
stitute at the Law School at Lewis and
Clark College in Portland, Oregon. This
is an important protection for crime
victims because it ensures the inde-
pendent and individual nature of their
rights. Second, the notice section im-
mediately following limits the right to
notice of release where such notice
may endanger the safety of the person
being released. There are cases, par-
ticularly in domestic violence cases,
where there is danger posed by an inti-
mate partner if the intimate partner is
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released. Such circumstances are not
the norm, even in domestic violence
cases as a category of cases. This ex-
ception should not be relied upon as an
excuse to avoid notifying most victims.

I would now like to address the en-
forcement provisions of the bill in (d).
This provision allows a crime victim to
enter the criminal trial court during
proceedings involving the crime
against the victim, to stand with other
counsel in the well of the court, and as-
sert the rights provided by this bill.
This provision ensures that crime vic-
tims have standing to be heard in trial
courts so that they are heard at the
very moment when their rights are at
stake and this, in turn, forces the
criminal justice system to be respon-
sive to a victim’s rights in a timely
way. Importantly, however, the bill
does not allow the defendant in the
case to assert any of the victim’s
rights to obtain relief. This prohibition
prevents the individual accused of the
crime from distorting a right intended
for the benefit of the individual victim
into a weapon against justice.

The provision allows the crime vic-
tim’s representative and the attorney
for the government to go into a crimi-
nal trial court and assert the crime
victim’s rights. The inclusions of rep-
resentatives and the government’s at-
torney in the provision are important
for a number of reasons. First, allowing
a representative to assert a crime vic-
tim’s rights ensures that where a crime
victim is unable to assert the rights on
his or her own for any reason, includ-
ing incapacity, incompetence, minor-
ity, or death, those rights are not lost.
The representative for the crime vic-
tim can assert the rights. Second, a
crime victim may choose to enlist a
private attorney to represent him or
her in the criminal case—this provision
allows that attorney to enter an ap-
pearance on behalf of the victim in the
criminal trial court and assert the vic-
tim’s rights. The provision also recog-
nizes that, at times, the government’s
attorney may be best situated to assert
a crime victim’s rights either because
the crime victim is not available at a
particular point in the trial or because,
at times, the crime victim’s interests
coincide with those of the government
and it makes sense for a single person
to express those joined interests. Im-
portantly, however, the provision does
not mean that the government’s attor-
ney has the authority to compromise
or co-opt a victim’s right. Nor does the
provision mean that by not asserting a
victim’s right the government’s attor-
ney has waived that right. The rights
provided in this bill are personal to the
individual crime victim and it is that
crime victim that has the final word
regarding which of the specific rights
to assert and when. Waiver of any of
the individual rights provided can only
happen by the victim’s affirmative
waiver of that specific right.

In sum, without the ability to en-
force the rights in the criminal trial
and appellate courts of this country
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any rights afforded are, at best, rhet-
oric. We are far past the point where
lip service to victims’ rights is accept-
able. The enforcement provisions of
this bill ensure that never again are
victim’s rights provided in word but
not in reality.

I want to turn to (d)(2) because it is
an unfortunate reality that in today’s
world there are crimes that result in
multiple victims. The reality of those
situations is that a court may find that
the sheer number of victims is so large
that it is impracticable to accord each
victim the rights in this bill. The bill
allows that when the court makes that
finding on the record the court must
then fashion a procedure that still
gives effect to the bill and yet takes
into account the impracticability. For
instance, in the Oklahoma City bomb-
ing case the number of victims was tre-
mendous and attendance at any one
proceeding by all of them was imprac-
ticable so the court fashioned a proce-
dure that allowed victims to attend the
proceedings by close circuit television.
This is merely one example. Another
may be to allow victims with a right to
speak to be heard in writing or through
other methods. Importantly, courts
must seek to identify methods that fit
the case before that to ensure that de-
spite the high number of crime victims,
the rights in this bill are given effect.
It is a tragic reality that cases may in-
volve multiple victims and yet that
fact is not grounds for eviscerating the
rights in this bill. Rather, that fact is
grounds for the court to find an alter-
native procedure to give effect to this
bill.

I now want to turn to another crit-
ical aspect of enforcement of victims’
rights, (d)(3). This subsection provides
that a crime victim who is denied any
of his or her rights as a crime victim
has standing to seek appellate review
of that denial. Specifically, the provi-
sion allows a crime victim to apply for
a writ of mandamus to the appropriate
appellate court. The provision provides
that court shall take the writ and shall
order the relief necessary to protect
the crime victim’s right. This provision
is critical for a couple of reasons. First,
it gives the victim standing to appear
before the appellate courts of this
country and ask for review of a pos-
sible error below. Second, while man-
damus is generally discretionary, this
provision means that courts must re-
view these cases. Appellate review of
denials of victims’ rights is just as im-
portant as the initial assertion of a vic-
tim’s right. This provision ensures re-
view and encourages courts to broadly
defend the victims’ rights.

Without the right to seek appellate
review and a guarantee that the appel-
late court will hear the appeal and
order relief, a victim is left to the
mercy of the very trial court that may
have erred. This country’s appellate
courts are designed to remedy errors of
lower courts and this provision re-
quires them to do so for victim’s
rights. For a victim’s right to truly be
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honored, a victim must be able to as-
sert the rights in trial courts, to then
be able to have denials of those rights
reviewed at the appellate level, and to
have the appellate court take the ap-
peal and order relief. By providing for
all of this, this bill ensures that vic-
tims’ rights will have meaning. It is
the clear intent and expectation of
Congress that the district and appel-
late courts will establish procedures
that will allow for a prompt adjudica-
tion of any issues regarding the asser-
tion of a victim’s right, while giving
meaning to the rights we establish.

I would like to turn our attention to
(d)(4) because that also provides an en-
forcement mechanism. This section
provides that in any appeal, regardless
of the party initiating the appeal, the
government can assert as error the dis-
trict court’s denial of a crime victim’s
right. This subsection is important for
a couple of reasons. First, it allows the
government to assert a victim’s right
on appeal even when it is the defendant
who seeks appeal of his or her convic-
tion. This ensures that victims’ rights
are protected throughout the criminal
justice process and that they do not
fall by the wayside during what can
often be an extended appeal that the
victim is not a party to.

I would like to turn to the next pro-
vision, (d)(5). This provision is not in-
tended to prevent courts from vacating
decisions in non-trial proceedings, such
as proceedings involving release, delay,
pleas, or sentencings, in which victims’
rights were not protected, and ordering
those proceedings to be redone.

It is important for victims’ rights to
be asserted and protected throughout
the criminal justice process, and for
courts to have the authority to redo
proceedings such as release, delay,
pleas, and sentencings, where victims’
rights are abridged.

I want to turn to the definitions in
the bill, contained in (e). There are a
couple of key points to be made about
the definitions. A ‘‘crime victim” is de-
fined as a person directly and proxi-
mately harmed as a result of a federal
offense or an offense in the District of
Columbia. This is an intentionally
broad definition because all victims of
crime deserve to have their rights pro-
tected, whether or not they are the vic-
tim of the count charged. Additionally,
crime victims may, for any number of
reasons, want to employ an attorney to
represent them in court. This defini-
tion of crime victim allows crime vic-
tims to do that. It also assures that
when, for any reason, crime victims
unable to assert rights on their own—
those rights will still be protected.

Now I would like to turn to the por-
tion of the bill concerning administra-
tive compliance with victims’ rights.
The provisions of (f) are relatively self-
explanatory, but it important to point
out that these procedures are com-
pletely separate from and in no way
limit the victim’s rights in the pre-
vious section.

I also would like to make it clear
that it is the intention of the Congress
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that the money authorized in 1404D for
the Director of the Office for Victims
of Crimes ‘‘for the support of organiza-
tions that provide legal counsel and
support services for victims in criminal
cases for the enforcement of crime vic-
tims’ rights in Federal jurisdictions,
and in States and tribal governments

. .7 is intended to support the work of
the National Crime Victim Law Insti-
tute at the Law School at Lewis and
Clark College in Portland, Oregon, and
to replicate across the nation the clin-
ics that it is supporting, fashioned
after the Crime Victims Legal Assist-
ance Project housed at Arizona State
University College of Law and run by
Arizona Voice for Crime Victims. The
Director of OVC should take care to
make sure that these funds go into the
support of these programs so that
crime victims can receive free legal
counsel to enforce their rights in our
federal courts. Only in this way will be
able to fully and fairly test whether
statutes are enough to protect victims’
rights. There is no substitute for test-
ing these rights in our courts to see if
they have the power to change a cul-
ture that for too long has ignored the
victim.

Let me comment briefly on the provi-
sion on reports. Under (a), the Admin-
istrative Office of the U.S. Courts to
report annually the number of times a
right asserted in a criminal case is de-
nied the relief requested, and the rea-
sons therefore, as well as the number of
times a mandamus action was brought
and the result of that mandamus.

Such reporting is the only way we in
the Congress and other interested par-
ties can observe whether reforms we
mandate are being carried out. No one
doubts the difficulty of obtaining case-
by-case information of this nature.
Yes, this information is critical to un-
derstanding whether federal statutes
really can effectively protect victim’s
rights or whether a constitutional
amendment is necessary. We are cer-
tain that affected executive and judi-
cial agencies can work together to im-
plement effective administrative tools
to record and amass this data. We
would certainly encourage the Na-
tional Institute of Justice to support
any needed research to get this system
in place.

One final point. Throughout this Act
reference is made to the ‘‘accused.”
The intent is for this word to be used
in the broadest sense to include both
those charged and convicted so that
the rights we establish apply through-
out the criminal justice system.

TITLE IV

Mr. HATCH. Before we agree to send
this bill to the House, there are a num-
ber of concerns raised with respect to
the capital-counsel section of Title IV
that I would like to address with my
colleagues. I know that this title has
been of particular concern to my friend
from Texas, Senator CORNYN.

Mr. CORNYN. I thank the Senator. I
do have a number of concerns about
the Innocence Protection Act. Namely,
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I am concerned that under this bill,
states effectively are required to ad-
here to a Federal regulatory system,
answering to the Department of Jus-
tice, for defense and prosecution rep-
resentation in State capital cases.
However, I have been encouraged by re-
cent modifications to the bill that lead
me to believe a greater balance has
been struck between ensuring strong
capital representation systems and
supporting the prosecution and sen-
tencing of violent criminals. Senator
HATCH, is it your belief that such a bal-
ance has been struck?

Mr. HATCH. That is my belief. And
let me first say that I appreciate the
concerns of the Senator from Texas as
well as those of Senators KYL and SES-
SIONS, each of whom have worked very
hard on this important issue. You bring
to the debate a wealth of experience in
this area, having served as Attorney
General of your home State of Texas
and as a Judge, and you have worked
tirelessly on this, and I thank you for
it.

The recent modifications to the bill
are a great improvement. The bill is
the result of the hard work and dedica-
tion of many on both sides of the aisle.
Most importantly, we have signifi-
cantly reworked this bill so as to ad-
dress the legitimate concerns you, Sen-
ators KYL and SESSIONS as well as oth-
ers have raised.

Specifically, we made some changes
to the capital representation section of
the Innocence Protection Act. We
worked with the House to add language
similar to language in the amendment
that you offered in the Judiciary Com-
mittee language that would require
that a large majority of the funding in
this area to go to the trial level, rather
than to the appellate or habeas litiga-
tion. This shift in funding allocation is
a further safeguard against your con-
cerns that funds might go to particular
advocacy groups because they typically
become involved in these cases at the
appellate level.

Mr. CORNYN. On this issue—the
issue of capital representation, I note
that there is a provision in place nego-
tiated by Majority Leader DELAY and
other members of the Texas delegation
in the House designed to protect the
capital representation system that is
in place in Texas? Do I understand that
correctly?

Mr. HATCH. Yes. Section 421(d)(1)(C)
was added specifically to ensure that
Texas, or any other State with a simi-
larly structured system, would qualify
as an ‘‘effective system’ under the
statute. This provision has been re-
ferred to as the ‘‘Texas carve-out”
throughout debate over this bill. It is
appropriate in light of the changes
Texas enacted in order to improve its
capital-representation system just 3
years ago.

Mr. CORNYN. I thank the Senator. I
share the perspective that Texas’ sys-
tem is preserved as a so-called ‘‘effec-
tive system’ under the statute. And
that is critically important. As you
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point out, in 2001, the Texas Legisla-
ture passed the Texas Fair Defense Act
to overhaul Texas’ indigent criminal
defense system. The legislation passed
ensures prompt appointment of an at-
torney for indigent criminal defend-
ants, provides guidelines on method of
appointment for counsel, establishes
minimum standards for appointed at-
torneys in capital cases, and provides
both State resources and oversight of
county’s indigent defense systems
through a State Task Force on Indi-
gent Defense. It is this system or any
future version of it that specifically is
intended to be protected by this lan-
guage, is it not?

Mr. HATCH. That is absolutely my
understanding.

Mr. CORNYN. So under the DeLay
proviso, Texas will not have to change
a thing in order to receive grants under
this bill—it is automatically pre-quali-
fied?

Mr. HATCH. Absolutely. In fact, it is
my understanding that at least half a
dozen other states also will automati-
cally pre-qualify for funding under this
proviso.

Mr. CORNYN. I thank the Senator.
This so-called ‘‘Texas carve-out” is
critical to my support for this bill.
Without the carve-out, Texas and other
States like it would not qualify for
Federal grant funds, even though they
already have an ‘‘effective system’ for
capital representation. And, without
the carve-out, Texas and other States
like it would have no incentive to
apply for Federal grant funds because
the Federal grant funds to be received
would not exceed the State funds that
would have to be spent to become eligi-
ble. On the other hand, because of the
“‘carve-out,” Texas and other States
like it can keep appointment power
with locally-elected judges, maintain
their own innovations designed to im-
prove—not make impossible—the effec-
tive representation of capital defend-
ants, and avoid the need for the cre-
ation of a new, needlessly expensive,
centralized bureaucracy often times
controlled by those who oppose the
death penalty such as was the case
with the former capital defense Re-
source Centers that were disbanded by
Congress in the 1990’s.

Mr. HATCH. I would say that the
“‘carve-out’ is a compromise that is
consistent with past Federal assistance
to the States’ criminal justice systems,
and it sets appropriate limits on the
level of Federal involvement in the ad-
ministration of the death penalty at
the state level.

Mr. CORNYN. Thank you for your
work on this, Mr. HATCH, and for help-
ing to ensure that my home State of
Texas qualifies as having an ‘‘effective
system for providing competent legal
representation’ under the legislation.

I have two other questions for you. In
the new postconviction testing remedy
created by this legislation for Federal
prisoners—at what apparently will be
section 3600(g) the bill allows the court
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to order a new trial if a DNA test re-
sult, in light of all of the other evi-
dence, establishes, and I quote, ‘‘by
compelling evidence that a new trial
would result in an acquittal.” As you
recall, the standard for granting new
trials in what can sometimes be old
cases was much debated during the Ju-
diciary Committee’s consideration of
this bill. The Committee almost voted
in favor of changing this standard of
proof from ‘‘would result in acquittal”
to ‘‘did not commit the crime,” and
some discussed a middle option of rais-
ing the standard from preponderance of
the evidence to ‘‘clear and convincing
evidence.”” Ultimately, we chose to
defer addressing this issue until nego-
tiations on a final package with the
House of Representatives. And in the
end, we chose neither of the standards
discussed, but instead opted for ele-
vating the standard of proof to ‘‘com-
pelling evidence.”

We discussed at the time why ‘‘com-
pelling”” would be the best term of art
for setting a standard for reopening
litigation of an issue. In particular, we
looked to two cases that tell us what
‘“‘compelling’’ means in this context—
cases that give us confidence that we
have set a high bar that will not allow
the probably guilty to receive a new
trial—and go free if a new trial proves
impossible—and also will not allow de-
fendants to seek new trials on the basis
of evidence that they could have pre-
sented all along. As the Chairman of
the Committee that reported this bill
and the Senate companion bill’s lead
sponsor, I think that you can speak
with some authority on this matter,
and clarify for the record the thinking
that went into the House and Senate’s
selection of the word ‘‘compelling.”
Would you do so?

Mr. HATCH. I would be pleased to do
s0. In choosing the term ‘‘compelling,”’
we relied on previous interpretation of
that term in cases such as United
States v. Walser, a 1993 case out of the
Eleventh Circuit. That court analyzed
a previous jury’s decision—and whether
it disadvantaged the defendant—under
a standard of ‘‘compelling prejudice.”
The court there made clear that it
could not find ‘‘compelling prejudice”’
if ““under all the circumstances of [the]
particular case it is within the capac-
ity of jurors’ to reach the proper re-
sult—in the case of this bill, to find
that the defendant committed the
crime. If, in light of the DNA test, it
would not be within the capacity of ju-
rors to conclude that the defendant is
guilty, a new trial must be granted
under 3600(g). But if they could pos-
sibly find guilty, no new trial is al-
lowed. As the Eleventh Circuit ex-
plained, under the ‘‘compelling’ stand-
ard, if a decision is ‘“‘within the jury’s
capacity”’—if it is reasonably pos-
sible—then ‘‘though the task be dif-
ficult [for the hypothetical jury], there
is no compelling prejudice’’—or in our
case, no compelling evidence requiring
a new trial.

As the Walser case also explains, you
look to the trial transcript to decide
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what constitutes ‘‘compelling” evi-
dence. Obviously, it is the defendant’s
burden to produce this evidence by
other means if there is no trial tran-
script. If the defendant pleaded guilty,
and received the inevitable benefits
that come with a plea agreement, he
cannot later turn the lack of a record
against the State. It remains the de-
fendant’s burden of both persuasion
and production to show that it would
not have been possible for the jury to
have concluded that he is guilty. This
is again implicit in the adoption of the
term of art ‘‘compelling”’—as Walser
elaborates, under the ‘‘compelling”’
standard, ‘‘absent evidence to the con-
trary, we presume that the jury’ could
properly reach the result that it did.

The other case to which I believe
that you referred is the Seventh Cir-
cuit’s 1979 decision in NLRB v. Austin
Development Center, which makes
clear that previously available evi-
dence is not ‘‘compelling” evidence.
The relevant passage from that case for
our purposes was that only ‘“‘[t]he dis-
covery of new evidence is a compelling
circumstance justifying relitigation.
The proffer of evidence not presented
earlier, however, will not justify reliti-
gation where it is not shown that the
evidence was unavailable at the time of
the prior proceeding.” In other words,
for our purposes, if the DNA evidence
that a prisoner relies on is something
that would have been available to him
earlier, it does not qualify as ‘‘compel-
ling”’ evidence justifying a new trial. If
he failed to seek a test when he could
have, he cannot later use that test re-
sult to argue for a new trial, once wit-
nesses have died or become unavailable
or had their memories fade, and other
evidence has deteriorated and dis-
appeared. To allow a new trial under
these circumstances would be fun-
damentally unfair to society and its in-
terest in the finality of criminal judg-
ments. As some of my colleagues have
noted, Federal Rule of Criminal Proce-
dure specifically limits its liberal new-
trial rule to new evidence discovered
within 3 years. Implicit in that limit is
the judgment that the same evidence
cannot carry the same weight in a new
trial motion if it is brought at a later
time. By adopting the ‘‘compelling”
standard in this bill, we make that
same judgement, and we protect these
same societal interests.

I hope that this conforms to your
previous understanding of this provi-
sion and clarifies matters for the
record, Senator. We have chosen a
tough standard here—in fact, I believe
tougher than all those that we have
discussed previously. This is not a
standard that will grant new trials to
people who probably did it—and then
allow them to walk free when prosecu-
tors are unable to try them after the
passage of time. I hope that you can
have confidence in that, Senator.

Mr. CORNYN. It does conform to my
previous understanding and I do have
confidence in it, Senator. Thank you. I
regret taking up the Senate’s time on
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this busy day, but I do have one other
question, and this pertains to the bill’s
changes to CODIS and NDIS, the DNA
index systems. It is my understanding
that this bill places no limits on what
States can upload into CODIS—that is,
into their own databases.

Mr. HATCH. That is correct.

Mr. CORNYN. I also would like to
clarify which profiles states are re-
quired to have expunged from NDIS—
the national-exchange database—as a
condition of access. The bill allows
States to upload anything that is col-
lected ‘‘under applicable legal authori-
ties’’—that is, that States or local gov-
ernments collect under their own laws
or policies. An exception is made, how-
ever, for two categories—unindicted
arrestees and elimination-only sam-
ples. Then later, the bill provides that
States must seek expungement of sam-
ples if, and I quote, ‘‘the person has not
been convicted of an offense of the
basis of which that analysis was or
could have been included in the index,
and all charges for which the analysis
was or could have been included in the
index have been dismissed or resulted
in acquittal.”

It is my understanding that, just as
what will now be U.S. Code subsection
(A)(2)(A)(1) requires that a person’s
analysis be expunged if it was origi-
nally uploaded on the basis of a crimi-
nal conviction and that conviction is
overturned, this new subsection (ii)
will require the analysis of the acquit-
ted arrestee (or one for whom charges
have been dismissed) to be expunged—
but only if the analysis originally was
or could have been included because he
was an arrestee.

Mr. HATCH. That is correct. The new
limitation that you noted—the new
subsection 14132(d)(2)(A)(ii) corresponds
to the limited ‘‘unindicted arrestee”
category in the new (a)(1)(C). It does
not apply to DNA analyses uploaded
under other ‘‘applicable legal authori-
ties.” Our intent was to provide States
with maximum flexibility in exchang-
ing DNA profile information through
NDIS. The only exception that we
made in this bill was for arrestees, who
had DNA samples taken from them in-
voluntarily, and who, because of those
circumstances, we give the right to
have those samples withdrawn from
NDIS.

Mr. CORNYN. As you know, I am a
strong believer in the power of DNA to
solve crimes. I want to see the United
States develop as broad and as power-
ful a DNA database as possible. The
States have a strong interest in solving
past crimes. I also believe that there is
no reason to exclude DNA from CODIS
simply because charges against an ar-
restee are dismissed or he is acquit-
ted—fingerprints are kept in such
cases, and there is no reason to treat
DNA differently than fingerprints. The
bill bars States from Kkeeping an
arrestee’s DNA sample if charges are
dropped or he is acquitted. There is no
reason to do so. Experience shows that
felony arrestees—even those who are
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not ultimately convicted—are a good
population from which to predict other
crimes. Excluding unindicted arrestees
will simply prevent States from solv-
ing more crimes. I understand that leg-
islative compromise has forced us to
exclude arrestees—even those in-
dicted—if charges against them are
dropped. I am glad to see that your un-
derstanding of the States’s otherwise
broad authority conforms to my own
understanding—that outside of the ar-
restee-sample context, States may still
upload and exchange any DNA col-
lected under State and local laws, poli-
cies, and practices on the NDIS data-
base.

In expressing this view, I would like
to emphasize that keeping DNA sam-
ples in CODIS and NDIS does not affect
privacy—the analysis used has no med-
ical predictive value. The analysis of
DNA that is kept in CODIS is what is
called ‘‘junk DNA”—it is impossible to
determine anything medically sen-
sitive from this DNA. For example,
this DNA will not allow a tester to de-
termine if the donor is susceptible to
particular diseases. As the Justice De-
partment noted in its official Views
Letter on the predecessor to this bill,
and I quote at length:

[TThere [are no] legitimate privacy con-
cerns that require the retention or expansion
of these [H.R. 3214] expungement provisions.
The DNA identification system is already
subject to strict privacy rules, which gen-
erally limit the use of DNA samples and
DNA profiles in the system to law enforce-
ment identification purposes. See 42 U.S.C.
14132(b)—(c). Moreover, the DNA profiles that
are maintained in the national index relate
to 13 DNA sites that do not control any
traits or characteristics of individuals.
Hence, the databased information cannot be
used to discern, for example, anything about
an individual’s genetic illnesses, disorders,
or dispositions. Rather, by design, the infor-
mation the system retains in the databased
DNA profiles is the equivalent of a ‘‘genetic
fingerprint’’ that uniquely identifies an indi-
vidual, but does not disclose other facts
about him.

To those still concerned about some
kind of civil liberties violation inher-
ent in maintaining a DNA database, I
would ask, what about Medicare and
Medicaid?—they keep lots of medically
sensitive information. Why should we
trust those agencies, but not the FBI?
Misuse of the information in CODIS
and NDIS—if even possible—is prohib-
ited by law. The Medicare and Med-
icaid system keep vast stores of medi-
cally sensitive information about peo-
ple. If we are so afraid of CODIS and
NDIS, what about Medicare?

And again—fingerprints are kept for
all arrestees—should we now expunge
those too? The FBI maintains a data-
base of fingerprints of arrestees—with-
out regard to whether the arrestee is
later acquitted or convicted. As Justice
notes in its Views Letter on this bill,
“With respect to the proposed exclu-
sion of DNA profiles of unindicted
arrestees, it should be noted by way of
comparison that there is no Federal
policy that bars States from including
fingerprints of arrestees in State and
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Federal law enforcement databases
prior to indictment.” Since database
DNA is no more sensitive than finger-
prints, and we would expunge DNA
under S. 1700, should we also start
throwing out fingerprints?

I would also note that keeping as
broad a database as possible will stop
many violent predators much earlier.
As the Justice Department also noted
in its Views Letter, ‘“There is no rea-
son to have a . . . Federal policy man-
dating expungement for DNA informa-
tion. If the person whose DNA it is does
not commit other crimes, then the in-
formation simply remains in a secure
database and there is no adverse effect
on his life. But if he commits a murder,
rape, or other serious crime, and DNA
matching can identify him as the per-
petrator, then it is good that the infor-
mation was retained.”

Finally, on this point, I would like to
highlight the British example: The
British tried expunging arrestees’ DNA
and found that they ended up with em-
barrassing ‘‘improper’” matches from
perpetrators who weren’t supposed to
get caught. Now they take DNA from
all suspects (not just arrestees) and
have a 2,000,000 profile database. As a
result, the British now get DNA
matches from crimes scenes in 40 per-
cent of all cases, and had 58,176 ‘‘cold
hits” from crime scenes in 2001-02.

According to a recent National Insti-
tutes of Justice-commissioned study ti-
tled ‘““The Application of DNA Tech-
nology in England and Wales,” the
U.K. tried expunging DNA profiles for
arrestees who are not ultimately con-
victed and quickly realized that this
was a mistake. According to the re-
port:

While [a 1994 1law] called for the
expungement of profiles of individuals who
were not ultimately convicted, periodic
problems with the database administration
ultimately led to a number of cases in which
suspects were identified by samples which
were retained in the system but should have
been removed. This lead to a number of court
cases and a decision from the House of Lords
addressing the legality of such convictions.

To address these public policy and legal
issues, the House of Lords passed [a 2001 law]
which . . . provides for the indefinite reten-
tion of DNA profiles on the [British data-
base] even if suspects are not convicted.”
. . . [The new law] allows for the collection
and retention of biological samples and DNA
profiles for anyone who becomes a suspect
during the course of a police investigation.

As a result of these changes, the
British now have 2,000,000 DNA profiles
in their national database, they now
get matches from 40 percent of all
crime scenes with DNA, and they had
58,176 ‘‘cold hits” from crime scenes in
2001. Why wouldn’t we want the same
for our country?

Another NIJ-commission study, pro-
duced by Washington State University
and titled the ‘‘National Forensic DNA
Study Report,” notes that ‘‘the DNA
database must have a strong pool of of-
fenders for comparison. . .. the DNA
database is a two-index system—a
crime scene sample index, and an of-
fender index. The effectiveness of ei-
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ther index is necessarily restricted by
any limitation on the other index.”
From the British experience, we know
that a broad database is highly effec-
tive. It is time to replicate that experi-
ence here, before more preventable
crimes are committed. I am glad that
we have moved far in that direction—
toward the British model—though we
still have maintained the unfortunate
anachronism of requiring arrestees’
analyses to be expunged if charges
against them are dropped.

Mr. HATCH. I agree with the Sen-
ator. I, too, am pleased that, with the
exception of samples collected from
arrestees who have charges dismissed
or are acquitted, States and local gov-
ernments can now upload and compare
analyses collected under applicable
legal authorities on the national data-
base without running afoul of arbitrary
expungement requirements.

Mr. SESSIONS. If the Chairman
would permit, I also would like to pose
a few questions, in order to clarify for
the record some new language added to
the bill. As the lead sponsor of the Sen-
ate legislation that became this bill,
and Chairman of the committee that
reported that bill, I believe that you
have unique authority to clarify these
matters.

The modification to the bill that was
approved on the Senate floor today
changes who can serve on the capital-
counsel entity that selects and man-
ages counsel for State capital cases in
States that do not have a public de-
fender program. The committee-passed
version of the bill read that, to receive
its portion of the funds for State cap-
ital counsel, a State that does not have
a public defender system must place
control of the appointment of defense
counsel in ‘“‘an entity established by
statute or by the highest State court
with jurisdiction in criminal cases,
which is composed of individuals with
demonstrated knowledge and expertise
in capital representation.”” The new
version of the bill reads that the entity
must be ‘‘composed of individuals with
demonstrated knowledge and expertise
in capital cases, except for individuals
currently employed as prosecutors.”

Previously, the bill required that
only defense—lawyers and maybe re-
tired prosecutors, or anyone else who
“‘represented” parties in capital cases—
be appointed to manage the entity.
With today’s amendment, sitting trial
and appellate judges can be appointed
to manage the capital-counsel entity—
as well as anyone else with experience
with capital cases, including law pro-
fessors or victims’ advocates—but not
current prosecutors. Is that your un-
derstanding of the new bill?

Mr. HATCH. Yes. Anyone with
knowledge of capital cases—not just
someone who has litigated capital
cases—can now serve on the entity.
Most importantly, this includes mem-
bers of the bench. It could also include
law professors with knowledge of cap-
ital cases, or, as you mentioned, even
advocates for crime victims—if they
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have a demonstrated familiarity with
the death penalty. The interests of vic-
tims too often are left out in our jus-
tice system—I am pleased to see that
we have now changed this bill to en-
sure that someone who has experience
in guiding crime victims through a
capital trial would be eligible to sit at
the table of this important new cap-
ital-counsel entity. I think that such
an entity certainly could benefit from
diverse perspectives on the criminal-
justice system.

Mr. SESSIONS. But there is no re-
quirement of such apportionment, is
there? If a State chooses to design its
capital counsel entity so that, for ex-
ample, it is composed exclusively of
trusted members of the bench, the
State could do so, could it not?

Mr. HATCH. Absolutely. This a mat-
ter that is properly left up to the
States, and we have so left it.

Mr. SESSIONS. I also do not under-
stand this bill to preclude the State
from allowing the entity to delegate its
authority—for example, the State
could have one statewide entity that
then delegates its functions to par-
ticular judges in particular counties or
districts. Is my understanding correct?

Mr. HATCH. That understanding is
correct. As long as the person to whom
authority is delegated would herself be
eligible to serve on the entity, there is
no reason to centralize all functions in
one office. Nor is there any limit or re-
quirement as to how many people can
serve on the capital counsel entity. I
know that in some of our discussions
earlier this week, Senator KYL posed
the example of a State that creates a
panel of three judges—trial judges, ap-
pellate judges, or some combination
thereof—and has that panel carry out
the functions of the entity. With the
modification to the bill made today,
this would be permissible. The State
could use 5 judges, or 12, or even 1,
though I can’t imagine that the latter
would be practical, except in the case
where authority is delegated in local
areas.

Mr. SESSIONS. I thank the Senator.
I am pleased that your understanding
of these aspects of the bill matches
mine. One final point: I do not under-
stand the bill to limit whom the State
may vest with the authority to appoint
the members of the capital-counsel en-
tity. The entity’s members could be ap-
pointed by the governor, the attorney
general, the Supreme Court, or any
other official designated by State law
or supreme-court rule. Is that correct?

Mr. HATCH. Yes. There is no such re-

striction.
Mr. SESSIONS. I thank the Chair-
man.

Mr. LEAHY. Mr. President, I want to
thank my friend from Utah. He and I
have worked very hard, and, as he men-
tioned, we worked closely with Chair-
man SENSENBRENNER, Mr. DELAHUNT,
and Mr. LAHoOOD in the other body.
Yesterday was an extremely busy day
as we met over and over again, well
into last evening and again early this
morning, to make it possible.
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I think this is also a day to rejoice on
the part of courageous people like
Debbie Smith and Kirk Bloodsworth.
Debbie waited years to see this day,
but she remained steadfast in her com-
mitment to help other people. Kirk
Bloodsworth faced an ordeal that no-
body should have to face. That is why
parts of this bill are named for each of
them. I hope this achievement brings
some kind of closure for them.

Mr. President, on February 1, 2000, I
came to the floor to call attention to
the growing national crisis in the ad-
ministration of capital punishment. I
noted that since the reinstatement of
capital punishment in the 1970s, 85 peo-
ple had been found innocent and re-
leased from death row. And I urged
Senators on both sides of the aisle,
both those who supported the death
penalty and those who opposed it, to
join in seeking ways to minimize the
risk that innocent persons will be put
to death. A few days later, I introduced
the Innocence Protection Act of 2000.

That was more than 4 years ago. Dur-
ing that time, many more innocent
people have been freed from death
row—the total is now 117, according to
the Death Penalty Information Center.
During that time, the Republican Gov-
ernor of Illinois commuted all the
death sentences in his State to life in
prison, having lost confidence in a sys-
tem that exonerated more death row
inmates than it executed. During that
time, we learned about problems at the
Houston crime lab so serious that the
city’s top police official called for a
moratorium on executions of the in-
mates who were convicted based on evi-
dence that the lab handled or analyzed.
And during that time, the bipartisan,
bicameral coalition supporting the In-
nocence Protection Act has continued
to grow.

Earlier this week, the House of Rep-
resentatives passed the Justice For All
Act of 2004, a wide-ranging criminal
justice package that includes the Inno-
cence Protection Act. The House bill
also includes the Debbie Smith Act and
the DNA Sexual Assault Justice Act,
which together authorize more than $1
billion over the next 5 years to elimi-
nate the DNA backlog crisis in the Na-
tion’s crime labs and fund other DNA-
related programs. Finally, the House
bill includes crime victims’ rights pro-
visions that I sponsored with Senators
FEINSTEIN and KYL, and which already
passed the Senate earlier this year.

Today, at long last, the Senate is
poised to pass the Justice For All Act
and to send this important legislation
to the President. I hope he will sign it,
despite his Justice Department’s con-
tinued efforts to kill this bill. The re-
forms it enacts will create a fairer sys-
tem of justice, where the problems that
have sent innocent people to death row
are less likely to occur, where the
American people can be more certain
that violent criminals are caught and
convicted instead of the innocent peo-
ple who have been wrongly put behind
bars for their crimes, and where vic-
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tims and their families can be more
certain of the accuracy, and finality, of
the results.

This bill has been many years in the
making, and there are many people to
acknowledge and thank. Let me begin
by thanking Kirk Bloodsworth, Debbie
Smith, the Justice Project, and
through them all the crime victims and
the victims of a flawed criminal justice
system who have made these changes
possible. Without their commitment
and dedication, these straightforward
reforms simply would not have hap-
pened. Kirk and Debbie sat patiently,
hour after hour, through our commit-
tee’s work on this bill, and their pres-
ence was strong and eloquent testi-
mony of the need for this legislation.

Part of this legislation is appro-
priately named for Kirk Bloodsworth.
Kirk was a young man, just out of the
Marines, when he was arrested, con-
victed, and sentenced to death for a
heinous crime that he did not commit.
DNA evidence ultimately freed him
and identified the real killer. He be-
came the first person in the United
States to be freed from a death row
crime through use of DNA evidence.
The years he spent in prison were hard
years, and he was treated horribly even
after he was released. He could have be-
come embittered by all he has endured.
But instead, he has chosen to turn his
experience into something construc-
tive, to help others, and one way he has
chosen to help is by being part of the
effort to enact this bill. Kirk and his
wife, Brenda, are remarkable people,
and I thank them both. I am proud to
have come to know them through our
work together on this constructive
cause.

I want to commend the chairman of
the House Judiciary Committee, Con-
gressman JAMES SENSENBRENNER, who
spearheaded this effort in the House.
Chairman SENSENBRENNER deserves
high praise for steering this bill
through some very rough patches to
final passage. We would not be where
we are today without his leadership,
tenacity, and steadfast commitment to
getting this done.

I also want to thank my longtime
colleagues in this endeavor, Represent-
ative BILL DELAHUNT of Massachusetts
and Representative RAY LAHOOD of Illi-
nois. They have worked tirelessly over
many years to pass the Innocence Pro-
tection Act, and they deserve much of
the credit for building the strong sup-
port for the bill in the House.

I also want to acknowledge Senator
HATCH, the chairman of our Com-
mittee, with whom I have debated
these issues for years and with whom I
have cosponsored many measures over
the last 10 years. Had he continued to
oppose these efforts we could never
have been successful. Over the last cou-
ple of weeks he has focused on this bill,
and the Judiciary Committee reported
the Advancing Justice Through DNA
Technology Act under his leadership
just a few weeks ago. I am grateful for
his help in overcoming objections to
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the bill from his side of the aisle. I
know how hard he has worked to do
that.

Thanks, too, to the many Members
on both sides of the aisle, in the Senate
and in the House, who have supported
this legislation over this long struggle
for reform. Working together, we have
finally begun to address the many
problems facing our capital punish-
ment system. Here in the Senate, Sen-
ator BIDEN has championed additional
funding for rape kit testing. Senators
KENNEDY, KOHL, FEINGOLD, and DURBIN
have been longtime and steadfast pro-
ponents of sensible reform. Senators
FEINSTEIN and SPECTER were strong
supporters of the Innocence Protection
Act in the 107th Congress, and have
been constructive partners in the effort
in this Congress. Senator GORDON
SMITH and Senator COLLINS were early
cosponsors of the Innocence Protection
Act as well. Senator DEWINE was a lead
sponsor of the Senate DNA bill, and
has made many important contribu-
tions. I have spoken to the majority
leader a number of times over the last
year having learned of his interest in
these matters and thank him for allow-
ing the Senate to turn to this impor-
tant matter even as we approach ad-
journment of this session.

Many people have been generous with
their time and expertise and experience
over the years. Steve Bright, Bryan
Stevenson, George Kendall, Jim
Liebman, Larry Yackle, Scott Wallace,
and Kyl O’Dowd have offered useful and
important suggestions on how to im-
prove State indigent defense systems.
Peter Neufeld and Barry Scheck have
been invaluable resources on the intri-
cacies of post-conviction DNA testing.
Ron Weich has offered superb legal
counsel to both Republican and Demo-
cratic Senators and their staffs as we
have worked on this bill. Pat Griffin’s
masterful advice has also been invalu-
able.

I have already mentioned the Justice
Project, a nonprofit organization dedi-
cated to criminal justice reform, which
has been a staunch supporter of this
bill from the beginning. I particularly
want to recognize the contributions of
my good friend Bobby Muller, as well
as John Terzano, Cheryl Feeley, Laura
Burstein, Cynthia Thomet, and Peter
Loge.

Finally, I want to thank several staff
members of the Senate and House Judi-
ciary Committees who worked tire-
lessly, some for years, to accomplish
this goal. I commend the Chief Counsel
to Chairman SENSENBRENNER, Phil
Kiko. He was instrumental in keeping
the process moving over the past year.
His hard work, fairness and judgment
helped fulfill his chairman’s dogged de-
termination to get this done and make
these needed changes. Also on the
chairman’s staff, I acknowledge the ef-
forts of Jay Apperson and Katy Crooks.
I want to express my deep gratitude to
Mark Agrast, former counsel for Rep-
resentative DELAHUNT, and his suc-
cessor, Christine Leonard.
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In the Senate, I want to acknowledge
several Judiciary Committee staff
members who made immeasurable con-
tributions during this long and chal-
lenging effort. On Chairman HATCH’S
staff, I want to thank Bruce Artim,
Brett Tolman, and Michael Volkov, a
former detailee, for investing so much
of their time and expertise in helping
us to arrive at this moment. My staff
and I appreciate the contributions of
Neil MacBride, Jonathan Meyer, and
Louisa Terrell on Senator BIDEN’s
staff, David Hantman on Senator FEIN-
STEIN’s staff, and Robert Steinbuch
with Senator DEWINE.

On my own staff, I want to express
my appreciation to an entire team of
talented and dedicated attorneys and
staff who have devoted themselves so
long to this effort and to this commit-
ment to justice. Julie Katzman, a sen-
ior counsel on my staff, has devoted in-
numerable hours over the past 4%
yvears to accomplishing this goal, and I
want to extend my deeply felt grati-
tude to her. Tara Magner began as a
law clerk, and later as my counsel has
dedicated herself to this effort with su-
perb results. Beryl Howell, my former
general counsel, guided this effort for
years, and Bruce Cohen, my Chief
Counsel, guided all of their efforts. Tim
Rieser, Luke Albee, David Carle, and
more all supported and contributed to
this extraordinary effort.

I also want personally to thank the
Senate Legislative Counsel, in par-
ticular Bill Jensen and Matt McGhie,
who labor in obscurity to produce the
legislative text that is being con-
stantly revised to reflect the under-
standing reached during this arduous
process.

This bill is a rare example of bipar-
tisan cooperation for a good cause. It
reflects many years of work and in-
tense negotiation. No one who has
worked on this bill is entirely satisfied
with everything in it, but that is what
the legislative process is all about find-
ing the substantive, meaningful, mid-
dle ground that a broad majority can
support.

The Justice For All Act is the most
significant step we have taken in many
yvears to improve the quality of justice
in this country. DNA is the miracle fo-
rensic tool of our lifetimes. It has the
power to convict the guilty and to ex-
onerate the innocent. And as DNA has
become more and more available, it
also has opened a window on the flaws
of the death penalty process. This is a
bill to put this powerful tool into
greater use in our police departments
and our courtrooms. It also takes a
modest step toward addressing one of
the most frequent causes of wrongful
convictions in capital cases, the lack of
adequate legal counsel. These reforms,
to put it simply, will mean better, fast-
er, fairer criminal justice.

I thank each one of my colleagues in
both bodies who worked hard to resolve
conflicts and congratulate them on
this legislative achievement.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

S10917

Mr. BIDEN. Mr. President, I com-
pliment the chairman and ranking
member of the committee.

This bill was held up for a long while.
Provisions were added to the bill,
which I totally support, that will allow
people who were wrongly accused of
having committed crimes to be able to
have DNA testing to prove their inno-
cence.

I don’t want anyone to misunder-
stand why this is so important. All of
you should know so you can tell your
constituents. In fact, we set up a provi-
sion in the crime bill whereby when
there is a rape or a sexual assault, we
have put a lot of money—you have put
a lot of money over the years into pro-
viding for training of police, training
forensic nurses and doctors to be able
to take DNA samples.

There are over 800,000 so-called rape
case Kits sitting on shelves of the cities
where you live and the States you rep-
resent. They have never been tested be-
cause of the cost of testing them. The
bottom line is that an estimated 48 per-
cent of outstanding rapes could be
solved by just comparing the database
that will come from testing these kits
and the existing database in our State
prison systems where DNA is already
on the record. This will liberate thou-
sands of women from the fear and con-
cern that the man who raped them is
out there and will be back again.

We have done a good thing today.
You should let your people back home
know. It is a big deal.

I yield the floor.

———

INTELLIGENCE COMMITTEE
REORGANIZATION—Continued

The PRESIDING OFFICER (Mr. TAL-
ENT). The question is on agreeing to
the amendment No. 4027, as amended.

The amendment (No. 4027), as amend-
ed, was agreed to.

Mr. HATCH. I move to reconsider the
vote, and I move to lay that motion on
the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 4015

The PRESIDING OFFICER. There is
2 minutes equally divided prior to the
vote on the Hutchison amendment.

Mrs. HUTCHISON. Mr. President, my
amendment keeps the intent of the
Senate. It creates an intelligence sub-
committee on Appropriations. It keeps
13 subcommittees on Appropriations,
but it allows the Appropriations Com-
mittee to do the reorganization within
those parameters.

According to the Congressional Re-
search Service, there has never been a
subcommittee eliminated by the Sen-
ate without coming from a committee
itself.

This would set a precedent that could
affect committees for years to come. It
is not right, and there is no reason to
have to do it on the Senate floor today.
We must consult with the House so
that our Appropriations Committees
match. Appropriations are complicated
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