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October 1, 2004

NATIONAL INTELLIGENCE REFORM
ACT OF 2004

The PRESIDENT pro tempore. Under
the previous order, the Senate will re-
sume consideration of S. 2845, which
the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 2845) to reform the intelligence
community and the intelligence and intel-
ligence-related activities of the United
States Government, and for other purposes.

Pending:

Collins Amendment No. 3705, to provide for
homeland security grant coordination and
simplification.

Lautenberg Amendment No. 3767, to speci-
fy that the National Intelligence Director
shall serve for one or more terms of up to 5
years each.

Kyl Amendment No. 3801, to modify the
privacy and civil liberties oversight.

McCain/Lieberman Amendment No. 3807, to
develop a strategy for combining terrorist
travel intelligence, operations, and law en-
forcement.

Feinstein Amendment No. 3718, to improve
the intelligence functions of the Federal Bu-
reau of Investigation.

Stevens Amendment No. 3839, to strike sec-
tion 201, relating to public disclosure of in-
telligence funding.

Ensign Amendment No. 3819, to require the
Secretary of State to increase the number of
consular officers, clarify the responsibilities
and functions of consular officers, and re-
quire the Secretary of Homeland Security to
increase the number of border patrol agents
and customs enforcement investigators.

Reid (for Schumer) Amendment No. 3887,
to amend the Foreign Intelligence Surveil-
lance Act of 1978 to cover individuals, other
than United States persons, who engage in
international terrorism without affiliation
with an international terrorist group.

Reid (for Schumer) Amendment No. 3888,
to establish the United States Homeland Se-
curity Signal Corps to ensure proper commu-
nications between law enforcement agencies.

Reid (for Schumer) Amendment No. 3889,
to establish a National Commission on the
United States-Saudi Arabia Relationship.

Reid (for Schumer) Amendment No. 3890,
to improve the security of hazardous mate-
rials transported by truck.

Reid (for Schumer) Amendment No. 3891,
to improve rail security.

Reid (for Schumer) Amendment No. 3892,
to strengthen border security.

Reid (for Schumer) Amendment No. 3893,
to require inspection of cargo at ports in the
United States.

Reid (for Schumer) Amendment No. 3894,
to amend the Homeland Security Act of 2002
to enhance cybersecurity.

The PRESIDENT pro tempore. The
Senator from Maine.

Ms. COLLINS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

AMENDMENT NO. 3765

Mr. ALLARD. Mr. President, my un-
derstanding is that there is a pending
amendment before the Senate; is that
correct?

The PRESIDENT pro tempore. The
Senator is correct. There are several.
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Mr. ALLARD. I ask unanimous con-
sent that the pending amendments be
set aside, and I call up amendment No.
3765.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Colorado [Mr. ALLARD]
proposes an amendment numbered 3765.

Mr. ALLARD. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide for additional respon-

sibilities for the Chief Information Officer

of the Department of Homeland Security
relating to geographic information)

At the appropriate place, insert the fol-
lowing:

SEC. = . HOMELAND SECURITY GEOGRAPHIC
INFORMATION.

(a) FINDINGS.—Congress finds that—

(1) geographic technologies and geographic
data improve government capabilities to de-
tect, plan, prepare, and respond to disasters
in order to save lives and protect property;

(2) geographic data improves the ability of
information technology applications and
systems to enhance public security in a cost-
effective manner; and

(3) geographic information preparedness in
the United States, and specifically in the De-
partment of Homeland Security, is insuffi-
cient because of—

(A) inadequate geographic data compat-
ibility;

(B) insufficient geographic data sharing;
and

(C) technology interoperability barriers.

(b) HOMELAND SECURITY GEOGRAPHIC INFOR-
MATION.—Section 703 of the Homeland Secu-
rity Act of 2002 (6 U.S.C. 343) is amended—

(1) by inserting ‘‘(a) IN GENERAL.—’’ before
¢“The Chief Information’’; and

(2) by adding at the end the following:

‘“(b) GEOGRAPHIC INFORMATION FUNC-
TIONS.—

‘(1) DEFINITION.—In this subsection, the
term ‘geographic information’ means the in-
formation systems that involve locational
data, such as maps or other geospatial infor-
mation resources.

““(2) OFFICE OF GEOSPATIAL MANAGEMENT.—

“(A) ESTABLISHMENT.—The  Office of
Geospatial Management is established with-
in the Office of the Chief Information Offi-
cer.

“(B) GEOSPATIAL INFORMATION OFFICER.—

“1) APPOINTMENT.—The Office of
Geospatial Management shall be adminis-
tered by the Geospatial Information Officer,
who shall be appointed by the Secretary and
serve under the direction of the Chief Infor-
mation Officer.

‘“(ii) FuNcTIONS.—The Geospatial Informa-
tion Officer shall assist the Chief Informa-
tion Officer in carrying out all functions
under this section and in coordinating the
geographic information needs of the Depart-
ment.

¢“(C) COORDINATION OF GEOGRAPHIC INFORMA-
TION.—The Chief Information Officer shall
establish and carry out a program to provide
for the efficient use of geographic informa-
tion, which shall include—

‘(1) providing such geographic information
as may be necessary to implement the crit-
ical infrastructure protection programs;

‘(ii) providing leadership and coordination
in meeting the geographic information re-
quirements of those responsible for planning,
prevention, mitigation, assessment and re-
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sponse to emergencies, critical infrastruc-
ture protection, and other functions of the
Department; and

‘‘(iii) coordinating with users of geographic
information within the Department to as-
sure interoperability and prevent unneces-
sary duplication.

‘(D) RESPONSIBILITIES.—In carrying out
this subsection, the responsibilities of the
Chief Information Officer shall include—

‘(i) coordinating the geographic informa-
tion needs and activities of the Department;

‘‘(ii) implementing standards, as adopted
by the Director of the Office of Management
and Budget under the processes established
under section 216 of the E-Government Act of
2002 (44 U.S.C. 3501 note), to facilitate the
interoperability of geographic information
pertaining to homeland security among all
users of such information within—

‘() the Department;

“(IT) State and local government; and

‘“(ITI) the private sector;

‘“(iii) coordinating with the Federal Geo-
graphic Data Committee and carrying out
the responsibilities of the Department pursu-
ant to Office of Management and Budget Cir-
cular A-16 and Executive Order 12906; and

‘(iv) making recommendations to the Sec-
retary and the Executive Director of the Of-
fice for State and Local Government Coordi-
nation and Preparedness on awarding grants
to—

“(I) fund the creation of geographic data;
and

“(IT1) execute information sharing agree-
ments regarding geographic data with State,
local, and tribal governments.

¢“(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection for each fiscal year.”.

Mr. ALLARD. Mr. President, to brief-
ly explain the amendment, it provides
additional responsibilities for the Chief
Information Officer, Department of
Homeland Security, relating to geo-
graphic information. This amendment
has been discussed by both managers,
the Senator from Maine and the Sen-
ator from Connecticut. My under-
standing is the amendment has been
agreed to.

The PRESIDENT pro tempore. The
Senator from Maine.

Ms. COLLINS. Mr. President, I com-
mend the Senator from Colorado for
the work that he has done in coordi-
nating the geospatial information
needs of the Department of Homeland
Security. He first introduced a bill on
this issue last year. He has been a lead-
er in pushing for improvements in how
this information is handled. This legis-
lation was recently reported as a sepa-
rate bill by the Governmental Affairs
Committee. It 1is acceptable and
cleared on both sides. I urge adoption
of the amendment.

The PRESIDENT pro tempore. Is
there further debate? Without objec-
tion, the amendment is agreed to.

The amendment (No. 3765) was agreed
to.

The PRESIDENT pro tempore. The
Senator from Colorado.

Mr. ALLARD. Mr. President, I rise
today to discuss the Collins-Lieberman
bill. Later I will have another amend-
ment that I will offer.

First, I thank the managers of the
bill, Senator COLLINS and Senator
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LIEBERMAN, for their efforts in getting
at least one of my amendments accept-
ed. The other is pending. One involves
the Department of Homeland Security
and its ability to detect, plan, and pre-
pare for disaster by better utilizing
geospatial data throughout the U.S.
Government. I thank both of them for
that support.

The other amendment assures that
the national intelligence director will
take action to ensure that commercial
satellite imagery is used to fulfill the
imagery information requirements of
the intelligence community. Both are
important to the ongoing safety and
security of the country. I am pleased to
see the adoption of one, and further
consideration of the other.

In a moment I would like to offer a
third amendment to strengthen the bill
regarding management of the intel-
ligence community workforce. Before 1
offer my amendment, I would like to
talk generally about the overall intel-
ligence reform legislation.

September 11, 2001, was a day that
none of us will forget in our lifetimes.
Mr. President, 9/11 was a harsh wake-up
call for our country. That catastrophic
day forced us to recognize new threats
and to energize our Government to rise
up and eliminate terror threats and
modernize our national security insti-
tutions. Our Government has moved
quickly and comprehensively to imple-
ment a significant body of govern-
mental reforms.

It is a fact that through hard work
and strong leadership, President Bush’s
administration has already imple-
mented planning of significant im-
provements to our Government’s intel-
ligence planning and operations. Of the
39 recommendations from the 9/11 Com-
mission that the President could le-
gally implement through Executive
order, only three remain to be ad-
dressed. It is a good idea, as we con-
sider reforms to our intelligence com-
munity, to review again what the 9/11
Commission concluded.

The 9/11 Commission primarily found
that, first, we were slow to respond to
a clear and emerging threat. For far
too long we stood still while extremist
radical Muslims hijacked religion to
stir up hatred, hijacked a country to
operate their base camps from, and hi-
jacked our airliners to murder more
than 3,000 of our fellow Americans.

Second, we had inadequate human in-
telligence assets around the world to
observe such threats and effectively
warn us of impending dangers.

Third, for the intelligence we did get,
we lacked an effective bureaucracy to
integrate disparate but related pieces
of information, and we lacked a strong
quarterback to coordinate intelligence
programs against emerging threats, to
plan long-term strategies, or to steer a
change of course when the situation
dictated.

Fourth, our military was not ade-
quately prepared to deal with the
threat that day. And last and maybe
most importantly, we need new tools
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and strategies for our diplomatic corps
to reach out and lead troubled regions
of the world against terrorism’s mis-
guided principles and cowardly acts.
We need transformational military im-
provements to engage where and when
our diplomacy does not succeed.

The 9/11 Commission also fashioned
more than three dozen recommenda-
tions to address these national security
shortfalls. I applaud the effort of the
chairman and ranking member of the
Governmental Affairs Committee in
developing the proposals before us
today. I agree with the majority of the
initiatives in the intelligence reform
legislation. The Collins-Lieberman bill
will improve our ability to develop ac-
tionable intelligence and increase our
Government’s coordination and respon-
siveness. Elevating the roles and re-
sponsibilities of today’s Director of
Central Intelligence to the level of a
national intelligence director, includ-
ing the robust planning and budgeting
authority, is prudent and much needed.

Establishment of strategic intel-
ligence planning and fusion centers
such as the national counterterrorism
center will also greatly strengthen our
national security team’s ability to con-
nect the dots. We need to identify
trends, anticipate threats, and develop
coordinated plans to attack threats
prior to their realization.

However, I am not convinced we are
effectively matching solutions to iden-
tify problems in all cases. My concerns
are heightened because today we are a
nation at war. Our men and women of
the Armed Forces and the intelligence
community are in harm’s way. I am
just not certain that we have thought
through adequately the management
changes or the unintended con-
sequences relative to Defense Depart-
ment operations. I will follow closely
the remainder of the debate to under-
stand better the potential adverse ef-
fects prior to voting to support them.

I am pleased to see the attention fo-
cused by the 9/11 Commission Report
and the Collins-Lieberman bill on the
topic of personnel management policies
and practices across the intelligence
community. Both panels recognize that
in order to effect such a magnitude of
change in our Federal Government,
uniform personnel standards and train-
ing are needed to align individual
mindsets with the desired objectives.

Our national security requirements
demand that we recruit and retain the
best and the brightest defense and in-
telligence personnel our country has to
offer.

We need to ensure the National Intel-
ligence Director is armed with both au-
thority and flexibility to enforce only
the highest performance and ethical
standards across the intelligence com-
munity. This requires modern per-
sonnel management policies and regu-
lations that incorporate competitive
compensation, incentives, and super-
visory flexibility.

To keep pace with the dynamic work
environment of the intelligence com-
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munity, these same supervisors require
streamlined dismissal or termination
mechanisms for personnel failing to
satisfy standards.

The bill before us today directs spe-
cific authorities and changes to per-
formance compensation and incentives
across the national intelligence pro-
gram. Section 163 explicitly grants the
National Intelligence Director authori-
ties governing new National Intel-
ligence Authority employees that mir-
ror the authority held by the Director
of Central Intelligence Agency relative
to CIA employees.

In section 301, the bill goes on to am-
plify the CIA Director’s authority to
terminate employees ‘. .. whenever
the Director considers the termination
of employment of such officer or em-
ployee necessary or advisable in the in-
terests of the United States.”

This is clear, unequivocal, and pru-
dent authority that will bolster our in-
telligence leaders’ personnel manage-
ment capabilities. But I believe we
need to go further.

AMENDMENT NO. 3778

Mr. President, at this time, I ask
unanimous consent that we lay aside
the pending amendment and that the
clerk report amendment No. 3778,
which is at the desk.

The PRESIDENT pro tempore. With-
out objection, the pending amendment
is set aside.

The clerk will report.

The legislative clerk read as follows:

The Senator from Colorado [Mr. ALLARD]
proposes an amendment numbered 3778.

The amendment is as follows:
(Purpose: To improve the management of the

personnel of the National Intelligence Au-

thority)

On page 113, between lines 17 and 18, insert
the following:

(b) TERMINATION OF EMPLOYEES.—(1) Not-
withstanding any other provision of law, the
National Intelligence Director may, in the
discretion of the Director, terminate the em-
ployment of any officer or employee of the
National Intelligence Authority whenever
the Director considers the termination of
employment of such officer or employee nec-
essary or advisable in the interests of the
United States.

(2) Any termination of employment of an
officer or employee under paragraph (1) shall
not affect the right of the officer or em-
ployee to seek or accept employment in any
other department, agency, or element of the
United States Government if declared eligi-
ble for such employment by the Office of
Personnel Management.

On page 113, line 18, strike ‘‘(b) RIGHTS AND
PROTECTIONS’ and insert ‘‘(c) OTHER RIGHTS
AND PROTECTIONS.

On page 113, after line 24, add the fol-
lowing:

(d) EXCLUSION FROM CERTAIN PERSONNEL
MANAGEMENT REQUIREMENTS.—

(1) PERFORMANCE APPRAISALS.—Section
4301(1)(ii) of title 5, United States Code, is
amended by inserting ‘‘the National Intel-
ligence Authority,” before ‘‘the Central In-
telligence Agency,”’.

(2) LABOR-MANAGEMENT RELATIONS.—Sec-
tion 7103(a)(3) of that title is amended—

(A) in subparagraph (G), by striking ‘‘or”
at the end;

(B) in subparagraph (H), by striking the pe-
riod at the end and inserting a semicolon;
and
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(C) by adding at the end the following new
subparagraphs:

‘(I) the National Intelligence Authority;

“(J) the Defense Intelligence Agency;

‘“(K) the National Geospatial-Intelligence
Agency; or

‘(L) any other Executive agency or unit
thereof which is designated by the President
and the principal function of which is the
conduct of foreign intelligence or counter-
intelligence activities.”.

(e) REGULATIONS.—(1) In carrying out the
responsibilities and authorities specified in
sections 112 and 113 and this section (includ-
ing the amendments made by this section),
the National Intelligence Director shall pre-
scribe regulations regarding the manage-
ment of personnel of the National Intel-
ligence Authority.

(2) The regulations shall include provisions
relating to the following:

(A) The applicability to the personnel of
the Authority of the authorities referred to
in subsection (a).

(B) The exercise of the authority under
subsection (b) to terminate officers and em-
ployees of the Authority.

Mr. ALLARD. Mr. President, my
amendment will accomplish the fol-
lowing: first, expressly grant this ter-
mination authority to the National In-
telligence Director in the statute; and
second, direct the National Intel-
ligence Director to prescribe regula-
tions specifying the exercise of this
termination authority.

Notwithstanding this broad author-
ity already in place today, the Director
of Central Intelligence maintains regu-
lations that are inefficient, not appro-
priate for today’s security environ-
ment, and are out of sync with his
broad authority. For example, an intel-
ligence supervisor who deems an officer
or employee as unsuitable is often re-
quired to maintain that employee in
sensitive positions while adverse per-
sonnel action is initiated.

After a final termination decision is
rendered by the agency, the employee
can engage in a lengthy appeals proc-
ess, both internal and external to the
agency, that could last at least a year.
In my opinion, this practice is not in
the best interest of the United States,
and indeed presents a clear security
risk.

With regulations requiring stream-
lined employee termination practices, I
believe we can improve national secu-
rity and fiscal responsibility across the
National Intelligence Authority. My
amendment would enhance this respon-
sibility, and I urge my colleagues to
support my amendment.

Mr. President, the Chair and Ranking
Members, indeed all Members of the
Government Affairs Committee, have
served our country well. The Collins-
Lieberman bill for intelligence reform
brings forth bold and sweeping changes
to our critical national security insti-
tutions. Accordingly, it is essential
that we get this right. More is at stake
than simply moving boxes around on
an organization chart. The decisions
we make over the next several days
will be far-reaching and have signifi-
cant consequences. Our Armed Forces
are not only the largest provider of in-
telligence information, they are also
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the largest consumer. Our Nation’s
military, the most powerful and pro-
ficient ever assembled in the history of
the world, hinges on a seamless and un-
broken flow of intelligence informa-
tion—regardless of whether that intel-
ligence information is ‘‘national’” or
“tactical.”

As we consider the Collins-Lieberman
intelligence reform bill, let us redouble
our efforts to ensure we’re matching
solutions to identified problems. As
long as we keep this perspective, I am
confident this body will do the right
thing.

Mr. President, I yield floor.

The PRESIDENT pro tempore. The
Senator from Maine is recognized.

Ms. COLLINS. Mr. President, I thank
the Senator from Colorado for his gen-
erous comments. I very much enjoy
working with him on the Armed Serv-
ices Committee. He brings a great deal
of expertise to this debate.

The amendment he has proposed this
morning is one that our staffs are
starting to look at. I suggest that it be
set aside so that we can do more anal-
ysis of it, but I appreciate the spirit in
which it was offered.

The PRESIDENT pro tempore. Is
there objection to setting aside this
amendment? The amendment is set
aside.

Who seeks recognition?

Mr. LIEBERMAN. Mr. President, I
thank the Senator for his statements
about the Collins-Lieberman legisla-
tion and also thank him for the amend-
ment. This looks to be exactly like the
legislation the Senator and Senator
AKAKA introduced, which came out of
our committee. This is the right mo-
ment, and it strengthens the bill. I
thank him for his persistence in offer-
ing it. I am glad we added it.

I yield the floor.

Mr. ALLARD. I thank the managers
for their kind comments.

The PRESIDENT pro tempore. The
Senator from Tennessee is recognized.

Mr. ALEXANDER. Mr. President,
this morning, I want to take a few min-
utes to talk about an amendment that
was adopted yesterday. It was spon-
sored by the Senator from Ohio, Mr.
VOINOVICH.

The amendment is about the 3,361
Presidential appointees and how they
are confirmed. I am glad to see that as
I am speaking the President pro tem-
pore is here because he has been a Pres-
idential appointee in an earlier admin-
istration. I am glad to see both the
chairman and ranking member of the
Governmental Affairs Committee here
because their committee deals with
this issue. This is the kind of issue that
never makes the front page and is al-
ways on the back burner. But it has a
major practical effect on how our Gov-
ernment works.

The 9/11 Commission has reminded
us, once again, of the problem we have.
What the 9/11 Commission rec-
ommended, and what Senator
VOINOVICH’S amendment would do—an
amendment that I was glad to cospon-
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sor—is to, in the words of the 9/11 Com-
mission—‘‘speed up the nomination, fi-
nancial reporting, security clearances,
and confirmation process for national
security officials at the start of an ad-
ministration.”

In other words, in plain English, to
make it possible, if President Bush re-
organizes his administration in a sec-
ond term, or if Senator KERRY is the
new President, they have 3,361 appoint-
ments to make. I think it would come
as a great shock to many of the voters
who are voting for one of them, and it
will come as a shock, no doubt, to some
of the people they nominate to know
that if, for example, a President Bush
or a President KERRY picks a new Sec-
retary of HHS or Secretary of Edu-
cation or Secretary of Defense, to
begin with, that person is not allowed
to go to the office of the Secretary of
Defense or the Secretary of HHS or the
Secretary of Education until he or she
is confirmed by the Senate.

In other words, here we are in a war
on terror. The President says he has a
new appointment requiring Presi-
dential confirmation, let’s say for Sec-
retary of State. That person is not al-
lowed, out of courtesy to this body, to
go into the office of the Secretary of
State until we confirm them. One
might say, well, there is nothing so
wrong about that. That should not
take more than a few days, with the
kind of well-known person the Presi-
dent would probably pick—someone,
for example, of the stature of Colin
Powell.

I will give you an example of why it
takes longer than a few days. The Pre-
siding Officer, the Senator from Con-
necticut, the Senator from Maine, all
of us remember and know well Senator
Howard Baker, who was the majority
leader of this body. Senator Baker, at
one time, if memory serves me cor-
rectly, was selected as the most ad-
mired Senator in a poll participated in
by both Democratic Senators and Re-
publican Senators. He is known pretty
well. He is today the Ambassador to
Japan, nominated by President Bush.
The Japanese consider that to be a
great compliment to the country, to
have someone of such stature.

However, Howard Baker reminded me
this week when I called him that when
he was nominated by the President to
be Ambassador to Japan, it took him
weeks to fill out the forms to be ap-
proved by the FBI, approved by the
Government Ethics Office, nominated
by the President, and confirmed by the
Senate. He told me specifically that he
spent more money hiring people to help
him fill out his forms accurately so he
would not go to jail by making a mis-
take than he made in his first year as
Ambassador to Japan.

Let’s think of that. Here is a highly
respected individual, at the time 75 or
76 years old. He has been filling out
forms for 18 years as a Member of this
body. He has run for President. He has
been White House Chief of Staff. He is
the most admired Senator. Yet by our
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requirements it takes several weeks of
his time, and he spends more money
hiring people to fill out his forms than
he made in his first year in his Govern-
ment job.

That is preposterous. That is a pre-
posterous result.

He further told me he had another
little issue with the Government Eth-
ics Office. Senator Baker is now mar-
ried to former Senator Nancy Kasse-
baum. It is the second marriage for
both. When they became married, they
wanted to keep their estates separate.
They jointly owned 25 head of cattle.
This tied up Senator Baker’s nomina-
tion for some time in the Government
Ethics Office because the question was
jointly owning 25 head of cattle would
require—just that single fact—Senator
Kassebaum to have to go through this
week-long, very expensive process of
disclosing everything once more about
herself and filling out all those forms.

Finally, in exasperation, Senator
Baker simply gave his half interest in
the 25 head of cattle to Senator Kasse-
baum, and that settled that problem.

This is not so unusual. Senator Baker
and Senator Kassebaum are not the
only Presidential nominees to go
through the expense and delay of being
appointed to a Presidential position.

I was nominated by the first Presi-
dent Bush as his Education Secretary.
I was nominated in December of 1990. I
was confirmed in I believe it was April
of 1991. In the meantime, I was not al-
lowed to go to the Office of the Sec-
retary of Education.

During that time, 60 percent of
American college students were going
to colleges and universities followed by
a Federal grant or a loan. That is sup-
posed to be supervised by the Secretary
of Education of a President who said he
wanted to be the education President.
Yet his nominee is not allowed to go to
the office, out of courtesy to this body.

Then, of course, there is the matter
of recruiting a team. I asked President
Bush at that time: Mr. President, may
I come up with a plan? May I then re-
cruit a team, subject to your approval,
of course? So I went to recruit David
Kearns, the former head of Xerox, and
Diane Ravage, one of the most distin-
guished historians in America, Carolyn
Reed Wallace, the vice chancellor of
the City University of New York.

All of them, of course, were not al-
lowed to go to their office. Once the
President nominates and before they
are confirmed, they must fill out all
these forms, maybe not spend as much
money as Senator Baker did, but the
same forms. They must go through this
elaborate FBI check. They must go
through the President’s political proc-
ess, and then they come over here. And
if there is a divided body—for example,
we have a Republican President and a
Democratic Senate—it takes a little
longer.

What is the point of all this? The
point of all this is we cannot get our
work done. The voters all tune in to a
Presidential debate, such as we saw
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last night—two distinguished competi-
tors, both doing pretty well, I
thought—they take off in January and
say: Let’s go this way and what hap-
pens? There is nobody to work for
them. They cannot even go to their of-
fices. They are all down here filling out
forms that are going to cost them more
than they make in their first year.

This is a problem. Who is at fault? A
lot of places are at fault. Partisan poli-
tics is sometimes at fault. When I was
going through confirmation, I went
around to see another former Member
of this body, Senator Warren Rudman.
He told me what happened in 1976. He
was nominated by President Ford to
the Federal Communications Commis-
sion, I believe, and a Senator from New
Hampshire put a hold on his nomina-
tion.

It went along that way until the peo-
ple of New Hampshire said: What is
wrong with Warren Rudman? He must
be a crook, he must have stolen some-
thing or else the Senate would be act-
ing on his nomination. Out of embar-
rassment, Warren Rudman, a private
citizen, asked President Ford to with-
draw his name from consideration in
the Senate. Then Senator Rudman ran
against the Senator who put a hold on
his name, defeated him, and served in
this body.

I am not sure we can pass any law or
change any rule that will prevent that
kind of partisan politics, but we should
be aware that is part of the problem.

Senator VOINOVICH’S amendment does
address some areas we can fix. One is
there may be too many jobs subject to
this kind of intensive review. Mr.
President, 3,361 is a lot of Presidential
appointments to have to go through
that time-consuming, weeks-long proc-
ess. It is too many jobs to leave vacant
at the beginning of a new administra-
tion when we all expect a new Presi-
dent to come in and say: Let’s go in
this direction. It is too many jobs to
leave vacant, the 9/11 Commission said,
especially when we are dealing with
the national security of the United
States, and a great many of those men
and women are people we are relying
upon to protect us.

The FBI review takes a long time.
Maybe that could be simplified. If they
are doing 3,361 FBI reviews at one time
and the FBI’s major goal is supposed to
be counterterrorism, maybe that is
something we should be looking at as
well.

Then we get busy. An example exists
today, and this is in no way criticism,
but it is an example of how we get
busy. The President on May 20 nomi-
nated Edwin Williamson to be Director
of the Office of Ethics for our Govern-
ment. This is the very office that con-
tributes to a lot of the questions and
reviews that slow down the process.
That was May 20. His hearing before
the full committee is next week.

Everyone in the Senate can under-
stand the Governmental Affairs Com-
mittee has been busy the last 8 weeks,
but, nevertheless, we have a process
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that when we get busy, sometimes we
contribute to the delay.

So the Voinovich amendment does
not by itself solve the problem. It sets
in motion a series of reviews and stud-
ies and discussions that might help
solve the problem.

The reason for my coming to the
floor today is to say to the distin-
guished Senator from Connecticut and
to the distinguished Senator from
Maine, and the President pro tempore,
I hope we keep this high enough on our
agenda that it does not slip to the back
page again. Former Senator Fred
Thompson prepared legislation on this
issue. This is a lot like many of the
issues that have come up with national
intelligence reform. There have been
about 30 or so reviews since World War
IT on national intelligence reform, and
they often slip to the back pages, to
the back burner, and we do not get it
done.

This time we are getting it done. We
have also taken steps on another so-
called back-burner issue, as the 9/11
Commission put it and that is, speed-
ing up the nomination—financial re-
porting, security clearances, and con-
firmation process for officials nomi-
nated by the President at the start of
an administration. It is my hope that
over the next year, the reviews men-
tioned in the Voinovich amendment
will go forward, that we will simplify
the process. Of course, for the national
security officials, we can all see the ur-
gent need for that.

Of course, we do not want them sit-
ting outside their offices next February
out of courtesy to us when there is
some attack on the United States that
they might have helped prevent, but at
the same time we do not want students
going to college with some Secretary
of Education sitting outside his office
not allowed to go in. We do not want
Head Start dollars being spent with
some Secretary of Health and Human
Services sitting outside her offices not
allowed to go in. We need to have firm
deadlines and firm dates, simplified
forms, out of respect to the people the
President nominates, out of respect to
the voters who expect a President to be
able to act, and out of respect to our-
selves.

There will occasionally be a nomi-
nee—we are not talking about judicial
nominees—there will occasionally be
one of the 3,361 executive nominations
where this is a problem, that requires
an extended debate—and we are fully
capable of doing that in the Senate—
but the rest of the nominations ought
to speed through on a fairly automatic,
simplified review, allowing the execu-
tive branch to be in a position to see
urgent needs, develop a strategy, and
try to persuade half of us that he is
right, which is the job of the President.

I thank the managers of the bill for
this time. I applaud them for their bi-
partisan action on this bill and their
work on the committee. I am glad they
adopted the amendment yesterday, and
I look forward to working with them
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over the next several months to see
that it does not slide back to the back
burner and get lost so that men of the
stature of Howard Baker have to spend
more than they earn in their first year
in Government filling out the forms we
require of them even though we have
known them and known everything
about them for 25 years.

I yield the floor.

The PRESIDENT pro tempore. The
Senator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
rise first to thank the Senator from
Tennessee for taking the time to come
to the Senate floor to express his
thoughts, which he has talked to Sen-
ator COLLINS and me about earlier. I
admire his focus on this area as well as
the work and focus of the Senator from
Ohio, Mr. VOINOVICH.

The fact is that this is one of those
aspects of governmental process and
procedure that never gets much public
attention but has great consequences
for the public, and in this case it is rel-
evant to the underlying bill for na-
tional security. There is not much po-
litical plus in making this a matter
one focuses on in the sense that it does
not get headlines, but it is a critically
important matter because, as the Sen-
ator says so well and eloquently, the
delay caused in confirming the nomi-
nees has an effect on the quality of
public service, in fact has an effect on
the content of national security if peo-
ple cannot be put into the positions
where they are needed early enough.

So I thank the Senator. I encourage
the Senator—although I probably do
not have to—to stay aggressive, to
make sure that not only the amend-
ment the Senator from Tennessee and
the Senator from Ohio sponsored yes-
terday that was adopted on the bill is
put into place but, more generally, to
make sure we fix this.

The Senator from Tennessee has
some great anecdotes, too. It is pretty
startling to have heard that Howard
Baker, a great former Member of this
body, spent more time filling out the
forms, hiring people to help him fill
out the forms, to be Ambassador to
Japan than he was going to receive as
a salary for the first year of his serv-
ice. That ought not to happen. Obvi-
ously, one of the things that also does,
which the Senator knows and has spo-
ken to, is discourage people who may
not have the resources to pay for that
kind of consultation from going into
public service where we need them.

I thank my friend from Tennessee.

I rise briefly to speak in support of
the—Mr. President, I am going to hold
this statement, which is of a timeless
nature, so I can deliver it, I am sure, at
any point in the day where there may
be a lull. This time was devoted to Sen-
ator BYRD to offer an amendment. I did
not realize he was here. I welcome him
to the Chamber and look forward to
hearing his statement.

The PRESIDENT pro tempore. The
Senator from West Virginia.

Mr. BYRD. Mr. President, I ask unan-
imous consent to offer an amendment
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that affects the bill in more than one
place. I have cleared this with the two
managers.

The PRESIDENT pro tempore. Is
there objection to the request?

Without objection, it is so ordered

AMENDMENT NO. 3845

Mr. BYRD. Mr. President, I call up
amendment No. 3845.

The PRESIDENT pro tempore. With-
out objection, the pending amendment
is set aside.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from West Virginia [Mr.
BYRD], for himself, Mr. STEVENS, Mr. INOUYE,
Mr. WARNER, Mr. HARKIN and Mr. JOHNSON,
proposes an amendment numbered 3845.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the reading of the
amendment be dispensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

The amendment is as follows:

(Purpose: To enhance the role of Congress in
the oversight of the intelligence and intel-
ligence-related activities of the United
States Government)

On page 10, between lines 16 and 17, insert
the following:

(d) REMOVAL.—The National Intelligence
Director may be removed from office by the
President. The President shall communicate
to each House of Congress the reasons for the
removal of a National Intelligence Director
from office.

On page 10, line 17, strike ‘‘(d)”’ and insert
“(e).

On page 11, line 3, strike ‘‘(e)”’ and insert
.

On page 11, line 5, strike ‘‘subsection (c)”’
and insert ‘‘subsection (e)’’.

On page 22, line 11, strike ““(f) and (g)”’ and
insert ‘““‘(e), (f), and (g)”".

On page 24, beginning on line 1, strike *‘,
pursuant to subsection (e),”.

On page 24, strike line 8 and all that fol-
lows through age 25, line 20.

On page 25, line 21, strike ‘‘(f)”’ and insert
“(e).

On page 27, strike line 1 and all that fol-
lows through page 30, line 22, and insert the
following:

(f) ROLE OF NATIONAL INTELLIGENCE DIREC-
TOR IN REPROGRAMMING.—(1) No funds made
available under the National Intelligence
Program may be transferred or repro-
grammed without the prior approval of the
National Intelligence Director, except in ac-
cordance with procedures prescribed by the
National Intelligence Director.

(2) The Secretary of Defense shall consult
with the National Intelligence Director be-
fore transferring or reprogramming funds
made available under the Joint Military In-
telligence Program.

(g) TRANSFER OF FUNDS OR PERSONNEL
WITHIN NATIONAL INTELLIGENCE PROGRAM.—
(1) In addition to any other authorities avail-
able under law for such purposes, the Na-
tional Intelligence Director, with the ap-
proval of the Director of the Office of Man-
agement and Budget—

(A) may transfer funds appropriated for a
program within the National Intelligence
Program to another such program; and

(B) in accordance with procedures to be de-
veloped by the National Intelligence Direc-
tor, the heads of the departments and agen-
cies concerned may transfer personnel au-
thorized for an element of the intelligence
community to another such element for peri-
ods up to one year.
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(2) The amounts available for transfer in
the National Intelligence Program in any
given fiscal year, and the terms and condi-
tions governing such transfers, are subject to
the provisions of annual appropriations Acts
and this subsection.

(3)(A) A transfer of funds or personnel may
be made under this subsection only if—

(i) the funds or personnel are being trans-
ferred to an activity that is a higher priority
intelligence activity;

(ii) the need for funds or personnel for such
activity is based on unforeseen require-
ments;

(iii) the transfer does not involve a trans-
fer of funds to the Reserve for Contingencies
of the National Intelligence Director;

(iv) in the case of a transfer of funds, the
transfer results in a cumulative transfer of
funds out of any department, agency, or ele-
ment, as appropriate, funded in the National
Intelligence Program in a single fiscal year—

(I) that is less than $100,000,000; and

(IT) that is less than 5 percent of amounts
available to such department, agency, or ele-
ment; and

(v) the transfer does not terminate a pro-
gram.

(B) A transfer may be made without regard
to a limitation set forth in clause (iv) or (v)
of subparagraph (A) if the transfer has the
concurrence of the head of the department,
agency, or element concerned. The authority
to provide such concurrence may only be del-
egated by the head of the department, agen-
cy, or element concerned to the deputy of
such officer.

(4) Funds transferred under this subsection
shall remain available for the same period as
the appropriations account to which trans-
ferred.

(56) Any transfer of funds under this sub-
section shall be carried out in accordance
with existing procedures applicable to re-
programming notifications for the appro-
priate congressional committees. Any pro-
posed transfer for which notice is given to
the appropriate congressional committees
shall be accompanied by a report explaining
the nature of the proposed transfer and how
it satisfies the requirements of this sub-
section. In addition, the congressional intel-
ligence committees shall be promptly noti-
fied of any transfer of funds made pursuant
to this subsection in any case in which the
transfer would not have otherwise required
reprogramming notification under proce-
dures in effect as of the date of the enact-
ment of this subsection.

(6)(A) The National Intelligence Director
shall promptly submit a report on any trans-
fer of personnel under this subsection to—

(i) the congressional intelligence commit-
tees;

(ii) the Committee on Appropriations of
the Senate and the Committee on Appropria-
tions of the House of Representatives;

(iii) in the case of the transfer of personnel
to or from the Department of Defense, the
Committee on Armed Services of the Senate
and the Committee on Armed Services of the
House of Representatives; and

(iv) in the case of the transfer of personnel
to or from the Department of Justice, to the
Committees on the Judiciary of the Senate
and the House of Representatives.

(B) The Director shall include in any such
report an explanation of the nature of the
transfer and how it satisfies the require-
ments of this subsection.

On page 47, line 19, insert before the period
the following ‘‘, by and with the advice and
consent of the Senate”.

On page 53, line 2, insert before the period
the following ‘‘, by and with the advice and
consent of the Senate”.

On page 55, beginning on line 5, strike ‘‘the
National Intelligence Director’” and insert
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‘“‘the President, by and with the advice and
consent of the Senate”.

On page 60, beginning on line 14, strike
‘“‘appropriately’’.

On page 61, line 11, insert ‘‘and Congress’’
after ‘‘Director’’.

On page 61, line 21, strike ‘‘significant’’.

On page 63, line 16, insert ‘‘and the congres-
sional intelligence committees’ after ‘‘Na-
tional Intelligence Director’’.

On page 138, beginning on line 21, strike
“and to Congress’ and insert ‘‘, to the Select
Committee on Intelligence and the Commit-
tees on Appropriations and Governmental
Affairs of the Senate, and to the Permanent
Select Committee on Intelligence and the
Committees on Appropriations and Govern-
ment Reform of the House of Representa-
tives”.

On page 140, strike lines 5 through 14 and
insert the following:

(2) DEPUTY DIRECTOR OF MANAGEMENT AND
BUDGET FOR INFORMATION SHARING.—There is
within the Office of Management and Budget
a Deputy Director of Management and Budg-
et for Information Sharing who shall be ap-
pointed by the President, by and with the ad-
vice and consent of the Senate. The Deputy
Director shall carry out the day-to-day du-
ties of the Director specified in this section.
The Deputy Director shall report directly to
the Director of the Office of Management
and Budget. The Deputy Director shall be
paid at

On page 174, strike lines 14 through 22.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the following Sen-
ators be added as cosponsors of my
amendment: Senators STEVENS,
INOUYE, WARNER, HARKIN, and JOHNSON.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. BYRD. Mr. President, first, I ex-
press my appreciation to the two man-
agers for their courtesies that they
never fail to extend. I also want to ex-
press my appreciation to the distin-
guished President pro tempore who is
in the chair this morning, Senator STE-
VENS, my soulmate on the Appropria-
tions Committee.

In 2001, we witnessed the failure of
our Government to utilize its intel-
ligence capabilities to protect our Na-
tion against a terrorist attack. For too
long, the Congress has deferred to the
executive branch on intelligence mat-
ters. Congress has failed to vigorously
discharge its constitutional oversight
responsibilities. I do not say that by
way of finding fault with any Senator.

The 9/11 Commission illustrated the
dangers of this practice. The con-
sequence has been foreign policy fail-
ures, prison scandals, politicized intel-
ligence that has led not only to a des-
perate state of affairs in Iraq but has
also left our Nation vulnerable to fur-
ther terrorist attacks. It is painfully
clear that there are dire consequences
when the Congress abdicates its con-
stitutional duties to oversee the intel-
ligence agencies within the executive
branch.

Senators need to be reminded—I need
to be reminded as well—that the Con-
gress is a consumer of intelligence.
Senators must have access to good in-
telligence to make informed decisions
about our military, about our foreign
policy, about the solemn charge to au-
thorize war, and that remains a con-
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stitutional function, authorization of
war.

I am sorry to say I did not hear any-
body in last night’s debate on either
side mention the Constitution of the
United States, not once. The Constitu-
tion gives Congress alone the power to
declare war or authorize war. The Con-
gress must ensure that it is fully and
currently informed of all matters that
may bear on the exercise of that con-
stitutional authority. Senators ought
to be cautious about intelligence re-
forms and ensure that the role of the
Congress in intelligence matters is not
undermined. Reform means fixing what
has gone wrong, not giving the execu-
tive branch more authority to conduct
end runs around the Congress.

When 1 speak of the executive
branch, I speak generically, both when
it is under Democratic control and Re-
publican control. We must ensure that
the top national security officials spec-
ified in this bill are subject to Senate
confirmation so that they are held ac-
countable to the elected representa-
tives of the people.

The first three words in the preamble
of the Constitution are, ‘“We the peo-
ple. . ..” “We the people. .. .” And
yvet, I say, that Constitution was not
mentioned once last night.

We must ensure that Senators have
access to information necessary to ful-
fill their Constitutional duties. We
must ensure that the Congress does not
codify loopholes through which the ex-
ecutive can deny the Congress relevant
information. Perhaps most impor-
tantly, we must ensure that funds ap-
propriated by the Congress cannot be
rerouted without the consent of the
people’s representatives in Congress.

The Governmental Affairs Com-
mittee has ensured accountability to
the Congress in many of these areas,
but I believe more can be done.

This is an amendment which I have
proposed, along with Senators STE-
VENS, INOUYE, WARNER, HARKIN, and
JOHNSON to remove the qualifiers on
Congressional access to information, to
ensure that the Congress’s role in in-
telligence matters is preserved, and to
ensure that the American people are
protected.

This amendment requires Senate
confirmation of the following positions
within the National Intelligence Au-
thority and the Office of Management
and Budget: four deputy national intel-
ligence directors, the Officer for Civil
Rights and Liberties, the Privacy Offi-
cer, and the Deputy Director of OMB
for Information Sharing. It is vital
that the Congress have access to these
officials and be able to hold them ac-
countable for their decisions, particu-
larly in the area of civil liberties.

To further that goal, my amendment
requires that the Inspector General of
the National Intelligence Authority
keep the congressional intelligence
committees fully and currently in-
formed of violations of law and civil
liberties.

However, the greatest protection
against abuse within the intelligence
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agencies is to monitor closely their
budgets. The Congress should jealously
guard its power of the purse, and, to do
that, I have worked with Senators STE-
VENS and INOUYE to ensure that the au-
thorities granted to the national intel-
ligence director to transfer personnel
and funding within the National Intel-
ligence Program closely reflect current
law.

Our amendment strikes language au-
thorizing the Treasury Secretary to es-
tablish new budget accounts for the use
of the national intelligence director.
This is a function of the Congress,
which has the authority to determine
how accounts should be constructed to
fund our national intelligence.

My amendment allows the national
intelligence director, with the approval
of the OMB Director, to transfer appro-
priated funds within the National In-
telligence Program, and the heads of
the departments and agencies to trans-
fer personnel within the intelligence
community for periods up to 1 year,
under the following conditions:

A transfer of funds or personnel may
be made only to an activity that is a
higher priority; and unforeseen re-
quirement; but not to the Reserve for
Contingencies of the national intel-
ligence director. The cumulative trans-
fer in a single fiscal year must be less
than $100 million and less than 5 per-
cent of amounts available to such de-
partment, agency, or element; and the
transfer of funds cannot terminate a
program.

A transfer may be made without re-
gard to the $100 million and 5 percent
limitation if the transfer has the con-
currence of the head of the department,
agency, or entity concerned—provided,
always, that the transfer conforms
with the strict limitations set by the
Congress each year in its annual appro-
priations acts.

Funds transferred shall remain avail-
able for the same period as the appro-
priations account to which transferred;
and any transfer of funds or personnel
shall be reported to the appropriate
congressional committees, such as Ap-
propriations, Judiciary, Armed Serv-
ices, and Intelligence.

I am confident that if these qualifica-
tions are adhered to, the power of the
purse will continue to rest safely in the
hands of the people’s elected represent-
atives.

In addition, Senators should take
note of Section 224(b)(3) of the pending
bill, which would permit the national
intelligence director, the Director of
the National Counterterrorism Center,
or the Director of a national intel-
ligence center to withhold information
requested by the Congress if the Presi-
dent certifies that such information
will not be provided because the Presi-
dent is asserting a privilege pursuant
to the United States Constitution.

It is unclear exactly which privilege
the President would invoke, but, given
the vague language contained in this
provision, a bold and impulsive admin-
istration, much like the one currently
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inhabiting the White House, could con-
coct nearly any excuse to invoke a so-
called ‘‘privilege’” to withhold docu-
ments requested by the Congress. Giv-
ing any administration an unrestrained
green light to trump any and all forth-
coming Congressional requests for in-
formation, based on some undefined
and nefarious assertion of executive
privilege as described in this provision,
would be an unmitigated disaster. My
amendment strikes that egregious lan-
guage.

It is my hope, as well as the hope of
my colleagues who cosponsored this
measure with me, that this amendment
will ensure that the Congress’s Con-
stitutional role in intelligence and for-
eign policy matters is safeguarded.

However, Senators should understand
that the statutory authority to oversee
our intelligence community means
very little if it is not utilized. We must
be vigilant in our oversight. We must
be aggressive in our inquiries. We must
not abdicate our Constitutional duties.

I urge the adoption of my amend-
ment.

I yield the floor.

The PRESIDING OFFICER (Mr.
CHAMBLISS). The Senator from Con-
necticut.

Mr. LIEBERMAN. Mr. President,

needless to say, I thank the Senator
from West Virginia, whom, as does ev-
eryone in the Chamber, I greatly ad-
mire. He is a real authority on this
matter, so I speak both with respect
and a certain sense of humility.

This recommendation that Senator
CoLLINS and I and our committee
brought before the Senate rose out of
reality. And the reality is that we have
an intelligence community with a lot
of extraordinary people and techno-
logical assets but, as the 9/11 Commis-
sion said, there is no one in charge. I
repeat, it is like a football team with
great players but no quarterback. In
fact, some of the players, as great as
they are, are playing in a different sta-
dium than the one where the game is.

The 9/11 Commission has said to us
that its foremost goal, the most urgent
recommendation it makes to the Con-
gress for what to do if we want to be-
lieve that we have done everything we
can to prevent a terrorist attack of the
scope of 9/11 from happening in this
country again, is to create—establish a
strong national intelligence director, a
leader where there is no leader, a quar-
terback where there is no quarterback.
That is what Senator COLLINS and I
have done in our proposal.

A strong national director—but what
is the element of strength? It is budget
authority. It is the power to bring to-
gether the agencies under the director
for a unity of effort, like the joint com-
mands in our military which grew out
of Goldwater-Nichols, after a period of
time and a lot of opposition when they
were first considered on the floor, not
dissimilar to some of the opposition
and anxiety that has been expressed
about the national intelligence direc-
tor in our time. They worked ex-
tremely well.
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So we have created a strong director
with budget authority to formulate
budgets, to receive funds, to allocate
them—with justification, not wan-
tonly; to transfer budget, transfer
funds to meet an emergency; to trans-
fer personnel to achieve a national pur-
pose.

In our deliberations in the Govern-
mental Affairs Committee we see warn-
ing after warning that if you are going
to do this right, you have to give this
national intelligence director real
power.

In this morning’s paper, the Wash-
ington Post, Friday, October 1, an arti-
cle by Charles Babington quotes from a
press conference I presume by the
Chair and Cochair of the 9/11 Commis-
sion, Governor Kean, former Repub-
lican Governor of New Jersey, and Con-
gressman Hamilton, former Demo-
cratic Congressman from Indiana. Gov-
ernor Kean says at one point, the story
says:

Governor Kean meanwhile spoke sharply
against House provisions and proposed Sen-
ate amendments that would limit the na-
tional intelligence director’s authority over
spending and personnel decisions in agencies
under them.

It goes on to say:

The House bill will keep more of that
power in the Pentagon.

Then Governor Kean says:

On behalf of the nonpartisan commission,
this is not an area where one can com-
promise. If you are not going to create a
strong national intelligence director with
powers both appointive and over the budget,
don’t do it.

I repeat:

If you are not going to create a strong na-
tional intelligence director with powers both
appointive and over the budget, don’t do it.

That is the advice we heard over and
over again from former Directors of
Central Intelligence, from experts in
the field, from members of the Com-
mission.

I say respectfully that the amend-
ment which Senator BYRD and the dis-
tinguished list of cosponsors put before
us this morning would have the effect
of weakening the authority of the na-
tional intelligence director and, there-
fore, bring us back to the place where
we were, where there wasn’t a strong
quarterback, where there wasn’t a
strong general, if you will, of our intel-
ligence forces in the war against ter-
rorism.

As I read it, it strikes the section
that establishes accounts for the na-
tional intelligence program funds
under the jurisdiction of the national
intelligence director, and the national
intelligence director would control the
management, including the allotment
of appropriated funds to the elements
of the intelligence community.

I would like to have some discussion
on this. But as I read one of the two
parts of this which strike me as most
troubling, it is the part that seems to
say that our attempt in this bill—our
clear intention stated in the bill—is to
make sure that strange situation we
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have where 80 percent of the funding
for intelligence, billions and billions of
dollars, goes not to the intelligence
community first but to the Depart-
ment of Defense. The Department of
Defense is a critical—in some sense,
the largest—customer of intelligence,
but it is not the only customer. The
President of the United States is the
No. 1 customer. The Department of
State, the Department of Homeland Se-
curity, FBI—one could go on and on—
they are also important users of intel-
ligence.

We have said that the funds of the
national intelligence program budget
should go to the national intelligence
director and give that person the au-
thority that comes with the money to
allocate those funds throughout the
agencies underneath him, and give him
thereby some clout to create unity of
effort, to bring people together, to
overcome the weaknesses.

As the 9/11 Commission Report de-
scribes it—and Senator COLLINS and I
keep telling the story—George Tenet,
former Director of Central Intel-
ligence, in 1998, after a series of al-
Qaida attacks on Americans and Amer-
ican targets abroad, declares war on
terrorism. It was a classified document
within the intelligence community and
it is now public. It states the case very
strongly. It says we have to devote all
of our resources to it, and nothing hap-
pened.

Senator BYRD is a great student of
the Bible. I so appreciate it. He
brought it with him to the Senate floor
yesterday. I take this opportunity to
quote from the Bible. Perhaps it was
from Corinthians. “If the sound of the
trumpet be uncertain, who will follow
into battle?”’

My worry here is that in this case,
the trumpet is money. If the authority
of the national intelligence director
over the funds is uncertain, then I
worry that the troops are not going to
follow them into battle just as they
didn’t follow George Tenet when they
declared war or terrorists and ter-
rorism in 1998. We might have even
been better off and maybe even have
avoided 9/11 if something had happened
in response to that.

This amendment seems to say that
the money we want to go to the na-
tional intelligence director can’t be-
cause in our attempt to establish ac-
counts, we now, in this act of Con-
gress—Senator BYRD 1is absolutely
right, this is a congressional decision,
but we are offering our colleagues that
decision, which is to set up those ac-
counts in the Treasury Department for
the national intelligence director so
that director can receive the funds and
then allocate them.

Second, the two elements of author-
ity for the national intelligence direc-
tor as the general of our intelligence
forces are to transfer personnel and
funds. I appreciate the fact that this
amendment does not take away that
authority, and when Senator COLLINS
and I started out, we worried people
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would resist that authority altogether
in the national intelligence director.
So I appreciate that. But it does limit
the authority of the director to trans-
fer personnel and money in a way that
I think weakens the director and un-
dercuts the purpose we want and the
reasons we want them to be powerful,
to give this intelligence force the flexi-
bility to focus, the agility to respond
to realities in the world.

These terrorists are not only brutal,
not only inhumane, not only don’t
value human life, not only convince
themselves zealously that they are
doing God’s work by killing God’s chil-
dren wantonly, but they are agile.
They will look for weaknesses in the
system and move to attack. That is
why the national intelligence director
has to have the ability to move money
quickly. It may be that there is a crisis
area somewhere or a new kind of threat
to the United States and the director
decides he has to move funds to meet
that threat.

This is not an authority that is un-
limited or even beyond the control of
the law today. Our bill makes sure that
there is congressional oversight on the
transfer of the funds. The amendment
would limit the transfer of funds. It
would have to be less than $100 million
and less than 5 percent of the budget of
the entity from which the money is
being transferred unless the relevant
department head concurs in the trans-
fer.

I want to assure the Chamber and
Senator BYRD that our amendment,
though it does not put those limits on
the transfer because we don’t know
what kind of threat may emerge and
where the national intelligence direc-
tor may feel in the national interest he
wants to move those funds, makes sure
there is congressional oversight. It pro-
vides that any transfer of funds by the
national intelligence director must be
carried out in accordance with the ex-
isting congressional notification proce-
dures. Congress still has the right to
approve.

Moreover, the national intelligence
director is required to submit a report
to the appropriate committees of Con-
gress explaining the nature of the
transfer and how it meets the relevant
statutory requirements.

Finally, our bill also requires that
any transfer of funds or personnel not
exceed applicable ceilings established
in law for such.

This means that while we are setting
the standard for the national intel-
ligence director, Congress each year as
it adopts the budget reserves the right
to put instructions in that. I might op-
pose it, but it includes the possibility
of limiting the transfers, as has hap-
pened in the past. We wanted to make
sure—in some sense to reassure our-
selves and our appropriators—that this
bill says that any transfer of funds or
personnel would not exceed applicable
ceilings established in law for such
transfers.

We want to provide the national in-
telligence director with the necessary
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flexibility and force to respond with
speed to a crisis, and not establish,
therefore, permanent caps on this leg-
islation that might hinder the direc-
tor’s ability to make those changes
that are necessary.

Under the current system, the DCI
lacks budget power. DOD controls 80
percent of the intelligence budget,
whereas the director of central intel-
ligence effectively only controls a
budget of one agency, the CIA.

Secretary Powell commented on this
current reality at our hearing on Sep-
tember 13, 2004, by saying:

The DCI was there before but the DCI did
not have that kind of authority, and in this
town it’s budget authority that counts.

Chairman Kean and Vice Chairman
Hamilton said in their testimony at
our first hearing on July 30:

The national intelligence director would
not be like other czars who get the title but
have no meaningful authority. He will con-
trol national intelligence program purse
strings.

For those reasons, respectfully, this
amendment would seriously weaken
the authority of the national intel-
ligence director, and therefore, I be-
lieve, the director’s ability to protect
our national security in an age of ter-
rorism.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, before I
comment on the specifics of the
amendment of the Senator from West
Virginia, let me join Senator
LIEBERMAN in expressing the utmost
respect that I have for the Senator
from West Virginia. His devotion to the
Constitution, to the Senate, to the
country, and to his family is truly leg-
endary. I have learned so much just
from watching the Senator from West
Virginia. In fact, he inspired me to get
a copy of the Constitution, and while I
don’t carry it with me as he does, I
have it in my briefcase. It was his ex-
ample that inspired me to do that.

Like Senator LIEBERMAN, I have, nev-
ertheless, many concerns about the
pending amendment. In drafting our
bill, we made very clear the authority
that the new national intelligence di-
rector would have. We did not want to
simply create another layer of bureauc-
racy. What we wanted to do is to em-
power the NID with significant budget
personnel, standard-setting authority,
so that this individual could make a
difference.

I remember in the testimony before
our committee the consensus among
the witnesses was that in order for the
NID to be effective, strong authority
was absolutely critical. Indeed, the as-
sistant DCI for community manage-
ment said it very forthrightly. He tes-
tified as follows:

We must be flexible in shifting people and
money to respond to emerging priorities. To-
day’s intelligence budget system does not
meet this criteria.

Senator BYRD’s amendment imposes
significant restrictions on the ability
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of NID to transfer personnel and to
transfer funds. That concerns me
greatly.

Under the Collins-Lieberman bill,
with OMB approval, the NID may
transfer or reprogram funds appro-
priated for a program within the na-
tional intelligence budget to another
program. The NID is required to con-
sult with the heads of the affected
agencies prior to implementing such a
reprogramming or transfer, but our bill
does not require their approval. We
make very clear that the reprogram-
ming and transferring approvals and
restrictions as far as congressional au-
thority are included in our bill, as well.

If we require the concurrence of the
agency heads before personnel or
money can be moved around, we essen-
tially have made no improvement in
the current system. That is not
progress. In fact, it is exactly the prob-
lem the 9/11 Commission identified over
and over again as a major flaw in the
current system.

The NID needs to be able to marshal
the people, the funds, and the resources
necessary to counter the threats we
face. That is the bottom line.

The current authorities for the DCI
are insufficient because they permit
agencies to prevent the DCI from
transferring funds or people simply by
objective. That is what we need to
change.

I am also concerned about making
additional positions created by this bill
subject to Senate confirmation. The
privacy and civil rights officers at the
Department of Homeland Security are
not Senate-confirmed positions. I see
no reason for treating the privacy and
civil rights officers that would be cre-
ated by this bill any differently.

There is another point that I make
about the restrictions in the Senator’s
amendments on reprogramming and
transfer authority. That is, if we are
going to impose these kinds of restric-
tions, we are not improving the system
in any significant way, and we are al-
lowing the long delays that plague the
current system to continue.

Acting CIA Director John
McLaughlin told me it can take as long
as 5 months for him to reprogram
funds. In the threat environment we
face today, we cannot afford a 5-month
delay in transferring urgently needed
funds to counter the threat we face.

The amendment of the Senator from
West Virginia would represent a sig-
nificant weakening of the authority in
this bill, and I urge my colleagues to

oppose it.

The PRESIDING OFFICER (Mrs.
DOLE). The Senator from West Vir-
ginia.

Mr. BYRD. Walt Whitman said:

A man is a great thing upon the Earth, and
through eternity—but every jot of greatness
of man is unfolded out of woman.

So let me pay tribute to our Pre-
siding Officer at this moment.

Madam President, I have the utmost
respect for the two managers of this
bill. I have the utmost respect for their
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dedication and for the knowledge
which they bring to bear upon this sub-
ject. I am not a member of the com-
mittee that has jurisdiction over the
legislation before the Senate. So I sa-
lute them and tip my hat to them and
bow to them.

So what I say is certainly in no fash-
ion, in no way or form any criticism of
them. They are doing the best they can
do.

But the Constitution of the United
States still lives. It still governs. Let’s
read this paragraph from section 9 of
the U.S. Constitution:

No money shall be drawn from the Treas-
ury, but in Consequence of Appropriations
made by Law; and a regular Statement and
Account of the Receipts and Expenditures of
all public Money shall be published from
time to time.

Let these words sink in:

. . and a regular Statement and Account of
the Receipts and Expenditures of all public
Money shall be published from time to time.

We have to keep that provision in
mind.

The amendment I have offered today
simply ensures that the national intel-
ligence director spends money in ac-
cordance with the annual appropria-
tions bills. It provides the flexibility
that the director may require but lim-
its that flexibility to the laws passed
by Congress and to the knowledge that
there is this provision:

. . a regular Statement and Account of the
Receipts and Expenditures of all public
money—

““All public money.”

. . all public money shall be published from
time to time.

We cannot allow this national intel-
ligence director to spend the people’s
tax dollars without restraint, without
some limitation, without some re-
straint. A $40 billion blank check? We
cannot allow the national intelligence
director to spend money without re-
gard to Congress. There must be some
limitations on his spending authority.

Without this amendment, the intel-
ligence director, and not the Congress,
will determine how certain appro-
priated moneys are spent. We must not
remove all limitations on this new in-
telligence director. If we yield the
power of the purse to this new intel-
ligence director, then we have only
limited means to rein him in if there
are abuses of power.

My amendment limits the transfer of
appropriations to $100 million and even
allows the Department heads to waive
that limitation as long as it is con-
sistent with appropriations law. That,
it seems to me, should be more than
enough flexibility. We must retain
some limitation. The intelligence di-
rector must not be allowed to write his
own appropriations bill. That would
elevate him above the Congress. That
will elevate him, an intelligence direc-
tor, above the people’s elected rep-
resentatives in Congress.

We talk about the trumpet that gives
an uncertain sound. Yes. How can we
be certain as to what we are doing
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when we are rushed and pressured into
passing legislation as major as this leg-
islation in such a limited time, which
is hours? We are being pressured to
pass this legislation before we adjourn
sine die. This is massive legislation. It
is far-reaching legislation. The Con-
gress should not have to operate under
a hammer, as we are being driven here.

Henry Kissinger came before the Ap-
propriations Committee when Senator
STEVENS held those hearings. I com-
pliment my chairman, Mr. STEVENS, on
having those hearings. Henry Kis-
singer, a man with vast experience,
vast knowledge, advised us not to pass
this gargantuan measure in such a
hurry and under such pressure and dur-
ing a Presidential campaign.

I say to my colleagues, we ought not
bend to the lash of the whip on the part
of the leadership, on the part of the ad-
ministration, on the part of anyone
else. We should take more time. We do
not know what we are doing here. I am
seeking to protect the people’s rep-
resentatives and the Congress from
making what could be a major mis-
take.

We were rushed into passing legisla-
tion creating a Department of Home-
land Security, were we not? I tried to
get more time. I tried to get the leader-
ship on both sides to listen. They
would not listen. Now we find that
there are major problems with that De-
partment.

On that fateful occasion on October
11, when the Senate voted to shift the
constitutional power to declare war
from the Congress—not just one body
of Congress, but both bodies of Con-
gress—to one man, oh, what a terrible
mistake that was, what a terrible
error. We were told: Let’s get it behind
us. Let’s get it behind us. Let’s get it
behind us. The idea was to get that leg-
islation passed before that election. So
the Senate passed that legislation in a
hurry, on October 11 of that year.

Oh, we will always rue that day that
the Senate bent to the urgings of the
leadership, which said: Let’s get it be-
hind us. We have not gotten it behind
us. We did not get it behind us. I said
at the time we would not get it behind
us. I said at the time that the Presi-
dent, Mr. Bush, would not let us get it
behind us. That was what he wanted.
He wanted the Senate to bend in that
critical hour before an election so that
the Senators who voted on that meas-
ure would be somehow conscious that
there was an election down the road,
and particularly those who were run-
ning would be under the whiplash of an
election.

Oh, what a terrible mistake. I felt so
ashamed. For the first time in my 46
years in this Senate, I felt ashamed
that the Senate was knuckling under
to the executive branch and making a
mistake which is rued to this day and
will be rued to the end of time. That
blotch upon the escutcheon of this
great body, the first time in my 46
years that I was ashamed, this Senate
stood mute. It stood bowed. It was in-
timidated.
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And we can make another mistake if
we go and rush in too big a hurry. We
are doing a big thing here. I do not set
myself up as anyone who has the vast
knowledge that Mr. LIEBERMAN has or
that Ms. COLLINS has over this subject
matter. I am not on that committee.
But I do know when we are being pres-
sured to act in too big a hurry. This is
a big bill. Why can’t we wait until after
the first of the year? Why can’t we
wait until a new Congress, perhaps
with a new President—who knows?—a
new Chief Executive? Why can’t we
wait and do the job right? This is a job
that we ought to do right and not do it
under the gun.

I do not know what is in this bill. I
am not on the committee. I do not
know what is in this bill. I do not
claim to know what is in the bill. But
I tell you, we must not remove all limi-
tations on this new intelligence direc-
tor. Why, this man is going to be God
when it comes to appropriations and
legislation and matters affecting the
people.

This is the perfect example of how we
are rushing through this intelligence
bill without fully understanding what
we are doing. I do not understand what
we are doing, and I need to understand
what we are doing. To properly rep-
resent the people from West Virginia, I
need to understand what we are doing.

Now, fortunately, I have a good col-
league on the Intelligence Committee,
Senator ROCKEFELLER. But I tell you,
we are dealing with matters that go to
the heart—the heart—of a free govern-
ment.

Englishmen spilled their blood for
centuries to wield the power of the
purse away from monarchs in England.
They shed their blood, yes, going all
the way back to the Magna Carta, the
great charter, in 1215. It was signed on
the banks of the Thames River.

I think we ought to go a little slower.
This is a perfect example of how we are
rushing through this intelligence bill. I
say it with all due respect to Senator
LIEBERMAN and Senator COLLINS. I ad-
mire them, but I admire the Constitu-
tion also. I think we ought to stop,
look, and listen, and slow down a little
bit here.

Without this amendment, the Con-
gress will cede its power of the purse
just as it ceded the authority to de-
clare war 2 years ago. We owe it to the
9/11 families to get this right. I say to
my staff all the time: If you don’t do
the job right, how are you going to find
time to do it over? That applies in this
instance, too. I say that with all due
respect.

There is nothing to keep my col-
league—my cherished friend, for whom
I have great admiration—from coming
back next year, from sitting in the
driver’s seat and doing this thing and
doing it perhaps better than he has
done it in the first instance. I have no
doubt that he would go at it with a
will.

In the long run, the victims of 9/11
will not forgive us if we give away the
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power of the purse. And don’t forget, it
is not just that first sentence. There is
more to it than the first sentence:

No money shall be drawn from the Treas-
ury, but in Consequence of Appropriations
made by Law; and a regular Statement and
Account of the Receipts and Expenditures of
all—

Not just some, all—
public Money shall be published from time to
time.

Better ponder that bit of verbiage be-
fore we get in too big a hurry here.

We will have some opportunities to
talk further about this amendment. In
sitting down, let me again pay homage
to my friend, a public servant whom I
long have admired, and this fine lady. I
tell you, she is a stalwart. But God
save the Constitution. God save it.
Let’s don’t be in too big a hurry. Take
a little more time and do it right.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Madam President,
let me first thank the Senator from
West Virginia for his kind words. The
truth is, these are critically important
matters we are debating. I feel a sense
of responsibility and honor in having
the opportunity to speak to them. But
I must say, to be involved in a debate
such as this with the Senator from
West Virginia is in itself an honor.

We disagree on this particular
amendment, but I so respect the core of
his values that motivate him and guide
him every day. I know he only wishes
the best for our country and for our
Congress. I don’t say it lightly. I hope
he understands these are not reflexive
words and praise. It is an honor to be
involved in this kind of debate with the
Senator from West Virginia, who is a
very vital Member of the Senate today
but a part of Senate and American his-
tory. I thank him very much for caring
enough about what we are doing to
come here this morning and offer this
amendment.

Of course, he is the man who carries
the Constitution right by his heart and
reminds us of what it requires of us. It
is a founding document. It is in many
ways a sacred document to all of us
Americans. I assure him, with regard
to the sections of the Constitution he
read about the appropriate allocation
of responsibility of the Congress and
the executive branch regarding fiscal
decisions, there is nothing in this bill
Senator COLLINS and I bring to the
Senate that would alter that balance in
any way. I will speak to that in a bit.

There is an alteration of authority
and power in this proposal Senator
CoLLINS and I have made, but it is not
altering the existing, constitutionally
based power relationship between Con-
gress and the executive. It does alter
the allocation of authority and money
and, therefore, power between various
agencies of the executive branch. But
there is no change in the congres-
sional-executive relationship.

Yes, there are some necessary
changes in the relationship between
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the Department of Defense, CIA, FBI,
and a new national intelligence direc-
tor who gains power here. So some may
have to give up a little bit, but that is
in the national interest. That is the
first point I want to assure the Senator
on.

Senator COLLINS and I are not only
devoted to the Constitution, we are de-
voted to the critical role the Constitu-
tion gives Congress in these matters. I
want to assure the Senator, again, that
we have done nothing to alter the au-
thority of Congress.

I will read from page 28 of our bill,
section (4). This is the section that
goes to the transfer authority of the
national intelligence director. On line
23, it reads:

Any transfer of funds under this subsection
shall be carried out in accordance with exist-
ing procedures applicable to reprogramming
notifications for the appropriate congres-
sional committees.

Then it goes on:

The National Intelligence Director shall
promptly submit to the appropriate commit-
tees of Congress a report on any transfer of
personnel made pursuant to this subsection.

Of course, there is a section in here
that ‘‘requires any transfer of funds or
personnel not exceed applicable ceil-
ings established in law for such trans-
fers.” So any succeeding Congress re-
serves the right to establish such lim-
its in law, and they will not be altered
by the Collins-Lieberman proposal.

The second thing to say is the au-
thority we give the national intel-
ligence director—that we believe so
strongly that director needs—is not
without control. No one is going to
confuse this director with a god, even a
god of intelligence. He will be a direc-
tor of intelligence but he will be lim-
ited.

For instance, transfers of personnel
and budget will be subject to the ap-
proval of the Office of Management and
Budget.

So ultimately what does that mean?
It means the Commander in Chief has
to approve. If there is a fear that this
national intelligence director may do
some things that, let’s say, the Sec-
retary of Defense doesn’t like, the Sec-
retary of Defense can go right to the
President and say I don’t like this and
please get the OMB director not to ap-
prove these transfers. The final respon-
sibility for the decision goes to where
it should be ultimately in our system,
which is to the President.

We also require consultation with de-
partment heads before transfers of
budget or money or personnel are
made. We require that the transfers
only be made for what we call a higher
priority intelligence activity. We don’t
expect this to be done wantonly. We
are not allowing it to be done wan-
tonly, to override the appropriations of
Congress. We are saying we want that
director, though, to have the ability, if
there is a crisis, to move money like a
general moving troops to the point
where the Army is being attacked. As I
said earlier, the transfers have to occur
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within applicable ceilings established
by law.

So I say this, finally, to my dear
friend and respected colleague from
West Virginia. There is an urgency
here, which is the urgency of the ter-
rorist threat that we face. The 9/11
Commission has been clear about this.
They believe we are in a situation
where still, today, no one is in charge
of our intelligence community. We had
testimony before our committee in
terms of Osama bin Laden, that evil
person who concocted and directed, or
conceived and directed the attack
against America on 9/11/01, killing al-
most 3,000 innocent civilians. Obvi-
ously, he is the No. 1 target for us
today. In the hunt for Osama bin
Laden, there is no one in charge. We
have two or three agencies of our Gov-
ernment going at this, but there is no
one in charge. The national intel-
ligence director will put somebody in
charge. That is the urgency, that we
remain at war and we are not organized
as well as we should be. The urgency is
the urgency that a general in combat
would feel is clear if the enemy is tak-
ing advantage of a particular vulner-
ability in his forces. He would move
quickly to shore up that vulnerability.
That is what we are doing as well.

In closing, families of the victims of
September 11 have formed a group to
advocate, in some ways, in the memory
of their husbands, wives, fathers, moth-
ers, and children who were lost on Sep-
tember 11, to make sure we do what
they think we ought to do to protect
other families from suffering. They
sent a letter to Members of Congress a
week or two ago in which they said:

Sufficient information necessary to make
a decision as to a new, improved structure
for the Nation’s intelligence community is
currently available to all Members of Con-
gress. Opinions may differ as to how im-
provements are best accomplished, but those
differences can be addressed within the
framework of the legislation being proposed.
There is no excuse for deferring decision-
making, given the wealth of information
available.

Again, that is from families of the
victims of September 11. I promised
that would be the last word, but this
will be the last word. I say to the Sen-
ator from West Virginia that the very
introduction of this amendment and
the discussion it engenders today be-
tween yourself, Senator COLLINS, and
me, and hopefully other Members lis-
tening and involved is part of the proc-
ess, similar to what we went through in
our Committee. I think a lot of Mem-
bers came to the Committee hearings
and deliberations, and we went on for
two days of markup. We had almost 50
amendments. We conducted a very
open discussion. We listened and, in
some cases, we altered language in the
mark we laid down because we thought
Members made good points. In other
cases, we said it hurts the purpose of
what is required. In the end, because
everybody felt we worked together and
learned a lot, we were very pleased to
say the bill was reported out unani-
mously. I must say that one of the
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members, when the roll was called,
gave an answer that I had never heard
before. Instead of saying yea or nay, he
said ‘‘barely yea.” We got him just
over the threshold.

My hope is that as a result of the dis-
cussion on this amendment, we get to a
point at the end of the day, or next
week, that we can have a similarly
strong vote that will reflect a con-
fidence that we have all together
learned, that we have protected our
values, constitutionally speaking, and
our security, and done the best we
could and will adopt this with a real
sense of confidence.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized.

Ms. COLLINS. Madam President, as
we have indicated, the legislation be-
fore the Senate is the product of a con-
certed effort by the Governmental Af-
fairs Committee to reflect the testi-
mony of more than two dozen wit-
nesses at eight hearings. It reflects the
recommendations of other committees
who gave us input into the legislation,
and it builds upon the work of the 9/11
Commission. But it is important to
know that the 9/11 Commission did not
start from scratch, either. Its work
takes into account nearly a half cen-
tury of studies on intelligence reform,
dating back to the Eisenhower admin-
istration. Indeed, the calls for reform
go back 50 years. For nearly 2 years,
the 9/11 Commission conducted an in-
vestigation of unprecedented depth.
They interviewed more than 1,200 wit-
nesses in 10 countries, yet we hear
again those who counsel: Not yet; we
are going too fast; we should wait; we
need more information; under the cur-
rent threat of terrorism, the time isn’t
right; the highly charged political at-
mosphere of a Presidential campaign
creates an environment that is not
right for such an important decision.

I ask, what more information do we
need? If you look at the list of wit-
nesses who testified before the 9/11
Commission, before the Governmental
Affairs Committee, before the Armed
Services and Intelligence Appropria-
tions Committee, I would say, what
point of view has not been heard? What
area of expertise was not explored?
What more compelling evidence do we
need? I ask, if the time isn’t right to
act now, when will the right time ever
come? When will there be no threats?
When will we be at peace?

The war against terrorism is likely
to have to continue for many years. I
believe we will have failed the Amer-
ican people if we do not act on an issue
that is so important to the security of
our country.

I think the chairman of the 9/11 Com-
mission, Thomas Kean, said it best
when he spoke at our very first com-
mittee hearing on July 30 of the urgent
need to move forward with these re-
forms. This is what he said:

These people are planning to attack us
again, and trying to attack us sooner rather
than later. Every delay that we have in
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changing structures to make that less likely
is a delay that the American people can’t
tolerate.

I think he said it well. The stakes are
too high. The matter before us is too
compelling. Even as we debate this leg-
islation, we know that terrorists are
planning to attack our country. We
know that we are at an increased risk
of terrorist attack. We see it all around
this Capitol at the intersections and
with the increased security. How can
we not act? What more do we need to
know?

If we do not act, I think we will have
failed to respond to an urgent threat,
and we will have failed in our responsi-
bility to do everything we can to make
our citizens safer.

Now is not the time to delay. Now is
the time to move forward, and to move
forward with a bill that makes a dif-
ference, not a bill that tinkers around
the edges or makes a few cosmetic
changes but, rather, with a bill that
makes fundamental reforms to respond
to deficiencies, inadequacies, and flaws
that have been identified time and
time again over 50 years.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Madam President, I have
no intention of belaboring this today. I
understand we are going to vote next
week, on Monday at 3. I hope we will
have an opportunity to debate this fur-
ther on Monday.

The distinguished Senator, Ms. COL-
LINS, has said: What more do we need?
What other witnesses do we need to
hear? Let me name some witnesses who
are represented by the distinguished
Henry Kissinger when he appeared be-
fore the Appropriations Committee.
What an impressive bipartisan array of
national security experts pleading with
Congress not to rush these reforms.
The list is a list of stars from both
sides of the aisle, as it were: David
Boren, Bill Bradley, Frank Carlucci,
William Cohen, Robert Gates, John
Hamre, Gary Hart, Sam Nunn, Warren
Rudman, George Shultz, as I have al-
ready mentioned, Henry Kissinger.

These men from both sides, both po-
litical parties, men who have held pre-
eminent positions in this Government,
Republicans and Democrats, appeared
before the Appropriations Committee
and said: Wait, don’t act in too great a
hurry. They have decades of knowledge
and experience, and yet we stand ready
to dismiss their concerns out of hand.

Let us not be rushed into this. I am
not opposed to a national intelligence
director. I am not opposed to that.
Elections are a perfect time for a de-
bate but a terrible time for decision-
making. When it comes to intelligence
reform, Americans should not settle for
adjustments that are driven by the cal-
endar instead of by common sense.
They deserve a thoughtful, comprehen-
sive approach to these critical issues.

I am not saying the distinguished
members of that committee were not
thoughtful. They were. But if, as seems
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likely, Congress considers it is essen-
tial to act now on certain structural
reforms, we believe it has an obliga-
tion—I do—to return to this issue early
next year in the 109th Congress to ad-
dress these issues more comprehen-
sively. It would seem to me that—let
me say again—such a list, a list of
stars, as former members of the Gov-
ernment are concerned: David Boren,
Bill Bradley, Frank Carlucci, William
Cohen—so you see, we have former Sec-
retaries of Defense here—Roberts
Gates, John Hamre, Gary Hart, Henry
Kissinger, Sam Nunn, Warren Rudman,
and George Shultz. These luminaries
are asking for more time. These wit-
nesses testified before the Appropria-
tions Committee, and all of them said:
Go slow; go slow.

Let me tell you who these people are.

Dr. John Hamre is the CEO at the
Center for Strategic and International
Studies. The others have services and
titles that speak for themselves. I will
not go into these. But I am simply say-
ing we need to talk some more about
this next week. I hope we will ponder
carefully. I am not opposed to a na-
tional intelligence director, but I sim-
ply say we should have more time.

We saw, Madam President, the
unwisdom of being in a hurry when it
came to the invasion of Iraq. Our Gov-
ernment invaded. It won a short war,
but it had not given proper thought to
what would come after, had not given
proper thought, it had not planned
properly and carefully for a postwar
Iraq. And now look at what is hap-
pening. Look at the terrible cost, the
terrible price this Government is pay-
ing—paying with the blood of the sons
and daughters of our country. Think of
it.

Let’s don’t be in such a big hurry.
Let’s take more time.

Madam President, I shall have more
to say at a later time. I thank the
Chair, and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Madam President, I
thank the Senator from West Virginia.

I note the distinguished chairman of
the Senate Armed Services Committee
is now on the floor, and I would like
him to proceed whenever he wishes.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Madam President, I
thank the managers of the bill. Before
I commence, I wonder if I might com-
ment on the presentation of the distin-
guished Senator from West Virginia,
which I was privileged, as many others
were, to listen to very carefully. It was
prepared in his usual very thorough
style, magnificently delivered. I am
going to take a close look at it. I thank
the Senator for his contribution to this
effort.

Mr. BYRD. Madam President, will
the distinguished Senator yield?

Mr. WARNER. Yes.

Mr. BYRD. Plato thanked the gods
for having been born a man. He
thanked the gods for having been born
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a Greek. He thanked the gods for hav-
ing let him live in the same age as
Sophocles. And so I thank the benign
hand of destiny for allowing me to live
at a time and to serve at a time when
the great Appropriations Committee of
the Senate was chaired by the very dis-
tinguished Senator from the great
State that is the mother of Presidents,
the State of Virginia, a state from
which comes the first President of this
country, the first Commander in Chief
of the Nation, George Washington.

I have always admired Senator WAR-
NER. He is a gentleman, first of all, and
that goes a long way in this body. I
thank him for his comments. I thank
him for his cosponsorship of this
amendment, and I look forward to
what he has to say.

Right now, I should go to the Hart
Building, where a woman who has been
my wife for 67 years, 4 months, and 2
days, is waiting to see me. We are
going to have lunch together, thank
the Good Lord. So if all Senators will
allow me to leave the Chamber now, I
shall go.

Mr. WARNER. Madam President, not
until I make the following observation:
First, I thank the Senator for his com-
ments. They are undeserved but I ap-
preciate them. I remember how many
times on this floor the Senator has re-
counted the importance of his wife’s
role in his career, but the one I always
remember—I have only been here a
mere 26 years as compared to my sen-
ior colleague—was during my first cou-
ple of years, and we were going well
into the night. The Senator paused to
say how he used to go to night law
school, and although he was a Member
of Congress and burdened with the du-
ties, she would come with a little lunch
bag with a carton of milk and a sand-
wich to tide him over until he left the
Chamber, whether it was the House or
the Senate, and go to night law school
to get his degree. I always remembered
that.

Give her my warmest regards.

Mr. BYRD. If the Senator will yield,
I thank him for his magnificent enco-
mium to my better half, a woman who
has guided me and who has served her
country and her State so well. I thank
the Senator for what he has just said.

AMENDMENT NO. 3877

Mr. WARNER. Madam President, I
thank the distinguished managers of
this bill. I rise now for the purpose of
sending an amendment to the desk and
ask for its immediate consideration. I
note that Senator STEVENS and Sen-
ator INOUYE are cosponsors of the
amendment.

The PRESIDING OFFICER. Without
objection, the pending amendment is
laid aside.

The clerk will report.

The legislative clerk read as follows:

The Senator from Virginia [Mr. WARNER],
for himself, Mr. STEVENS and Mr. INOUYE,
proposes an amendment numbered 3877.

Mr. WARNER. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To modify the requirements for

the concurrence of the National Intel-

ligence Director in certain appointments)

On page 40, strike line 18 and all that fol-
lows through page 41, line 4, and insert the
following:

(b) CONCURRENCE OF NID IN CERTAIN AP-
POINTMENTS RECOMMENDED BY SECRETARY OF
DEFENSE.—(1) In the event of a vacancy in a
position referred to in paragraph (2), the Sec-
retary of Defense shall obtain the concur-
rence of the National Intelligence Director
before recommending to the President an in-
dividual for nomination to fill such vacancy.
If the Director does not concur in the rec-
ommendation, the Secretary may make the
recommendation to the President without
the concurrence of the Director, but shall in-
clude in the recommendation a statement
that the Director does not concur in the rec-
ommendation.

On page 41, line 12, strike ‘‘CONCURRENCE
OF”’ and insert ‘‘CONSULTATION WITH .

On page 41, beginning on line 15, strike
‘‘obtain the concurrence of’’ and insert ‘“‘con-
sult with”.

Mr. WARNER. Madam President, this
amendment is for the purpose of bring-
ing into realignment what I believe is
the proper balance of the authorities of
the new NID together with the respec-
tive Cabinet officers, each of whom has
some portion of intelligence respon-
sibilities remaining, as well as the Di-
rector of the FBI.

I will read the amendment briefly so
that colleagues can follow exactly
what I am trying to do. The amend-
ment says:

Concurrence of NID in certain appoint-
ments recommended by Secretary of De-
fense. (1) In the event of a vacancy and a po-
sition referred to in paragraph (2), the Sec-
retary of Defense shall obtain the concur-
rence of the National Intelligence Director
before recommending to the President an in-
dividual for nomination to fill such vacancy.
If the Director does not concur in the rec-
ommendation, the Secretary may make the
recommendation to the President without
the concurrence of the Director, but shall in-
clude in the recommendation a statement
that the Director does not concur in the rec-
ommendation.

It is just to bring into balance the
fact that according to my research,
each of the other departments and
agencies that have an intelligence role
get to recommend, with the concur-
rence of the Cabinet officer or the head
of the FBI. This is the one instance
with regard to these combat agencies
where it should be brought in align-
ment with the other methodology and
procedures adopted for these important
personnel selections.

I draw the attention of the managers
to section 117(b) of the bill before us. It
gives the national intelligence director
responsibility and authority to rec-
ommend appointments for several
agencies that hopefully will continue
to be retained within the Department
of Defense: The National Security
Agency, the National Reconnaissance
Office, the National Geospatial-Intel-
ligence Agency.

I say hopefully because we have thus
far withstood the very significant
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amendment by the distinguished col-
league from Pennsylvania, coauthored
by the distinguished colleague from
Kansas, Mr. ROBERTS, and others. The
Senate addressed that and by an over-
whelming majority literally rejected
the taking of these three combat agen-
cies and putting them under the direct
jurisdiction of the NID.

Now, that is a concept that was hard
fought, decided, and as a consequence,
hopefully it will remain as it is in the
managers’ bill.

The purpose of the amendment was
to dislodge the managers’ section with
regard to that. That was rejected by
the Senate very resoundingly. I be-
lieve, therefore, it is appropriate at
this time to bring into alignment with
the other departments and agencies the
authority for the Secretary of Defense
over these three entities which remain
in his department to make the rec-
ommendation to the President with the
concurrence of the NID, and in those
instances where there is nonconcur-
rence the President then would have
the benefit of that diversity of view-
points. That is the purpose of this
amendment.

We must remind ourselves that these
are combat support agencies in the De-
partment of Defense. Under the bill, as
of this moment, the agencies remain
under the authority of the Secretary of
Defense.

Then the interesting aspect of this,
which is important to my amendment
is that in the case of the NSA, this is
normally a military promotion from
two stars to three stars to take on this
important position of the Director of
NSA, and that Director of NSA also
serves in the position of Deputy Com-
mander U.S. Strategic Command for
Information, Operations, Planning and
Integration, a very critical warfighting
post. Consequently, these are matters
that the Secretary of Defense, who is
accountable to the President and who
has direct line authority from the
President to the SECDEF to the com-
bat commanders, that are important to
maintain.

In the case of the NRO, this is a civil-
ian appointment, to direct the activi-
ties of the National Reconnaissance Of-
fice but is an appointment as the Under
Secretary of the Air Force. He is dual
hatted, again, an individual who serves
not only in the important post of the
intelligence NRO but as an Under Sec-
retary of the Air Force in the Depart-
ment of Defense. It is imperative that
the Secretary of Defense have the au-
thority to make the recommendation
together with the concurrence of the
NID.

In the case of the NGA, this can be a
military appointment similar to the
NSA. One primary function of the NGA
is to meet the mapping needs of our
military forces. I repeat, the military
forces are highly dependent upon this
agency for the tactical maps that are
needed wherever they are in the world
today facing the challenges and the
threats to our country.
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These three appointments, I say most
respectfully to the managers, I feel
ever so strongly should be initiated by
the Secretary of Defense with a rec-
ommendation, and then the statute, if
my amendment is adopted, will give
the concurrence of the NID as an essen-
tial part of the process.

Current law provides for the Sec-
retary of Defense to recommend ap-
pointment of these individuals with the
concurrence of the DCI. We have clear
evidence for many years this system
has worked and worked well. There are
examples where the DCI nonconcurred
and the Secretary revised the nomina-
tion in a manner consistent with gain-
ing the concurrence of the Director of
the CIA.

The President has said he does not
want anything we do in the area of in-
telligence reform to blur the lines of
authority, responsibility, and account-
ability between him and the heads of
the departments. I feel my amendment
will meet that criterion as set forth by
the President. I strongly urge my col-
leagues to examine the current provi-
sion, examine the practice with respect
to other departments and agencies in
the Government, and hopefully I will
gain the support of the managers as
well as of my colleagues and that this
amendment will be adopted.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Madam President, for
the national intelligence director to be
truly accountable for the intelligence
community, the director must have the
authority to have a real say in the se-
lection of the heads of the principal
agencies of the intelligence commu-
nity. The 9/11 Commission said that the
ability to hire the senior managers is
one of the key authorities, critical to
the success of the national intelligence
director. It is critical to the success of
any leader, but particularly it is im-
portant for the head of the intelligence
community. The 9/11 Commission cited
the DCI’s current lack of this power as
one of the key flaws in the DCI’s au-
thorities.

Under the Collins-Lieberman bill, the
NID will recommend to the President
nominees to be the directors of the Na-
tional Security Agency, the National
Reconnaissance Office, and the Na-
tional Geospatial-Intelligence Agen-
cy—the agencies known better as NSA,
NGA, and NRO. The NID is required to
obtain the concurrence of the Sec-
retary of Defense before recommending
the nominees to the President, and if
the Secretary of Defense does not agree
with the recommendations of the NID,
the director must make that fact
known to the President.

The distinguished chairman of the
Armed Services Committee and the
managers of this bill each agree that
these three critical agencies should re-
main within the Department of Defense
because of the dual role these agencies
play. For that reason, we joined forces
to oppose the amendment offered by
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the Senator from Pennsylvania that
would have severed the link between
these agencies and the Secretary of De-
fense, the reporting link.

In our bill, I believe we have taken
the right approach. We have left these
three agencies within the Department
of Defense, but we have made it clear
that there is an important reporting
responsibility to the national intel-
ligence director and that the national
intelligence director will choose the in-
dividuals to lead these agencies with
the concurrence of the Secretary of De-
fense. It is actually the President’s
nomination, but the recommendations
would go from the NID with the con-
currence of the Secretary of Defense.

Why did we do that? We struck that
balance not only because it was rec-
ommended by the 9/11 Commission, and
strongly recommended, but because we
recognize that these three agencies do
not just serve the Department of De-
fense; they are national intelligence
assets. They provide vital intelligence
information throughout the intel-
ligence community. In fact, when Sen-
ator LIEBERMAN and I met with the
head of the NSA, he told us he was on
the phone far more often with the Di-
rector of the CIA than he is with the
Secretary of Defense.

These agencies provide critical infor-
mation to the CIA, to the Secretary of
State, to the Secretary of Energy, to
the Secretary of the Treasury—to all
those 15 agencies across our Govern-
ment that vitally need intelligence in-
formation. That is why we have the
heads of these agencies recommended
by the national intelligence director
with the concurrence of the Secretary
of Defense.

I point out that if we were to adopt
the amendment offered by the Senator
from Virginia, we are essentially mak-
ing no change in current law. Under
current law, the Secretary of Defense
recommends the appointment of these
individuals to the President, and it is
the Director of Central Intelligence
who concurs in the choice. So essen-
tially the Senator from Virginia is sim-
ply restating current law. Current law
is not adequate, and we know that that
higher authority is a key authority. If
we are going to hold the national intel-
ligence director accountable for the in-
telligence community, we have to give
him the authorities he needs to do his
job.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Madam President,
I thank my friend from Virginia, the
chairman of the Senate Armed Serv-
ices Committee whom I so respect and
for whom I have such a feeling of per-
sonal affection. I probably should not
say this for the record, Senator WAR-
NER, but my wife probably wouldn’t be
happy to hear that I was opposing you.
She has all too much regard for your
judgment and opinions. But nonethe-
less, I go forward.

Let me put this amendment in con-
text. In response to the 9/11 Commis-
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sion Report, Senator FRIST and Sen-
ator DASCHLE sent it to our Govern-
mental Affairs Committee to consider
and then recommend, on the basis of
that report, action to the Senate—
which we have done. Senator COLLINS
and I and the members of the com-
mittee essentially built a structure, a
national intelligence director, a leader
for our intelligence community where
there is none now—what I called a
quarterback for our intelligence
team—where there is no quarterback, a
general for our intelligence service.

There have been two amendments
put forward, in now this fifth day of de-
bate on the bill, that went at the archi-
tecture of the structure we have rec-
ommended. One was by Senator SPEC-
TER, which would have dramatically al-
tered, gone well beyond, what we had.
Senator WARNER knows, because he
was good enough to come and speak
against the amendment; it would have
had the new NID in line control of all
of these intelligence agencies, includ-
ing those that are housed and will con-
tinue to be housed in the Defense De-
partment. That was overwhelmingly
rejected by the Senate.

Yesterday, there was a different kind
of assault on the structure we are pro-
posing from our committee in the
amendment offered by the Senator
from South Carolina which I believe
and represent would have created in
name a national intelligence coordi-
nator but given that person no author-
ity, no power. It would have been the
status quo because it would have
looked as if we had done something,
but we would not have done anything.

That amendment was overwhelm-
ingly defeated.

I am grateful for both of those votes.

The amendment which the Senator
from Virginia proposes, as in some
sense the amendment the Senator from
West Virginia proposed earlier today,
does not knock off the structure we
have proposed but alters it in ways
that I fear—certainly cumulatively—
would weaken the structure and not
allow the national intelligence director
to play the role the 9/11 Commission
and our committee wants it to play. Is
it a big difference? No. But one element
of strengthening this position of na-
tional intelligence director is to make
the influence of the director over our
national intelligence agencies—the Na-
tional Security Agency, which deals
with signal intelligence and commu-
nications that are heard in the interest
of our national security, the National
Reconnaissance Organization, which
puts satellites up in the air, and the
National Geospatial Agency, which has
all of these remarkable capacities tech-
nologically to see ground imagery and
help our military and other intel-
ligence services to do what they have
to do to protect us.

Here is the point: Those are national
assets. Of course, they are used every



S10210

day by the military, by the Depart-
ment of Defense. The DOD is a very im-
portant customer, maybe the most ac-
tive customer, but not the only cus-
tomer of these assets—of signal intel-
ligence, image intelligence, and human
intelligence.

The CIA, as Senator COLLINS indi-
cated, depends on these satellites and
the other systems for important intel-
ligence. So does the State Department.
So does now the Department of Home-
land Security, even the FBI.

We are trying to say that these na-
tional assets ought to report to the na-
tional intelligence director, and part of
that is to give the director the oppor-
tunity to start the process for nomi-
nating the heads of these agencies.
That is a change. Now that is done. As
Senator COLLINS indicated, with the
Secretary of Defense, we want to make
a slight change. The Secretary of De-
fense has the right to concur or oppose.
In most cases this will be worked out
between the national intelligence di-
rector and the Secretary of Defense.
Lord knows, they and their deputies
are working out 100 decisions every day
right now. But if it is not worked out,
the dissent will go to the President,
and ultimately the President will de-
cide.

It is a only a difference. The Sec-
retary of Defense will begin the process
of who is going to head the national
agency or the NID. Ultimately, the
President will decide. Why is that dif-
ferent under our bill for these three
agencies as opposed to the head of a
counterterrorism division in the FBI,
or that information analysis, intel-
ligence, and for infrastructure protec-
tion division of Homeland Security?
Because these three are uniquely na-
tional assets. The NSA, NRO, and NGA
serve all of the community and they
ought to be under the director of the
community, and he or she ought to
have the first say in who fills that posi-
tion.

That is why this is an important part
of our structure, and why I respectfully
oppose the amendment, because it
would weaken the structure by pulling
out a couple of the boards.

Mr. WARNER. Madam President, will
the Senator yield?

Mr. LIEBERMAN. I certainly will.

Mr. WARNER. I want to pick up on
the last point. I find there is no effort
to change the authority of the Sec-
retary of State in the selection of his
people to do the work. But I feel
strongly that the work done by the De-
partment of State serves the whole
community. It isn’t exclusive to the
Secretary of State.

I bring to the Senator’s attention the
fact that the Department of State had
some thoughts at variance with the
Central Intelligence Agency as related
to the aspect of the critical issues re-
lating to the weapons of mass destruc-
tion. Does the Senator recall that?

Mr. LIEBERMAN. Through the
Chair, the Senator from Virginia is ab-
solutely right. I do recall it.
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Mr. WARNER. Therefore, they serve
the whole community. And perhaps if a
caveat on some of that had been
brought to the forefront in a more
strengthened fashion, who knows what
the outcome might have been.

I do not believe the Senator can tell
me that the person in the FBI who has
responsibility isn’t serving the entire
community. I think the Senator ought
to go back and reexamine that rep-
resentation. I do not find it strength-
ened by making an exception for the
Secretary of Defense as relates to these
three individuals.

For example, I draw on my experi-
ence as Secretary of the Navy. There
was quite a competition when vacan-
cies of the NRO and NSA came up. The
service Secretaries were invited to
make nominations to the Secretary of
Defense for the offices. In the capacity
of a service Secretary, you get to know
these individuals as they work their
way up through the ranks and are pro-
moted. You have a special knowledge
of their capabilities and their
strengths. You can advocate that to
the Secretary of Defense, who then in
turn makes the decision with regard to
who should be selected to head the
NRO based on the cumulative advice of
the several service Secretaries. Those
positions are often rotated between the
Air Force, the Army, and the Navy,
and they are extremely important as-
signments.

With all due respect to the NID, he
has so much to be done that he cannot
possibly have the knowledge about the
achievements of all of the various indi-
viduals to make a recommendation. He
can, of course, come in after study and
concur or not. But you are holding the
Secretary of Defense saying you have
all the responsibility with regard to
this agency. In many respects
personnelwise, you are reducing the
Secretary of Defense to a payroll clerk
when you do not allow him to make
the selections of the people he thinks
are best qualified. In the case of the
NRO, he serves as an under secretary of
the Air Force with duties related to
the NRO and duties related to the en-
tire space program in the Department
of the Air Force. The Secretary of De-
fense should make the appointment of
the people who serve his Department.

I cannot accept the Senator’s distinc-
tion about how you leave the State of
Department alone, the FBI alone, the
Energy Department alone, let those
Secretaries make their recommenda-
tion and decisions with regard to per-
sonnel, and then in almost a demean-
ing way say to the Secretary of De-
fense, Oh, no, when it comes to your
people, you have the right to concur or
not.

Mr. LIEBERMAN. Mr. President, if I
may briefly respond to the Senator
from Virginia, the case cited of the
INR, the intelligence division at the
State Department, is an interesting
one. They came to a different opinion
than some other constituent agencies
of the American intelligence commu-
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nity with regard to, for instance, pre-
war WMD in Iraq. But that was a mat-
ter of analysis primarily, not collec-
tion. They looked at the data. Inciden-
tally, some of the data they looked at
were data they got from these three
agencies. These are the three largest
collection agencies and they are unique
in that they serve the whole commu-
nity.

There is certainly no intention to di-
minish the Secretary of Defense. The
Secretary of Defense has a very power-
ful position and Senator COLLINS and I
want to have the Secretary remain
that powerful. We had very interesting
testimony before our committee by a
witness who said—he had been in the
Department of Defense and stepped out
to work with a think tank where he
watches all of this—over the years
when there were conflicts or disagree-
ments between the Secretary of De-
fense and the Director of Central Intel-
ligence, the Secretary of Defense al-
ways wins because the Secretary of De-
fense has so much muscle. And that is
the reality.

We are not trying to undercut the au-
thority of the Secretary of Defense,
and we are certainly not trying to alter
the chain of command, but we are try-
ing to give a little more authority to
the national intelligence director so
that director can really be in charge.
One small piece of that is saying, Mr.
Intelligence Director, you can, in con-
sultation with the Secretary of De-
fense, make the suggestion for who
ought to head these three agencies
which, unlike any other intelligence
agency within our Government, serve
the entire community.

The Secretary of Defense, as I said
before, is an important customer of
what these three agencies produce—
“‘user’” may be a better term than cus-
tomer.

It was of great interest when General
Hayden, head of the NSA, said he
spends more time on the phone with
the Director of the CIA than with the
Secretary of Defense. We want to re-
flect that in this small movement of
authority.

Mr. WARNER. Mr. President, it is ob-
vious the managers at the moment are
somewhat entrenched in their views. I
hope we will have an opportunity to
appeal to the broader and hopefully
more open minds of the collective Sen-
ate as a whole.

Could the managers advise those
Members who have deferred other
plans, with the importance of being
here today to advocate amendments,
what will be the procedure when this
will be laid aside? There will be a
record when we return Monday. I pre-
sume it would be scheduled in some
order, at the discretion of the man-
agers, together with the leaders of the
Senate, as to the vote.

Do I get 2 minutes, 3 minutes, 4 min-
utes at the time the amendment is
brought up? I would like to weigh in a
little bit now given that I have not
thus far persuaded my two distin-
guished colleagues, both members of
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the Armed Services Committee, who
are interfering, in my judgment, with
the direct chain of command between
the President and his combatant com-
manders and principal civilian ap-
pointees.

Ms. COLLINS. Mr. President, to re-
spond to the question raised by the
Senator from Virginia, it is the lead-
er’s intention to convene perhaps at 10
or 11 o’clock on Monday morning,
allow for some further debate, and then
stack votes beginning at 3 p.m. There
will be 2 minutes equally divided before
each vote, but knowing of the Sen-
ator’s desire to have further debate on
Monday, we are going to convene early
enough on Monday to allow that to
occur. We expect a great many stacked
votes to begin at approximately 3
o’clock Monday. Thus, we are not
going to have time for extensive debate
between those votes.

Mr. WARNER. I thank my distin-
guished colleague. I shall certainly be
here. As a matter of fact, I will preside
for a period of time. Maybe when I get
in the chair and have the gavel, I can
do something about this amendment.

In any event, I am appreciative of the
courtesies that have been extended to
Members of the Senate deliberating on
this bill. This is an important matter.

Hopefully, in the interim, I can per-
suade not only the Senate but the
White House to indicate its position on
this amendment.

I thank the Chair. I thank my distin-
guished colleagues. I will be available
for further amendments as the man-
agers decide to have them scheduled
during the course of the day.

This amendment will now be laid
aside?

The PRESIDING OFFICER. Yes.

Ms. COLLINS. I ask that the amend-
ment be laid aside. The Senator from
Vermont is next. I wonder if the Sen-
ator could withhold for a couple of mo-
ments to allow consultation among the
three of us before he sends up his
amendment.

Mr. LEAHY. Of course. The distin-
guished chairman and ranking Member
have always been very courteous. I
know, having managed a lot of bills,
how it is. It is a reasonable request.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
CHAMBLISS). The clerk will call the
roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3945

Mr. LEAHY. Mr. President, I ask it
be in order for me to send to the desk
an amendment on behalf of myself and
Mr. GRASSLEY.

The PRESIDING OFFICER. Without
objection, the pending amendment is
laid aside.

Mr. LEAHY. I understand there may
be a question regarding my amend-
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ment. While this is being worked on by
counsel, let me proceed to discuss it
and we can go back to the amendment
if there is no objection.

Mr. President, three years after thou-
sands of Americans were killed in the
worst terrorist attack on U.S. soil,
there have been some troubling doubts
about the effectiveness of a major in-
vestigative tool in our antiterrorism
arsenal.

On Monday, the Office of Inspector
General of the Department of Justice
released an unclassified version of its
audit of the FBI’s Foreign Language
Program and the Translation of
Counterterrorism and Counterintel-
ligence Foreign Language Material.
The results were unsettling. They de-
serve our immediate attention and ac-
tion.

The report shows that despite con-
cerns expressed for years by those in
Congress and by former FBI contrac-
tors, among others, and despite an in-
flux of tens of millions of dollars Con-
gress has appropriated in a bipartisan
effort to hire new linguists, the FBI
foreign language translation unit is
saddled with problems across the
board, including growing backlogs, sys-
temic difficulties, security problems,
too few qualified staff, and an astound-
ing lack of organization. It is almost as
though the Department of Justice does
not take this question of translation
seriously.

The question the Department of Jus-
tice must be asked is: What is the use
of taping thousands of hours of con-
versations of intelligence targets in
foreign languages if, after we have
taped it all, we cannot translate it
promptly, securely, accurately, and ef-
ficiently? The translation mess at the
Department of Justice is a chronic
problem that has obvious and severe
implications for our national security.
We all want America to be secure, Re-
publicans and Democrats alike. But the
administration has shirked its respon-
sibility to resolve these problems. It
has dodged its own accountability to
the public and to Congress for this
enormous failure. I believe the admin-
istration owes Congress and the Amer-
ican public an explanation as to why it
has repeatedly failed to take the nec-
essary steps to fix these serious intel-
ligence failings. We need to know, once
and for all—and sooner rather than
later—what steps will be taken to get
this job done.

Now, to expedite this process, I will
offer the Translator Reports Act of
2004. I am proud to be joined in this ef-
fort by Senator GRASSLEY, my friend
from Iowa. He has been ever-vigilant
on FBI oversight issues, whether it has
been a Democratic administration or a
Republican administration. Our act
clarifies and expands upon an impor-
tant reporting requirement currently
in law that has yet to be implemented
by the Department of Justice.

The Attorney General is required by
law—by law—to report to the Senate
and House Judiciary Committees about
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the number of translators employed by
the FBI; the legal and practical im-
pediments to using translators em-
ployed by other Federal, State, or local
agencies, on a full, part-time, or shared
basis; and the needs of the FBI for spe-
cific translation services in certain
languages and recommendations for
meeting those needs. We saw this as
such a high priority that we included
this requirement in law. The President
signed it into law.

You would think if anybody is going
to follow the law, it would be the At-
torney General. To date, he has not. He
has not made the report required by
this law. Now, maybe he needs another
deadline. We thought it was pretty
clear already. The President thought it
was pretty clear. Republicans and
Democrats thought it was pretty clear.
But this amendment provides an iron-
clad deadline.

I believe we have to prod the Depart-
ment of Justice to get this information
on a timely basis. It is somewhat like
pulling teeth. This amendment is the
extraction tool for the teeth of the for-
eign translation program. It fills the
gap in current law by legally requiring
the Attorney General to report ‘‘not
later than 30 days after the date of en-
actment’” and ‘‘annually thereafter.”

The bill also expands that reporting
requirement in several critical ways
and in direct response to the Office of
Inspector General’s Audit. This is in
keeping with the 9/11 Commission’s di-
rective that Congress exercise greater
oversight over the counterintelligence
and counterterrorism needs of the ex-
ecutive branch. In its report, the 9/11
Commission noted that, ‘“Even as the
FBI has increased its language services
cadre, the demand for translation serv-
ices has also greatly increased. Thus,
the FBI must not only continue to
bring on board more linguists, it must
also continue to take advantage of
technology and best practices to
prioritize its workflow, enhance its ca-
pabilities and ensure compliance with
its quality control program.”’

Well, I could not agree more.

The FBI in the past has drawn a dis-
tinction between contract linguists and
full-time employees when discussing
hiring issues. But for the purpose of
getting the job done, this is a distinc-
tion without a difference. We in Con-
gress want to know the status of hiring
overall because it is the entire picture
that we are concerned with. The
amendment makes clear that the De-
partment of Justice must report on lin-
guists employed by and contracted for
by the FBI.

Our amendment adds further report-
ing requirements that will be crucial to
understanding whether or not the FBI
is capable of fixing, and has fixed, the
problems outlined by the Inspector
General.

If enacted into law, the Attorney
General will have to provide Congress
with current information regarding: (1)
the status of any automated statistical
reporting system so that we can ensure
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the FBI is monitoring workflow prop-
erly; (2) the storage capabilities of the
digital collection system or systems
utilized so that important data is not
lost for technological reasons; (3) a de-
scription of the FBI’s establishment
and compliance with audio retention
policies that satisfy the investigative
and intelligence goals of the FBI; (4) a
description of the implementation of
quality control procedures and mecha-
nisms for monitoring compliance with
quality control procedures; and (5) the
current counterterrorism and counter-
intelligence audio backlog and rec-
ommendations for alleviating any such
backlog.

These reporting requirements are in
addition to what is currently required:
hiring numbers and recommendations
regarding the FBI’s future needs and
the viability of using translators from
other agencies and sources. This more
detailed information will give Congress
a better view and ultimately greater
insight into how the FBI is handling
this critical investigative tool. With
FISA wiretaps at an annual figure of
more than 1,700, the FBI has a lot of
catching up to do. And so does Con-
gress in its oversight of this trans-
lation program. With this amendment,
the information we will need to most
effectively employ this important in-
vestigative tool will be at our finger-
tips.

We know our intelligence services
have the ability to pick up conversa-
tions throughout the world. But you
have to translate what you pick up. On
September 10, according to press re-
ports, the Administration picked up a
very clear warning that we were going
to be hit on September 11. They did not
translate the warning until sometime
after September 11. This is like being
warned that a bomb is going off in 5
minutes, and responding that we will
translate and look at that warning in 5
months.

For my security and the security of
all of us, I want our law enforcement
and intelligence services to know im-
mediately. As a former prosecutor, I
know that if you are using a wiretap or
an intercept, it is valuable if you have
the information immediately, espe-
cially if they are talking about a ter-
rible act or a crime that is going to
take place very soon. It does you very
little good to finally look at it long
after the fact. The only reason we do
these intercepts, the only reason we do
these wiretaps, the only reason we do
this electronic information gathering
is so we will know where we are.

Mr. President, I understand my
amendment is at the desk and I request
it be reported.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Vermont [Mr. LEAHY],
for himself and Mr. GRASSLEY, proposes an
amendment numbered 3945.

Mr. LEAHY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To require Congressional oversight

of translators employed and contracted for

by the Federal Bureau of Investigation)

At the appropriate place insert the fol-
lowing:

SECTION 1. CONGRESSIONAL OVERSIGHT OF FBI
USE OF TRANSLATORS.

Not later than 30 days after the date of en-
actment of this Act, and annually thereafter,
the Attorney General of the United States
shall submit a report to the Committee on
the Judiciary of the Senate and the Com-
mittee on the Judiciary of the House of Rep-
resentatives, that contains, with respect to
each preceding 12-month period—

(1) the number of translators employed, or
contracted for, by the Federal Bureau of In-
vestigation or other components of the De-
partment of Justice;

(2) any legal or practical impediments to
using translators employed by the Federal,
State, or local agencies on a full-time, part-
time, or shared basis;

(3) the needs of the Federal Bureau of In-
vestigation for the specific translation serv-
ices in certain languages, and recommenda-
tions for meeting those needs;

(4) the status of any automated statistical
reporting system, including implementation
and future viability;

(5) the storage capabilities of the digital
collection system or systems utilized;

(6) a description of the establishment and
compliance with audio retention policies
that satisfy the investigative and intel-
ligence goals of the Federal Bureau of Inves-
tigation; and

(7) a description of the implementation of
quality control procedures and mechanisms
for monitoring compliance with quality con-
trol procedures.

Mr. LEAHY. Mr. President, I know
the distinguished chairman of the com-
mittee and the distinguished ranking
member of the committee want to look
at this amendment. Because I am sup-
pose to be at several places, I am not
shackled to my desk on the floor as
they are. I did want to get the amend-
ment offered. I thank them for their
courtesy in giving me time to do so. I
urge the Senate to support this impor-
tant oversight and reporting amend-
ment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I appre-
ciate the Senator from Vermont bring-
ing his amendment forward. We are
going to discuss it further with him.

Mr. President, I ask unanimous con-
sent that the amendment be laid aside
temporarily and that the Senator from
Rhode Island be recognized to offer an
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The pending
amendment is laid aside.

The Senator from Rhode Island.

AMENDMENT NO. 3908
(Purpose: To authorize the Secretary of

Homeland Security to award grants to pub-

lic transportation agencies to improve se-

curity, and for other purposes)

Mr. REED. Mr. President, I call up
amendment No. 3908.

The PRESIDING OFFICER. The
clerk will report the amendment.
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The assistant legislative clerk read
as follows:

The Senator from Rhode Island [Mr. REED],
for himself, Mr. SARBANES, Mr. SCHUMER,
Mrs. BOXER, and Mr. CORZINE, proposes an
amendment numbered 3908.

Mr. REED. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in the
RECORD of Thursday, September 30,
2004, under ‘“‘Text of Amendments.”’)

Mr. REED. Mr. President, I offer this
amendment along with Senators SAR-
BANES, SCHUMER, BOXER, and CORZINE.

This amendment is, in essence, the
text of S. 2453, which the Banking Com-
mittee reported out unanimously on
May 6 and placed on the calendar on
May 20.

Since that time, we have sought to
pass the bill along with the Commerce
Committee’s similar rail security bill
by unanimous consent, but an objec-
tion has, to date, blocked the Senate
from passing this bipartisan transit se-
curity legislation. Therefore, I rise
with my colleagues today to continue
this effort to improve the security and
safety of our transit systems in the
United States which on a daily basis
transport 14 million Americans.

Our amendment is straightforward
and meets the 9/11 Commission’s rec-
ommendation on page 391 for improved
transportation security, which states
in part:

The U.S. government should identify and
evaluate the transportation assets that need
to be protected, set risk-based priorities for
defending them, select the most practical
and cost-effective ways of doing so, and then
develop a plan, budget, and funding to imple-
ment the effort. The plan should assign roles
and missions to the relevant authorities (fed-
eral, state, regional, and local) and to pri-
vate stakeholders. In measuring effective-
ness, perfection is unattainable. But terror-
ists should perceive that potential targets
are defended. They may be deterred by a sig-
nificant chance of failure.

In essence, the 9/11 Commission has
called for three steps: first, clear re-
sponsibility; second, risk-based poli-
cies; and third, resources to meet these
threats. Our amendment corresponds
to these recommendations by the Com-
mission.

First, our amendment would require
the Department of Homeland Security
to clearly accept responsibility for
transit security by signing a memo-
randum of understanding with the Fed-
eral Transit Administration. Unfortu-
nately, this is something that the De-
partment of Homeland Security has
failed to do, even after numerous Sen-
ate inquiries and the passage of a Sen-
ate amendment requiring it to do so.

Second, our amendment embodies the
kind of risk-based priorities that the
Commission recommended by requiring
the Department of Homeland Security
to review the security assessments con-
ducted by the Federal Transit Adminis-
tration. DHS would then use these
risk-based assessments as the basis for
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allocating any funds. The Department
would also have to annually update
these assessments.

Third, our amendment would author-
ize real resources over 3 years that are
still a fraction of our investment in
aviation security for a wide variety of
known capital and operating security
needs, including surveillance tech-
nologies, tunnel protection, chemical,
biological, radiological, and explosive
detection systems, perimeter protec-
tion, training, and other security im-
provements approved by the Depart-
ment.

In sum, our amendment is not overly
prescriptive and relies on the wisdom
of the Nation’s intelligence systems
and the Department of Homeland Secu-
rity to identify the threats, develop
solid plans, and invest in those initia-
tives which will do the most to make
our transit systems more secure.

Fourteen million Americans each day
rely on transit systems. We only have
to recall the horrible and tragic inci-
dent in Spain a few months ago to un-
derstand that these individuals are the
potential targets for terrorist acts. It
is incumbent upon us to take these
steps today to protect the transit sys-
tems for the people of America as we
go forward.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Mr. President, I
commend my colleague, the very able
Senator from Rhode Island, Mr. REED,
for offering this amendment. I am
pleased to join with him as a cospon-
Sor.

Senator REED has played a leading
role in the Congress on the issue of
transit security. In fact, in the last
Congress he held a series of hearings on
transit issues, and a good deal of the
focus of those hearings was on the
transit security challenges we face.

This is a vitally important amend-
ment needed to better protect the
American people. I observe to my col-
leagues that throughout the world,
public transportation systems have
been a target of terrorist attacks. A
terrorist attack against a passenger
train in Madrid, attacks against tran-
sit systems in both Moscow and South
Korea demonstrate that transit and
rail systems are a target of terrorists
worldwide.

Despite the significant threat which
obviously exists to transit and rail sys-
tems, security funding has been grossly
inadequate. As a result, our Nation’s
transit and rail systems have been un-
able to implement necessary security
improvements, in many instances even
those that have been identified as nec-
essary by the Department of Homeland
Security.

To take one example, Washington
Metro’s greatest security need at the
moment is a backup operations control
center. This need was identified by the
Federal Transit Administration in its
initial security assessment, and then
identified again by the Department of
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Homeland Security in its subsequent
security assessment. Regrettably, this
critical need remains unaddressed be-
cause of a lack of funding.

Last March, I, along with Senators
MIKULSKI, WARNER, and ALLEN, wrote
to Secretary Ridge urging funding for
this and other critical needs such as
chemical detection and decontamina-
tion systems, but the money is not
there and the needs remain.

In May of this year, the Banking
Committee undertook to address these
issues on a national basis. My col-
league from Rhode Island played an in-
strumental role in considering this
issue in the committee. The com-
mittee, on a bipartisan basis, with a
unanimous vote, passed the Public
Transportation Terrorism Prevention
Act. Regrettably, we have not yet been
able to move that legislation forward
on the Senate floor. This amendment
tracks many of the provisions of that
legislation. It addresses the need for in-
creased transit security by providing
for grants along the lines of the bill
that was reported out of the com-
mittee.

I note in that regard that Banking
Committee Chairman SHELBY took a
keen interest in this issue and we ap-
preciate his recognition of the need to
increase transit security and his sup-
port for the legislation that was
brought from the committee.

I might note that the House Trans-
portation and Infrastructure Com-
mittee recently took action with re-
spect to transit security that is similar
to what is proposed in this amendment.

In the last Congress, Senator REED
and I requested the GAO to conduct a
study of the security needs of transit
systems. In its report the GAO found
that, in analyzing the needs of eight
transit systems, that they required $711
million for security purposes just for
those eight systems. There are 6,000
public transit agencies throughout our
Nation. The need is very great. The
challenge is very real.

We know that transit and rail sys-
tems are serious potential targets for
terrorist attacks. We obviously know
the vital role that these systems play
in our Nation’s economic and security
infrastructure. We must address the
vulnerabilities that have already been
identified in security assessments
which have already been conducted.

The funding to do this is just not
there. We need to harden tunnels, to
provide detection teams, to train front-
line employees, to update infrastruc-
ture so that a transit system can con-
tinue to function even if attacked. The
list of security needs goes on and on
and on.

I strongly commend to my colleagues
the amendment that my able colleague
from Rhode Island has put forward. I
am pleased to join with him as a co-
sponsor. I urge support of the amend-
ment. This is a very real need, with
very important implications for our
national security and for the func-
tioning of our economy. I urge my col-
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leagues to support the amendment. I
thank the Senator from Rhode Island
for his leadership.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, it is my
understanding, based on the tentative
schedule that we worked out last
night, that Senator LEVIN is to be rec-
ognized next to offer amendments, fol-
lowed by Senator ROBERTS, followed by
Senator STEVENS, followed by Senator
KYL. I see the Senator from North Da-
kota is here to make a comment. My
concern is how that fits in with the
amendment schedule worked out last
night.

Mr. CONRAD. I would be happy to
yield to Senators for their amend-
ments.

Ms. COLLINS. I appreciate that.

Mr. President, the pending amend-
ment raises several questions. It has
very worthy goals. We have previously
adopted a McCain-Lieberman amend-
ment dealing with some of the same
issues. We need to have a discussion
with the sponsors of the amendment,
Senators REED and SARBANES and oth-
ers, to see how their amendment inter-
acts with the legislation previously
adopted, the McCain-Lieberman
amendment.

I ask unanimous consent that the
pending amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Connecticut.

Mr. LIEBERMAN. Mr. President, if I
may speak on the amendment briefly, I
thank the Senators from Rhode Island
and Maryland for coming forward with
the amendment. It certainly speaks di-
rectly to a critical national homeland
security need. I want to take a little
time to look at it and see how it fits
into the overall picture with regard to
the bill. I know this was reported out
unanimously from the relevant com-
mittee. It has been held up perhaps
only by one Senator as a result of an
objection.

I don’t want to have the underlying
bill, which is so urgently needed, get
caught in that kind of situation. But I
would like to work with the sponsors of
the amendment and perhaps with who-
ever is objecting to see if we can’t find
a way to put these together. This
speaks to a real national need. It is
consistent with other amendments
that have been adopted on the under-
lying bill or were part of the bill ini-
tially and, of course, consistent with
vulnerabilities that the 9/11 Commis-
sion spoke to.

I thank the sponsors and I look for-
ward to working with them to see if we
can work it out.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.
JUSTIFYING THE WAR IN IRAQ

Mr. CONRAD. Mr. President, in
watching the Presidential debate last
night, again, I think President Bush
confused who attacked the TUnited
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States on September 11. President
Bush, last night, in justifying the war
with Iraq, said they attacked us. Sen-
ator KERRY was quick to point out that
Iraq did not attack us. It was al-Qaida,
led by Osama bin Laden, that attacked
us. This basic fact is absolutely essen-
tial to understanding what occurred
and where we are headed.

I think it is helpful, perhaps, to re-
view the record. Here is the report of
the 9/11 Commission:

The intelligence reports describe friendly
contacts and indicate some common themes
in both side’s hatred of the United States
[referring to Iraq and al-Qaida], but to date
we have seen no evidence that these or the
earlier contacts ever developed into a col-
laborative operational relationship. Nor
have we seen evidence indicating that Iraq
cooperated with al-Qaida in developing or
carrying out any attacks against the United
States.

Mr. President, it is not just the 9/11
Commission that tells us these basic
relationships; it is also our own Intel-
ligence Committee. Their conclusions
in their July 7 report included conclu-
sion 96:

The Central Intelligence Agency’s assess-
ment that to date there was no evidence pro-
viding Iraqi complicity or assistance in an
al-Qaida attack was reasonable and objec-
tive. No additional information has emerged
to suggest otherwise.

Conclusion 93:

The Central Intelligence Agency reason-
ably assessed that there were likely several
instances of contacts between Iraq and al-
Qaida throughout the 1990s, but that these
contacts did not add up to an established,
formal relationship.

Mr. President, one month after the
dreadful September 11 attack, the
State Department had on their Web
site a list of countries where al-Qaida
has operated. This is a month after the
September 11 attack. If you look down
this list—Bahrain, Bangladesh, France,
Germany, Iran, and others—there is no
mention of Iraq.

The Secretary of State has said as re-
cently as September 13, just last
month, appearing on NBC’s ‘“Meet the
Press,” that he had seen nothing that
makes a direct connection between
Saddam Hussein and his awful regime
and what happened on 9/11.

The President himself has previously
said, on September 18 of last year, that
he saw no evidence of Hussein being
tied to 9/11. Yet over and over, the Vice
President and the President have left
an impression with the American peo-
ple that somehow Iraq was behind the
attacks of September 11. It was not. Al-
Qaida, led by Osama bin Laden, was be-
hind the attacks of September 11.
Those are the folks we need to hold to
account. They are the ones we need to
bring to justice. That is not for a mo-
ment to say that Saddam Hussein
didn’t run a dreadful regime. He did. I
think the world is better off without
Saddam Hussein in power. The ques-
tion is, What were the priorities of the
United States in responding to those
horrific attacks on our country?

My belief at the time we were pre-
paring to go to war with Iraq was that
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it was a diversion from our attention
in going after al-Qaida, led by Osama
bin Laden. My own strong belief at the
time was that ought to have been our
top priority and focus.

I graduated from an American Air
Force base in Tripoli, Libya, in North
Africa. I lived in the Arab world. I
learned something about the Arab
world in living there. It is very clear to
me that we have to be very focused in
going after those who attacked us. If
we are going to be successful against
the terrorists, we have to go after the
people who attacked us. We have to go
after those who are planning to attack
us again. We cannot go off and go after
every bad regime in the world. That
will swamp our ability to respond.

There has been some suggestion that
Saddam Hussein was going to arm ter-
rorists. Go back to what the intel-
ligence told us, November 16, 2003:

The CIA’s search for weapons of mass de-
struction in Iraq has found no evidence that
former President Saddam Hussein tried to
transfer chemical or biological technology or
weapons to terrorists, according to a mili-
tary intelligence expert.

Mr. President, what happened was
that our focus on getting those who at-
tacked us was diverted by launching
the attack on Iraq. This is from USA
Today, March 29, this year:

In 2002, troops from the 5th special forces
group, who specialize in the Middle East,
were pulled out of the hunt for Osama bin
Laden in Afghanistan to prepare for their
next assignment: Iraq. Their replacements
were troops with expertise in Spanish cul-
tures.

Mr. President, what sense does this
make? We took people who were ex-
perts in the culture of those who at-
tacked us and we took them out of the
hunt for Osama bin Laden and shifted
them over to Iraq in the hunt for Sad-
dam Hussein. And we replaced them
with experts in Spanish culture. No
wonder, over a thousand days after the
attacks of September 11, we still have
not held to account Osama bin Laden,
his top assistant, and the rest of their
criminal group.

This story says:

The CIA, meanwhile, was stretched badly
in its capacity to collect, translate, and ana-
lyze information coming from Afghanistan.
When the White House raised a new priority,
it took specialists away from the Afghani-
stan effort to ensure Iraq was covered.

I believe history is going to prove
that was a serious mistake. Again, Iraq
did not attack us; al-Qaida, led by
Osama bin Laden, attacked us. They
are the ones we need to hunt down as
our top priority.

Last year, in The Philadelphia In-
quirer, this story ran, saying:

Some senior officials concede that the Iraq
war also diverted resources from two prob-
lems that could prove to be even more press-
ing than Iraq was: rooting out the remnants
of Osama bin Laden’s al-Qaida terrorism net-
work and confronting Iran. A senior intel-
ligence official, who spoke on condition of
anonymity, said the CIA reassigned to Iraq
more than half the operatives tracking al-
Qaida fugitives in Afghanistan and Pakistan.
As a result, he said, U.S. forces were not able
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to pursue bin Laden and other al-Qaida lead-
ers as aggressively.

This is a case of misplaced priorities
by this administration. Our top pri-
ority should have been nailing Osama
bin Laden and al-Qaida. Instead, this
President and this administration di-
verted resources from that hunt and
shifted them to Iraq. Again, as dreadful
a regime as Iraq had, they were not the
ones who attacked us. Al-Qaida did.

This goes on to say:

Al-Qaida’s continuing threat was shown
when the Department of Homeland Security
raised its terrorism alert level Tuesday,
after bombings in Saudi Arabia and Morocco.

This is what the President said right
after the attacks of September 11, on
September 15:

There is no question about it, this act will
not stand; we will find those who did it. We
will smoke them out of their holes; we will
get them running and we will bring them to
justice.

I agree, absolutely, with the Presi-
dent’s statement. He had the priority
right at the time. Then something hap-
pened. I don’t know why. I have never
been able to decipher why the Presi-
dent’s focus shifted. Here is what he
said on March 13, 2002:

You know, I just don’t spend that much
time on him [Osama bin Laden] . . . I don’t
know where he is . . . I truly am not that
concerned about him.

How can he not be that concerned
about the man who was the architect
of these attacks on the United States?
How can that be? How can our Presi-
dent not be that concerned about
Osama bin Laden, who is out there
plotting, even now, to launch even
more attacks on the United States?

The former Secretary of the Navy in
the Reagan administration, James
Webb, made these comments this year
in a USAToday op-ed piece:

Bush arguably has committed the greatest
strategic blunder in modern memory. To put
it bluntly, he attacked the wrong target. . . .
Our military is being forced to trade away
its maneuverability in the wider war against
terrorism while being placed on the defen-
sive in a single country that never will fully
accept its presence.

That is the conclusion of the Sec-
retary of the Navy in the Reagan ad-
ministration, that this President at-
tacked the wrong target. Instead of fo-
cusing on al-Qaida, he launched a pre-
emptive attack on Iraqg.

Mr. Webb, in that same opinion piece,
said this:

There is no historical precedent for taking
such action when our country was not being
directly threatened. The reckless course that
Bush and his advisers have set will affect the
economic and military energy of our Nation
for decades.

This is the man who ought to be our
top priority. This is the man who orga-
nized the September 11 attacks against
the United States. This is the man who
is plotting even now to attack the
United States again. This is Osama bin
Laden. It is not Saddam Hussein. We
cannot get confused about who the pri-
mary threat is to the United States of
America. The top threat, the top pri-
ority for our military and intelligence
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services has to be to bring Osama bin

Laden and al-Qaida to justice. They are

the ones who attacked us. They are the

ones plotting to attack us again.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I certainly
am happy to be here today and that I
was—I do not know if happy is the
right word—able to hear the Senator
from North Dakota, who did such a
good job. Not only is he articulate in
his views, but he always has facts and
figures to back them up.

We have come to know Senator
CONRAD as someone in the Senate who
knows the numbers better than anyone
else. In addition to that, he obviously
is aware of other issues going on, such
as his presentation today, which is a
presentation I heard developed pre-
viously. I want the Senator to know
how much I appreciate his very clear
and concise statement. I appreciate it.

AMENDMENT NO. 3849

(Purpose: To protect human health and the
environment from the release of hazardous
substances by acts of terrorism)

Mr. REID. Mr. President, on behalf of
Senator CORZINE, I ask that the pend-
ing amendment be set aside, and I call
up the Corzine amendment No. 3849.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. CORZINE, for himself and Mr. LAUTEN-
BERG, Dproposes an amendment numbered
3849.

Mr. REID. Mr. President, I ask unan-
imous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in the
RECORD of Thursday, September 30,
2004, under ‘“‘Text of Amendments.’’)

AMENDMENTS NOS. 3782 AND 3905

Mr. REID. Mr. President, on behalf of
Senator LAUTENBERG, I call up amend-
ment Nos. 3782 and 3905 to be consid-
ered at this time.

The PRESIDING OFFICER. The
clerk will report the amendments.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. LAUTENBERG, proposes amendments
numbered 3782 and 3905, en bloc.

Mr. REID. Mr. President, I ask unan-
imous consent that the reading of the
amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3782) is as fol-
lows:

(Purpose: To require that any Federal funds
appropriated to the Department of Home-
land Security for grants or other assist-
ance be allocated based strictly on an as-
sessment of risks and vulnerabilities)

At the appropriate place, insert the fol-
lowing:

SEC. . ALLOCATION OF FEDERAL HOMELAND

SECURITY ASSISTANCE.
Any Federal funds appropriated to the De-
partment of Homeland Security for grants or
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other assistance shall be allocated based
strictly on an assessment of risks and
vulnerabilities.

(The amendment (No. 3905) is printed
in the RECORD of Thursday, September
30, 2004, under ‘‘Text of Amendments.”’)

AMENDMENT NO. 3821

Mr. REID. Mr. President, I ask that
the pending amendments be set aside,
and I call to the Senate’s attention
amendment No. 3821 offered on behalf
of Senator HARKIN.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. HARKIN, proposes an amendment num-
bered 3821.

Mr. REID. Mr. President, I ask unan-
imous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To modify the functions of the Pri-

vacy and Civil Liberties Oversight Board,

and for other purposes)

On page 158, line 9, strike the period and
insert ¢, including information regarding
privacy and civil liberties violations, which
are made by departments, agencies, or ele-
ments of the executive branch, of regula-
tions, policies, or guidelines concerning in-
formation sharing and information collec-
tion; and”.

On page 158, between lines 9 and 10 insert
the following:

(C) the minority views on any findings,
conclusions, and recommendations of the
Board resulting from its advice and over-
sight functions under subsection (d).

On page 160, line 6, insert ‘‘and the Na-
tional Intelligence Director and committees
of Congress described under subsection
(e)(1)(B)({)(T),” after ‘“‘concerned’.

Mr. REID. Mr. President, on behalf of
Senator HARKIN, I recognize his amend-
ment would do three things. It first re-
quires the privacy and civil liberties
board established by this bill to include
as part of its findings any privacy or
civil liberties violations made by the
intelligence community or other ele-
ments of the executive branch in its
semiannual reports to Congress.

Second, it allows minority conclu-
sions or recommendations to be sent to
Congress.

Finally, the amendment would re-
quire the board to report an agency’s
failure to cooperate with its requests
for information or assistance to the na-
tional intelligence director and appro-
priate committees of Congress.

This amendment strengthens the
credibility of the board and improves
the board’s ability to get the informa-
tion it needs in the conduct of its du-
ties.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr. AL-
LARD). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. Mr. President, I do
want to indicate that we have several
other Senators who told us they would
be coming over to the floor today to
offer amendments: Senator LEVIN, Sen-
ator ROBERTS, Senator KyL, and Sen-
ator STEVENS. I urge them to come
over as soon as is possible. We are open
for business, and there is time avail-
able. The sooner the debates occur, the
sooner we will be able to set these mat-
ters for votes on Monday.

AMENDMENT NO. 3807

Mr. LIEBERMAN. In the meantime,
Mr. President, I would like to take this
opportunity to say a word about
amendment No. 3807 which Senator
McCAIN and I offered yesterday. This is
another of the elements of the
9/11 Commission report that was part of
legislation Senator MCCAIN and I intro-
duced the day after Labor Day as a way
to guarantee that all elements of the 9/
11 report would be before the Senate.

This one has to do with effective
screening to Kkeep terrorists out of
America and away from vital infra-
structure in America. It is a comment
on the age in which we live, something
we have taken for granted in America
but has been a great asset of ours, and
that is the size of our country, the size
of our borders, and the welcome mat
we generally have put out for people
visiting our country.

That openness has been exploited—it
certainly was prior to the attacks of
September 11—exploited by those who,
as someone else has said, hate us more
than they love their own lives. They
come in here and are prepared to blow
themselves up to Kkill Americans. That
demands that we not try to put a wall
around America—we can never do
that—but that we be aggressive and
smart about raising our guard and re-
quiring some standards of personal
identification from people coming into
America, something we have not re-
quired before.

We can do that without compro-
mising unduly, unnecessarily, the
openness of our country and the wel-
come we put out to both those who
want to emigrate here and those who
just plain want to visit.

The amendment Senator MCCAIN and
I offered has several parts to it. One is
to simply help us obtain better infor-
mation about the way in which terror-
ists move around, the way in which
they intend to exploit our transpor-
tation systems, our existing laws, to do
damage to us and our people. We want
to better screen for terrorists in for-
eign countries long before they can
reach our borders. We want to better
train border personnel. We want to use
the most sophisticated computer imag-
ing equipment to detect fraudulent
travel documents. We want to better
screen at the borders and at points of
access, as I say, to critical infrastruc-
ture, transportation particularly, and
we want to do more to protect against
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identity fraud and identity theft be-
cause so often these terrorists will as-
sume new identities as a way to gain
access to the country and access to
places where they can inflict damage
on us.

What it means to defend America has
changed. In a different age, the age of
serious conflict, it meant having the
strongest military we could, having the
most sophisticated weapons we could,
to deter enemy attack, to be prepared
to go to the battlefield, to deploy our
forces to meet the enemy and defeat
the enemy. Today, it involves home-
land security in a way it never has be-
fore in our history, and this amend-
ment would enable us to raise our
homeland security in the best way pos-
sible.

In its analysis of the events leading
up to September 11, 2001, the 9/11 Com-
mission concluded that the terrorists
are as reliant on travel documents as
they ultimately are on weapons. To
succeed, they have to travel clandes-
tinely to meet, train, plan, case tar-
gets, look at targets, and gain access
to sites they want to attack. They rely
on networks of people to facilitate
their travel, people they place within
this country. Commonly, their travel
documents have been tampered with.

The 9/11 Commission found that as
many as 15 of the 19 9/11 hijackers
could have been intercepted at the bor-
ders. Two of them actually entered the
United States even though they were
known as terrorists by at least one
agency in the intelligence community
of the United States. They were on a
terrorist watch list. They had been
heard at a meeting in Kuala Lumpur,
kind of a world conference of terror-
ists, al-Qaida largely, where we now be-
lieve the attacks of 9/11 were planned.
Two of them met that standard.

The point is we have to address the
multiple opportunities to identify and
stop the terrorists at every point along
their travel routes long before they
reach our entry points, at our border
crossings. Once inside the country, we
have to find ways to detect them.

The first thing this amendment does
is seek to improve our intelligence
about how terrorists travel. Before 9/11
and even today, there is no agency
within the Federal Government that
has the responsibility to consider this
question. The Department of Homeland
Security, therefore, would be directed
by the amendment to work with the
appropriate intelligence and law en-
forcement agencies in a coordinated ef-
fort to detect methods and patterns of
travel, such as the use of specific
routes. They would look for those who
assist terrorists, be they human smug-
glers or corrupt government officials.

There is information—and I can de-
scribe it because it was mentioned in a
newspaper; I saw it in the Washington
Times earlier this week—about ter-
rorist elements, al-Qaida working with
certain gangs, drug groups, who cus-
tomarily smuggle people across our
southern border to work with them to
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smuggle in terrorists. We cannot sit
back and let that happen.

This amendment would also expand
screening for terrorists long before
they reach our borders. Federal agen-
cies would be required to develop a
plan for working with foreign countries
to share information on terrorists and
increase inspection at foreign airports,
not just U.S. airports. The amendment
would increase investment in new tech-
nologies that can detect false travel
documents or those with certain indi-
cators that are consistent with ter-
rorist use based on patterns of what we
know now, and would require both the
Department of Homeland Security and
the State Department to provide train-
ing about terrorist travel to our front-
line border officials so they may better
spot forged passports or other subtle
clues that warrant further scrutiny.

The best available technology should
also be provided to our embassies and
consulates to detect doctored passports
or other forms of false identification
before the applicant is issued a visa,
set up a kind of technological wall of
identification, most specifically at
visa-granting points around the world
for visas to come to the United States.
To improve screening at our borders,
the 9/11 Commission recognized the
need for a robust entry and exit system
based on the use of biometric informa-
tion. A system of this sort has been
under development for over a year now,
but it needs to be improved and accel-
erated. Our amendment requires the
Department of Homeland Security to
do just that.

The 9/11 Commission also rec-
ommended that we close the gaping
hole in our border security created by
policies allowing easy passage into the
United States from Canada, Mexico,
and the Caribbean; logical enough in
years past, the natural neighborly
tendency of the United States of Amer-
ica and Americans generally, but un-
fortunately it is a policy of openness
that has been exploited and continues
to be exploited by the terrorists.

Our lenient border policies with our
neighbors to the north and south today
constitute a vulnerability. Travelers
may now cross these borders with no
other proof of U.S. citizenship than a
verbal statement. Individuals claiming
to be Canadians enter our country from
Canada without showing a passport.
The policies are evidence of our good
relations with our neighbors, but in the
age of terrorism, that friendship must
allow for better security for the benefit
of both.

Our amendment would require bio-
metric passports, or an identification
document just as secure, for everyone
crossing into the United States, even
U.S. citizens and our closest neighbors.

As we make our borders more secure,
we must not forsake the principles of
openness and freedom that define us as
a nation. This amendment therefore re-
quires that the Department of Home-
land Security consolidate and improve
a registered travel program that allows
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previously screened and trusted trav-
elers to go quickly across our borders
so that officials may focus on those
who might do us harm.

Finally, this amendment improves
the way we issue key identification
documents, such as driver’s licenses,
birth certificates, or personal identi-
fication cards that may be required be-
fore boarding a commercial airliner or
requested by a law enforcement officer
who has grounds to be suspicious. It
would require minimum security
standards for these documents and di-
rects the Federal Government to work
with the States to establish minimum
standards for both the security fea-
tures embedded in these documents and
for the way in which the documents are
issued.

By the way, a similar program is al-
ready in effect for issuing commercial
driver’s licenses. In this regard, I want
to thank my cosponsor on this amend-
ment, Senator MCCAIN, and the Sen-
ator from Illinois, Mr. DURBIN, for their
long work together in the interest of
establishing not a national identity
card but minimum uniform standards
for personal identification documents
in the United States of America. We
have no intention of usurping the
State’s role here, their capacity to de-
sign their own identification docu-
ments. The amendment specifies that
the States retain the full authority to
decide who qualifies, for example, for a
driver’s license. We would, in addition,
provide grants to the States to help
them implement these new standards.

For several decades, study after
study has told us how easy it is to ob-
tain a false identity in this country. As
recently as 2002, GAO investigators
used fraudulent identification made by
commercially available computer soft-
ware to obtain driver’s licenses in sev-
eral States. Of course, the driver’s li-
cense is an entry card to a personal
identification and clearance through-
out the system.

We have known about this problem
for decades, but after September 11 we
can’t wait any longer—and we are still
waiting, since September 11, to do any-
thing about it. This bill will push us
forward.

The 9/11 Commission described a vari-
ety of loopholes and flaws and inad-
equacies in our current border security
personal identity system. We must
close and repair those; close those loop-
holes, repair those flaws, and put to an
end, as best we can, to the terrorists’
ability to continually reinvent them-
selves and escape detection. We are up
to this. We are technologically up to
this. The question is whether we have
the will and the common sense to do
S0.

This amendment would help our bor-
der and law enforcement officials ac-
complish exactly that. For the sake of
the safety of all Americans, I ask my
colleagues to support this amendment.

I note with gratitude the presence on
the floor of Senator LEVIN. I yield the
floor to him at this time for the pur-
pose of offering an amendment.
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The PRESIDING OFFICER. The Sen-

ator from Michigan.
AMENDMENT NO. 3808

Mr. LEVIN. I thank my good friend
from Connecticut. I thank him and
Senator COLLINS, again, for their lead-
ership on this very critically important
bill, one that is surely needed, one that
surely must be done right. I think we
are all determined to do both—to get
this bill passed, but to get it passed in
a form which not just improves our in-
telligence capability but also addresses
an issue which I have been very much
concerned about, which is the shaping
of intelligence, the exaggeration of in-
telligence, the distortion of intel-
ligence to support particular policy
purposes.

Unhappily, this is not new. We saw
the same problem in the Gulf of Tonkin
resolution, with a distortion of the in-
telligence that was used in order to ob-
tain passage of a resolution which
would support the expansion of a war
in Vietnam.

We saw the same problem with the
Iran-contra matter, where intelligence
was distorted, shaped, and misused in
order to support a particular policy po-
sition.

We recently saw, before Iraq, that in-
telligence was shaped and exaggerated
and distorted inside the intelligence
community, in my judgment, after it
was received by the policymakers. But
even before they got it, it was shaped
in a way that pointed, in every single
instance where there is an error in
omission, toward a more imminent
threat, a stronger threat, which there-
by supported the position of the policy-
makers.

I believe in a stronger national intel-
ligence director. We need a stronger
national intelligence director, but we
also want a director who is going to ex-
ercise that power in a way which will
not produce intelligence aimed at sup-
porting policy. We need intelligence
which is aimed at providing facts—un-
varnished, objective, independently ar-
rived at.

While supporting a more powerful di-
rector, I do not want to support a
stronger ‘‘yes’” man or simply to sup-
port a stronger political arm of the
White House. Here, when I say that, I
am referring to any administration,
not just this administration. I don’t
want national intelligence directors to
be shaping intelligence to support the
policy of any administration. I want
them to be providing information
which is critically important to policy-
makers but information which must be
right, must be accurate, must be objec-
tive, must be independently arrived at.
That is what my goal has been.

The Senator from Connecticut and
the Senator from Maine, who are lead-
ing this effort, and the Governmental
Affairs Committee have willingly
added a number of provisions which
have furthered that goal. There are a
number of other provisions which I be-
lieve should be added here on the floor.

I will be offering one today. I have
not personally been able to talk to the
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Senator from Connecticut, but I under-
stand that this first amendment of
mine may have been cleared now. I
want to describe it, in any event.

I ask unanimous consent we set aside
the pending amendment and that
amendment No. 3808 be called up.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:

The Senator from Michigan (Mr.
LEVIN) proposes an amendment num-
bered 3808.

Mr. LEVIN. I ask unanimous consent
the reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To enhance customer focus on in-

telligence and to ensure independent intel-

ligence analyses)

On page 14, line 2, strike ‘‘community,”’
and insert ‘‘community following receipt of
intelligence needs and requirements from
the consumers of national intelligence,”’.

On page 14, line 8, insert before the semi-
colon the following: ‘‘, while ensuring that
the elements of the intelligence community
are able to conduct independent analyses so
as to achieve, to the maximum extent prac-
ticable, competitive analyses’.

Mr. LEVIN. Mr. President, the 9/11
Commission, in addition to recom-
mending a number of ways in which we
could strengthen the national intel-
ligence director and that office and
produce more coordinated and helpful
intelligence reports where we have all
the information necessary to connect
the dots and where agencies share in-
formation with each other, also re-
minded us on page 414 of their report
that:

In managing the whole community, the
National Intelligence Director is still pro-
viding a service function. With the partial
exception of his or her responsibilities for
overseeing  the NCTC [the National
Counterterrorism Center] the National Intel-
ligence Director should support the con-
sumers of national intelligence—the presi-
dent and policymaking advisers, such as sec-
retaries of state, defense and homeland secu-
rity, and the Attorney General.

The consumers of intelligence are the
ones who need to set forth and lay out
their needs. What do they need by way
of collection? What is it that they and
their agencies—whether it is the State
Department or Homeland Security De-
partment or the Treasury Department
or any other department—what kind of
satellite capabilities do they need?
Where do they need the electronics to
be used? They need to tell that new na-
tional intelligence director and the
NCTC what it is they need for their
purposes. They are in the best position
to know what are the requirements of
their agency.

When all these requirements and
needs are put together, we are then in
a situation where the needs and the re-
quirements of the agencies will prob-
ably exceed the resources that we have
available to meet those needs. At that
point, you need somebody to arbitrate.
You need somebody to decide: We have
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this many needs, but we have only this
many resources. How do we allocate
limited resources—or at least not un-
limited resources—among a very finite
package of needs which frequently will
exceed the resources we have?

Who is going to arbitrate that prob-
lem? If the State Department says we
have to have satellite coverage here,
and another department says, no, we
have to have that coverage here, who is
going to make that decision?

The answer which this bill provides,
and I think rightly so, is that the na-
tional intelligence director needs to
make the decision as to what needs are
going to be met if we can’t meet all of
them. But in terms of what those needs
are, in terms of setting forth the re-
quirements of the agency, that has to
be something which the agency head
sets up. There is no way that the NID
can decide what the State Department
needs and what the Defense Depart-
ment needs and what the Treasury De-
partment needs. Those agencies and
others have to lay out what their re-
quirements are, what their needs are.

Where the NID comes in is deciding
among those needs which ones have the
top priority. That is why the language
in the bill which says that the NID will
establish the collection and analysis
priorities and manage collection
tasking is, in my judgment, correct.

I want to make it clear that this
amendment is truly intended to clarify
what I believe is the intent of the spon-
sors of this bill. There are other
amendments I will be offering which
differ on the substance, where there is
something I would do differently from
the sponsors of the bill. But this
amendment is intended to clarify what
I believe not only is but should be and
must be the intent of the sponsors of
this legislation in two ways.

First, as I have just described, and as
the 9/11 Commission described, one of
the purposes of the national intel-
ligence director is to support the con-
sumers of national intelligence. It is
the consumers who must set forth and
lay out their needs. When those needs
exceed the resources or can’t be met
for whatever reason, you need an arbi-
ter. That is where the NID should come
in. Sorry, we can’t meet that depart-
ment’s need; or, Sorry we can’t meet
the Treasury Department needs be-
cause this Homeland Security need has
to take priority. You need someone
who will make that decision and who
can make it quickly. That, I believe, is
the intent.

No one is in a position to determine
the needs of 15 intelligence agencies
with intelligence operations except
those agencies themselves. But when
you aggregate those needs and they ex-
ceed the resources, at that point you
have to have a national intelligence di-
rector who says, That has priority and
we are tasking that particular sat-
ellite; we are tasking an agency that
has satellite capability to accomplish
that particular goal and meet that
need rather than their other needs
which cannot be met.
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That is one part of the amendment.

The other clarification has to do with
the analyses, the so-called competitive
analyses, which are welcome.

Everybody who testified in front of
us—Secretary Powell, Secretary Ridge,
the chairman of our committee and the
ranking member said this at hearings—
“We don’t want group-think.” We want
independent analyses. We want anal-
yses which are competitive. We want to
encourage that. We don’t want to dis-
courage it.

We want to make it clear in the bill
that by giving power to the national
intelligence director to direct that a
competitive analysis be achieved, it is
not exclusive. We are still urging all of
the intelligence agencies on their own
initiative to provide independently ar-
rived at and competitive analysis. We
want agencies to tell us those alu-
minum tubes have two purposes, not
just one. We want agencies on their
own initiative—not waiting for a direc-
tion by the NID but on their own ini-
tiative, should they determine that is
what they wish to do—to tell us, No,
those unmanned aerial vehicles do not
have a purpose of delivering biological
weapons; they are more suited for a le-
gitimate purpose.

We want agencies, in other words, to
give us those competitive analyses
which is what is the great antidote to
group-think and which the chairman,
the ranking member, and every single
witness, I think, who came in front of
us said should be encouraged. We have
language in the bill now which gives
the power to the NID to direct a com-
petitive analysis, which is fine. He or
she ought to have that power.

We want to encourage independent or
competitive analysis, and that means
we don’t want any agency to think
they have to wait for a direction, but
they on their own will be encouraged
by the NID to engage in those kinds of
independent analyses.

I want to assure my dear friend from
Connecticut, the ranking member, that
this particular amendment does have
that purpose. I believe it is a very com-
monsense amendment which is com-
plimentary to everything that is in the
bill.

I will be offering amendments per-
haps on Monday which I think are very
modest amendments which do, though,
make substantive changes to the bill.
This would carry out what I hope the
intention is of the sponsors of the bill
and which has been stated by the spon-
sors of the bill to be something they
deeply believe in.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
thank my friend from Michigan, the
distinguished member of our Govern-
mental Affairs Committee, who has
played a characteristically active,
thoughtful, and constructive part in
the markup of and consideration of the
committee through the hearings, draft-
ing, and markup of the bill last week,
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and he continues to with this amend-
ment, an amendment somewhat like
the one which the committee didn’t
agree on. We have worked together.
This whole bill has had so many mo-
ments where I felt we were legislating,
we were reasoning together and coming
to agreements that will make the sys-
tem we want established better. This is
one of them. It is totally consistent
with the intention Senator COLLINS
and I have had in putting the bill to-
gether with the intention, in my opin-
ion, of the September 11 Commission,
which is to put somebody in charge of
the intelligence community where
there is not someone in charge now; to
not simply encourage but to the best of
their ability mandate collaboration
among the component agencies of the
intelligence community and make sure
that one result of collaboration is not
so-called group-think; that there is
independent, competitive analysis
going on.

The amendment of the Senator from
Michigan, which is focused, does ex-
actly that. It adds language to make
clear that the national intelligence di-
rector shall establish collection and
analysis requirements for the intel-
ligence community based on input
from consumers of that national intel-
ligence which reflect their estimate of
their need and requirements. That is
plain common sense.

The director would also establish col-
lection analysis requirements based on
the needs of intelligence consumers in
order to produce timely and relevant
products, which is what this is all
about.

Senator LEVIN’s amendment also
makes clear the director has the re-
sponsibility in setting analysis prior-
ities to ensure that the elements of the
intelligence community are able to
conduct, as he has said, ‘‘independent
analyses so as to achieve to the max-
imum extent practicable competitive
analysis.”

That, too, is not only sensible, but it
is in the interest of our national secu-
rity.

I thank the Senator from Michigan. I
certainly support the amendment. I be-
lieve it has been cleared on both sides.
But the Senator from Maine is not able
to be on the floor right now. As soon as
she can, I guess she will want to speak
on this and we should adopt this by
consent.

I thank the Chair. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, first let
me thank my dear friend from Con-
necticut.

I ask unanimous consent that Sen-
ator INOUYE be added as a cosponsor to
this amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, I don’t
know whether the Senator from Con-
necticut at this point wants to have a
voice vote or wait for the Senator from
Maine.
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Mr. LIEBERMAN. Mr. President, the
Senator from Maine is on her way to
the floor to speak about the amend-
ment. I wonder if we might go into a
quorum call for a moment until she
does.

I note the presence of the very distin-
guished chairman of the Intelligence
Committee. He will go next after we
agree to this amendment.

In the meantime, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. Mr. President, I sup-
port the amendment proposed by Sen-
ator LEVIN. I thank him for offering it
and for all of his hard work. It reflects
not only the Senator’s unique experi-
ence as a member of the Intelligence
Committee, the Armed Services Com-
mittee, and the Governmental Affairs
Committee, but also it reflects his
usual care and attention to detail,
which is unparalleled in this body.

The Levin amendment makes clear
that the NID will establish collection
and analysis requirements for the in-
telligence community following input
from the consumers of intelligence.
With these authorities, the NID will be
able to manage collection activities
across the intelligence community to
ensure that defense, homeland secu-
rity, and diplomatic needs are
prioritized and satisfied. Similarly, a
strong NID will ensure robust and com-
petitive analysis of intelligence,
prioritized to meet our most pressing
needs.

Senator LEVIN’S amendment will
clarify that the consumers of national
intelligence should set the require-
ments for collection and analysis. It
would also emphasize that independent
and comparative analyses are critical
to an effective intelligence community.

I thank the Senator from Michigan
for his contribution. I urge agreement
of the amendment.

The PRESIDING OFFICER. The
question is on agreeing to the Levin
amendment.

The amendment (No. 3808) was agreed
to.

Mr. LEVIN. I move to reconsider the
vote.

Ms. COLLINS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that the pending
amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3748

Mr. ROBERTS. Mr. President, I ask
unanimous consent to call up amend-
ment No. 3748 entitled ‘‘The Analytic
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Review Unit,” which probably should

be entitled “The Accountability
Amendment.”
The PRESIDING OFFICER. The

clerk will report.
The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS]
proposes an amendment numbered 3748.

Mr. ROBERTS. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The amendment is as follows:

(Purpose: To clarify the duties and respon-
sibilities of the Ombudsman of the Na-
tional Intelligence Authority and of the
Analytic Review Unit within the Office of
the Ombudsman)

On page 78, line 19, insert ‘‘regular and de-
tailed’’ before ‘‘reviews’.

On page 79, strike lines 1 and 2 and insert
the following:

political considerations, based upon all
sources available to the intelligence commu-
nity, and performed in a manner consistent
with sound analytic methods and tradecraft,
including reviews for purposes of deter-
mining whether or not—

(A) such product or products state sepa-
rately, and distinguish between, the intel-
ligence underlying such product or products
and the assumptions and judgments of ana-
lysts with respect to the intelligence and
such product or products;

(B) such product or products describe the
quality and reliability of the intelligence un-
derlying such product or products;

(C) such product or products present and
explain alternative conclusions, if any, with
respect to the intelligence underlying such
product or products;

(D) such product or products characterizes
the uncertainties, if any, and the confidence
in such product or products; and

(E) the analyst or analysts responsible for
such product or products had appropriate ac-
cess to intelligence information from all
sources, regardless of the source of the infor-
mation, the method of collection of the in-
formation, the elements of the intelligence
community that collected the information,
or the location of such collection.

On page 80, line 1, insert ‘‘(A)” after ‘“(5)".

On page 80, line 3, strike ‘‘, upon request,”’.

On page 80, between lines 5 and 6, insert
the following:

(B) The results of the evaluations under
paragraph (4) shall also be distributed as ap-
propriate throughout the intelligence com-
munity as a method for training intelligence
community analysts and promoting the de-
velopment of sound analytic methods and
tradecraft. To ensure the widest possible dis-
tribution of the evaluations, the Analytic
Review Unit shall, when appropriate,
produce evaluations at multiple classifica-
tion levels.

(6) Upon completion of the evaluations
under paragraph (4), the Ombudsman may
make recommendations to the National In-
telligence Director, and to the heads of the
elements of the intelligence community, for
such personnel actions as the Ombudsman
considers appropriate in light of the evalua-
tions, including awards, commendations,
reprimands, additional training, or discipli-
nary action.

On page 80, line 6, strike ‘‘INFORMATION.—”’
and insert ‘‘INFORMATION AND PERSONNEL.—
.

On page 80, line 8, insert ‘‘, the Analytic
Review Unit, and other staff of the Office of
the Ombudsman of the National Intelligence
Authority” after ‘““Authority’.

On page 80, line 10, insert ‘‘operational
and” before ‘‘field reports’’.
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On page 80, between lines 13 and 14, insert
the following:

(2) The Ombudsman, the Analytic Review
Unit, and other staff of the Office shall have
access to any employee, or any employee of
a contractor, of the intelligence community
whose testimony is needed for the perform-
ance of the duties of the Ombudsman.

Mr. ROBERTS. This amendment
clarifies the role of the analytical re-
view unit that the Collins and
Lieberman bill creates within the Of-
fice of the Ombudsman of the National
Intelligence Authority. The amend-
ment specifies that the unit will evalu-
ate the quality of the analysis of our
national intelligence agency and,
where appropriate, issue nonbinding—
and I underline ‘“‘nonbinding’’—rec-
ommendations for present personnel
actions to include additional training,
commendations, and also any action
that would be disciplinary.

This quality control mechanism will
help instill accountability—we have
heard that word over and over again in
regard to intelligence reform, inde-
pendence, leadership, and account-
ability—in the intelligence commu-
nity’s analytical effort in an effort to
guard against analytical failures such
as prewar intelligence assessment con-
cerning Iraq’s weapons of mass destruc-
tion programs by providing regular
quality control audits of the intel-
ligence community’s analysis.

I am extremely hopeful the managers
can find a way to include this impor-
tant amendment in the bill.

I ask unanimous consent to set aside
the amendment at this time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 3739 AND 3750, EN BLOC

Mr. ROBERTS. Mr. President, I ask
unanimous consent to call up en bloc
amendments 3739 and 3750 and ask that
they be considered separately.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS]
proposes amendments numbered 3739 and
3750, en bloc.

Mr. ROBERTS. I ask unanimous con-
sent that the reading of the amend-
ments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments are as follows:

AMENDMENT NO. 3739
(Purpose: To ensure the sharing of intel-
ligence information in a manner that pro-
motes all-sources analysis and to assign re-
sponsibility for competitive analysis)

On page 17, between lines 19 and 20, insert
the following:

(11) direct an element or elements of the
intelligence community to conduct competi-
tive analysis of analytic productions, par-
ticularly products having national impor-
tance;

(12) implement policies and procedures to
encourage sound analytic methods and
tradecraft throughout the elements of the
intelligence community and to ensure that
the elements of the intelligence community
regularly conduct competitive analysis of
analytic products, whether such products are
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produced by or disseminated to such ele-
ments;

On page 17, line 20, strike ‘“(11)” and insert
“(13)".

On page 17, line 22, strike ‘“(12)” and insert
“(14)”.

On page 18, line 1, strike ‘‘(13)”’ and insert
“(15)".

On page 18, between lines 3 and 4, insert
the following:

(16) ensure that intelligence (including
unevaluated intelligence), the source of such
intelligence, and the method used to collect
such intelligence is disseminated in a timely
and efficient manner that promotes com-
prehensive all-source analysis by appro-
priately cleared officers and employees of
the United States Government, notwith-
standing the element of the intelligence
community that collected such intelligence
or the location of such collection;

On page 18, line 4, strike ‘“(14)” and insert
AT,

On page 18, line 7, strike ‘‘(15)’ and insert
“(18)".

On page 18, line 14, strike ‘“(16)”’ and insert
“(19)".

On page 18, line 17, strike ‘(17)”’ and insert
“(20)".

On page 18, line 20, strike ‘“(18)”’ and insert
“21)”,

On page 19, line 5, strike ‘“(19)” and insert
“(22)".

On page 19, line 7, strike ‘“(20)’ and insert
“(23)".

On page 20, strike lines 12 through 14 and
insert the following:

shall have access to all intelligence and, con-
sistent with subsection (k), any other infor-
mation which is collected by, possessed by,
or under the control of any department,
agency, or other element of the United
States Government when necessary to carry
out the duties and responsibilities of the Di-
rector under this Act or any other provision
of law.

On page 31, line 1, strike ‘“‘112(a)(16)”’ and
insert ‘‘112(a)(19)”.

On page 31, strike line 22 and insert the fol-
lowing:
ensures information-sharing, including di-
rect, continuous, and automated access to
unevaluated intelligence data in its earliest
understandable form.

On page 32, beginning on line 3, strike ‘“‘in-
formation-sharing’” and all that follows
through line 4 and insert ‘‘information-shar-
ing, including direct, continuous, and auto-
mated access to unevaluated intelligence
data in its earliest understandable form.”.

On page 32, line 16, insert ‘‘AND ANALYSIS”
after ‘‘COLLECTION’.

On page 32, line 19, insert ‘‘and analysis”’
after ‘‘collection”.

On page 32, beginning on line 21, strike
‘“‘the head of each element of the intelligence
community’’ and insert ‘‘the head of any de-
partment, agency, or element of the United
States Government, and the components and
programs thereof,”.

On page 56, line 20, strike ‘‘(15) and (16)”’
and insert ‘“(18) and (19)”.

On page 194, line 9, strike ‘‘112(a)(11)”’ and
insert ‘‘112(a)(13)”".

On page 195, line 16, strike ‘‘112(a)(11)”’ and
insert ““112(a)(13)".

On page 195, line 23, strike ‘“112(a)(11)”’ and
insert <“112(a)(13)”.

On page 196, line 7, strike ‘‘112(a)(11)”’ and
insert ‘‘112(a)(13)”’.

AMENDMENT NO. 3750

(Purpose: To clarify the responsibilities of
the Directorate of Intelligence of the Na-
tional Counterterrorism Center for infor-
mation-sharing and intelligence analysis)

On page 87, line 16, strike ‘‘and” at the end.
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On page 87 between lines 16 and 17, insert
the following:

(D) ensure that intelligence (including
unevaluated intelligence) concerning sus-
pected terrorists, their organizations, and
their capabilities, plans, and intentions, the
source of such intelligence, and the method
used to collect such intelligence is dissemi-
nated in a timely and efficient manner that
promotes comprehensive all-source analysis
with the Directorate and by appropriately
cleared officers and employees of the United
States Government, notwithstanding the ele-
ment of the intelligence community that
collected such intelligence or the location of
such collection;

(E) conduct, or direct through the National
Intelligence Director an element or elements
of the intelligence community to conduct,
competitive analyses of intelligence prod-
ucts relating to suspected terrorists, their
organizations, and their capabilities, plans,
and intentions, particularly products having
national importance;

(F) implement policies and procedures to
encourage coordination by all elements of
the intelligence community that conduct
analysis of intelligence regarding terrorism
of all Directorate products of national im-
portance and, as appropriate, other products,
before their final dissemination;

(G) ensure the dissemination of Direc-
torate intelligence products to the Presi-
dent, to Congress, to the heads of other de-
partments and agencies of the executive
branch, to the Chairman of the Joint Chiefs
of Staff and senior military commanders,
and to such other persons or entities as the
President shall direct; and

On page 87, line 17, strike ““(D)”’ and insert
“(H).

On page 96, line 16, strike ‘‘foreign’.

Mr. ROBERTS. This amendment
clarifies that a primary mission of Na-
tional Intelligence Authority is the
elimination of barriers that impede
any coordination of all intelligence ac-
tivities, not merely counterterrorism
activities.

Three years after 9/11, information
sharing still remains, unfortunately, a
serious problem. As recently as last
week—as recently as last week—the
Senate Intelligence Committee re-
ceived a disturbing briefing in closed
session that clearly demonstrated that
even on matters related to the current
terrorist threat to our homeland, the
intelligence agencies still stubbornly
refuse to adequately share information.

The National Security Act of 1947
clearly stipulates that a primary mis-
sion of the head of the intelligence
community is to protect sources and
methods. The current language of the
Collins-Lieberman bill wisely balances
this with the need to also ensure that
intelligence concerning terrorism is
certainly shared with those who need
it.

This amendment seeks to broaden
that responsibility to include all intel-
ligence threats, such as the prolifera-
tion of weapons of mass destruction,
North Korea, and other intelligence
threats, not just terrorism. Terrorism
is a serious threat, but it is not the last
threat that we will face.

This amendment, which would build
on the Collins-Lieberman bill and their
already strong provisions for a ‘‘trust-
ed information network,” also stipu-
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lates that the national intelligence di-
rector is responsible for ensuring that
the information-sharing process be
automated to allow intelligence ana-
lysts to “‘pull” information from data-
bases rather than waiting for somebody
to push it to them. Currently, much of
the information sharing that does
occur in the intelligence community
happens only through phones and fax
machines, which is very inefficient,
and also it is unreliable.

I am hopeful the managers can find a
way to include this important amend-
ment in the bill. I ask unanimous con-
sent that the amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3747

Mr. ROBERTS. Mr. President, I ask
unanimous consent to call up amend-
ment No. 3747.

The PRESIDING OFFICER. Without
objection, the clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS]
proposes an amendment numbered 3747.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To provide the National Intel-
ligence Director with flexible administra-
tive authority with respect to the National
Intelligence Authority)

On page 43, after line 20, add the following:
SEC. 119. ADMINISTRATIVE AUTHORITIES.

(a) EXERCISE OF ADMINISTRATIVE AUTHORI-
TIES.—Notwithstanding any other provision
of law, the National Intelligence Director
may exercise with respect to the National
Intelligence Authority any authority of the
Director of the Central Intelligence Agency
with respect to the Central Intelligence
Agency under a provision of the Central In-
telligence Agency Act of 1949 specified in
subsection (c¢).

(b) DELEGATION OF ADMINISTRATIVE AU-
THORITIES.—Notwithstanding any other pro-
vision of law, the National Intelligence Di-
rector may delegate to the head of any other
element of the intelligence community with
a program, project, or activity within the
National Intelligence Program for purposes
of such program, project or activity any au-
thority of the Director of the Central Intel-
ligence Agency with respect to the Central
Intelligence Agency under a provision of the
Central Intelligence Agency Act of 1949 spec-
ified in subsection (c).

(c) SPECIFIED AUTHORITIES.—The authori-
ties of the Director of the Central Intel-
ligence Agency specified in this subsection
are the authorities under the Central Intel-
ligence Agency Act of 1949 as follows:

(1) Section 3 (60 U.S.C. 403c), relating to
procurement.

(2) Section 4 (50 U.S.C. 403e), relating to
travel allowances and related expenses.

(3) Section 5 (50 U.S.C. 403f), relating to ad-
ministration of funds.

(4) Section 6 (50 U.S.C. 403g), relating to ex-
emptions from certain information disclo-
sure requirements.

(5) Section 8 (b0 U.S.C. 403j), relating to
availability of appropriations.

(6) Section 11 (50 U.S.C. 403k), relating to
payment of death gratuities.

(7) Section 12 (50 U.S.C. 4031), relating to
acceptance of gifts, devises, and bequests.
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(8) Section 21 (560 U.S.C. 403u), relating to
operation of a central services program.

(d) EXERCISE OF DELEGATED AUTHORITY.—
Notwithstanding any other provision of law,
the head of an element of the intelligence
community delegated an authority under
subsection (b) with respect to a program,
project, or activity may exercise such au-
thority with respect to such program,
project, or activity to the same extent that
the Director of the Central Intelligence
Agency may exercise such authority with re-
spect to the Central Intelligence Agency.

On page 108, line 12, strike ““(1)”.

On page 108, line 19, strike ‘‘(2)”’ and insert
*(b) DEPOSIT OF PROCEEDS.—"’.

On page 108, strike line 23 and all that fol-
lows through page 109, line 3.

Mr. ROBERTS. Mr. President, this
amendment would provide the national
intelligence director with certain spec-
ified authorities already provided to
the Central Intelligence Agency. These
provisions include flexible acquisition,
spending, personnel, and management
authorities. As I have indicated, the
national intelligence director already
has these authorities. In addition, the
amendment permits the national intel-
ligence director to delegate any of the
specified authorities to the head of an
element of the intelligence community
for use by that element.

Under the National Security Act of
1947, the CIA has a range of authorities
in matters such as acquisition, spend-
ing, personnel, and management that
do not exist anywhere else in Govern-
ment. These sorts of authorities are
often required to effectively conduct
intelligence operations in a very time-
ly way. This amendment seeks to em-
power the national intelligence direc-
tor by allowing him to exercise these
authorities anywhere in the intel-
ligence community that he sees fit, not
just at the CIA.

I am extremely hopeful that the
managers can find a way to include
this very important amendment in the
bill.

Mr. President, I ask unanimous con-
sent to set aside the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3742

Mr. ROBERTS. Mr. President, I ask
unanimous consent to call up amend-
ment No. 3742.

The PRESIDING OFFICER. Without
objection, the clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS]
proposes an amendment numbered 3742.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To clarify the continuing applica-

bility of section 504 of the National Secu-
rity Act of 1947 to the obligation and ex-
penditure of funds appropriated for the in-
telligence and intelligence-related activi-
ties of the United States)

On page 28, line 17, strike ‘“‘or’’ and insert
“‘and’.

On page 33, between lines 2 and 3, insert
the following:



October 1, 2004

SEC. 114. FUNDING OF INTELLIGENCE ACTIVI-
TIES.

(a) FUNDING OF ACTIVITIES.—(1) Notwith-
standing any other provision of law, appro-
priated funds available to an intelligence
agency may be obligated or expended for an
intelligence or intelligence-related activity
only if—

(A) those funds were specifically author-
ized by the Congress for use for such activi-
ties;

(B) in the case of funds from the Reserve
for Contingencies of the National Intel-
ligence Director, and consistent with the
provisions of section 503 of the National Se-
curity Act of 1947 (50 U.S.C. 413b) concerning
any significant anticipated intelligence ac-
tivity, the National Intelligence Director has
notified the appropriate congressional com-
mittees of the intent to make such funds
available for such activity; or

(C) in the case of funds specifically author-
ized by the Congress for a different activ-
ity—

(i) the activity to be funded is a higher pri-
ority intelligence or intelligence-related ac-
tivity; and

(ii) the National Intelligence Director, the
Secretary of Defense, or the Attorney Gen-
eral, as appropriate, has notified the appro-
priate congressional committees of the in-
tent to make such funds available for such
activity.

(2) Nothing in this subsection prohibits the
obligation or expenditure of funds available
to an intelligence agency in accordance with
sections 1535 and 1536 of title 31, United
States Code.

(b) APPLICABILITY OF OTHER AUTHORITIES.—
Notwithstanding any other provision of this
Act, appropriated funds available to an intel-
ligence agency may be obligated or expended
for an intelligence, intelligence-related, or
other activity only if such obligation or ex-
penditure is consistent with subsections (b),
(c), and (d) of section 504 of the National Se-
curity Act of 1947 (50 U.S.C. 414).

(c) DEFINITIONS.—In this section:

(1) The term ‘‘intelligence agency’’ means
any department, agency, or other entity of
the United States involved in intelligence or
intelligence-related activities.

(2) The term ‘‘appropriate congressional
committees” means—

(A) the Permanent Select Committee on
Intelligence and the Committee on Appro-
priations of the House of Representatives;
and

(B) the Select Committee on Intelligence
and the Committee on Appropriations of the
Senate.

(3) The term ‘‘specifically authorized by
the Congress’’ means that—

(A) the activity and the amount of funds
proposed to be used for that activity were
identified in a formal budget request to the
Congress, but funds shall be deemed to be
specifically authorized for that activity only
to the extent that the Congress both author-
ized the funds to be appropriated for that ac-
tivity and appropriated the funds for that ac-
tivity; or

(B) although the funds were not formally
requested, the Congress both specifically au-
thorized the appropriation of the funds for
the activity and appropriated the funds for
the activity.

On page 33, line 3, strike “114.” and insert
©115.7.

On page 35, line 1, strike ‘“115.” and insert
“116.”.

On page 38, line 21, strike ‘“116.”” and insert
“117..

On page 40, line 10, strike “117.”” and insert
¢“118.”.

On page 43, line 1, strike “118.”” and insert
“119.”.

On page 200, between line 18 and 19, insert
the following:
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SEC. 309. CONFORMING AMENDMENT ON FUND-
ING OF INTELLIGENCE ACTIVITIES.

Section 504(a)(3) of the National Security
Act of 1947 (50 U.S.C. 414(a)(3)) is amended—

(1) in subparagraph (A), by adding ‘“‘and” at
the end;

(2) by striking subparagraph (B); and

(3) by redesignating subparagraph (C) as
subparagraph (B).

On page 200, line 19, strike ¢‘309.” and in-
sert ‘‘310.”.

On page 201, line 11, strike ‘‘310.” and in-
sert ¢“311.”.

On page 203, line 9, strike ‘“311.” and insert
“312.7.

On page 204, line 1, strike ‘‘312.”” and insert
€313.7.

Mr. ROBERTS. Mr. President, this
amendment would preserve the require-
ment in section 504 of the National Se-
curity Act that funds appropriated for
an intelligence activity must also be
specifically authorized.

I am hopeful I can work with the
managers of the bill and that we will
be able to include this important
amendment in the bill. It is absolutely
essential.

Mr. President, I ask unanimous con-
sent that the amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 3740, 3741, 3744, AND 3751

Mr. ROBERTS. Mr. President, I ask
unanimous consent to call up en bloc
amendments Nos. 3740, 3741, 3744, and
3751, and I ask they be considered sepa-
rately.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. ROBERTS]
proposes amendments numbered 3740, 3741,
3744, and 3751 en bloc.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that reading of the
amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments en bloc are as fol-
lows:

AMENDMENT NO. 3740
(Purpose: To include among the primary

missions of the National Intelligence Di-

rector the elimination of barriers to the

coordination of intelligence activities)

On page 9 line 13, insert ‘‘and intelligence’’
after ‘‘counterterrorism’.

AMENDMENT NO. 3741
(Purpose: To permit the National Intel-
ligence Director to modify National Intel-
ligence Program budgets before their ap-
proval and submittal to the President)

On page 23, line 1, strike ‘‘may require
modifications’ and insert ‘‘may modify, or
may require modifications,”.

AMENDMENT NO. 3744
(Purpose: To clarify the limitation on the
transfer of funds and personnel and to pre-
serve and enhance congressional oversight
of intelligence activities)

On page 28, line 17, strike ‘‘or’’ and insert
“and”.

On page 112, beginning on line 12, strike
“Committee on Governmental Affairs of the
Senate and the Committee on Government
Reform of the House of Representatives’ and
insert ‘‘Select Committee on Intelligence
and the Committee on Governmental Affairs
of the Senate and the Permanent Select
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Committee on Intelligence and the Com-
mittee on Government Reform of the House
of Representatives’.

On page 172, strike line 18 and all that fol-
lows through page 174, line 23, and insert the
following
SEC. 224. COMMUNICATIONS WITH CONGRESS.

AMENDMENT NO. 3751
(Purpose: To clarify the responsibilities of
the Secretary of Defense pertaining to the

National Intelligence Program)

On page 200, strike lines 5 through 11 and
insert the following:

SEC. 307. CONFORMING AMENDMENTS ON RE-
SPONSIBILITIES OF SECRETARY OF
DEFENSE PERTAINING TO NATIONAL
INTELLIGENCE PROGRAM.

Section 105(a) of the National Security Act
of 1947 (50 U.S.C. 403-5(a)) is amended—

(1) in paragraph (1), by striking ‘‘ensure’”’
and inserting ‘‘assist the Director in ensur-
ing”’; and

(2) in paragraph (2), by striking ‘‘appro-
priate”’.

Mr. ROBERTS. Mr. President, these
amendments contain clarifications to
the authorities of the national intel-
ligence director. I am told that our
staffs have been working very dili-
gently on these matters. I believe that
they strengthen the bill, and I am
hopeful they will be accepted by the
managers of the bill.

Mr. President, I ask unanimous con-
sent that these amendments now be set
aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERTS. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I thank
the Senator from Kansas, the distin-
guished chairman of the Senate Intel-
ligence Committee, for his thoughtful
amendments.

I have a great deal of admiration and
respect for the Senator’s knowledge in
this area. I was very pleased that he
participated in some of the commit-
tee’s hearings, particularly the one
where we had the former DCIs come in
and give us their views. Both and he
Senator ROCKEFELLER took the time
out of their August recess to come to
that hearing and fully participated in
it. They have been providing us with
their insight and guidance, which I
very much appreciate.

The Senator from Kansas has offered
a series of thoughtful amendments that
are designed to clarify provisions in
the bill with regard to information
sharing, the primary mission of the Na-
tional Intelligence Authority, the au-
thorities of the NID, and several other
matters. We agree largely with the
goals of these amendments, and we are
trying to work out agreement on spe-
cific language.

One of the problems we face, since we
have adopted a lot of different amend-
ments, including one cosponsored by
the Senator last night having to do
with an office of alternative analysis,
is we need to make sure we are not du-
plicating changes that have been made
by other amendments. It is a bit of a
moving target here.
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Another problem is, of course, we are
trying to maintain that delicate bal-
ance struck by our bill. Any amend-
ment that further strengthens the
NID’s authorities is a particular con-
cern to one group; any amendment
that weakens the NID’s authorities is a
particular concern to another. I know
the Senator is very aware of the com-
peting pressures in this regard.

In short, I want to assure the Senator
and thank him for his contributions.
We will try to work out these amend-
ments consistent with the approach we
have taken in the underlying bill. I
very much appreciate the Senator’s co-
operation and good work and his lead-
ership in this area.

Mr. ROBERTS. Mr. President, will
the distinguished chairman yield?

Ms. COLLINS. I would be happy to
yield.

Mr. ROBERTS. I say to the Senator,
I would like to thank you for your very
kind remarks. As the chairman knows,
we have 22 professional staffers who
were former analysts throughout the
intelligence community. We would like
to think we have expertise on this
issue. As the chairman knows and the
distinguished ranking member knows,
we did produce a 5ll-page inquiry on
WMD in regard to the inquiry on the
prewar intelligence. I think it is the
most thorough look at the intelligence
community that has been conducted in
the last 20 years. I am very proud of
our staff. I think we have an out-
standing staff.

I would just like to say this: This is
not going to be the best possible bill.
This is going to be the best bill possible
to achieve that delicate balance that
the distinguished chairman has talked
about. And that is not being untoward.
That is not bad. This is a very com-
prehensive bill. This touches our entire
intelligence community. So we are
bound to have to take a good look at
this, and we are also going to be bound
in terms of our responsibilities in
terms of oversight.

I would imagine that with any bill
you have what is called technical cor-
rections. In this particular bill, we are
going to have to take a hard look at
not only technical corrections but
monitor this bill as it evolves. But the
important thing is that both Senators
have been the primary movers of this
bill in moving it forward in a com-
prehensive way. I credit them for their
work. I can speak for all members of
the Intelligence Committee: We are
here, and we are here to help.

I thank the Senator for her Kkind
comments.

The PRESIDING OFFICER (Mr.
BURNS). The Senator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
cannot thank the Senator from Kansas
enough, chairman of the Intelligence
Committee, for what he has said. It
means everything to me and, I know,
to Senator COLLINS. We were asked to
take on this assignment in the Govern-
mental Affairs Committee because we
are the committee of jurisdiction over
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governmental reorganization. The In-
telligence Committee clearly has the
experience and expertise in matters of
intelligence. Senator ROBERTS and Sen-
ator ROCKEFELLER have contributed to
the product we have turned out. But it
is critically important to the success of
what we have started here that our
committee be working together with
Senator ROBERTS and his committee.

I appreciate the effort and thought-
fulness that went into the many
amendments that the Senator from
Kansas is offering. Our staffs are look-
ing them over. As Senator COLLINS
said, I hope we can accept a number of
them. They share the goals that we
have together, and they will strength-
en the bill. Then I look forward to Sen-
ator ROBERTS being on the conference
committee and helping us to come up
with a good result when we meet our
friends from the House.

Most of all, I thank him, my friend.
Together we are going to get some-
thing good done, not just for the intel-
ligence community but for the reason
for which our intelligence agencies
exist, and that is for our national secu-
rity.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. LIEBERMAN. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3801

Mr. CHAMBLISS. Mr. President, I
call for regular order with respect to
amendment No. 3801.

The PRESIDING OFFICER. The
amendment is pending.

Mr. CHAMBLISS. Mr. President, I
rise today, along with my colleague
Senator KYL, in support of amendment
No. 3801 which I will describe in a
minute.

Before I get to that, let me thank the
chairman and ranking member of the
Governmental Affairs Committee for
the great work they have done on this
bill. There has been no more delicate
situation this body has had to deal
with in many years, certainly in the 10
yvears I have been privileged to be a
part of the Congress. Certainly there is
no more important issue before us
today because this issue involves the
safety and security of every American,
not just this generation but future gen-
erations to come. No two people have
the concern of the American people
more at heart than do Chairman COL-
LINS and Ranking Member LIEBERMAN,
both of whom I have tremendous re-
spect for. I appreciate their leadership
on this issue.

Today I rise along with Senator KYL
in support of amendment No. 3801 to S.
2845. This amendment focuses on intel-
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ligence reform relative to the civil lib-
erties provision in the underlying bill.
Section 211 of the underlying bill estab-
lishes a civil liberties board and gives
that board certain powers and authori-
ties.

Let me be clear: There is no stronger
advocate for civil liberties in the Sen-
ate than myself. As a lawyer and a leg-
islator, my entire professional life has
been intertwined with the preservation
of the liberties we all enjoy as Ameri-
cans and which are enshrined in our
Constitution and our Bill of Rights.
The issue we debate today is not
whether we support our civil liberties;
we all support them as contained in the
Constitution and the Bill of Rights.
The question is, how best to balance
this issue with other rights that form
the cornerstone of our Constitution:
namely, that among our inalienable
rights from our Creator are life, lib-
erty, and the pursuit of happiness.

When Islamic terrorists threaten our
life and our liberties, we must act to
protect ourselves. That is why we are
here today debating the reformation of
our intelligence community. We know
our enemies want to kill us, and we un-
derstand that good intelligence will
protect us. In our country, we may dif-
fer on how to do this, but there is no
disagreement on why we need to do it.
Our challenge is to increase our intel-
ligence capabilities without undue in-
fringement on our individual liberties.

Today our struggle is against an
enemy unique in our history. The
enemy is not a nation state. Rather, it
is a warped philosophy that distorts
any rational notion of what a Supreme
Being expects of mankind. There are no
rules of warfare for our enemy. They
feel free and unencumbered to fly civil-
ian airplanes loaded with innocent pas-
sengers into buildings, killing thou-
sands of ordinary, hard-working, good
citizens of our country. They relish in
cutting off the heads of people who
have done no harm to them whatso-
ever, recording it on video and broad-
casting their horrific, inhumane ac-
tions to the world.

One only has to look at one of those
tapes or listen to the voices of helpless
victims pleading for their lives to
grasp how evil and dangerous these Is-
lamic terrorists are and why this Na-
tion must succeed in our fight against
them.

To win against such an enemy, we
need to keep our focus. We need clear,
unambiguous, and non-duplicative or-
ders and laws pertaining to our war on
terrorism and the protection of our
civil liberties.

S. 2845 is a bill to strengthen our in-
telligence capabilities. It is meant to
put more teeth into our ability to
track, find, and arrest or kill those
who wish to murder our people and de-
stroy our way of life. It is not a bill re-
garding our civil liberties.

As a member of the Senate Judiciary
Committee on the Constitution, Civil
Rights, and Property Rights, which has
oversight responsibility in this area, I
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am keenly aware of the safeguards that
are already in place to protect our civil
liberties from overreaching by the Gov-
ernment. Within the Department of
Justice, there is an entire division de-
voted to protecting our civil rights.
This division is responsible for coordi-
nating the civil rights enforcement ef-
forts of Federal agencies and assists in
identifying and removing provisions,
policies, and programs that violate our
individual rights and liberties.

Last month, by Executive Order
13353, President Bush created the Presi-
dent’s Board on Safeguarding Ameri-
cans’ Civil Liberties. This board is spe-
cifically designed to further strengthen
the protection of the rights of Ameri-
cans in the effective performance of na-
tional security and homeland security
functions.

As the President said when he estab-
lished the board and I quote, ‘“‘The
United States Government has a sol-
emn obligation, and shall continue
fully, to protect the legal rights of all
Americans, including freedoms, civil
liberties, and information privacy
guaranteed by Federal law, in the ef-
fective performance of national secu-
rity and homeland security functions.”

Our amendment to S. 2845 clearly
highlights the importance we all place
on civil liberties, but it leaves the
power to enforce our laws on this issue
where it belongs—with the appropriate
Federal agencies that are already
equipped and designed for that func-
tion.

Whenever U.S. officials or U.S. mili-
tary personnel violate any of our laws,
they need to be fully prosecuted. Of
course, we have good systems already
in place to make sure that happens.
For example, as bad as the abuse of
some Iraqi prisoners was, our military
justice system is handling those sol-
diers accused in exactly the right way.

Let me tell you a little bit about
what this board is designed to do and
the powers and authorities of this
board. I am reading from page 155 of
the underlying bill:

The Board shall continually review the in-
formation sharing practices of the depart-
ment’s agencies, and elements of the execu-
tive branch to determine whether they ap-
propriately protect privacy and civil lib-
erties. . .

And so on.

Now, further, on page 158, in order to
accomplish the provisions set forth in
the section I just read, this board has
access to information as follows, and I
am quoting from page 158, line 21:

If determined by the Board to be necessary
to carry out its responsibilities under this
section, the Board is authorized to . . .

Now I read on page 159, line 12:

. . require, by subpoena issued at the direc-
tion of a majority of the members of the
Board, persons (other than departments,
agencies, and elements of the executive
branch) to produce any relevant information,
documents, reports, answers, records, ac-
counts, papers, and other documentary or
testimonial evidence.

Now, this board has an obligation not
to sit back and wait for any complaints
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to be raised, or any issues to be raised
with the board, but an affirmative obli-
gation to go out and review the policies
and procedures of the civil organiza-
tions underneath the executive depart-
ment. So what is going to happen,
without question, is there will be prob-
lems in the intelligence community.
We know and understand that. The No.
1 deficiency in the intelligence commu-
nity is highlighted by every single
board; every single committee within
this body, or outside committee, that
has looked at this issue has agreed that
the lack of human intelligence is what
the main deficiency has been and con-
tinues to be today.

The only way we are going to cure
that problem is to encourage our spies
in the field—and that is exactly what
they are—and these spies are abso-
lutely necessary to provide the kind of
intelligence our military and civilian
authorities need to ensure our national
security.

This board is going to have the au-
thority to aggressively go out and re-
view any situation relative to a case
that is ongoing by any officer of the
CIA, wherever in the world that officer
may be operating. This board is going
to have the ability to take statements
from individuals who are Government
employees, or people outside the Gov-
ernment, who have information rel-
ative to any case they want to look at.

This bill goes even further. It says
this board has authority by subpoena
issued by just a majority of the mem-
bers of this board, to require individ-
uals or agencies to produce documents,
including classified documents, that
may be reviewed on any particular
case.

What is that going to do to every sin-
gle CIA agent who operates in the field,
or to every DIA agent who operates in
the field and who shares information
with the CIA? I think, without ques-
tion, what we are doing by the enact-
ment of these particular sections is to
create a morale problem at the Central
Intelligence Agency and our other in-
telligence agencies throughout our in-
telligence community that we will
never repair.

We are on the back side today, thank
goodness, of having repealed the
Deutch guidelines that were imple-
mented in 1995. Those guidelines pro-
hibited the expenditure of tax money
being paid to individuals providing us
intelligence if they had a criminal
record or any Kkind of disparaging
record in their past. Well, what that
meant was that we could only hire
Sunday school teachers to go out and
spy on bad guys around the world.
Thank goodness this body took affirm-
ative action in the last couple of years
to repeal those guidelines. But it was
only after the events of September 11
that we were able to accomplish that.

In addition to the morale problem
that will be created, which I don’t
think we will ever overcome, one might
say this is a board that is going to be
appointed by the President, confirmed

S10223

by the Senate, and they are not to be a
political board. Everybody in this body
knows what that means. This is going
to be a political board. In fact, the leg-
islation itself says that members of the
board shall be selected solely on the
basis of their professional qualifica-
tions, achievements, public stature, ex-
pertise in civil liberties and privacy,
relevant experience, and without re-
gard to political affiliation. But in no
event shall more than three members
of the board be members of the same
political party. So what we are doing
here, in effect, is creating a political
board. It makes no difference to me
which administration is in office. I
think it is bad policy to have our CIA
agents, DIA agents, and every other in-
telligence officer in the field that oper-
ates for the sole purpose of gathering
intelligence to save and protect Ameri-
cans from being killed or harmed, hav-
ing this board look over their shoulder
and have the ability not just to inves-
tigate the case they are operating on,
but to look at any information they
have shared with anybody else, or any
information that they have received
from anybody can also be reviewed and
traced back. I think it is bad policy to
create a board and give them that kind
of power and authority and expect
them to operate in any way other than
a political manner.

Rather than set up another entity
with broad powers, including subpoena
power, to look over the activities of
our intelligence personnel who are
fully engaged in important and dan-
gerous activities to protect all of us, I
would rather give our support and con-
fidence to those in the Department of
Justice who are working on our behalf
every day to protect our civil liberties.
I want to allow the newly formed
President’s Board on Safeguarding
Americans’ Civil Liberties to begin
their work. Let us not establish com-
peting and duplicative bureaucracies.

Our amendment will strike from sec-
tion 211 those provisions expanding the
powers given to this board to the point
of not allowing them to subpoena infor-
mation, including classified informa-
tion, from agents around the world and
other folks involved in the intelligence
community. We need to rapidly im-
prove our intelligence capabilities, and
that should be the focus of S. 2845. The
protection of our civil liberties is al-
ready the focus of the President and
the Department of Justice, and they
have the resources to do just that.

With that, I yield to my friend from
Arizona.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, I think the
Senator from Georgia has covered this
area very well. I spoke to it yesterday.
I know Senator STEVENS is here to lay
down some amendments. I will take a
few minutes to add one primary
thought to what the Senator from
Georgia has said, and then quickly lay
down three amendments, and then I
will be done.
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Let me make this one key point
about what the Senator from Georgia
is talking about. The 9/11 Commission
did not recommend the board or the
many different assistant directorships
and other provisions, from an ombuds-
man to IGs and the like, that are in-
cluded in the legislation that is before
us today. I am going to tell you what
the 9/11 Commission did recommend.
What it recommended is what the
President has done. What the com-
mittee did went far beyond that.

Our amendment does not eliminate
all of that, but at least it cuts it back
to some extent. That is what I want to
explain. Senator DURBIN discussed this
privacy amendment at length yester-
day. His primary point was that the 9/
11 Commission recommended this, and
therefore the committee did it, and
therefore we ought to not amend it
out. In fact, one of the things he said
was the 9/11 Commission recommended
this board, and following their rec-
ommendation, the legislation included
it.

What exactly did the 9/11 Commission
recommend? There were three specific
recommendations. They take one and a
half pages out of the entire report. I
will paraphrase the first two because
they are not directly on point:

As the President determines the guidelines
for information sharing among government
agencies and by those agencies with the pri-
vate sector, he should safeguard the privacy
of individuals about whom information is
shared.

Fine.

Two:

The burden of proof for retaining a par-
ticular governmental power should be on the
executive, to explain (a) that the power actu-
ally materially enhances security and (b)
that there is adequate supervision of the ex-
ecutive’s use of the powers. . . .

And three, and this is the key:

At this time of increased and consolidated
government authority, there should be a
board within the executive branch to oversee
adherence to the guidelines we recommend
and the commitment the government makes
to defend our civil liberties.

That is it. As the Senator from Geor-
gia said, that is exactly what the Presi-
dent did in his Executive Order 13353.
The Senator from Georgia described
what that Executive order does. I have
a full copy of all the entities involved
in it, the instructions to that board to
bring any credible information of pos-
sible violations of law to appropriate
end, to undertake other efforts to pro-
tect the legal rights of all Americans,
including freedoms, civil liberties, and
information privacy guaranteed by
Federal law, and so on.

In other words, what the 9/11 Com-
mission recommended the President
did. What is in this bill goes far beyond
that. What I said yesterday with re-
spect to risk aversion makes it clear
that what the committee did not only
goes far beyond what the 9/11 Commis-
sion recommended but will virtually
guarantee that the risk aversion,
which is a problem today, is exacer-
bated tenfold so that instead of being
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able to collect more intelligence and
analyze that intelligence better and
have people who are not involved in
group-think, who are actually willing
to think outside the box and not be in-
timidated by risks aversion, instead of
that, we are going to get more of that
because of all the layers of bureaucracy
that is going to be looking over peo-
ple’s shoulders.

What the bill does is require two offi-
cers within the national intelligence
authority, two out of six, one respon-
sible for privacy, the other for civil
rights and civil liberties. In addition,
there is an inspector general within the
national intelligence authority who,
among other things, is to monitor and
inform the director of violations of
civil liberties and privacy.

There is an ombudsman, which I
mentioned a moment ago. There is an
independent privacy and civil liberties
oversight board with extensive inves-
tigative authorities, which the Senator
from Georgia talked about, and privacy
and civil liberties officers within a long
list of executive branch departments
and agencies.

So what does the amendment we
have offered do? It deletes sections 126
and 127 which require officers for pri-
vacy and civil liberties within the na-
tional intelligence authority because
those already exist; it would strike sec-
tion 212 requiring privacy and civil lib-
erties officers within a long list of ex-
ecutive branch departments and agen-
cies; and it would modify the privacy
and civil liberties oversight board de-
scribed in section 211. It does not elimi-
nate it, so it would be duplicative of
the board the President created.

There will be an executive branch
board and an outside board, but this
board would not have the authority to
subpoena private individuals or docu-
ments and reports, accounts, and other
evidence of private individuals, nor
would it have the power to compel
through subpoena, for example, a de-
partment or agency to present docu-
ments.

I am not even sure, by the way, this
board would have the authority to do
that under the Constitution. I am not
sure that authority could be granted.
In any event, that would be a very per-
nicious power granted to it when that
power already exists in the ombuds-
man, in the inspector general, and the
other privacy officers that exist. It is
duplicative and unnecessary.

The net result of all these different
entities that have the same responsi-
bility is to basically tell intelligence
agencies: If you want to get to the end
of your career and have a pension at
the end of it, you better watch over
your shoulder because there are a
whole lot of other people doing that.
That is not the way to enhance our se-
curity.

Those are the additional points I
wanted to make in addition to those I
made yesterday with respect to this
amendment. I hope before we vote on
this amendment we will have an oppor-
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tunity to present these arguments in
short form with all of the Members in
attendance.

Mr. President, I indicated to the
chairman of the committee what I in-
tend to do next. Therefore, since our
procedure is to lay down one amend-
ment at a time, I ask unanimous con-
sent to lay down three amendments,
and I will explain what they are.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3926

Mr. KYL. Mr. President, the first is
amendment No. 3926, which is at the
desk, and I ask that amendment be
read.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Arizona [Mr. KYL] pro-
poses an amendment numbered 3926.

Mr. KYL. Mr. President, I ask unani-
mous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To amend the Immigration and
Nationality Act to ensure that non-
immigrant visas are not issued to individ-
uals with connections to terrorism or who
intend to carry out terrorist activities in
the United States)

At the end, add the following new title:

TITLE IV—VISA REQUIREMENTS

SEC. 401. FINDINGS.

Congress makes the following findings:

(1) Section 214 of the Immigration and Na-
tionality Act (8 U.S.C. 1184) governs the ad-
mission of nonimmigrants to the United
States and sets forth the process for that ad-
mission.

(2) Section 214(b) of the Immigration and
Nationality Act places the burden of proof
on a visa applicant to establish ‘‘to the satis-
faction of the consular officer, at the time of
the application for a visa...that he is enti-
tled to a nonimmigrant status’’.

(3) The report of the National Commission
on Terrorist Attacks Upon the United States
included a recommendation that the United
States ‘‘combine terrorist travel intel-
ligence, operations, and law enforcement in
a strategy to intercept terrorists...and con-
strain terrorist mobility”’.

(4) Fifteen of the 19 individuals who par-
ticipated in the aircraft hijackings on Sep-
tember 11, 2001, were nationals of Saudi Ara-
bia who legally entered the United States
after securing nonimmigrant visas despite
the fact that they did not adequately meet
the burden of proof required by section 214(b)
of the Immigration and Nationality Act.

(5) Prior to September 11, 2001, the Depart-
ment of State allowed consular officers to
approve nonimmigrant visa applications
that were incomplete, and without con-
ducting face-to-face interviews of many ap-
plicants.

(6) Each of the 15 individuals from Saudi
Arabia who participated in the aircraft hi-
jackings on September 11, 2001, filed a visa
application that contained inaccuracies and
omissions that should have prevented such
individual from obtaining a visa.

(7) Only one of the hijackers listed an ac-
tual address on his visa application. The
other hijackers simply wrote answers such
as ‘‘California’, ‘“New York’”, or ‘Hotel”
when asked to provide a destination inside
the United States on the visa application.
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(8) Only 3 of the individuals from Saudi
Arabia who participated in the aircraft hi-
jackings on September 11, 2001, provided any
information in the section of the visa appli-
cation that requests the name and address of
an employer or school in the United States.

(9) The 2002 General Accounting Office re-
port entitled ‘‘Border Security: Visa Process
Should Be Strengthened as Antiterrorism
Tool” outlined the written guidelines and
practices of the Department of State related
to visa issuance and stated that the Depart-
ment of State allowed for widespread discre-
tion among consular officers in adhering to
the burden of proof requirements under sec-
tion 214(b) of the Immigration and Nation-
ality Act.

(10) The General Accounting Office report
further stated that the ‘‘Consular Best Prac-
tices Handbook’ of the Department of State
gave consular managers and staff the discre-
tion to ‘‘waive personal appearance and
interviews for certain nonimmigrant visa ap-
plicants’.

(11) Only 2 of the 15 individuals from Saudi
Arabia who participated in the aircraft hi-
jackings on September 11, 2001, were inter-
viewed by Department of State consular offi-
cers.

(12) If the Department of State had re-
quired all consular officers to implement
section 214(b) of the Immigration and Na-
tionality Act, conduct face-to-face inter-
views, and require that visa applications be
completely and accurately filled out, those
who participated in the aircraft hijackings
on September 11, 2001, may have been denied
nonimmigrant visas and the tragedy of Sep-
tember 11, 2001, could have been prevented.

SEC. 402. IN PERSON INTERVIEWS OF VISA APPLI-
CANTS.

(a) REQUIREMENT FOR INTERVIEWS.—Section
222 of the Immigration and Nationality Act
(8 U.S.C. 1202) is amended by adding at the
end the following new subsection:

‘“‘(h) Notwithstanding any other provision
of this Act, the Secretary of State shall re-
quire every alien applying for a non-
immigrant visa—

‘(1) who is at least 12 years of age and not
more than 65 years of age to submit to an in
person interview with a consular officer un-
less the requirement for such interview is
waived—

““(A) by a consular official and such alien is
within that class of nonimmigrants enumer-
ated in section 101(a)(15)(A) or 101(a)(15)(G)
or is granted a diplomatic visa on a diplo-
matic passport or on the equivalent thereof;

‘(B) by a consular official and such alien is
applying for a visa—

‘(i) not more than 12 months after the date
on which the alien’s prior visa expired;

‘(i) for the classification under section
101(a)(15) for which such prior visa was
issued;

‘‘(iii) from the consular post located in the
country in which the alien is a national; and

‘(iv) the consular officer has no indication
that the alien has not complied with the im-
migration laws and regulations of the United
States; or

“(C) by the Secretary of State if the Sec-
retary determines that such waiver is—

‘(i) in the national interest of the United
States; or

‘‘(ii) necessary as a result of unusual cir-
cumstances; and

‘“(2) notwithstanding paragraph (1), to sub-
mit to an in person interview with a con-
sular officer if such alien—

‘“(A) is not a national of the country in
which the alien is applying for a visa;

‘(B) was previously refused a visa, unless
such refusal was overcome or a waiver of in-
eligibility has been obtained;
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‘“(C) is listed in the Consular Lookout and
Support System (or successor system at the
Department of State);

‘(D) may not obtain a visa until a security
advisory opinion or other Department of
State clearance is issued unless such alien
is—

‘(i) within that class of nonimmigrants
enumerated in section 101(a)(15)(A) or
101(a)(15)(G); and

‘(i) not a national of a country that is of-
ficially designated by the Secretary of State
as a state sponsor of terrorism; or

‘“(E) is identified as a member of a group or
sector that the Secretary of State deter-
mines—

‘(i) poses a substantial risk of submitting
inaccurate information in order to obtain a
visa;

‘(ii) has historically had visa applications
denied at a rate that is higher than the aver-
age rate of such denials; or

‘‘(iii) poses a security threat to the United
States.”.

(b) CoNDUCT DURING INTERVIEWS.—Section
222 of the Immigration and Nationality Act
(8 U.S.C. 1202), as amended by subsection (a),
is further amended by adding at the end the
following new subsection:

“(1) A consular officer who is conducting
an in person interview with an alien apply-
ing for a visa or other documentation shall—

“(1) make every effort to conduct such
interview fairly;

‘“(2) employ high professional standards
during such interview;

‘“(3) use best interviewing techniques to
elicit pertinent information to assess the
alien’s qualifications, including techniques
to identify any potential security concerns
posed by the alien;

‘“(4) provide the alien with an adequate op-
portunity to present evidence establishing
the accuracy of the information in the
alien’s application; and

‘“(6) make a careful record of the interview
to document the basis for the final action on
the alien’s application, if appropriate.”.

SEC. 403. VISA APPLICATION REQUIREMENTS.

Section 222(c) of the Immigration and Na-
tionality Act (8 U.S.C. 1202(c)) is amended by
inserting ‘‘The alien shall provide complete
and accurate information in response to any
request for information contained in the ap-
plication.” after the second sentence.

SEC. 404. EFFECTIVE DATE.

Notwithstanding section 341 or any other
provision of this Act, this title shall take ef-
fect 90 days after date of the enactment of
this Act.

Mr. KYL. Mr. President, this amend-
ment would codify and tighten the pro-
cedures for personal interviews of peo-
ple seeking temporary visas. Mr. Presi-
dent, 15 of the 19 hijackers who came
here received these kinds of visas. I
think in every case but one they were
not interviewed as the State Depart-
ment guidelines call for, as the statute
assumes but does not make explicit.
This amendment will do that.

If there are any issues or questions
about it, I would be happy to talk with
both the majority and minority. I am
hopeful we can work that out.

AMENDMENT NO. 3881

(Purpose: To protect crime victims’ rights)

Mr. KYL. Mr. President, the second
amendment that I ask be read is at the
desk. It is amendment No. 3881.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Arizona [Mr. KYL] pro-
poses an amendment numbered 3881.
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Mr. KYL. Mr. President, I ask unani-
mous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in the
RECORD of Thursday, September 30,
2004, under ‘“‘Text of Amendments.”’)

Mr. KYL. Mr. President, I recall in
the Senate a vote of I think it was 97 to
1 or 90-something to 1, in any event,
earlier this year that passed a proposed
statute to guarantee crime victims cer-
tain rights. That bill is pending in the
House.

What this does is take those exact
rights and make them applicable to
victims of terrorist attacks, terrorist
crimes.

Again, I invite comments. I do not
think it will be difficult. We will work
that out.

AMENDMENT NO. 3724
(Purpose: To strengthen anti-terrorism in-
vestigative tools, promote information
sharing, punish terrorist offenses, and for
other purposes)

Mr. KYL. Mr. President, I am happy
to go to my third amendment. This is
amendment No. 3724.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Arizona [Mr. KyL], for
himself, Mr. CORNYN, Mr. CHAMBLISS, and Mr.
NICKLES, proposes an amendment numbered
3724.

Mr. KYL. Mr. President, I ask unani-
mous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in the
RECORD of Tuesday, September 28, 2004
under ‘“‘Text of Amendments.””)

Mr. KYL. Mr. President, I rise today
to discuss an important amendment
that I will offer to the 9/11 Commission
bill. My amendment is substantially
the same as S. 2679, the Tools to Fight
Terrorism Act, a bill that I introduced
earlier this year with several other
members of the Judiciary Committee
and the Senate leadership.

Since the terrorist attacks of Sep-
tember 11, congressional committees
and executive agencies have conducted
exhaustive reviews of our Nation’s
antiterrorism safety net. We have had
scores of hearings in the House and
Senate judiciary committees, a Joint
Intelligence Committee Inquiry, the
9/11 Commission hearings and report,
and the Justice Department has con-
ducted extensive evaluations of its own
antiterrorism capabilities. These hear-
ings have uncovered numerous flaws
and gaps in our antiterrorism system.
We have found, for example, that in
many cases antiterror investigators
still have less authority to access in-
formation than do investigators of
other crimes that, while serious, pale
in comparison to the threat posed by
international terrorism. We also have
seen that some of the federal code’s
criminal offenses and penalties are far
too light, or too narrow in their scope,
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in light of the contemporary terrorist
threat. Yet, despite all of these hear-
ings and reports—and all of the gaps in
our antiterror laws that have been
identified—Congress has enacted no
major antiterror legislation in almost
three years.

This amendment addresses many of
the problems that these hearings and
reports have identified over the last
few years. At the outset, I would like
to emphasize 5 things about the amend-
ment.

This amendment is not about the PA-
TRIOT Act. This amendment does not
reauthorize or extend the PATRIOT
Act. Nor does it involve any of the sup-
posedly ‘‘controversial’’ provisions of
the PATRIOT Act.

Nothing in TFTA deals with Section
215 subpoenas, which some critics have
complained can be used to access a ter-
rorist’s records of book withdrawals
and computer use at a library.

Nothing in TFTA deals with delayed-
notice searches, which some critics de-
ride as ‘‘sneak and peak’ searches,
even though the PATRIOT Act only
codified judicial standards that have
been in place for decades.

Nothing in TFTA deals with roving
wiretaps, which some critics
mischaracterize as allowing taps of the
telephones of anyone who fits a general
description. This is not true. A roving
wiretap can only be used for a par-
ticular person, though it applies to any
phone that the person uses.

Nothing in TFTA deals with National
Security Letters, which allow certain
records to be subpoenaed and includes
an automatic nondisclosure require-
ment.

I happen to support the PATRIOT
and believe that it should not be al-
lowed to expire. Nevertheless, with this
amendment, I have deferred that de-
bate. This amendment does not involve
the PATRIOT Act or the debates about
it. The only way that one can object to
this amendment as ‘‘controversial’ is
if one is willing to define all antiterror
legislation as ‘‘controversial.” In a
post-9/11 world, with continuing
threats to the U.S. homeland—and
clear gaps in some of our antiterror
laws—such a presumption against all
antiterror legislation would be deeply
irresponsible. Fixing obvious flaws in
our laws, and giving antiterror inves-
tigators the tools that they need,
should not be controversial.

Much of TFTA is also in the House of
Representatives’ 9/11 Commission bill.
Approximately half of the provisions of
TFTA already have been included by
the House of Representatives in their
bill implementing the recommenda-
tions of the 9/11 Commission. For ex-
ample, the House bill already contains
the ‘‘Moussaoui fix,”” which allows
FISA warrants for lone-wolf terror-
ists—Section 412 of TFTA and section
2001 of H.R. 10.; new offenses for hoaxes
relating to terrorist crimes or the
deaths of U.S. soldiers—Section 416 of
TFTA and section 2021 of H.R. 10.; in-
creased penalties for obstruction of jus-
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tice in terrorism investigations—Sec-
tion 417 of TFTA and section 2023 of
H.R. 10.; authorization to share grand-
jury information with state and local
governments—Section 423(b) of TFTA
and section 2191 of H.R. 10.; improve-
ments to and expansion of the mate-
rial-support statute—Section 424 of
TFTA and section 2043 of H.R. 10.; a
new offense targeted at those who re-
ceive military-type training in ter-
rorist camps—Section 425 of TFTA and
2042 of H.R. 10.; expansion of the weap-
ons-of-mass-destruction laws—Section
426 of TFTA and section 2052 of H.R.
10.; and new laws targeted at those who
aid rogue states’ nuclear prolifera-
tion—Section 427 of TFTA and section
20563 of H.R. 10.

In all these respects, my amendment
is substantially identical to the House
bill. The amendment thus helps to
bring the Senate bill into line with the
House bill, lessening the need for a pro-
tracted conference and avoiding delay
in enacting this legislation.

TFTA directly implements a number
of the key recommendations and ad-
dresses key concerns of the 9/11 Com-
mission. The Report of the September
11 Commission recommends that Con-
gress address a number of deficiencies
in our nation’s preparedness against a
terrorist attack. The underlying bill
that we are considering responds to
many of those recommendations. This
amendment addresses others.

The 9/11 Commission Report rec-
ommends action to address, among
other things, the threat posed by weap-
ons of mass destruction and their pro-
liferation; the wvulnerabilities of our
seaports and mass-transit systems; the
need for improved information sharing;
the need to address terrorist finance;
the threat posed by sanctuaries where
terrorists operate training camps; and
the need for improved information
sharing. The report also discusses the
problems created by terrorist hoaxes,
and the legal barriers encountered in
the pre-September 11 investigation of
suspected hijacker Zacarias Moussaoui.

TFTA addresses every one of these
9/11 Commission recommendations.

TFTA’s provisions and the matters
that it address have been extensively
reviewed in congressional hearings.
Every provision of TFTA previously
has either been introduced as a bill in
the House or Senate or addresses a
matter that has been the subject of a
committee hearing. Collectively, the
provisions of TFTA have been the sub-
ject of 9 separate hearings before House
and Senate committees and have been
the subject of 4 separate committee re-
ports. In addition, the entire bill was
reviewed at a September 13 hearing be-
fore the Senate Subcommittee on Ter-
rorism. At that hearing, law professor
Jonathan Turley testified that every
one of TFTA’s provisions would be
upheld as constitutional by the U.S.
Supreme Court.

TFTA primarily consists of all or
part of 11 bills currently pending in the
House and Senate. Collectively, as of
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July 19, 2004—the day that TFTA was
introduced—the bills included in TFTA
have been pending before Congress for
12 years, 10 months, and 28 days. No
one can contend that TFTA and its
provisions have been ‘‘rushed through”
the Congress.

TFTA has the support of
antiterrorism experts across the ideo-
logical spectrum. The Justice Depart-
ment, in its September 13 testimony on
TFTA Dbefore the Terrorism Sub-
committee, expressed its strong sup-
port for the bill. Hearing witnesses
Barry Sabin—the Chief of the Criminal
Division’s Counterterrorism Section—
and Dan Bryant, the Assistant Attor-
ney General for the Office of Legal Pol-
icy—made clear in their joint written
testimony the Justice Department’s
view that the “Tools to Fight Ter-
rorism Act of 2004 makes well-consid-
ered, urgently needed changes to cur-
rent law, and would greatly aid law en-
forcement and intelligence officials in
their common mission to prevent ter-
rorist attacks and prosecute those who
would do us harm. The new tools pro-
vided by the TFTA will prevent—ter-
rorist—attacks and will make America
safer.”

At the Terrorism Subcommittee
hearing on TFTA, support for the bill
also was voiced by George Washington
University law professor Jonathan
Turley, a national-security expert who
often has been critical of the Justice
Department’s conduct of the war on
terror. In addition to a large number of
academic works in the areas of na-
tional-security and constitutional law,
Professor Turley has represented cli-
ents in a variety of high-profile na-
tional security cases in both criminal
and civil courts, including espionage
cases in both federal and military
courts. In his testimony before my sub-
committee, Professor Turley noted
that he ‘“‘also [has] been a vocal critic
of some of the measures taken after
September 11th on constitutional and
policy grounds.”

This is what Professor Turley had to
say about the TFTA in his testimony:

The Tools to Fight Terrorism Act of 2004
. . . contains many beneficial changes that
will increase the ability of the government
to pursue terrorists while preserving nec-
essary guarantees for civil liberties.

* * * * *

While we must be cautious not to legislate
out of a reflective impulse, September 11th
exposed a number of vulnerabilities and gaps
in our legal and intelligence systems that re-
main only partially addressed. This Act con-
tinues to work to close those gaps and to ac-
commodate the interests of the Executive
Branch in pursuing, prosecuting, and (hope-
fully) deterring terrorists.

* * * * *

The vast majority of the[] provisions [of
TFTA] are matters that, in my view, should
receive general support as balanced and nec-
essary measures.

* * * * *

TFTA should be a matter for general con-
sensus rather than division among civil lib-
ertarians and advocates of national security
interests. . . . [W]e need to recognize the im-
provements in this Act and the good-faith
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changes that have been made by members
seeking a fair balance in the legislation.

In one part of his testimony before
my subcommittee, Professor Turley
also recommended a change to a part of
the bill—in order to better protect civil
liberties. He recommended that, if the
FBI is given subpoena authority for
terrorism investigations, it also be re-
quired to report on the use of that au-
thority. The amendment that I offer
today incorporates this recommenda-
tion—it would require the FBI to re-
port to Congress on the number of sub-
poenas that it issues pursuant to this
new authority, and the circumstances
under which those subpoenas are
issued.

I will next discuss the provisions of
this amendment—and how they help to
address the recommendations and con-
cerns raised by the 9/11 Commission,
and what others have said about these
provisions.

The Moussaoui fix: The case of sus-
pected 9/11 conspirator Zacarias
Moussaoui is discussed extensively in
the 9/11 Commission Report.
Moussaoui, you will recall, is the Al
Qaeda operative who was arrested by
Minneapolis FBI agents several weeks
before the September 11 attacks. That
summer, instructors at a Minnesota
flight school became suspicious when
Moussaoui, with little apparent knowl-
edge of flying, asked to be taught to
pilot a 747. The instructors contacted
the Minneapolis office of the FBI,
which immediately suspected that
Moussaoui might be a terrorist.

The hearings conducted by the 9/11
Commission raised some agonizing
questions about the FBI’s pursuit of
Moussaoui. Commissioner Richard Ben-
Veniste noted the possibility that the
Moussaoui investigation could have al-
lowed the United States to ‘‘possibly
disrupt the [9/11] plot.” Commissioner
Bob Kerrey even suggested that with
better use of the information gleaned
from Moussaoui, the ‘‘conspiracy would
have been rolled up.” And Commis-
sioner Jamie Gorelick followed up by
asking whether more could have been
done to allow FBI agents to ‘‘break
through the barriers’” to their inves-
tigation of Moussaoui.

After the September 11 attacks, when
FBI agents finally were allowed to
search Moussaoui, they discovered in-
formation in his belongings that linked
him to two of the actual 9/11 hijackers,
and to a high-level organizer of the at-
tacks who later was arrested in Paki-
stan.

The 9/11 Commissioners are right to
ask whether more could have been done
to pursue this case. The problem is
that, given the state of the law at the
time, the answer to that question is
probably no. In fact, given the state of
the law today, the answer to the ques-
tion still would be no.

FBI agents were blocked from search-
ing Moussaoui because an outdated re-
quirement of the 1978 FISA statute.
FISA sets rules for searches conducted
for intelligence investigations. As the
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9/11 Commission Report notes, the FBI
field office was unable to obtain a FISA
warrant for Moussaoui because it
lacked information linking him to a
known terror group. As the Report
states:

Minneapolis agents ‘‘sought a special war-
rant under the Foreign Intelligence Surveil-
lance Act to [search Moussaoui]. To do so,
however, the FBI needed to demonstrate
probable cause that Moussaoui was an agent
of a foreign power, a demonstration that [is]

. . a statutory requirement for a FISA war-
rant. The agent did not have sufficient infor-
mation to connect Moussaoui to a foreign
power.

Current law simply does not allow
searches of apparent lone-wolf terror-
ists such as Zacarias Moussaoui—even
if the FBI can show probable cause to
believe that the person is involved in
international terrorism.

My amendment would correct this
problem. Section 412 gives the FBI
clear authority to conduct a search or
surveillance under FISA when it has
probable cause to believe that the tar-
get is engaged in or preparing for inter-
national terrorism. This new authority
would not require FBI to also link the
suspect to a particular terrorist group.

It is inevitable that Islamist terror-
ists will try again to attack the United
States. As agonizing as it is today to
review why we did not prevent the Sep-
tember 11 attacks, imagine if it hap-
pened again. Imagine if another attack
occurred—and another review commis-
sion found that critical FBI investiga-
tions again were undermined by the
lack of FISA authority to monitor and
search lone-wolf terrorists. We simply
cannot let that happen. We must en-
sure that today’s FBI agents are not
hampered by the same unnecessary
barriers that hurt the efforts of the
Minneapolis agents in August of 2001.

Process: A bill that is substantially
identical to section 412 first was intro-
duced in the Senate by Senator SCHU-
MER and me on June 5, 2002. We reintro-
duced the same provision in the 108th
Congress. That bill—S. 113—was unani-
mously reported by the Judiciary Com-
mittee in March 2003, and was approved
by the full Senate by a vote of 90-4 in
May 2003. A substantially identical pro-
vision also has been included in a
House bill introduced by Chairmen
SENSENBRENNER and Goss—and is in-
cluded in the House 9/11 Commission
bill as section 2001. The Moussaoui fix
also has been the subject of two hear-
ings—one in the Senate Intelligence
Committee on July 31, 2002, and one in
the House Crime Subcommittee on
May 18, 2004.

Section 412 is substantially identical
to section 2001 of the House of Rep-
resentatives’ 9/11 Commission bill.

Weapons of Mass Destruction and
Shoulder-Fired Antiaircraft Rockets:
The 9/11 Commission Report notes that
““al Qaeda has tried to acquire or make
weapons of mass destruction for at
least ten years. Preventing the
proliferation of these weapons war-
rants a maximum effort.”” The Report
also discusses ‘‘Pakistan’s illicit trade
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and [the] nuclear smuggling networks
of Pakistani nuclear scientist A.Q.
Khan.” The Report recommends that
the U.S. work with other nations ‘‘to
develop laws and an international legal
regime with universal jurisdiction to
enable the capture, interdiction, and
prosecution of such smugglers by any
state in the world.”

Sections 426 and 427 and subtitle B of
my amendment all are directed at pre-
venting terrorists from gaining access
to weapons of mass destruction. Sec-
tion 427 makes it a crime to participate
in or provide material support to a nu-
clear-weapons program, or other weap-
ons-of-mass-destruction program, of a
designated terrorist organization or
state sponsor of terrorism. There would
be extraterritorial jurisdiction for an
offense under this provision. Section
426 would amend the federal weapons-
of-mass-destruction statute to cover
attacks on property and would broaden
the bases for federal jurisdiction under
that statute. Subtitle B is designed to
deter the unlawful possession and use
of atomic weapons, radiological dis-
persal devices, shoulder-fired rockets,
and the variola virus (the causative
agent of smallpox).

In his testimony about these provi-
sions before the Terrorism Sub-
committee, Professor Jonathan Turley
had this to say:

[Section 426, the WMD-statute provision]
would close current loopholes in the interest
of national security and does not materially
affect civil liberty interests.

[Section 427] would criminalize the partici-
pation in programs involving special nuclear
material, atomic weapons, or weapons of
mass destruction outside of the United
States. This new crime with extraterritorial
jurisdiction is an obvious response to recent
threats identified by this country and other
allies like Pakistan. The obvious value of
such a law would be hard to overstate. . . . It
is important for the purposes of our
extraterritorial enforcement efforts to have
a specific crime on the books to address this
form of misconduct.

[With regard to subtitle B—the new shoul-
der-fired rockets proscription], [gliven the
enormous threats to our country from such
weapons, these increased penalties are mani-
festly reasonable. . . . While it is certainly
possible that a defendant could be in posses-
sion of a MANPADS as part of arms traf-
ficking or some other motive than terrorism,
this is clearly one of the most likely forms of
terrorist conduct.

Process: Sections 426 and 427 of my
amendment are identical to sections
2052 and 2053 of the House 9/11 Commis-
sion bill. These—and the new penalties
for possession of shoulder-fired rockets
and other dangerous weapons—also are
identical to legislation that Senator
CORNYN introduced earlier this year.

Mass-Transportation and Seaport Se-
curity: The 9/11 Commission Report
recommends that the U.S. government
“identify and evaluate the transpor-
tation assets that need to be protected,
set risk-based priorities for defending
them, select the most practical and
cost-effective ways of doing so, and
then develop a plan . . . to implement
the effort.”” While noting the con-
tinuing threat to aviation, the Report
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also emphasizes that ‘‘[o]pportunities
to do harm are as great, or greater, in
maritime or surface transportation”—
and that ‘‘railroads and mass transit”
are particularly difficult to protect
against terrorism.

Subtitles C and D of my amendment
address the unique challenges of pro-
viding security on mass-transportation
systems and at seaports by updating
current criminal offenses and creating
new offenses that are tailored to these
venues.

Here is what Professor Turley had to
say about the seaport-security provi-
sion during the hearing on TFTA:

[Subtitle D] addresses a weakness in our
domestic security system that has been re-
peatedly criticized as perhaps the country’s
single greatest threat: seaport security.
While much remains to be done in terms of
real security improvements at seaports,
[subtitle D] represents one of the most sig-
nificant legal reforms in this area.

* *

While many of [the acts of violence pro-
scribed by TFTA] can be currently pros-
ecuted under other laws, [subtitle D] would
create a tailored series of offenses affecting
seaports and seagoing vessels. For example,
one important addition would be a crime for
knowingly transporting dangerous material
for a terrorist operation or a terrorist. This
new crime in Section [455] will serve to in-
crease the expected deterrent for trans-
porters. Currently, a transporter can be pros-
ecuted as a co-conspirator as well as charged
with false statements in many cases. How-
ever, Section [455] would define a crime spe-
cifically with this type of opportunistic con-
duct in mind. For a prosecutor, such a tai-
lored law makes a case more compelling for
a jury.

* * * * *

These laws give the Executive Branch
more flexibility and options in dealing with
misconduct at our seaports. It could not be
more timely or more justified given recent
warnings from security experts.

Process: Subtitles C and D are iden-
tical to bills introduced this year by
Senators SESSIONS and BIDEN, respec-
tively. The Sessions bill was the sub-
ject of a hearing before the Senate Ju-
diciary Committee on April 8, 2004. The
Senate Subcommittee on Terrorism
held a hearing on the need to improve
security at U.S. seaports on January 27
of this year.

Information Sharing: The 9/11 Com-
mission Report recommends that ‘“‘in-
formation procedures should provide
incentives for sharing, to restore a bet-
ter balance between security and
shared knowledge.” The Report also
recommends that the President ‘‘co-
ordinate the resolution of the legal,
policy, and technical issues across
agencies to create a ‘trusted informa-
tion network’ ’—and that this informa-
tion-sharing network and the FBI
“build a reciprocal relationship, in
which state and local governments un-
derstand what information they are
looking for and, in return, receive some
of the information being developed.”

Sections 422 and 423 of my amend-
ment act on these recommendations by
improving the FBI’s ability to share in-
telligence information that has been

* * *

CONGRESSIONAL RECORD — SENATE

obtained under existing authorities.
Section 422 creates a uniform standard
under which the FBI would disseminate
intelligence information to other fed-
eral agencies. Under current law, sev-
eral different statutes govern the cir-
cumstances under which the FBI may
disseminate intelligence information
to other federal agencies. Some of
these statutes anomalously place re-
strictions on information sharing with
other federal agencies that are greater
than the restrictions applied to non-
federal agencies. This section allows
dissemination of intelligence informa-
tion under uniform guidelines devel-
oped by the Attorney General.

Section 423 amends current law to
make clear that national-security-re-
lated information may be shared with
relevant Federal, State, and local offi-
cials regardless of whether the inves-
tigation that produced the information
is characterized as a ‘‘criminal’ inves-
tigation or a ‘‘national security’ inves-
tigation. This section also would au-
thorize the sharing of grand-jury infor-
mation with appropriate state and
local authorities.

I do not think one can overstate the
importance of information sharing—of
tearing down the walls that prevent
different parts of the government from
exchanging intelligence and working
together in the war on terror.

A graphic illustration of the impor-
tance of tearing down the legal walls
between different terror investigators
is provided by another pre-September
11 investigation. Like the Moussaoui
case, this investigation also came tan-
talizing close to substantially dis-
rupting or even stopping the 9/11 plot—
and also ultimately was blocked by a
flaw in our antiterror laws. The inves-
tigation that I am talking about in-
volved Khalid Al Midhar, one of the
suicide hijackers of American Airlines
Flight 77, which was crashed into the
Pentagon, Kkilling 58 passengers and
crew and 125 people on the ground.

An account of the investigation of
Midhar is provided in the 9/11 Commis-
sion’s Staff Statement No. 10. That
statement notes as follows:

During the summer of 2001 [an FBI official]
. . . found [a] cable reporting that Khalid Al
Mihdhar had a visa to the United States. A
week later she found the cable reporting that
Mihdhar’s visa application—what was later
discovered to be his first application—listed
New York as his destination. . . . The FBI of-
ficial grasped the significance of this infor-
mation.

The FBI official and an FBI analyst work-
ing the case promptly met with an INS rep-
resentative at FBI Headquarters. On August
22 INS told them that Mihdhar had entered
the United States on January 15, 2000, and
again on July 4, 2001. . . . The FBI agents de-
cided that if Mihdhar was in the United
States, he should be found.

These alert agents immediately
grasped the danger that Khalid Al
Midhar posed to the United States—
and immediately initiated an effort to
track him down. Unfortunately, at the
time, the law was not on their side.
The Joint Inquiry Report of the House
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and Senate Intelligence Committees
describes what happened next:

Even in late August 2001, when the CIA
told the FBI, State, INS, and Customs that
Khalid al-Mihdhar, Nawaf al-Hazmi, and two
other ‘““Bin Laden-related individuals’ were
in the United States, FBI Headquarters re-
fused to accede to the New York field office
recommendation that a criminal investiga-
tion be opened, which might allow greater
resources to be dedicated to the search for
the future hijackers. . . . FBI attorneys took
the position that criminal investigators
“CAN NOT” (emphasis original) be involved
and that criminal information discovered in
the intelligence case would be ‘‘passed over
the wall” according to proper procedures. An
agent in the FBI’s New York field office re-
sponded by e-mail, saying: ‘‘Whatever has
happened to this, someday someone will die
and, wall or not, the public will not under-
stand why we were not more effective in
throwing every resource we had at certain
problems.”’

The 9/11 Commission staff report as-
sesses the ultimate impact of these
legal barriers:

Many witnesses have suggested that even
if Mihdhar had been found, there was noth-
ing the agents could have done except follow
him onto the planes. We believe this is incor-
rect. Both Hazmi and Mihdhar could have
been held for immigration violations or as
material witnesses in the Cole bombing case.
Investigation or interrogation of these indi-
viduals, and their travel and financial activi-
ties, also may have yielded evidence of con-
nections to other participants in the 9/11
plot. In any case, the opportunity did not
arise.

Congress must do what it can now to
make sure that something like this
does not happen again—that arbitrary,
seemingly minor bureaucratic barriers
are not allowed to undermine our best
leads toward uncovering an attack on
the United States. Sections 422 and 423
of my amendment would do just that.

Process: Subsection (b) of section 423
is included in H.R. 10, the House of
Representatives’ 9/11 Commission bill.
Sections 422 and 423 both are identical
to a bill that has been introduced by
Senator CHAMBLISS.

Subpoena Authority: The bill that
the Senate is now considering already
authorizes subpoena authority. Section
141(f)(5) of the bill authorizes the Na-
tional Intelligence Authority’s Inspec-
tor General to issue subpoenas for his
investigations. It also authorizes the
Inspector to go to federal court to en-
force his subpoenas if a recipient re-
fuses to comply with them. Section
211(g) of the bill also authorizes the
new Privacy and Civil Liberties Board
to issue administrative subpoenas and
to seek their judicial enforcement.

I agree with the bill’s judgment that
subpoena authority can be an impor-
tant investigative tool. For this rea-
son, section 415 of my amendment au-
thorizes the Attorney General to issue
judicially enforceable subpoenas in an
“investigation of a Federal crime of
terrorism.”

Rachel Brand, the Principal Deputy
Assistant Attorney General for the
Justice Department’s Office of Legal
Policy, described the need for subpoena
authority in terrorism investigations
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in a hearing before my subcommittee
on June 22 of this year. Ms. Brand
noted:

Although grand jury subpoenas are a suffi-
cient tool in many investigations, there are
circumstances in which an administrative
subpoena would save precious minutes or
hours in a terrorism investigation. For ex-
ample, the ability to use an administrative
subpoena will eliminate delays caused by
factors such as the unavailability of an As-
sistant United States Attorney to imme-
diately issue a grand-jury subpoena, espe-
cially in rural areas; the time it takes to
contact an Assistant United States Attorney
in the context of a time-sensitive investiga-
tion; the lack of a grand jury sitting at the
moment the documents are needed (under
federal law, the ‘‘return date’ for a grand-
jury subpoena must be on a day the grand
jury 1is sitting); or the absence of an
empaneled grand jury in the judicial district
where the investigation is taking place, a
rare circumstance that would prevent a
grand-jury subpoena from being issued at all.

To appreciate the potential importance of
an administrative subpoena in a terrorism
case, consider the following hypothetical ex-
ample. On Friday afternoon, counter-ter-
rorism investigators learn that members of
an al Qaeda cell have purchased bomb-mak-
ing materials from a chemical company.
They want to obtain records relating to the
purchase that may reveal what chemicals
the terrorists bought, as well as delivery
records that might reveal the terrorists’ lo-
cation. Investigators reach a prosecutor, who
issues a grand jury subpoena for those
records. But because the grand jury is not
scheduled to meet again until Monday morn-
ing and the recipient of a grand jury sub-
poena is not required to produce the records
until the next time the grand jury meets, in-
vestigators may not be able to obtain the in-
formation for three days during which time
the al Qaeda cell may have executed its plan.
If investigators had the authority to issue an
administrative subpoena, they could obtain
the records immediately and neutralize the
cell.

A recent paper issued by the Repub-
lican Policy Committee points out how
anomalous it is that the FBI does not
have subpoena authority for terrorism
investigations. As that report notes,
“[clurrent provisions of federal law
grant [administrative-subpoena] au-
thority to most government depart-
ments and agencies.” Moreover,
“[t]These authorities are not restricted
to high-profile agencies conducting
life-or-death investigations.” As the
paper notes, federal law currently au-
thorizes postal inspectors to issue ad-
ministrative subpoenas when inves-
tigating any ‘‘criminal matters related
to the Postal Service and the mails.”
Similarly, the Small Business Admin-
istration is empowered to use adminis-
trative subpoenas to investigate crimi-
nal activities under the Small Business
Act, such as embezzlement and fraud.
The Bureau of Immigration and Cus-
toms Enforcement has administrative-
subpoena authority for investigations
of violations of the immigration laws.
And DEA agents have subpoena author-
ity for criminal investigations under
the Controlled Substances Act.

As the RPC Policy Paper concludes,
“One can hardly contend that federal
investigators should be able to issue
administrative subpoenas to inves-

CONGRESSIONAL RECORD — SENATE

tigate Mohammed Atta if they suspect
that he broke into a mailbox—but
should not have the same authority if
they suspect he is plotting to fly air-
planes into buildings.”

Professor Jonathan Turley also com-
mented on TFTA’s subpoenas provision
in his testimony before the Terrorism
Subcommittee. He stated:

There is little reason to believe that a [Ju-
dicially Enforceable Terrorism Subpoena]
provision would be unconstitutional.

* * * * *

Much is made [by some critics] of the shift
from a grand-jury subpoena to a JETS sys-
tem. However, the term grand-jury subpoena
is misleading in that it is not issued by a
grand jury but a federal prosecutor. ‘‘[A]
grand jury subpoena gets its name from the
intended use of the . . . evidence, not from
the source of its issuance.”” Doe v. DiGenova,
779 F.2d 74, 80 n.11 (D.C. Cir. 1985). Adminis-
trative subpoenas are currently used in doz-
ens of areas and they have been upheld by
the United States Supreme Court. It is ex-
tremely rare for a federal prosecutor to deny
such a request from the FBI and the elimi-
nation of an Assistant United States Attor-
ney from the process is not likely to produce
a significant change in the level of review.

Professor Turley also added: ‘I would
strongly encourage the Senate to cou-
ple any JETS provision with a close
oversight process to monitor the num-
ber and nature of subpoenas issued
under the new law.” As I previously
noted, the amendment that I offer
today implements this recommenda-
tion: it includes a requirement that the
FBI report on the number of subpoenas
that it employs under the new author-
ity and the circumstances of their
issue.

Terrorist Training Camps: The 9/11
Commission Report recommends that
the U.S. government ‘‘identify and
prioritize actual or potential terrorist
sanctuaries. For each, it should have a
realistic strategy to keep possible ter-
rorists insecure and on the run, using
all elements of national power.” The
Report explains that such sanctuaries
pose a threat because they provide ter-
rorist groups with the ‘‘opportunity
and space to recruit, train, and select
operatives’—and that the hospitable
environment in the United States also
allowed this country to be used for ter-
rorist training and exercises.

Section 425 of my amendment would
make it a federal offense to knowingly
receive military-type training from or
on behalf of a designated foreign ter-
rorist organization. This provision ap-
plies extraterritorially to U.S. nation-
als, permanent residents, stateless per-
sons whose habitual residence is the
United States, or a person who is
brought into or found in the United
States.

The Justice Department testified in
favor of this provision at the Terrorism
Subcommittee’s hearing on the TFTA.
The joint statement of Messrs. Sabin
and Bryant notes that:

It is critical that the United States stem
the flow of recruits to terrorist training
camps. A danger is posed to the vital foreign
policy interests and national security of the
United States whenever a person knowingly
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receives military-type training from a des-
ignated terrorist organization or persons
acting on its behalf. Such an individual
stands ready to further the malicious intent
of the terrorist organization through ter-
rorist activity that threatens the security of
United States nationals or the national secu-
rity of the United States. Moreover, a train-
ee’s mere participation in a terrorist organi-
zation’s training camp benefits the organiza-
tion as a whole. For example, a trainee’s par-
ticipation in group drills at a training camp
helps to improve both the skills of his fellow
trainees and the efficacy of his instructors’
training methods. Additionally, by attending
a terrorist training camp, an individual
lends critical moral support to other train-
ees and the organization as a whole, support
that is essential to the health and vitality of
the organization.

Professor Turley had the following to
say about this provision of TFTA in his
testimony before the Terrorism Sub-
committee:

This proposal would fill a gap in our laws
revealed by recent cases, like that of Jose
Padilla, where citizens have trained at ter-
rorist camps. . . . The proposed crime has
been narrowly tailored to require a clear
knowledge element as well as a reasonable
definition of military-type training. The
United States has an obvious interest in
criminalizing such conduct and to deter citi-
zens who are contemplating such training. In
my view, it raises no legitimate issue of free
association or free speech given the criminal
nature of the organization. Most impor-
tantly, given the use of these camps to re-
cruit and indoctrinate such citizens as
Padilla and John Walker Lindh, this new
criminal offense is responsive to a clear and
present danger for the country.

Section 425 of my amendment is iden-
tical to section 2042 of the House of
Representatives’ 9/11 Commission bill.

Terrorist Hoaxes: The 9/11 Commis-
sion Report notes at several places
that false information about terrorist
threats influenced key events on Sep-
tember 11, 2001: possibly ‘‘a false report
of a third plane approaching” influ-
enced fire crews’ decisions on the
ground in New York City on that day,
and crisis managers were forced to sort

out ‘“‘a number of unnerving false
alarms’ immediately after the at-
tacks.

The Justice Department also has
commented on the harm caused by
false information and terrorist hoaxes.
In its testimony on the TFTA, the De-
partment noted:

Since September 11, hoaxes have seriously
disrupted people’s lives and needlessly di-
verted law-enforcement and emergency-serv-
ices resources. In the wake of the anthrax at-
tacks in the fall of 2001, for example, a num-
ber of individuals mailed unidentified white
powder, intending for the recipient to believe
it was anthrax. Many people were inconven-
ienced, and emergency responders were
forced to waste a great deal of time and ef-
fort. Similarly, in a time when those in uni-
form are making tremendous sacrifices for
the country, several people have received
hoax phone calls reporting the death of a
loved one serving in Iraq or Afghanistan.

Section 416 of my amendment is in-
tended to reduce the flow of false infor-
mation about terrorist or national-se-
curity-related events by making it a
criminal offense to knowingly convey
false information about terrorist
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crimes or the death or injury of a U.S.
soldier during war—if such misinforma-
tion is conveyed under circumstances
where it may reasonably be believed.

Professor Turley, at the Terrorism
Subcommittee hearing on TFTA, com-
mented that:

This new provision would create a serious
deterrent to a type of misconduct that rou-
tinely places the lives of emergency per-
sonnel at risk and costs millions of dollars in
unrecouped costs for the federal and state
governments. Since a terrorist seeks first
and foremost to terrorize, there is precious
[little] difference between a hoaxster and a
terrorist when the former seeks to shut down
a business or a community with a fake
threat. . . . This provision responds to the
increase in this form of insidious misconduct
and correctly defines it as criminal conduct.

Process: A bill that is substantially
identical to section 416 first was intro-
duced almost three years ago by Rep-
resentative LAMAR SMITH on November
11, 2001. That proposal was the subject
of a hearing before the House Crime
Subcommittee on November 7, 2001.
The bill was reported by the House Ju-
diciary Committee on November 29,
2001, which issued Report No. 107-306
for the bill. The Smith bill was then
unanimously approved by the House of
Representatives on December 12, 2001.
Representative SMITH reintroduced the
bill in this Congress. The House Crime
Subcommittee held another hearing on
the proposal on July 10, 2003, and the
Judiciary Committee issued Report No.
108-505 for the new Smith bill. Also,
Senator HATCH has introduced a
version of this proposal in the Senate.

Section 416 of my amendment is
nearly identical to section 2022 of the
House of Representatives’ 9/11 Commis-
sion bill.

Financial and Material Support to
Terrorists: The 9/11 Commission Report
states in its recommendations that
“vigorous efforts to track terrorist fi-
nancing must remain front and center
in U.S. counterterrorism efforts.”

Subtitle E of my amendment, the
“Combating Money Laundering and
Terrorist Financing Act,” expands the
list of predicate offenses for money
laundering to include burglary and em-
bezzlement, operation of an illegal
money-transmitting business, and of-
fenses related to alien smuggling, child
exploitation, and obscenity that were
enacted or amended by the Protect
Act. It also amends current law to pro-
hibit concealing having provided fi-
nancing while knowing that it has been
or will be provided to terrorists.

Section 424 of my amendment ex-
pands existing prohibitions on pro-
viding material support to terrorist
groups. This provision makes it a
crime to provide material support to
any crime of international or domestic
terrorism, and expands federal jurisdic-
tion over such offenses.

The Justice Department emphasized
the importance of the material-support
statute in its joint statement on the

TFTA ©before the Terrorism Sub-
committee:
The TFTA ... improves current law by

clarifying several aspects of the material

CONGRESSIONAL RECORD — SENATE

support statutes. This is another key tool in
preventing terrorism. As the Department of
Justice has previously indicated, ‘‘a key ele-
ment of the Department’s strategy for win-
ning the war against terrorism has been to
use the material support statutes to pros-
ecute aggressively those individuals who
supply terrorists with the support and re-
sources they need to survive . . . . The De-
partment seeks to identify and apprehend
terrorists before they can carry out their
plans, and the material support statutes are
a valuable tool for prosecutors seeking to
bring charges against and incapacitate ter-
rorists before they are able to cause death
and destruction.”

The 9/11 Commission Report also em-
phasizes the need ‘‘to ensure protection
of civil liberties” during the war on
terrorism. In order to address concerns
raised by some courts and litigants
about the chilling effect of the current
material-support statute, section 424 of
the amendment clarifies what it means
to provide ‘‘training,” ‘‘personnel,”
and ‘‘expert advice or assistance’ to a
terrorist group.

Professor Turley, in his Terrorism
Subcommittee testimony on TFTA,
said of section 424 that ‘‘[t]his proposal
would actually improve the current
federal law by correcting gaps and am-
biguities that have led to recent judi-
cial reversals. In that sense, the pro-
posal can be viewed as a slight benefit
to civil liberties by removing a dan-
gerous level of ambiguity in the law.”

A provision identical to section 424 of
my amendment appears in the House of
Representatives 9/11 Commission bill as
section 2043.

Presumption of No Bail for Terror-
ists: Section 413 of my amendment
would add terrorists to the category of
criminal defendants for whom there is
a presumption of no bail. Under cur-
rent law, a criminal suspect will be de-
nied bail in federal court if the govern-
ment shows that there is a serious risk
that the suspect will flee, obstruct jus-
tice, or injure or threaten a witness or
juror. The judge must presume this
showing is present if the suspect is
charged with a crime of violence, a
drug crime carrying a potential sen-
tence of ten years or more, any crime
that carries a potential sentence of life
or the death penalty, or the suspect
previously has been convicted of two or
more such offenses. Section 413 would
add terrorist offenses to this list—
judges would be required to presume
that facts requiring a denial of bail are
present. This is only a presumption—
the terror suspect still could attempt
to show that he is not a flight risk or
potential threat to jurors or witnesses.

The Justice Department testified as
to the importance of this provision at
the Terrorism Subcommittee hearing
on TFTA:

Current law provides that federal defend-
ants who are accused of serious crimes, in-
cluding many drug offenses and violent
crimes, are presumptively denied pretrial re-
lease under 18 U.S.C. § 3142(e). But the law
does not apply this presumption to those
charged with many terrorism offenses. To
presumptively detain suspected drug traf-
fickers and violent criminals before trial,
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but not suspected terrorists, defies common
sense.
* * * * *

This omission has presented authorities
real obstacles to prosecuting the war on ter-
rorism, as Michael Battle, U.S. Attorney for
the Western District of New York, testified
before this subcommittee on June 22. In the
recent ‘‘Lackawanna Six’’ terrorism case in
his district, prosecutors moved for pre-trial
detention of the defendants, most of whom
were charged with (and ultimately pled
guilty to) providing material support to al
Qaeda. It was expected that the defendants
would oppose the motion. What followed was
not expected, however. Because the law does
not allow presumptive pre-trial detention in
terrorism cases, prosecutors had to partici-
pate and prevail in a nearly three-week hear-
ing on the issue of detention, and were forced
to disclose a substantial amount of their evi-
dence against the defendants prematurely, at
a time when the investigation was still ongo-
ing. Moreover, the presiding magistrate
judge did in fact authorize the release of one
defendant, who, it was later learned, had lied
to the FBI about the fact that he had met
with Osama bin Laden in Afghanistan.

The Lackawanna Six case illustrates the
real-life problems the absence of presump-
tive pre-trial detention has posed to law en-
forcement. But this shortcoming in the law
has also enabled terrorists to flee from jus-
tice altogether. For example, a Hezbollah
supporter was charged long ago with pro-
viding material support to that terrorist or-
ganization. Following his release on bail, he
fled the country.

The suspect described above eventu-
ally was recaptured by the United
States 6 years after his escape. During
that time, he was not a participant in
a terrorist attack against the United
States—but he could have been.

Jonathan Turley also commented on
section 413 in his testimony at the Ter-
rorism Subcommittee hearing on
TFTA. He stated:

[Section 413] would create a presumption
against bail for accused terrorists. Under
this amendment, such a presumption could
be rebutted by the accused, but the court
would begin with a presumption that the ac-
cused represents a risk of flight or danger to
society. This has been opposed by various
groups, who point to the various terrorist
cases where charges were dismissed or re-
jected, including the recent Detroit scandal
where prosecutorial abuse was strongly con-
demned by the Court. I do not share the op-
position to this provision because I believe
that, while there have been abuses in the in-
vestigation and prosecution of terrorism
cases, the proposed change sought by the
Justice Department is neither unconstitu-
tional nor unreasonable.

* * * * *

This proposal would not impose a categor-
ical denial of bail but a presumption against
bail in terrorism cases. Congress has a clear-
ly reasonable basis for distinguishing ter-
rorism from other crimes in such a presump-
tion. In my view, this would be clearly con-
stitutional.

While I have been critical of the policies of
Attorney General John Ashcroft, I do not
share the view of some of my colleagues in
the civil liberties community in opposition
to this change. There is currently a presump-
tion against pretrial release for a variety of
crimes in 18 U.S.C. § 3142(e), including major
drug crimes. It seems quite bizarre to have
such a presumption in drug cases but not ter-
rorism cases.

Use of FISA in immigration pro-
ceedings: The 9/11 Commission Report
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recommends that the United States
‘“‘combine terrorist travel intelligence,
operations, and law enforcement in a
strategy to intercept terrorists, find
terrorist travel facilitators, and con-
strain terrorist mobility.”” The report
also states that ‘“‘[t]he challenge for na-
tional security in an age of terrorism is
to prevent the very few people who
may pose overwhelming risks from en-
tering or remaining in the United
States undetected.”

Section 419 of my amendment is de-
signed to allow the federal government
to more readily employ intelligence in-
formation to keep suspected terrorists
out of the United States. The Foreign
Intelligence Surveillance Act requires
the government to provide notice when
information obtained through FISA is
used in any federal proceeding. In 1996,
Congress created an exception to this
requirement for alien-terrorist removal
proceedings. This section would extend
this exception to all immigration pro-
ceedings—the government would be
able to use FISA information to deny
an alien a particular immigration ben-
efit, to bar his reentry, or to detain
him on immigration charges, all with-
out revealing that the information was
obtained through FISA. Such author-
ity would be useful because in many in-
stances, notice that information was
obtained through FISA would disclose
to the alien that he or his associates
have been the target of a FISA inves-
tigation—a disclosure that effectively
would compromise an ongoing inves-
tigation.

Professor Turley addressed this pro-
vision in his testimony before the Ter-
rorism Subcommittee on the TFTA:

This provision would change the current
system in which the government must notify
parties in an immigration case that it is
using information obtained through FISA.

Section [419] was criticized recently by the
American Immigration Lawyers Association
(AILA) group as ‘‘constitutionally dubious.”
Despite my respect for AILA and its work, I
must disagree with the suggestion that this
provision might be found unconstitutional.
The government is allowed to use secret evi-
dence in such proceedings and the only
change here is the identification of the
source of such secret information. . . . This
provision would, in my view, pass constitu-
tional muster.

. . . [T]he true legal change produced by
Section [419] is marginal. There are good-
faith reasons for the government’s reluc-
tance to acknowledge an on-going FISA in-
vestigation. While I oppose FISA generally,
this does not appear an unreasonable request
from the Justice Department.

Other provisions: lifetime post-re-
lease supervision, obstruction of jus-
tice, denial of benefits. In his testi-
mony on TFTA before the Terrorism
Subcommittee, Professor Turley also
had the following to say about these
provisions of TFTA:

[Section 414] This provision would make
terrorists eligible for lifetime post-release
supervision. Under the current law, certain
individuals convicted of terrorist crimes are
not eligible for lifetime post-release super-
vision because the underlying offense did not
create a foreseeable risk of death or serious
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injury. The Justice Department has objected
to the current language of 18 U.S.C. §3583 as
too restrictive since there are many individ-
uals who knowingly support terrorist activi-
ties, but do so through less overtly violent
means, such as computer-related crimes. The
purpose is only to make such individuals eli-
gible for lifetime supervision. This proposal
seems facially reasonable in light of the so-
phisticated web of supporting co-conspira-
tors working with groups like Al-Qaeda.

[Section 417] This provision increases the
penalties for obstruction of justice in ter-
rorism cases. The Justice Department be-
lieves that the increase from 5 to 10 years in
terrorism cases is needed to show the added
severity of such misconduct in this context.
For the purpose of full disclosure, I have rep-
resented defendants charged under false
statement provisions like 18 U.S.C. §1001 and
I have been a critic of the abusive use of
false statement charges by the Justice De-
partment in non-terrorist cases. However,
seeking higher penalties for obstruction in
the area of terrorism is not an unreasonable
demand and certainly would not raise any
immediate constitutional problems.

[Section 421] This provision would deny
federal benefits to convicted terrorists. The
denial of such benefits is currently allowed
under the Controlled Substances Act and
makes obvious sense given the nature of
these crimes.

In conclusion, I would simply remind
my colleagues that every provision of
TFTA has been fully explored in con-
gressional committee hearings—the in-
dividual provisions of the bill have
been the subject of nine separate hear-
ings—and every provision of TFTA has
the full support of the Department of
Justice. These provisions address obvi-
ous and in some cases glaring gaps in
our nation’s antiterrorism safety net.
We cannot allow these problems to con-
tinue to go unaddressed.

I urge my colleagues to support the
amendment.

Mr. President, this is a controversial
amendment. It is sometimes called the
Tools for Terrorism Act. There are 20
specific provisions of this amendment.
Some of them are very
uncontroversial, some have become
controversial. What I am proposing to
do by laying this amendment down is
begin a dialog with members of both
the majority and the minority to see
which of them we can agree to be
adopted.

This was the most efficient way to do
that rather than independently offer-
ing each one seriatim. But it is my in-
tention to work out a unanimous con-
sent agreement with both sides that
would result in as much of this amend-
ment as possible, from my perspective,
but in any event, as much as we can
agree upon, being agreed to without
any further debate or votes if they are
not necessary.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I very
much appreciate the cooperation of the
Senator from Arizona. We would be
happy to work with him on the three
amendments that he has laid down.

I do want to debate further the other
amendment, his first amendment on
privacy and civil liberties oversight.
That is a key amendment, and I do
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want to engage on that. However, 1
know that Senator STEVENS is under a
tight timeframe for this afternoon. I
would be willing to delay my response
to the debate of the two Senators on
my side of the aisle until after Senator
STEVENS has had an opportunity to lay
down his amendments.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. I thank the Chair.
Mr. President, I join Senator COLLINS
in thanking Senator KYL and Senator
CHAMBLISS for offering the amend-
ments. I thank Senator KYL particu-
larly for the spirit in which he of-
fered—and some of the amendments we
will be able to reach agreement on—the
last amendment—the so-called tools
for terrorists?

Mr. KYL. Yes.

Mr. LIEBERMAN. Tools to fight ter-
rorism, as I would call it. As you said,
parts of it are very controversial. As an
individual Senator, probably a lot of it
I would support, but I particularly ap-
preciate the Senator’s conclusion here
because neither the Senator from Ari-
zona nor I want to come into a situa-
tion where we are getting this bill’s
fate swept up in controversial amend-
ments.

I look forward to working with the
Senator and members of both caucuses
to pick out the parts that there is gen-
eral agreement on, and I believe there
will be a good number of those, and
make the bill stronger and then get it
moving to adoption. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska

Mr. STEVENS. Mr. President, I have
a series of requests for cosponsors of
amendments that I have introduced. I
ask unanimous consent that they be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 3826, 3827, 3829 AND 3840, EN

BLOC

Mr. STEVENS. Mr. President, I call
up the four amendments at the desk. I
ask unanimous consent that each of
them be read and then set aside so we
can go through calling up the four of
them, and then I will make some com-
ments about them. They are amend-
ments Nos. 3826, 3827, 3829 and 3840.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Alaska [Mr. STEVENS],
for himself, Mr. WARNER, and Mr. INOUYE,
proposes an amendment numbered 3826.

The Senator from Alaska [Mr. STEVENS]
proposes an amendment numbered 3827.

The Senator from Alaska [Mr. STEVENS],
for himself, Mr. WARNER, and Mr. INOUYE,
proposes an amendment numbered 3829.

The Senator from Alaska [Mr. STEVENS],
for himself, Mr. WARNER, Mr. INOUYE, and

Mr. BURNS, proposes an amendment num-
bered 3840.

The amendments are as follows:
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AMENDMENT NO. 3826

(Purpose: To modify the duties of the Direc-
tor of the National Counterterrorism Cen-
ter as the principal advisor to the Presi-
dent on counterterrorism matters)

On page 84, beginning on line 8, strike
‘“‘joint operations” and insert ‘‘strategic
planning”’.

AMENDMENT NO. 3827

(Purpose: To strike section 206, relating to

information sharing)

On page 130, strike line 20 and all that fol-
lows through page 153, line 2.

AMENDMENT NO. 3829

(Purpose: To amend the effective date
provision)

On page 212, strike lines 3 through 6, and
insert the following:

(a) IN GENERAL.—This Act and the amend-
ments made by this Act shall take effect one
yvear after the date of the enactment of this
Act, except that—

(1) subsections (a) and (b) of section 102 (re-
lating to the establishment of the position of
National Intelligence Director) shall take ef-
fect 90 days after the date of the enactment
of this Act, and the President shall prescribe
the duties of the position of National Intel-
ligence Director that are to apply before sub-
sections (d) and (e) of such section take ef-
fect;

(2) section 143 (relating to the establish-
ment and operation of the National
Counterterrorism Center) shall take effect 90
days after the date of the enactment of this
Act, and the National Counterterrorism Cen-
ter shall be operated without reference to its
status under section 143(a) as an entity with-
in the National Intelligence Authority until
the National Intelligence Authority is estab-
lished when section 101 takes effect;

(3) section 331 and the amendments made
by such section shall take effect 90 days
after the date of the enactment of this Act;
and

(4) a provision of this Act shall take effect
on any earlier date that the President speci-
fies for such provision in an exercise of the
authority provided in subsection (b).

AMENDMENT NO. 3840

(Purpose: To strike the fiscal and acquisition
authorities of the National Intelligence
Authority)

On page 109, strike line 4 and all that fol-

lows through page 113, line 3.

On page 113, line 4, strike ‘163.”” and insert
£162.”.

On page 114, line 1, strike ‘‘164.”” and insert
¢163.”.

AMENDMENT NO. 3826

Mr. STEVENS. Mr. President, I will
address the amendment first in order,
amendment No. 3826. This is offered to
clarify the duties and responsibilities
of the Director of the National

Counterterrorism Center. The bill cur-

rently states that the Director of the

National Counterterrorism Center

shall serve as the principal adviser to

the President and the national intel-
ligence director on joint operations re-
lated to counterterrorism.

This amendment strikes ‘‘joint oper-

ations’” and inserts in lieu thereof
“‘strategic planning.” The bill under
consideration creates the National

Counterterrorism Center to develop
and unify strategy, to develop inter-
agency terrorism plans, not to conduct
joint operations.

I call attention to page 83, lines 3, 9,
and 10, of the committee print.
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In support of the bill under consider-
ation, this amendment clarifies the
role of the Director of the National
Counterterrorism Center to support
planning and not conduct operations.

It is the intent of this amendment to
make it perfectly clear that the na-
tional counterterrorism director would
have no control over the conduct of
joint operations. Having the intel-
ligence director to report directly to
the President would be inappropriate.
Furthermore, the Secretary of Defense
is the principal adviser to the Presi-
dent on military operations. As cur-
rently drafted, the director of the Na-
tional Counterterrorism Center shall
serve as the principal adviser to the
President on joint operations. This is
very unclear. Does it include military
operations? Our amendment eliminates
that ambiguity by striking ‘‘joint oper-
ation” and inserting ‘‘strategic plan-
ning,” which would appear to be con-
sistent with the amendment adopted
by the committee in the markup to
change the directorate of operations to
directorate of planning within the Na-
tional Counterterrorism Center. I
would hope that the manager of the
bill would give this amendment serious
consideration because I think it clears
up a defect in the bill as it is presently
written.

AMENDMENT NO. 3829

Now I will address amendment No.
3829. This amendment would delay the
implementation of the bill from 6
months to 1 year. I want to make it
clear that this amendment would not
delay the implementation of the office
of the national intelligence director or
the National Counterterrorism Center
but gives the administration 6 more
months to implement the many offices,
councils, and changes in the intel-
ligence community that the bill re-
quires.

We are facing an election. We do not
know what the outcome of the election
is, but to put the burdens of this bill in
the first 6 months on the administra-
tion, whether it is the existing one or a
new one, is entirely inappropriate. The
first 6 months of a new Congress and
the new year of an administration go
by very quickly, and I think there is
just too much to do with regard to
budget, presentation of State of the
Union message, so many other things,
to have this implementation done
within 6 months.

I make this recommendation because
many of the individuals I have spoken
to in the intelligence community and
those who appeared before our Appro-
priations Committee suggest that exe-
cuting these changes should not be at
an accelerated pace. Here are the im-
portant quotes from Dr. Kissinger.

What I say and what I have written should
be read in conjunction with a joint state-
ment that is being issued today by the fol-
lowing group of individuals: former Senator
Boren, former Senator Bradley, former Sec-
retary of Defense Carlucci, former Secretary
of Defense William Cohen, former Director of
the Central Intelligence Agency Robert
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Gates, former Under Secretary of Defense
John Hamre, former Senator Gary Hart, my-
self, former Senator Sam Nunn, former Sen-
ator Warren Rudman, and former Secretary
of State George Shultz.

It is obviously a bipartisan group, and we
are concerned that the reforms of the mag-
nitude that are being talked about and with
the impact that they will have on the con-
duct of intelligence and on the national secu-
rity machinery should not be rushed through
in the last weeks of the congressional session
in the middle of a Presidential election cam-
paign. The consequences of this reform will
inevitably produce months and maybe years
of turmoil as the adjustments are made in
the operating procedures of the national se-
curity apparatus and of the intelligence ma-
chinery. That is inherent to reform. But we
should not have to explain in retrospect why
it was so necessary to come to a conclusion
in the middle of a Presidential election cam-
paign. Whatever decisions are made this
week, we will have to deal with the imme-
diate terrorist challenge by the apparatus
that now exists, as it has already been re-
formed in the light of the experience of Sep-
tember 11. So urgency should not trump sub-
stance.

From Dr. John Hamre, former Dep-
uty Secretary of Defense:

Mr. Chairman, we are now very far along
the road in this debate. Unfortunately, from
my perspective, the shape of this debate has
been driven more by political imperative
than deep analysis of the challenges we face
in this area. We do need intelligence reform,
I believe. But I believe the debate to date,
and the proposals before the Congress, are
too narrowly constructed around one per-
ceived failure of the intelligence community,
and that is the failure to coordinate the ac-
tivities of the components of the intelligence
community.

Without this extra 6 months, I feel
the administration would be hard-
pressed to meet the strict require-
ments, recommendations, and guide-
lines this bill imposes. It does not re-
quire a delay of 6 months; it just gives
6 more months. If they can do it in 2
months, fine, but why put a 6-month
deadline when the study that is in-
volved has a 6-month deadline? My
amendment allows the President to
move fast if he believes it is prudent
but does not mandate a rush to finish.

I urge my colleagues to support this
amendment which would only work to
help the administration to execute this
mission well.

AMENDMENT NO. 3827

The amendment strikes line 20 on
page 130 of the bill and all text that fol-
lows to line 2 on page 153 which relates
to creation of a huge information shar-
ing network. The current occupant of
the Chair will be very interested in this
amendment.

I understand the need for this office
to be created, and my amendment will
create such an office. But, it would
strike the specific requirements and
guidelines that the national intel-
ligence director would have to follow
to establish a network for intelligence
information sharing. My amendment
would allow the intelligence commu-
nity, and more importantly the na-
tional intelligence director, to be using
the information to determine what
type of network they need.
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During our Committee hearings, Dr.
Henry Kissinger made the following
analysis:

Different components of the government
have different missions and priorities that
cause them to assign different levels of im-
portance to protecting intelligence informa-
tion. Good management requires that, when
there are contradictions between using intel-
ligence and protecting it, decisions are made
by established procedure. Sharing should be
optimized, not managed in detail. To at-
tempt to prescribe all the circumstance in
bureaucratic or legalistic language would in-
volve so much detail and so many exceptions
as to defeat its own purpose.

Also, sharing of this information will
not be the ultimate panacea. ADM
James Ellis, former Commander of U.S.
Strategic Commander until a few
months ago, made the following point:

We should be wary of homogenizing cen-
tralized processes that, albeit unintention-
ally, may suppress or filter differing views.
Recent op-ed pieces have noted the inevi-
tability of surprise in our past and offered as
well that often a surprise is a result of defi-
cient analysis, not collection or even sharing
of data.

Also, from our intelligence reform
hearings, Judge Richard Posner, from
the Tth Circuit, Court of Appeals stated
the following:

The Commission thinks the reason the bits
of information that might have been assem-
bled into a mosaic spelling 9/11 never came
together in one place is that no one person
was in charge of intelligence. That is not the
reason. The reason, or rather, the reasons
are, first, that the volume of information is
so vast that even with the continued rapid
advances in data processing it cannot be col-
lected, stored, retrieved and analyzed in a
single database or even network of linked
databases. Second, legitimate security con-
cerns limit the degree to which confidential
information can safely be shared, especially
given the ever-present threat of moles like
the infamous Aldrich Ames. And third, the
different intelligence services and the
subunits of each service tend, because infor-
mation is power, to hoard it. Efforts to cen-
tralize the intelligence function are likely to
lengthen the time it takes for intelligence
and analyses to reach the President, reduce
diversity and competition in the gathering
and analysis of intelligence data, limit the
number of threats given serious consider-
ation and deprive the president of a range of
alternative interpretations of ambiguous and
incomplete data—and intelligence data will
usually be ambiguous and incomplete.

I point out that the administration’s
statement, so-called SAP which came
from the administration, says:
the administration supports the strong infor-
mation-sharing authorities granted to the
NID in the bill. The administration is con-
cerned that the extensive authorities and re-
sponsibilities granted the Office of Manage-
ment and Budget to implement the informa-
tion-sharing network are both outside of
OMB’s usual responsibilities and are incon-
sistent with the goal of ensuring an NID with
effective authority to manage the intel-
ligence community. These responsibilities
should be granted to the NID in such a way
as to remain consistent with section 892 of
the Homeland Security Act of 2002.

The administration also believes that the
detail in which the legislation prescribes the
network is excessive. The network would be
more likely to accomplish its beneficial goal
if the bill simply provided the authority nec-
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essary for its establishment while leaving
the details to be worked out and altered as
the circumstances require.

I am also concerned with the very
ambitious schedule that the bill delin-
eates. In 90 days, just 3 months, the Di-
rector of OMB would be required to
submit to the President and the Con-
gress a description of the Network, es-
tablish a director of services and con-
duct a review of relevant current Fed-
eral agency capabilities; it would seem
to me that we are setting the adminis-
tration up to fail with such an unrea-
sonable time frame.

I am also concerned about the cost.
The bill estimates this could cost at
least $50 million dollars. Where would
the funds for this program come from?
Also, how would they influence exist-
ing programs to coordinate these ac-
tivities? Currently there are not any
funds designated for these activities.
Would they be requested from a supple-
mental or would they be taken from
the intelligence community’s very
tight budget?

Also, I was hoping that the chairman
and the ranking member could provide
a clearer picture about the protection
of civil liberties. I understand that the
Privacy and Civil Liberties Boards will
be included in discussions—but I worry
about the extent to which—and I am
quoting from the bill now:
private sector data, including information
from owners and operators of critical infra-
structure, is incorporated into the Network;
and that the private sector is both providing
and receiving information.

This is another czar. We already have
an intelligence czar. Now this provision
in this bill creates an information czar.

It ‘“‘requires that the national intel-
ligence director is to set standards for
information technology and commu-
nication.” By the way, it does not say
necessarily related to intelligence—
across the entire executive branch, for
every Cabinet Secretary and I presume
for the FCC.

The NID would also develop an integrated
information technology and communication
network that ensures information sharing
across the entire executive branch again for
every Cabinet Secretary
and agency, as I understand it, in the
Federal Government
and with the State and local governments
and the private sector.

The scope of this is beyond com-
prehension. How can this group, now,
created by the OMB, assure that pri-
vacy and civil liberties will be ensured
when there is only one person at the
helm, and that person is selected by
the OMB?

Am I reading the bill wrong? I don’t
think so.

What purposes are to be gained from a gov-
ernmentwide database that includes every
part of the Government—Federal. State,
local?

Are we dreaming up a new net? Is
this a new Internet? Is this a govern-
ment net? What is it and why should
we give one person the authority to
control communications in this man-
ner in this bill?

S10233

It would create the largest techno-
logical surveillance system ever seen
in the world. I repeat that: The largest
technological surveillance system ever
seen in the world. I think it should be
given very thoughtful analysis.

We have to give NID time to estab-
lish what and how such information
should be gathered, how it is to be ana-
lyzed, how it is to be stored, and how it
is to be shared. That is to take place in
90 days. I hope the administration, the
committee members and their staff
take a look at this amendment. This
provision is going to delay this bill, un-
less my amendment is adopted or some
form of that. Again, I am ready to hear
if we have misanalyzed this, but we
have checked it with people who have
been in the system a long time and
they agree our reading is correct. I
again refer the administration and the
committee to amendment No. 2837.
That is a significant amendment, in
my opinion.

AMENDMENT NO. 3840

I turn my attention to amendment
No. 3840. This is an amendment cospon-
sored by Senators WARNER, INOUYE, and
the current occupant of the chair, Sen-
ator BURNS. It concerns the acquisition
of major intelligence systems. The pur-
pose of this amendment is to strike the
provisions of the bill which transfer
major decisionmaking authorities re-
lating to acquisition of national secu-
rity and defense systems to the na-
tional intelligence director.

My concern stems from a few items,
based on the language in this bill. It is
unclear to me and to us if the national
intelligence director would be respon-
sible for the creation of an entire new
staff for the acquisition of major sys-
tems or if the Department of Defense
shall have to transfer to the NID its
personnel to provide the manpower, ex-
pertise, and staff for these acquisition
functions. If that is the case, then how
would the Department of Defense exe-
cute its own oversight of its own pro-
grams? And, if the national intel-
ligence directorate were to have to use
its own people until they can hire new
people, the national director would
have to fall back to utilizing the per-
sonnel of the existing agencies, the
people Congress deemed in 2004 were
the problem and not the solution.

Until it is clear to the Secretary of
Defense whether the national intel-
ligence director must create a bureauc-
racy or parallel structure, it is my rec-
ommendation that we continue the
current structure which permits the
Secretary of Defense the decision au-
thority over these vital programs.

The NID should request what author-
ity he needs. We should not give it all
to him and then have the Secretary of
Defense fight to get back some of the
normal functions of the Department of
Defense. The underlying bill leaves
that determination now to NID to
begin with.
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The Secretary of Defense should con-
tinue to oversee the execution of acqui-
sition programs within his Depart-
ment, and the agencies related to de-
fense, especially those combat support
agencies such as the National Security
Agency and the National Geospatial-
Intelligence Agency.

The Congress recognized the fact
that neither the National Security
Agency nor the National Geospatial
Agency currently possess capability to
manage major acquisition programs by
passing the fiscal year 2004 National
Defense Authorization Act, Public Law
108-354, which transferred these very
responsibilities to the Department of
Defense. We, the Senate, just trans-
ferred these authorities and respon-
sibilities to the Department of Defense.
What led to this transfer of acquisition
responsibility was a series of critical
mistakes regarding the ability to ob-
tain and manage the acquisition of
major systems. Some of these mistakes
wound up costing the taxpayers close
to $1 billion. This is not something we
should experiment with, especially
with new, untested leadership or per-
sonnel.

I repeat, we just changed this this
year. We moved it over to prevent the
further loss of money and now the com-
mittee suggests it should be changed
again and now put under a new director
who has no experience and no back-
ground in acquisition at all.

The administration has taken a pol-
icy in that statement, indicating they
believe the committee’s provision re-
lating to the NID’s role in acquisition
of major systems needs further study
to ensure that the requirements of
major consumers are met.

They understand this transfer is pre-
mature. It may be the Congress should
reverse itself now and move this acqui-
sition authority back to the NID. But
let’s let the NID get up and running.
Let’s find out whether we have con-
fidence in that system before we take
it away from the Department of De-
fense, when we just took it away from
the Intelligence Committee because of
the failures of the past.

Finally, the language currently in
the bill would only cover the Depart-
ment of Defense programs and not the
programs in the National Intelligence
Program, and that is where the prob-
lems lie.

I urge the Senate not to act in haste
where such large amounts of funds are
currently in play. They currently have
a considerable amount of money we
have already put up for these acquisi-
tions. The Senate should not break a
system that is now working well since
this transfer earlier this year, nor put
up obstacles to our obtaining major ac-
quisition systems necessary for na-
tional security as quickly as possible.

Again, I urge members of the com-
mittee to take a look at that.

AMENDMENT NO. 3882

Mr. President, have 1 called up
amendment No. 3882? If not, I do wish
it to be called up at this time. I ask all
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other amendments be set aside and this
be called up, amendment No. 3882.

The PRESIDING OFFICER. Without
objection, the clerk will report amend-
ment No. 3882.

The assistant legislative clerk read
as follows:

The Senator from Alaska [Mr. STEVENS]
proposes an amendment numbered 3882.

Mr. STEVENS. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

AMENDMENT NO. 3882

(Purpose: To propose an alternative section
141, relating to the Inspector General of
the National Intelligence Authority)

On page 60, strike line 5 and all that fol-
lows through page 77, line 18, and insert the
following:
SEC. 141. INSPECTOR GENERAL OF THE NA-

TIONAL INTELLIGENCE AUTHORITY.

(a) OFFICE OF INSPECTOR GENERAL OF NA-
TIONAL INTELLIGENCE AUTHORITY.—There is
within the National Intelligence Authority
an Office of the Inspector General of the Na-
tional Intelligence Authority.

(b) PURPOSE.—The purpose of the Office of
the Inspector General of the National Intel-
ligence Authority is to—

(1) create an objective and effective office,
appropriately accountable to Congress, to
initiate and conduct independently inves-
tigations, inspections, and audits relating
to—

(A) the programs and operations of the Na-
tional Intelligence Authority;

(B) the relationships among the elements
of the intelligence community within the
National Intelligence Program; and

(C) the relationships between the elements
of the intelligence community within the
National Intelligence Program and the other
elements of the intelligence community;

(2) recommend policies designed—

(A) to promote economy, efficiency, and ef-
fectiveness in the administration of such
programs and operations, and in such rela-
tionships; and

(B) to prevent and detect fraud and abuse
in such programs, operations, and relation-
ships;

(3) provide a means for keeping the Na-
tional Intelligence Director fully and cur-
rently informed about—

(A) problems and deficiencies relating to
the administration of such programs and op-
erations, and to such relationships; and

(B) the necessity for, and the progress of,
corrective actions; and

(4) in the manner prescribed by this sec-
tion, ensure that the congressional intel-
ligence committees are kept similarly in-
formed of—

(A) significant problems and deficiencies
relating to the administration of such pro-
grams and operations, and to such relation-
ships; and

(B) the necessity for, and the progress of,
corrective actions.

(¢) INSPECTOR GENERAL OF NATIONAL INTEL-
LIGENCE AUTHORITY.—(1) There is an Inspec-
tor General of the National Intelligence Au-
thority, who shall be the head of the Office
of the Inspector General of the National In-
telligence Authority, who shall be appointed
by the President, by and with the advice and
consent of the Senate.

(2) Any individual nominated for appoint-
ment as Inspector General of the National
Intelligence Authority shall have significant
prior experience in the fields of intelligence
and national security.
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(d) DUTIES AND RESPONSIBILITIES.—(1) The
Inspector General of the National Intel-
ligence Authority shall have the duties and
responsibilities set forth in applicable provi-
sions of the Inspector General Act of 1978 (b
U.S.C. App.).

(2) In addition to the duties and respon-
sibilities provided for in paragraph (1), the
Inspector General shall—

(1) provide policy direction for, and plan,
conduct, supervise, and coordinate independ-
ently, the investigations, inspections, and
audits relating to the programs and oper-
ations of the National Intelligence Author-
ity, the relationships among the elements of
the intelligence community within the Na-
tional Intelligence Program, and the rela-
tionships between the elements of the intel-
ligence community within the National In-
telligence Program and the other elements
of the intelligence community to ensure
they are conducted efficiently and in accord-
ance with applicable law and regulations;

(2) keep the National Intelligence Director
fully and currently informed concerning vio-
lations of law and regulations, violations of
civil liberties and privacy, and fraud and
other serious problems, abuses, and defi-
ciencies that may occur in such programs
and operations, and in such relationships,
and to report the progress made in imple-
menting corrective action;

(3) take due regard for the protection of in-
telligence sources and methods in the prepa-
ration of all reports issued by the Inspector
General, and, to the extent consistent with
the purpose and objective of such reports,
take such measures as may be appropriate to
minimize the disclosure of intelligence
sources and methods described in such re-
ports; and

(4) in the execution of the duties and re-
sponsibilities under this section, comply
with generally accepted government audit-
ing standards.

(e) AMENDMENTS TO INSPECTOR GENERAL
AcCT OF 1978.—(1) The Inspector General Act
of 1978 (5 U.S.C. App.) is amended—

(A) by redesignating section 8J as section
8K; and

(B) by inserting after section 8I the fol-
lowing new section:

‘‘SPECIAL PROVISIONS CONCERNING THE
NATIONAL INTELLIGENCE AUTHORITY

“SEC. 8J. (a) Notwithstanding the last 2
sentences of section 3(a), the Inspector Gen-
eral of the National Intelligence Authority
shall be under the authority, direction, and
control of the National Intelligence Director
with respect to audits or investigations, or
the issuance of subpoenas, which require ac-
cess to information concerning intelligence
or counterintelligence matters the disclo-
sure of which would constitute a serious
threat to national security. With respect to
such information, the Director may prohibit
the Inspector General from initiating, car-
rying out, or completing any investigation,
inspection, or audit if the Director deter-
mines that such prohibition is necessary to
preserve the vital national security interests
of the United States.

‘“(b) If the National Intelligence Director
exercises the authority under subsection (a),
the Director shall submit to the congres-
sional intelligence committees an appro-
priately classified statement of the reasons
for the exercise of such authority within
seven days.

‘“(c) The National Intelligence Director
shall advise the Inspector General of the Na-
tional Intelligence Authority at the time a
report under subsection (a) is submitted,
and, to the extent consistent with the pro-
tection of intelligence sources and methods,
provide the Inspector General with a copy of
such report.
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¢(d) The Inspector General of the National
Intelligence Authority may submit to the
congressional intelligence committees any
comments on a report of which the Inspector
General has notice under subsection (c) that
the Inspector General considers appropriate.

‘““(e) In this section, the term ‘congres-
sional intelligence committees’ means—

‘(1) the Select Committee on Intelligence
of the Senate; and

‘(2) the Permanent Select Committee on
Intelligence of the House of Representa-
tives.”.

(2) Section 8H(a)(1)(A) of that Act is
amended by inserting ‘‘National Intelligence
Authority,” before ‘‘Defense Intelligence
Agency’’.

(3) Section 11 of that Act is amended—

(1) in paragraph (1), by inserting ‘‘the Na-
tional Intelligence Director;”’ after ‘‘the Of-
fice of Personnel Management;’’; and

(2) in paragraph (2), by inserting ‘‘the Na-
tional Intelligence Authority,” after ‘‘the
Office of Personnel Management,’’.

Mr. STEVENS. Mr. President, this is
the final amendment I would call up
now. Again, I apologize for the way it
is brought forward. The time factors
involved are very narrow, I know. I do
want to say, parenthetically, again,
one paper said I shouted at the chair-
man yesterday. I certainly hope I did
not shout at the chairman of the com-
mittee. Having formerly been the
chairman—and Senator LIEBERMAN
also has been the chairman—I know
the vast diversity of this committee
and the difficulty we have had bringing
this bill to the floor. I think they have
done an extremely fine job under the
circumstances we have. I don’t know
why we are being pressured as we are,
but the decision has been made to get
this bill out, and so we share the lead-
ership position to accomplish that
goal.

But I am worried, as I told the man-
agers personally, that some of the in-
depth study others of us have given to
this bill is not being listened to. The
problem will be not in having the bill
passed; the problem will be in having
the bill implemented if some of these
amendments are not adopted. The
timeframes in particular worry me
greatly, the timeframes within this
process. This is worse than establishing
a new department, really. This is a
control mechanism over a system that
abhors control. It is hard to control. If
we do it wrong, we are going to bust
this system. We are going to destroy
the morale. As I said the other day, it
takes a minimum of 5 years to get an
agent in the field, and it will take an-
other 5 years before that agent can ac-
tively recruit people and deal with the
nationals and really help control the
national assets we need for our secu-
rity. The people we have in the field
right now really started out around
1994 or 1995. They are out there. If we
disturb their morale so they decide to
pursue other courses, positions, or
other goals, this Government is going
to be left literally exposed. All of these
people are extremely capable people. 1
have never encountered the intel-
ligence quotient in any other area in
our Government that I have run into in
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the intelligence field. They are high-
strung people. They are people whose
morale is absolutely essential.

I urge the Senate to consider the mo-
rale of the people in the system now
and those who will be coming into the
system as we moved forward. Do not
set timeframes such that it is designed
for failure. Give them time. The sys-
tem is working now. I have said that
time and again. I don’t think most peo-
ple know how much change has oc-
curred in the intelligence community
since 9/11. It is working. The fact that
we haven’t had another 9/11 shows that
it is working. I hope we will be careful.

I want to talk about this one amend-
ment.

Mr. WARNER. Mr. President, will the
Senator yield for 1 minute? I associate
myself with his remarks about how we
are going about this. We have made
enormous progress since the 1991 oper-
ation in Iraq, as the Senator well
knows, particularly in the tactical
level and in military intelligence. I am
hopeful that in this haste, we do not
unintentionally go back from the
progress we have made so far.

Mr. STEVENS. I thank the Senator.
We made progress in a lot of areas out-
side of Iraq. I am in contact now with
people in the Philippines. We have
problems. We have problems in Indo-
nesia. We have problems throughout
the area. We have problems with all of
these drugs from Afghanistan. This is a
complex world. When we visited with
the station chiefs throughout the world
recently, they all said the same thing.
Ours is a very difficult problem. It is
hard to figure out our priorities right
now. They are going to have to wait
until NID gives them their priorities.
How long must they wait?

My amendment suggests an alter-
native to the inspector general of the
National Intelligence Authority as pro-
posed in this bill.

This is amendment No. 3882.

Under the committee bill, the inspec-
tor general would have the authority
to provide policy direction on inter-
agency relationships without con-
sulting with the department heads of
the affected agencies.

I see you shaking your head. You had
better read the bill if you disagree. 1
don’t like to see that from staff, any-
way. If you are going to shake your
head, move.

I think this is a situation where we
have been through the creation of in-
spectors general on the Governmental
Affairs Committee. People ought to
look at what is being done under this
bill. This is the only inspector general
I know that would have the authority
and direction to provide policy direc-
tion on interagency relationships with-
out consulting with the department
heads of the affected agencies.

Here is an inspector general of the in-
telligence community from NID. He
has the authority to interrogate people
in other agencies to find out inter-
agency relationships of his agency with
these other agencies without con-

S10235

sulting the heads of the other agencies.
Nothing indicates they are even going
to consult the inspectors general of
those agencies.

There are inspectors general of every
agency covered by this bill. That would
give the inspector general of the NIA
unprecedented authority over ap-
pointed officials of other independent
agencies and departments. I don’t
know why the inspector general of the
NIA should have unprecedented powers
that no other inspector general has.

I raised this question before and I
was told that was not the case. When I
raised the question, I was told on the
floor earlier that the inspector general
has the same authority as the inspec-
tors general. I challenged that. And
this amendment would bring that bill
back into the situation where I was
told it was, and that is the inspectors
general have the same authority as any
other inspector general. They would
still have the authority to audit pro-
grams and operations of the national
intelligence authority. They shall have
the authority to investigate inter-
agency relationships if they wanted to
among the elements of the intelligence
community both within and outside
the national intelligence program, but
the inspector general of the National
Intelligence Authority will not direct
the policy of other independent agen-
cies or any other agency. As a matter
of fact, IGs should not direct anything.
They should make findings and report
their findings to the head of the agen-
cy.

My amendment is based on existing
law that has proven successful in en-
suring that the authority of inspectors
general of the intelligence community
does not infringe upon independent in-
spectors general of other agencies.

I urge the Senate to take a look at
this. To have anyone authorized to in-
vestigate interagency relationships?
How are you going to get along with
your colleagues in the other group? In-
spectors general should look for per-
formance or for honesty and integrity,
to examine the operations and report.
But to report on interagency relation-
ships involving other departments and
agencies that are not under his control
and are under the control of other in-
spectors general, that is really going
too far. I will say this categorically: If
that provision is not changed, I will
vote against this bill. I have lived with
inspectors general now too long, and
that goes too far. I will not vote for
this bill unless it is altered.

Ms. COLLINS. Mr. President, I know
the Senator from Alaska is on a tight
timeline this afternoon. I am not going
to respond in depth to the amendments
he put forward.

Let me say to the Senator from Alas-
ka that on some of his amendments he
has raised very valid concerns, and I
would like the opportunity to work
with him to try to resolve some of the
issues. For example, some of the imple-
mentation date issues I believe we
might be able to work through. The
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clarifying language on the
counterterrorism center parallels the
changes we made in committee, and we
may well be able to come up with
something on that.

I appreciate the Senator’s concerns
and his desire to make sure that the
language is clear and accurate
throughout the bill. While obviously
we have some fundamental disagree-
ments on the underlying legislation,
nevertheless I believe that some things
in his amendments are beneficial in the
bill, if we are able to resolve some lan-
guage. I want to pledge to him my ap-
preciation for his effort and my will-
ingness to work with him on some of
those issues.

Mr. STEVENS. Mr. President, I
apologize, I do have to go. I want the
RECORD to show my support for Sen-
ator BYRD’s amendment No. 3845, which
a few of us have endorsed. I hope we
can negotiate some of that because
that covers, as the distinguished senior
Member of this body has said, the rela-
tionship that many of us have had with
this process for a long time. I hope we
will have a chance to work it out.

Mr. LIEBERMAN. I thank Senator
from Alaska. I thank him for the prom-
ise he has made and for the suggestions
he has offered. There are some matters
on which we have big disagreements.
There are others on which we clearly
do not. We have made some suggestions
today that we can work out over the
weekend which will improve the bill.

Most of all, I want the Senator from
Alaska to know that we always listen
to him whether he shouts or not.

Mr. STEVENS. Shout doesn’t count.
Sometimes I am loud. I apologize.

Mr. LIEBERMAN. Have a good week-
end.

Mr. STEVENS. Mr. President, if the
Senator will yield, Senator BYRD and I
have asked and urged all chairmen and
ranking members of the appropriations
subcommittees to start conferencing
the substance of their bills with the
House.

We need to resolve our differences
now, before the recess next week, if
possible. We have a short period of
time when we come back. The con-
tinuing resolution will expire Novem-
ber 20.

I conferred with the chairman of the
House Appropriations Committee,
Chairman BILL YOUNG. He agrees that
something needs to be done while we
are gone. I don’t know if it is possible,
but I hope the Senate and House staff
will do their best to work with the
chairmen and ranking members of the
subcommittees on their recommenda-
tions and make sure we have them
available when we come back on No-
vember 16. There will be no time to do
such preliminary conferencing when we
get back.

At best, we will have 5 days to get
something out of conference and re-
solve the issues and pass a conference
report of some kind to deal with as
many bills as we can handle. That is a
tall order.
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I thank my friend, Senator BYRD,
ranking member, former chairman of
our committee. We are working to-
gether with the objectives of trying to
finish these bills this year. When the
two chairmen retire from the House
and the Senate Appropriations Com-
mittee, with us will go our staffs. If the
next chairman of the House and Senate
Appropriations Committee has to con-
tinue the work that we should accom-
plish this year, it is going to take
months this time because the trained
staff, the people who know the subject,
will not be there. We move on to other
subjects.

Congress must get these appropria-
tions bills done this year.

The PRESIDING OFFICER. The Sen-
ator from Maine.

AMENDMENT NO. 3849

Ms. COLLINS. I call for the regular
order with respect to the Corzine
amendment numbered 3849.

The PRESIDING OFFICER. The
amendment is pending.

AMENDMENT NO. 3946 TO AMENDMENT NO. 3849
(Purpose: To provide a complete substitute)

Ms. COLLINS. Mr. President, I send a
second-degree amendment to the desk
on behalf of Senator INHOFE.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine, [Ms. COLLINS], for
Mr. INHOFE, proposes an amendment num-
bered 3946 to amendment No. 3849.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

Ms. COLLINS. Mr. President, I ask
unanimous consent that the pending
amendments be set aside so that other
amendments can be considered.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
KyL). Without objection, it is so or-
dered.

Mr. SESSIONS. Mr. President, I
thank Senator COLLINS and Senator
LIEBERMAN for their hard work on this
bill.

I called one of my Democratic col-
leagues who has been around this body
for a long time. I didn’t know whether
it was a good bill; he said he didn’t ei-
ther. It certainly has good intent. I
certainly believe that improving our
intelligence is of important national
interest.

I want to be supportive of this bill,
but I do think it is important that we
keep an eye on it because we have
learned in the past that bills with lan-
guage that may sound good at the mo-
ment, may not be what is best for the
country. We may find out that very

The
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language, that one sentence or what
have you, can be the very language
that undermines the ability of our in-
telligence community to be effective in
protecting the interests of the United
States.

I certainly believe we need to do ev-
erything we can to create an effective
joint national intelligence effort. Un-
fortunately, I am afraid there are
things in this bill that, indeed, may
pervert the very purpose of the legisla-
tion; that will handicap the intel-
ligence community rather than assist
it.

The language would prevent the na-
tional intelligence director from hav-
ing the very capabilities that allow
unhindered and meaningful intel-
ligence collection and analysis.

The bill establishes four new offices,
additional new privacy and civil lib-
erty officers within each agency, and it
creates a new civil liberties board, all
with management authority.

If this was the kind of language we
could work with, I would be supportive,
but I am afraid the way this language
has been put together could create bot-
tlenecks and could undermine our abil-
ity to be effective. If so, I have a prob-
lem with it. I certainly don’t want to
have a problem with a bill initiating
such important reform, but I do.

September 11 did not happen because
there was too little bureaucracy. It did
not happen because the intelligence
community needed more offices and
boards, more monitoring personnel,
more supervision and more second-
guessing. In fact, the problems hap-
pened—many of them—because the in-
telligence community found it difficult
to work through the maze of bureauc-
racies that already exist in what we
have today.

Adding more to this bureaucracy
only serves to exacerbate intelligence-
gathering problems, not help them.
Proliferation of government panels,
boards, agencies, and ombudsman is
not the answer.

There are six sections of the bill, in-
cluding four offices, a board, and still
more additional officers, all tasked
with the same bureaucratic manage-
ment responsibility: No, 1, section 126,
officer for civil rights and civil lib-
erties of the national intelligence au-
thority; No. 2, section 127, privacy offi-
cer of the national intelligence author-
ity; No. 3, under section 141, the inspec-
tor general of the national intelligence
authority; No. 4, ombudsman of the na-
tional intelligence authority; No. 5,
section 211, the privacy and civil lib-
erties oversight board; and under sec-
tion 212, the privacy and civil liberties
officers.

That is quite a bit of bureaucracy,
and I know the Presiding Officer is con-
cerned.

We have four new offices added to the
national intelligence authority, a
board added to the Executive Office of
the President, and additional officers
added to the various offices within the
intelligence agency, all virtually with
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unrestrained management responsibil-
ities.

I don’t believe this is what the 9/11
Commission had in mind. In fact, the
9/11 Commission uses the words ‘‘pri-
vacy’’, ‘‘civil rights’”, and ‘‘civil lib-
erties’” 23 times in the 567-page docu-
ment. We have marked with blue tabs
the references to these terms. The
Commission was concerned about it
and wanted to make sure we had the
right provisions to deal with it. They
confronted that issue and dealt with it
seriously, mentioning it 23 times.

How about the legislation before the
Senate today? How about the legisla-
tion we now have under Collins-
Lieberman? It has fewer pages, only
213. Yet it has 126 such references to
the terms. Members can see the red
marks I put on there. They are the
marks that show references to these
issues. The whole report is chock full
of detail on this.

Of course, we know what our prob-
lems were with intelligence. We did not
have enough linguists. We did not focus
enough on human intelligence. We had
too much bureaucracy because of the
wall between CIA and FBI intelligence
that was thought being shared around
the world. Those are the real problems,
not how much oversight we might cre-
ate and make it even more difficult for
our agents to function without fear
that somebody will second-guess what-
ever they might do in areas of the
world where their very lives could be at
stake and, indeed, are at stake.

The legislation before the Senate
mentions the terms six times as much
as the 9/11 Commission. The 9/11 Com-
mission recommended a single—one—
civil liberties oversight board. It cer-
tainly did not recommend numerous
layers of bureaucracy throughout the
intelligence community. These, I am
afraid, would undermine or distract our
ability to protect our security in this
country.

I think one of our fears with regard
to intelligence and national security,
as Senator KYL has so eloquently men-
tioned, is timidity, a concern that our
agents around the world, who are
working to find those people who want
to do us harm before they actually do
us harm, identify them, could make a
mistake resulting in criticism and pun-
ishment. Timidity can be damaging to
our work. That is the problem I am
concerned about. We need to create a
system that promotes courage, innova-
tion, and creativity on the part of our
agents.

When somebody does something new
and creative, occasionally things do
not turn out the way you would like.
Certainly in the intelligence field, that
is so. I used to be a Federal prosecutor.
We would use undercover operatives,
and we would do things, such as put re-
corders on them. All kinds of things
could happen, and sometimes things
went astray. But, you want to encour-
age agents to try to do the kinds of op-
erations that work, not want them in
fear that somebody is looking over
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their shoulder every time they do
something that might blow up and
then their career would be ruined. I
feel strongly about this issue. I hope
we can focus on it more clearly.

If you look through the offices that
would be created in this bill, they are
duplicative and have many problems
with them. For example, the officer for
civil rights and civil liberties, in sec-
tion 126 of the bill, is tasked with as-
sisting the national intelligence direc-
tor in ensuring that the protection of
civil rights and civil liberties is appro-
priately incorporated in the policies
and procedures under the national in-
telligence authority.

This official is also given oversight
authority and can ‘‘review, investigate,
and assess complaints and other infor-
mation indicating possible abuses of
civil rights and civil liberties” in the
administration of and relationships
among the National Intelligence Au-
thority, unless the NIA’s Inspector
General determines that the IG can
better review the matter—basically,
they have to take over the matter.

Here the officer is given powerful au-
thority to conduct as many investiga-
tions into any area of the NIA as the
officer chooses, all without having to
get the agreement or approval of any-
one. Only the IG, the Inspector Gen-
eral, could intervene, and then basi-
cally only to take over the investiga-
tion. So this section provides for a
powerful officer who could prove to be
disruptive to the goals of the NID.

While protecting and defending civil
liberties is an important factor for our
Nation, granting an officer free, unfet-
tered, and unchecked authority to tie
up intelligence operations and analysis
through investigations is not the goal
of intelligence reform, or the intention
of the 9/11 Commission.

The Inspector General, is checked
“from initiating, carrying out, or com-
pleting any investigation, inspection,
or audit if the Director determines
that such prohibition is necessary to
protect vital national security inter-
ests of the United States.” The Inspec-
tor General is constrained by the na-
tional security interests of the United
States, but not this new officer for
Civil Rights and Liberties. That officer
should be subject to similar con-
straints.

Secondly, there is a privacy officer
provided for in section 127. That officer
is tasked with coordinating with the
officer of civil rights and civil respon-
sibilities to ensure that privacy poli-
cies are upheld. This person will con-
duct ‘“‘privacy impact assessments
when appropriate or as required by
law.” Once again, the bill grants unre-
strained access and power to a person
to check up on the national intel-
ligence director and the intelligence
community. This superfluous manage-
ment could be a handicap to our intel-
ligence-gathering activities. It is some-
thing I am concerned about.

We also have in this bill an Inspector
General for the NIA, an ombudsman,
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the board mentioned in section 211, and
the officers mentioned in section 212.
The Inspectors General of the CIA and
the Defense Department are made du-
plicative officers to the IG in Section
141. And it can have the effect of not
only creating excess officers and ex-
pense, but also creating competition
and undermining the initiative of the
agency in question.

We want to be sure that civil rights
and civil liberties are protected. We
want to be sure that American citizens
are protected, not only their civil lib-
erties, which we absolutely intend to
protect, but we want to protect their
lives, their health, and their families
from people who do not share our val-
ues and have the goal to destroy us.

While I believe we can defend Amer-
ica with a high degree of fidelity to the
liberties and freedoms we cherish, I
also know one of the biggest problems
we have had is the timidity and the re-
straint that people feel who work in
our intelligence community.

For example, I see Senator KYL is the
Presiding Officer. He, for years, recog-
nized the terrible impact on the intel-
ligence-gathering process that resulted
from legislation—well intentioned—
that constrained the ability of CIA
agents and other agents of this United
States from dealing with a person who
had a criminal record. These agents
were prohibited from dealing with
these disreputable people. Well, many
of the people who have the critical, life
or death information may have a rep-
utation or conviction in some country
around the world of doing bad things.
We know, after hearings, and after
much debate on this floor, Senator KYL
eventually got that reversed. But it
was late. We lost a lot.

The real problem with that con-
straint on intelligence gathering was
that agents themselves said: ‘‘OK, they
don’t want me to do this. I am not
going to do it. I am not going to take
a chance. I am not going to deal with
somebody who might have a criminal
record because it may come back to
haunt me, and they will haul me before
the Church Committee or some other
such committee and embarrass me and
my family and undermine my career
and record in this agency. I am not
going to take a chance.”

That is what we know happened. It
was not a good thing. We fixed that,
just as we fixed the wall between the
FBI and CIA. These laws sounded like a
good idea at the time to those who
passed them. And, I am not saying peo-
ple were not sincere about it. But the
net result was, we created timidity,
pockets of information, and stovepipes,
that did not share information between
one another. As a result, there may
have been a possibility, had that not
been in existence, that we could have
protected better the lives and fortunes
of American citizens.

I thank Chairman COLLINS and Sen-
ator LIEBERMAN and the people who
have worked on this. I believe we do
need to strengthen our intelligence
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community, but there are a number of
things in this legislation that cause me
great concern. We need to be realistic,
to work in a way that protects the
great traditions of freedom and liberty
in this country, but also protects the
lives and safety of our families and our
communities.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I appre-
ciate the Senators from Arizona and
Alabama bringing forward their
amendments today, but I have a num-
ber of concerns about them.

The proposed amendments strike an
officer for civil rights and civil lib-
erties and a privacy officer for the new
national intelligence authority. The
amendment also strikes provisions re-
quiring that a senior official be des-
ignated in certain departments and
agencies who would be responsible for
privacy and civil liberties issues. And
finally, the amendment changes the
authority of the privacy and civil lib-
erties oversight board by removing its
subpoena authority. I particularly
want to address that last point, be-
cause I think there is a misunder-
standing on the extent of the subpoena
authority and to whom it applies.

In the wake of the terrorist attacks
on September 11, during his joint ad-
dress to the Congress, the President
called on all Americans to:

. uphold the values of America and re-
member why so many have come here. We're
in a fight for our principles and our first re-
sponsibility is to live by them.

Similarly, the 9/11 Commission con-
cluded in its report that we must find
ways of reconciling security with lib-
erty since the success of one helps pro-
tect the other. The choice between se-
curity and liberty is a false choice, as
nothing is more likely to endanger
America’s liberties than the success of
a terrorist attack at home.

The Commission went on to state
that while protecting our homeland,
Americans should be mindful of the
threats to vital personal and civil lib-
erties. The shift of power and authority
to the Government calls for an en-
hanced system of checks and balances
to protect the precious liberties that
are vital to our way of life.

In response to these concerns, the
Commission recommended that at this
time of increased and consolidated
Government authority, there should be
a board within the executive branch to
oversee adherence to the guidelines the
Commission recommends and the com-
mitment of our Government to protect
civil liberties.

To respond to these recommenda-
tions and the concerns that we fight
this war against terrorism without sac-
rificing the values that define us as
Americans, S. 2845 establishes the two
officers, one for civil rights and one for
privacy, to assist the national intel-
ligence director on issues that may af-
fect civil liberties and privacy. These
officials are modeled after those cre-
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ated by Congress for the Department of
Homeland Security. There is both a
civil liberties officer and a privacy offi-
cer. The creation of similar officers
within the Department of Homeland
Security is a good example of how
these officers can assist the Depart-
ment in considering relevant issues
without compromising our efforts to
protect the homeland.

The Department has found that hav-
ing those two officials has helped them
strike the right balance as they pursue
new policies. The Department has
found that the work of these officials
at DHS has not hindered its implemen-
tation of programs and activities but,
rather, has improved them. By pro-
viding advice and counsel as policies
and programs are being developed, they
help the Department address privacy
and civil liberties concerns at the front
end and minimize the possibility of
having to respond to real problems
after a policy or program that didn’t
take into account privacy implications
or civil liberties implications has al-
ready been put into place.

I would have been more sympathetic
to the amendment if the Senators had
made the argument that perhaps in
this much smaller unit those two offi-
cials could be combined into one posi-
tion so that we could have one official
for both privacy and civil liberties.
That might be a possible compromise.
It is one about which I would have to
talk with the other sponsor of the bill.
But that might be a way to respond to
a concern that I know the Presiding Of-
ficer has about excessive positions or
bureaucracies.

I want to speak particularly to the
subpoena issue. The subpoena power
provided in this bill to the civil lib-
erties board applies only to persons
other than departments, agencies, and
elements of the executive branch. I
want to repeat that. While the bill does
authorize the board to have access to
executive department and agency ma-
terials and personnel, where appro-
priate, there is no subpoena power.
There is no enforcement mechanism in
the bill. That leaves compliance in the
hands of the relevant department or
agency head. The subpoena power only
applies to outside entities, not to Gov-
ernment agencies or officials.

So the provisions of this subpoena
authority do not allow the scenario
brought forth by some of the sponsors
of this amendment in which they raise
the specter of the civil liberties board
being able to subpoena a CIA case offi-
cer. That is not allowed under this bill.

Moreover, the subpoena authority in
this bill is narrower, much more cir-
cumscribed, than the authority that is
given to inspectors general throughout
the Federal Government who do have
the ability to subpoena documents and
individuals for information within the
Federal Government. I wanted to cor-
rect that misunderstanding on the sub-
poena power.

We have a responsibility, as we con-
tinue to improve our capacity to fight
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terrorism—the all-important battle
that our Nation faces—to uphold and
protect the very liberties and freedom
on which this Nation was founded and
for which we are fighting today. We
need to make sure that as we strength-
en the power of Government, we do not
infringe upon the civil liberties and the
privacy of law-abiding Americans. I be-
lieve the provisions in this bill help to
strike the right balance.

Let me complete my remarks on this
issue by pointing out that the 9/11
Commission has endorsed the board
created by this bill. I know the Senator
from Alabama has suggested a different
version of a civil liberties board.

In testimony before the House Gov-
ernment Reform Committee, two of our
commissioners—and I would note it
was bipartisan; it was a Republican
commissioner and a Democratic com-
missioner—said:

A civil liberties board of the kind we rec-
ommend can be found in the Collins-
Lieberman bill in the Senate.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
thank my friend, the Chair, and the
Senator from Alabama for introducing
these amendments.

I understand their concerns very
well. They have raised some reasonable
and direct questions. I want to attempt
at this moment to try to reassure
them, which is to say there is nothing
in this underlying bill intended to, or
that I can see, restrict the capacity or
the mobility of people working in our
intelligence community to operate to
protect us. The board that is created is
intended to, as I see it, do a broad re-
view of policies before policies are or-
dered or issued, to consult with the
policymakers, and afterward to do a re-
view. I don’t think there is any basis
for feeling that if somebody felt their
liberties were violated by a particular
action of a particular agency or intel-
ligence person or officer, they could ap-
peal to this board. So the intent is not
to second-guess or create a place where
there can be second-guessing of indi-
vidual cases, individual decisions.
Therefore, to avoid what the Senator
from Alabama and the Senator from
Arizona, I think quite understandably,
worry about, a climate of risk aver-
sion—you don’t want that to happen—
you want these people to be aggressive,
fearless, and not risk averse.

As a matter of fact, all of the discus-
sion we have had in another context
about the bill, which is about encour-
aging competitive analyses and the so-
called red team concepts—and we set
up an audit review section to do qual-
ity control—it is all about making sure
people don’t get in a group-think or
that they get risk averse, but that they
be bold and opinionated and they come
up with the best result for us.

The other thing I want to say about
the privacy and civil liberties offices is
that, as Senator COLLINS said, we took
this model—and I urge us to think
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about this—from the Department of
Homeland Security, which has both
privacy and civil liberties advisers in
it. I will give you a couple of quotes as
to early reports. Asa Hutchinson,
Under Secretary for Border and Trans-
portation Security at the Department
of Homeland Security, testified at the
Judiciary Committee last month talk-
ing about the agency’s existing privacy
officer. He said:

Here in DHS, we can show the effectiveness
of a strong privacy officer at the agency
level and the success that is achievable only
through direct integration of privacy protec-
tions in operational work. Privacy is an
issue that stretches across the entire govern-
ment and as we continue to look at govern-
ment-wide approaches to privacy, it is also
important to see how productive agency-
level privacy protections are.

That sounds to me like a good,
healthy dialog has been created in
which privacy is being considered but
not standing in the way of that Depart-
ment protecting our security.

I will also quote from Secretary
Ridge, who noted the important role of
the same office in providing what he
called ‘‘proactive legal and policy ad-
vice to senior leadership in the Depart-
ment and its components.” He cited
the office’s success in working with the
Border and Transportation Security
Directorate ‘‘to craft positive policy
changes in response to the issues raised
by the DOJ Inspector General’s report
on the 9/11 immigration detainees,”
and in ‘‘develop[ing] policies to estab-
lish DHS as a model employer for peo-
ple with disabilities . . . ”’—it goes on
about helping to implement President
Bush’s recent Executive order.

I have great respect for my col-
leagues and friends who introduced this
amendment. I understand their concern
and I hope in some small way through
what I have said I can alleviate the
concerns they have.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

AMENDMENTS NOS. 3928, 3873, 3871, AND 3870, EN

BLOC

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the pending
amendment be set aside, and I call up
amendments Nos. 3928, 3873, 3871, 3870,
and ask for their immediate consider-
ation.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Alabama [Mr. SESSIONS]
proposes amendments numbered 3928, 3873,
3871, and 3870, en bloc.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that further read-
ing of the amendments be dispensed
with.

The amendments are as follows:

AMENDMENT NO. 3928
(Purpose: To require aliens to make an oath
prior to receiving a nonimmigrant visa)

At the end add the following new title:
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TITLE IV—OTHER MATTERS
SEC. 401. VISA REQUIREMENTS.

Section 222 of the Immigration and Nation-
ality Act (22 U.S.C. 1202) is amended by add-
ing at the end the following new subsection:

‘“(h) Every alien applying for a non-
immigrant visa shall, prior to obtaining such
visa, swear or affirm an oath stating that—

‘(1) while in the United States, the alien
shall, adhere to the laws and to the Constitu-
tion of the United States;

‘“(2) while in the United States, the alien
will not attempt to develop information for
the purpose of threatening the national secu-
rity of the United States or to bring harm to
any citizen of the United States;

““(3) the alien is not associated with a ter-
rorist organization;

‘“(4) the alien has not and will not receive
any funds or other support to visit the
United States from a terrorist organization;

‘() all documents submitted to support
the alien’s application are valid and contain
truthful information;

“(6) while in the United States, the alien
will inform the appropriate authorities if the
alien is approached or contacted by a mem-
ber of a terrorist organization; and

‘(7) the alien understands that the alien’s
visa shall be revoked and the alien shall be
removed from the United States if the alien
is found—

‘“(A) to have acted in a manner that is in-
consistent with this oath; or

‘(B) provided fraudulent information in
order to obtain a visa.”.

AMENDMENT NO. 3873

(Purpose: To protect railroad carriers and

mass transportation from terrorism)

At the end of the bill, insert the following:
SEC. = . RAILROAD CARRIERS AND MASS

TRANSPORTATION PROTECTION ACT
OF 2004.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Railroad Carriers and Mass
Transportation Protection Act of 2004”.

(b) IN GENERAL.—Chapter 97 of title 18,
United States Code, is amended by striking
sections 1992 through 1993 and inserting the
following:

“§1992. Terrorist attacks and other violence
against railroad carriers, passenger vessels,
and against mass transportation systems
on land, on water, or through the air
‘‘(a) GENERAL PROHIBITIONS.—Whoever, in a

circumstance described in subsection (c¢),

knowingly—

‘(1) wrecks, derails, sets fire to, or disables
railroad on-track equipment, a passenger
vessel, or a mass transportation vehicle;

‘“(2) with intent to endanger the safety of
any passenger or employee of a railroad car-
rier, passenger vessel, or mass transpor-
tation provider, or with a reckless disregard
for the safety of human life, and without pre-
viously obtaining the permission of the rail-
road carrier, mass transportation provider,
or owner of the passenger vessel—

‘“(A) places any biological agent or toxin,
destructive substance, or destructive device
in, upon, or near railroad on-track equip-
ment, a passenger vessel, or a mass transpor-
tation vehicle; or

“(B) releases a hazardous material or a bio-
logical agent or toxin on or near the prop-
erty of a railroad carrier, owner of a pas-
senger vessel, or mass transportation pro-
vider;

‘“(3) sets fire to, undermines, makes un-
workable, unusable, or hazardous to work on
or use, or places any biological agent or
toxin, destructive substance, or destructive
device in, upon, or near any—

‘“(A) tunnel, bridge, viaduct, trestle, track,
electromagnetic guideway, signal, station,
depot, warehouse, terminal, or any other
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way, structure, property, or appurtenance
used in the operation of, or in support of the
operation of, a railroad carrier, without pre-
viously obtaining the permission of the rail-
road carrier, and with intent to, or knowing
or having reason to know such activity
would likely, derail, disable, or wreck rail-
road on-track equipment;

‘(B) garage, terminal, structure, track,
electromagnetic guideway, supply, or facil-
ity used in the operation of, or in support of
the operation of, a mass transportation vehi-
cle, without previously obtaining the permis-
sion of the mass transportation provider, and
with intent to, or knowing or having reason
to know such activity would likely, derail,
disable, or wreck a mass transportation vehi-
cle used, operated, or employed by a mass
transportation provider; or

“(C) structure, supply, or facility used in
the operation of, or in the support of the op-
eration of, a passenger vessel, without pre-
viously obtaining the permission of the
owner of the passenger vessel, and with in-
tent to, or knowing or having reason to
know that such activity would likely disable
or wreck a passenger vessel;

‘‘(4) removes an appurtenance from, dam-
ages, or otherwise impairs the operation of a
railroad signal system or mass transpor-
tation signal or dispatching system, includ-
ing a train control system, centralized dis-
patching system, or highway-railroad grade
crossing warning signal, without authoriza-
tion from the rail carrier or mass transpor-
tation provider;

‘“(6) with intent to endanger the safety of
any passenger or employee of a railroad car-
rier, owner of a passenger vessel, or mass
transportation provider or with a reckless
disregard for the safety of human life, inter-
feres with, disables, or incapacitates any dis-
patcher, driver, captain, locomotive engi-
neer, railroad conductor, or other person
while the person is employed in dispatching,
operating, or maintaining railroad on-track
equipment, a passenger vessel, or a mass
transportation vehicle;

‘(6) engages in conduct, including the use
of a dangerous weapon, with the intent to
cause death or serious bodily injury to any
person who is on the property of a railroad
carrier, owner of a passenger vessel, or mass
transportation provider that is used for rail-
road or mass transportation purposes;

“(7) conveys false information, knowing
the information to be false, concerning an
attempt or alleged attempt that was made,
is being made, or is to be made, to engage in
a violation of this subsection; or

‘(8) attempts, threatens, or conspires to
engage in any violation of any of paragraphs
(1) through (7);
shall be fined under this title or imprisoned
not more than 20 years, or both.

““(b) AGGRAVATED OFFENSE.—Whoever com-
mits an offense under subsection (a) in a cir-
cumstance in which—

‘(1) the railroad on-track equipment, pas-
senger vessel, or mass transportation vehicle
was carrying a passenger or employee at the
time of the offense;

‘(2) the railroad on-track equipment, pas-
senger vessel, or mass transportation vehicle
was carrying high-level radioactive waste or
spent nuclear fuel at the time of the offense;

‘“(3) the railroad on-track equipment, pas-
senger vessel, or mass transportation vehicle
was carrying a hazardous material at the
time of the offense that—

‘““(A) was required to be placarded under
subpart F of part 172 of title 49, Code of Fed-
eral Regulations; and

‘“(B) is identified as class number 3, 4, 5,
6.1, or 8 and packing group I or packing
group II, or class number 1, 2, or 7 under the
hazardous materials table of section 172.101
of title 49, Code of Federal Regulations; or



S10240

‘‘(4) the offense results in the death of any
person;
shall be fined under this title or imprisoned
for any term of years or life, or both. In the
case of a violation described in paragraph (2),
the term of imprisonment shall be not less
than 30 years; and, in the case of a violation
described in paragraph (4), the offender shall
be fined under this title and imprisoned for
life and be subject to the death penalty.

“(c) CRIMES AGAINST PUBLIC SAFETY OFFI-
CER.—Whoever commits an offense under
subsection (a) that results in death or seri-
ous bodily injury to a public safety officer
while the public safety officer was engaged
in the performance of official duties, or on
account of the public safety officer’s per-
formance of official duties, shall be impris-
oned for a term of not less than 20 years and,
if death results, shall be imprisoned for life
and be subject to the death penalty.

‘(d) CIRCUMSTANCES REQUIRED FOR OF-
FENSE.—A circumstance referred to in sub-
section (a) is any of the following:

‘(1) Any of the conduct required for the of-
fense is, or, in the case of an attempt, threat,
or conspiracy to engage in conduct, the con-
duct required for the completed offense
would be, engaged in, on, against, or affect-
ing a mass transportation provider, owner of
a passenger vessel, or railroad carrier en-
gaged in or affecting interstate or foreign
commerce.

‘“(2) Any person travels or communicates
across a State line in order to commit the of-
fense, or transports materials across a State
line in aid of the commission of the offense.

‘“‘(e) NONAPPLICABILITY.—Subsection (a)
does not apply to the conduct with respect to
a destructive substance or destructive device
that is also classified under chapter 51 of
title 49 as a hazardous material in commerce
if the conduct—

‘(1) complies with chapter 51 of title 49 and
regulations, exemptions, approvals, and or-
ders issued under that chapter, or

‘(2) constitutes a violation, other than a
criminal violation, of chapter 51 of title 49 or
a regulation or order issued under that chap-
ter.

‘“(f) DEFINITIONS.—In this section—

‘(1) the term ‘biological agent’ has the
meaning given to that term in section 178(1);

‘“(2) the term ‘dangerous weapon’ means a
weapon, device, instrument, material, or
substance, animate or inanimate, that is
used for, or is readily capable of, causing
death or serious bodily injury, including a
pocket knife with a blade of less than 2%
inches in length and a box cutter;

‘(3) the term ‘destructive device’ has the
meaning given to that term in section
921(a)(4);

‘“(4) the term ‘destructive substance’
means an explosive substance, flammable
material, infernal machine, or other chem-
ical, mechanical, or radioactive device or
material, or matter of a combustible, con-
taminative, corrosive, or explosive nature,
except that the term ‘radioactive device’
does not include any radioactive device or
material used solely for medical, industrial,
research, or other peaceful purposes;

‘() the term ‘hazardous material’ has the
meaning given to that term in chapter 51 of
title 49;

‘(6) the term ‘high-level radioactive waste’
has the meaning given to that term in sec-
tion 2(12) of the Nuclear Waste Policy Act of
1982 (42 U.S.C. 10101(12));

“(T) the term ‘mass transportation’ has the
meaning given to that term in section
5302(a)(7) of title 49, except that the term in-
cludes school bus, charter, and sightseeing
transportation;

‘(8) the term ‘on-track equipment’ means
a carriage or other contrivance that runs on
rails or electromagnetic guideways;
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‘“(9) the term ‘public safety officer’ has the
meaning given such term in section 1204 of
the Omnibus Crime Control and Safe Streets
Act of 1968 (42 U.S.C. 3796b);

‘“(10) the term ‘railroad on-track equip-
ment’ means a train, locomotive, tender,
motor unit, freight or passenger car, or other
on-track equipment used, operated, or em-
ployed by a railroad carrier;

‘“(11) the term ‘railroad’ has the meaning
given to that term in chapter 201 of title 49;

‘“(12) the term ‘railroad carrier’ has the
meaning given to that term in chapter 201 of
title 49;

‘(13) the term ‘serious bodily injury’ has
the meaning given to that term in section
1365;

‘(14) the term ‘spent nuclear fuel’ has the
meaning given to that term in section 2(23)
of the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10101(23));

‘(15) the term ‘State’ has the meaning
given to that term in section 2266;

‘(16) the term ‘toxin’ has the meaning
given to that term in section 178(2);

‘“(17) the term ‘vehicle’ means any carriage
or other contrivance used, or capable of
being used, as a means of transportation on
land, on water, or through the air; and

‘(18) the term ‘passenger vessel’ has the
meaning given that term in section 2101(22)
of title 46, United States Code, and includes
a small passenger vessel, as that term is de-
fined under section 2101(35) of that title.”.

(c) CONFORMING AMENDMENTS.—

(1) TABLE OF SECTIONS.—The table of sec-
tions at the beginning of chapter 97 of title
18, United States Code, is amended—

(A) by striking “RAILROADS” in the chap-
ter heading and inserting ‘‘RAILROAD CAR-
RIERS AND MASS TRANSPORTATION SYS-
TEMS ON LAND, ON WATER, OR THROUGH
THE AIR”’;

(B) by striking the items relating to sec-
tions 1992 and 1993; and

(C) by inserting after the item relating to
section 1991 the following:

€1992. Terrorist attacks and other violence
against railroad carriers and
against mass transportation
systems on land, on water, or
through the air.”.

(2) TABLE OF CHAPTERS.—The table of chap-
ters at the beginning of part I of title 18,
United States Code, is amended by striking
the item relating to chapter 97 and inserting
the following:

“97. Railroad carriers and mass trans-
portation systems on land, on
water, or through the air 1991”.

(3) CONFORMING AMENDMENTS.—Title 18,
United States Code, is amended—

(A) in section 2332b(g)(5)(B)(i), by striking
1992 (relating to wrecking trains), 1993 (re-
lating to terrorist attacks and other acts of
violence against mass transportation sys-
tems),” and inserting ‘1992 (relating to ter-
rorist attacks and other acts of violence
against railroad carriers and against mass
transportation systems on land, on water, or
through the air),”’;

(B) in section 2339A, by striking ¢1993,”;
and

(C) in section 2516(1)(c) by striking ‘1992
(relating to wrecking trains),”” and inserting
1992 (relating to terrorist attacks and other
acts of violence against railroad carriers and
against mass transportation systems on
land, on water, or through the air),”.

AMENDMENT NO. 3871

(Purpose: To provide for enhanced Federal,
State, and local enforcement of the immi-
gration laws)

On page 213, after line 12, add the fol-
lowing:
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TITLE IV-IMMIGRATION ENFORCEMENT

SEC. 401. FEDERAL AFFIRMATION OF STATE AND
LOCAL ASSISTANCE IN ENFORCE-
MENT OF FEDERAL IMMIGRATION
LAWS.

(a) IN GENERAL.—Notwithstanding any
other provision of law and reaffirming the
existing inherent authority of States, law
enforcement personnel of a State or a polit-
ical subdivision of a State have the inherent
authority of a sovereign entity to inves-
tigate, apprehend, arrest, detain, or transfer
to Federal custody aliens in the United
States (including the transportation of such
aliens across State lines to detention cen-
ters), in the course of carrying out their rou-
tine duties for the purpose of assisting in the
enforcement of the immigration laws of the
United States.

(b) CONSTRUCTION.—Nothing in this section
shall be construed to require law enforce-
ment officers of a State or political subdivi-
sion of a State to—

(1) report the identity of victims of, or wit-
nesses to, a criminal offense to the Secretary
of Homeland Security; or

(2) arrest such victims or witnesses for im-
migration violations.

SEC. 402. LISTING OF IMMIGRATION VIOLATORS
IN THE NATIONAL CRIME INFORMA-
TION CENTER DATABASE.

(a) PROVISION OF INFORMATION TO NCIC.—

(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, and
continually thereafter, the Under Secretary
for Border and Transportation Security of
the Department of Homeland Security shall
provide the National Crime Information Cen-
ter of the Department of Justice with such
information as the Under Secretary may
have on—

(A) all aliens against whom a final order of
removal has been issued;

(B) all aliens who have signed a voluntary
departure agreement; and

(C) all aliens whose visas have been re-
voked.

(2) CIRCUMSTANCES.—The information de-
scribed in paragraph (1) shall be provided to
the National Crime Information Center re-
gardless of whether—

(A) the alien received notice of a final
order of removal; or

(B) the alien has already been removed.

(b) INCLUSION OF INFORMATION IN NCIC
DATABASE.—Section 534(a) of title 28, United
States Code, is amended—

(1) in paragraph (3), by striking ‘“‘and” at
the end;

(2) by redesignating paragraph (4) as para-
graph (5); and

(3) by inserting after paragraph (3) the fol-
lowing:

‘“(4) acquire, collect, classify, and preserve
records of violations of the immigration laws
of the United States; and”’.

(c) PERMISSION TO DEPART VOLUNTARILY.—
Section 240B(a)(2)(A) of the Immigration and
Nationality Act (8 U.S.C. 1229c(a)(2)(A)) is
amended by striking ‘120” and inserting
€307,

SEC. 403. FEDERAL CUSTODY OF ILLEGAL ALIENS
APPREHENDED BY STATE OR LOCAL
LAW ENFORCEMENT.

(a) IN GENERAL.—Section 241 of the Immi-
gration and Nationality Act (8 U.S.C. 1231) is
amended by adding at the end the following:

“(j) CUSTODY OF ILLEGAL ALIENS.—

‘(1) IN GENERAL.—If the chief executive of-
ficer of a State or, if appropriate, a political
subdivision of the State, exercising author-
ity with respect to the apprehension of an il-
legal alien submits a request to the Sec-
retary of Homeland Security that the alien
be taken into Federal custody, the Secretary
of Homeland Security—

“(A) shall—
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‘(i) not later than 48 hours after the con-
clusion of the State charging process or dis-
missal process, or if no State charging or dis-
missal process is required, not later than 48
hours after the illegal alien is apprehended,
take the illegal alien into the custody of the
Federal Government and incarcerate the
alien; or

‘“(ii) request that the relevant State or
local law enforcement agency temporarily
incarcerate or transport the illegal alien for
transfer to Federal custody; and

‘“(B) shall designate at least 1 Federal,
State, or local prison or jail, or a private
contracted prison or detention facility, with-
in each State as the central facility for that
State to transfer custody of the criminal or
illegal alien to the Secretary of Homeland
Security.

*(2) REIMBURSEMENT.—

‘““(A) IN GENERAL.—The Department of
Homeland Security shall reimburse States
and political subdivisions for all reasonable
expenses, as determined by the Secretary of
Homeland Security, incurred by a State or
political subdivision in the incarceration and
transportation of an illegal alien as de-
scribed in subparagraphs (A) and (B) of para-
graph (1).

“(B) COST COMPUTATION.—Compensation
provided for costs incurred under subpara-
graphs (A) and (B) of paragraph (1) shall be
the sum of—

“(i)(I) the average cost of incarceration of
a prisoner per day in the relevant State, as
determined by the chief executive officer of
a State, or, as appropriate, a political sub-
division of the State; multiplied by

‘(IT) the number of days that the alien was
in the custody of the State or political sub-
division; and

‘‘(ii) the cost of transporting the criminal
or illegal alien—

(D from the point of apprehension to the
place of detention; and

‘“(IT) if the place of detention and place of
custody are different, to the custody transfer
point.

““(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out para-
graph (2).”.

AMENDMENT NO. 3870
(Purpose: To make information sharing
permanent under the USA PATRIOT ACT)

At the appropriate place, insert the fol-
lowing:

SEC. . PERMANENT INFORMATION SHARING.

Section 224 of the USA PATRIOT ACT
(Public Law 107-56) is amended by—

(1) striking ‘203(a), 203(c)’’ and inserting
¢203’’; and

(2) inserting ‘‘218,” after ‘‘216,".

Mr. SESSIONS. Mr. President, these
amendments deal with important mat-
ters in a number of areas. I will provide
more information at the appropriate
time about them. I just note that one
thing we certainly need to do—I believe
there is uniform agreement on this—is
that the provisions that deal with the
wall between the FBI and CIA, basi-
cally, between domestic enforcement
and foreign intelligence—that has been
identified as one of the primary rea-
sons we did not coordinate our intel-
ligence effectively prior to 9/11—that
that wall that we have temporarily re-
moved be removed permanently. That
is one of the provisions I suggested in
these amendments that have been
called up. We will go into more detail
as time goes by.

I thank Senator LIEBERMAN for his
thoughtful comments, as always. He is
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very astute in the history and develop-
ment of intelligence and his interest in
the security of the United States is not
surpassed in this body. I would say that
my concerns are numerous about the
legislation in general. Sometimes it is
like when you are getting ready to buy
that new car or new house and you get
the pen in your hand and angst arises
because you are afraid to sign it. But
when you do sign it, everything goes
along fine and it wasn’t nearly as bad
as you thought. That could be what we
are dealing with.

Also, maybe there are some reasons
to be concerned about buying this
house or this automobile; perhaps be-
cause it is a lemon. Maybe we don’t
have the money. Maybe this isn’t the
best way to do it. I am concerned about
governmental bureaucracy and the real
possibility that we will make it worse.

As a Federal prosecutor for 12 years,
I worked to try to coordinate all the
Federal agencies involved—for exam-
ple, in drug law enforcement. In Mo-
bile, AL, under the Treasury Depart-
ment, you had the IRS and they would
do financial investigations of drug
dealers. The Customs officers were at
the ports and they did investigations of
drug dealers who shipped in through
the ports. They had a lot of abilities—
remarkable ability, really, to help in
those instances. You had the Depart-
ment of Alcohol, Tobacco, and Fire-
arms, also part of Treasury. And ATF
often got involved in drug cases, al-
though it didn’t have direct jurisdic-
tion in such cases. On the other side,
you had the Department of Justice,
and you had the U.S. Marshal Service
and, of course, the U.S. Attorney, FBI,
DEA, and Immigration Service. Then,
before it went into Homeland Security,
the Coast Guard, a part of the Trans-
portation Department, which patrolled
the Gulf of Mexico and frequently
stopped boats loaded with drugs. They
were all independent agencies. I would
try to get them to work together and
at times it was very difficult, but we
made great progress.

How did it happen that we made
progress in cooperation during the
years that I was an U.S. Attorney? I
have thought about it. There was not
any major reorganization. In fact,
there was no real reorganization of the
Government. Ronald Reagan declared a
war on drugs, and, we had a war on
drugs. It raised the attention level of
every Government agency. He said that
we will cooperate with one another.
The Attorney General of the United
States, William French Smith, hired a
young, aggressive, talented prosecutor
and made him third in command at the
Department of Justice, the associate
Attorney General, and he directed him
to work with the U.S. attorneys and
every agency in the Government to
make sure they cooperated and worked
together to deal with the war on drugs.
That young prosecutor, Mr. President,
is well known today. It was Rudy
Giuliani. He made things happen. Peo-
ple knew he spoke for the President
and we made tremendous progress.

S10241

If there was a discussion about how
to investigate a major drug gang, and
the FBI didn’t cooperate with Customs
or the DEA was unhappy with Customs
or the FBI, the U.S. attorney could just
call up somebody in Washington and
say: Look, these guys are fighting over
bureaucratic turf. We have a case we
need to prosecute, and we need to work
together. It worked. The turf battles
would end. Things happened in an ex-
traordinary way. There was no new bu-
reaucracy established. That is all I am
saying. No new entity was established
to create coopertion.

A number of years later, in order to
obtain more coordination, Congress,
after much debating and ballyhoo, cre-
ated a drug czar, and that was supposed
to coordinate these activities.

The drug czar has some interesting
powers, and the model of the drug czar
might not be bad for this entity, for
the challenge of improving our intel-
ligence capabilities. The drug czar has
the responsibility to get with every de-
partment and agency of the Govern-
ment and to write, with their input, a
plan to fight drugs in America. He does
that. They all sign off on it.

Then the drug czar, before the budget
request of each one of these agencies
goes to the Office of Management and
Budget, approves their budget, and if
he concludes they are not funding or
not asking for funds to carry out the
agreement they signed, then he has the
ability to object and block that budget.
It eventually goes to the President if
there is a dispute. But the drug czar
has quite a bit of power. It is a small
office compared to the other major de-
partments and agencies in the Govern-
ment. We have to be careful with this
legislation that we are not creating an-
other layer of Government.

Mr. McLaughlin, who was the Acting
Director of the CIA before Mr. GOSS
was confirmed, appeared before Sen-
ator WARNER’s Armed Services Com-
mittee. Chairman WARNER asked him a
number of questions. One of the things
he said that was important to me as a
person who has been involved in deal-
ing with Government agencies and
knows how people pass the buck and
how they cover their own problems—all
tendencies that are natural inclina-
tions of governmental entities—I have
been there; I know it—Mr. McLaughlin
said: I think we need to ask ourselves
a couple of questions. One is, who will
brief the President of the United States
on matters involving intelligence? Who
is going to tell the President whether
there are weapons of mass destruction
in Iraq? Right now, it is clear the CIA
Director does that.

The second question is, who will be
responsible if it is wrong? Today that
is clear still. It is the CIA Director.

We do not have the same CIA Direc-
tor that we did. He told the President
it was a slam dunk that WMD products
were in Iraq, and apparently they were
not, or at least we have not found
them, which is more accurate. And he
no longer holds the office.
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If we come up with a new organiza-
tion that organization leaves it less
clear who is responsible for stating the
intelligence situation of the United
States to the President, and we make
it even less clear who can be held re-
sponsible, then we have not made
progress.

My colleagues say the national intel-
ligence director can do it. He could.
Where does he get his information? Is
he going to interview the CIA and then
repeat what the CIA told him to the
President? And then if he is wrong, will
he say: It wasn’t my fault; the CIA told
me that? We get into a little bit of a
mess here.

The idea of having an enhanced unifi-
cation of intelligence-gathering capa-
bility and dissemination of intelligence
appeals to me very much. I remain
somewhat confused how we should do
it, however. I just do not know what is
the best way to do it.

I so much appreciate the time Sen-
ator COLLINS and Senator LIEBERMAN
have put into this legislation. I know it
has many good things in it, but I am
just not sure how much progress we
will have made when we do this be-
cause we know what the real problems
are: we did not have enough linguists;
we had legal walls between intelligence
agencies. We have taken those down.
At the President’s leadership and in-
sistence, we are bringing in more
human intelligence, a critical need,
and we are bringing in more foreign
language speakers at an incredible new
rate. We are moving more aggressively
than we ever have against al-Qaida.
Three-fourths of them have been cap-
tured or killed. We have made progress
all over the world. We have enhanced
our partnerships with not only our
agencies within the United States but
around the world. It is not appropriate
to mention or talk about all the co-
operation we are getting from agencies
of other nations, foreign intelligence
agencies. They are sharing with us
much better. A lot of things are going
well.

I think it is fair to say the military
feels the intensity of the leadership
from the President on down has forced,
such as Rudy Giuliani and President
Reagan did on the war on drugs, a lot
better cooperation between intel-
ligence entities today. The DOD people
know the people in the CIA. CIA and
the FBI are meeting daily with Home-
land Security. And those people know
each other’s names. They have had
months of partnerships working to-
gether. The system is working, and I
am afraid if we reorganize all this, it
may look good on paper, but the per-
sonal relationships that have caused
confidence to be built up may be under-
mined. If that were to happen, in the
middle of a war, we would not be proud
of ourselves.

I thank the Chair. Those are
thoughts and concerns I have. I love
this country. I know we are in a dan-
gerous period. This struggle against
terrorism will continue for decades—
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for decades it will continue—and the
key to victory is intelligence and iden-
tifying these dangerous cells before
they attack us.

I think we are discussing an impor-
tant issue. I thank the people who have
worked so hard on it. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I wish
to compliment our distinguished col-
league. He has spent a lot of time on
the Senate Armed Services Committee.
He is very familiar with these proc-
esses and the people.

We can write the laws as best we can,
but it comes down very often to those
human relationships to which he re-
ferred and this particular framework in
the NID. Because the NID cannot, as
the distinguished chairman has said,
create a whole new department, he has
to rely on subordinates who have direct
line of authority over a lot of troops,
but he is not going to have troops in
the sense the Senator from Alabama
and I have used them for the depart-
ments and agencies of the Government
as they function today. He is a step re-
moved.

Those personal relationships with his
immediate subordinates and advisers
are going to be very important. I thank
the Senator.

Mr. President, at this time, if it is
convenient to the managers, I will pro-
ceed on an amendment.

AMENDMENT NO. 3876

Mr. WARNER. Mr. President, I send
to the desk an amendment and ask for
its consideration.

The PRESIDING OFFICER. Without
objection, the pending amendments are
set aside. The clerk will report.

The legislative clerk read as follows:

The Senator from Virginia [Mr. WARNER],
for himself, Mr. STEVENS, and Mr. INOUYE,
proposes an amendment numbered 3876.

The amendment is as follows:
(Purpose: To preserve certain authorities

and accountability in the implementation

of intelligence reform)

On page 213, insert after line 8, the fol-
lowing:

SEC. 352. PRESERVATION OF AUTHORITY AND AC-
COUNTABILITY.

Nothing in this Act, or the amendments
made by this Act, shall be construed to im-
pair and otherwise affect the authority of—

(1) the Director of the Office of Manage-
ment and Budget; or

(2) the principal officers of the executive
departments as heads of their respective de-
partments, including, but not limited to—

(A) the authority of the Secretary of State
under section 199 of the Revised Statutes (22
U.S.C. 2651) and the State Department Basic
Authorities Act;

(B) the authority of the Secretary of En-
ergy under title II of the Department of En-
ergy Organization Act (42 U.S.C. 7131);

(C) the authority of the Secretary of
Homeland Security under section 102(a) of
the Homeland Security Act of 2002 (6 U.S.C.
112(a));

(D) the authority of the Secretary of De-
fense under sections 113(b) and 162(b) of title
10, United States Code;

(E) the authority of the Secretary of the
Treasury under section 301(b) of title 31,
United States Code;
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(F') the authority of the Attorney General
under section 503 of title 28, United States
Code; and

(G) the authority of the heads of executive
departments under section 301 of title 5,
United States Code.

On page 213, line 9, strike *‘352.”” and insert
¢353.7.

Mr. WARNER. Mr. President, I refer
to the September 28, 2004 Statement of
Administration Policy in which the ad-
ministration expresses their support
for the very able work of the distin-
guished chairman and ranking member
on S. 2845.

However, equally important are a
number of items that were referred to
in this document called the SAP. I
draw the attention of my colleagues to
the last paragraph. I shall read the
first sentence:

The Administration notes that the Com-
mittee bill did not include Section 6 (‘‘Pres-
ervation of Authority and Accountability’’)
of the Administration’s proposal.

I ask unanimous consent that the en-
tire paragraph from the SAP be printed
in its entirety in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

The Administration notes that the Com-
mittee bill did not include Section 6 (‘‘Pres-
ervation of Authority and Accountability’’)
of the Administration’s proposal; the Admin-
istration supports inclusion of this provision
in the Senate bill. The legislation should
also recognize that its provisions would be
executed to the extent consistent with the
constitutional authority of the President: to
conduct the foreign affairs of the United
States; to withhold information the disclo-
sure of which could impair the foreign rela-
tions, the national security, deliberative
processes of the Executive, or the perform-
ance of the Executive’s constitutional du-
ties; to recommended for congressional con-
sideration such measures as the President
may judge necessary or expedient; and to su-
pervise the unitary executive.

Mr. WARNER. Immediately following
it, I ask unanimous consent that sec-
tion 6 to which it refers, drawn from
the policy statement forwarded by the
administration in its efforts to give the
very helpful advice and counsel to the
Senate—and I presume the House, as
we are working on this matter—be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SEC. 6. PRESERVATION OF AUTHORITY AND AC-
COUNTABILITY.

Nothing in this Act or amendments made
by this Act shall be construed to impair or
otherwise affect the authority of: (1) the Di-
rector of the Office of Management and
Budget; or (2) the principal officers of the ex-
ecutive departments as heads of their respec-
tive departments, including, but not limited
to, under section 199 of the Revised Statutes
(22 U.S.C. 2651), Title II of the Department of
Energy Organization Act (42 U.S.C. 7131), the
State Department Basic Authorities Act of
1956, as amended, section 102(a) of the Home-
land Security Act of 2002 (6 U.S.C. 112(a)),
and sections 301 of title 5, 113(b) and 162(b) of
title 10, 503 of title 28, and 301(b) of title 31,
United States Code.

Mr. WARNER. The amendment which
the Senator has drawn here, myself,
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Senator STEVENS, and Senator INOUYE
as cosponsors, we have lifted essen-
tially the language of that into the
amendment such that the administra-
tion’s request in that SAP document is
met.

In support for the action I am taking,
I refer as follows: The President made
two basic decisions with respect to in-
telligence reform designed to imple-
ment the 911 Commission rec-
ommendations. First, he decided that
the national intelligence director
should have ‘‘full budget authority”
with respect to the national foreign in-
telligence program. The bill before us
contains a number of provisions in-
tended to carry out that decision.

Second, the President made an equal-
ly important decision that the heads of
the departments should continue to be
in charge of and therefore continue to
be accountable for the performance of
their respective departments.

This amendment I have submitted
would carry out the second Presi-
dential goal.

The language of the amendment, as I
said, is virtually identical to the lan-
guage of the administration’s proposal
which I have now placed into the
RECORD.

The amendment makes clear that the
principal officers of the executive de-
partments will remain as the organic
statutes, for their departments cur-
rently provide the heads of their de-
partments with authority over and re-
sponsibility for those departments.

The amendment also preserves the
existing authority of the Director of
Office of Management and Budget with
respect to the budget administrative
and legislative proposals.

With this amendment, the bill would
provide for a strong national intel-
ligence director and would also ensure
that the heads of executive depart-
ments remain accountable for the per-
formance of their departments, includ-
ing the intelligence elements of those
departments.

It seems to me that is essential.
Again, we come back to the basic con-
cept, we are not creating a new depart-
ment of government. Consequently, the
NID has to rely on the department
agency heads to perform their services,
and to do that they have to be put into
a position of accountability. That ac-
countability is essential to the smooth
operation of the goals of this particular
legislation.

A strong national intelligence direc-
tor and accountable heads of depart-
ments are compatible concepts. As part
of their responsibility, heads of the de-
partments will be accountable for en-
suring faithful implementation by
their departments’ intelligence ele-
ments of the guidance and tasking
issued by the national intelligence di-
rector under such authority as may be
granted by the final draft of this legis-
lation.

The President gave a very clear ex-
ample that illustrates the need for this
amendment when he discussed the in-
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telligence reform on August 2, 2004. He
said: The national intelligence director
will work with the respective agencies
to set priorities, but let me make it
also very clear that when it comes to
operations, the chain of command will
be intact. When the Defense Depart-
ment is conducting operations to se-
cure the homeland, there will be noth-
ing between the Secretary of Defense
and me.

Consequently, I would add one other
thought. The chief of staff thereafter
echoed on the quote: We do not want to
do anything that would undermine the
chain of command and the responsibil-
ities that go with the Department of
Defense, Director of the Central Intel-
ligence Agency, the Secretary of the
Homeland Security Department, and
other intelligence agencies, the Attor-
ney General, for example.

I am certain they meant to include
the Department of State.

This amendment carries out that ob-
jective.

I would be interested in the com-
ments of the chairman and the ranking
member, and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President,
taking a look at this amendment, I say
to my friend from Virginia it may be
that we can work this one out together
because I believe we have a common in-
terest, which is by the changes we are
making in law, creating the national
intelligence director, not to otherwise
alter the authority of various depart-
ment heads—State, Energy, Homeland
Security, Defense, et cetera, that the
Senator has enumerated—but clearly
the underlying Collins-Lieberman bill
does alter some of those authorities by
creating authority in the national in-
telligence director.

Except for that, I do not think there
is any intention to otherwise undercut.
So the language is a bit worrisome on
first look, which is that nothing in the
act shall be construed to impair or oth-
erwise affect the authority of these of-
ficers.

Well, we do want to affect the au-
thority to the extent stated in the Col-
lins-Lieberman proposal, but not other-
wise.

Mr. WARNER. Mr. President, I would
have to reflect on that because it
seems to me the Senator is trying to
have it both ways, and I am sure my
distinguished colleague would not be
seeking that goal.

Mr. LIEBERMAN. No, I am not. But
if I might say briefly—

Mr. WARNER. Let me repeat that. I
did not have the microphone on.

Mr. LIEBERMAN. That should be on
the record.

Mr. WARNER. I say that the distin-
guished Senator is trying to have it
both ways.

Mr. LIEBERMAN. I want my denial
of that intention to also be in the
RECORD.

Mr. WARNER. Fine.

So what is the proposal of the Sen-
ator?
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Mr. LIEBERMAN. Well, I think we
should reason together a little bit on
this. In other words, I am concerned, in
the broadest reading of this, this
amendment could be read to undercut
everything else the bill does. I do not
believe the Senator would intend to do
that.

Mr. WARNER. That is not my inten-
tion.

Mr. LIEBERMAN. Right. But only, if
I understand it, to protect the author-
ity of the departments except as we
specifically alter them in the bill.

So, for instance, the national intel-
ligence director will have certain budg-
et authorities or transfer authorities
under the bill, as it exists, which do
alter the authority of some of those
constituent departments—State, En-
ergy, Homeland Security, Defense, et
cetera. I would not want this language
to obviate the impact of all of those
changes.

Mr. WARNER. Yes, but let’s work
around it and be very mindful of the
President’s language. He said: Equally
important that the heads of the depart-
ments should continue to be in charge
of and therefore continue to be ac-
countable for the performance of their
respective departments.

Mr. LIEBERMAN. Right.

Mr. WARNER. Then I read his direct
quotation, which seems to me we have
translated into this amendment in
good faith.

Mr. LIEBERMAN. If I might, I hear
what the Senator is saying, and this
goes back to the debate we have had off
and on over the 5 days in which we
have been on the bill. Let us take the
Department of Defense, because that is
a concern we have that has been ex-
pressed. This was something we argued
with regard to the so-called Specter
amendment which would have created
line authority in the national intel-
ligence director over all the con-
stituent intelligence agencies, includ-
ing those in the Department of De-
fense. Senator COLLINS and I argued we
do not want to go that far. We want the
Secretary of Defense to maintain line
authority over NSA, NRA and NGA. On
the other hand, we do want—and we
may argue this on another amend-
ment—the national intelligence direc-
tor to be able to have the budget au-
thority we give him and have the
transfer authority, et cetera.

Maybe we are heading in the same di-
rection. I think this is one we can try
to work out.

Mr. WARNER. Obviously you tried to
express the good intentions of trying to
work this out. Certainly I desire to do
so. But we must be very careful, under
the extraordinary circumstances under
which this very important piece of leg-
islation is being put together. I am
sure lots of work will take place over
the weekend, but Monday and Tuesday
are days in which certainly this bill, in
its construction, is likely to be com-
pleted. We have to be careful that we
do not create gaps in it, where a de-
partment head now can say: Look, the
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bill took that authority away. If a
problem occurred, that is the NID’s
problem. And then the NID says: Oh,
no, that is your problem on your ac-
count. We just cannot have finger-
pointing when it comes to issues as im-
portant as our Nation’s intelligence.

Mr. LIEBERMAN. Just a final word:
We have been quite focused and specific
when we have granted authority to the
national intelligence director. So,
therefore, all the other authorities the
law gives to the various department
heads enumerated in the Senator’s
amendment would not be affected. I see
that language—perhaps we should con-
sult with the representatives of the
White House, too, to find out what
their particular concern was.

We have amended the authority, or
even affected the authority of the ex-
isting departments, along the margins
here.

Mr. WARNER. I think that consulta-
tion would be helpful. I have under-
taken it in connection with this
amendment. I believe my views are
consistent with theirs. But an awful lot
of work has gone on now. It may be
that there is some refinement that
would further strengthen this.

For the moment, if the distinguished
chairman wishes to speak, I will be
happy to hear it and we will just put
the amendment to one side.

I would like to come back this after-
noon to modify an amendment that is
at the desk, again, to clarify that in
hopes that it comes near to what your
goals are.

I will be back. If the chairman could
advise me, is there going to be further
time?

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I be-
lieve we will be here for another hour,
approximately—until 5 o’clock.

Mr. WARNER. That should be ade-
quate time.

Ms. COLLINS. Before the Senator
from Virginia leaves, I think we have
the same goal in this amendment. But
I think to make sure that this amend-
ment is interpreted as I believe we
would all have it interpreted, we need
to add language at the beginning that
says something like: Except as specifi-
cally set forth in this act, nothing
herein or amendments made by this
amendment shall be construed to im-
pair or otherwise affect the authority
of it.

That way it would be clear that in
this provision we are not affecting the
other authorities of these departments,
but neither are we wiping out what this
legislation has done.

Mr. WARNER. Mr. President, I fully
understand the import of the language
you are quoting. But that is almost
putting a blessing on everything that
is written into the bill. I am not sure I
am prepared as yet to say that. That is
going to require a little study on the
part of both of us because I think the
effect of your language is, don’t touch
the bill, but what the bill leaves they
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are accountable for. That has to be
thought through.

Ms. COLLINS. Mr. President, obvi-
ously we do want to preserve what is in
the bill. That is why we are doing the
bill.

Mr. WARNER. I understand that.

Ms. COLLINS. If the intent of the
Senator is to override the provisions of
the bill, then that would be a problem.

Mr. WARNER. We are trying to make
certain just that undefined but all im-
portant concept of accountability re-
mains. As you possibly take portions of
the responsibility of department heads
away and give it to the NID, I want to
make sure, if something goes wrong,
who is accountable.

We will work. I understand your per-
spective, but I am not prepared, as yet,
to accept that amendment. So we will
lay this aside. I thank you.

Mr. President, I am prepared to go
ahead with the other matter, if I
might.

AMENDMENT NO. 3877, AS MODIFIED

Mr. President, I would like at this
time to send to the desk a modification
to amendment No. 3877 by the Senator
from Virginia.

The PRESIDING OFFICER. The
amendment is pending and is so modi-
fied.

The amendment (No. 3877), as modi-
fied, is as follows:

On page 40, strike line 13 and all that fol-
lows through page 42, line 25, and insert the
following:

(a) NATIONAL INTELLIGENCE DIRECTOR REC-
OMMENDATION OR CONCURRENCE IN CERTAIN
APPOINTMENTS.—With respect to any posi-
tion as head of an agency or organization
within the intelligence community—

(1) if the appointment to such position is
made by the President, any recommendation
to the President to nominate or appoint an
individual to such position shall be accom-
panied by the recommendation of the Na-
tional Intelligence Director with respect to
the nomination or appointment of such indi-
vidual to such position; and

(2) if the appointment to such position is
made by the head of the department con-
taining such agency or organization, the Di-
rector of the Central Intelligence Agency, or
a subordinate official of such department or
of the Central Intelligence Agency, no indi-
vidual may be appointed to such position
without the concurrence of the National In-
telligence Director.

(b) PRESIDENTIAL AUTHORITY.—This sec-
tion, and the amendments made by this sec-
tion, shall apply to the fullest extent con-
sistent with the authority of the President
under the Constitution relating to nomina-
tion, appointment, and supervision of the
unitary executive branch.

(c) CONFORMING AMENDMENTS.—(1) Section
201 of title 10, United States Code, is amend-
ed—

(A) by striking subsection (a);

(B) by redesignating subsections (b) and (c)
as subsections (a) and (b), respectively;

(C) by striking ‘‘Director of Central Intel-
ligence” each place it appears and inserting
‘‘National Intelligence Director’’;

(D) in subsection (a), as so redesignated—

(i) in paragraph (1)—

(I) by striking ‘‘seek” and inserting ‘‘ob-
tain’’; and

(IT) by striking the second sentence; and

(ii) in paragraph (2)—

(I) by redesignating subparagraphs (B) and
(C) as subparagraphs (C) and (D), respec-
tively; and
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(IT) by inserting after subparagraph (A) the
following new subparagraph (B):

‘(B) The Director of the Defense Intel-
ligence Agency.”’; and

(E) in paragraph (2) of subsection (b), as so
redesignated—

(i) by redesignating subparagraphs (B) and
(C) as subparagraphs (C) and (D), respec-
tively; and

(ii) by inserting after subparagraph (A) the
following new subparagraph (B):

‘(B) The Director of the Defense Intel-
ligence Agency.”’.

(2)(A) The heading of such section is
amended by striking ‘‘consultation and’’.

(B) The table of sections at the beginning
of subchapter II of chapter 8 of such title is
amended in the item relating to section 201
by striking ‘‘consultation and’.

Mr. WARNER. Mr. President, earlier
today I engaged in a colloquy and sub-
mitted the original form of this amend-
ment. Subsequent thereto, I had the
opportunity to consult with a number
of individuals. It is my desire now, ba-
sically, to revise my amendment to
comport with section 106 of the Presi-
dent’s proposal, which he forwarded to
the Senate. That is entitled:

Appointment of officials responsible for in-
telligence-related activities. Requirement
for National Intelligence Director concur-
rence with respect to certain appointments,
with respect to any positions that heads of
agency or organization within the intel-
ligence community. . . .

My concern, what I am trying to
achieve by this succession of amend-
ments, is to provide some uniformity
in the process designating and select-
ing the heads of the various—for exam-
ple, the combat commands, as I refer to
them, that was the subject of my ear-
lier amendment.

I find that the President’s approach
in the proposal that he forwarded to
the Senate is preferable to my earlier
attempt at this. It reads:

If the appointment to such position is
made by the President, any recommendation
to the President to nominate or appoint an
individual to such position shall be accom-
panied by the recommendation of the Na-
tional Intelligence Director with respect to
the [proposed] nomination or appointment.

(2) if the appointment to such position is
made by the head of the department con-
taining agency or organization [within the
intelligence community or] the Director of
the Central Intelligence Agency, or a subor-
dinate official of such department or of the
Central Intelligence Agency, no individual
shall be appointed to such position without
the concurrence of the National Intelligence
Director.

I believe that, then, confirms there is
a certain degree of uniformity and
preservation of accountability for the
people selected in the various heads of
the departments and the agencies.

With that, I will yield the floor for
such comment as may be forthcoming
from the chairman and ranking mem-
ber.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALLEN). Without objection, it is so or-
dered.

Mr. SESSIONS. Mr. President, I see
the distinguished chairman of the
Armed Services Committee. I know he
was present when Mr. McLaughlin was
Acting Director of the CIA and he tes-
tified, along with a number of distin-
guished Government officials, includ-
ing the Secretary of Defense. He made
clear one point. I mentioned it earlier.
He said that in any reorganization, it
needs to be clear where the responsi-
bility and accountability lies.

He asked the question, who will brief
the President, and, in fact, who will be
held accountable if he briefs the Presi-
dent incorrectly?

I see Senator WARNER, and I would
like to ask the bill managers, also, but
my question to Senator WARNER is,
from his study of the bill, which is
more extensive than mine, does he
think there is any clear answer in this
legislation that is moving forward to
the question asked by Mr. McLaughlin?
Who briefs the President and who is re-
sponsible if he is in error?

Mr. WARNER. I thank my colleague
for the question because earlier today I
had a number of discussions related to
this question. I talked to some of the
White House people. I think I have spo-
ken in the Chamber a number of times
about my concern as to the future pos-
ture, standing, of this Director of Cen-
tral Intelligence. He has this magnifi-
cent organization, albeit there was a
problem on the weapons of mass de-
struction, but in terms of numbers it
was a relatively minute number of peo-
ple, although the problem is very seri-
ous. The organization is all over the
world and they are taking risks, ex-
traordinary in some instances, com-
parable to the men and women in uni-
form of the Armed Forces as they pur-
sue their assignments.

It is my concern in this reorganiza-
tion where the director of intelligence
now becomes a subordinate, and a deci-
sion is to be made by the President, in
this legislation it appears to be the
case he will not be at the moment on
the council—are you familiar with the
council of the Secretaries of State and
Defense, Attorney General, Homeland
Security, and others, who will be sort
of a close-knit group and NID will be
chairman of the council, and from time
to time they will be advising the Presi-
dent, presumably, through the NID? I
have tried to work it out so if, say, the
Secretary of Defense has views at vari-
ance with the NID at the time the NID
briefs the President on the NID’s posi-
tion, he is obligated by law to brief the
President on the divergent position of
one or more members of his council.
That is a pending amendment. It is a
joint intelligence communities council.

Anyway, I felt that perhaps somehow
the Director of the CIA should be in-
volved. There is concern about pro-
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tocol. It is all Cabinet. He, as such,
does not have Cabinet rank. I am work-
ing on a proposition to see whether we
can preserve the integrity that has
been accumulated over many years of
the Director of the CIA. It is not only
in the United States; he is known all
over the world as a person who holds
that position. I don’t want to see any
loss in the eyes of the counterparts
worldwide as this new structure, pre-
sumably, will be enacted into law.

The answer to the question is, of
course, the President can have whom-
ever he wishes to brief him, but I pre-
sume NID is specifically someone that
the President asked the Congress to
create by law. He would be the prin-
cipal briefer. From time to time he
would be accompanied perhaps by oth-
ers and I think more often than not by
the Director of the CIA.

Given that it is the President’s abso-
lute authority to decide who he wants
to brief him, I don’t think it should be
written into law, but I am seeking
some clarification to the very question
the Senator has asked because it is of
concern to me. As soon as I gain fur-
ther information, I will be happy to
share it with my colleague.

Mr. SESSIONS. I thank Senator
WARNER for his comments. It does ap-
pear if we pass this new procedure, we
ought to understand who Congress con-
templates would be the person most
likely to brief the President.

I think I understand what the Sen-
ator was saying. It is so important that
if the main person is going to be the
NID, the national intelligence director
who does the briefing, it seems to me
he or she would have to reach down and
take about half of the CIA up to be on
his staff to help him prepare the brief
or else he will be regurgitating what
came from some other agency and then
we have created a weakened CIA, a
muddled NID, and who is responsible.
Is that a problem?

Mr. WARNER. Mr. President, the
Senator is quite correct. We do not
want to do that.

In good faith, the chairman of the
committee has repeatedly said, in this
Chamber, we are not creating a whole
new department. I heard the ranking
member today mention that. There-
fore, we would not in any way be trying
to create that number of persons.

Nevertheless, who knows them bet-
ter—that is, the individual members of
the CIA—than the Director who has
daily hands-on authority, who travels
and visits in posts all over the world,
who is basically responsible for their
promotion, demotion, and account-
ability.

Mr. SESSIONS. The chairman is cor-
rect.

For the people following this debate,
they need to know that the CIA has op-
erations in virtually every country in
the world and it is from those agents
that much of our intelligence comes. It
comes through the CIA Director and he
has always briefed the President as the
Director of Central Intelligence.
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Mr. WARNER. And that fact is
known, if I can say to my colleague,
that fact is known the world over, that
the man who directs the CIA and who
is visiting in Great Britain or Paki-
stan, that is the man who will go home
and look the President of the United
States straight in the eye. That carries
a lot of weight as it results in the cre-
ation of personal relationships between
the director of our intelligence and his
counterparts worldwide.

I do not think it is a subject that can
be legislated in law. It is something of
legislative history being created in the
Senate now and is a vital part of the
future interpretation and implementa-
tion of this new law.

I thank the Senator.

Mr. SESSIONS. Would the distin-
guished managers of the bill, for whom
I have so much respect, care to com-
ment on the question that Acting Di-
rector McLaughlin posed at our hear-
ing when he said one thing we had to
be clear about was who would be re-
sponsible for stating the intelligence
position of the United States to the
President and who would be held ac-
countable if they were wrong. It is a
question we need to be clear about.

Mr. LIEBERMAN. It is a very impor-
tant question and I am prepared to give
a very short and direct answer which I
believe is reflected in the bill, which is
that the national intelligence director
is explicitly intended to be the prin-
cipal intelligence advisor to the Presi-
dent of the United States. There should
be no doubt about that.

It will give him two roles: One as ad-
ministrator of the intelligence commu-
nity—but then, why? To be the prin-
cipal intelligence adviser to the No. 1
user of intelligence, not the only one
but the President of the United States
as Commander in Chief.

Mr. SESSIONS. I say to Senator
LIEBERMAN, I would share your view
that the President is the No. 1 cus-
tomer of the intelligence that comes
forward. I think he may well need a No.
1 adviser to help assimilate all of it.

But let’s go back now. Would it nor-
mally be that the person who walks in
there and looks the President in the
eye—should not that person have line,
control, and supervision over the peo-
ple who provided him with that intel-
ligence? And isn’t that the only way he
can be held responsible for the brief
and the opinions to the President, if he
obtained the information from sources
that are accountable to him or her?

Whereas, in this case, if the NID does
it, and the information is coming up
through the vast CIA network around
the world, as it most often would be—
not always but most often would be—
then, isn’t that a weakness in our con-
cept here?

Mr. LIEBERMAN. Mr. President,
through you, of course, I say to the
Senator, I do not believe it is a weak-
ness. Here is the judgment we had to
make: The Director of Central Intel-
ligence now is effectively the principal
intelligence adviser to the President,
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but as we have seen and stated over
and over again in this debate, the
record shows that the DCI has not had
enough authority to coordinate the ac-
tivities of the intelligence community
to create the kind of unity of effort
that we need to make sure we do not
have a repeat, at worst, of September
11 and, in a very different way, of what
everybody acknowledges was an imper-
fect functioning of the intelligence
community prior to the Iraq war, as
documented by the Senate Intelligence
Committee.

So we want to give him some author-
ity, but we specifically rejected what
would effectively be a department of
intelligence, taking NSA, NRO, and
NGA out of Defense, taking the
counterterrorism out of the FBI, Infor-
mation Analysis out of the Department
of Homeland Security, et cetera, et
cetera, making it a department.

We are trying to strike a balance
where you preserve the autonomy of
those departments’ line control, but
you put them all together, particularly
in that counterterrorism center, so
that the director is hearing from all of
them and is accountable, and then re-
ports on these intelligence matters to
the President.

Incidentally, the Collins-Lieberman
proposal does make clear—I will just
read from section 111:

The National Intelligence Director shall be
responsible for providing national intel-
ligence—

(1) to the President;

(2) to the heads of other departments and
agencies of the executive branch;

Also consumers, the Defense Depart-
ment the largest of the consumers.

(3) to the Chairman of the Joint Chiefs of
Staff and senior military commanders;

(4) to the Senate and House of Representa-
tives and the committees thereof;

(5) [and] to such other persons or entities
as the President shall direct.

So there is no question there is a bal-
ance. But I think it is a balance that
serves the Nation’s interests well. We
have power in the NID, but we have not
broken the line of authority in other
Departments.

As I believe I heard Senator WARNER
say at one point, I presume the na-
tional intelligence director, in the ex-
ercise of his responsibilities, will, from
time to time, bring with him to advise
the President the head of the CIA, the
head of the Homeland Security Depart-
ment, whoever seems relevant on a
given occasion, but to say that for in-
telligence there is one person ulti-
mately accountable, and that is the na-
tional intelligence director.

Mr. SESSIONS. Well, I thank the
Senator. I can see the concept there. I
guess in my own mind I am having dif-
ficulty understanding why we should
not raise up the CIA director and make
sure that entity exercises the power
that it is supposed to have now. It is
supposed to be the central intelligence
center for the country. And just to add
another office above it has a number of
problems. As Senator WARNER said,
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there are agents all over the world
gathering intelligence who are respon-
sible directly to the CIA Director, who
then is supposed to directly advise the
President.

So I hope we will think about this
problem as we go forward. If we follow
the model of the drug czar, I might feel
a bit more comfortable. The drug czar,
the Office of National Drug Control
Policy Director, as I said earlier, re-
quires that there be a written plan for
combating illegal drugs in the United
States. Every agency involved in that
effort has to participate in drafting the
plan and sign off on the plan when it is
agreed to. And then that Director, the
drug czar, reviews their budget request
to make sure they are funding the ef-
fort in a coordinated way and has the
ear of the President if an entity or
agency refuses to cooperate.

But organizations have integrity. I
do not think, in general, anyone would
argue that it is healthy governmental
philosophy or political science to have
a person the head of an agency and
then people under him and parts of his
budget be decided directly by some-
body else, and department heads have
to be approved or appointed by other
people. It classically undermines re-
sponsibility. In America we have one
Government. And within the Govern-
ment there are three parts. There are
the executive, judicial, and legislative
branches. But we have created so many
fiefdoms in the executive branch it is
hard to hold the President accountable.
The FBI Director has—what?—a 12-
year term? So it is hard to hold the
President responsible for these enti-
ties. And then you have Secretaries
who do not even have control over the
people within their agencies.

So those are some of my concerns. As
I said, it may be that nervousness be-
fore you sign the deed on the new
house. But, again, it could be that
some of these things may not work as
well as we project them to at this time.

Mr. LIEBERMAN. President, I, obvi-
ously, respect and appreciate the con-
cerns that my friend from Alabama
has. I want to assure him that we have
been over this. And the two things—
one, is that not just the 9/11 Commis-
sion but a lot of folks, not universally
felt, but a lot of people feel that the
drug czar has not been all that the po-
sition could have been because he did
not have any budget authority. He
formed the budget but did not really
have the muscle. As a matter of fact,
Governor Kean and Congressman Ham-
ilton, in their report, specifically said
they did not want the national intel-
ligence director to be like the drug
czar.

Second, one of the conclusions I
gather from the Scowcroft Report, but
also others, including 9/11, is that what
has happened up until now is that the
Director of Central Intelligence has ba-
sically been the Director of the CIA—of
course, the same person—and not had
the time or the clout to coordinate the
rest of the intelligence community.
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That is part of the failure prior to
September 11. That is why we specifi-
cally recommend breaking them in
two, creating this director over every-
body. The CIA is an important part,
but there are a lot of other important
parts. The FBI counterterrorism and
the NSA, NRO, and NGA, as the Sen-
ator well knows, in terms of numbers
of employees and the amount of the
budget, are very big entities that, for
now, have been too much outside the
control of the Director of Central Intel-
ligence.

So as I say, we have tried to balance.
In some way, it might have been neater
to take all the pieces and put them
under a new secretary of intelligence,
but then you really would have, for in-
stance, broken the chain of command
in the Defense Department.

We didn’t want to do that. We are
trying to have a balance to say when it
comes to intelligence, there is one per-
son accountable, and that is the na-
tional intelligence director.

I thank the Senator. I think this
kind of discussion is very important to
getting all of us to a point where we
can not only proceed with the amend-
ments but go ahead and ultimately
next week adopt the bill and have a
good feeling about it. Hopefully, we can
lead the Senator from Alabama over
his buyer’s anxiety right now.

Mr. SESSIONS. It is a difficult thing.
I remember the story very distinctly.
There was an attempt to merge the
FBI and DEA in the early 1980s. I wrote
Associate Attorney General Giuliani a
letter suggesting what should be
merged is DEA and Alcohol, Tobacco,
and Firearms. I saw him not long after
that and he said: Jeff, we can’t even
merge agencies within the Department
of Justice, don’t you know? To merge
an agency in Treasury with one of Jus-
tice is impossible.

While it is weird that we in the Con-
gress and the President of the United
States are not capable of merging
agencies, as a practical matter, it is
very difficult to do these things. I don’t
think most people realize how our Gov-
ernment really functions. It has great
points. Some of the best people I have
ever known serve in our Government.
But there are problems in making it ef-
ficient.

I thank the managers for their lead-
ership and hard work.

Mr. LIEBERMAN. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that the pend-
ing amendment be temporarily set
aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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MODIFICATION TO AMENDMENT NO. 3807

Mr. LIEBERMAN. Mr. President, I
call up again amendment No. 3807 of-
fered by Senator McCAIN and myself.

The PRESIDING OFFICER. The
amendment is now pending.

Mr. LIEBERMAN. I thank the Chair.

Mr. President, I am pleased to send
to the desk a modification to the
amendment which is essentially a
change of one word. I believe having
made that one-word change, this
amendment implements another sec-
tion of the 9/11 Commission Report and
is acceptable on both sides.

I thank my dear friend and colleague,
Senator COLLINS, for all the work we
have done together on this amendment,
and with other stakeholders who had
some concerns about the amendment,
generally supported it, and we have
worked them all out.

The PRESIDING OFFICER. The
amendment will be so modified.

The modification is as follows:
of applicants for such licenses or identifica-
tion cards.

(C) TIME REQUIREMENT.—The process de-
scribed in subparagraph (A) shall be con-
ducted in a timely manner to ensure that—

(i) any recommendation for a proposed rule
or report is provided to the Secretary of
Transportation not later than 9 months after
the date of enactment of this Act and shall
include an assessment of the benefits and
costs of the recommendation; and

(ii) a final rule is promulgated not later
than 18 months after the date of enactment
of this Act.

(¢c) GRANTS TO STATES.—

(1) ASSISTANCE IN MEETING FEDERAL STAND-
ARDS.—Beginning on the date a final regula-
tion is promulgated under subsection (b)(2),
the Secretary of Transportation shall award
grants to States to assist them in con-
forming to the minimum standards for driv-
er’s licenses and personal identification
cards set forth in the regulation.

(2) ALLOCATION OF GRANTS.—The Secretary
of Transportation shall award grants to
States under this subsection based on the
proportion that the estimated average an-
nual number of driver’s * * *,

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I thank
my colleague from Connecticut and my
colleague from  Arizona, Senator
McCaiIN, for working with me to ad-
dress concerns that have been raised by
the National Governors Association re-
garding the provisions in the McCain-
Lieberman amendment that dealt with
the standardization of State drivers’ li-
censes. I believe the change which has
been made, which will require an as-
sessment of the cost benefits of any
new requirements, is an important one.

I ask unanimous consent that two
letters from the National Governors
Association be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL GOVERNORS
ASSOCIATION,
Washington, DC, October 1, 2004.
Hon. SUSAN COLLINS,
U.S. Senate,
Washington, DC.

DEAR SENATOR COLLINS:

nation’s Governors I am

On behalf of the
writing to thank
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you for your efforts in negotiating a com-
promise on amendment language regarding
minimum standards for state driver’s li-
censes. I know that you share Governors’
concerns regarding the security and integ-
rity of state driver’s license and identifica-
tion processes and appreciate the difficulties
that federal mandates, particularly unfunded
mandates, placed on states.

Due in large part to your concern regard-
ing the mandates in the McCain/Lieberman
driver’s license amendment, NGA was able to
make suggestions to improve the measure.
We understand that a provision has been
added to require that the negotiated rule-
making committee perform an assessment of
the benefits and costs of its recommenda-
tions. This change is essential to help ensure
that the federal government provides ade-
quate funding to states to implement the re-
quired mandates.

Governors are committed to working coop-
eratively with the federal government to de-
velop and implement realistic, achievable
standards that will enhance efforts to pre-
vent document fraud and other illegal activ-
ity related to the issuance of driver’s li-
censes and identification documents. We ap-
preciate your willingness to work with
states to address our concerns. With all the
changes included in the amendment, it will
provide a reasonable compromise for ad-
dressing this issue.

Thank you again for your consideration
and assistance. We look forward to working
with you during conference.

Sincerely,
RAYMOND C. SCHEPPACH,
Ezxecutive Director.
NATIONAL GOVERNORS
ASSOCIATION,
Washington, DC, October 1, 2004.
Hon. JOHN MCCAIN,
U.S. Senate,
Washington, DC.
Hon. JOSEPH I. LIEBERMAN,
U.S. Senate,
Washington, DC.

DEAR SENATOR MCCAIN AND SENATOR
LIEBERMAN: Governors share your concerns
regarding the security and integrity of state
driver’s license and identification processes.
While NGA opposes federal mandates on
states, particularly unfunded mandates, we
appreciate your willingness to work with
states to improve your amendment regarding
minimum requirements for state driver’s li-
censes. As you know, NGA strongly opposes
the more proscriptive driver’s license man-
date provisions under consideration in the
House.

It is my understanding that your original
amendment has been modified to include two
important changes: (1) clarification that the
standards that will be set in the rulemaking
process will initially apply only to newly-
issued and reissued driver’s licenses; and (2)
a requirement that state elected officials, in-
cluding Governors, serve on the negotiated
rulemaking committee. In addition, we re-
quest that a provision be added to require
that the negotiated rulemaking committee
perform an assessment of the annual benefits
and costs of its recommendations.

The first two changes are vital to ensuring
that the minimum requirements established
under the amendment are workable, do not
unnecessarily interfere with existing state
laws and improvements, and benefit from the
expertise and knowledge of state officials.
Likewise, the last change is essential to help
ensure that the federal government provides
adequate funding to states to implement the
required mandates.

Governors are committed to working coop-
eratively with the federal government to de-
velop and implement realistic, achievable
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standards that will enhance efforts to pre-
vent document fraud and other illegal activ-
ity related to the issuance of driver’s li-
censes and identification documents. We ap-
preciate your willingness to work with
states to address our concerns. If all three
changes are included in the amendment it
will provide a reasonable compromise for ad-
dressing this issue.

Thank you again for your consideration
and assistance.

Sincerely,
RAYMOND C. SCHEPPACH,
Executive Director.

Ms. COLLINS. Mr. President, I urge
adoption of the modified amendment.

The PRESIDING OFFICER. Is there
further debate?

Without objection, the amendment is
agreed to.

The amendment (No. 3807), as modi-
fied, was agreed to.

Ms. COLLINS. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President, I
thank my colleagues for their work on
intelligence reform. I want to make a
few remarks on the intelligence reform
bill.

I am supportive of the overall efforts
of the Governmental Affairs Com-
mittee, what my colleague from Kan-
sas, Senator ROBERTS, and my col-
league from West Virginia, Senator
ROCKEFELLER, are doing as well on in-
telligence reform, and I want to sup-
port this overall effort.

Before I proceed, it is important to
underscore why this is such an impor-
tant debate in the United States, espe-
cially when it is so deeply engaged in
many places around the world and par-
ticularly in the Middle East and Iraq.
In the context of the underlying bill,
we need to make sure we clearly under-
stand this.

There is some public uncertainty re-
garding these issues. As the debate
showed last night, we have funda-
mental differences even between Presi-
dent Bush and Senator KERRY. But
both agree, in my opinion, why the
U.S. commitment to Iraq is absolutely
essential and why we must not fail in
Iraq or in this effort to reform our na-
tional intelligence.

For purposes of discussion, I rec-
ommend a rereading of Osama bin
Laden’s declaration of war against the
Americans. He issued this in 1998. It is
in the 9/11 Commission Report and it is
chilling, but it tells you what is at
stake in this debate.

He says this, and this is a direct
quote from that declaration of war:

The Defence Secretary of the Crusading
Americans had said that the explosions at
Riyadh and Al-Khobar had taught him one
lesson: that is not to withdraw when at-
tacked by cowardly terrorists.

bin Laden continues:

We say to the Defence Secretary that his
talk could induce a grieving mother to
laughter! And it shows the fears that have
enveloped you all. Where was this courage of
yours when the explosion in Beirut took
place in 1983 . . . You were transformed into
scattered bits and pieces: 241 soldiers were
killed, most of them Marines.
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bin Laden continues:

When tens of your soldiers were killed in
minor battles and one American pilot was
dragged in the street of Mogadishu, you left
the area in disappointment, humiliation, and
defeat, carrying your dead with you.

Clinton appeared in front of the whole
world threatening and promising revenge,
but these threats were merely a preparation
for withdrawal. You had been disgraced by
Allah and you withdraw; the extent of your
impotence and weaknesses became very
clear.

As bin Laden had explained earlier in
the declaration:

Efforts should be concentrated on destroy-
ing, fighting, and Kkilling the (American)
enemy until, by the grace of Allah, it is com-
pletely defeated.

The task is stated quite simply by
bin Laden:

Killing Americans.

In June 2002, bin Laden spokesman,
Suleiman Abu Gheith, placed this
statement on the al-Qaida Web site:

We have the right to kill 4 million Ameri-
cans—2 million of them children—and to
exile twice as many and wound and cripple
hundreds of thousands.

He said that:

We have the right to kill 4 million Ameri-
cans—2 million of them children. . . .

What can we do to forestall these
promised attacks? According to bin
Laden, if we follow what he says, we
can forestall these promised attacks if
“America should abandon the Middle
East, convert to Islam and end the im-
morality and godlessness of its society
and culture,” for according to bin
Laden, “‘It is saddening to tell you that
you are the worst civilization wit-
nessed by the history of mankind.”

That is what we fight, and that is
what we must stand strong against and
be as strong and as organized as we
possibly can and have as good intel-
ligence as we possibly can to fight
these fanatics.

These terrorists are fanatics. They
are wrong about America, and America
will fight. They may be fanatics—and
they are—but James Schlesinger re-
minded us earlier this year in the For-
eign Relations Committee that they
are deadly serious and thoroughly per-
sistent.

We have to therefore anticipate we
will be engaged in this global war on
terrorism for years to come and we
must not waiver in this effort.

As Osama himself has said:

When the people see a strong horse and a
weak horse, they naturally gravitate to-
wards the strong horse.

Therefore, we as a nation and as a
body must do everything within our
means to demonstrate that we are not
the weak horse. That is why retreat be-
fore we have successfully stabilized
Iraq is not an option. Nothing was
more dramatically visible throughout
the Middle East and elsewhere of our
retreat than were those earlier retreats
cited by Osama bin Laden.

The debate over Iraq will continue,
even after the election, regarding the
timing of our move into Iraq, but that
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is a moot issue. We are there now and
our soldiers are doing the best they can
under difficult circumstances. We will
bring them home, but make no mistake
about the fact that we are anything
but united in our determination to per-
severe and to prevail in Iraq. Success is
the only acceptable course of action.

How then are we to be successful in
sustaining order and stability in Iraq
and bringing order to the chaos that
the terrorists can potentially produce
around the world? Only by embracing
certain fundamental realities. First
and foremost, establishing reasonable
security is the prerequisite for achiev-
ing the goals of political stability. We
are doing that in Iraq and we are doing
that in Afghanistan. It is slow going
and it is difficult, and there will be
bumps along the way.

Second, neither the American nor the
coalition forces can by themselves im-
pose security on Iraq. Iraqis them-
selves must provide indispensable sup-
port and their own security. Only
Iraqis can gather the intelligence to
identify the regime remnants and for-
eign terrorists who must be largely
neutralized before adequate security
can be assured.

Moreover, it will be essential for
Iraqi security forces to be the principal
elements in rooting out terrorists and
destroying their cells, with the coali-
tion military increasingly in a sup-
porting role.

Similarly, America must take charge
of its own security in a way that is
consistent with the changed realities
in our post-9/11 world. This legislation
we are debating, the first major over-
haul of the intelligence system, is a
major step in that direction. We have
the capability, the ability, and the mo-
tive—our national security—to do this
now and to do it right.

As my colleague Senator KYL from
Arizona said yesterday, the problem
before 9/11 was not due to too much in-
telligence. The problem obviously
arose because we did not have enough
intelligence, smart intelligence, cre-
ative intelligence. We could not gather
enough information in a timely way to
put together all of the possibilities in
order to connect the dots, in order to
predict that a particular kind of attack
was going to occur on that day.

We have had a lot of good, construc-
tive suggestions, from many places,
from the 9/11 Commission, from the
Senate Intelligence Committee, the
great work of its chairman and my col-
league Senator PAT ROBERTS from Kan-
sas, from the administration, from the
work of the Governmental Affairs Com-
mittee, Senator ROCKEFELLER also on
the Intelligence Committee, from other
commissions in trying to understand
why we did not have enough intel-
ligence and why we could not put it all
together ahead of time.

Many of the recommendations of the
Commission and legislative solutions
in the proposed bill try to correct that
problem of not having enough good in-
telligence and knowing precisely what
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we need to do with the intelligence
once we have it.

Most importantly, we need to find a
way of bringing the creativity and
imagination back into the intelligence
business. For too long, the system has
been hampered by bureaucracy that by
design is risk averse and unwilling to
take the offensive. As Senator KYL
mentioned the other day, if we look
back at President Clinton’s directives
to the intelligence community, he
tried to be forward leaning, especially
with regard to al-Qaida and Osama bin
Laden. But even though the President
himself seemed to say we have to do
everything we can to try to get these
guys, he ran into bureaucratic barriers.
Repeatedly, efforts were made to bring
to his attention operations that would
have either improved our intelligence
or operationally deal with al-Qaida and
Osama bin Laden, but they were shot
down by various portions or places
within the bureaucracy or lawyers
within the system. If someone tried to
do something, somebody else said this
is too risky, we cannot do it.

We have to change that mentality.
That was why the 9/11 Commission, the
Senate Intelligence Committee, and
many other observers have said we
have to get out of this paralyzing risk-
averse environment where people are
afraid somebody is looking over their
shoulders, is going to jump on them if
they do anything that is the least bit
out of the ordinary or risky. We have
to get this bureaucratic mindset out
because our very security depends on
it.

I thank the chairman of the Govern-
mental Affairs Committee, Senator
CoLLINS, for her great work on this,
and the ranking member, Senator
LIEBERMAN. I appreciate the important
work of my colleagues Senator ROB-
ERTS and Senator ROCKEFELLER, and I
hope that we will speedily get to a res-
olution so we can pass this important
bill soon and change the dynamic and
make a safer America.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I thank
the Senator from Kansas for his gen-
erous comments and for presenting a
very compelling case for passing this
legislation, a case that says we cannot
delay; the stakes are too high; the
issues are too compelling in the war
against terrorism. I thank him for his
support and for his hard work on this
very important issue.

I ask unanimous consent that the
pending amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 3798, 3799, 3800, 3911, 3912, 3932,

3864, 3772, 3813 AND 3717, EN BLOC

Ms. COLLINS. Mr. President, I have
a number of amendments from both
sides of the aisle that have been
cleared by both of the managers of the
bill. I ask unanimous consent that we
proceed to the consideration of the fol-
lowing amendments, en bloc: Coleman



October 1, 2004

amendment 3798, Coleman amendment
3799, Coleman amendment 3800, Snowe
amendment 3911, Snowe amendment

3912, Snowe amendment 3932, Frist
amendment 3864, Bingaman amend-
ment 3772, Reed of Rhode Island

amendment 3813, and Feinstein amend-
ment 3717.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ments are pending.

Ms. COLLINS. I ask unanimous con-
sent that the amendments be agreed to
en bloc and that the motions to recon-
sider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments were agreed to, as
follows:

AMENDMENT NO. 3798
(Purpose: To amend section 510 of the Home-
land Security Act of 2002 to ensure wide-
spread access to the Information Sharing

Network)

At the appropriate place, insert the fol-
lowing:

SEC. . URBAN AREA COMMUNICATIONS CAPA-
BILITIES.

Section 510 of the Homeland Security Act
of 2002, as added by this Act, is amended by
inserting ‘¢, and shall have appropriate and
timely access to the Information Sharing
Network described in section 206(c) of the
National Intelligence Reform Act of 2004
after ‘‘each other in the event of an emer-
gency’’.

AMENDMENT NO. 3799

(Purpose: To require the enterprise architec-
ture and implementation plan for the In-
formation Sharing Network to include
equipment and training requirements and
utilization costs)

On page 137, line 20, strike ‘‘and” and all
that follows through ‘“(9)”’ on line 21, and in-
sert the following:

(9) an estimate of training requirements
needed to ensure that the Network will be
adequately implemented and property uti-
lized;

(10) an analysis of the cost to State, tribal,
and local governments and private sector en-
tities for equipment and training needed to
effectively utilize the Network; and

1y

AMENDMENT NO. 3800

(Purpose: To find that the United States
needs to implement the 9/11 Commission’s
recommendation to adopt a unified inci-
dent command system and significantly
enhance communications connectivity
among first responders)

At the appropriate place, insert the fol-
lowing:

(1) The United States needs to implement
the recommendations of the National Com-
mission on Terrorist Attacks Upon the
United States to adopt a unified incident
command system and significantly enhance
communications connectivity between and
among civilian authorities, local first re-
sponders, and the National Guard. The uni-
fied incident command system should enable
emergency managers and first responders to
manage, generate, receive, evaluate, share,
and use information in the event of a ter-
rorist attack or a significant national dis-
aster.

AMENDMENT NO. 3911

(Purpose: To require a report on the meth-
odologies utilized for National Intelligence
Estimates)

On page 210, between lines 22 and 23, insert
the following:
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SEC. 336. NATIONAL INTELLIGENCE COUNCIL RE-
PORT ON METHODOLOGIES UTI-
LIZED FOR NATIONAL INTEL-
LIGENCE ESTIMATES.

(a) REPORT.—Not later than 180 days after
the date of the enactment of this Act, the
National Intelligence Council shall submit
to Congress a report that includes the fol-
lowing:

(1) The methodologies utilized for the initi-
ation, drafting, publication, coordination,
and dissemination of the results of National
Intelligence Estimates (NIEs).

(2) Such recommendations as the Council
considers appropriate regarding improve-
ments of the methodologies utilized for Na-
tional Intelligence Estimates in order to en-
sure the timeliness of such Estimates and
ensure that such Estimates address the na-
tional security and intelligence priorities
and objectives of the President and the Na-
tional Intelligence Director.

(b) FOrRM.—The report under subsection (a)
shall be submitted in an unclassified form,
but may include a classified annex.

On page 210, line 23, strike ‘‘336.”” and in-
sert ©‘337.”.

AMENDMENT NO. 3912

(Purpose: To require an evaluation of the ef-

fectiveness of the National Counterterror-

ism Center)

On page 210, between lines 22 and 23, insert
the following:

SEC. 336. NATIONAL INTELLIGENCE DIRECTOR
REPORT ON NATIONAL COUNTER-
TERRORISM CENTER.

(a) REPORT.—Not later than one year after
the date of the establishment of the National
Counterterrorism Center under section 143,
the National Intelligence Director shall sub-
mit to Congress a report evaluating the ef-
fectiveness of the Center in achieving its pri-
mary missions under subsection (d) of that
section.

(b) ELEMENTS.—The report under sub-
section (a) shall include the following:

(1) An assessment of the effectiveness of
the National Counterterrorism Center in
achieving its primary missions.

(2) An assessment of the effectiveness of
the authorities of the Center in contributing
to the achievement of its primary missions,
including authorities relating to personnel
and staffing, funding, information sharing,
and technology.

(3) An assessment of the relationships be-
tween the Center and the other elements and
components of the intelligence community.

(4) An assessment of the extent to which
the Center provides an appropriate model for
the establishment of national intelligence
centers under section 144.

(c) FOrRM.—The report under subsection (a)
shall be submitted in an unclassified form,
but may include a classified annex.

AMENDMENT NO. 3932

(Purpose: Relating to alternative analyses of

intelligence by the intelligence community)

On page 153, between lines 2 and 3, insert
the following:

SEC. 207. ALTERNATIVE ANALYSES OF INTEL-
LIGENCE BY THE INTELLIGENCE
COMMUNITY.

(a) SENSE OF CONGRESS.—It is the sense of
Congress that the National Intelligence Di-
rector should consider the advisability of es-
tablishing for each element of the intel-
ligence community an element, office, or
component whose purpose is the alternative
analysis (commonly referred to as a ‘‘red-
team analysis’) of the information and con-
clusions in the intelligence products of such
element of the intelligence community.

(b) REPORT.—(1) Not later than one year
after the date of the enactment of this Act,
the National Intelligence Director shall sub-
mit to Congress a report on the actions
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taken to establish for each element of the in-
telligence community an element, office, or
component described in subsection (a).

(2) The report shall be submitted in an un-
classified form, but may include a classified
annex.

AMENDMENT NO. 3864
(Purpose: To extend section 145(c) of the
Aviation and Transportation Security Act)

At the appropriate place insert the fol-
lowing:

Section 145(c) of the Aviation and Trans-
portation Security Act (49 U.S.C. 40101 note)
is amended by striking ‘‘more than’ and all
that follows through ‘‘after’” and inserting
“more than 48 months after’’.

AMENDMENT NO. 3772
(Purpose: To establish the position of Chief

Scientist of the National Intelligence Au-

thority)

On page 45, between lines 10 and 11, insert
the following:

(11) The Chief Scientist of the National In-
telligence Authority.

On page 45, line 11, strike ‘‘(11)”’ and insert
“12)7.

On page 45, line 14, strike ‘(12)”’ and insert
“(13)7.

On page 59, between lines 14 and 15, insert
the following:

SEC. 131. CHIEF SCIENTIST OF THE NATIONAL IN-
TELLIGENCE AUTHORITY.

(a) CHIEF SCIENTIST OF NATIONAL INTEL-
LIGENCE AUTHORITY.—There is a Chief Sci-
entist of the National Intelligence Authority
who shall be appointed by the National Intel-
ligence Director.

(b) REQUIREMENT RELATING TO APPOINT-
MENT.—An individual appointed as Chief Sci-
entist of the National Intelligence Authority
shall have a professional background and ex-
perience appropriate for the duties of the
Chief Scientist.

(c) DUTIES.—The Chief Scientist of the Na-
tional Intelligence Authority shall—

(1) act as the chief representative of the
National Intelligence Director for science
and technology;

(2) chair the National Intelligence Author-
ity Science and Technology Committee
under subsection (d);

(3) assist the Director in formulating a
long-term strategy for scientific advances in
the field of intelligence;

(4) assist the Director on the science and
technology elements of the budget of the Na-
tional Intelligence Authority; and

(5) perform other such duties as may be
prescribed by Director or by law.

(d) NATIONAL INTELLIGENCE AUTHORITY
SCIENCE AND TECHNOLOGY COMMITTEE.—(1)
There is within the Office of the Chief Sci-
entist of the National Intelligence Authority
a National Intelligence Authority Science
and Technology Committee.

(2) The Committee shall be composed of
the principal science officers of the National
Intelligence Program.

(3) The Committee shall—

(A) coordinate advances in research and de-
velopment related to intelligence; and

(B) perform such other functions as the
Chief Scientist of the National Intelligence
Authority shall prescribe.

On page 59, line 15, strike ‘‘131.”” and insert
©182.7.

On page 202, line 16, strike ‘“131(b)”’ and in-
sert <132(b)”.

AMENDMENT NO. 3813
(Purpose: To find that risk assessments and
protective measures for liquefied natural
gas marine terminals should be included in
the plan of the Secretary of Homeland Se-
curity to protect critical infrastructure)

At the appropriate place, insert the fol-

lowing:
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SEC. . LIQUEFIED NATURAL GAS MARINE TER-

MINALS.

Congress finds that plans developed by the
Department of Homeland Security to protect
critical energy infrastructure should include
risk assessments and protective measures for
existing and proposed liquefied natural gas
marine terminals.

AMENDMENT NO. 3717
(Purpose: To provide that the Intelligence

Community Reserve Corps shall have a

personnel strength level authorized by law)

On page 39, strike lines 8 through 11 and in-
sert the following:

(c) PERSONNEL STRENGTH LEVEL.—Congress
shall authorize the personnel strength level
for the National Intelligence Reserve Corps
for each fiscal year.

AMENDMENT NO. 3771, AS MODIFIED

Ms. COLLINS. Mr. President, I ask
unanimous consent that the pending
amendment be set aside and that we
proceed to the consideration of the
Bingaman-Domenici amendment 3771,
as modified. I send the modification to
the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine [Ms. COLLINS], for
Mr. BINGAMAN and Mr. DOMENICI, , proposes
an amendment numbered 3771, as modified.

The amendment, as modified, is as
follows:

(Purpose: To authorize employees of Feder-
ally Funded Research and Development
Centers and certain employees of the De-
partment of Energy national laboratories
to be eligible for the staff of the National
Counterterrorism Center and the national
intelligence centers)

On page 91, between lines 12 and 13, insert
the following:

(C) Employees of Federally Funded Re-
search and Development Centers (as that
term is defined in part 2 of the Federal Ac-
quisition Regulation), including employees
of the Department of Energy national lab-
oratories who are associated with field intel-
ligence elements of the Department of En-
ergy, shall be eligible to serve under con-
tract or other mechanism with the National
Counterterrorism Center under this para-
graph.

On page 98, between lines 21 and 22, insert
the following:

(C) Employees of Federally Funded Re-
search and Development Centers (as that
term is defined in part 2 of the Federal Ac-
quisition Regulation), including employees
of the Department of Energy national lab-
oratories who are associated with field intel-
ligence elements of the Department of En-
ergy, shall be eligible to serve under con-
tract or other mechanism with a national in-
telligence center under this paragraph.

Mr. LIEBERMAN. Mr. President,
since World War II, our national lab-
oratories, primarily serving Energy
and Defense Department missions,
have been the Nation’s repository of
expertise on nuclear weapons and other
national security and technical issues.
Although many of these national lab-
oratories are known as Federal Funded
Research and Development Centers, or
FFRDC’s, and are federally financed,
lab employees are not Federal employ-
ees. They are employees of the contrac-
tors who operate these laboratories.
This amendment would make employ-
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ees of the FFRDC’s eligible to serve at
the National Counterterrorism Center
and other national intelligence cen-
ters.

I agree with the sponsors of this
amendment that if the national intel-
ligence director, or NID, determines
that he or she needs to tap the experts
employed at our FFRDC’s to help staff
these centers, then he or she should be
able to do so. But I also want to make
it clear, that it is my understanding
that we are not creating a new mission
for the FFRDC’s or authorizing the
creation of a new FFRDC for this pur-
pose. Use of these employees would be
subject to the availability of funds to
the NID, and would still be subject to
the Federal conflict of interest provi-
sions and the Federal Acquisition Reg-
ulations. Finally, nothing in this
amendment is intended to circumvent
staff year ceilings established by law
for Defense Department-sponsored
FFRDC’s or any other FFRDC’s.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the modifica-
tion be agreed to, that the amendment,
as modified, be agreed to, and that the
motion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3771), as modi-
fied, was agreed to.

AMENDMENT NO. 3756

Ms. COLLINS. Mr. President, I ask
unanimous consent that the pending
amendment be set aside and that the
Senate now proceed to the immediate
consideration of the Graham-Durbin
amendment No. 3756.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will please report.

The legislative clerk read as follows:

The Senator from Maine [Ms. COLLINS], for
Mr. GRAHAM of Florida, proposes an amend-
ment numbered 3756.

The amendment is as follows:
(Purpose: To establish additional education

and training requirements for the National

Intelligence Authority)

On page 108, between lines 8 and 9, insert
the following:

SEC. 153. ADDITIONAL EDUCATION AND TRAIN-
ING REQUIREMENTS.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Foreign language education is essential
for the development of a highly-skilled
workforce for the intelligence community.

(2) Since September 11, 2001, the need for
language proficiency levels to meet required
national security functions has been raised,
and the ability to comprehend and articulate
technical and scientific information in for-
eign languages has become critical.

(b) LINGUISTIC REQUIREMENTS.—(1) The Na-
tional Intelligence Director shall—

(A) identify the linguistic requirements for
the National Intelligence Authority;

(B) identify specific requirements for the
range of linguistic skills necessary for the
intelligence community, including pro-
ficiency in scientific and technical vocabu-
laries of critical foreign languages; and

(C) develop a comprehensive plan for the
Authority to meet such requirements
through the education, recruitment, and
training of linguists.
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(2) In carrying out activities under para-
graph (1), the Director shall take into ac-
count education grant programs of the De-
partment of Defense and the Department of
Education that are in existence as of the
date of the enactment of this Act.

(3) Not later than one year after the date of
the enactment of this Act, and annually
thereafter, the Director shall submit to Con-
gress a report on the requirements identified
under paragraph (1), including the success of
the Authority in meeting such requirements.
Each report shall notify Congress of any ad-
ditional resources determined by the Direc-
tor to be required to meet such require-
ments.

(4) Bach report under paragraph (3) shall be
in unclassified form, but may include a clas-
sified annex.

(c) PROFESSIONAL INTELLIGENCE TRAIN-
ING.—The National Intelligence Director
shall require the head of each element and
component within the National Intelligence
Authority who has responsibility for profes-
sional intelligence training to periodically
review and revise the curriculum for the pro-
fessional intelligence training of the senior
and intermediate level personnel of such ele-
ment or component in order to—

(1) strengthen the focus of such curriculum
on the integration of intelligence collection
and analysis throughout the Authority; and

(2) prepare such personnel for duty with
other departments, agencies, and element of
the intelligence community.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the amend-
ment be agreed to and that the motion
to reconsider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 37566) was agreed
to.

Ms. COLLINS. Mr. President, as I in-
dicated, those amendments have all
been worked out. They have been
cleared on both sides. We are making
progress on this bill. There have been a
great number of amendments filed. I
encourage all Senators to work closely
with the managers of the bill to allow
us to proceed to consider this bill on
Tuesday. We have a great deal of work
to be done before that time, but we
made progress today.

I also thank those Senators who
came forward with their amendments
today. Shortly, I will have an an-
nouncement about the voting schedule
for Monday. We do expect to have a
number of stacked votes in the mid to
late afternoon. We are working on that
list even as we speak.

AMENDMENT NO. 3803

Ms. COLLINS. Mr. President, on be-
half of Senator CORNYN, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows.

The Senator from Maine (Ms. COLLINS), for
Mr. CORNYN, proposes an amendment num-
bered 3803.

The amendment is as follows:
(Purpose: To provide for enhanced criminal

penalties for crimes related to alien smug-

gling)

At the end of the bill, add the following:
TITLE IV—HUMAN SMUGGLING PENALTY
ENHANCEMENT

SEC. 401. SHORT TITLE.

This title may be cited as the ‘“‘Human
Smuggling Penalty Enhancement Act of
2004,
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SEC. 402. ENHANCED PENALTIES FOR ALIEN
SMUGGLING.

Section 274(a) of the Immigration and Na-
tionality Act (8 U.S.C. 1324(a)) is amended—

(1) in paragraph (1)—

(A) in subparagraph (A)—

(i) in clause (i)—

(I) by striking ‘“‘knowing that a person is
an alien, brings” and inserting ‘‘knowing or
in reckless disregard of the fact that a per-
son is an alien, brings’’;

(IT) by striking ‘‘Commissioner” and in-
serting ‘““Under Secretary for Border and
Transportation Security’’; and

(IIT) by inserting ‘‘and regardless of wheth-
er the person bringing or attempting to
bring such alien to the United States in-
tended to violate any criminal law’ before
the semicolon;

(ii) in clause (iv), by striking ‘‘or’’ at the
end;

(iii) in clause (v)—

(I) in subclause (I), by striking ‘‘, or”
inserting a semicolon;

(IT) in subclause (II), by striking the
comma and inserting ‘‘; or’’; and

(IIT) by inserting after subclause (II) the
following:

“(I1I) attempts to commit any of the pre-
ceding acts; or’’; and

(iv) by inserting after clause (v) the fol-
lowing:

‘“(vi) knowing or in reckless disregard of
the fact that a person is an alien, causes or
attempts to cause such alien to be trans-
ported or moved across an international
boundary, knowing that such transportation
or moving is part of such alien’s effort to
enter or attempt to enter the United States
without prior official authorization;’’; and

(B) in subparagraph (B)—

(i) in clause (1) —

(I) by striking ‘‘or (v)(I)”’ and inserting °°,
(v)(X), or (vi)’; and

(IT) by striking ‘10 years” and inserting
€20 years’’;

(ii) in clause (ii), by striking ‘5 years’ and
inserting ‘10 years’’; and

(iii) in clause (iii), by striking ‘20 years”
and inserting ‘35 years’’;

(2) in paragraph (2)—

(A) in the matter preceding subparagraph
(A)—

(i) by inserting ‘‘, or facilitates or at-
tempts to facilitate the bringing or trans-
porting,’” after ‘‘attempts to bring”’; and

(ii) by inserting ‘‘and regardless of whether
the person bringing or attempting to bring
such alien to the United States intended to
violate any criminal law,” after ‘‘with re-
spect to such alien’’; and

(B) in subparagraph (B)—

(i) in clause (ii), by striking *‘, or’’ and in-
serting a semicolon;

(ii) in clause (iii), by striking the comma
at the end and inserting ‘‘; or’’;

(iii) by inserting after clause (iii), the fol-
lowing:

“‘(iv) an offense committed with knowledge
or reason to believe that the alien unlaw-
fully brought to or into the United States
has engaged in or intends to engage in ter-
rorist activity (as defined in section
212(a)(3)(B)(iv)),”’; and

(iv) in the matter following clause (iv), as
added by this subparagraph, by striking ‘3
nor more than 10 years’” and inserting ‘5
years nor more than 20 years”’; and

(3) in paragraph (3)(A), by striking ‘5
years’ and inserting ‘10 years’’.

SEC. 403. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO ALIEN SMUG-
GLING OFFENSES.

(a) DIRECTIVE TO UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing

and
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Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the United States Sentencing Com-
mission shall—

(1) ensure that the Sentencing Guidelines
and Policy Statements reflect—

(A) the serious nature of the offenses and
penalties referred to in this title;

(B) the growing incidence of alien smug-
gling offenses; and

(C) the need to deter, prevent, and punish
such offenses;

(2) consider the extent to which the Sen-
tencing Guidelines and Policy Statements
adequately address whether the guideline of-
fense levels and enhancements for violations
of the sections amended by this title—

(A) sufficiently deter and punish such of-
fenses; and

(B) adequately reflect the enhanced pen-
alties established under this title;

(3) maintain reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(6) make any necessary conforming
changes to the Sentencing Guidelines; and

(6) ensure that the Sentencing Guidelines
adequately meet the purposes of sentencing
under section 3553(a)(2) of title 18, United
States Code.

Ms. COLLINS. I ask unanimous con-
sent the amendment be laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3768

Ms. COLLINS. Mr. President, I send
an amendment to the desk on behalf of
the Senator from Montana, Mr. BAU-
CcUs.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Maine (Ms. COLLINS), for
Mr. BAucuUs, for himself and Mr. ROBERTS,
proposes an amendment numbered 3768.

The amendment is as follows:

(Purpose: To require an annual report on the
allocation of funding within the Office of
Foreign Assets Control of the Department
of the Treasury)

At the end, add the following new section:
SEC. 353. ANNUAL REPORT ON THE ALLOCATION

OF RESOURCES WITHIN THE OFFICE
OF FOREIGN ASSETS CONTROL.

(a) SENSE OF CONGRESS.—It is the sense of
Congress that the Secretary of the Treasury
should allocate the resources of the Office of
Foreign Assets Control to enforce the eco-
nomic and trade sanctions of the United
States in a manner that enforcing such sanc-
tions—

(1) against al Qaeda and groups affiliated
with al Qaeda is the highest priority of the
Office;

(2) against members of the insurgency in
Iraq is the second highest priority of the Of-
fice; and

(3) against Iran is the third highest pri-
ority of the Office.

(b) REQUIREMENT FOR ANNUAL REPORT.—
Not later than 180 days after the date of en-
actment of this Act, and annually thereafter,
the Secretary of the Treasury, in consulta-
tion with the National Intelligence Director,
shall submit to Congress a report on the al-
location of resources within the Office of
Foreign Assets Control.
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(c) CONTENT OF ANNUAL REPORT.—An an-
nual report required by subsection (b) shall
include—

(1) a description of—

(A) the allocation of resources within the
Office of Foreign Assets Control to enforce
the economic and trade sanctions of the
United States against terrorist organizations
and targeted foreign countries during the fis-
cal year prior to the fiscal year in which
such report is submitted; and

(B) the criteria on which such allocation is
based;

(2) a description of any proposed modifica-
tions to such allocation; and

(3) an explanation for any such allocation
that is not based on prioritization of threats
determined using appropriate criteria, in-
cluding the likelihood that—

(A) a terrorist organization or targeted for-
eign country—

(i) will sponsor or plan a direct attack
against the United States or the interests of
the United States; or

(ii) is participating in or maintaining a nu-
clear, biological, or chemical weapons devel-
opment program; or

(B) a targeted foreign country—

(i) is financing, or allowing the financing,
of a terrorist organization within such coun-
try; or

(ii) is providing safe haven to a terrorist
organization within such country.

(d) EFFECTIVE DATE.—Notwithstanding sec-
tion 341 or any other provision of this Act,
this section shall take effect on the date of
the enactment of this Act.

Ms. COLLINS. Mr. President, I ask
unanimous consent the amendment be
set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will please call the roll.

The legislative clerk proceeded to
call the roll.

Ms. COLLINS. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. SES-
SIONS). Without objection, it is so or-
dered.

AMENDMENT NO. 3768, AS MODIFIED

Ms. COLLINS. Mr. President, I ask
unanimous consent that Baucus
amendment No. 3768 be modified with
the change at the desk.

The PRESIDING OFFICER. Without
objection, the amendment is modified.

The amendment (No. 3768), as modi-
fied, is as follows:

At the end, add the following new section:
SEC. 353. ANNUAL REPORT ON THE ALLOCATION

OF RESOURCES WITHIN THE OFFICE
OF FOREIGN ASSETS CONTROL.

(a) SENSE OF CONGRESS.—It is the sense of
Congress that the Secretary of the Treasury
is not currently according emerging threats
to the United States the proper priority and
should reallocate the current resources of
the Office of Foreign Assets Control to en-
force the economic and trade sanctions of
the United States in a manner that enforcing
such sanctions substantially increases the
priority given to—

(1) al Qaeda and groups affiliated with al
Qaeda;

(2) members of the insurgency in Iraq; and

(3) Iran.

(b) REQUIREMENT FOR ANNUAL REPORT.—
Not later than 180 days after the date of en-
actment of this Act, and annually thereafter,
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the Secretary of the Treasury, in consulta-
tion with the National Intelligence Director,
shall submit to Congress a report on the al-
location of resources within the Office of
Foreign Assets Control.

(c) CONTENT OF ANNUAL REPORT.—An an-
nual report required by subsection (b) shall
include—

(1) a description of—

(A) the allocation of resources within the
Office of Foreign Assets Control to enforce
the economic and trade sanctions of the
United States against terrorist organizations
and targeted foreign countries during the fis-
cal year prior to the fiscal year in which
such report is submitted; and

(B) the criteria on which such allocation is
based;

(2) a description of any proposed modifica-
tions to such allocation; and

(3) an explanation for any such allocation
that is not based on prioritization of threats
determined using appropriate criteria, in-
cluding the likelihood that—

(A) a terrorist organization or targeted for-
eign country—

(i) will sponsor or plan a direct attack
against the United States or the interests of
the United States; or

(ii) is participating in or maintaining a nu-
clear, biological, or chemical weapons devel-
opment program; or

(B) a targeted foreign country—

(i) is financing, or allowing the financing,
of a terrorist organization within such coun-
try; or

(ii) is providing safe haven to a terrorist
organization within such country.

(d) EFFECTIVE DATE.—Notwithstanding sec-
tion 341 or any other provision of this Act,
this section shall take effect on the date of
the enactment of this Act.

Ms. COLLINS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3903

Ms. COLLINS. Mr. President, I ask
unanimous consent to set the pending
amendment aside and call up the Ste-
vens amendment No. 3903.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Maine [Ms. COLLINS], for
Mr. STEVENS, Mr. INOUYE, Mr. WARNER, and
Mr. KYL, proposes an amendment numbered
3903.

The amendment is as follows:
(Purpose: To strike section 201, relating to
public disclosure of intelligence funding)

On page 115, strike line 15 and all that fol-
lows through page 115, line 25.

Ms. COLLINS. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. I ask unanimous con-
sent to proceed in morning business.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

———

HONORING OUR ARMED FORCES

PRIVATE-FIRST CLASS NICHOLAUS ZIMMER

Mr. DEWINE. Mr. President, I come
to the Senate floor today to pay trib-
ute to a young Ohioan who gave his life
in the line of duty fighting for freedom.
Today I stand here to remember a sol-
dier of inspiring independence and de-
termination, a young man whose life
was cut far too short when the tank he
was in was hit by a rocket-propelled
grenade in Kufa, Iraq. He was 20 years
old.

Army PFC Nicholaus Zimmer was
the only child of Lisa and Harold
“Gino”’ Zimmer of Powell, OH. The two
were proud, yet of course, worried
when their son decided to enlist in the
Army at the age of 17. Despite their
natural parental concerns, they knew
he would go his own way and do things
in his own way. Because, you see,
Nicholaus Zimmer was special. He was
voted most unique in the Westland
High School class of 2002. He defied
stereotypes. He was unconventional.
He had an exceptional spirit. Nicholaus
was lovingly described as a bookish,
pink-haired, 1970s-clothes-wearing,
skateboarding kid who loved to ques-
tion authority. I should note, though,
that the pink hair description was con-
stantly changing, as Nicholaus altered
his hair color to blue and even shaved
it once into a Mohawk haircut. Though
most would consider pink hair as
strictly a defining characteristic, it
was not so for Nicholaus. As with other
aspects of his life, Nicholaus could not
be easily pigeonholed—not really—es-
pecially as a punk rock youth. No, he
loved to read Shakespeare and would
quote it while talking to teachers.
Nicholaus was considering becoming an
English teacher. Well, that or maybe
an Apache helicopter pilot. Nicholaus
was ambitious and set his goals high.
He enlisted in the Army so he could
earn money to go to college and see the
world. He was assigned to the 2nd Bat-
talion, 37th Armored Regiment, 1st Ar-
mored Division out of Friedberg, Ger-
many. His job was driving MI1Al
tanks—another irony in his life given
the fact that Nicholaus didn’t have a
driver’s license. Nevertheless, he drove
that tank with great skill and exper-
tise.

At age 19, Nicholaus was sent to Iraq.
Nicholaus would send his parents sou-
venirs from Iraq, including shrapnel
and money with Saddam Hussein’s face
on it. They in turn would send him his
favorite books and baby wipes to take
the sand off of his body.

Nicholaus was proud to serve. He was
also anxious to come home, come home
to show his parents the man he had be-
come in the time that he was away.

As his mom said;

His year was up on Mother’s Day. You
could tell he was ready to come home. But
he had a job to do.
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Nicholaus was a good soldier. Here is
how his company commander CPT
John Moore described him:

Nick was a superb soldier and had a price-
less sense of humor in a place where that
came at a premium. He always had a great
way of identifying with other soldiers and
making the best of some pretty rough situa-
tions. As a soldier he was decorated twice for
bravery in battle, and he never forgot his
duty to his fellow troops. After our company
lost our first man, Sergeant Mike Mitchell,
Nick was best able to verbalize our sense of
loss and what that grief meant to us, despite
his junior rank, experience and young age. I
will never forget his ability to joke and see
the brighter side of any situation and his
ability to identify with everybody regardless
of rank. Nick’s loss hit the 3rd Platoon and
all of Crusader Company very hard and reso-
nates through my company still.

I would like to share with you now an
e-mail message posted on a soldier me-
morial Web site following Nicholaus’s
death. It is from the sister of that same
Sergeant Mitchell. The sister writes:

To the family and friends of Nick—my
name is Christine, and I am the sister of Mi-
chael Mitchell, who served with Nick. My
brother was taken from us on April 4, 2004.
My heart goes out to you because we defi-
nitely can understand your pain. . . . I want
to thank you all since I will not be able to
tell Nick myself. I guess Nick was helping
the soldiers with the death of my brother. I
read a letter that Captain Moore wrote
where he said, ‘‘Nobody will ever forget that
Nick Zimmer was probably one of the most
verbally expressive soldiers in this command
and that he more than anyone else in the
company helped us to identify the effects of
Mike Mitchell’s death so we could soldier
through it and understand it.”” So Nick,
thank you. You and my brother are together
now. Please take care of each other.

I have no doubt that they are taking
care of each other. Soldiers take care
of each other in life and in death. When
Nicholaus passed away, family, friends,
and members of the Powell community
came out to show their support for the
Zimmer family. American flags lined
the yards down the street, and neigh-
bors stood along the road to pay their
respects as the funeral procession
passed, a procession that included
Nicholaus’s father and dozens of motor-
cycles adorned with flags.

Though it is never easy to say good-
bye, the funeral of Nicholaus Zimmer
was what he would have wanted. A two-
star general sat next to a skateboarder
with multiple piercings. Looking
through the crowd, one could see
tattooed bikers, men in business suits,
and teenagers with a variety of uncon-
ventional hair colors. Yes, I think he
would have liked it.

Indeed, Nicholaus Zimmer was a
unique young man, a unique young
man with the ability to bring people
together of all walks of life. This was
apparent at the funeral. It was appar-
ent to anyone who knew him.

As his father said:

Look at Nicholaus as an example . . . He
always lived the way he wanted to—and he
died that way, too.

Mr. President, I never had the chance
to meet Nicholaus Zimmer, but I wish
I could have. I did have the privilege of
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