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The SPEAKER pro tempore. Under a 

previous order of the House, the gen-
tleman from Indiana (Mr. SOUDER) is 
recognized for 5 minutes. 

(Mr. SOUDER addressed the House. 
His remarks will appear hereafter in 
the Extensions of Remarks.) 

f 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen-
tleman from New York (Mr. HINCHEY) 
is recognized for 5 minutes. 

(Mr. HINCHEY addressed the House. 
His remarks will appear hereafter in 
the Extensions of Remarks.) 

f 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen-
tleman from Arizona (Mr. FRANKS) is 
recognized for 5 minutes. 

(Mr. FRANKS of Arizona addressed 
the House. His remarks will appear 
hereafter in the Extensions of Re-
marks.) 

f 

The SPEAKER pro tempore. Under a 
previous order of the House, the gentle-
woman from New York (Mrs. MALONEY) 
is recognized for 5 minutes. 

(Mrs. MALONEY addressed the 
House. Her remarks will appear here-
after in the Extensions of Remarks.) 

f 

DEFENDING FREEDOM AND 
DEMOCRACY 

The SPEAKER pro tempore. Under 
the Speaker’s announced policy of Jan-
uary 7, 2003, the gentleman from Cali-
fornia (Mr. DREIER) is recognized for 60 
minutes as the designee of the major-
ity leader. 

GENERAL LEAVE 

Mr. DREIER. Mr. Speaker, I ask 
unanimous consent that all Members 
may have 5 legislative days within 
which to revise and extend their re-
marks on the subject of the Special 
Order that I am about to give. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from California? 

There was no objection. 
Mr. DREIER. Mr. Speaker, having 

listened to the words of my good 
friend, the gentlewoman from Ohio 
(Ms. KAPTUR), I would like to say that 
the Special Order that I am going to be 
presenting this evening refers to ex-
actly what she was talking about in 
the final remarks that she provided, 
very thoughtful remarks. 

It has to do with the fact that this 
institution, this building, this entity is 
in fact the citadel of freedom. And I 
think and I believe it is very important 
for us to realize the great importance 
of that. 

Mr. Speaker, it has been 3 years since 
the heinous attacks and the absolute 
horror that befell America on Sep-
tember 11 of 2001. And it was not just 
an attack on America. It was an attack 
on the free world. Citizens from many 
nations were murdered and maimed 
that day, as we all know. But perhaps 

more important, this was an attack on 
the core values of freedom and democ-
racy that are embodied in our Nation 
and in all of the free people of the 
world. 

b 2030 

While nations have cooperated in an 
unprecedented fashion in the fight 
against terrorism, unfortunately, much 
remains to be done. 

We have just gotten the tragic news 
in the last 24 hours of the tragic be-
headings of Messrs. Armstrong and 
Hensley. We saw the bombings in Spain 
and the recent tragedy in Russia; both 
underscore the need for all of us to re-
main vigilant in this global war on ter-
ror. 

Mr. Speaker, our Nation has a special 
responsibility, a very special responsi-
bility, to protect the core freedoms and 
liberties of democracy, for we con-
tinue, as I was saying at the outset, to 
be the beacon for democracy, and our 
Capitol, as the gentlewoman from Ohio 
(Ms. KAPTUR) was just saying earlier, 
our Capitol perhaps is the single most 
recognized symbol of democracy all 
over the world. 

In fact, I remember very vividly back 
in 1990, I had the opportunity to bring 
one of the Solidarity activists from Po-
land for President Bush’s State of the 
Union address. I remember very well 
we were walking along, and the Cap-
itol, of course, was particularly well-lit 
because we all know on the night of the 
State of the Union the television net-
works put added light on the Capitol. 
All of the sudden, tears were coming 
down the face of these people who had 
come from Poland, and I asked what it 
was. They were simply looking at the 
Capitol dome, and that, for me, under-
scored how clearly this is the most rec-
ognized symbol of democracy and free-
dom in the world. 

I believe that our responsibilities as 
Representatives of this democracy are 
twofold. First, we must employ our full 
legislative power to make our Nation 
safer, our citizens more secure and to 
defend our democracy against all ter-
rorists. 

Second, we must do everything in our 
power to ensure that our institution, 
the Congress itself, can continue to op-
erate in the face of any crisis, any ter-
rorist attack, any disaster. Again, we 
need to be able to see that this institu-
tion can function in any crisis, any ter-
rorist attack, any disaster that could 
possibly hit us. 

Mr. Speaker, since the District of Co-
lumbia became the permanent seat of 
our government, the United States 
Congress has been unable to use the 
Capitol for an extended period only 
once. That occurrence, of course, was 
during the War of 1812 when the Capitol 
was burned, as we all know. Nonethe-
less, the enduring threat of the last 
century, the Cold War, forced the Fed-
eral Government to plan for its con-
tinuity in the event of a catastrophe. 

Some people assumed, however, that 
after the Cold War this kind of plan-

ning could stop. We all know that 3 
years ago this past September 11, not 
only did that tragic event put that no-
tion to rest, but it changed our think-
ing and our planning for the continu-
ation of representative government, 
representative democracy as we know 
it. 

Indeed, we saw smoke rising from the 
Pentagon and later heard of the brav-
ery of the passengers on Flight 93 as 
they cried, ‘‘Let’s roll.’’ Many of us 
shared a feeling of having just missed a 
bullet, a bullet that could have hit this 
Capitol itself. 

We share the additional responsi-
bility for our very institutions, for our 
individual Members, for our staff and 
for the thousands of people who visit 
the Capitol every single day. 

Following September 11 and the sub-
sequent anthrax and ricin attacks, our 
continuity learning curve has been 
very, very steep. However, the good 
news is that we have worked hard and 
have implemented a number of meas-
ures that improve the continuity of our 
Congress. 

Indeed, we have taken the advice of 
one of our great Framers of the Con-
stitution, Alexander Hamilton, who in 
Federalist 59 said, ‘‘Every government 
ought to contain in itself the means of 
its own preservation.’’ Let me say that 
again. ‘‘Every government ought to 
contain in itself the means of its own 
preservation.’’ Those are Alexander 
Hamilton’s words. 

Toward that end, in the last 3 years, 
the Speaker has focused the United 
States House of Representatives on 
three core areas for our overall con-
tinuity: number one, upgrading the 
physical security of both our D.C. and 
our constituency offices; number two, 
preserving our continuity of operations 
here in Washington, D.C.; and number 
three, addressing the continuity of our 
form of government itself through de-
bating how to deal with catastrophes 
that result in large numbers of Mem-
bers being killed or incapacitated. 

Mr. Speaker, let me now turn for a 
moment to discuss our efforts to pre-
serve the continuity of our congres-
sional operations. 

The Speaker of the House has long 
recognized that if the Capitol, or if 
Washington itself, were to become un-
suitable as a meeting place for the 
House, whether due to attack, con-
tagion or other calamity, an alter-
native site for operations would be 
needed. Much thought has gone into 
the placement of sufficient resources, 
technology, staffing and accommoda-
tions for Members and key staff so that 
we could continue to fulfill our duties 
to the American people. Additionally, 
we have already adopted a number of 
very important rule changes to give 
the House the operational flexibility 
we believe it would need in a crisis. 

Mr. Speaker, those include: first, au-
thority for the Speaker to declare an 
emergency recess subject to the call of 
the Chair when notified of an imminent 
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threat to the safety of the House; sec-
ond, authority to address the constitu-
tional requirement that the House and 
Senate assemble in the same place out-
side the seat of government; third, au-
thority for a designee of the Speaker to 
act with the Senate to effect a recall of 
the membership; and fourth, authority 
for the Speaker to convene the House 
anywhere within the seat of govern-
ment. 

Now, at this point, I have a par-
ticular item I would like to enter in 
the RECORD. 

PARLIAMENTARY STEPS TAKEN TO ENSURE 
CONTINUITY OF OPERATIONS 

Authority to effect a joint-leadership re-
call from a period of adjournment to an al-
ternate place (in concurrent resolutions of 
adjournment). 

Authority to effect a joint-leadership re-
call from a period of adjournment through 
designees (in concurrent resolutions of ad-
journment). 

Anticipatory consent with the Senate to 
assemble in an alternate place (in a puta-
tively biennial concurrent resolution on 
opening day of a Congress). 

Requirement that the Speaker submit to 
the Clerk a list of Members in the order in 
which each shall act as Speaker pro tempore 
in the case of a vacancy in the Office of 
Speaker (including physical inability of the 
Speaker to discharge his duties) until the 
election of a Speaker or a Speaker pro tem-
pore, exercising such authorities of the 
Speaker as may be necessary and appro-
priate to that end (clause 8 of rule I). 

Authority for the Speaker to suspend pend-
ing business of the House by declaring an 
emergency recess subject to the call of the 
Chair when notified of an imminent threat 
to the safety of the House (clause 12(b) of 
rule I). 

Authority for the Speaker, during any re-
cess or adjournment of not more than three 
days, in consultation with the Minority 
Leader, to postpone the time for reconvening 
or to reconvene before the time previously 
appointed solely to declare the House in re-
cess, in each case within the constitutional 
three-day limit (clause 12(c) of rule I). 

Authority for the Speaker to convene the 
House in an alternate place within the seat 
of government (clause 12(d) of rule I). 

Codification of the long-standing practice 
that the death, resignation, expulsion, dis-
qualification, or removal of a Member re-
sults in an adjustment of the whole number 
of the House, which the Speaker shall an-
nounce to the House and which shall not be 
subject to appeal (clause 5 of rule XX). 

Establishment of a Select Committee on 
Homeland Security with oversight and legis-
lative over matters relating to the Homeland 
Security Act of 2002 identified by the Speak-
er and the responsibility to make rec-
ommendations concerning future legislative 
jurisdiction over homeland security matters 
(sec. 4, H. Res. 5, 108th Cong.). 

Establishment of an Appropriations Sub-
committee on Homeland Security. 

Mr. Speaker, as I have mentioned, we 
have approached continuity planning 
during the 108th Congress in three dis-
tinct areas. I now want to talk about 
what is perhaps the most difficult as-
pect of our planning: how we will con-
tinue to legislate if large numbers of 
our Members are killed or incapaci-
tated. 

Obviously, this is a horrible thought. 
We do not like to even contemplate or 
consider it, but we all know that we 

live in a very, very dangerous world, 
and it is a responsibility that we have 
to take very seriously. This issue nec-
essarily requires us to contemplate 
that which none of us really wants to 
consider, that being our mortality. Mr. 
Speaker, this is at the heart of why I 
stand before the House this evening. I 
am deeply concerned that we need to 
act now to protect the House as an in-
stitution if the unthinkable were to 
happen. 

One of the most difficult questions 
that we have had to consider is what 
we would do if large numbers of Mem-
bers are so injured that they cannot 
fulfill their duties. This incapacitation 
of large numbers of Members, what we 
call the ‘‘mass incapacitation’’ of 
Members, poses a grave threat to the 
ability of the House to function in a 
time of crisis. 

We have spent a lot of time on a non-
partisan basis discussing this issue, 
and I underscore that this as an insti-
tutional issue. It is not a partisan 
issue. In each of these discussions, Mr. 
Speaker, good questions have been 
asked by a number of Members and 
staff on both sides of the aisle who are 
committed to the survival of this insti-
tution, the greatest deliberative body 
known to man. 

Mr. Speaker, what I would like to do 
now is address with answers some of 
the very important questions that have 
been posed. First of all, as we look at 
providing a definition of the problem, 
what is the so-called ‘‘quorum trap’’? 

As we all know, a quorum is an essen-
tial part of a legislative body. In some 
nations, including our allies in the 
United Kingdom, it is but 40 members, 
a very small number. However, in the 
United States, a quorum is set by the 
Constitution as a majority of Members. 
That is what is stated in the U.S. Con-
stitution. Long-standing House prece-
dent defines a majority as those Mem-
bers who are chosen, sworn and living. 
‘‘Chosen, sworn and living’’ is what de-
termines, that is, it’s the precedent for 
establishing a majority. The standard 
does not address Members who are cho-
sen, sworn, living, but unable to carry 
out their duties because they are inca-
pacitated. Thus, if Members are alive 
but unable to carry out their duties, 
they remain in the calculation of 
quorum. 

If large numbers of Members are in-
capacitated and a roll call vote is need-
ed, the House could be unable to obtain 
a quorum. This is what we call the 
‘‘quorum trap,’’ where so many Mem-
bers would, in fact, be unable to re-
spond to a quorum call. Let me say 
that again. If large numbers of Mem-
bers are incapacitated, we, as an insti-
tution, could be unable to act. 

The potential rule change that I will 
explain in a moment would go into ef-
fect if, after an attack, more than half 
the number of those Members remain-
ing alive were incapacitated, again, 
half the number remaining alive are in-
capacitated. That is why we refer to 
this as ‘‘mass incapacitation.’’ 

Additionally, it is important to note 
that the quorum trap only becomes a 
problem for the House if a roll call vote 
is needed. Again, the quorum trap only 
becomes a problem if we have to have 
a roll call vote. House precedents pro-
vide that a quorum is presumed unless 
challenged. If the Members can agree 
to the business of the House being con-
sidered by unanimous consent, then 
the lack of a quorum would not be an 
issue. Nonetheless, as an institution, 
we cannot take the risk that we will 
always be able to act by unanimous 
consent. 

The House is very limited in what it 
can do without a quorum. It can only 
do two things without a quorum, Mr. 
Speaker. Number one, adjourn from 
day-to-day; or number two, send the 
Sergeant-at-Arms to try and bring 
enough Members in to constitute a 
quorum. Those are the only things that 
we are able to do without a quorum. 

Without the potential rule change to 
deal with the quorum trap, we could be 
unable to act at exactly the time that 
the American people expect us to do so. 

Unfortunately, even after years of 
consideration, no one has been able to 
adequately define exactly what inca-
pacitation is for every possible situa-
tion. Up in the Committee on Rules, we 
had a hearing. We had testimony from 
our attending physician, Admiral 
Eisold. He testified to the Congress, 
and he revealed that making a deter-
mination of incapacitation involves so 
many factors that it would be difficult, 
if not impossible, to have a bright-line 
test for exactly what is incapacitation. 

Rather than trying to define inca-
pacitation, this approach defines what 
constitutes the House. It is the number 
of Members who are not incapacitated. 
That is, the Members who can show up 
to answer the call of the House, the 
quorum call. That ‘‘call of the House’’ 
could be a regular roll call vote, like 
we have every day, or it could be done 
through the rule that gives the Speak-
er the power to recognize any Member 
to move a call of the House for estab-
lishing a quorum. 

What types of catastrophic events 
would trigger these kinds of provi-
sions? Mr. Speaker, the language of the 
rule is intended to cover broad possi-
bilities, including catastrophic cir-
cumstances involving natural disaster, 
attack, contagion or similar calamity 
that render representatives incapable 
of attending the proceedings of the 
House. For example, Members could be 
incapacitated because they are so in-
jured that they cannot fulfill their du-
ties, or they may be missing and pre-
sumed dead, or they could be held hos-
tage. 

What is the solution? How would the 
potential rule change procedure play 
out? At its core, mass incapacitation 
presents one key problem for the 
House. If too many Members are inca-
pacitated, the House is actually unable 
to do business for the American people 
during a time of crisis. 
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The Constitution says that a major-

ity quorum is required for House busi-
ness. 

b 2045 

Another way of thinking about this 
majority requirement is that it is a 
fraction. The amount above the line is 
the number of Members who are phys-
ically present and can participate. The 
amount below the line is the number of 
Members who exist. Rather than trying 
to define incapacitation, this potential 
rule change uses the ability or inabil-
ity of Members to show up and partici-
pate as a measure of who exists, the 
amount below the line. 

This potential rule change, if adopt-
ed, would solve the quorum trap by re-
quiring the following procedural steps: 
The rule requires that Members dispose 
of a motion for the Sergeant at Arms 
to find Members so that we can hope-
fully obtain a quorum without going 
any further than that. 

Additionally, if this attempt to gath-
er a quorum fails, the next stage of the 
rule requires an extremely lengthy call 
of the House. We would call for 72 
hours, a quorum call of 72 hours, exclu-
sive of time that the House has spent 
in recess, to try to gather 218 Members 
in order to establish a quorum. 

Next, if that step fails to produce a 
quorum, the rule requires that the Ser-
geant at Arms, in conjunction with the 
Attending Physician to Congress and 
other relevant law enforcement and 
public safety officials, report to the 
Speaker, the minority leader and the 
majority leader on the state of the 
membership and whether the failure of 
quorum is due to catastrophic cir-
cumstances. This report would be up-
dated daily and made available to the 
entire House. Members could, if they 
choose, disseminate the information. It 
would consist of the following: 

(A) the number of vacancies in the 
House and the names of former Rep-
resentatives whose seats are vacant; 
(B) the names of Representatives con-
sidered incapacitated; (C) the names of 
Representatives not incapacitated but 
otherwise incapable of attending the 
proceedings of the House; and (D) the 
names of Representatives unaccounted 
for. 

Now, the next step in the rule is for 
the Speaker to decide whether to for-
mally place the report of the Sergeant 
at Arms before the House. The Speaker 
could decide to delay this formal step 
in order to collect more information 
about the membership and the nature 
of the catastrophe. However, if the 
Speaker does place the report before 
the House formally, the next step 
would be to have another very lengthy 
quorum call, 24 hours, again exclusive 
of time that the House would be in re-
cess. 

Finally, if enough Members for a 
quorum of 218 have not shown up at 
this point, then the rule would allow 
for the establishment of a ‘‘provi-
sional,’’ that is, a temporary quorum of 
the House at this point. This ‘‘provi-

sional quorum’’ would consist of a ma-
jority of those Members who could 
show up and fulfill their duties. Under 
this temporary quorum, the House 
could act for the American people in a 
time of crisis. 

Now, what are the origins of this 
plan? Continuity discussions began in 
earnest during the 107th Congress. The 
bipartisan House leadership agreed on 
the formation of a task force led by my 
colleague, the gentleman from Cali-
fornia (Mr. COX), and the ranking mi-
nority member of the Committee on 
Rules, the gentleman from Texas (Mr. 
FROST). This task force included a 
number of Members concerned about 
the continued operations of our insti-
tution. Many of the recommendations 
of the Cox-Frost group were adopted at 
the start of the 108th Congress. This 
rule change concept originated in the 
Cox-Frost discussions. However, an im-
passe was reached over how to try to 
define incapacitation, and the group 
decided to allow for more analysis of 
this very, very difficult question. 

Mr. Speaker, the Continuity of Gov-
ernment Commission, sponsored by the 
American Enterprise Institute and the 
Brookings Institution, tried to con-
sider the issue of incapacitation but, 
similarly, could not come to agreement 
over how to define incapacitation or 
what to do about it. As we have said, 
this is a very, very difficult issue. 

The Committee on Rules held a hear-
ing on H. Con. Res. 190 to create a joint 
House-Senate committee to address 
continuity issues, including incapaci-
tation, and the House overwhelmingly 
passed it in June of last year. The Sen-
ate has not acted upon this proposal 
yet. 

In the spring of this year, just a few 
months ago, as we all know, the House 
addressed what to do if large numbers 
of Members are killed, and this institu-
tion adopted by a bipartisan margin of 
306 to 97 the Continuity of Representa-
tion Act, which I coauthored with the 
chairman of the Committee on the Ju-
diciary, my friend, the gentleman from 
Wisconsin (Mr. SENSENBRENNER). 

Additionally, the House rejected a 
proposed constitutional amendment to 
allow for the appointment of tem-
porary ‘‘stand-in’’ Members who were 
incapacitated or killed. That was de-
feated on a vote of 63 to 353. So this in-
stitution has stated very firmly that 
we want to maintain the elective na-
ture of this institution, as James Madi-
son, the father of the Constitution, en-
visaged it. 

We know very well, Mr. Speaker, 
that ours is the only Federal office 
where one must be elected to be able to 
serve at the Federal level. Senators can 
be appointed, and we all know that, by 
appointment, one can become the 
President of the United States without 
standing before the voters. But this in-
stitution is where everyone who has 
ever served has been elected. And I am 
happy that, by a margin of 63 to 353, 
the House rejected that proposed con-
stitutional amendment. 

The Committee on Rules held an 
original jurisdiction hearing on the 
mass incapacitation of Members in 
April of 2004. Testifying at the hearing 
were a number of experts on the House 
rules, the Constitution and the issue of 
incapacitation. The report of this hear-
ing is available on the Committee on 
Rules Web site and has been printed by 
the Government Printing Office. 

At the April 2004 hearing, we distrib-
uted a discussion draft of the proposed 
rule change. Discussions have contin-
ued on a bipartisan basis since then, 
and a number of improvements to the 
proposal have been made. 

Now, why would we need a provi-
sional quorum? Why does the House 
need to establish procedures to deal 
with the possibility of mass incapacita-
tions? 

We need to assure the American peo-
ple we are doing everything we can to 
provide for continuity of government 
in the face of any catastrophic event. 
Rules must be in place prior to a crisis. 
We need to be considering this matter 
with a ‘‘triage’’ mindset, similar to 
that taken by health care workers and 
doctors during an emergency. 

Mr. Speaker, if a jet plane, God for-
bid, hits this Capitol dome, hits this 
building when we are all here voting or 
a biological agent is released, we need 
to plan for how to deal with the worst 
problems first. We need to realize that 
we will not be operating in a best-case 
scenario and that having some plan in 
place is better than no plan at all. 

Now, why does this proposal that we 
have only address mass incapacita-
tions? 

Mr. Speaker, this procedure would go 
into effect if large numbers of Members 
are incapacitated, large numbers. If in-
dividual Members are incapacitated, 
they are very unlikely to affect our 
ability to achieve a majority quorum. 
However, after a catastrophe, a key 
question will be whether it resulted in 
large numbers of deaths, large numbers 
of incapacitations or both. 

If we are dealing with a full, living 
membership and only incapacitated 
Members but no deaths, we would need 
218 or more Members incapacitated in 
order to trigger a problem with 
quorum. With deaths, the quorum is 
automatically reduced by the rules, 
and the number of incapacitations that 
could trigger a quorum trap also would 
drop. 

To illustrate: If you had 300 fatali-
ties, the rules now would require a 
quorum consisting of a majority of the 
remaining 135 Members. There are a 
total of 435 Members in the House, as 
we all know, Mr. Speaker. If we had 300 
fatalities, the rules would require a 
quorum consisting of a majority of the 
remaining 135 Members, which would 
mean a quorum would be 68 Members. 
However, if 68 or more of the remaining 
Members were incapacitated, we would 
be in the quorum trap. The House 
would be unable to function. 
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Now, what about those living Mem-

bers who are not incapacitated but oth-
erwise unable to show up and to par-
ticipate? 

If, for example, a Member is stuck 
overseas at the time of the quorum 
calls and makes his or her presence and 
willingness to return known, then that 
Member’s seat cannot be declared va-
cant through expulsion. In addition, 
the potential rule change would not 
change or in any way modify the long- 
standing provisions allowing a smaller 
number of the House to arrest and 
force the return of a wayward Member. 

Now, the constitutionality of this 
proposed solution is a very, very im-
portant question. Is it constitutional? 
Is it constitutional? Who would have 
standing to sue over this provision? 

Mr. Speaker, to me it is very clear. 
Article I, section 5, clause 2 of our con-
stitution gives the House and the Sen-
ate authority to determine their own 
rules of proceeding. Professor Walter 
Dellinger, the great constitutional ex-
pert, testified before our committee at 
the April 2004 meeting, the hearing we 
had on incapacitation and quorums. In 
that hearing, in his testimony, he said 
the following, and I happen to agree 
with him. This is Professor Dellinger. 
‘‘It is simply inconceivable that a con-
stitution, established to ‘provide for 
the common defense’ and ‘promote the 
general welfare,’ would leave the na-
tion unable to act in precisely the mo-
ment of greatest peril.’’ 

He went on to say, ‘‘No constitu-
tional amendment is required to enact 
the proposed rule change because the 
Constitution as drafted permits the 
Congress to ensure the preservation of 
government.’’ 

Professor Dellinger continued saying, 
‘‘I think there is a great advantage to 
adopting a rule now if we can get really 
widespread and bipartisan agreement 
on it, because you are acting now be-
hind what one of the philosophers calls 
the ‘‘veil of ignorance.’’ You don’t 
know whose party is going to be bene-
fitted, if we were to see mass incapaci-
tation; whose faction is going to be 
burdened by this. No one knows what 
impact it would have on the makeup of 
this institution. 

Now, one of the things we, of course, 
want to do is maintain the rights of 
the minority. So the question that is 
naturally raised is, how are the rights 
of the minority protected under this 
potential rule change? 

It is important to note that the 
Speaker can, at any time, recognize 
any Member for a motion to adjourn, 
which, if adopted, would stop this proc-
ess and force it to be completely start-
ed over, if he chooses to start it over at 
all. 

Additionally, while the report of the 
Sergeant at Arms must be made avail-
able to the membership on a daily 
basis, the Speaker has the power to not 
formally announce the report of the 
Sergeant at Arms to the House. He has 
the right to not announce and, thus, 
can delay or stop the process from 
moving forward. 

Now, if at any time a Member is no 
longer incapacitated and can show up, 
then he or she is automatically added 
back into the calculation of quorum. 
Once we again have 218 Members 
present, then the provisional quorum 
under this rule change ends. 

Finally, the Senate would always act 
as a check and balance to any action of 
the House under a provisional quorum, 
as would the President, the Judiciary, 
the press and the public. 

Now, Mr. Speaker, some have noticed 
that we made the Speaker’s actions in 
deciding to announce the report of the 
Sergeant at Arms unappealable. Now, 
why is that, that we placed this respon-
sibility solely with the Speaker? 

The role of the Speaker is that of a 
ministerial act in dealing with this. 
That act of the Speaker announcing 
the report could only come after an ex-
tremely long quorum call, as I said, 72 
hours, excluding time spent in recess. 
If that extremely long quorum call has 
not produced a quorum, then by defini-
tion you cannot appeal a ruling of the 
Chair if you do not have a quorum 
present. 

To make this action appealable, you 
would place the procedure back into 
the quorum trap, and therefore, it 
could not be used, because if the 
Speaker does make a decision, the rul-
ing could not be challenged because a 
quorum would not be present. 

Additionally, another reason for the 
unappealability of the Speaker an-
nouncing the catastrophic quorum fail-
ure report is that the Speaker is not 
required to make the announcement. 
By not announcing the report, he can 
stop the functioning of the proposed 
rule so that more information can be 
gathered and considered. 

Now, what about requiring the con-
currence of the minority leader in de-
termining who should be counted for a 
quorum? 

The Speaker is the only constitu-
tionally proscribed authority for the 
House. This type of decision should not 
require equal sign-off from someone in 
the opposite party. It politicizes a pro-
cedure that, as I said, should be a min-
isterial procedure. The current House 
rules have a rare exception on minority 
concurrence on timing of committee 
hearings but not on any question of 
this magnitude. And even with this ex-
ception, the chairman of a committee 
can, by a majority vote, decide to hold 
a meeting at any time, even without 
the concurrence of the minority. 

We should not make the rules ‘‘par-
tisan’’ in an attempt to appear ‘‘bipar-
tisan.’’ 

b 2100 

We should strive in a rule such as 
this, of such great magnitude, to be 
nonpartisan. This is because we do not 
know, nor can anyone predict, which 
party would be most affected by a ca-
tastrophe. It is entirely possible, Mr. 
Speaker, that the Speakership and con-
trol of the House could change hands 
following a catastrophe. There would 

still be the need for a quorum to elect 
a new Speaker no matter what party 
had the most Members responding. 

Mr. Speaker, in a time of crisis, the 
House will need one leader who can act, 
not a committee, and should not be 
concerned with partisanship. Partisan-
ship should not be an issue in a time of 
a catastrophe like we are contem-
plating here. This holds true for which-
ever party is in control and whoever is 
elected Speaker. 

Mr. Speaker, we hope and pray that 
the circumstances never arise where 
such an order of the House is nec-
essary. But at the same time if we do 
not address the problem of mass inca-
pacitation, we will fail at one of our 
most important duties, assuring con-
tinuing representation and congres-
sional operations for the American peo-
ple during times of crises. 

Finally, I would like to advise Mem-
bers that we hope very much to bring 
these matters before the full House 
very soon. It is vitally important that 
the House have in place a procedure to 
deal with mass incapacitation before 
we complete our business for the year 
and recess, before the national elec-
tions, and before the counting of elec-
toral ballots. 

Mr. Speaker, as I have already done, 
I have asked unanimous consent, and I 
know the gentleman from Texas (Mr. 
FROST) was hoping to be able to par-
ticipate here this evening, the ranking 
minority member of the Committee on 
Rules, and he had some comments that 
I know he plans to add into the 
RECORD; and I am sure there will be 
other Members who wish to add their 
comments to this very important issue, 
which, as I said, we do not like to con-
template, but we must take on our re-
sponsibility to do just that. 

Mr. FROST. Mr. Speaker, I would like to 
thank the Chairman of the Rules Committee 
Mr. DREIER for convening this special order to-
night to discuss the very important issue of 
how the House would survive an enemy attack 
that left a majority of our Members dead or 
unable to perform their duties. I would also 
like to associate myself with the comments of 
my Rules Committee colleague, Mr. MCGOV-
ERN, who is the ranking member of the Rules 
Subcommittee on Technology and the House 
and has taken a keen interest in this issue. 

Mr. Speaker, it has been more than 3 years 
since the September 11 attacks and the star-
tling realization that the Capitol Building and 
Members of Congress were in imminent phys-
ical danger that morning. If not for the bravery 
of the passengers on Flight 93, the United 
States Capitol, the seat of our legislative 
branch, could have been destroyed by an 
enemy attack, killing or injuring an unknown 
number of Senators, Representatives, and 
staff. It is now clear we were wholly unpre-
pared to deal with the aftermath of a success-
ful attack. We had given little thought to how 
Congress would continue performing our du-
ties if our chambers and offices were de-
stroyed, and many of our Members were 
dead, injured, or missing. 

There is no way the wise people who cre-
ated our Federal Government could have ever 
foreseen the possibility that enemies of the 
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United States could highjack large commercial 
jets and try to fly them into the seat of the 
Federal Government. In the summer of 1787, 
the Founding Fathers spent a great deal of 
time identifying, discussing and correcting the 
weaknesses in the constitutional system they 
were creating, but we cannot fault them for re-
maining silent on threats to the system they 
were unable to imagine. 

It instead falls on our shoulders to take the 
necessary steps to ensure that Congress will 
continue to function in the face of threats that 
are new to our age. All Members of the 108th 
Congress, especially those in leadership posi-
tions, share the same responsibility that Mem-
bers of the 1st through 107th Congresses 
bore during their times of service: to preserve 
the institution of Congress and the role of the 
legislative branch in our constitutional democ-
racy. As I have stated many times in the var-
ious hearings and debates we have conducted 
over the past several years, ‘‘continuity of 
Congress’’ is above all an institutional issue. 
There is no issue on which partisan posturing 
or maneuvering is less appropriate. Our en-
emies seek to destroy and disrupt our demo-
cratic system; they view all of us, both Demo-
crats and Republicans, as their common en-
emies. 

Mr. Speaker, on the evening of September 
11, we gathered on the East steps of the Cap-
itol as Americans and as Members of Con-
gress who had sworn to protect and defend 
our country and our Constitution. At that mo-
ment, our partisan divisions were meaning-
less. We stood hand in hand and sang ‘‘God 
Bless America’’ to show the American people 
that their Congress was open for business and 
prepared to respond to the terrorist attacks. As 
the former Republican majority leader, my 
North Texas colleague, Dick Armey com-
mented at that time: ‘‘I cherish the fact that 
when our country needed us to come to-
gether, we stood on the steps of this Capitol 
and hand to hand we sang ‘‘God Bless Amer-
ica’.’’ 

Over the 3 years that have now passed 
since that evening, there have been moments 
where Members of Congress and outside ex-
perts have risen to the challenge of honestly 
confronting the tough questions surrounding 
how our three branches of government would 
endure a direct enemy attack. In May 2002, 
the Speaker and minority leader created a bi-
partisan ‘‘Continuity of Congress Working 
Group,’’ which I co-chaired and came to be 
known as the ‘‘Cox-Frost Working Group.’’ 
This group met eight times in the following 
months, consulted with outside experts, and 
carefully examined the current rules and stat-
utes governing congressional and executive 
succession. Late in the 107th Congress, the 
group unanimously recommended three 
House Rules changes it felt would improve the 
Speaker’s ability to reconvene the House after 
an attack. The House adopted these sugges-
tions into its rules package for the 108th Con-
gress. 

Elsewhere in Washington, Congressional 
scholars from two usually ideologically op-
posed think tanks, the Brookings Institution 
and the American Enterprise Institute, came 
together to create the Continuity of Govern-
ment Commission to examine these problems. 
Commission members included former House 
Speakers Newt Gingrich and Tom Foley, re-
spected former Members of Congress from 
both parties, as well as former senior officials 

from both Democratic and Republican admin-
istrations. After two all-day hearings and ex-
tensive consultations with former Members of 
Congress and scholars, the Commission re-
leased a report in May 2003 concluding that 
‘‘there is a gaping hole in our constitutional 
fabric that would allow large numbers of va-
cancies in Congress to continue for a signifi-
cant period of time.’’ The Commission frankly 
admitted that it looked at all options short of 
amending the Constitution, but reluctantly con-
cluded that amending the Constitution to clar-
ify what would happen in the case of mass va-
cancies or incapacitation in Congress was 
‘‘the only solution that adequately addresses 
the problem.’’ The Commission wrote: ‘‘Our 
study of alternative approaches persuades us 
that no other option provides more than a par-
tial and inadequate fix to the problem.’’ 

It has been a great disappointment to watch 
the spirit of honest inquiry and comity that 
characterized the work of the Cox-Frost group 
and the Continuity Commission vanish in the 
108th Congress. I have been dismayed to see 
the House debates over continuity issues in 
this Congress revert back to the normal par-
tisan lines. On several occasions this year, 
Republican leaders have jammed through bills 
and resolutions on continuity issues with little 
or no opportunity to offer amendments and in-
adequate hearings. While Rules Committee 
Republicans deserve credit for holding a civil 
and informative hearing on this proposed rules 
change last April, the only outside witness 
they called to testify was a legal scholar who 
would confirm their pre-determined position 
that the House rulemaking power allows the 
Speaker to adjust down the quorum number. 
With all due respect to the Republicans on my 
committee, I do not believe this single hearing 
confronted the constitutional and institutional 
complexities raised by this rules change in the 
serious, thoughtful way they deserved. 

Although the resolution draft the committee 
is currently circulating is a great improvement 
over earlier drafts, I nevertheless oppose it. I 
do so because I do not feel it takes all of the 
steps necessary to make sure that in the wake 
of a catastrophic enemy attack, the surviving, 
able-bodied Members of the House of Rep-
resentatives would be able to regroup, reorga-
nize, and demonstrate to the American people 
that they have risen above their partisan divi-
sions to preserve the House of Representa-
tives and the indispensable role it plays in our 
constitutional system. It is essential that the 
rules we establish now to govern a future cat-
astrophic situation give the remaining Mem-
bers every possible tool to prove to the Amer-
ican people that all of their actions, both the 
reorganization and the legislation they pass 
afterwards, are motivated only by their duty to 
protect our country and our democratic form of 
government. I believe this resolution’s failure 
to establish a process in which a diminished 
House can only organize and do business with 
the concurrence of party leaders will leave it 
vulnerable to charges of partisanship and ille-
gitimacy. 

The rules change proposed in this resolution 
addresses the issue of mass Member inca-
pacitation. What would happen if terrorists 
managed to successfully injure, but not kill, a 
significant number of Members of Congress? 
Since the early 20th century, House prece-
dents have defined the membership of the 
House for the purpose of determining a 
quorum as those Members ‘‘chosen, sworn, 

and living,’’ which has resulted in small peri-
odic adjustments to the quorum number as in-
dividual Members die or resign. In the case of 
mass incapacitation, where Members would 
temporarily be unable to perform their duties 
but were still alive, the House would not be 
able to conduct business because it would 
lack a majority of its extant Members and 
therefore lack a quorum. 

The solution to this problem proposed in this 
rules change is to lower the quorum number 
by the number of Members who are incapaci-
tated and temporarily unable to perform their 
legislative duties. In other words, in the wake 
of a calamitous event, the House would con-
duct its lawmaking and other business not with 
a quorum of 218 (as is now required if all ap-
portioned 435 House seats are occupied), but 
with a much smaller number of Members. For 
example, if terrorists launched a successful 
anthrax attack on a meeting of the Republican 
Conference and temporarily debilitated the 
228 current Republican Members of the 
House, the remaining Members could meet, 
declare those Republican Members incapaci-
tated, adjust down the quorum number to 104 
(the majority of living House Members still 
able to perform their duties), and then conduct 
any and all business, including declaring war 
and electing a Speaker. Operating under this 
so-called ‘‘provisional quorum,’’ the House 
could pass bills with as few as 53 votes (a 
majority of 104 Members). 

A problem the majority has ignored through 
this process is whether the Constitution allows 
the House to adjust its quorum number down-
wards to a figure significantly below 218 seats, 
a majority of the whole number of currently 
apportioned seats. Instead of honestly explor-
ing this important question, the Rules Com-
mittee glossed over it. It called in one expert, 
the well-respected Duke Law School professor 
and former Solicitor General Walter Dellinger, 
who testified that the House rulemaking power 
is sufficiently robust and that the Constitution’s 
quorum language is sufficiently vague to allow 
the House to adjust down the quorum number 
to account for Members incapacitated due to 
a national calamity. Professor Dellinger’s argu-
ment is that a diminished House is better than 
no House at all in an emergency situation and 
that a literal reading of the Article I quorum re-
quirement could do irreparable damage to our 
system of government, which the Founders 
could not have intended. 

While Professor Dellinger is a well-regarded 
jurist and I accept his pragmatic reading of Ar-
ticle I for the purpose of this proposed rule 
change, I must note that other experts are 
less confident that lowering the quorum is con-
stitutionally sound. These scholars argue that 
a plain reading of article I, sec. 5, cl. 3 of the 
Constitution (‘‘a Majority of each [House] shall 
constitute a quorum to do Business’’) leads to 
the obvious conclusion that the House can 
only do business when a majority of its whole, 
apportioned number is present. The Founders 
viewed the House as the most purely repub-
lican, representative department of the Federal 
Government, whose Members were most di-
rectly accountable to what James Madison 
called the ‘‘great body of the people’’ of the 
United States. They argue that allowing a 
small fraction of Members to pass laws and do 
business violates the fundamental, constitu-
tional function of the ‘‘People’s House.’’ 

Professor Cass Sunstein of the University of 
Chicago Law School, for example, in testi-
mony he submitted to Senator CORNYN and 

VerDate Aug 04 2004 04:54 Sep 23, 2004 Jkt 029060 PO 00000 Frm 00084 Fmt 4634 Sfmt 9920 E:\CR\FM\A22SE7.078 H22PT1



CONGRESSIONAL RECORD — HOUSE H7415 September 22, 2004 
the Senate Judiciary Committee, takes the po-
sition that the House rulemaking power may 
extend to lowering the quorum, but concedes, 
‘‘To say the least, it is awkward and uncom-
fortable to interpret a document in a way that 
violates its evidently plain meaning. In addi-
tion, the quorum provision has an important 
structural purpose, which is to ensure that 
laws are not made by a minority of the legisla-
ture, in a way that compromises the constitu-
tional commitment to deliberative democracy. 
(The ability to raise quorum objections to a 
voice vote is an important safeguard here).’’ 

While I personally believe the House’s con-
stitutional rulemaking power allows the House 
to temporarily lower its quorum number in ex-
traordinary circumstances, we have no assur-
ance our courts and the ‘‘great body of the 
people’’ of the United States will accept as le-
gitimate the laws we pass with a significantly 
reduced quorum. In addition, Rules Committee 
Republicans’ assurances that these proposed 
rules changes are non-justiciable are less than 
meets the eye. They are correct that under 
our Federal case or controversy jurisprudence, 
it would be almost impossible to challenge the 
rules themselves, especially before they are 
invoked. But they gloss over the fact that citi-
zens injured by laws passed by a House with 
a diminished quorum would likely have justici-
able claims. 

Consider the following example: During a 
period of mass incapacitation, a Congress with 
a diminished House imposes a punitive com-
mercial tariff on a foreign country Congress 
feels has not been sufficiently helpful in the 
War on Terrorism. A businessman in New 
York who imports goods from that country is 
economically damaged by the tariff. He goes 
to a Federal court with a claim that the tariff 
is invalid because the House approved the tar-
iff without a Constitutional quorum and re-
quests an injunction blocking enforcement of 
the law. This businessman would almost cer-
tainly have a justiciable claim. His facts would 
be identical to those of the case that resulted 
in the famous U.S. v. Ballin case, in which the 
Supreme Court held that the House’s rule-
making power allows the Speaker broad lati-
tude in determining the best way to count 
Members to determine that a majority of the 
House is present and there is a quorum to 
conduct business. The Ballin case did not 
reach the question of what the term ‘‘majority’’ 
means or whether the Speaker has the power 
to change it to a number other than the major-
ity of the whole number of apportioned House 
seats. That would be the question the injured 
New York businessman asked our courts to 
decide and an adverse decision could cast 
into doubt all of the actions of a House oper-
ating with a provisional quorum. 

I run through this scenario not just to illus-
trate that we should not presume that this rule 
change will survive a legal test just because 
the Majority has found one respected legal ex-
pert who believes it is constitutional. The ac-
tions of a House meeting with a diminished 
quorum will be subject not just to judicial scru-
tiny, but to the scrutiny of the American peo-
ple. Will the American people accept as legiti-
mate the actions of a House made up of a 
fraction of its 435 seats? Will the American 
people accept laws passed by House Mem-
bers who represent only a fraction of Madi-
son’s ‘‘great body of the people’’ of the United 
States? I feel that a diminished House, espe-
cially a diminished House whose basic par-

tisan makeup is significantly altered, could be 
subject to suspicions that it is acting not in the 
best interests of the country, but in the inter-
ests of the party that was fortunate to lose 
fewer of its Members in an enemy attack. 

The rules change proposed in various drafts 
of this resolution does not reassure me that 
the Republican leadership is sufficiently sen-
sitive to this concern. Under its proposed rules 
change, in the aftermath of a calamity, the 
House would first use the power it has under 
clause 5 of rule XX to assemble a quorum 
through compelling the attendance of absent 
Members. Under this provision, a majority of 
15 Members may vote to send the Sergeant- 
at-Arms out to arrest those Members able to 
attend, and to otherwise account for absent 
Members. When this process is exhausted, 
and a quorum has not yet appeared, the 
House would go through a special 72–hour 
quorum call. During this period, the Speaker 
and other House officers would be working to 
determine the nature and extent of the crisis. 
At the end of this 3-day quorum call, the 
Speaker could then present to the House an 
unappealable ‘‘catastrophic quorum failure re-
port’’ concluding that a calamity has taken 
place, a large number of Members are inca-
pacitated, and that, as a consequence, the 
House is unable to assemble a majority of its 
whole number to do business. After another 
24-hour quorum call, the quorum number 
would be automatically adjusted downwards to 
a new ‘‘provisional’’ quorum number. This pro-
visional number would be determined by ex-
cluding the Members who have died and 
those Members whom the report deems inca-
pacitated, unaccounted for, or otherwise in-
capable of attending. With this new, smaller 
provisional quorum, the House would then be 
able to conduct any business it can currently 
conduct with a quorum of the whole number of 
the House. 

I acknowledge and am grateful that Rules 
Committee Republicans improved on earlier 
drafts of this resolution by providing more de-
tail on what information the ‘‘catastrophic fail-
ure report’’ should contain and by adding a re-
quirement that the Speaker consult with the 
two party leaders when he or she receives 
and then announces the content of the report. 
But I must point out that the current language 
does not adequately address my fundamental 
concern that the actions of a House operating 
under a provisional quorum will be vulnerable 
to charges of illegitimacy and political manipu-
lation. 

Under the scheme set up in the draft resolu-
tion, the Speaker would still have the sole 
power (1) to determine that a catastrophic 
event contemplated by the rule has occurred 
and (2) to determine which Members are inca-
pacitated and therefore unable to perform their 
duties. While I respect the fact that the Speak-
er is the constitutionally created presiding offi-
cer of the House, I would also note the obvi-
ous fact that the Speaker is the leader of the 
majority party in the House. I am concerned 
that the Speaker’s unilateral decisions to des-
ignate a disaster situation and/or to declare 
certain Members incapacitated will be vulner-
able to charges of partisanship and manipula-
tion. Such charges, whether they are made 
against a Republican or a Democratic Speak-
er, would harm the legitimacy and the credi-
bility of any subsequent actions the House 
took with a diminished quorum. 

During our discussions over the wording of 
this rules change, I proposed language to en-

sure that the decision to declare a calamity or 
declare Members incapacitated would occur in 
a manner that would be most likely to garner 
broad support and legitimacy in the House 
and in a country struggling in the aftermath of 
an enemy attack. To have legitimacy, we must 
be able to show Members from both parties 
and the American public that our decision to 
operate under a reduced quorum was based 
solely on our solemn duty to preserve the in-
stitution of the House. I proposed simple lan-
guage I felt would turn a unilateral decision- 
making process into a consensus-building, in-
stitutional process designed to garner the 
broadest possible support. My version would 
require the Speaker not to just consult with the 
majority and minority leaders, but to obtain 
their concurrence that a calamity has oc-
curred, that certain Members are dead or inca-
pacitated, and that it is necessary to trigger 
the process for establishing the lower provi-
sional quorum. 

The testimony of the House Attending Phy-
sician, Dr. John Eisold, during the April 2004 
hearing, highlights my concerns about a proc-
ess that gives the Speaker unilateral decision- 
making power. Dr. Eisold’s testimony made it 
clear that determining a Member’s ability to 
serve in the House after a calamity could be-
come a very controversial matter. While med-
ical professionals like Dr. Eisold could provide 
the Speaker with an ‘‘objective description of 
the state of a member’s health as determined 
by the medical establishment,’’ the determina-
tion of incapacitation is a subjective judgment, 
‘‘made by non-medical people but based on 
meaningful and accurate medical input.’’ 

During Dr. Eisold’s testimony, both Mr. 
HASTINGS of Washington and Mr. MCGOVERN 
discussed the dangers inherent in this deter-
mination-of-incapacity process. 

They posed a very important question: How 
do we prevent the process from becoming one 
where Members are declared incapacitated 
based on their party rather than their medical 
condition? For example, what credibility would 
the Speaker’s decision have to declare a 
Member of his or her own party fit to serve in 
the House, but to declare a Member of the 
other party with similar symptoms incapaci-
tated? I believe the only way to conduct this 
process in a manner that promotes legitimacy 
is to require that not just the Speaker, but the 
leaders of both parties in the House, agree 
that a certain Member is or is not able to re-
port for work. An incapacitation list approved 
by the Speaker, as well as concurred in by 
party leaders, would reassure Members of 
both parties and the public that the process 
has been based only on the best available 
medical information and the best judgment of 
their Congressional leaders. 

Regrettably, but not surprisingly, Republican 
Members of this Committee have resisted my 
suggestion. I have argued that changing the 
procedure from one where the Speaker merely 
consults with party leaders to one where he or 
she must obtain their concurrence would 
transform a potentially politically divisive mo-
ment into a moment where Congressional 
leaders from both parties would be able to as-
sure the American people that the legislative 
branch has survived an enemy attack and is 
open for business. It would foster a process 
that would result in a show of solidarity and 
strength like the one Members of Congress 
showed on the Capitol steps after the Sep-
tember 11 attacks. I believe that any Speaker, 
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Democrat or Republican, who found her or 
himself in this situation, would welcome the 
political and moral support of senior House 
Members from both parties. 

An objection I have heard to my concur-
rence language is that it improperly limits the 
Speaker’s constitutional power to preside over 
the House. The Constitution and our House 
Rules give the Speaker extensive power to or-
ganize the House, to conduct the House’s 
day-to-day business, and to maintain order in 
the House. Under my proposal, with the con-
currence of the majority and minority leaders, 
the Speaker would retain the ministerial power 
to issue the calamity report, trigger the provi-
sional quorum process, preside over a dimin-
ished House, and control the House’s agenda. 
I must restate the obvious point, however, that 
this resolution is not a run-of-the-mill rules 
change. This resolution sets the House on a 
course into uncharted constitutional territory, 
where questions concerning the legitimacy of 
its actions could be very serious. The Speak-
er’s powers to preside over the House would 
mean very little if the House were discredited 
by actions the American public broadly viewed 
as partisan and opportunistic. 

Furthermore, I would point out that while the 
Speaker’s powers to run the House are broad, 
they are finite. In a variety of ways, our stand-
ing House Rules protect Members from what 
Jefferson called the ‘‘caprice of the Speaker.’’ 
The House can vote to remove the Speaker 
and can reverse the Speaker’s rulings on 
points of order and calls to order. The rules 
change contemplated in this draft resolution, 
however, makes an extraordinary departure 
from the principle that the House has the right 
to rein in a Speaker who is abusing her or his 
power. The resolution makes unappealable 
the Speaker’s decision to announce that a ca-
lamity has occurred and that certain Members 
are incapacitated. While I agree that the ex-
igencies of a catastrophic situation might re-
quire that the Speaker be able to act quickly 
and decisively after the House has decided 
that a calamity has occurred, the Speaker 
risks losing the confidence of Members and 
the American public if he or she acts without 
the concurrence of party leaders, in a manner 
unhappy Members or outside critics could 
characterize as irresponsible or capricious. 

I must also point out that any taint of illegit-
imacy or political opportunism generated by 
the House in the wake of a calamity could 
easily spread to the Executive Branch. Under 
our current Presidential succession statute, 
the Speaker of the House is the third in line 
to succeed as President and a newly elected 
Speaker would bump any Cabinet Secretary 
lower in the line of succession who has taken 
the office of President in accordance with the 
statute. In other words, a House operating 
under a provisional quorum in the wake of a 
catastrophic event that has not only killed or 
injured many Members of Congress, but has 
also killed the President, the Vice President, 
and the Speaker, could have the power to 
choose the new President through the election 
of a new Speaker. 

Under clause 8(3) of rule 1, which we 
adopted at the beginning of the 108th Con-
gress, if the Speaker perishes or is seriously 
injured in an attack, the Member at the top of 
the successor list the Speaker has delivered 
to the Clerk becomes Speaker pro tempore 
(with all of the authority of the Office of Speak-
er) until the House elects a new Speaker. This 

raises the question of whether the temporary 
Speaker pro tempore would be in the line of 
succession and therefore become President. 
This possibility leads to another vexing ques-
tion: would the temporary Speaker pro tem-
pore be bumped from the Presidency by the 
new Speaker elected by a House operating 
under a provisional quorum? Another troubling 
scenario would be one in which the Speaker 
and the Members he or she has named as 
successor Speakers pro tempore all perish or 
remain seriously injured in an enemy attack. 
As our current Parliamentarian John Sullivan 
testified at the April hearing, in this case, the 
Clerk would take the Chair, the House would 
elect a new Speaker, and then reorganize in 
the same way the House reorganizes at the 
beginning of each Congress. A Speaker elect-
ed in this fashion would also be in the line of 
Presidential succession under current law. 

These startling possibilities make me more 
insistent than ever that the process of declar-
ing a calamity and conducting business in a 
diminished House be one that garners the 
broadest possible confidence and support. 
The aftermath of an enemy attack is the worst 
possible time for our country to endure a de-
bate over whether the sitting President prop-
erly holds the office. 

Finally, I find it curious that the Republicans 
have resisted accepting our language to in-
clude leaders from both parties in the decision 
to trigger the reduced quorum procedure. 
Their own expert, Professor Dellinger, pro-
posed it in the testimony he submitted to the 
Committee. Professor Dellinger’s testimony 
expresses the same concern we have outlined 
in the previous paragraphs. He said: ‘‘For the 
rule’s invocation to have true legitimacy, there 
must also be some procedural guarantee that 
the rule is not being improperly invoked for 
factional reasons.’’ Out of his concerns over 
legitimacy, Professor Dellinger went on to 
‘‘strongly recommend that the power to invoke 
the rule be placed not solely in the discretion 
of the Speaker, but rather require as well the 
concurrence of one or more members of the 
minority party’s leadership, from a list chosen 
ahead of time.’’ In other words, Committee 
Republicans have explicitly rejected the single 
most important policy recommendation their 
star witness, Professor Dellinger, made in his 
testimony. 

I think when he used the term ‘‘factional 
reasons,’’ Professor Dellinger was choosing 
his words very carefully. He was no doubt re-
ferring to James Madison’s famous discussion 
of the dangers of faction to the republican 
form of government in Federalist 10. One of 
the most persistent problems in the govern-
ments of his time, Madison wrote, was: ‘‘that 
the public good is disregarded in the conflicts 
of rival parties; and that measures are too 
often decided, not according to the rules of 
justice, and the rights of the minor party; but 
by the superior force of an interested and 
over-bearing majority.’’ 

There is no subject on which it is more im-
portant for Congressional leaders to set aside 
their partisan differences and their instinct to 
turn everything into a ‘‘factional’’ dispute than 
the Continuity of Congress. Unfortunately, I 
feel that House Republicans have, at least 
temporarily, succumbed to their partisan in-
stincts and have produced bills and resolu-
tions that reflect the ‘‘superior force of an in-
terested and over-bearing majority’’ rather 
than a good faith effort to protect and preserve 

the House of Representatives and its indis-
pensable role in our constitutional system. In 
its current form, the draft rules change lacks 
the tools a post-calamity House would need to 
preserve our beloved institution and to dem-
onstrate to the American public it has risen 
above its partisan differences for the sake of 
our Nation. I sincerely hope that a final version 
of this rules change, whether it is adopted in 
the final days of the 108th Congress or in a 
future Congress, reflects the spirit of unity, pa-
triotism, and duty to this House that this issue 
deserves. 

Mr. MCGOVERN. Mr. Speaker, our Con-
stitutional Framers drafted a living document 
that, while not perfect, created a vibrant rep-
resentative democracy. They crafted the Con-
stitution as a document that could be im-
proved over the course of history. The Fram-
ers themselves would probably agree that the 
Constitution, as originally drafted, would not 
be perfect into perpetuity. Indeed, in Federalist 
43, James Madison states ‘‘that useful alter-
ations will be suggested by experience, could 
not but be foreseen.’’ The Framers improved 
the Constitution by amending it with the Bill of 
Rights. Since this important document was 
signed in 1789, a total of 27 amendments 
have been added. 

As Members of Congress, we take an oath 
to uphold and defend that Constitution. It is 
our duty to take the proper actions to ensure 
that our democracy and our way of life are 
preserved for the future. The tragic attacks of 
September 11, 2001, and the threat of future 
attacks require that we ensure that there is a 
continuity of the government created by the 
Framers. 

Before September 11, 2001, the United 
States had withstood a civil war, attacks on its 
soil and attacks upon Washington, DC and the 
Capitol itself. But the continuity of government 
established by the Constitution, and the ability 
of the Congress to fulfill its Constitutional du-
ties, has never been more at risk from attack. 
Today, we live with the grim knowledge that a 
terrorist attack could take place again here in 
the United States and that terrorists may at-
tempt to attack and destroy this Capitol Build-
ing. And it is with this understanding that the 
Congress must ensure that the government 
established by the Framers continues well into 
the future. 

The Framers and the Congress, over the 
past 216 years, created a presidential line of 
succession in case the President is killed or 
dies in office. Article II, section 1, paragraph 6 
establishes: the Vice President as the next in 
line to take over the presidency in case the 
President is removed from office for any rea-
son. This same clause also gives Congress 
the power to establish the line of succession 
beyond the Vice President, and the Congress 
acted by creating this line of succession, as 
established in chapter 3, section 19 of the 
U.S. Code. There are safeguards in the Con-
stitution and established by law should a 
President become unable to fulfill his or her 
constitutional duties, die, or be removed from 
office. Simply, there is a plan to ensure that 
the executive branch can continue to exist 
should something happen to the President. 

The Constitution also established the bi-
cameral Congress—the House of Representa-
tives and the Senate—and established that 
the House is a body that can only be con-
stituted of Members who are directly elected 
by citizens of the United States. The Constitu-
tion says that a vacant House seat can only 
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be filled by direct election, and a seat can only 
become vacant at the end of a 2-year term es-
tablished in article 1, section 2, paragraph 1 of 
the Constitution or with the removal of a Mem-
ber of Congress either by death, resignation, 
declination, withdrawal, or by expulsion. 

However, as I’ve already stated, the Fram-
ers of the Constitution never planned for an 
event, including an attack on this country, that 
could cause mass death or incapacitation of 
Members of Congress. After September 11th, 
we need to ask ourselves how we can pre-
serve our government, as designed by the 
Framers, in the wake of a catastrophic event. 
And we need to do so with an eye looking to-
ward the future. 

A key problem created by an attack that kills 
or incapacitates more than half of the Mem-
bers of Congress actually lies in the way a 
quorum of the House is defined. It may sound 
arcane to some, but establishing a quorum is 
vital to the way our government works. If the 
House were not able to establish a quorum, 
this body could not vote on legislation. In the 
wake of a catastrophe, the House must be 
able to act. However, without a quorum, the 
U.S. government could grind to a halt until a 
quorum is actually established. In other words, 
if this country were attacked again and the 
House could not establish a quorum, we could 
not pass important legislation like emergency 
appropriations, improvements to already es-
tablished security laws, or even a declaration 
of war. 

At the beginning of the 108th Congress, the 
House enacted an important rule change that 
codified a long-standing House precedent al-
lowing the Speaker of the House to reduce the 
number of the quorum by one for each vacant 
seat in the House. This rule change took place 
with the adoption of H. Res. 5, the resolution 
adopting the Rules of the House for the 108th 
Congress. 

The codification of this precedent is impor-
tant, but it does not address the problem of in-
capacitation. If any number of Members of 
Congress were killed in a terrorist attack, this 
new rule change would allow the Speaker to 
reduce the whole number of the House that 
determines a quorum. But what would happen 
if an attack occurred in the United States and 
more than 218 Members were alive but not 
able to return to the House chamber to vote? 
The reasons for this could be anything from 
an attack that results in over 218 unconscious 
Members to a breakdown in the transportation 
system preventing Members of Congress from 
returning to Washington. 

While this issue may not seem important 
compared to the issues that dominate the 
news these days—the continued instability 
and rising death toll in Iraq, the economic 
challenges in this country, and the presidential 
race, just to name a few—this is something 
the House of Representatives must address. 
Continuity of Congress, the ability to preserve 
the American government as established by 
the Framers in the Constitution, is an issue 
that transcends partisan politics and while we 
must take action to persevere the continuity of 
Congress, it is essential that we do so in a bi-
partisan way. 

I strongly believe the House must act on 
continuity of Congress in a bipartisan fashion. 
There cannot be any other way for the House 
to act and for those actions to be considered 
legitimate. Simply, any rule change of this 
magnitude must transcend partisan politics. 

But I must express my concerns with the 
public consideration and discussion of this 
issue and with the current draft that attempts 
to address incapacitation and a provisional 
quorum. I want to clarify that I am not making 
these statements as a Democrat or as a Mem-
ber of the minority party. Rather, I am making 
these comments as one Member of Congress 
committed to defending the Constitution and 
protecting this institution and this country. 

Mr. Speaker, I am dismayed that the Rules 
Committee only held one hearing on this 
issue. To Chairman DREIER’s credit, the panel 
was distinguished, and the discussion was 
fairly comprehensive. But the reality is that 
one hearing on this issue is inadequate. We 
heard from then-Parliamentarian Charlie John-
son and members of his staff, former acting 
Solicitor General of the United States Walter 
Dellinger, and the Attending Physician of the 
House, Dr. John F. Eisold. While the discus-
sion was lively, I don’t believe it explored the 
topic of incapacitation to the fullest extent pos-
sible. 

I am most concerned about Professor 
Dellinger’s testimony. Unfortunately, the Re-
publican majority on the Rules Committee de-
cided to invite only one outside witness—Pro-
fessor Dellinger. This witness, while well-in-
formed and knowledgeable on this subject, 
was clearly brought in to validate the major-
ity’s views. No other outside witnesses were 
invited to testify. 

Professor Dellinger is of the opinion that to 
address the problem of incapacitation, we only 
need to amend the quorum requirements in 
House rule XX. There are other experts, con-
stitutional scholars and other lawyers including 
some congressional staff, who believe that 
such a change is unconstitutional and that the 
only way to change the quorum requirement is 
to amend the Constitution. 

Amending the Constitution is serious busi-
ness. Like Madison, I believe that amending 
the Constitution should be based on experi-
ence, and I strongly believe amending the 
Constitution should not be a knee-jerk reaction 
to a perceived problem. But unlike other pro-
posed constitutional amendments that have 
been proposed in this Congress, the constitu-
tional amendment to preserve the continuity of 
Congress, and the continuity of the American 
government as a whole, raises important con-
cerns and deserves to have a thorough hear-
ing and thoughtful discussion. Of course, the 
devil is in the details and the specific language 
of any proposed amendment is vital. But pre-
serving this country as it was founded is one 
of our responsibilities as Representatives of 
the American people. I want to make clear 
that I’m not advocating for or against a con-
stitutional amendment, but only that I believe 
it is a topic that deserves a fair and com-
prehensive hearing. 

Unfortunately, it appears that the Chairman 
and some members of the Rules Committee 
and the Republican leadership have come to 
the conclusion—without comprehensive hear-
ings—that a constitutional amendment is not 
needed and that all we need to address these 
challenges is a change in the quorum defini-
tion in the House Rules. 

Along with my concerns that the Rules 
Committee only held one hearing, Professor 
Dellinger said something else that I fully sup-
port but, unfortunately, confirms to me that this 
process started off on the wrong foot. In his 
testimony, Professor Dellinger said that any 

change in the House Rules must be bipartisan 
and that there must be a bipartisan consensus 
before any change is made. Unfortunately, the 
Republican majority on the Rules Committee 
decided to share a draft of the proposed rule 
change with Professor Dellinger prior to the 
sharing it with the Democrats on the Com-
mittee. I, for one, don’t think such secrecy is 
considered bipartisan. I, however, believe that 
this is water under the bridge and that we 
must move past such events and deal with the 
issue at hand, which is guaranteeing the con-
tinuity of Congress in case of a catastrophic 
terrorist attack. I believe we still can work to-
gether and produce a true, bipartisan rule 
change. 

Mr. Speaker, Chairman DREIER and his staff 
have drafted a proposed rule change that, ex-
cept for one provision, is a good proposal. I 
am pleased that this proposed change has 
language defining the circumstances under 
which this process can be invoked. This pro-
posal includes time limitations on the calls of 
the House required to determine whether 
there is a real quorum in the House. Should 
a quorum not be attained, the Sergeant-at- 
Arms will compile a report documenting the 
status of every Member currently elected to 
the House. I believe these are all good provi-
sions and I’m pleased that Chairman DREIER 
and the Republican leadership worked with 
the Democratic staff to improve these provi-
sions over the past few months. 

However, the proposed rule change, as cur-
rently drafted, allows the Speaker of the 
House, after he receives the catastrophic 
quorum failure report from the Sergeant-at- 
Arms, to unilaterally declare that a quorum 
has not been attained and begin the process 
to reduce the total number of Members re-
quired for a quorum under catastrophic cir-
cumstances. The latest draft shared with me 
requires the speaker to consult with the major-
ity leader and the minority leader on the con-
tent of the report, but it does not require that 
the concurrence of the speaker, majority lead-
er and minority leader. 

Mr. Speaker, I cannot support this proposal 
without the inclusion of ‘‘concurrence’’ of the 
speaker, majority leader, and minority leader. 

The need for concurrence of both parties in 
the House is not just a partisan statement 
made by a Member from the minority party, 
but a real concern made by someone who re-
veres and respects this institution. And I’m not 
the only person who believes this. I want to 
read directly from Professor Dellinger’s pre-
pared testimony before the Rules Committee 
on April 29, 2004: 

For the rule’s invocation to have true le-
gitimacy, there must also be some proce-
dural guarantee that the rule is not being 
improperly invoked for factional reasons. 
Unlike the traditional rule, where the 
quorum calculation is based on strictly ob-
jective measures such as death, the reduced 
quorum rule for extraordinary circumstances 
would be based on less clear-cut cir-
cumstances, presenting a heightened danger 
of manipulation. This loss of objective stand-
ards may be necessary in order to deal with 
the special problem the rule is designed to 
address; but Congress should certainly take 
care to minimize the risk of manipulation. 
For that reason, I strongly recommend that 
the power to invoke the rule be placed not 
solely in the discretion of the Speaker, but 
rather require as well the concurrence of one 
or more members of the minority party’s 
leadership, from a list chosen ahead of time. 
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This need not be viewed as an encroachment 
on the Speaker’s or the majority party’s au-
thority. 

There is a real danger that, after an attack 
or other national catastrophe, any action taken 
by the speaker without the concurrence of the 
minority leader could have the perception of 
partisan politics. This is true no matter which 
party controls a majority of seats in the House. 

In times of crisis, any action by the House 
of Representatives must be bipartisan. There 
cannot be any perception that the majority is 
using any tool as part of a partisan power 
grab. The American public wants to be reas-
sured that the House is acting in the best pub-
lic interest; they want partisan politics to be 
put aside during a national crisis. They simply 
want to be safe, secure, and reassured that 
the American government will respond to their 
needs. 

After September 11, 2001, the House came 
together and acted as one unified body. We 
put partisan politics aside. We held joint press 
conferences, we received joint briefings, and 
we conducted joint strategy meetings. Una-
nimity and consensus is vital during a national 
crisis. The unified message and unified ac-
tions—the one voice—coming from the House 
of Representatives after September 11, 2001 
was reassuring to the American people. 

Any action taken by the speaker of the 
House—irrespective of that speaker’s party— 
that is not taken with the concurrence of the 
minority leader could be seen as inappropriate 
by the American people. 

Requiring the concurrence of the minority 
leader puts the needs of the country ahead of 
the threat of partisan politics, and it is a nec-
essary protection against anyone who may 
want to abuse our democracy during a time of 
national crisis. 

Mr. Speaker, although I’m disappointed that 
it’s taken this long to act on the issue of inca-
pacitation—it’s been over 3 years since the at-
tacks of September 11—I’m pleased that the 
Rules Committee is finally acting on this im-
portant issue. I hope the chairman and the 
Rules Committee will look to the future, and 
realize that concurrence is an important part of 
this process that it is vital to show the Amer-
ican people that the Congress can put par-
tisan politics aside in the time of crisis. 

I want to thank the chairman for organizing 
this special order tonight. I look forward to 
working with him on this issue, and I hope he 
will take my views—and those of my Demo-
cratic colleagues on the committee—into ac-
count as he finalizes this proposal. 

f 

NEW PARTNERSHIP FOR 
AMERICA’S FUTURE 

The SPEAKER pro tempore (Mr. 
BISHOP of Utah). Under the Speaker’s 
announced policy of January 7, 2003, 
the gentleman from New Jersey (Mr. 
PALLONE) is recognized for 60 minutes 
as the designee of the minority leader. 

Mr. PALLONE. Mr. Speaker, earlier 
today a united Democratic Caucus 
went to the steps of the U.S. Capitol 
right outside these doors and unveiled 
our New Partnership for America’s Fu-
ture. This partnership reaffirms House 
Democrats’ commitment to six core 
values and serves as a road map of the 
priorities we would focus on if the 
American people voted for a Demo-
cratic majority in November. 

The announcement of this new part-
nership was necessary today because a 
large majority of Americans have lost 
faith in Congress. Over the past decade, 
Republicans have controlled the peo-
ple’s House and have often strayed 
from these core American values. My 
Democratic colleagues and I have been 
fighting for these causes for many 
years, but this is the first time that we 
have unveiled a partnership with the 
American people, a promise, if you 
will, that if the American people put 
their trust in us and elect a Demo-
cratic majority this November, we will 
work with them as partners to make 
their lives and our government better. 

Mr. Speaker, the House Democrats 
are united, focused, and totally com-
mitted to taking the bold steps needed 
to strengthen the middle class that is 
the heart of our democracy. It reaf-
firms the commitment of House Demo-
crats to six core values: one is pros-
perity, two is national security, three 
is fairness, four is opportunity, five is 
community, and six is accountability. 

Mr. Speaker, our New Partnership for 
America’s Future begins with our com-
mitment to promoting prosperity for 
every American, and this poster which 
I have which I am going to go through 
essentially outlines each of the six val-
ues that are part of the Democrats’ 
New Partnership for America’s Future. 

The first one, prosperity, says ‘‘pro-
viding all Americans with the oppor-
tunity to succeed and to live a secure 
and comfortable life, including good 
jobs here at home, affordable health 
care, a growing economy with stable 
prices, investment in new technologies, 
and fiscal responsibility in govern-
ment.’’ 

Mr. Speaker, in my home State of 
New Jersey, over 71,000 manufacturing 
jobs have been lost over the last 4 
years, and more than 214,000 New 
Jerseyans are still looking for work. 
Yet House Republicans have missed 
every opportunity to jump-start our 
economy. Instead, House Republicans 
and President Bush continue to insist 
that our economy has turned the cor-
ner. Today, families are being squeezed 
by falling incomes and rising costs. 
The typical family’s income has fallen 
more than $1,500 under George Bush 
and congressional Republicans, and the 
jobs that the Bush economy is creating 
are paying low wages, $9,000 less than 
the old jobs that they have replaced. 

House Democrats would promote 
prosperity by creating new jobs, enact-
ing middle-class tax relief, and reward-
ing companies that create jobs here at 
home. If Democrats control the House, 
we promise the American people that 
we will create 10 million new jobs over 
the next 4 years. Democrats want to re-
form the Tax Code to reward compa-
nies for creating secure jobs for Ameri-
cans here in the United States. And 
Democrats want to assure access to 
capital for small businesses to create 
jobs and serve new markets. We also 
want to support fair wages with good 
benefits so no one goes to work every 

day and comes home poor and depend-
ent on public services. 

And, Mr. Speaker, the second value 
that House Democrats promise to focus 
on is our Nation’s national security. 
And again I have the poster here that I 
would like to put up, Mr. Speaker, on 
the national security issue. And as we 
can see, it says, ‘‘Guaranteeing mili-
tary strength second to none, stopping 
the spread of weapons of mass destruc-
tion, building strong diplomatic alli-
ances to protect America’s national in-
terests, and collecting timely and reli-
able intelligence to keep us safe at 
home by preventing terrorist attacks 
before they occur.’’ 

Mr. Speaker, all Americans are proud 
of the more than 138,000 brave men and 
women who are serving their country 
in either Afghanistan or Iraq. But 
President Bush and House Republicans 
sent them into a war in Iraq without 
providing them with the resources and 
equipment they need to complete their 
mission successfully and come home 
safe. Despite all the bad news out of 
Iraq in the last couple of months, it is 
clear President Bush has no strategy 
for success in Iraq. 

Over the past week, some of the Re-
publican Party’s most experienced Sen-
ators on national security issues, and I 
mention Senators MCCAIN, HAGEL, and 
LUGAR, have come out and told the 
American people that things are not 
going well in Iraq. Yet President Bush 
and Republicans here in the House of 
Representatives continue with their 
same old happy talk about how the war 
is going according to President Bush’s 
plans. 

The fact is the war in Iraq has made 
us less safe. The President has ignored 
more pressing dangers like the nuclear 
threats that have increased in Iran and 
North Korea. International terrorist 
cells expand on a daily basis, and we 
have divided our friends and united our 
enemies. 

Democrats strive to continue to build 
an American military second to none. 
Along with nations around the world 
who are committed to freedom and se-
curity, we also guarantee that all of 
our military forces will possess the 
most effective equipment available. We 
will also protect the homeland by mak-
ing sure that every container and ship 
is secure before entering an American 
port, by inspecting all airline cargo, 
and by preventing the technology of 
weapons of mass destruction from fall-
ing into the hands of terrorists. 

Unlike House Republicans, we as 
Democrats also plan to honor every 
American veteran and their family by 
keeping our commitments to those who 
have served and sacrificed for our coun-
try. It is not fair that America’s vet-
erans put their lives on the line in bat-
tle only to return to the United States 
and realize the same government that 
sent them off to war now refuses to 
abide by its commitments. 

That brings me to my third value. I 
see some of my colleagues are here, 
though. 
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