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the Federal authority, to ensure we 
have elections. 

But, Madam Speaker, let me say this. 
I think it is important to make note of 
the fact that all votes should be count-
ed. I was here on January 6, 2001, and 
supported the idea of challenging the 
election at that time. The challenge 
was not a personal challenge, it was 
simply one that had to do with making 
sure that every vote was counted. So 
that point is very clear, that we should 
be diligent and vigilant with ensuring 
that all votes are counted. 

Let me add, as I close, that one of the 
other important aspects of our dili-
gence and our vigilance is, as we look 
forward to the elections, to make sure 
they are accurate. 

So I was disappointed with the vote 
of this Congress, an amendment by the 
gentleman from Indiana (Mr. BUYER), 
that would ask that we not have inter-
national monitors here. The debate was 
vigorous, and I think the prevailing de-
bate, although it was not prevailing in 
the vote, is that we are proud of our de-
mocracy. We have our failures and our 
faults, but we are proud of our democ-
racy, and we do not mind if anyone 
comes to monitor our elections. So this 
is in sync with this particular legisla-
tion on the floor. 

Again, let me congratulate the gen-
tleman from Connecticut (Mr. LARSON) 
and the gentleman from Ohio (Mr. 
NEY), because we will find that most of 
the Members of Congress, and let me 
say that I think all, will find them-
selves able to vote for this legislation 
enthusiastically, because we do believe 
in the importance of elections, no mat-
ter whether we win or lose. 

But let us do so by being vigilant and 
diligent. Let us make sure they are ac-
curate elections and make sure that we 
open the doors for international mon-
itors so that we can make sure that the 
American people have the best elec-
tions ever for the world to see. 

Madam Speaker, I ask for support of 
this legislation. 

Mr. LARSON. Madam Speaker, I 
yield myself such time as I may con-
sume. 

Mr. Speaker, I thank the distin-
guished gentlewoman, and I again want 
to add both my praise and thanks for 
the leadership of our distinguished 
chairman, the gentleman from Ohio 
(Mr. NEY), in bringing this resolution 
to the floor. 

We are the greatest country on the 
face of the Earth. We are known 
throughout the globe for our great 
strength and resolve. We are known for 
the great strength of our military and 
our armies and the shock and awe that 
they create. 

But the most awesome thing that we 
have, the thing that sticks out in 
everybody’s minds, what makes us the 
Nation that we are, is our freedom of 
expression and our right to vote. That 
is why this is such an important reso-
lution and such an important issue. 

In the final analysis, it will not be 
the strength of our armies; it will be 

the strength of the individual and col-
lective thoughts of our citizens that 
are expressed on the day we vote that 
makes us the Nation that we are. 

Madam Speaker, I thank the gen-
tleman from Ohio for his leadership. 

Madam Speaker, today I rise in support of 
this resolution to reaffirm that our Federal 
elections should not be postponed in the event 
of terrorist attack. I would like to associate my-
self with the remarks of the Chairman and 
thank his staff for drafting this resolution. I 
stand in support of this resolution because of 
the matters contained in the resolving clauses 
(1) the actions of terrorists will never cause 
the date of any Presidential election to be 
postponed; and (2) no single individual or 
agency should be given the authority to post-
pone the date of a Presidential election. This 
is the meat of the resolution, and others can 
debate about the meaning of the ‘‘whereas’’ 
clauses—and I am sure there will be lots of 
different interpretations. 

I further join with Leader PELOSI in calling 
for ‘‘the United States to be an example for 
democracies around the world, and that 
means holding our elections as scheduled.’’ I 
would also like to thank the ranking minority 
member of the Homeland Security sub-
committee JIM TURNER and Representative 
LYNN WOOLSEY for their leadership on this 
very important issue. This union has stood for 
over 225 years and has never had a Federal 
election postponed or cancelled. Not in time of 
war; not in time of economic turmoil and not 
in time of natural disaster. We should not start 
now! We as a country will not bend in the face 
of threats to our democracy. The United 
States was founded on the ideals of Hope and 
Freedom! Those who believe that they will 
break those pillars with the threat of terror are 
misguided. 

I have requested a briefing from Homeland 
Security Secretary Thomas Ridge to learn how 
his department plans to work with Congress to 
safeguard the November elections and on re-
ducing the risk of an attack. 

I would suggest that while we must be 
mindful of the security and safety of voters, we 
should not focus on these issues to the extent 
that it damages democracy by frightening vot-
ers away from the polls. Americans should go 
to the polls in record numbers to show our de-
termination that we take democracy seriously. 

Madam Speaker, I urge my colleagues to 
join me in supporting this resolution. 

Madam Speaker, I yield back the bal-
ance of my time. 

Mr. NEY. Madam Speaker, I yield 
myself such time as I may consume. 

Madam Speaker, we have gone a long 
way in this country, and we always 
continue to look for ways we can bet-
ter improve security, ways that we can 
have integrity in the elections, the 
Help America Vote Act. There are a lot 
of different things that we continu-
ously do in the history of our country. 

On this issue, I am so proud of this 
House. I want to thank the Speaker for 
his support, the gentleman from Con-
necticut (Mr. LARSON) for his quick ac-
tion on this, the Democratic leader, 
the gentlewoman from California (Ms. 
PELOSI). 

You take Members from all back-
grounds in this House and sometimes 
people say, do you ever agree on any-

thing? Well, you know, we might dis-
agree here and there. But you take 
Members from the left, the right and 
the middle, you take Members from the 
rural and the urban, they have come 
together so quickly on this resolution 
on a bipartisan basis, because I believe 
that this Chamber knows and respects 
the integrity of our process and the 
rule of law that we have on the elec-
tion process and Congress’ clear, de-
fined role in that. 

Madam Speaker, I thank the gen-
tleman and I urge support of this reso-
lution. 

Madam Speaker, I yield back the bal-
ance of my time. 

The SPEAKER pro tempore (Mr. 
HENSARLING). The question is on the 
motion offered by the gentleman from 
Ohio (Mr. NEY) that the House suspend 
the rules and agree to the resolution, 
H. Res. 728. 

The question was taken. 
The SPEAKER pro tempore. In the 

opinion of the Chair, two-thirds of 
those present have voted in the affirm-
ative. 

Mr. NEY. Mr. Speaker, on that I de-
mand the yeas and nays. 

The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursu-

ant to clause 8 of rule XX and the 
Chair’s prior announcement, further 
proceedings on this motion will be 
postponed. 

f 

GENERAL LEAVE 
Mr. NEY. Mr. Speaker, I ask unani-

mous consent that all Members may 
have 5 legislative days within which to 
revise and extend their remarks and in-
clude extraneous material on H. Res. 
728. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from Ohio? 

There was no objection. 
f 

JUNK FAX PREVENTION ACT OF 
2004 

Mr. UPTON. Mr. Speaker, I move to 
suspend the rules and pass the bill 
(H.R. 4600) to amend Section 227 of the 
Communications Act of 1934 to clarify 
the prohibition on junk fax trans-
missions, as amended. 

The Clerk read as follows: 
H.R. 4600 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Junk Fax Pre-
vention Act of 2004’’. 
SEC. 2. PROHIBITION ON FAX TRANSMISSIONS 

CONTAINING UNSOLICITED ADVER-
TISEMENTS. 

(a) PROHIBITION.—Subparagraph (C) of sec-
tion 227(b)(1) of the Communications Act of 1934 
(47 U.S.C. 227(b)(1)(C)) is amended to read as 
follows: 

‘‘(C) to use any telephone facsimile machine, 
computer, or other device to send, to a telephone 
facsimile machine, an unsolicited advertisement, 
unless— 

‘‘(i) the unsolicited advertisement is from a 
sender with an established business relationship 
with the recipient, and 
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‘‘(ii) the unsolicited advertisement contains a 

notice meeting the requirements under para-
graph (2)(D), 

except that the exception under clauses (i) and 
(ii) shall not apply with respect to an unsolic-
ited advertisement sent to a telephone facsimile 
machine by a sender to whom a request has been 
made not to send future unsolicited advertise-
ments to such telephone facsimile machine that 
complies with the requirements under paragraph 
(2)(E); or’’. 

(b) DEFINITION OF ESTABLISHED BUSINESS RE-
LATIONSHIP.—Subsection (a) of section 227 of the 
Communications Act of 1934 (47 U.S.C. 227(a)) is 
amended— 

(1) by redesignating paragraphs (2) through 
(4) as paragraphs (3) through (5), respectively; 
and 

(2) by inserting after paragraph (1) the fol-
lowing new paragraph: 

‘‘(2) The term ‘established business relation-
ship’, for purposes only of subsection 
(b)(1)(C)(i), shall have the meaning given the 
term in section 64.1200 of the Commission’s regu-
lations, as in effect on January 1, 2003, except 
that— 

‘‘(A) such term shall include a relationship be-
tween a person or entity and a business sub-
scriber subject to the same terms applicable 
under such section to a relationship between a 
person or entity and a residential subscriber; 
and 

‘‘(B) an established business relationship shall 
be subject to any time limitation established 
pursuant to paragraph (2)(G).’’. 

(c) REQUIRED NOTICE OF OPT-OUT OPPOR-
TUNITY.—Paragraph (2) of section 227(b) of the 
Communications Act of 1934 (47 U.S.C. 227(b)(2)) 
is amended— 

(1) in subparagraph (B), by striking ‘‘and’’ at 
the end; 

(2) in subparagraph (C), by striking the period 
at the end and inserting a semicolon; and 

(3) by adding at the end the following new 
subparagraph: 

‘‘(D) shall provide that a notice contained in 
an unsolicited advertisement complies with the 
requirements under this subparagraph only if— 

‘‘(i) the notice is clear and conspicuous and 
on the first page of the unsolicited advertise-
ment; 

‘‘(ii) the notice states that the recipient may 
make a request to the sender of the unsolicited 
advertisement not to send any future unsolicited 
advertisements to a telephone facsimile machine 
or machines and that failure to comply, within 
the shortest reasonable time, as determined by 
the Commission, with such a request meeting the 
requirements under subparagraph (E) is unlaw-
ful; 

‘‘(iii) the notice sets forth the requirements for 
a request under subparagraph (E); 

‘‘(iv) the notice includes— 
‘‘(I) a domestic contact telephone and fac-

simile machine number for the recipient to 
transmit such a request to the sender; and 

‘‘(II) a cost-free mechanism for a recipient to 
transmit a request pursuant to such notice to 
the sender of the unsolicited advertisement; the 
Commission shall by rule require the sender to 
provide such a mechanism and may, in the dis-
cretion of the Commission and subject to such 
conditions as the Commission may prescribe, ex-
empt certain classes of small business senders, 
but only if the Commission determines that the 
costs to such class are unduly burdensome given 
the revenues generated by such small businesses; 

‘‘(v) the telephone and facsimile machine 
numbers and the cost-free mechanism set forth 
pursuant to clause (iv) permit an individual or 
business to make such a request during regular 
business hours; and 

‘‘(vi) the notice complies with the require-
ments of subsection (d);’’. 

(d) REQUEST TO OPT-OUT OF FUTURE UNSO-
LICITED ADVERTISEMENTS.—Paragraph (2) of 
section 227(b) of the Communications Act of 1934 

(47 U.S.C. 227(b)(2)), as amended by subsection 
(c) of this section, is further amended by adding 
at the end the following new subparagraph: 

‘‘(E) shall provide, by rule, that a request not 
to send future unsolicited advertisements to a 
telephone facsimile machine complies with the 
requirements under this subparagraph only if— 

‘‘(i) the request identifies the telephone num-
ber or numbers of the telephone facsimile ma-
chine or machines to which the request relates; 

‘‘(ii) the request is made to the telephone or 
facsimile number of the sender of such an unso-
licited advertisement provided pursuant to sub-
paragraph (D)(iv) or by any other method of 
communication as determined by the Commis-
sion; and 

‘‘(iii) the person making the request has not, 
subsequent to such request, provided express in-
vitation or permission to the sender, in writing 
or otherwise, to send such advertisements to 
such person at such telephone facsimile ma-
chine;’’. 

(e) AUTHORITY TO ESTABLISH NONPROFIT EX-
CEPTION.—Paragraph (2) of section 227(b) of the 
Communications Act of 1934 (47 U.S.C. 
227(b)(2)), as amended by subsections (c) and (d) 
of this section, is further amended by adding at 
the end the following new subparagraph: 

‘‘(F) may, in the discretion of the Commission 
and subject to such conditions as the Commis-
sion may prescribe, allow professional or trade 
associations that are tax-exempt nonprofit orga-
nizations to send unsolicited advertisements to 
their members in furtherance of the associa-
tion’s tax-exempt purpose that do not contain 
the notice required by paragraph (1)(C)(ii), ex-
cept that the Commission may take action under 
this subparagraph only by regulation issued 
after public notice and opportunity for public 
comment and only if the Commission determines 
that such notice required by paragraph (1)(C)(ii) 
is not necessary to protect the ability of the 
members of such associations to stop such asso-
ciations from sending any future unsolicited ad-
vertisements; and’’. 

(f) AUTHORITY TO ESTABLISH TIME LIMIT ON 
ESTABLISHED BUSINESS RELATIONSHIP EXCEP-
TION.—Paragraph (2) of section 227(b) of the 
Communications Act of 1934 (47 U.S.C. 
227(b)(2)), as amended by subsections (c), (d), 
and (e) of this section, is further amended by 
adding at the end the following new subpara-
graph: 

‘‘(G)(i) may, consistent with clause (ii), limit 
the duration of the existence of an established 
business relationship to a period not shorter 
than 5 years and not longer than 7 years after 
the last occurrence of an action sufficient to es-
tablish such a relationship, but only if— 

‘‘(I) the Commission determines that the exist-
ence of the exception under paragraph (1)(C) re-
lating to an established business relationship 
has resulted in a significant number of com-
plaints to the Commission regarding the sending 
of unsolicited advertisements to telephone fac-
simile machines; 

‘‘(II) upon review of such complaints referred 
to in subclause (I), the Commission has reason 
to believe that a significant number of such 
complaints involve unsolicited advertisements 
that were sent on the basis of an established 
business relationship that was longer in dura-
tion than the Commission believes is consistent 
with the reasonable expectations of consumers; 

‘‘(III) the Commission determines that the 
costs to senders of demonstrating the existence 
of an established business relationship within a 
specified period of time do not outweigh the ben-
efits to recipients of establishing a limitation on 
such established business relationship; and 

‘‘(IV) the Commission determines that, with 
respect to small businesses, the costs are not un-
duly burdensome, given the revenues generated 
by small businesses, and taking into account the 
number of specific complaints to the Commission 
regarding the sending of unsolicited advertise-
ments to telephone facsimile machines by small 
businesses; and 

‘‘(ii) may not commence a proceeding to deter-
mine whether to limit the duration of the exist-
ence of an established business relationship be-
fore the expiration of the 3-year period that be-
gins on the date of the enactment of the Junk 
Fax Prevention Act of 2004.’’. 

(g) UNSOLICITED ADVERTISEMENT.—Paragraph 
(5) of section 227(a) of the Communications Act 
of 1934 (47 U.S.C. 227(a)(4)), as so redesignated 
by subsection (b)(1) of this section, is amended 
by inserting ‘‘, in writing or otherwise’’ before 
the period at the end. 

(h) REGULATIONS.—Except as provided in 
clause (ii) of section 227(b)(2)(G) of the Commu-
nications Act of 1934 (as added by subsection (f) 
of this section), not later than 270 days after the 
date of the enactment of this Act, the Federal 
Communications Commission shall issue regula-
tions to implement the amendments made by this 
section. 
SEC. 3. FCC ANNUAL REPORT REGARDING JUNK 

FAX ENFORCEMENT. 
Section 227 of the Communications Act of 1934 

(47 U.S.C. 227) is amended by adding at the end 
the following new subsection: 

‘‘(g) JUNK FAX ENFORCEMENT REPORT.—The 
Commission shall submit a report to the Con-
gress for each year regarding the enforcement of 
the provisions of this section relating to sending 
of unsolicited advertisements to telephone fac-
simile machines, which shall include the fol-
lowing information: 

‘‘(1) The number of complaints received by the 
Commission during such year alleging that a 
consumer received an unsolicited advertisement 
via telephone facsimile machine in violation of 
the Commission’s rules. 

‘‘(2) The number of such complaints received 
during the year on which the Commission has 
taken action. 

‘‘(3) The number of such complaints that re-
main pending at the end of the year. 

‘‘(4) The number of citations issued by the 
Commission pursuant to section 503 during the 
year to enforce any law, regulation, or policy 
relating to sending of unsolicited advertisements 
to telephone facsimile machines. 

‘‘(5) The number of notices of apparent liabil-
ity issued by the Commission pursuant to sec-
tion 503 during the year to enforce any law, reg-
ulation, or policy relating to sending of unsolic-
ited advertisements to telephone facsimile ma-
chines. 

‘‘(6) For each such notice— 
‘‘(A) the amount of the proposed forfeiture 

penalty involved; 
‘‘(B) the person to whom the notice was 

issued; 
‘‘(C) the length of time between the date on 

which the complaint was filed and the date on 
which the notice was issued; and 

‘‘(D) the status of the proceeding. 
‘‘(7) The number of final orders imposing for-

feiture penalties issued pursuant to section 503 
during the year to enforce any law, regulation, 
or policy relating to sending of unsolicited ad-
vertisements to telephone facsimile machines. 

‘‘(8) For each such forfeiture order— 
‘‘(A) the amount of the penalty imposed by 

the order; 
‘‘(B) the person to whom the order was issued; 
‘‘(C) whether the forfeiture penalty has been 

paid; and 
‘‘(D) the amount paid. 
‘‘(9) For each case in which a person has 

failed to pay a forfeiture penalty imposed by 
such a final order, whether the Commission re-
ferred such matter for recovery of the penalty. 

‘‘(10) For each case in which the Commission 
referred such an order for recovery— 

‘‘(A) the number of days from the date the 
Commission issued such order to the date of 
such referral; 

‘‘(B) whether an action has been commenced 
to recover the penalty, and if so, the number of 
days from the date the Commission referred such 
order for recovery to the date of such commence-
ment; and 
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‘‘(C) whether the recovery action resulted in 

collection of any amount, and if so, the amount 
collected.’’. 
SEC. 4. GAO STUDY OF JUNK FAX ENFORCEMENT. 

(a) IN GENERAL.—The Comptroller General of 
the United States shall conduct a study regard-
ing complaints received by the Federal Commu-
nications Commission concerning unsolicited ad-
vertisements sent to telephone facsimile ma-
chines, which shall determine— 

(1) the mechanisms established by the Commis-
sion to receive, investigate, and respond to such 
complaints; 

(2) the level of enforcement success achieved 
by the Commission regarding such complaints; 

(3) whether complainants to the Commission 
are adequately informed by the Commission of 
the responses to their complaints; and 

(4) whether additional enforcement measures 
are necessary to protect consumers, including 
recommendations regarding such additional en-
forcement measures. 

(b) ADDITIONAL ENFORCEMENT REMEDIES.—In 
conducting the analysis and making the rec-
ommendations required under paragraph (7) of 
subsection (a), the Comptroller General shall 
specifically examine— 

(1) the adequacy of existing statutory enforce-
ment actions available to the Commission; 

(2) the adequacy of existing statutory enforce-
ment actions and remedies available to con-
sumers; 

(3) the impact of existing statutory enforce-
ment remedies on senders of facsimiles; 

(4) whether increasing the amount of finan-
cial penalties is warranted to achieve greater 
deterrent effect; and 

(5) whether establishing penalties and en-
forcement actions for repeat violators or abusive 
violations similar to those established by section 
4 of the CAN–SPAM Act of 2003 (15 U.S.C. 7703) 
would have a greater deterrent effect. 

(c) REPORT.—Not later than 270 days after the 
date of the enactment of this Act, the Comp-
troller General shall submit a report on the re-
sults of the study under this section to Com-
mittee on Energy and Commerce of the House of 
Representatives and the Committee on Com-
merce, Science, and Transportation of the Sen-
ate. 

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from 
Michigan (Mr. UPTON) and the gen-
tleman from Massachusetts (Mr. MAR-
KEY) each will control 20 minutes. 

The Chair recognizes the gentleman 
from Michigan (Mr. UPTON). 

GENERAL LEAVE 
Mr. UPTON. Mr. Speaker, I ask unan-

imous consent that all Members may 
have 5 legislative days within which to 
revise and extend their remarks and in-
clude extraneous material on H.R. 4600, 
as amended. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from Michigan? 

There was no objection. 
Mr. UPTON. Mr. Speaker, I reserve 

the balance of my time. 
Mr. MARKEY. Mr. Speaker, I yield 

myself such time as I may consume, 
and it is to make this point: That the 
majority worked very well with the mi-
nority on this issue. The gentleman 
from Michigan (Mr. DINGELL) and I and 
all the Members on our side want to 
thank the gentleman from Michigan 
(Mr. UPTON) and the gentleman from 
Texas (Mr. BARTON) for their coopera-
tion on this legislation. 

I was the principal House sponsor of 
the original junk fax bill back in 1991. 

That bill worked quite well, but we 
need to update it, and this legislation 
will help to give the additional protec-
tions to American consumers so that 
they can protect themselves against 
the tsunami of unwanted junk faxes 
which go into their homes. 

After all, what could be worse than 
to have something come into your 
home, consume paper in your fax ma-
chine that you have to pay for, and 
then not have an ability to be able to 
stop that person from sending any 
more junk faxes into your home? 

That is what this bill will help to en-
sure does not occur in our country. The 
provisions in it, I think, are solid, they 
are sound, and they are the product of 
a bipartisan bill. 

Mr. Speaker, I rise in support of this bill. 
This legislation reflects a compromise that was 
negotiated out between both Democratic and 
Republican Members over a number of weeks 
and I encourage Members to support this leg-
islation today. 

First, let me state that I was the principal 
House sponsor of the Telephone Consumer 
Protection Act (TCPA) of 1991, which con-
tained the original junk fax prohibition. Con-
gress endorsed my call in 1991 for a general 
prohibition against junk faxes because of the 
intrusive nature of that form of advertising. 
Junk faxes represent a form of advertising in 
which the ad is essentially paid for by the re-
cipient. The recipient of a junk fax pays for the 
fax paper and printer costs, pays in the form 
of precious lost time as the machine is tied up, 
and also in the form of the clutter in which im-
portant faxes are lost in the midst of a pile of 
junk faxes. 

I think it is important to emphasize that the 
bill we bring to the House floor today retains 
the general prohibition against sending junk 
faxes. In other words, sending an unsolicited 
facsimile advertisement is against the law. We 
are not changing the law or the policy with re-
spect to this—sending a junk fax was illegal 
and remains illegal under this bill. Neither are 
we changing any of the statutory enforcement 
mechanisms available to the FCC or con-
sumers in this bill. 

The legislation we are proposing will ad-
dress certain provisions affecting an exception 
to the general prohibition against sending junk 
faxes and will improve the bill in these areas. 
Since the FCC originally implemented the 
1991 junk fax provisions of the TCPA, Com-
mission regulations contained an exception for 
faxes that were sent because an ‘‘established 
business relationship’’ existed between the 
sender and the recipient. These regulations 
were in place and the ability to send junk 
faxes based upon the exception was permitted 
by the Commission for over a decade. 

This concept of an ‘‘established business re-
lationship’’ permitted a commercial entity to in-
voke its ability to prove such a relationship 
with a consumer in order to contact that con-
sumer in spite of the general prohibitions of 
the law. The FCC has more recently deter-
mined that the term ‘‘established business re-
lationship’’ was not specifically included in the 
provisions addressing junk faxes in the TCPA 
and therefore changed its regulations. The 
new rules require ‘‘written’’ permission from 
consumers and these new rules have been 
stayed from going into effect until January of 
2005. 

The legislation before us is designed to put 
specific language into the statute permitting an 
‘‘established business relationship’’ exception 
to the general prohibition against junk faxes. 
Many businesses have complained that written 
permission is too onerous a regulatory require-
ment for many of the faxes that they stipulate 
are routinely sent in the ordinary course of 
business, presumably without complaints from 
the recipients of such faxes. The draft bill is 
responsive to these complaints. 

We must recognize, however, that many 
small businesses and residential consumers 
find many of these unsolicited faxes, including 
those faxes sent because a valid claim of an 
‘‘established business relationship’’ was being 
asserted in order to send them, to be a con-
siderable irritant and strongly object to receiv-
ing them. The legislation, therefore, addresses 
additional issues, including putting into the 
statute an ‘‘opt-out’’ ability for consumers to 
object to receiving junk faxes, even when such 
faxes are sent to them based on an estab-
lished business relationship. For the decade 
that the original FCC regulations were in 
place, many consumers simply were not 
aware of the FCC’s established business rela-
tionship exception, nor did very many know 
they had an ability to stop these faxes or any 
clear way in which to effectuate such a re-
quest. 

The bill the House is considering includes 
new provisions requiring an ‘‘opt-out’’ notice 
and policy that we will add to the statute. The 
bill requires junk faxes to include, on the first 
page, a clear and conspicuous notice to con-
sumers that they have the right not to receive 
future junk faxes from the sender. Second, the 
notice must include a domestic contact tele-
phone number an fax number for consumers 
to transmit a request not to receive future 
faxes. Third, the bill stipulates that consumers 
must be able to make such requests during 
normal business hours. Fourth, the bill re-
quires the notice to conform with the Commis-
sion’s technical and procedural standards for 
sending faxes under Section 227(d) of the law, 
which include the requirement to identify the 
entity sending the facsimile advertisement. 

This is an important provision because one 
of the biggest complains from the FCC at the 
hearing, and with other law enforcement enti-
ties and aggrieved consumers, is that they 
have had difficulty legally identifying the 
source of many of the unsolicited faxes. In ad-
dition, there were some senders of junk faxes 
who evidently and falsely believed that simply 
because they were sending an unsolicited fax 
based upon their ability to prove they had a 
‘‘established business relationship’’ with a con-
sumer, and thus did not have to abide by the 
general prohibition against such faxes, that 
this also meant they did not have to abide by 
the other FCC and statutory technical rules. 
These statutory and regulatory rules include 
requirements that junk fax senders identify 
themselves in such faxes. Law enforcement 
entities and consumers need to be able to find 
the legal business name or widely recognized 
trade name of the entity sending a junk fax in 
violation of the rules in order to pursue en-
forcement actions. 

Fifth, this bill makes it clear that a consumer 
can ‘‘opt-out’’ of receiving faxes to multiple 
machines, if they have more than one, rather 
than opting out solely for the particular ma-
chine that received the junk fax. Sixth, in this 
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legislation the Commission is tasked with ex-
ploring additional mechanisms by which a con-
sumer might opt-out, such as in person or by 
e-mail or regular mail, and also requests that 
the Commission established cost-free ways by 
which consumers can opt-out. These notice 
and opt-out requirements all represent new 
provisions to the law for which existing en-
forcement remedies will apply. 

This legislation also includes the ability for 
the FCC to limit the duration of an established 
business relationship notwithstanding the fact 
that the law would include an opt-out notice 
and ability which avails consumers of the right 
to opt-out of receiving faxes at any point in 
time. I believe this is an important concept and 
one which deals with the legitimate expecta-
tions of consumers. If a consumer buys some-
thing from a store, consumers might expect to 
hear from that store within a reasonable pe-
riod of time under the notion that they have an 
established business relationship and the 
store was sending an unsolicited fax based 
upon that fact. Over time however, a con-
sumer’s expectation changes and there is a 
time after which the established business rela-
tionship can be said to have lapsed. 

There are some who believe that no time 
limit is necessary, in light of the fact that we 
are now adding a clear way by which con-
sumers may opt-out of receiving junk faxes at 
any time. There are others who believe that a 
time limit is necessary for consumer protec-
tion, and many of us have different views over 
what period of time is reasonable. While it is 
not the preferred resolution for any of us, the 
bill contains a new provision which tries to 
bridge the gap between our different perspec-
tives on this issue. The legislation will permit 
the Commission to put in place a sunset of the 
established business relationship, after the 
FCC implements the new opt-out policy and it 
gets a track record on what is happening in 
the marketplace. In particular, the Commission 
will examine consumer complaints to the 
agency during this period with an analysis as 
to whether junk faxes from entities with whom 
consumers have an established business rela-
tionship constitute a significant number of 
complaints. If so, the Commission may estab-
lish a limit, between 5 and 7 years, for the du-
ration of an established business relationship. 
If it does so, then after the limit, entities would 
not be able to send junk faxes because they 
can prove an established business relationship 
with a consumer. In other words, the relation-
ship would end for purposes of the exception 
and the policy would revert back to the gen-
eral prohibition against sending the junk fax 
for that consumer. 

Finally, I think it is important to take a com-
prehensive look at overall enforcement of the 
junk fax law. I am concerned that some of the 
most egregious junk fax operations, the enti-
ties that broadcast such faxes to millions, 
often escape enforcement. They may be found 
guilty, cited by the FCC and sometimes 
fined—but often it appears as if they either ig-
nore the fines, skip town, or live overseas. For 
these reasons the bill includes provisions that 
will give us an annual accounting of the FCC’s 
enforcement activities as well as a GAO anal-
ysis of what additional enforcement tools may 
be necessary to provide sufficient deterrent, 
especially to the most egregious and abusive 
junk fax senders. 

Again, I want to commend Chairman UPTON 
and Chairman BARTON for their work on this 

bill, and in particular for their willingness and 
openness in working with me and Mr. DINGELL 
in crafting the compromises needed to achieve 
consensus. I encourage all the members to 
support it. 

Mr. UPTON. Mr. Speaker, I yield my-
self such time as I may consume. 

Mr. Speaker, today we are consid-
ering the Junk Fax Prevention Act of 
2004, bipartisan legislation which I in-
troduced along with the gentleman 
from Massachusetts (Mr. MARKEY), the 
gentleman from Texas (Mr. BARTON) 
and the gentleman from Michigan (Mr. 
DINGELL). I want to thank those Mem-
bers for their hard work and bipartisan 
cooperation. 

In 1991, Congress passed the Tele-
phone Consumer Protection Act, which 
included landmark legislation that 
protected consumers from receiving 
unwanted and unsolicited commercial 
faxes. For over 10 years, the FCC had 
interpreted that law to provide busi-
nesses with an exception to the general 
ban when they faxed commercial or ad-
vertising material to an existing busi-
ness customer. 

Then, in 2003, the FCC made a major 
change in their interpretation of the 
law. Under the new FCC rules, every 
business, every single one, small, large, 
home-based, every association, every 
nonprofit organization, every charity, 
would be required to obtain prior writ-
ten approval from each individual be-
fore it sent a commercial fax. 

b 1900 

The logistical and financial costs of 
the new FCC rules, particularly to 
small business and nonprofit associa-
tions, would be enormous. 

For instance, the survey of the U.S. 
Chamber of Commerce suggested that 
the cost to the average small business 
would be at least $5,000 in the first year 
and more than $3,000 each year there-
after. The survey further indicated 
that it would take, on average, more 
than 27 hours of staff time to obtain 
the initial written consent from their 
customers, and an additional 20 hours 
each year to keep those forms current. 
A recent survey by the National Asso-
ciation of Wholesalers-Distributors re-
vealed that its member companies ex-
pected to pay an average of $22,500 just 
to obtain the consent forms. With our 
economy in the fragile stages of an eco-
nomic recovery, I would much rather 
see those dollars going towards produc-
tion and job creation. 

Given the dramatic impact which the 
new rules would have, last August, just 
before the new rules were to go into ef-
fect, the gentleman from Louisiana 
(Mr. TAUZIN), the then chairman of the 
Committee on Energy and Commerce, 
and I wrote the FCC and requested that 
the FCC delay the effective date of the 
new rules. Thankfully, the FCC did. In 
fact, they stayed the effective date 
until January of 2005. 

Moreover, while the FCC currently 
has the new rules under reconsider-
ation, I think it is the wisest course for 
Congress to step in and fix the law to 

resolve any lingering statutory inter-
pretation problems which led to the 
FCC’s new rules, and that is why we 
are here today. 

Let me start by stating what the 
Junk Fax Prevention Act of 2004 would 
not do. The bill does not overturn the 
ban on the faxing of unsolicited adver-
tisements. That has been outlawed 
since the passage of the Telephone Con-
sumer Protection Act of 1991, and this 
bill does nothing to change that. 

This bill does not protect the senders 
of those annoying, unsolicited faxed 
advertisements which so many of us 
get from companies with whom we 
have never done business, often sent to 
us randomly by blast fax, and do not 
properly identify themselves in the fax 
transmission. 

Rather, the bill with clearly rein-
state the established business relation-
ship exemption to allow businesses, as-
sociations, and charities to send com-
mercial faxes to their customers and 
members without first receiving writ-
ten permission. Additionally and im-
portantly, the bill would establish new 
opt-out safeguards to provide addi-
tional protections for fax recipients. 
Under the bill, senders of faxes must 
alert recipients clearly and conspicu-
ously on the first page, of their right to 
opt-out of future faxes, and senders 
must abide by those requests. This is a 
level of protection that consumers 
never had under the FCC rules. Finally, 
the bill sets out the FCC reporting re-
quirements so that Congress can mon-
itor the FCC’s enforcement activity. 

The Junk Fax Prevention Act is com-
monsense, regulatory relief; and time 
is of the essence for Congress to pass it, 
since many businesses will very soon 
need to begin making arrangements to 
be in compliance with the new rules by 
January of 2005. 

I want to thank my friends, the gen-
tleman from Massachusetts (Mr. MAR-
KEY), the gentleman from Texas (Mr. 
BARTON), and the gentleman from 
Michigan (Mr. DINGELL), for their sin-
cere bipartisan cooperation on the bill. 
I also want to thank the staff on both 
sides of the aisle, Kelly Cole, Howard 
Waltzman, Pete Filon, Colin Crowell, 
Will Carty, and certainly Will 
Nordwind for all of their superb efforts. 

I urge my colleagues to support this 
measure. I look forward to working 
with my colleagues on the other side of 
the Capitol to ensure that we get this 
must-pass legislation to the Presi-
dent’s desk as expeditiously as possible 
this year. 

Mr. DINGELL. Mr. Speaker, I rise in sup-
port of H.R. 4600, the Junk Fax Prevention 
Act of 2004. The bill strikes a proper balance 
between protecting consumers from unwanted 
junk faxes and permitting legitimate business 
communications, and I would commend Chair-
men BARTON and UPTON, and Ranking Mem-
ber MARKEY for their bipartisan work. 

H.R. 4600 is necessary because the Fed-
eral Communications Commission (FCC), as 
part of its Do-Not-Call order last year, re-
versed its existing business relationship (EBR) 
policy regarding junk faxes. Starting in Janu-
ary 2005, permission to receive junk faxes 
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must be in writing and include the recipient’s 
signature. 

This rule will have a perverse effect on le-
gitimate business communications. For exam-
ple, under the Commission’s new policy, if I 
would like my travel agent to send me a de-
scription of various vacation packages, I must 
first deliver to my agent a signed waiver re-
questing the fax. Likewise, my favorite res-
taurant would have to obtain a similar waiver 
in order to fax me its updated menu. Not sur-
prisingly, commercial enterprises, especially 
small businesses and trade associations, are 
justifiably concerned about the impact of the 
FCC’s new junk fax rules. 

H.R. 4600 takes the corrective step of codi-
fying a modified version of the FCC’s current 
12-year-old junk fax EBR policy that is set to 
end this year. To provide further protection to 
consumers, however, that policy will be 
changed to provide consumers with the right 
to opt out from receiving such faxes from a 
particular sender. Further, consumers must be 
provided clear and conspicuous notice of their 
new opt-out right. Additional protections for 
consumers include enabling recipients to opt 
out using a cost-free mechanism and giving 
the FCC the authority to sunset the EBR. 

In an effort to focus on enforcement against 
those who illegally send junk faxes, the legis-
lation requires the Commission to report to the 
Congress each year on the number of junk fax 
complaints it has received and on the enforce-
ment actions taken against those who violate 
the agency’s rules. This report should assist 
the commission in maintaining proper vigilance 
on those who fail to respect consumer privacy. 
Moreover, the bill requires the Government 
Accountability Office to study the junk fax 
issue and make recommendations to the 
Committee on additional enforcement meas-
ures that can be taken to protect consumers 
from unwanted junk faxes. 

Mr. Speaker, consumers are fed up with the 
unwanted and intrusive junk faxes that clog up 
their fax machines. H.R. 4600 will help protect 
consumers from receiving these faxes while 
ensuring that businesses can continue to use 
the fax machine to communicate with their 
customers. I urge my colleagues to support 
this bill. 

Mr. UPTON. Mr. Speaker, I have no 
further requests for time, and I yield 
back the balance of my time. 

The SPEAKER pro tempore (Mr. 
HENSARLING). The question is on the 
motion offered by the gentleman from 
Michigan (Mr. UPTON) that the House 
suspend the rules and pass the bill, 
H.R. 4600, as amended. 

The question was taken; and (two- 
thirds having voted in favor thereof) 
the rules were suspended and the bill, 
as amended, was passed. 

A motion to reconsider was laid on 
the table. 

f 

MINOR USE AND MINOR SPECIES 
ANIMAL HEALTH ACT OF 2004 

Mr. PICKERING. Mr. Speaker, I 
move to suspend the rules and pass the 
Senate bill (S. 741) to amend the Fed-
eral Food, Drug, and Cosmetic Act 
with regard to new animal drugs, and 
for other purposes. 

The Clerk read as follows: 

S. 741 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
TITLE I—MINOR USE AND MINOR SPECIES 

HEALTH 
SECTION 101. SHORT TITLE. 

This title may be cited as the ‘‘Minor Use 
and Minor Species Animal Health Act of 
2004’’. 
SEC. 102. MINOR USE AND MINOR SPECIES ANI-

MAL HEALTH. 
(a) FINDINGS.—Congress makes the fol-

lowing findings: 
(1) There is a severe shortage of approved 

new animal drugs for use in minor species. 
(2) There is a severe shortage of approved 

new animal drugs for treating animal dis-
eases and conditions that occur infrequently 
or in limited geographic areas. 

(3) Because of the small market shares, 
low-profit margins involved, and capital in-
vestment required, it is generally not eco-
nomically feasible for new animal drug ap-
plicants to pursue approvals for these spe-
cies, diseases, and conditions. 

(4) Because the populations for which such 
new animal drugs are intended may be small 
and conditions of animal management may 
vary widely, it is often difficult to design 
and conduct studies to establish drug safety 
and effectiveness under traditional new ani-
mal drug approval processes. 

(5) It is in the public interest and in the in-
terest of animal welfare to provide for spe-
cial procedures to allow the lawful use and 
marketing of certain new animal drugs for 
minor species and minor uses that take into 
account these special circumstances and 
that ensure that such drugs do not endanger 
animal or public health. 

(6) Exclusive marketing rights for clinical 
testing expenses have helped encourage the 
development of ‘‘orphan’’ drugs for human 
use, and comparable incentives should en-
courage the development of new animal 
drugs for minor species and minor uses. 

(b) AMENDMENTS TO THE FEDERAL FOOD, 
DRUG, AND COSMETIC ACT.— 

(1) DEFINITIONS.—Section 201 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 321) 
is amended by adding at the end the fol-
lowing: 

‘‘(nn) The term ‘major species’ means cat-
tle, horses, swine, chickens, turkeys, dogs, 
and cats, except that the Secretary may add 
species to this definition by regulation. 

‘‘(oo) The term ‘minor species’ means ani-
mals other than humans that are not major 
species. 

‘‘(pp) The term ‘minor use’ means the in-
tended use of a drug in a major species for an 
indication that occurs infrequently and in 
only a small number of animals or in limited 
geographical areas and in only a small num-
ber of animals annually.’’. 

(2) THREE-YEAR EXCLUSIVITY FOR MINOR USE 
AND MINOR SPECIES APPROVALS.—Section 
512(c)(2)(F) (ii), (iii), and (v) of the Federal 
Food, Drug, and Cosmetic Act is amended by 
striking ‘‘(other than bioequivalence or res-
idue studies)’’ and inserting ‘‘(other than 
bioequivalence studies or residue depletion 
studies, except residue depletion studies for 
minor uses or minor species)’’ every place it 
appears. 

(3) SCOPE OF REVIEW FOR MINOR USE AND 
MINOR SPECIES APPLICATIONS.—Section 512(d) 
of the Federal Food, Drug, and Cosmetic Act 
is amended by adding at the end the fol-
lowing new paragraph: 

‘‘(5) In reviewing an application that pro-
poses a change to add an intended use for a 
minor use or a minor species to an approved 
new animal drug application, the Secretary 
shall reevaluate only the relevant informa-
tion in the approved application to deter-

mine whether the application for the minor 
use or minor species can be approved. A deci-
sion to approve the application for the minor 
use or minor species is not, implicitly or ex-
plicitly, a reaffirmation of the approval of 
the original application.’’. 

(4) MINOR USE AND MINOR SPECIES NEW ANI-
MAL DRUGS.—Chapter V of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 351 et seq.) 
is amended by adding at the end the fol-
lowing: 
‘‘Subchapter F—New Animal Drugs for Minor 

Use and Minor Species 
‘‘SEC. 571. CONDITIONAL APPROVAL OF NEW ANI-

MAL DRUGS FOR MINOR USE AND 
MINOR SPECIES. 

‘‘(a)(1) Except as provided in paragraph (3) 
of this section, any person may file with the 
Secretary an application for conditional ap-
proval of a new animal drug intended for a 
minor use or a minor species. Such an appli-
cation may not be a supplement to an appli-
cation approved under section 512. Such ap-
plication must comply in all respects with 
the provisions of section 512 of this Act ex-
cept sections 512(a)(4), 512(b)(2), 512(c)(1), 
512(c)(2), 512(c)(3), 512(d)(1), 512(e), 512(h), and 
512(n) unless otherwise stated in this section, 
and any additional provisions of this section. 
New animal drugs are subject to application 
of the same safety standards that would be 
applied to such drugs under section 512(d) 
(including, for antimicrobial new animal 
drugs, with respect to antimicrobial resist-
ance). 

‘‘(2) The applicant shall submit to the Sec-
retary as part of an application for the con-
ditional approval of a new animal drug— 

‘‘(A) all information necessary to meet the 
requirements of section 512(b)(1) except sec-
tion 512(b)(1)(A); 

‘‘(B) full reports of investigations which 
have been made to show whether or not such 
drug is safe under section 512(d) (including, 
for an antimicrobial new animal drug, with 
respect to antimicrobial resistance) and 
there is a reasonable expectation of effec-
tiveness for use; 

‘‘(C) data for establishing a conditional 
dose; 

‘‘(D) projections of expected need and the 
justification for that expectation based on 
the best information available; 

‘‘(E) information regarding the quantity of 
drug expected to be distributed on an annual 
basis to meet the expected need; and 

‘‘(F) a commitment that the applicant will 
conduct additional investigations to meet 
the requirements for the full demonstration 
of effectiveness under section 512(d)(1)(E) 
within 5 years. 

‘‘(3) A person may not file an application 
under paragraph (1) if— 

‘‘(A) the application seeks conditional ap-
proval of a new animal drug that is con-
tained in, or is a product of, a transgenic 
animal, 

‘‘(B) the person has previously filed an ap-
plication for conditional approval under 
paragraph (1) for the same drug in the same 
dosage form for the same intended use 
whether or not subsequently conditionally 
approved by the Secretary under subsection 
(b), or 

‘‘(C) the person obtained the application, 
or data or other information contained 
therein, directly or indirectly from the per-
son who filed for conditional approval under 
paragraph (1) for the same drug in the same 
dosage form for the same intended use 
whether or not subsequently conditionally 
approved by the Secretary under subsection 
(b). 

‘‘(b) Within 180 days after the filing of an 
application pursuant to subsection (a), or 
such additional period as may be agreed 
upon by the Secretary and the applicant, the 
Secretary shall either— 
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