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Today, | ask my colleagues to join me in
honoring Dr. Francisco Osvaldo Cortina for his
outstanding career as a physician, which has
spanned multiple decades, cities and coun-
tries. His contributions throughout the years
have affected the lives of many, and the wis-
dom he has passed on to his children will no
doubt continue to help the New Jersey med-
ical community in the years to come.

—

CONGRATULATING AIR NEW
ZEALAND

HON. JENNIFER DUNN

OF WASHINGTON
IN THE HOUSE OF REPRESENTATIVES

Monday, October 4, 2004

Ms. DUNN. Mr. Speaker, on behalf of the
U.S. Congress, Mr. INSLEE, Mr. BAIRD, Mr.
NETHERCUTT, Mr. SMITH of Washington, Mr.
Dicks, Mr. LARSEN of Washington, Mr.
HASTINGS of Washington, Mr. MCDERMOTT,
and myself, congratulate Air New Zealand for
its recent decision to upgrade its wide-body
fleet by placing an order with The Boeing
Company for eight 777-200ERs and two
7E7s, Boeing’s newest airplane. Air New Zea-
land’s order of the Boeing 7E7 makes it the
second official customer for this revolutionary
new aircraft.

This decision clearly demonstrates Air New
Zealand’s commitment to the world’s best
technology and long-term view of the airline’s
place in commercial aviation. It is with great
pride and gratitude that we applaud Air New
Zealand’s purchase of American-manufactured
aircraft.

———

RECOGNIZING THE SELECTION OF
DALE GLYNN AS MICHIGAN HIGH
SCHOOL  PRINCIPAL OF THE
YEAR

HON. MIKE ROGERS

OF MICHIGAN
IN THE HOUSE OF REPRESENTATIVES

Monday, October 4, 2004

Mr. ROGERS of Michigan. Mr. Speaker, |
rise today to recognize Dale Glynn of Everett
High School in Lansing, Michigan for being
named Michigan High School Principal of the
Year. Mr. Glynn was presented with this honor
by the Michigan Association of Secondary
School Principals on September 27, 2004.

During his tenure as Principal, Dale Glynn
has striven to provide his students with access
to the best education by developing rewarding
after school programs and creating an envi-
ronment of inclusiveness for all of the students
at Everett High School. Mr. Glynn has been
honored by his peers and is loved by his stu-
dents because of his steadfast commitment
and determination to provide his urban school
the same access to quality education as sub-
urban counterparts.

Mr. Speaker, providing quality public edu-
cation to all our nation’s students has been a
top priority of this Congress. Educators like
Dale Glynn who make tremendous strides to
providing high caliber education to all students
must be recognized and commended. | ask
my colleagues to join me in recognizing Dale
Glynn for being named Michigan High School
Principal of the Year.
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CONSTITUTION WEEK AND CIVIC
EDUCATORS

HON. KENNY C. HULSHOF

OF MISSOURI
IN THE HOUSE OF REPRESENTATIVES

Monday, October 4, 2004

Mr. HULSHOF. Mr. Speaker, the Constitu-
tion states: “This great nation of ours was
founded in order to form a more perfect Union,
establish Justice, insure domestic tranquility,
provide for the common defence, promote the
general Welfare, and secure the Blessings of
Liberty to ourselves and our Posterity.”

These words echo the principles that have
served our nation well for the past 228 years.
It is of paramount importance that today’s
youth have a firm grasp of the principles and
ideals outlined in this hallowed document.

Mr. Speaker, as you may know, President
Bush declared September 17th through Sep-
tember 23rd Constitution Week to commemo-
rate the September 17, 1787 signing of the
Constitution. | rise today to recognize Con-
stitution Week and to honor civic education
leaders and programs that have played an in-
tegral role in educating Missouri’s youth about
the Constitution.

One exemplary program worthy of particular
praise is We the People: the Citizen and Con-
stitution. This program educates students in
junior high and high school on the merits of a
Constitutional democracy and discusses the
material in a manner that provides relevance
to the students and creates a model for stu-
dent civic life.

| want to draw particular praise for Millie
Aulbur, who is the Director of Law-Related
Education for the Missouri Bar. She has been
a pillar in the civic education community, and
her diligent work and strong leadership have
vastly improved civic education programs in
my home state. Likewise, she has been ex-
tremely effective in raising awareness of this
issue with Missouri’'s Congressional delega-
tion. Millie has recently succeeded in estab-
lishing a coalition of civic education leaders,
known as the Advisory Committee for Civic
Education of the Missouri Bar. | have known
Millie since before coming to Congress, having
served with her in the Missouri Attorney Gen-
eral office. | can say unequivocally that she is
one of the finest and hard-working individuals
| know. Her commitment to civic education
and Missouri’s youth is highly commendable.

Without these civic education programs and
leaders, we run the risk that future generations
of Americans will lack knowledge of the docu-
ment upon which our democracy is based.
Millie Aulbur's efforts set a fine example, and
| urge my colleagues to learn more about civic
education programs in their Congressional dis-
tricts and to assist these valued civic edu-
cators in this noble endeavor.

———

PIRACY DETERRENCE AND
EDUCATION ACT OF 2004

SPEECH OF

HON. LAMAR S. SMITH

OF TEXAS
IN THE HOUSE OF REPRESENTATIVES
Tuesday, September 28, 2004
Mr. SMITH of Texas. Mr. Speaker, | wish to

offer some additional information and guid-
ance on several sections of H.R. 4077.
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Section 12 of H.R. 4077 is called the “Fam-
ily Movie Act of 2004.” The Committee has
made changes to the Committee reported lan-
guage to better enable the provision to
achieve its purpose: to empower people to
use technology to skip and mute material that
they find objectionable in movies, without im-
pacting established doctrines of copyright or
trademark law or those whose business model
depends upon advertising. This amendment to
the law should be narrowly construed to affect
its intended purpose only. The sponsors of the
legislation have been careful to tailor narrowly
the legislation to clearly allow specific, con-
sumer-directed activity and not to open or de-
cide collateral issues or to affect any other po-
tential or actual disputes in the law.

The substitute amendment we offer today
makes clear that, under certain conditions,
“making imperceptible” of limited portions of
audio or video content of a motion picture—
that is, skipping and muting limited portions of
movies without adding any content—as well
as the creation or provision of a computer pro-
gram or other technology that enables such
making imperceptible, does not violate existing
copyright or trademark laws. That is true
whether the movie is on prerecorded media,
like a DVD, or is transmitted to the home, as
through services like “video-on-demand.”

The core provision of the Family Movie Act
lies in Section 2, which creates a new exemp-
tion at section 110(11) of the Copyright Act.
This new exemption sets forth a number of
conditions to ensure that it achieves its in-
tended effect while remaining carefully cir-
cumscribed and avoiding any unintended con-
sequences. The conditions that allow an ex-
emption, which | will discuss in more detail in
a moment, consist of the following:

The making imperceptible must be “by or at
the direction of a member of a private house-
hold.” This legislation contemplates that any
altered performances of the motion picture
would be made either directly by the viewer or
at the direction of a viewer where the viewer
is exercising substantial choice over the types
of content they choose to skip or mute.

The making imperceptible must occur “dur-
ing a performance in or transmitted to the
household for private home viewing.” Thus,
this provision does not exempt an unauthor-
ized “public performance” of an altered
version.

The making imperceptible must be “from an
authorized copy of a motion picture.” Thus,
skipping and muting from an unauthorized, or
“pbootleg” copy of a motion picture would not
be exempt.

No “fixed copy” of the altered version of the
motion picture may be created by the com-
puter program or other technology that makes
imperceptible portions of the audio or video
content of the motion picture. This provision
makes clear that services or technologies that
make a fixed copy of the altered version are
not afforded the benefit of this exemption.

No changes, deletions or additions may be
made by the computer program or other tech-
nology to commercial advertisements, or to
network or station promotional announce-
ments, that would otherwise be performed or
displayed before, during, or after the perform-
ance of the motion picture. This requirement
makes plain that devices or services that pro-
vide for automated ‘“ad-skipping” do not fall
within the scope of this exemption.



October 4, 2004

The “making imperceptible” of content does
not include the addition of audio or video con-
tent over or in place of other content, such as
placing a modified image of a person, a prod-
uct, or an advertisement in place of another,
or adding content of any kind.

The portion of the substitute amendment
containing the Family Movie Act reflects a
number of clarifying changes from the version
of the bill reported by the Judiciary Committee.

The substitute amendment makes clear that
the “making imperceptible” of limited portions
of audio or video content of a motion picture
must be done by or at the direction of a mem-
ber of a private household. While this limita-
tion does not require that the individual mem-
ber of the private household exercise ultimate
decision-making over each and every scene or
element of dialog in the motion picture that is
to be made imperceptible, it does require that
the making imperceptible be made at the di-
rection of that individual in response to the in-
dividualized preferences expressed by that in-
dividual. The substitute amendment envisions
that the test of “at the direction of an indi-
vidual” is satisfied when an individual selects
preferences from among options that are of-
fered by the technology.

The Committee has used as an example the
model of ClearPlay, which appeared before
the Subcommittee during hearings on this leg-
islation. ClearPlay provides filter files that
allow a viewer to express his or her pref-
erences in a number of different categories,
including language, violence, drug content,
sexual content, and several others. The
version of the movie that the viewer sees de-
pends upon the preferences expressed by that
viewer. It is the Committee’s view that the cur-
rent version of ClearPlay falls under the liabil-
ity limitation of the Family Movie Act.

This limitation would not allow a program
distributor, such as a provider of video-on-de-
mand services, a cable or satellite channel, or
a broadcaster, to make imperceptible limited
portions of a movie in order to provide an al-
tered version of that movie to all of its cus-
tomers, which would likely violate a number of
the copyright owner’s exclusive rights, or to
make a determination of scenes to be skipped
or dialog to be muted and to offer to its view-
ers no more of a choice than to view an origi-
nal or an altered version of that film. Some
element of individualized preferences and con-
trol must be present such that the viewer exer-
cises substantial choice over the types of con-
tent they choose to skip or mute.

It is also important to emphasize that the
new section 110(11) exemption is targeted
narrowly and specifically at the act of “making
imperceptible” limited portions of audio or
video content of a motion picture during a per-
formance that occurs in, or that is transmitted
to, a private household for private home view-
ing. This section would not exempt from liabil-
ity an otherwise infringing performance, or a
transmission of a performance, during which
limited portions of audio or video content of
the motion picture are made imperceptible. In
other words, where a performance in a house-
hold or a transmission of a performance to a
household is done lawfully, the making imper-
ceptible limited portions of audio or video con-
tent of the motion picture during that perform-
ance, consistent with the requirements of this
new section, will not result in infringement Ii-
ability. Similarly, an infringing performance in a
household, or an infringing transmission of a
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performance to a household, are not rendered
non-infringing by section 110(11) by virtue of
the fact that limited portions of audio or video
content of the motion picture being performed
are made imperceptible during such perform-
ance or transmission in a manner consistent
with that section.

The substitute amendment also provides ad-
ditional guidance, if not an exact definition, of
what the term “making imperceptible” means.
The substitute provides that the term “making
imperceptible” does not include the addition of
audio or video content that is performed or
displayed over or in place of existing content
in a motion picture. This is intended to make
clear in the text of the statute what has been
expressed throughout the consideration of this
legislation, which is that the Family Movie Act
does not allow for the addition of content of
any kind, including the making imperceptible
of audio or video content by replacing it or by
superimposing other content over it. In other
words, for purposes of section 110(11), “mak-
ing imperceptible” refers solely to skipping
scenes and portions of scenes or muting
audio content from the original, commercially
available version of the motion picture. No
other modifications of the content are ad-
dressed or immunized by this legislation.

The Committee is aware that some copy
protection technologies rely on matter placed
into the audio or video signal. We would point
out that the phrase “limited portions of audio
or video content of a motion picture” means
what it would naturally seem to mean (i.e., the
actual content of the motion picture) and does
not refer to any component of a copy protec-
tion scheme or technology. It is not our inten-
tion that this provision allow the skipping of
technologies or other copy-protection-related
matter for the purpose of defeating copy pro-
tection. Rather, it is expected that skipping
and muting of content in the actual motion pic-
ture will be skipped or muted at the direction
of the viewer based on that viewer’s desire to
avoid seeing or hearing the action or sound in
the motion picture. Skipping or muting done
for the purpose of or having the effect of
avoiding copy protection technologies would
be an abuse of the safe harbor outlined in this
legislation and may violate section 1201.

Violating the Digital Millennium Copyright
Act, and particularly its anti-circumvention pro-
visions, is not necessary to enable technology
of the kind contemplated under the Family
Movie Act. Although the amendment to section
110 provides that it is not an infringement of
copyright to engage in the conduct that is the
subject of the Family Movie Act, the Act does
not provide any exemption from the anti-cir-
cumvention provisions of section 1201 of title
17, or from any other provision of chapter 12
of title 17. It would not be a defense to a claim
of violation of section 1201 that the circumven-
tion is for the purpose of engaging in the con-
duct covered by this new exemption in section
110(11), just as it is not a defense under sec-
tion 1201 that the circumvention is for the pur-
pose of engaging in any other non-infringing
conduct.

The Committee is aware of companies cur-
rently providing the type of products and serv-
ices contemplated by this Act and found that
the Family Movie Act created no impediment
to the technology employed by those compa-
nies. Indeed, it is important to underscore the
fact that our support for this technology and
consumer offering is driven in some measure

E1789

by our desire for copyright law to be respected
and to ensure that this technology be de-
ployed in a way that supports the continued
creation and protection of entertainment and
information products that rely on copyright pro-
tection. It is our firm expectation that those
rights and the interests of viewers in their
homes can work together in the context we
have defined in this bill. Any suggestion that
support for the exercise of viewer choice in
modifying their viewing experience of copy-
righted works requires violation of either the
copyright in the work or of the copy protection
schemes that provide protection for such work
should be rejected as counter to legislative in-
tent or technological necessity.

The substitute amendment offered today
also provides for an exclusion to the exemp-
tion in cases involving the making impercep-
tible of commercial advertisements or network
or station promotional announcements. The
Committee heard concerns during the Com-
mittee markup that the bill might be read to
somehow exempt from copyright infringement
liability devices that allow for skipping of ad-
vertisements in the playback of recorded tele-
vision. This is neither the intent nor the effect
of the bill. The phrase “limited portions of
audio or video content of a motion picture” is
intended to apply only to the skipping and
muting of scenes or dialog of a motion picture
and not to the skipping of advertisements.
That intent is made clear in the language of
the statute by our amendment today, which
provides that the new section 110(11) exemp-
tion does not apply to the making impercep-
tible of commercial advertisements, or to net-
work or station promotional announcements,
that would otherwise be performed or dis-
played before, during or after the performance
of the motion picture.

The changes made by the substitute
amendment are not to be taken to suggest
that the Committee intends to express a view
on the merits of, or the unresolved legal ques-
tions underlying, recent litigation related to so-
called “ad-skipping” technologies. The Com-
mittee intends simply to make clear that this
legislation is narrowly targeted to the use of
technologies and services that filter out con-
tent in movies that a viewer finds objection-
able and that it in no way relates to or affects
the legality of so-called ‘“ad-skipping” tech-
nologies.

Because the committee’s and the sponsors’
intention has been to fix a narrow and specific
copyright issue, we seek to avoid unneces-
sarily interfering with current business models,
especially with respect to advertising, pro-
motional announcements, and the like.

The phrase “commercial advertisements or

. . network or station promotional announce-
ments” is intended to cover what would natu-
rally be perceived as commercials by most
viewers, including traditional commercials that
stand independent of the narrative flow of the
content of the actual motion picture itself, or
promotional announcements made in similar
fashion, such as those commonly used to an-
nounce upcoming programming offered by the
network or other entertainment provider.

Let me offer a few final points with respect
to Section 2. During the consideration of this
legislation the Committee became aware of a
variety of services that distributed actual cop-
ies of altered movies. This type of activity is
clearly not covered by the Family Movie Act.
There is a basic distinction between a viewer
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choosing to alter what is visible or audible
when viewing a film, the focus of this legisla-
tion, and a separate entity choosing to create
and distribute a single, altered version to
members of the public. It is the sponsor’s in-
tent that only viewer directed changes to the
viewing experience be immunized, and not the
making or distribution of actual altered copies
of the motion picture.

On a related point, the committee took no-
tice of conflicting expert opinions on whether
fixation is required to infringe the derivative
work right under the Copyright Act, as well as
whether evidence of Congressional intent in
enacting the 1976 Copyright Act supports the
notion that fixation should not be a pre-
requisite for the preparation of an infringing
derivative work. The committee and the spon-
sors take no view of that disputed point of the
law and leave that point to future develop-
ments in the courts or Congress. This legisla-
tion should not be construed to be predicated
on or to take a position on whether fixation is
necessary to violate the derivative work right,
or whether the conduct that is immunized by
this legislation would be infringing in the ab-
sence of this legislation.

Section 3 of the Family Movie Act provides
for a limited exemption from trademark in-
fringement for those engaged in the conduct
described in the new section 110(11) of the
Copyright Act. The substitute amendment
makes several clarifying changes from the
version as reported by the Committee.

In short, this section makes clear that a per-
son engaging in the conduct described in sec-
tion 110(11)—the “making imperceptible of
portions of audio or video content of a motion
picture or the creation or provision of tech-
nology to enable such making available—is
not subject to trademark infringement liability
based on that conduct, provided that person’s
conduct complies with the requirements of
section 110(11). This section provides a simi-
lar exemption for a manufacturer, licensee or
licensor of technology that enables such mak-
ing imperceptible, but such manufacturer, li-
censee or licensor is subject to the additional
requirement that it ensure that the technology
provides a clear and conspicuous notice at the
beginning of each performance that the per-
formance of the motion picture is altered from
the performance intended by the director or
the copyright holder.

Of course, nothing in this section would im-
munize someone whose conduct, apart from
the narrow conduct described by 110(11),
rises to the level of a Lanham Act violation.

For example, someone who provides tech-
nology to enable the making imperceptible lim-
ited portions of a motion picture consistent
with section 110(11) could not be held liable
on account of such conduct under the Trade-
mark Act, but if in providing such technology
the person also makes an infringing use of a
protected mark or engages in other ancillary
conduct that is infringing, such conduct would
not be subject to the exemption provided here.

Finally, regarding Section 10(G), the Com-
mittee intends that the government has the
burden to prove beyond a reasonable doubt
that the service provider is ineligible for a Sec-
tion 512 safe harbor from monetary relief for
performing the function in question. The Com-
mittee also intends that courts refer to the leg-
islative history regarding and case law inter-
preting Section 512 as a guide to interpreting
the substantive standards governing whether
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the service provider is ineligible for Section
512 protection.

MARRIAGE PROTECTION
AMENDMENT

SPEECH OF

HON. RAUL M. GRIJALVA

OF ARIZONA
IN THE HOUSE OF REPRESENTATIVES

Thursday, September 30, 2004

Mr. GRIJALVA. Mr. Speaker, | rise today to
express my strong objection to this so-called
“marriage protection” amendment. Further-
more, | am appalled that we are spending
three and a half hours debating this issue
when Americans are struggling to cope with
much more serious issues, with little or no
help from this body.

The sponsors of this bill claim that there is
a dire need to amend the Constitution in order
to protect and promote the notion of healthy,
stable families. | support the notion of “healthy
families” but | could suggest a number of
methods we could use to reach this goal that
do not include discriminating against an entire
class of American citizens.

We could provide healthcare to the over 40
million uninsured Americans.

We could work to offer a real prescription
drug benefit for seniors so they do not need
to choose between food and medicine.

We could offer real solutions to create eco-
nomic opportunity for all.

We could provide the funding necessary to
allow all children to go to school in a safe and
healthy environment.

We could strengthen programs that combat
domestic violence.

We could renew the assault weapons ban.

We do not need to prevent two people who
love each other from being legally recognized
as such.

These are serious issues that too many
Americans struggle with every day. These are
serious problems that Congress could address
if we had the time and dedication to the real
issues. Instead, we stand on the floor today
playing party politics on a stage that has being
held hostage by the Republican House leader-
ship’s election year politics to consider an ini-
tiative that the Senate has already overwhelm-
ingly rejected.

Mr. Speaker, | urge my colleagues to vote
against this unnecessarily divisive election
year proposal.

———

PAYING TRIBUTE TO FLORIE
MASSAROTTI

HON. SCOTT McINNIS

OF COLORADO
IN THE HOUSE OF REPRESENTATIVES

Monday, October 4, 2004

Mr. MCINNIS. Mr. Speaker, it is with great
pride that | rise today to pay tribute to Florie
Massarotti, a truly dedicated community leader
from Cokedale, Colorado. Florie has been par-
ticipating in the Boy Scouts for over fifty years,
both as a young member and as an adult
leader in various positions. The mentorship he
has provided to many children in Las Animas
County is exemplary, and | would like to join
my colleagues here today in recognizing his
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tremendous achievements before this body of
Congress and this Nation.

Florie began his long association and serv-
ice with the Boy Scouts at the age of twelve
in Cokedale. After graduating high school, he
stopped participating for several years, during
which time the local troop was disbanded.
When, in 1958, the Holy Name Society reor-
ganized the troop, Florie volunteered as a
third assistant scoutmaster. Two weeks later
he became the Scoutmaster. For twenty
years, Florie headed his troop, passing on the
leadership role to his successor, while assum-
ing a position as a council member. In the
1990’s, when the Scoutmaster position was
vacated, he took the lead until a replacement
was found. Today, in addition to serving as a
council member, Florie is a member of the
Rocky Mountain Council Executive Board. In
recognition for his commendable contributions,
Florie was awarded the St. George Award, a
Roman Catholic award for adults in Scouting,
the 50-year Pin, and the Silver Beaver that is
awarded to Scouters with distinguished serv-
ice.

Mr. Speaker, it is a privilege to honor Florie
Massarotti for his half-century of contributions
to the Boy Scouts. His actions serve as an ex-
ample, and it is with great pleasure to recog-
nize him today before this body of Congress
and this Nation. Thank you, Florie, and | wish
you well with all of your future endeavors.

———

50 YEARS OF RADIO FREE EU-
ROPE/RADIO LIBERTY BROAD-
CASTING IN UKRAINE

HON. TOM LANTOS

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES

Monday, October 4, 2004

Mr. LANTOS. Mr. Speaker, 50 years ago,
Congress authorized a program of U.S. radio
broadcasts to Ukraine that had enormous his-
torical importance, and still do today. We know
that the transition to democracy and genuine
freedom of speech in the former communist
countries has never been easy to implement,
but such broadcasts are an essential compo-
nent. Thomas A. Dine, the President of the
RFE/RL, is one of my dear and closest
friends. He has been a tireless fighter for de-
mocracy, human rights, press freedoms, and
rule of law in Ukraine and other countries of
Eastern Europe and the former Soviet Union.
| want to honor his contribution to the cause
of freedom and democracy in Ukraine by in-
cluding this speech he delivered last month in

Kharkiv, Ukraine, in the CONGRESSIONAL

RECORD.

TODAY’S UKRAINE: THE LLACK OF DEMOCRATIC
FREEDOMS

(By Thomas A. Dine)

I am in Ukraine at this time for several
reasons:

First, to celebrate the 50th anniversary of
Radio Liberty’s Ukrainian broadcasting
service. Radio Liberty has been a source of
objective news and information for the peo-
ple of Ukraine for fifty years—for this fact,
I am honored to head Radio Free Europe/
Radio Liberty and to be associated with the
men and women who have brought first-class
journalism to Ukraine’s airwaves for half a
century. Second, to remind as many Ukrain-
ians as possible that in February 2004, the
Kuchma Government kicked Radio Liberty
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