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Senate
The Senate met at 9:30 a.m. and was 

called to order by the President pro 
tempore (Mr. STEVENS). 

PRAYER 

The Chaplain, ADM Barry C. Black, 
offered the following prayer: 

Lord God almighty, You have made 
all the people of this Earth for Your 
glory. Yet, too often we choose our own 
destructive paths. Deliver our own 
world from hatred, cruelty, and re-
venge. Save us from violence, discord, 
confusion, and sin. Guide and bless our 
Senators that their labors will please 
You and be a blessing to the nations of 
the Earth. May we be a people at peace 
among ourselves and determined to be 
Your instruments of reconciliation. 
Amen.

f 

PLEDGE OF ALLEGIANCE 

The Honorable TED STEVENS led the 
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

RECOGNITION OF THE ACTING 
MAJORITY LEADER 

The PRESIDING OFFICER (Mr. 
BROWNBACK). The Senator from Ken-
tucky is recognized. 

f 

SCHEDULE 

Mr. MCCONNELL. Mr. President, this 
morning the Senate will resume con-
sideration of the motion to proceed to 
S. 11, the Patients First Act. Between 
now and 11:30, the time will be equally 
divided between the majority leader or 
his designee, and the Democratic lead-
er or his designee. 

At 11:30, there will be two consecu-
tive rollcall votes. The first vote will 
be on the motion to invoke cloture on 
the motion to proceed to the Patients 
First Act of 2003. Immediately fol-

lowing that vote, the Senate will pro-
ceed to executive session and vote on 
the nomination of Victor Wolski to be 
a judge on the U.S. Federal Claims 
Court. 

Following those two votes, at 11:30, 
the Senate will begin consideration of 
S. 925, the State Department reauthor-
ization bill. Amendments are expected 
to be offered to the bill. However, it is 
our hope, and the hope of Chairman 
LUGAR, to complete this bill expedi-
tiously. To accomplish this, Members 
who intend to offer and debate amend-
ments should notify their respective 
chairman or ranking member so that 
the amendments can be scheduled for 
consideration. 

Rollcall votes will occur throughout 
the day as the Senate considers the 
State Department authorization bill. 

Again, it is our hope that we will be 
able to complete this bill early this 
week so we can begin the appropria-
tions process prior to the end of this 
week. I encourage everyone to help 
make that possible.

f 

RECOGNITION OF THE ACTING 
MINORITY LEADER 

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized. 

Mr. REID. Mr. President, if I may di-
rect a question through the Chair to 
the distinguished majority whip, what 
is the pleasure of the majority leader 
as to what we are going to do on Fri-
day? Is there a determination yet as to 
whether we are going to have votes on 
Friday? 

Mr. MCCONNELL. It is my under-
standing that the leader does expect 
there will be votes on Friday. We an-
ticipate being on one of the appropria-
tions bills. 

Mr. REID. I certainly have no prior 
knowledge about amendments being of-
fered on the very important State De-
partment authorization bill. But I 
think it will be difficult to finish the 
bill by tomorrow evening. If that is 

what the leader wants to do, we will 
certainly try. 

As I indicated, I don’t know what 
amendments will be offered. We will 
have a better idea before we get on the 
bill, and we will inform Senator BIDEN 
and let him know what amendments 
there are, so the leader can have an 
idea as to what the week holds for us in 
that regard. 

Mr. MCCONNELL. Mr. President, I 
think the plan of Senator FRIST is to 
get started and see how it goes and to 
hope that we can move that bill rap-
idly. 

Mr. REID. Mr. President, if it would 
be OK, the time, as the Senator from 
Kentucky has indicated, is evenly di-
vided—the Chair will announce it 
shortly—until about 11:10; is that true? 

The PRESIDING OFFICER. That is 
correct. 

Mr. REID. One-half hour of the time 
we are allotted I will yield to the Sen-
ator from New York, Mr. SCHUMER, to 
speak on Judge Wolski. 

I have been advised by staff that 25 
minutes would be adequate because he 
has 5 minutes prior to the vote. So I 
will yield 25 minutes to the Senator 
from New York. 

f 

RESERVATION OF LEADER TIME 

The PRESIDING OFFICER. Under 
the previous order, leadership time is 
reserved.

f 

PATIENTS FIRST ACT OF 2003—
MOTION TO PROCEED 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration on the motion to 
proceed to the consideration of S. 11. 
Under the previous order, the time 
until 11:30 a.m. will be equally divided 
between the majority leader and the 
minority leader or their designees. 

Mr. MCCONNELL. Mr. President, the 
measure we are hoping to proceed to, 
the Patients First Act of 2003, seeks to 
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address a major national crisis that 
confronts us in health care. Two weeks 
ago, or right before the recess, the Sen-
ate and the House acted on a major 
new health care proposal to modernize 
and preserve Medicare and to add a pre-
scription drug benefit for our seniors. 
Now the Senate seeks to address an-
other part of America’s health care cri-
sis—one the House of Representatives 
has already dealt with—which is the 
question of the rising cost of medical 
liability premiums, forcing physicians 
out of certain specialties or, in the case 
of young physicians, choosing not to go 
into such high-risk specialties as ob-
stetrics because they know they won’t 
be able to afford the medical mal-
practice premiums and still perform 
the service for which they have been 
trained. 

Last year, when we dealt with this 
issue, there were about 11 or 12 States 
that were in crisis. Now there are 19. 
There are only 6 of our 50 States that 
have no problem at all. All the rest are 
on the way to having a major national 
crisis. 

The underlying bill that we are seek-
ing to get permission to go to—the 
principal sponsor is Senator ENSIGN of 
Nevada, who is here to my right and 
has been an active and major player in 
the legislation—is very similar to the 
measure that passed the House. It is 
also supported by the President of the 
United States. So we know that if we 
were to go forward with a bill similar 
to this, it could get a Presidential sig-
nature and we would be well on our 
way to dealing with this enormous 
problem that is beginning to deny pa-
tients care all across our country. 

So when the Senate has an oppor-
tunity to vote, I hope Members will 
vote to invoke cloture on the motion 
to proceed so we can go to the bill and 
begin to address this incredibly serious 
national problem. 

I commend Senator ENSIGN for his 
leadership on this issue. His State has 
certainly been one of those that has 
had an enormous crisis and they are 
trying to deal with it at the State 
level. He can address that. But the 
point is that this is a national problem 
that needs to be dealt with by the Na-
tional Government.

That is what we are seeking to do 
today: to get an opportunity to get on 
to the bill and deal with this extraor-
dinary health care crisis that we have 
in the country. 

I will have more to say later in the 
morning and particularly just prior to 
the vote. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. ENSIGN. Mr. President, I appre-

ciate the words of the majority whip. I 
rise today to speak on behalf of the bill 
that I have introduced, the Patients 
First Act. The reason we call it the Pa-
tients First Act is because it really 
does put patients first. 

In our health care system today, we 
have too many patients who are either 

close to being denied care or have been 
denied care simply because physicians 
cannot afford the medical liability pre-
miums they are facing today. 

My State, as the Senator from Ken-
tucky mentioned, is one of those 
States that is in crisis. Our State has a 
level I trauma center which serves a 
four-State region, and last year that 
trauma center closed for 10 days. The 
closure of that trauma center was the 
only event in my state of Nevada that 
brought the people who were against 
reforming our medical liability system 
and our overall tort system and the 
proponents of that reform together. 
This crisis allowed a special session of 
the legislature to be called so they 
could try to deal with this situation. I 
commend our Governor and State leg-
islators for their efforts to deal with 
the situation. 

The problem in Nevada, as with other 
States that have enacted reform, is it 
will take 6 to 10 years, depending on 
the length of the appeals and the chal-
lenges to the law, before we know 
whether the bill will actually take ef-
fect and have the result of lowering the 
costs for medical liability insurance. 

In the meantime, Nevada and many 
other States are losing doctors in 
droves. Nevada is the fastest growing 
State in the country, and we cannot af-
ford the migration of doctors from our 
state to continue. 

Speciality fields are the most se-
verely affected by this crisis, and of 
those, obstetrics and gynocology are of 
the most severely affected. In southern 
Nevada, we have 5,000 to 6,000 new peo-
ple a month moving in. This increase 
in our population during this time of 
crisis has resulted in three things hap-
pening. 

One is we are losing doctors; two is 
new doctors are not coming to replace 
them; and three is, the few ob/gyns who 
actually are staying, when they were 
delivering 250 to 300 babies a year pre-
viously, they have cut that number 
down to 125; 125 babies from 250 to 300. 
One can do the math. It does not add 
up. 

Additionally, many doctors who pre-
viously delivered babies in high-risk 
pregnancies no longer can deliver them 
because their insurance company will 
not cover them for that procedure. We 
are in a situation where some of our 
best doctors are not able to give the 
care they are are capable of giving. 

I see my friend from Wyoming just 
arrived in the Chamber. Mr. President, 
I say to him, I am going to take a cou-
ple more minutes and then I will yield 
the floor. 

This is not just a Nevada issue. As 
the Senator from Kentucky mentioned, 
19 other States are in crisis, and all but 
6 States are showing signs of heading 
into a crisis. In every State that is in 
crisis or heading into a crisis, we hear 
the same kind of stories from patients. 
It is a real problem, a problem the Sen-
ate must address. The House has al-
ready dealt with it. Now the Senate 
must deal with it. 

This crisis is a national problem. For 
Medicare, Medicaid, veterans, 60 per-
cent of all the medical bills are paid 
through the Congress. Because of that, 
it is a national issue and it requires the 
House of Representatives and the 
United States Senate to act in concert 
to send a bill to the President. The 
House has done its job. Now it is up to 
the Senate. 

I will share one or two quick anec-
dotes to illustrate real people who have 
been touched by this issue. 

During the closure of the level I trau-
ma center in my home State of Nevada, 
a woman and her father, Mr. Lawson, 
were in Las Vegas visiting when this 
level I trauma center closed. The fa-
ther had to be transferred to a different 
emergency room, and on his way there, 
unfortunately, this gentleman passed 
away. 

Level I trauma centers are staffed 
with the most talented, specialized 
people in the medical profession. We 
have trauma centers specifically 
staffed by the best because they must 
save lives that are in jeopardy every 
day. That trauma center closed be-
cause the specialists could not afford 
the insurance, and they could not af-
ford the liability from the exposure of 
potential high-risk surgeries to save 
lives. 

The only way the legislature was 
able to open that trauma center again 
is they covered the people who worked 
there under the umbrella of the State. 

By the way, when we talk about caps, 
my home state of Nevada has a cap of 
$50,000 total for economic, non-eco-
nomic and medical. It is a total $50,000 
cap, obviously much more severe than 
we would even think to consider in this 
body. In the bill before the Senate 
today we have a $250,000 cap on pain 
and suffering, but an unlimited amount 
on economic damages and medical ex-
penses, and if there is gross negligence, 
there are punitive damages in this bill 
as well. 

We think we have taken a balanced 
approach so that patients throughout 
this country are not denied care, such 
as when the trauma center in Nevada 
was forced to close, do not have to go 
through that experience again. We 
have to ask the fundamental questions: 
How many more people have to be de-
nied care who really need it? How 
many more people have to die in this 
country before this body will take ac-
tion? That is really the bottom line 
today. People are being denied care, 
and more and more people will be de-
nied the care they really need. That is 
why this institution needs to act. 

Mr. President, I yield the floor so the 
Senator from Wyoming may speak.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized. 

Mr. ENZI. Mr. President, I thank the 
Senator from Nevada. I always appre-
ciate his comments. He has one of the 
fastest growing States in the Nation. I 
come from the most sparsely populated 
State in the Nation. We have some 
very common problems. 

VerDate Jan 31 2003 23:49 Jul 09, 2003 Jkt 019060 PO 00000 Frm 00002 Fmt 0624 Sfmt 0634 E:\CR\FM\G09JY6.004 S09PT1



CONGRESSIONAL RECORD — SENATE S9063July 9, 2003
In the last couple of days, we have 

heard a lot of discussion about insur-
ance companies. We have heard that 
medical liability insurers are the 
source of the problem; that they are 
gouging doctors to make up for invest-
ment losses. 

Well, the Nasdaq index yesterday 
closed at its highest level since April 
2002. The Nasdaq is up more than 30 
percent since the beginning of the year. 
For that matter, the Dow Jones Indus-
trial Average is up more than 10 per-
cent in 2003. Under the logic we have 
heard this week, the stock market re-
bound ought to be leading to a sharp 
reduction in medical liability pre-
miums. So why aren’t we seeing any 
relief? 

We are not seeing any relief because 
insurance companies are paying out 
more in losses than they are receiving 
in premiums. It is that simple. It does 
not take an accountant to figure that 
out. For every premium dollar col-
lected in 2001, medical liability insur-
ers experienced $1.53 in losses. Ten 
years earlier, for every premium dollar 
collected, insurers lost $1.03. 

Regardless of investment gains or 
losses, the fact is that payments for 
medical litigation judgments and set-
tlements are rising much faster than 
the incoming premium payments, even 
though premiums are escalating dra-
matically. Insurance companies cannot 
make up the gap between the $1 they 
take in and the $1.53 they pay out with-
out raising premiums. That is why we 
are not seeing reductions in medical li-
ability premiums, despite the stock 
market’s advance in 2003. 

It all comes back to our legal system. 
It is simply out of control. People who 
are truly injured by health care errors 
ought to receive fair compensation. 
The problem is that our medical justice 
system is completely out of whack. 
Doctors and hospitals live in constant 
fear of litigation. They order unneces-
sary tests out of legal fear.

Doctors look at their patients as po-
tential lawsuits, not people in need of 
their help, because of this legal fear. 
They are forced to move their practices 
to States that have reformed their 
legal systems. All of this because of 
legal fear. 

Some of my colleagues may have 
read a book that came out several 
years ago, in 1995. The book was called 
‘‘The Death of Common Sense.’’ The 
book was written by Philip Howard, a 
lawyer by training. His premise was 
that American law and regulation are 
stifling human judgment and good 
sense. 

Well, Mr. Howard just published a 
new book, and I encourage my col-
leagues to read it. It is called ‘‘The Col-
lapse of the Common Good.’’ In the 
book, he describes how law and regula-
tion in America create a warped sense 
of individual rights. In America today, 
people use the concept of individual 
rights to bully other members of soci-
ety, using the threat of legal action as 
a weapon. 

Some of what Mr. Howard has writ-
ten is pertinent to this debate. For in-

stance, some of my colleagues believe 
that this legislation would limit a pa-
tient’s right to sue a doctor. We all be-
lieve that patients who are truly in-
jured deserve fair compensation. The 
problem is that some personal injury 
lawyers are taking advantage of this 
belief to bring all sorts of claims 
against doctors, whether the doctors 
are at fault or not. 

Let me share a passage from Mr. 
Howard’s book. He writes on pages 22 
and 23:

Like ancient Mayans accepting human sac-
rifice or Catholics in the Middle Ages buying 
indulgences, Americans today accept that 
being sued is the price of freedom, and that 
diving for cover is the natural response to 
reasonable daily choices. Our faith in indi-
vidual rights keeps us from pausing even to 
question this conception of justice. But 
should individual rights include the right to 
go to court over a sandbox disagreement in-
volving 3-year-olds, or to milk the system 
whenever there is a freak accident, or to 
scare towns and school systems out of see-
saws and peanut butter? The idea of indi-
vidual rights derives its moral force from the 
rhetoric of liberty. But is this what our 
founders had in mind when they organized a 
society around the freedom of each indi-
vidual? 

Actually, no. Our founding fathers would 
be shocked. There is no ‘‘right’’ to bring 
claims for whatever you want against some-
one else. 

Suing is a use of state power. A lawsuit 
seeks to use government’s compulsory pow-
ers to coerce someone else to do something. 
Asserting individual rights sounds benign, 
like praying in the church or synagogue of 
your choice. Sticking a legal gun in some-
one’s ribs, however, is not a feature of what 
our founders intended as an individual right. 
The point of freedom is almost exactly the 
opposite: We can live our lives without being 
cowed by use of legal power. The individual 
rights our founders gave us were defensive, 
to protect our liberty. Liberty, we somehow 
forgot, does not include taking away some-
one else’s liberty. . . . 

Courts are not supposed to be commercial 
establishments where, for the price of a law-
yer, anyone can buy a chance on a raffle. 
Courts supposedly represent the wisdom of 
law, overseeing when those powers can be 
used against others in a free society. There’s 
no right to sue except as the state permits. 

I can practically feel your confusion. How 
else can we organize justice? People obvi-
ously have the ability to go to court. But by 
what rules and standards? Our modern con-
sciousness is so focused on individual rights 
we can’t conceive of another way to ensure 
fairness. But if lawsuits are recognized as an 
exercise of state power, perhaps the state 
should make conscious judgments of who can 
sue for what. That’s what legal rules and in-
terpretations are for.

That is what this debate is about. 
That is what this legislation intends to 
do—make conscious judgments about 
who can sue and for what, and the rules 
and limits under which medical law-
suits can go forward. 

Is this bill a perfect bill? No. I have 
yet to see a perfect bill, and I am in my 
seventh year in the Senate, following 
10 years in the Wyoming Legislature. 
But we ought to vote to begin this de-
bate and move on to the consideration 
of this bill, and the amendments to the 
bill, so that we can address this med-
ical liability crisis before it further 
compromises the liberties of the people 
in Wyoming and the other States, and 
especially their access to medical care. 

We are debating whether to proceed 
to debate, whether to proceed to begin 
the amendments which can even be 
whole substitutes to this bill. So if my 
colleagues have a better idea, a way to 
solve this, they should vote to proceed, 
then bring their amendments.

Our Declaration of Independence 
speaks to our unalienable rights, as 
granted to us by our Creator, and that 
among these rights are life, liberty, 
and the pursuit of happiness. 

Well, it is pretty hard for an expect-
ant mother in Wyoming to pursue her 
happiness when she has to pursue her 
doctor for one more well-baby check-up 
before he closes his practice and leaves 
for a State where insurance premiums 
are lower. 

There is another passage in Mr. How-
ard’s book that is pertinent to our dis-
cussion about limits on pain-and-suf-
fering awards. The statistics show that 
insurance premiums are lower in 
States with such limits, but I have 
heard Members on the other side of the 
aisle argue that the limit in this bill is 
too low, that it is unfair to someone 
who is severely injured, despite the 
fact that the bill does not limit in any 
way that person’s right to recover 
every cent of the economic damages 
that result from that injury. 

Well, if the limit on pain-and-suf-
fering awards in this bill is too low, 
then what is the right amount? 

I quote another passage from Mr. 
Howard’s book, and I hope everybody 
will read at least the first chapter of 
this book.

A great thing about bringing lawsuits in 
modern America is that it is so easy to 
threaten the adversary’s entire livelihood. 
One stroke of the finger on the lawyer’s word 
processor, and damages go from $100,000 to 
$1,000,000. Three more key strokes, and we’re 
suing for a billion dollars. This is fun. 

What kind of justice system is it that al-
lows someone to make up an amount of 
money to demand? Is that a fact to be 
‘‘found’’ by a jury? It doesn’t even qualify as 
a value judgment, which at least is a conclu-
sion based on facts. Damages claimed today 
are completely arbitrary. Just stick your 
finger in the air and threaten someone with 
any number that comes to mind. 

Judges treat damage claims almost as if 
they are property, and only with greatest re-
luctance intercede. In 1987, five-year-old 
Gregory Strothkamp climbed up several 
shelves to the top of the linen closet, got an 
unopened box of Q-Tips, and, while trying to 
use them, punctured his eardrum. His par-
ents sued the maker of Q-Tips for, among 
other things, $20 million in punitive dam-
ages. Whatever the merits of the argument 
that Q-Tips should come in childproof pack-
aging (which would raise everyone’s cost), 
most people probably agree that making Q-
Tips is not an evil act. 

When the jury awarded young Gregory $20 
million in punitive damages, the judge did 
what was obvious from the beginning and 
overturned the award. The claim ended sen-
sibly, but is this how justice should work? 
Sweating through trial and verdict to get to 
obvious justice, while the judge is sitting 
there the whole time, doesn’t exactly instill 
confidence in the system. 

Do judges enjoy watching the Q-Tip com-
panies, or a Little League coach, or a doctor 
squirm at the end of a multimillion-dollar 
hook? 
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Lying dormant along the side of society is 

another important legal principle: that a 
person injured should be ‘‘made whole’’ by 
damages. Traditionally, this meant out-of-
pocket losses, like lost wages or medical 
bills. In an unusual case, like a homemaker 
with no wages, claims were permitted in cat-
egories not actually calculable, like ‘‘pain 
and suffering.’’ In cases of genuine evil, puni-
tive damages were possible. 

Today, the exceptions have engulfed the 
rule, with all kinds of side effects. Juries are 
regularly asked ‘‘to assume the baffling task 
of trying to place a monetary value on pain 
and suffering,’’ Dean Bok observed, ‘‘al-
though the predictable result [is] to encour-
age a rise in litigation and the growth of the 
most unsavory and deceptive practices.’’ 

Judges might concede the principle but 
can’t imagine how to apply it. They need 
some objective legal post to hang on to. If 
$1.35 billion is too much, what is the right 
amount? The ‘‘exercise of judicial power is 
not legitimate,’’ as one scholar put it, ‘‘if it 
is based on a judge’s personal preference 
rather than law.’’ So what do the judges do? 
They abdicate. Judges look up at the allegor-
ical figure of Justice and interpret her blind-
fold as impotence. 

But Justice is also holding balanced scales. 
How does Justice achieve balance but 
through the values and wisdom of judges? 
Proportion is critical to justice. Equals 
should be treated alike, Aristotle believed, 
and unequals proportionally to their relative 
differences: ‘‘the unjust is what violates the 
proportion.’’ These distinctions, Aristotle 
observed, can only be made with human wis-
dom.

Dead people can be so smart. ‘‘[T]o speak 
somewhat paradoxically,’’ Cardozo observed, 
there are times ‘‘when nothing less than a 
subjective measure will satisfy an objective 
standard.’’ Justice Potter Stewart had it 
right after all. Judges have to know it when 
they see it. One billion dollars for a wrongful 
dismissal case is absurd. Everyone knows it. 
The case should be dismissed unless the 
plaintiff comes back with some amount he 
can plausibly justify. 

I wonder if judges ever ask themselves why 
it is that damage claims have escalated to a 
level where they are like a parody of a dys-
functional system of justice. The answer 
couldn’t be more obvious. Judges sit on their 
hands and tolerate claims that make lot-
teries seem like small change. The reason 
people bring huge claims is not hard to di-
vine: It’s a form of extortion. Why else sue 
for such ridiculous amounts? Being sued for, 
say, $5 million for a regular accident may 
not cause you to fold your hand, but the pos-
sibility of ruin never strays far from your 
consciousness. Most million-dollar claims 
end up settling for thousands or less. But not 
all. All that it takes is for a jury to get
mad. . . .

The point I am making is that there 
is an imbalance. I think that every-
body recognizes there is an imbalance. 
We want to have a just system. What 
we need to do is approve this cloture 
petition, end the debate of whether to 
proceed to the debate, and bring in sub-
stitute bills. And I have heard of some 
pretty good ones floating around. We 
can debate the issue and come up with 
something that will make doctors still 
accessible in States such as Nevada and 
Wyoming and the other ones that we 
have had on the chart of states in cri-
sis. There are only about five that are 
not in crisis. Then there are varying 
degrees of crisis among the rest of 
them.

The problem we are facing today is 
that multimillion-dollar awards for 
pain and suffering are contributing to 
dramatic increases for insurance pre-
miums for doctors. When this forces 
doctors to leave their practices, it 
hurts innocent patients who lose their 
access to medical care. Do we not have 
an obligation to say enough is enough, 
and set some limits on lawsuits? 

As Mr. Howard points out in his 
book, if lawsuits are an exercise of 
State power, perhaps the State should 
make conscious judgments of who can 
sue for what. 

When I spoke on this bill yesterday, 
I said the current medical liability cri-
sis and the shortcomings of our med-
ical litigation system make it clear it 
is time for a major change. I also said 
that regardless of how we vote on this 
legislation, we ought to start working 
toward replacing the current medical 
tort litigation scheme with a more re-
liable and predictable and faster sys-
tem of medical justice. 

I have heard Members on the other 
side of the aisle say they want to work 
with Republicans to find a better way 
to solve this problem, to find reason-
able good-faith alternatives to this leg-
islation. If we vote not to proceed on 
this bill, I hope this process will begin 
sooner rather than later. I hope we pro-
ceed so Members can bring their ideas 
out and suggest amendments; then we 
can vote up or down. The people of Wy-
oming and other States in crisis cannot 
afford to lose any more doctors. We 
cannot afford to lose any more time. 

If we do not proceed on this bill 
today, I pledge to continue working to 
find solutions to this million-dollar li-
ability crisis. I hope Members on both 
sides of the aisle will also take this 
pledge to keep working on this. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

GRAHAM of South Carolina). The Sen-
ator from the State of New York. 

NOMINATION OF VICTOR WOLSKI 
Mr. SCHUMER. Mr. President, I will 

talk today about the nomination of 
Victor Wolski to the Court of Federal 
Claims. This nomination admittedly 
has not gotten much attention from 
our colleagues because the Court of 
Federal Claims does not handle the 
breadth or the number of cases that 
the courts of appeals do or even Fed-
eral district courts.

However, I remind my colleagues 
that in one area these courts are ex-
tremely important—they are impor-
tant in many areas, but in one area 
where we have our usual ideological 
discussions and battles, the area of the 
environment. The Court of Federal 
Claims is the place where claims of 
takings reside. Takings have been the 
way many have opposed the advances 
we have made in the environment. 
They make their arguments this is a 
government taking from you your 
right to use your property as you see 
fit. 

When the Government says you can-
not pollute the water on the land you 

own or you cannot pollute the air on 
the land above which you own, some 
have come up with the theory that the 
Government is taking something from 
you. It is sort of denying the theory of 
compact that we all live together and 
we all have to be responsible for our 
land and our water. 

I argue that the vast majority of 
Americans do not agree with this argu-
ment. However, there is a small group 
of people who tend to be propertied, 
tend to be quite well off in society, who 
are very much for this argument. 

The nominee to the Court of Federal 
Claims, Victor Wolski, if we nominate 
him, if we approve him, we are approv-
ing somebody who has led the charge in 
this area—not somebody who sees some 
merit to the taking argument and sees 
the other side but somebody who is a 
committed ideologue, not somebody 
who would have the balance we need on 
the courts. 

If anyone does not believe me, I take 
Mr. Wolski’s own words to the National 
Journal:

Every single job that I have taken since 
college has been ideologically oriented try-
ing to further my principles.

He then goes on to describe his prin-
ciples as ‘‘a libertarian belief in prop-
erty rights and limited government.’’ 

This man is a self-described ideo-
logue. I thought we had been making 
some progress in this body, that while 
some would propose more conservative 
nominees and some would propose 
more liberal nominees, that it was a 
bad idea to put ideologues on the 
bench, ideologues of the left or the 
right. 

Mr. Wolski is clearly an ideologue 
and does not belong on this sensitive 
court. For that reason, he is opposed by 
13 national environmental groups. 
When he was counsel for the Pacific 
Legal Foundation, Mr. Wolski consist-
ently furthered his ideology through 
sweeping arguments that would have 
dramatically undermined the Nation’s 
environmental laws. 

My guess is he preferred an America 
of the 1890s or the 1930s where our air 
was much dirtier, our water was much 
filthier. Whether you are a Democrat 
or Republican, if you believe at all in 
preserving the environment, it would 
seem to me it would make a good deal 
of sense not to further this nomina-
tion. We can find people who might be 
more consistent with the President’s 
views, with many views on the other 
side in terms of not extending environ-
mental laws or making sure that the 
excesses of environmental laws are 
limited. Mr. Wolski is just not that. He 
is so committed to this ideological 
view that the Government has vir-
tually no right to tell you you cannot 
pollute the air or the water, that if he 
had his way, we would turn the clock 
back dramatically in the environ-
mental area. As a result, as I men-
tioned, 13 national environmental 
groups oppose his nomination. 

In addition, a broad coalition of 
groups, civil rights, women’s rights, 
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human rights organizations, including 
the Leadership Conference on Civil 
Rights, the National Fair Housing Alli-
ance, and the National Women’s Law 
Center have expressed serious concerns 
with Wolski’s ‘‘extreme views on gov-
ernmental power and his troubling 
record in race and sex discrimination 
cases.’’ 

Admittedly, this court does not han-
dle race and sex discrimination cases, 
but it does handle the takings cases 
that relate to our environment. 

In addition, I argue to my colleagues, 
Mr. Wolski does not really have the ju-
dicial temperament to be a Federal 
judge. He argued a case where there 
were ponds that were providing habitat 
for migratory birds. I know from my 
own experience that some would think 
every piece of water, every pond and 
every lake is a wetlands and cannot be 
touched, and sometimes the advocates, 
I would be the first to say, go over-
board. However, in this case, Mr. 
Wolski called ponds ‘‘puddles,’’ and he 
belittled the possibility that there 
might be any interest in protecting mi-
gratory birds. ‘‘Jurisdiction over pud-
dles was justified by the Ninth Circuit 
on the basis that birds might frolic in 
these puddles.’’ 

He wrote:
Will one fewer puddle for the birds to bathe 

in have some impact on the market for these 
birds?

In the argument he is making—I 
don’t know, the facts of the case might 
be right—the language does not show 
the temperament, a fair and balanced 
temperament, that we seek in nomina-
tions to the bench, whether they be 
Democrat or Republican. 

In a letter to the San Francisco 
Chronicle, Wolski derided what he 
called ‘‘a rogue Congress’’ and referred 
to the Members of Congress as ‘‘bums.’’ 
Again, many of our constituents have 
hard words about Congress Members, 
but I don’t think a lawyer, a trained 
advocate, ought to be using that kind 
of language. Again, it shows the kind 
of temperament Mr. Wolski has. 

On the merits of his views, he is way 
over to the extreme. On his judicial 
temperament he has used incendiary 
language that is inappropriate for a 
lawyer or a judge. Mr. Wolski should 
not be put on the bench. 

I make one other argument in this 
regard. The Federal Court of Claims 
has some vacancies. It has 16 slots. It 
now has 13 senior judges in addition to 
the 11 regular judges. This court does 
not have much of a caseload. The aver-
age number of cases the United States 
District Court judge handles is 355 
cases; the number of cases a current 
judge of the Court of Federal Claims 
handles is 24. If we add the new nomi-
nees, each will handle 19 cases. 

Let’s say you don’t agree with CHUCK 
SCHUMER on the environment. Let’s say 
you even agree with Victor Wolski, but 
you are a fiscal conservative. Why are 
we adding more judges to a bench that 
does not need any help? 

The Washington Post editorial—and, 
as you know, the Washington Post on 

the issue of judges has not agreed with 
many of us on this side—called the 
CFC:

. . . a court of extravagance and an unnec-
essary waste of judicial resources that 
should be abolished.

Each of these judges costs a million 
dollars. I would say to my colleagues, 
those on the other side of the aisle did 
not allow nominees to the Court of 
Federal Claims when President Clinton 
was in office because, they said, the 
caseload was too low. Today the case-
load is even lower, and there is a rush 
to nominate. This should not be dis-
positive. 

If Wolski were a good man, if the 
caseload were growing, I would support 
him no matter what was done between 
1995 and 2000. But I have to tell my col-
leagues on the other side, it is ex-
tremely galling to us that the very ar-
guments that have been used in the 
past now seem irrelevant, now that 
there is a new President making dif-
ferent appointments. If the Court of 
Federal Claims should not have had ap-
pointees under the Clinton administra-
tion and the Republican-controlled 
Senate did not allow any because the 
caseload was too low—24—why are we 
now nominating 4 and bringing the 
caseload down to 19? It is just not 
right. It is not fair. There ought to be 
some consistency to the argument. 
There is not. There absolutely is not. 

So for these grounds, I urge Mr. 
Wolski’s defeat. No. 1, he is a good 
man—he may be a good man, I don’t 
know him personally, but when I said 
‘‘a good man’’ before, I did not mean in 
terms of his views for this court. He is 
an extremist. By his own words, he is 
an ideologue. He does not believe in the 
progress we have made on the environ-
ment. 

If the President wishes, as our great 
process unfolds, to nominate somebody 
who would cut back a little bit on the 
environmental laws, or not make deci-
sions that move them forward, that is 
a fair and legitimate argument. To 
nominate an ideologue—a self-admit-
ted ideologue who has made it his ca-
reer to say that anytime the Clean 
Water Act or Clean Air Act has effect, 
it often means it is a taking—is really 
not what the American people want. 
My guess is maybe half of the people on 
this side of the aisle, on the Republican 
side of the aisle, do not agree with 
these views at all—in terms of their 
voting record. 

His temperament is poor. He uses in-
flammatory and derogatory language. 
That makes sense, in a certain sense—
that when you nominate ideologues, 
they are not dispassionate. They are 
not going to interpret the law, which is 
what the Founding Fathers wanted; 
they are going to make law. I have re-
jected nominees from the left in my 
own judicial panel because they are 
ideologues, too, and they want to make 
law. We want judges to interpret the 
law. Those far right and those far left 
tend to want to make law. On tempera-
ment and ideological grounds, he is not 
the right man for the job. 

One other argument to boot. Even if 
you think he is the right person for the 
job—and I argue, I plead with you to 
think otherwise—this court has no 
caseload. This court could handle many 
more cases without an additional new 
judge. This is a total boondoggle. This 
is a waste of the taxpayers’ money. If 
it was right that this court did not 
have the caseload under the Clinton ad-
ministration so we would fill the va-
cancies, with the caseload even lower 
today, why are we doing that? 

I respectfully urge my colleagues to 
vote no on Victor Wolski.

Mr. President, how much time do I 
have remaining? 

The PRESIDING OFFICER. The Sen-
ator has 12 minutes. 

Mr. SCHUMER. I yield the remainder 
of my time to my colleague, the Sen-
ator from Illinois. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, how 
much time is remaining for each side 
for debate before the vote? 

The PRESIDING OFFICER. There re-
main 34 minutes on the Democratic 
side; 19 minutes remain on the major-
ity side. The order indicates the Demo-
cratic leader will be recognized at 11:10. 

Mr. SCHUMER. Mr. President, before 
my colleague speaks, I didn’t realize 
when I yielded all the time, there was 
at least one other of my colleagues who 
wanted to speak on Mr. Wolski. Could 
we, if he should come, just leave 5 min-
utes to continue the debate? I just re-
serve 5 minutes of the time to discuss 
the Wolski nomination, and I will yield 
the remainder—whatever is left after 
reserving those 5 minutes—to my col-
league who I know wants to speak on 
both issues. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. I hope I understand 
what just happened. I have 29 minutes 
remaining? Is that mistaken? Five 
minutes will be given to some Demo-
crat to speak on the Wolski nomina-
tion, and then the remaining 13 min-
utes, is that correct, are on the Repub-
lican side, majority side? 

The PRESIDING OFFICER. There 
are 19 minutes remaining on the Re-
publican side. 

Mr. DURBIN. I think I have it, or at 
least close to it. 

Thank you, Mr. President, for your 
cooperation and I thank my colleague 
from New York for yielding this time. 

In the last 2 days we have been en-
gaged in a debate on the floor which af-
fects every American family and busi-
ness, and the question is, What are we 
going to do about the dramatic in-
crease in the cost of medical mal-
practice insurance that we see among 
some specialties in some parts of the 
country? It doesn’t affect every State. 
It doesn’t affect every doctor. But 
those doctors who are hardest hit, I be-
lieve—and I think everyone here shares 
that belief—need relief. They need 
some help. 

What do we have offered to us today? 
S. 11. This is the bill brought to us by 
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the Senator from Nevada, Mr. ENSIGN, 
and Senator MCCONNELL and a number 
of other Republican Senators. This sug-
gests that the best way to limit the 
medical malpractice premiums being 
charged to doctors is to limit the 
amount of recovery that a person who 
has been a victim of medical mal-
practice can receive. It is a decision 
which says we will no longer trust a 
jury of 12 people from your community, 
your city, and your State to decide 
what is fair compensation for your in-
jury caused by another person. That 
decision will be made by a jury of 100 
Senators, who will decide today, with 
S. 11, that regardless of what has hap-
pened to you or your child, regardless 
of the severity of the injury, regardless 
of how many years you are going to go 
through constant pain or suffering, we 
will decide today, in the Senate, that if 
your State has not come up with an-
other number, the maximum amount 
you can receive is $250,000 for pain and 
suffering. 

Some may say that is a pretty sub-
stantial sum of money. I have heard 
that said on the floor here. How can 
the critics of this bill be coming to you 
and saying $250,000 is not that much 
money? 

I concede, if you bought a lottery 
ticket today and were paid $250,000 to-
morrow, you would be a happy person. 
But if you had a medical injury today 
which incapacitated you for the rest of 
your life, which left you in a wheel-
chair, quadriplegic for the rest of your 
life, which left you in a state depend-
ent on others for the rest of your life, 
which left you permanently scarred 
and disfigured for the rest of your life, 
and you were told that your compensa-
tion was $250,000, I think it would put 
it in a much different perspective. 

I think that is what is missing in this 
debate. I cannot get over how Senators 
come to this floor and dismiss all of 
these victims of medical malpractice 
and say, basically: It is a shame, but 
they just don’t get it. We have a bigger 
problem here. We have a malpractice 
insurance problem.

I have listened to the debate. I have 
listened to those who suggest that this 
bill, S. 11, is the answer to the problem. 
I say it isn’t. The problem is national. 
The problem is serious. The problem 
will not be answered by this legisla-
tion. 

There is a belief that if you limit the 
amount that a victim can recover mal-
practice insurance premiums will go 
down. Let me tell you that facts don’t 
bear that out. 

Take a look at these States. Some of 
them have State laws that cap liabil-
ity. Others don’t. Of the States without 
caps where a victim of malpractice can 
receive whatever a jury thinks is fair 
in the period 1991–2002, four of those—
Arizona, New York, Georgia, and Wash-
ington—saw modest increases in mal-
practice insurance premiums. Here are 
four States with caps on what a victim 
can receive. The malpractice insurance 
premiums have shot up dramatically. 

There is no direct link between lim-
iting a victim’s recovery and the mal-
practice insurance premiums that are 
charged. Yesterday, Senator ENSIGN of 
Nevada, I think in a very candid mo-
ment, conceded that fact. He brought 
out a chart. He said you can’t compare 
States with caps that have only been in 
place for a short time. In the words of 
Senator ENSIGN, as the CONGRESSIONAL 
RECORD reflects, it will take 8, 10, 12, or 
maybe 15 years before these caps on 
victims in terms of what they can re-
cover for their serious injuries really 
do have a measurable impact on mal-
practice insurance premiums. 

I would say to the doctors in Illinois 
and in Nevada and in any State in the 
Union, is this a reasonable answer to 
today’s malpractice insurance crisis to 
suggest that limiting a victim’s recov-
ery will ultimately reduce malpractice 
insurance premiums 8, 10, 12, or 15 
years from now? Trust me. In some of 
these specialties, OB/GYN and neuro-
surgery, these doctors can’t wait for 
that period of time. Sadly, even if you 
bought the premise of this bill that 
limiting a victim’s recovery will help a 
doctor’s malpractice premiums, the 
sponsor of the bill came to the floor 
yesterday and conceded that it won’t 
happen for 8 to 15 years. 

Where does that leave us? It leaves us 
in a situation where we have a bill that 
is fundamentally unfair to the victims 
of medical malpractice premiums. 

I listened to the rhetoric on the other 
side. I have been a practicing attorney, 
a trial lawyer, both a defense attorney 
and a plaintiff’s attorney. I guess I un-
derstand that my profession has been 
the butt of a lot of jokes and a lot of 
derision. I have heard Members come 
to the floor and talk about those 
greedy lawyers. I will have to tell you 
that there are an awful lot of men and 
women practicing law across the 
United States who I think are doing a 
service to their clients and to America. 
They have people come into their law 
offices who are seriously hurt or who 
have lost a loved one and who have no 
money to their name and are looking 
for justice. They want an opportunity 
to go to court. They can’t pay for it. 
They can’t pay for an attorney on an 
hourly basis and be charged $10,000, 
$20,000, $30,000, or $40,000 for their day 
in court. Some of them can’t even pay 
the court costs or the filing fees or the 
necessary expenses for a deposition 
asking questions preparing for a law-
suit. 

Lawyers who represent these people 
say: I will take it on a contingent 
basis. If you succeed, if you win, I will 
be paid. If you do not succeed, if you 
lose, I will lose with you. That will be 
the gamble we will take together. We 
believe we have a good lawsuit. Let us 
go forward. Some of these lawyers say 
on a personal basis this is what my re-
covery will be. 

I don’t think there is anything unfair 
or insidious about this any more than 
it is unfair or insidious that those who 
are defending the person accused of 

wrongdoing are generally represented 
by insurance company lawyers who pay 
unlimited amounts of money for the 
defense of a lawsuit. That is just the 
nature of our judicial system. 

On this floor the people who take 
contingency fee cases are referred to as 
greedy and selfish, exploiting the 
plaintiff, exploiting the claimant, and 
exploiting the victims. I am sure it has 
happened. I am sure it will continue to 
happen—I hope in as few cases as pos-
sible. 

There is nothing unfair or unjust 
about a contingency fee system. In 
fact, it gives people an opening in the 
court they would never be able to af-
ford. I have seen it. I represented peo-
ple under those circumstances. I have 
run that risk. Sometimes I didn’t suc-
ceed for the client or myself. Some-
times I did. That is the nature of the 
system. 

Then a Senator came to the floor 
yesterday. He is a friend of mine. I re-
spect him. But he used a term which 
troubles me greatly. He said he wants 
to end this ‘‘jackpot justice.’’ That was 
his phrase—‘‘jackpot justice.’’ I guess 
the idea is that if someone goes into a 
courtroom with a flimsy case and ends 
up with millions of dollars, hit the 
jackpot. I guess that can happen, too. 
Maybe it has. 

But I want to talk to you a little bit 
about ‘‘jackpot justice’’ in the world of 
medical malpractice. I would like to 
point, as exhibit No. 1, to Alan Cronin, 
a 42-year-old man from the State of 
California. Alan Cronin is a man who 
has three children. He went in for a 
simple surgery of a hernia repair. After 
the surgery, two doctors failed to diag-
nose an acute infection. They treated 
him as if he had the flu. But he had a 
very serious infection instead. He be-
came septic and suffered toxic shock. 
Once the doctors realized that, and 
they had to reopen the surgery site 
where they repaired the hernia. They 
found a horrendous infection under-
way. They told his family that he had 
a 98-percent chance of dying as a result 
of this infection. Gangrene had set in. 
As a consequence of a simple hernia op-
eration and the malpractice that oc-
curred afterwards, this gangrene 
claimed all four of Alan Cronin’s 
limbs—both of his legs, both of his 
arms. 

He used to be a customer service rep-
resentative for a medical equipment 
manufacturer and workers compensa-
tion paid for all of his medical ex-
penses, including some of his future ex-
penses. He also had a private disability 
policy that he used to help keep his 
family together, offsetting future dam-
ages. 

The reason this case is important is I 
guess there are some in the Chamber 
who would say if Alan Cronin goes to a 
courtroom and asks the jury for a ver-
dict against the doctor who made the 
mistake which led to his infection, 
which led to gangrene and which led to 
this man losing both arms and both 
legs and asks for a verdict against that 
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negligent doctor and he is given several 
million dollars to try to keep his fam-
ily and life together for the rest of his 
natural life, in the words of some of my 
colleagues, Alan Cronin would ‘‘hit the 
jackpot.’’ 

What a jackpot—several million dol-
lars for both arms and both legs? How 
many volunteers would sign up for that
jackpot? How many people want to buy 
a ticket on that jackpot lottery? None 
of us would. None of us would ever 
trade places with what this man has 
gone through and will go through every 
minute of every hour of every day of 
every week of every month and every 
year for the rest of his life. This is a 
jackpot? 

You should have been in the room 
yesterday when Senator GRAHAM and I 
met four victims of medical mal-
practice who came in to see us. 

Colin Gouley, a young man from Ne-
braska, came to us. As a result of med-
ical malpractice, when he was born he 
had serious problems and disabilities 
and is going to be confined to a wheel-
chair. He must sleep at night with a 
cast. He has a limited ability to re-
spond and learn and speak. He won’t go 
through the ordinary human events of 
experiences that we take for granted. 

He has a twin brother. This is a pic-
ture of Colin and his twin brother 
Conner. You can see Colin on the left 
and his twin brother, who is healthy, 
happy, and an active young man. That 
will be the fate and future for Colin. 

They took the case to a jury in Ne-
braska and said for the rest of his life 
and with all of the pain and suffering 
that he will endure, what is it worth? 
That jury said: We calculate it to be 
about $5.6 million. But because of Ne-
braska’s State law that limits the 
amount that can be awarded in cases of 
medical malpractice, the family will 
receive a fraction of that amount. It 
will mean that his mother and father 
and his two sisters and brother will be 
tending to his care for the rest of his 
life, as they would naturally, but they 
will have to do it much more because 
of his situation. It also means that ul-
timately the doctors and hospital that 
may have been responsible for this 
wrongdoing will not be held account-
able but it will be the responsibility of 
the government to pay more and more 
of his medical expenses. That is not 
what the family wants, but look at the 
situation they face. 

Do you believe the Gouley family hit 
the jackpot? This is jackpot justice? I 
can tell you what this bill would say. If 
your State does not have a limitation 
on recovery, this bill would say to 
Colin Gouley and his family: We are 
sorry this happened to you, we are 
sorry you were a victim of malpractice, 
but the pain and suffering you will en-
dure for the rest of your natural life is 
worth $250,000. The verdict rendered by 
the jury of the Senate is $250,000 and 
not one penny more. 

That isn’t fair to the Gouley family, 
but, frankly, that is our idea of how to 
deal with the medical malpractice in-

surance crisis. At least that is what 
has been proposed. 

We have to put a human face on this 
issue. We have to make sure people un-
derstand it isn’t just doctors who face 
malpractice premiums, it isn’t just 
people who are looking for care but 
cannot find it because doctors cannot 
practice in some areas because it is 
more expensive. The solution being of-
fered by the Senator from Nevada and 
others is to limit the recovery of med-
ical malpractice victims and their fam-
ilies, to limit the amount of money 
that would be paid to children who are 
the victims of medical malpractice. 

There is no argument here about who 
is at fault. The fault was established by 
the jury. But this bill would say: The 
Federal Government will decide how 
much the Gouley family can receive. 
The Federal Government will decide 
how much Alan Cronin will receive for 
pain and suffering in those States that 
do not have a different limitation. 

I guess what troubles me, too, is this 
bill does not go to the root issue that 
is before us. We were told by this ad-
ministration, the Bush administration, 
through Dr. Clancy of the Department 
of Health and Human Services, that 
medical errors and medical mal-
practice have reached epidemic propor-
tions in this country. Instead of deal-
ing with medical malpractice at an epi-
demic proportion, what we are saying 
is the real way to control this problem 
is to make sure Colin Gouley and his 
family are not adequately compensated 
for the injuries and damages they have 
suffered. 

That is so shortsighted and it is so 
fundamentally unfair. 

If these malpractice premiums are 
unfair to doctors, I can tell you S. 11 is 
fundamentally unfair to Colin Gouley 
and his family and people like them 
across America. 

Mr. President, 100,000 Americans will 
lose their lives this year because of 
medical malpractice, not because of 
their disease or illness but because of 
mistakes that are made—100,000 people. 
And that figure comes from the Bush 
administration Department of Health 
and Human Services. 

Of those who could file a malpractice 
claim in any given year, 1 out of 50 ac-
tually do go to a lawyer and seek com-
pensation; 2 percent, 1 out of 50. If we 
do not go to the root cause of this 
problem, this bow wave of malpractice 
that is about to swamp us in this coun-
try, then, frankly, we are not address-
ing the root problem. Instead, what we 
are doing is penalizing the Gouley fam-
ily and others like them and rewarding 
insurance companies. 

Do not be surprised by that. We do 
that on a weekly basis in the Senate. 
We find ways to take a special interest 
group, such as insurance companies, 
and give them more profitability, less 
accountability, whether it is HMOs, 
which, incidentally, are protected and 
rewarded by this same bill, or other in-
surance companies. That is the nature 
of the philosophy that drives the ma-
jority opinion in the Senate. 

But families across America see it 
differently, and they should. This law 
we are considering, S. 11, unfairly is 
going to insulate from liability HMO 
insurance companies, managed care in-
surance companies, as well as drug 
companies and medical device manu-
facturers. 

One last point I would like to make 
at this moment is they have a provi-
sion in this bill which says if your 
drug, for example, or medical device 
has been approved by the Food and 
Drug Administration, it virtually insu-
lates you from liability for punitive 
damages. I asked my staff to prepare a 
list of the various drugs that have been 
marketed which have been found to be 
dangerous and deadly to people across 
America. Frankly, there are too many 
for me to list in the record at this 
point. I will submit them at a later 
time. 

Why in the world would we want to 
put in this bill an insulation for those 
who make medical devices which end 
up killing people? Why in the world, in 
a bill that is supposed to be helping 
struggling doctors, are we talking 
about insulating from liability phar-
maceutical companies that sell dan-
gerous drugs? 

Oh, the argument is, if it is approved 
by the FDA, that should be enough. We 
know better. Those of us who have 
been involved on Capitol Hill know we 
do not fund the Food and Drug Admin-
istration adequately. There are not 
enough people there doing the impor-
tant work that should be done. We 
know they do their best, and we know 
that 9 times out of 10, maybe 99 times 
out of 100, they are going to make cer-
tain drugs are safe and efficacious, but 
we also know quite well that there are 
not enough people there doing the job 
that needs to be done. 

Much like the tobacco companies hid 
behind the warning label on their pack-
ages when they were sued for cancer 
and heart disease, these drug compa-
nies, under S. 11, want to hide behind 
an FDA approval and say: We can’t be 
held accountable for what we might 
have known or what we might have 
done if, in fact, somewhere along the 
way the FDA gave us a stamp of ap-
proval. That should insulate us from li-
ability. 

Think about what we are doing here, 
and think, for a moment, about the 
victims. If you love the companies, if 
you love the insurance companies, 
couldn’t you have some love in your 
heart for these victims, some compas-
sion for what they are going to go 
through? I think that should be an im-
portant part of the debate. 

I reserve the remainder of my time, 
Mr. President.

The PRESIDING OFFICER. Who 
yields time? 

Mr. ENSIGN. Mr. President, how 
much time is on each side? 

The PRESIDING OFFICER. Nineteen 
minutes on the majority side, 13 min-
utes on the minority side. 

Mr. ENSIGN. Mr. President, I yield 
myself 5 minutes. 
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The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. ENSIGN. Mr. President, first of 

all, let’s make sure one thing is clear. 
What we are debating today is whether 
to proceed to the bill. We are trying to 
get on the bill. If people have certain 
problems with the bill, they can offer 
amendments, but only if they allow us 
to proceed to the bill. That is what the 
vote is on today, whether or not we are 
going even consider that we might ad-
dress a crisis that is happening in the 
United States. 

There have been a few things that 
have been talked about from the other 
side of the aisle today that I would like 
to address. I want to read from a report 
because they have been quoting this 
study. The Weiss study, which has been 
referenced repeatedly by the other side 
of the aisle, supposedly took numbers 
from this publication called the Med-
ical Liability Monitor. 

Mr. President, I ask unanimous con-
sent that a portion of this report be 
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Medical Liability Monitor, Oct. 
2002] 

2002 RATE SURVEY FINDS MALPRACTICE 
PREMIUMS ARE SOARING 

HARD MARKET WALLOPS PHYSICIANS; AVERAGE 
RATE INCREASES MORE THAN DOUBLE THOSE 
IN 2001

A nationwide survey of rates for physi-
cians’ medical professional liability insur-
ance confirms that not only has a hard mar-
ket for this necessary coverage arrived, but 
from all indications, it is settling in to stay 
for awhile. 

For the past 12 years Medical Liability 
Monitor has conducted an annual study of 
malpractice insurance rates. Reports come 
in from carriers in all 50 states who rep-
resent approximately 65% to 70% of the en-
tire market. This year, that percentage may 
be even larger, now that former insureds of 
St. Paul and other companies who have quit 
the business must obtain replacement cov-
erage and are moving to carriers remaining 
in the traditional market when possible. 

For many physicians, whose incomes are 
held down by rigid government and health 
plan reimbursement schedules, coming up 
with funds to pay fast-rising insurance costs 
poses real problems. Here is a closer look at 
how malpractice insurance rates have risen 
in many places in the past year. 

The chart below shows that the average 
cost of malpractice insurance for internists 
rose by 24.7% from July 1, 2001 to July 1, 2002. 
In 2001 the percent of increase was 10.1%. 
General surgeons’ rates went up similarly, 
increasing by an average 25% in 2002 from 
10.3% in 2001. The average increase in rates 
for obstetricians/gynecologists climbed from 
9.2% last year to 19.6% this year. 

For internists and general surgeons the av-
erage percent of increase in the 12-month 
2001–2002 period was a staggering 145% and 
143%. Increases for OB/Gyns, whose rates 
typically are much higher than those of 
their internal medicine and surgical col-
leagues, went up on average by 113%. 

The effects of the rate increases were un-
even, falling most heavily in certain states 
and metropolitan areas, like New York, Chi-
cago, Detroit, Cleveland and Miami. Un-
likely spots for exploding premiums were 
Las Vegas, West Virginia, and the Rio 

Grande Valley in Texas. Even though there 
were rate hikes in most states, they some-
times were more modest. Two states, Ala-
bama and Alaska, had no increases at all. In-
surers in several states raised rates only 
modestly. There were even a few, but very 
few, downward adjustments in rates for cer-
tain specialists in specific territories in a 
handful of states. One company in Alabama 
cut rates for general surgeons by 6%. A com-
pany in California pared rates for internists 
in certain areas by 4% and 7% and for obste-
tricians in other areas by 1% and 3%. An Illi-
nois company lowered rates for general sur-
geons, except in Cook and two other counties 
by 4% to 8.6%. There were some modest re-
ductions for certain type of physicians in 
two or three other states, but these were by 
far the exceptions, not the rule. 

The size of increases in some areas in 
which malpractice problems with claims and 
claims severity have exploded was mind-bog-
gling. Increases of 40%, 50%, 60%, 80% were 
not uncommon. In Arkansas one carrier 
boosted rates by 90.1% to 112.7%. 
BASEMENT TO THROUGH-THE-ROOF VARIATIONS 
The differences in premiums for specialists 

in various states and areas are widespread. 
Base rates for internists in South Dakota 
provided by one insurer, were $2,906, while 
the highest rate reported for these physi-
cians was $56,154 in Dade County, Miami. 

The extremes in base rates for general sur-
geons are even greater. In Minnesota one 
company’s manual rate was $8,717, but in 
Miami the highest number quoted by a car-
rier for this specialty was $174,268. The wide 
swings were also typical for OB/Gyns. One 
company’s rate for these physicians was 
$13,317 in South Dakota, but once again, the 
highest rate was $210,576 in Miami.

Mr. ENSIGN. Mr. President, the edi-
tor of this report has basically said the 
Weiss study they quote is completely 
misusing their numbers. I refer you to 
a portion of the report entitled ‘‘Sur-
vey Finds Wide Swings in Premiums’’ 
because my colleagues on the other 
side of the aisle state that there have 
not been these wide swings in pre-
miums. The report says:

The size of increases in some areas in 
which malpractice problems with claims and 
claims severity have exploded was mind-bog-
gling. Increases of 40 percent, 50 percent, 60 
percent, 80 percent were not uncommon. In 
Arkansas one carrier boosted rates by 90.1 
percent to 112.7 percent.

Notice what it said here. It said, 
‘‘malpractice problems with claims and 
claims severity have exploded.’’ The 
premium increases have been ‘‘mind-
boggling.’’ 

The Senator from Illinois has put up 
pictures of victims of malpractice. I 
want to show a picture of one of the 
victims, because there are victims on 
both sides of this issue. 

Picture this gentleman shown here. 
This was a gentleman, Mr. Lawson, 

who was visiting the city in which I 
live, Las Vegas, Nevada with his fam-
ily. Unfortunately, the time they vis-
ited was the week the trauma center 
closed because of the crisis we have in 
the State of Nevada. The trauma cen-
ter closed, and this gentleman, unfor-
tunately, could not get care. In this 
picture he looks healthy. Unfortu-
nately, he is no longer with us. 

There are a lot of people the other 
side have shown as victims. Those peo-

ple, if we do not do something, will not 
even have doctors to go to because doc-
tors are leaving the profession, and 
new doctors are not coming in to re-
place them.

We have a crisis in this country in 19 
States. All but six States are showing 
serious problems. The Senator from Il-
linois quoted my words yesterday, that 
it takes years to find out whether leg-
islation in the States that have en-
acted reform will be effective. The rea-
son for that isn’t that they aren’t nec-
essarily good pieces of legislation, it is 
that they are being challenged in court 
and then appealed and appealed and ap-
pealed. A lot of the State courts are 
striking down these laws, because of 
some technicality in their constitution 
or a particular problem in their piece 
of legislation. Because of that, there is 
uncertainty even when States pass leg-
islation if this crisis will remain out of 
control. The insurance companies don’t 
know whether the laws are going to be 
upheld, so they can’t lower rates be-
cause they may end up with a huge li-
ability down the road if the law is 
struck down. That is the problem. 

We must act now while we still have 
some time. How bad does the situation 
have to get in the future? I would love 
to add into this bill, as we did with 
campaign finance reform legislation in 
the year 2001, an expeditious judiciary 
review of the law so that we can find 
out whether it is going to be held con-
stitutional or not. But we can’t do any 
of that because the other side of the 
aisle will not even allow us to proceed 
to the bill. We can’t debate the legisla-
tion and we can’t offer any amend-
ments unless we can at least agree to 
proceed to the bill. 

If the opponents don’t like the legis-
lation, if they think there are ways to 
fix it, they should allow us to at least 
proceed to the bill so that we can have 
amendments offered, have a full de-
bate, bring out all the pictures of the 
victims you want to bring out, amend 
the bill, and come up with legislation 
that is going to actually fix the prob-
lem in the United States. It really is a 
crisis and you can be sure that debat-
ing on the motion to proceed, and not 
agreeing to take up the bill will not fix 
the problem. 

I wish to again illustrate the dif-
ferences in the premiums across the 
country by the use of this chart. In 
white are the two States with cities 
represented that have had medical li-
ability reforms in place for some time. 

I yield myself an additional minute. 
The ones in gray have not. 
Let’s go to obstetrics and gyne-

cology. Los Angeles, CA, the bill before 
us today mirrors the law they have 
there. There is a $54,000 medical liabil-
ity premium in Los Angeles. In Denver, 
where they have had it since 1988, it is 
$30,000. New York, Las Vegas, Chicago, 
Miami are much higher: $89,000, 
$108,000, $102,000, over $200,000 in Miami. 
That illustrates the difference in the 
premiums in States that don’t have the 
reform. These numbers are continuing 
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to go up at a rapid rate. The numbers 
reflected here are actually a couple 
years old, and they are continuing to 
skyrocket in States without reform. 
That is why we need to act. It is a na-
tional priority, and we must act now. 

I reserve the remainder of our time.
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. I yield myself 5 min-

utes. 
My question is, Why do we need to 

consider a bill of this magnitude with-
out taking it through the ordinary 
committee process? The Senator from 
Nevada said yesterday, we just know 
we would never get it out of com-
mittee. I am a little bit surprised at 
that because, if I am not mistaken, it 
is the party of the Senator from Ne-
vada that is the majority in every com-
mittee that would consider this bill. If 
they are truly looking for a bill that is 
fair and one that compromises where 
necessary and negotiates a good-faith 
outcome, then it would come out of 
committee. And certainly with the di-
rection of the majority leader, Senator 
FRIST, who has spoken in favor of it, 
there would be an urgency to it. 

That is not the way this bill is being 
considered. This bill is coming to the 
floor without committee hearing. They 
haven’t had a chance to hear the wit-
nesses, not the four malpractice vic-
tims and their families we met yester-
day, not the doctors on both sides of 
the issue, not the practicing attorneys, 
not representatives of the insurance 
companies, none of them, no hearings 
from them, no statements from them, 
no suggestions from them. I don’t 
know where this bill came from. 

I can tell you the people who want it: 
Not only the American Medical Asso-
ciation but clearly those who represent 
HMOs and managed care companies 
that are insulated from liability under 
this bill, those who represent prescrip-
tion drug companies that are insulated 
from liability under the bill, as well as 
medical device manufacturers. They 
put this bill together. 

Mr. ENSIGN. Will the Senator yield 
for a question? 

Mr. DURBIN. On the Senator’s time I 
am happy to yield. 

Mr. ENSIGN. Is the Senator aware, 
last year, when his party was in con-
trol, 115 bills bypassed the committee 
process, including the economic growth 
package, No Child Left Behind, the Pa-
tients’ Bill of Rights, a Medicare pre-
scription drug bill, the energy bill, and 
the Trade Promotion Act? All were 
brought directly to the floor and by-
passed the committee process. Is the 
Senator aware his party did that? 

Mr. DURBIN. I am aware of that. I 
also have quotes from Republican Sen-
ators who screamed in outrage every 
time that happened. 

S. 11 is too important for us to con-
sider without deliberation. It is too im-
portant for us to ignore that this bill is 
an historic precedent. It will take away 
from States across America the power 
they have had from the beginning of 

this Republic to establish standards for 
procedure and recovery in civil law-
suits. 

That is something that, honestly, we 
do very rarely around here. If we do it, 
if we consider it, as we are right now, 
for example, on the asbestos issue, it is 
with a long and deliberative process. 
Not so when it comes to medical mal-
practice. This is being brought to the 
floor on a take-it-or-leave-it basis. 
When you say take it or leave it, I hope 
my colleagues will leave it because the 
thought that we would limit recovery 
to $250,000 for pain and suffering for 
every case defies logic, common sense, 
and compassion. If you are looking for 
compassionate conservatives, you 
won’t find them in those supporting 
this bill. 

Let me give one illustration. This 
poor lady is from the city of Chicago. 
She had two moles on the side of her 
face. She went to an outstanding hos-
pital to have the moles removed. She is 
about 50 years of age. During the 
course of the simple surgery, she was 
receiving oxygen. They were using a 
cauterizing gun, which you are not sup-
posed to do. As a consequence, there 
was an explosion with the oxygen. Her 
face was literally burned off because of 
the fire which happened. 

Her nose was so burned and scarred, 
she went through several successive 
surgeries and, even after those sur-
geries, has to rely on oxygen tubes to 
breathe 23 hours a day. It is antici-
pated she will go through more sur-
geries to deal with the scarring and 
disfigurement and problems she has 
had. She is in her fifties. She went in 
for simple surgery. She came out dis-
figured for life. 

According to this bill, the hospital 
and doctor responsible for it should 
both come together and pay her med-
ical bills. I certainly hope so. If she 
bought health insurance to cover her 
own medical bills, that would be 
brought up in the courtroom, so that 
the jury might not believe she receives 
quite as much money because her pay-
ment of health insurance, frankly, 
would be used against her. She would 
receive lost wages for time off the job. 
That is reasonable. But when it comes 
to the pain and suffering she will en-
dure and has endured from the moment 
this occurred until the day she dies, 
the jury of the Senate has reached a 
verdict through this bill: She is enti-
tled to recover not one penny more 
than $250,000 for a lifetime of disfigure-
ment. 

She wrote an article in the Chicago 
Sun-Times and said: How many of you 
would trade what I went through for 
$250,000? The answer, obviously, is no 
one. No one would. 

For those who come before us today 
and say this is the only way we can 
deal with the medical malpractice in-
surance crisis is to ignore what hap-
pened to this woman who went in for 
routine surgery and saw her life trag-
ically changed. That is what is wrong 
with the bill. 

What we need to do is to be honest 
about addressing malpractice. I have 
not heard one word from the other side 
of the aisle on how we can reduce med-
ical errors. What can we do about HMO 
insurance companies making medical 
decisions when in fact doctors know 
better? It is happening. This bill does 
nothing about that. 

What can we do about the nursing 
shortage which accounts for 20 percent 
of the deaths in hospitals each year for 
malpractice? Nurses overworked. They 
can’t keep up with the caseload, the 
patients coming. This bill does nothing 
about that. 

The PRESIDING OFFICER. The Sen-
ator has consumed 5 minutes. 

Mr. DURBIN. I yield myself an addi-
tional 1 minute. 

This legislation addresses the issue 
from one perspective only. To deny to 
this person and other victims an oppor-
tunity for their day in court, to say we 
don’t trust a jury in America, in any 
State in the Union, to make a decision 
on the death penalty in a criminal 
case, or we cannot trust a jury in Chi-
cago to make a decision on what she is 
entitled to receive because of the inju-
ries she endured in that one tragic mo-
ment in the hospital, that just defies 
logic. 

It says to me that this bill is being 
brought to us by insurance companies, 
by drug companies, by HMOs, by med-
ical device manufacturers, and it is not 
being brought to us with an eye toward 
solving a serious national problem of 
bringing down malpractice insurance 
rates. 

I am going to reserve the remainder 
of my time. When I return, I will talk 
about an alternative bill that Senator 
GRAHAM of South Carolina and I are of-
fering, which addresses this in a more 
responsible and timely fashion. I re-
serve the remainder of my time. 

Mr. ENSIGN. Mr. President, I think 
we have 12 minutes 20 seconds on our 
time. How much time is on theirs? 

The PRESIDING OFFICER. Six and a 
half. 

Mr. ENSIGN. Two Senators have just 
come into the Chamber. As soon as 
they are ready, I would like to yield 
them 10 minutes and reserve 2 minutes 
on our side and we can close up. At 
11:10, the Democratic leader will be 
recognized. So I will yield 10 minutes 
to the Senator from Missouri, Mr. 
BOND. 

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized. 

Mr. BOND. Mr. President, I rise to 
speak about the Patients First Act of 
2003. Going to the doctor for a checkup 
is hard enough these days. You have to 
juggle your family and work schedules. 
A few of us get all the checkups and 
screenings we need, but making mat-
ters a lot worse is the fact that more 
and more doctors are closing their 
practices or limiting the services they 
offer. They are doing so because they 
cannot afford the increasing costs of 
their medical malpractice insurance, 
which they are required to carry. 
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According to the American Medical 

Association, 19 States are in a full-
blown medical liability crisis, includ-
ing, regrettably, my home State of 
Missouri. 

In Missouri, physicians’ average pre-
mium increases for 2002 were 61.2 per-
cent. This was on top of increases in 
2001 of 22.4 percent. As a result, over 31 
percent—almost one-third—of all phy-
sicians surveyed by the Missouri State 
Medical Association said they are con-
sidering leaving their practices alto-
gether. Let me repeat that. Almost one 
in three physicians in Missouri are con-
sidering leaving their practices alto-
gether because they simply can no 
longer afford to practice because of ex-
orbitant medical malpractice insur-
ance rates. 

In some cases, medical liability in-
surance rates are tripling in Missouri, 
forcing older doctors into retirement 
and younger physicians into other 
fields. 

What is the cause of that? The cause, 
quite frankly, is the unrestrained 
plaintiffs’ legal actions asserting all 
kinds of noneconomic and economic 
damages, which are paid, ultimately, 
by the consumers who must com-
pensate the doctors or lose their doctor 
services because of the rates of mal-
practice insurance. Those judgments go 
against doctors, and they have to be 
paid by insurance companies. But the 
insurance companies raise their rates 
and drive good and bad doctors out of 
practice. 

According to the Missouri State Med-
ical Association, 32 insurance compa-
nies are licensed to write professional 
liability insurance for Missouri physi-
cians. Currently, only three of them 
are willing, or able, to write new busi-
ness. Three companies, which ac-
counted for almost one-third of Mis-
souri’s markets in 2001, have left the 
State of Missouri altogether. The re-
sult: doctors who have practiced for 
years in Missouri are closing their 
doors, moving their practices and fami-
lies across State lines, or limiting the 
care and services they provide. It is 
happening in my State and it is hap-
pening across the country. 

But this is not just a problem for 
doctors. They are well educated, and 
they can move elsewhere and resume 
their practice, as difficult and unfair as 
that is. The real damage and pain is 
being felt by the patients, or people 
who would be their patients if they had 
the choice. Look at what is happening 
in Kansas City, MO, for example. 
Twelve doctors at the Kansas City 
Women’s Clinic, founded in 1953, used 
to serve women in Missouri and Kan-
sas. Because of rising medical liability 
rates, the clinic could not find a single 
company that would offer them a sin-
gle medical malpractice insurance pol-
icy that they need to keep their office 
open in Missouri. The result: On De-
cember 31, 2002, they closed their doors 
to Missouri patients. They closed their 
doors. 

There were over 6,600 visits a year in 
the Missouri office. Now women in 

Kansas City, MO, tell me that when 
they are expecting a child, in order to 
go in for a checkup, they have to go to 
Kansas—drive across the State line to 
Kansas. They either travel to Kansas 
to see an obstetrician/gynecologist or 
try to find a new doctor elsewhere in 
Missouri. 

In a recent letter, Dr. Anthon Heit, 
president of the Kansas City Women’s 
Clinic, said:

Our loyal patients from Kansas City, Mis-
souri, and many surrounding Missouri com-
munities, lost large, well-respected groups of 
OB/GYN physicians as a source of their ma-
ternity care. This type of action is going to 
continue to occur in the Kansas City area, 
and in many other specialties, if the trend 
does not reverse.

Sadly, that is not an isolated case. 
Also in Kansas City, the Midwest Wom-
en’s Health Network suffered a 170 per-
cent increase in the cost of its medical 
malpractice insurance. It used to pay 
$200,000 a year for liability coverage. 
Now it pays $543,000. 

Two Kansas City inner-city OB/
GYNs, who serve low-income, high-risk 
patients, had to sell their practices to 
their hospital in order to continue to 
see patients in Missouri. Excessive liti-
gation has created an environment 
that forced these two doctors—com-
mitted to serving some of the most vul-
nerable in Kansas—out of business. 
They are no longer in independent 
practice. 

One OB/GYN practice in Missouri is 
taking out a $1.5 million loan to pay its 
medical malpractice insurance for this 
year. That doesn’t even cover the cost 
of previous actions over which they 
might subsequently be sued. Other doc-
tors in Missouri are considering going 
without insurance for those past ac-
tions, or the ‘‘tail’’ coverage, as it is 
called, because they cannot afford the 
premiums. 

In Missouri, this year alone, we have 
already lost 33 obstetricians and it is 
only July. If this trend continues, po-
tentially 3,564 pregnant women in Mis-
souri will be forced to find new physi-
cians annually to provide their obstet-
ric care—probably outside of the 
State—thus, interrupting continuity of 
care and long-established physician-pa-
tient relationships upon which so many 
women have come to rely. 

Patients cannot get the care they 
need. The communities are losing their 
trusted doctors. We have a health care 
system that is in crisis in Missouri. 

Mr. President, I yield such time as he 
may require to my friend and colleague 
from Kansas. 

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized. 

Mr. ROBERTS. Mr. President, may I 
inquire as to how much time remains 
that was yielded by the Senator from 
Nevada to the Senator from Missouri. 

The PRESIDING OFFICER. Four 
minutes 45 seconds. 

Mr. ROBERTS. I thank the Chair. 
As his neighbor to the west, I share 

Senator BOND’s concern for our health 
care providers and patients. But it 

seems that we have a ‘‘tale of two cit-
ies’’ between Kansas City, KS, and 
Kansas City, MO. 

Just across the State line, we in Kan-
sas have problems and challenges. But 
we don’t have the same severe prob-
lems Missouri doctors and patients are 
facing. That is because, in the 1980s, 
Kansas enacted sweeping medical li-
ability reform legislation that does 
create a hard cap of $250,000 on non-
economic damages. 

By contrast, that same cap in Mis-
souri is $557,000 and can go even higher 
under certain circumstances. As the 
Senator from Missouri said, you won’t 
find it surprising that nonsurgical spe-
cialists in Missouri are now seeing very 
dramatic liability premium increases 
that have been, until now, limited to 
surgical specialties. One pulmonary 
practice’s quote for traditional insur-
ance went from $35,000 to $125,000 per 
year. Another pulmonary specialist 
quit practicing at North Kansas City 
Hospital because he couldn’t afford the 
premium on his Missouri practice. 
Now, as the Senator knows, he prac-
tices in Kansas. 

Here is another example.
We have learned that both neuro-

surgeons in Independence are moving 
out of Missouri this summer leaving 
eastern Jackson County with no neuro-
surgeon. There is no trauma care basi-
cally between the Kansas State line 
and Columbia, 2 hours to the east. 

According to the Kansas Medical So-
ciety, the two largest companies in 
Kansas that provide medical liability 
insurance, Kansas Medical Mutual In-
surance Company and Medical Protec-
tive, had increases that were not near-
ly as excessive as the increases in Mis-
souri. Kansas Medical Mutual, the larg-
est insurer in Kansas, took rate in-
creases of 16.2 percent last year and 8.5 
percent this year. Medical Protective 
took a 13-percent increase last year. 

Premiums for the standard policy in 
Kansas that have been available for the 
last 15 to 20 years were actually lower 
in 2002 than they were in 1991. 

As I have stated, premiums for the 
standard policy in Kansas are actually 
lower than they were in 1991. I simply 
want to make the point in the short 
time I have that we have a tale of two 
cities. We have a Kansas law in which 
we have 15 percent more doctors in 
Kansas than in the past. Their pre-
miums are not excessive. People are 
leaving Kansas City, MO, to practice in 
Kansas. It is a tale of two cities. That 
is why I think we should support the 
bill that has been authored by the Sen-
ator from Nevada, S. 11.

A study by Weiss Ratings on medical 
malpractice caps was mentioned yes-
terday evening. The study found that 
States with caps experienced higher 
premium increases than those States 
without. I cannot speak for other 
States but I can speak for Kansas, and 
the reports conclusions were untrue. 

First, as I have stated, premiums for 
the standard policy in Kansas are actu-
ally lower now than they were in 1991. 
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Secondly, the point needs to be made 

that all caps are not the same. The 
Weiss report lists the 19 States with 
caps, but only 5 States, including Kan-
sas, have $250,000 caps on noneconomic 
damages. The rest are significantly 
higher, thus reducing the cap’s impact 
on payouts and premiums. 

There is no question that the cap on 
noneconomic damages has had an im-
pact on premiums. It has created an 
unparalleled period of premium sta-
bility for Kansas physicians and hos-
pitals. Yes, premiums are increasing in 
Kansas but at a much lower rate that 
other States. 

Case in point: a family physician who 
delivers babies paid $13,790 in 1991 . . . . 
in 2001, that same physician paid 
$12,575—an 8.8 percent reduction. Simi-
lar reductions exist for virtually every 
specialty. In the aggregate, physicians 
paid $75.3 million in premiums in 1991 
and $60 million in 2002. 

Finally, I wish to point out that 
there are probably about 15 percent 
more physicians practicing in Kansas 
today than there were 12 years ago, and 
the total premium is still lower. 

Senator BOND and I have shared with 
our colleagues what good medical li-
ability reform can do. 

Our Kansas City doctors have pro-
vided an outstanding example of how 
medical liability affects doctors and 
patients on different sides of the State 
line. 

I urge my colleagues in the Senate to 
take a closer look at the differences be-
tween our two States and the positive 
impact medical liability reforms have 
had in Kansas. I hope that the Senate 
will support S. 11 so that States like 
Missouri which are struggling to retain 
doctors and offer the best patient care 
are not left out in the cold.

I yield back the remainder of my 
time. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER. Six and a 
half minutes. 

Mr. DURBIN. I thank the Chair. 
Mr. BOND. Mr. President, I wish to 

reclaim the remaining time. How much 
time is remaining? 

The PRESIDING OFFICER. The Sen-
ator will have 1 minute 30 seconds left, 
but the Senator from Illinois has been 
recognized. 

Mr. DURBIN. Mr. President, I yield 
to the Senator from Missouri. 

Mr. BOND. Mr. President, I thank my 
colleague and fellow Cardinal rooter 
from Illinois for allowing me to finish. 

It is important, as I hope the Senator 
from Kansas and I have pointed out, 
that we must do something on a na-
tional basis. Missouri patients cannot 
continue to lose their trusted doctors 
to the State of Kansas. We cannot see 
people driven out of the practice of 
medicine—well-educated, good practi-
tioners who cannot afford the pre-
miums. Unless we act today, retaining 
and recruiting doctors in Missouri will 
continue to be a difficult task. 

I urge my colleagues to consider the 
experience of patients in Kansas City 
and across Missouri and support the es-
sential medical liability reforms in S. 
11. 

Mr. President, I ask unanimous con-
sent that an editorial in today’s Wall 
Street Journal entitled ‘‘Political Mal-
practice’’ be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Wall Street Journal] 

POLITICAL MALPRACTICE 

Democrats are expected to muster the 41 
votes needed to kill medical liability reform 
in the Senate today, so why are Republicans 
smiling? Perhaps because they know they’re 
teeing up what promises to be one of their 
better issues going into 2004. 

Democrats have long made the Senate the 
graveyard of any and all legal reform. The 
news is that they’re having a harder time 
getting away with it. The scandal of asbestos 
litigation has forced them at least to bargain 
on that issue, while momentum is also build-
ing to limit class-action suits. It says some-
thing about Tom Daschle’s devotion to the 
trial bar that he’s willing to ask his Mem-
bers to walk the plank even on medical li-
ability, just as voters are discovering the 
damage it is doing to health care across the 
country. 

No fewer than 19 states are in ‘‘mal-
practice’’ crisis; Doctors have protested or 
walked our from Nevada to New Jersey, 
while pregnant women have had to cross 
state lines to find an obstetrician. One New 
Jersey doctor has held seminars to train 
toll-booth operators in emergency delivery, 
since more live births are likely to occur in 
transit to a distant hospital. 

Before Texas passed a recent reform, 14 of 
17 medical insurers had left in the past two 
years. In Arkansas, doctors who treat nurs-
ing-home patients face a 1,000% premium in-
creased on renewals. In West Virginia, trau-
ma centers closed and doctors went on strike 
before Democratic Governor Bob Wise led a 
successful reform effort. Because they con-
tribute to the practice of ‘‘defensive’’ medi-
cine—or unnecessary procedures just to be 
sure—liability suits are also a major cause of 
rising health-care costs. 

All of this prompted the House to limit 
medical damages by a vote of 299–196 in 
March. But Senate Democrats continue to 
just say no. California’s Dianne Feinstein 
dallied with support for a while, before the 
lawyers and Mr. Daschle yanked her back 
into line. 

The irony is that the proposed Senate bill 
is modeled after California’s own successful 
1975 reform that limited pain and suffering 
damages to $250,000. Victims of genuine mal-
practice still get compensated for economic 
harm, but they are no longer able to win the 
lottery of a huge jury award. In the past 25 
years premiums across the U.S. have risen 
three times more than in California. 

Even if reform fails in Congress, the na-
tional battle has helped to trigger a wave of 
change in the states. Ten states have passed 
some liability reform in the past year, and 
another 17 have debated it. Nearly all of 
these reforms include some limit on non-eco-
nomic damages, the kind that drive insur-
ance rates out of sight and are unconnected 
to genuine harm. 

Still more state reforms are on tap this 
year. Florida Governor Jeb Bush is calling 
his legislature back for an unprecedented 
second session starting today to address the 
problem. Connecticut, where obstetricians 
will seen an 85% increase in premiums for 

next year, may also have a special summer 
session. 

As federalists, we think this wave of state 
reform is probably better than a single na-
tional law. Unlike class actions, which dam-
age commerce nationwide, medical liability 
affects health care in individual states. If a 
state’s political-legal class is driving doctors 
away, then its voters can throw the political 
bums out. That may be what eventually hap-
pens in Missouri, for example, where Demo-
cratic Governor Bob Holden is promising to 
veto reforms passed by the GOP-run legisla-
ture. There’s also a danger that a national 
reform might override even better state 
laws, such as California’s. 

The argument for national reform is that 
the crisis is too acute to wait for 50-state 
trench warfare, especially against a trial bar 
grown so rich on tobacco and asbestos shake-
downs that it can buy entire legislatures. 
Some states in crisis, notably Pennsylvania, 
also have constitutional obstacles to capping 
non-economic damages. And yet reform’s re-
cent success shows that is can be done. 

The vote in Congress will help this along 
by educating Americans about the problem 
and who refuses to solve it. Among Repub-
licans, we’ll be watching Pennsylvania’s 
Arlen Specter in particular. He’s typically a 
pal of the trial lawyers (his son is a medical 
liability lawyer), but he also faces a primary 
challenge next year from a reform pro-
ponent, Congressman Pat Toomey. 

But the main result of today’s vote will be 
to get the Democrats on record for killing 
reform one more time. They will then have 
handed President Bush and most Repub-
licans an issue that is both good policy and 
good politics for next year. In a debate be-
tween lawyers and patients, we know where 
the voters will come down.

Mr. BOND. The Wall Street Journal 
says:

As federalists, we think this wave of state 
reform is probably better than a single na-
tional law. Unlike class actions, which dam-
age commerce nationwide, medical liability 
affects health care in individual states.

It goes on:
The argument for national reform is that 

the crisis is too acute to wait for a 50-State 
trench warfare, especially against a trial bar 
grown so rich on tobacco and asbestos shake-
downs that it can buy entire legislatures.

I yield the remainder of my time. I 
thank the Chair. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, let me 
say at the outset, we have talked a lot 
about the Patients First Act that is be-
fore us, S. 11. As far as I can tell, this 
is ‘‘patients last.’’ It says, regardless of 
the injury you sustained because of 
medical errors, medical negligence, 
medical malpractice, we are going to 
limit you to $250,000 that you can re-
cover for your pain and suffering no 
matter how many years you have to 
endure. 

This is a photograph of Sharon Keller 
whom I met yesterday, a proud reg-
istered Republican, as she announced 
in our press conference. After a 
hysterectomy, she went into the doc-
tor’s office for an exam. Unfortunately, 
the surgeon, as she examined her, made 
a move and removed a suture and 
bleeding started. When the bleeding be-
came excessive, the doctor left the 
room and left Sherry on the examining 
table as she went out to find someone 
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who could respond to the need and, at 
the same time, went to see some other 
patients while Sherry was bleeding on 
the examining table. 

Unfortunately, after a period of time, 
she went into shock and fell off the ex-
amining table, as she was left unat-
tended in the examining room. When 
she fell off the table, she hit the 
counter as she fell and damaged her 
spinal cord, rendering her an incom-
plete quadriplegic. 

In this state of bleeding and virtually 
paralyzed, she dragged herself out into 
the hallway to beg for help. The doctor 
called an ambulance to take her to the 
emergency room but said: Just trans-
port her; you do not need to treat her 
on the way. She waited several hours 
at the emergency room before they 
eventually treated her. She will never 
walk again. She is a housewife and 
mother who had no lost wages because 
of this and, frankly, because of this 
bill, she would be limited to recover 
$250,000. 

Is that jackpot justice? Has Sherry 
Keller made out like a bandit—
$250,000—for what she is going to go 
through for the rest of her life? Is she 
being treated first as a patient? She is 
being treated last, and that is unfortu-
nate and unfair. 

There is a medical malpractice insur-
ance problem in America. We should 
address it in a responsible way and not 
at the expense of victims such as Sher-
ry Keller. 

Senator GRAHAM of South Carolina 
and I have introduced a bill as an alter-
native to this which we believe is a 
constructive first step toward dealing 
with this. 

First, to increase patient safety ef-
forts across the United States to re-
duce malpractice. 

Second, to provide an immediate tax 
credit for doctors and hospitals for 
their malpractice premiums. Doctors 
and hospitals cannot afford to wait 8 to 
15 years, as the sponsor of this legisla-
tion says it will take, before limiting 
the recovery of victims results in low-
ers premiums. 

Incidentally, there are people in the 
insurance industry who will not even 
say it will result in any reduction in 
premiums over a period of time. 

We also repeal the antitrust exemp-
tion given to the insurance industry, 
which is totally unfair, which will end 
collusion among those companies in 
setting rates. 

We reduce frivolous lawsuits in say-
ing to attorneys, those few bad actors: 
If you do it, we not only will fine you, 
but ultimately we will prohibit you 
from filing this type of lawsuit. 

We give grants to hard-hit areas de-
scribed in Missouri, Kansas, Illinois, 
and North Carolina, so they can deal 
with losing doctors and hospitals. We 
say that punitive damages are going to 
be allowed in only the most egregious 
cases, serious intentional situations. 
But if a doctor has been involved in 
helping his or her community through 
Medicare and Medicaid, they would be 

immune from punitive damages in 
medical malpractice cases. 

We do not provide this great protec-
tion for the drug companies and the 
medical device manufacturers who de-
cided to jump on this medical mal-
practice bandwagon for the ride and 
limit their own liability. 

We do not preempt State laws. Indi-
vidual States can still make decisions 
they made historically, and we do pro-
vide statute of limitations be decided 
by each State. 

This is going to result in lower pre-
miums and better situations for people 
across America. It is a better way to 
go. I, frankly, think we have to look at 
the root causes of the malpractice in-
surance problem. First is the incidence 
of malpractice of epidemic proportions, 
according to the Bush administration. 
That is the root cause. 

Secondly, the malpractice insurance 
companies, when they made invest-
ments during the Clinton era, as the 
stock market was booming—and we all 
remember that—they did quite well. 
When the bottom fell out a couple 
years ago in the stock market, so did 
their investments. 

What does an insurance company do 
when their investments start to lose 
ground? They raise the premiums on 
the doctors. That is what is going on 
here. We are being asked to penalize 
patients and victims of medical mal-
practice because of the investment 
practices of insurance companies. We 
are riding to the rescue of insurance 
companies at the expense of children 
whose lives are forever damaged and 
changed because of medical mal-
practice. We are putting limitations on 
recovery for people who are innocent 
victims so we can help the bottom line 
and profitability of insurance compa-
nies.

Time and again, this Senate races to 
protect special interest groups and for-
gets the families, children, and elderly 
people across America who are the vic-
tims of this wrongdoing. That is not 
fair to them. It certainly is not fair to 
this country. 

I end by saying to doctors and hos-
pitals across this country, after we de-
feat this bad bill, let us come together 
for a reasonable solution to reduce 
medical malpractice, to bring in the in-
surance companies and hold them ac-
countable and say to the legal profes-
sion they must guarantee to us as well 
that there will be responsible conduct 
on their part. 

I reserve the remainder of my time. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. All time has 
expired. 

Mr. ENSIGN. I have 2 minutes and 20 
seconds remaining. 

The PRESIDING OFFICER. There is 
no time remaining. 

Mr. ENSIGN. I yielded to the Senator 
from Missouri and reserved 2 minutes 
and 20 seconds for myself. 

The PRESIDING OFFICER. It is my 
understanding the Senator from Mis-
souri used that time. 

Mr. DURBIN. If I might, I am happy 
to yield 2 minutes to the Senator from 
Nevada. I ask unanimous consent that 
the Senator from Nevada have 2 min-
utes. 

Mr. PRESIDING OFFICER. There is 
no time to be yielded. 

Mr. SCHUMER. Mr. President, as I 
understand it, I have 10 minutes. 

The PRESIDING OFFICER. Under 
the previous order, at 11:10, the Demo-
cratic leader will be recognized for 10 
minutes. At 11:20, the majority leader 
will be recognized for 10 minutes. 

Mr. SCHUMER. I designate myself as 
the Democrat to control those 10 min-
utes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. I am happy to yield 2 
of those 10 minutes to the Senator 
from Nevada, and I will then take the 
next 8 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Nevada. 
Mr. ENSIGN. Mr. President, I thank 

my colleague for the time.
I will make a couple of quick points. 

First, we have seen a lot of pictures 
from the Senator from Illinois. He 
talked about the $250,000 cap on dam-
ages included in this bill. Let’s get one 
thing straight. It is a $250,000 cap on 
pain and suffering. 

He put up a picture of a young child. 
I will read some of the totals. Cali-
fornia has comprehensive medical li-
ability reform in place that this bill I 
have presented today is modeled after. 
These are the following awards, and 
these are almost all economic damages 
or medical damages that were awarded 
to these infants: $43,500,000 in May 2002; 
July 1999, $30,800,000; April 1999 in Or-
ange County, almost $7 million; Janu-
ary 1999 in Los Angeles County, almost 
$22 million; December 2002, $84 million. 
So for pictures to be put up and to say, 
what is this child going to get, this 
child can get a lot. Most of these 
awards are in economic damages or in 
medical expenses. Those damages are 
not capped in this bill. 

The next picture we have to put up is 
a woman with her child. Because there 
was no OB/GYN available, she had to 
deliver this child on the side of a road 
by herself. Unfortunately, the patient 
did have complications, and the mother 
had to provide CPR to the baby on the 
side of the road in the middle of the Ar-
izona desert. Thankfully, the baby sur-
vived. But she could have had serious 
consequences, and then they would not 
have been able to get compensation 
from anybody. And this is because 
there was no care available at the com-
munity hospital that she had to bypass 
because the doctors could no longer af-
ford the premiums because of the frivo-
lous and outrageous lawsuits that are 
destroying our court system. 

I yield the floor. 
NOMINATION OF VICTOR J. WOLSKI 

The PRESIDING OFFICER. The Sen-
ator from New York. 
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Mr. SCHUMER. Mr. President, I ask 

that I be given 4 minutes of the re-
maining 8 and the Senator from Illinois 
be given 4. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. Mr. President, I want 
to repeat the arguments against Mr. 
Wolski. Something new has happened 
since I spoke an hour ago. The AFL-
CIO has come out against him, which is 
understandable, because of his ide-
ology. 

Mr. Wolski should be defeated for two 
reasons. First, he is an ideolog. This 
important court, when it comes to the 
environment, does not deal with much 
else we would care about, other than 
just claims issues, and we should not 
have somebody who is a self-described 
ideolog. Let me repeat that Victor 
Wolski, in his own words, said every 
single job he has taken since college 
has been ideologically oriented, trying 
to further his principles, which he de-
scribes as a libertarian belief in prop-
erty rights and limited government. 

I do not think the Founding Fathers 
intended judges to be ideologs. That is 
why they have us advise and consent, 
so that if a President, as this President 
does, sees judges through an ideolog-
ical prism and does not nominate mod-
erates—I do not like judges far right or 
far left—when he nominates them, we 
can be the check. We have used that 
power judiciously. We have defeated or 
filibustered only two of the 134 nomi-
nees the President has made. 

This man deserves to be defeated. He 
is an ideolog, way over. If my col-
leagues believe we have made advances 
in clean water and clean air, his theory 
is that any type of environmental law 
is a taking, which denies the compact 
on which we all live: That if someone 
lives upstream on a river from some-
body else, they do not have the right to 
dirty that river and foul the water of 
the person who lives downstream. If 
someone lives 100 miles east and they 
own a factory where the winds blow in 
that direction, they do not have a right 
to spew SO2 and NO2 in the air and foul 
the lungs of people who live downwind. 

Mr. Wolski does not believe in that. 
He says if someone has the money and 
can build the plant, go build it. That is 
the core of his beliefs in terms of 
takings. So he is an ideolog. He does 
not have the temperament for the 
bench, as mentioned. He said that 
Members of Congress were, and this is 
his word, bums. If he does not like us, 
he has a right to denounce us, but that 
is not the kind of word of a person we 
want to see as a judge. 

Just as importantly, whatever one’s 
views on Wolski, this is a boondoggle, a 
waste of money. The average number of 
cases a court of appeals judge handles 
is 355. The Court of Federal Claims 
handles 24. If we add these judges, it 
will go down to 19—a million-dollar 
boondoggle. 

The Washington Post, in an editorial, 
called it the ‘‘Court of Extravagance.’’ 
When President Clinton was President, 

Members of the other side refused to 
fill these vacancies, stating there were 
too few cases and too small a workload. 
Well, the workload is even smaller and 
we are nominating four judges. We do 
not have money for all of what we are 
talking about—prescription drugs 
health care, education—and we are 
doing this. It is wrong. It is hypo-
critical of those who have said in the 
past that this court should not be 
filled, because it has such a low case-
load, to fill it now. 

I urge Mr. Wolski’s nomination be de-
feated.

Mr. SANTORUM. Mr. President, I 
rise in support of proceeding to the 
consideration of S. 11, the Patients 
First Act. The issue of medical liabil-
ity reform has been studied exten-
sively, and clearly Federal policy-
makers have an obligation to address 
the explosion in litigation across the 
country and jackpot-sized awards that 
are having a severe impact on doctors, 
hospitals and patients’ access to care. 

This is a national crisis that requires 
a Federal solution. The crisis is not 
confined within State lines, as patients 
are losing access to physicians within 
their State and are having to cross 
State lines merely to get access to 
care. Similarly, physicians are being 
forced to leave their practices due to 
high insurance rates, and relocate to a 
State that has enacted some type of 
reasonable reform that has remained 
on its books through judicial review. 

In Pennsylvania and many other 
States, health care providers are facing 
enormous increases in their medical li-
ability insurance premiums or are un-
able to obtain coverage at all due to a 
significant rise in scarce resources 
being drained from our health care sys-
tem because of sporadic and sometimes 
frivolous health care litigation. As a 
result, real patients are being denied 
access to care and losing their family 
doctors because of exorbitant medical 
liability costs. 

In some States including Pennsyl-
vania, some ob-gyns have been forced 
to stop delivering babies, trauma cen-
ters have closed, and physicians are 
grappling with how they can continue 
to provide other high-risk procedures. 
South Philadelphia now has no oper-
ating maternity wards. In Fayette 
County, a practice of three obstetri-
cians that delivers half of the babies 
born in the area stopped delivering ba-
bies when faced with a premium in-
crease from $150,000 in 2002 to $400,000 
in 2003. And according to the Pennsyl-
vania Medical Society, 72 percent of 
doctors in our State have deferred the 
purchase of new equipment or the hir-
ing of new staff due to increased med-
ical liability costs. 

To be sure, Mr. President, the health 
care profession is not free of error. And 
I fully support a person’s right to seek 
just compensation when they are 
harmed by negligent or improper med-
ical care. And I also fully support ini-
tiatives referenced over the past couple 
of days that would help to root our and 

prevent medical errors. But escalating 
jury awards and the high cost of de-
fending against lawsuits—even frivo-
lous ones—are driving up liability pre-
mium increases, with devastating re-
sults for patients. 

According to Jury Verdict Research, 
the median jury award increased 43 
percent in just one year, 1999–2000. 
More than half of all jury awards today 
top $1 million, and the average jury 
award has increased to $3.5 million. 
And the vast majority of medical li-
ability claims do not result in any pay-
ments to patients. 

And so how does this impact pa-
tients? Quite simply, medical profes-
sionals are fleeing from areas where 
medical liability premiums are esca-
lating at a rapid pace. We have heard of 
many horror stories over the past cou-
ple of days and in Congressional testi-
mony about patient access to care 
being adversely affected. The Wilkes-
Barre Times Leader, on October 23, 
2002, reported the experiences of one of 
my constituents in Northeastern Penn-
sylvania who suffers from two herni-
ated disks, having to travel an entire 
day because high insurance premiums 
have decreased the number of neuro-
surgeons.

The truth is—every American pays 
the price for this country’s liability 
crisis, and Congress and the President 
have a responsibility to fix this very 
serious problem. 

Pennsylvania’s own Representative 
JIM GREENWOOD has been a strong lead-
er on this issue and has introduced the 
bipartisan HEALTH Act, legislation 
which would put in place new Federal 
minimum standards for liability re-
form, based on measures that have 
been proven to be effective in States 
like California with its proven MICRA 
reforms, to help prevent excessive 
awards that are driving up health care 
costs, encouraging frivolous lawsuits, 
and promoting time-consuming legal 
proceedings. 

The Patients First Act we are seek-
ing to consider here in the Senate is 
largely based on the House-passed 
HEALTH Act, and includes many com-
monsense provisions which can serve as 
a bipartisan model for medical liability 
reform. It would establish a reasonable 
Federal fall-back cap on non-economic 
and punitive damages, but would allow 
States the flexibility to set levels high-
er and lower if they choose. It would 
allow for unlimited economic damages, 
and would ensure fair allocation of 
damages, in proportion to a party’s de-
gree of fault. It would also ensure that 
more of the awards from meritorious 
cases are paid to the patient instead of 
trial lawyers. 

Far from limiting the opportunities 
of patients to seek redress in the 
courts, S. 11 would ensure full and un-
limited recovery of economic damages, 
of medical expenses, of rehabilitation 
costs, childcare expenses, all current 
and future wage earnings that are lost, 
including employer-based benefits, and 
any other economic losses. 
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We have heard a lot from the other 

side of the aisle about how this legisla-
tion would somehow limit patient ac-
cess to the courts by forcing a Federal 
mandate to limit non-economic dam-
ages to $250,000. This is completely 
false, and the other side of the aisle 
knows it. S. 11 would give States the 
flexibility to establish or maintain 
their own laws on damage awards, 
whether higher or lower than those 
provided for in this bill. 

And the experience of California 
shows that injured patients have not 
only maintained access to the courts, 
but in many cases have received multi-
million dollar awards in economic 
damages, including minors and non-
working spouses. 

The opponents of moving to consider-
ation of this bill have also tried to 
move the spotlight away from the un-
derlying issues of cost and access and 
suggest that the answer lies in insur-
ance reform. This is a flawed argument 
that takes needed attention away from 
the real problems. 

Suggestions that liability rates are 
high because insurance companies are 
trying to recover past losses are, quite 
simply, factually wrong. As a matter of 
law, medical liability rates are deter-
mined by estimates of future losses 
from claims. State regulators are al-
ready required by law to reject liabil-
ity insurance rates that are excessive. 
Changing insurance laws will do noth-
ing to change the underlying reason for 
rising premiums—an increase in 
meritless litigation and skyrocketing 
jury awards. 

President Bush is committed to pass-
ing balanced bipartisan legislation that 
will put reasonable limits on liability 
lawsuits while allowing compensation 
for patients truly harmed by medical 
malpractice. Such reforms can save the 
Federal government and our health 
care system tens of billions of dollars 
in rooting out frivolous lawsuits and 
reducing defensive medicine. 

We can and should create a medical 
liability system that more equitably 
and rapidly compensates patients who 
have received substandard care, but 
which at the same time limits frivo-
lous lawsuits and increases access to 
health care by reducing the excessive 
costs of the system. 

Mr. President, we have an obligation 
to at least move to consideration of 
this bill, to have the opportunity to 
offer amendments, and to show the 
American public that Congress is capa-
ble of working toward real solutions on 
this growing health care crisis.

Mrs. DOLE. Mr. President, today the 
Senate must make a decision that will 
affect the entire state of our health 
care system. For years, America has 
enjoyed world-class health care. We 
have led the way in cures and treat-
ments, we have developed the latest 
and the best technologies, and we have 
ensured that our doctors are trained in 
ground-breaking procedures. Indeed, 
our Nation has accomplished much in 
the area of health care. 

But today the future of our world-re-
nowned health care system sits in the 
balance as this Senate mulls two very 
important choices. Will we succumb to 
some trial lawyers who have nearly 
crippled the system by filing hundreds 
of frivolous lawsuits each year? Or will 
we do the right thing and place limits 
on these lawsuits and the big-money 
fees lawyers earn off of them, so that 
our doctors can have the peace of mind 
they need to do the job they love? I 
challenge my colleagues to do the lat-
ter. 

America is in the midst of a crisis. 
Those who need health care, the most 
vulnerable and sickest among us, are 
the real victims. We have all heard 
their stories. Too many of our patients 
can’t get doctors, can’t get specialists, 
can’t get health care. In North Caro-
lina, rural residents have been among 
the hardest hit. Patients tell stories of 
driving miles just to find a doctor to 
treat an illness. There have been re-
ports of women driving for miles and 
miles just to find someone to deliver 
their baby. This is beyond unaccept-
able. No one in this country should 
have to struggle like this for health 
care. The America I know is better 
than that. 

I have heard from doctors in my 
State. And this crisis is having a detri-
mental effect on our medical providers. 
Too many of them can’t afford rising 
malpractice insurance rates. They have 
had to curb their medical practices, 
stop taking some patients, move to an-
other State and perhaps the most pain-
ful, leave the profession altogether. Dr. 
Jack Schmitt says his insurance pre-
miums went from $18,000 to $45,000 a 
year. He eventually decided to leave 
his practice and teach at the Univer-
sity of Virginia Medical School. 

Doctors who decide to remain are 
forced to practice defensive medicine 
and order an excessive amount of tests 
and procedures to protect themselves 
from lawsuits. Dr. Steve Turner of Gar-
ner estimates that internists like him 
prescribe close to $5,000 a day in defen-
sive medical practices or $1.2 million a 
year per doctor. This cannot continue. 

North Carolina is included on a list 
of 18 States that the American Medical 
Association says is suffering from a 
medical liability crisis. According to 
the AMA, some North Carolina hos-
pitals have seen their liability insur-
ance premiums rise three- and five-fold 
in the last few years. Specialists—like 
our obstetricians, emergency doctors, 
and anesthesiologists—are seeing even 
higher increases. 

Consider this: Novant Health, the 
corporate parent of Presbyterian Hos-
pital in Charlotte, saw its malpractice 
insurance increase by 114 percent be-
tween the years 2000 and 2003. They are 
now paying $4.5 million in malpractice 
insurance. 

In Catawba County, doctors partici-
pating under the Network of Primary 
Care practices have been told that be-
cause of rising premiums, charity care 
will no longer be purchased for them 

under their policy. This means if doc-
tors want to volunteer their medical 
services at a soup kitchen, homeless 
shelter, or some other charity, they are 
going to have to first buy separate, 
costly insurance coverage themselves. 

Even our Level III trauma center in 
Cabarrus County is in danger of closing 
after premiums increased 88 percent. 
The list, the stories, and the pain are 
endless. 

The legislation before us is a solution 
that we know works. It is modeled 
after California’s MICRA law which has 
been in place since 1975 and has kept 
insurance premiums down in that 
State. This legislation does not cap 
damages. Victims who suffer from a 
doctor’s malpractice will be able to re-
cover every penny of their actual eco-
nomic damages. It does limit non-
economic damages, like pain and suf-
fering. Punitive damages would be lim-
ited and so would attorneys’ fees. But 
the legislation allows patients to col-
lect for medical bills, funeral expenses 
and other costs. And States would still 
have the option of setting higher or 
lower caps than what is in the bill. 

This really is one of those issues 
where the Senate cannot sit idly by. 
The House has passed a bill. It is time 
for the Senate to do the same. 

We have a choice. We can vote with 
some trial lawyers who file endless 
lawsuits and watch our health care sys-
tem spiral into decay, or we can put an 
end to this debate and protect our 
health care system by casting a vote 
for our patients and the medical profes-
sionals who so tirelessly care for them. 
I urge my colleagues to vote in favor of 
cloture. Let’s pass the bill for our pa-
tients who need it most.

Mr. NELSON of Florida. Mr. Presi-
dent, while I recognize that medical 
malpractice insurance premiums have 
increased at an alarming rate in many 
States, I rise today in opposition of the 
Patients First Act of 2003, S. 11. This 
bill does not put patients first, and 
fails to address major parts of the prob-
lem. 

Any legislation aimed at reducing 
premiums for medical malpractice in-
surance must include reforms to the in-
dustry, and should be done by experts 
at the State level. Insurance regulation 
and tort law are traditional State 
issues. 

The Senate is moving forward on this 
bill even though it has not been vetted 
through the appropriate committees. 
To date, there have been no hearings in 
Judiciary or a markup of S. 11. 

In addition to foregoing the appro-
priate legislative process, I am also 
concerned that this proposal, as intro-
duced, fails to do what it promises to 
do—ensure patients’ access to doctors 
and decrease malpractice insurance 
rates for physicians. 

As a former insurance commissioner, 
I learned first hand that insurance is 
best regulated at the State level. That 
level or regulatory oversight over the 
industry ensures that residents of a 
particular State are all afforded the 
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same protections and guarantees. A 
one-size-fits-all approach like S. 11 is 
not the best policy. 

In addition, one of the cornerstones 
of the McCarran-Ferguson Act in 1945 
was that in exchange for exemption to 
Federal antitrust laws, the regulation 
of the business of insurance would be 
carried out at the State level. 

In the late 1980s and early 1990s insur-
ers flocked to the medical malpractice 
insurance market because of increased 
cashflow and rising interest rates. 
These insurers pursued as much busi-
ness as they could and as competition 
increased, prices dropped. This com-
petition created an environment of 
underpricing the actual risks of the in-
surance. 

As the economy worsened and invest-
ment income dried up, insurance com-
panies increased premiums to recover 
investment as well as insurance losses. 
The Senate should not ignore the busi-
ness practices of the insurance indus-
try in the so-called ‘‘medical mal-
practice crisis.’’

In a recent report by the Institute of 
Medicine it was estimated that 98,000 
people die each year due to preventable 
medical errors. That is 268 each day. 
Why then instead of solely focusing on 
the tort system are we not also ad-
dressing this issue? After all these er-
rors are the reasons most people seek 
compensation. 

The Senate’s proposal fails to im-
prove overall patient safety and the re-
porting of medical errors. Patients 
should have access to this information 
and be allowed to make informed deci-
sions about their physicians.

Proponents of this legislation argue 
that by limiting the risk of insurance 
companies through caps on damages, 
that by protecting their interests, we 
will then lower medical malpractice in-
surance premiums and ensure access to 
health care providers. I do not believe 
this is accurate. 

In the State of California, which al-
ready limits non-economic damages to 
$250,000, the average actual premium is 
$27,570, 8 percent higher than the aver-
age of all States that have no caps on 
non-economic damages. Clearly a cap 
did not keep these premiums from ris-
ing. 

In Florida, as in the Nation, we have 
had some sad malpractice cases. If pa-
tients had access to information about 
their doctors then perhaps Willie King 
may not have had the wrong foot am-
putated in 1995. 

Mr. King was admitted to University 
Community Hospital in Tampa, Flor-
ida, for the removal of his right foot. 
Imagine his surprise when he woke up 
to find that Dr. Rolando Sanchez had 
removed the left one instead. As it 
turns out 2 years earlier, Dr. Sanchez 
had settled a claim from a man who 
agreed to one type of hernia operation 
but instead had another, State records 
show. 

Still, Mr. King—who was already col-
lecting disability—still had to have his 
other foot removed and was unable to 

remain independent as he had been 
prior to the operation. 

To cap damages, without regard to 
the extent of an injury is shortsighted 
and unfair. Caps just do not fix the 
problem. It is far more complicated 
than that. 

In California, which is often touted 
as the example of how effective caps 
are, medical malpractice premiums in-
creased by 190 percent during the first 
12 years following enactment of the 
$250,000 MICRA cap. It was not until 
California’s Proposition 103 was en-
acted that malpractice premiums were 
lowered and stabilized. 

In Florida, where this issue is being 
hotly debated, insurers have made no 
guarantees to lower their premiums. 
Even after the Governor sought to get 
that assurance by further protecting 
them from lawsuits, the industry still 
refused to guarantee any sort of de-
crease in rates. 

In addition to caps not reducing mal-
practice insurance premiums, they are 
also unfair. Take the case of Janet 
Pandrea from Coconut Creek. 

In January 2002, at the age of 65, Mrs. 
Pandrea was diagnosed with cancer in 
her chest. Janet had been married for 
46 years, she had been a healthy and 
active mother and grandmother. She 
was told to begin chemotherapy treat-
ments, and died from complications 
after only 2 months. 

The doctors did not tell her family 
why she died so suddenly, so they re-
quested an autopsy. The autopsy 
showed that she never had cancer. 
Janet should never have been subjected 
to the chemotherapy that killed her. 

The economic damages for a 65-year-
old woman would cover only her med-
ical bills. Her family would not be able 
to recover more than $250,000 for the 
loss of their wife, mother, and grand-
mother. 

Mr. President, I rise in opposition to 
this legislation, not because I do not 
think that there is a serious problem 
with the medical malpractice insur-
ance in this country, but I do not sup-
port this bill because it will not reduce 
premiums or enhance a physician’s 
ability to provide care.

Mr. FEINGOLD. Mr. President, I rec-
ognize that we have a problem in this 
country with malpractice insurance 
premiums. I would like very much for 
Congress to address that problem. It is 
my judgment that S. 11 will not solve 
that problem, and it will harm inno-
cent Americans who have suffered hor-
rible and permanent injury at the 
hands of negligent medical practi-
tioners. I will therefore vote no on the 
cloture motion. 

Mr. President, there are many provi-
sions of S. 11 with which I have serious 
disagreement. Let me just mention a 
few. In a provision called the fair share 
rule, the bill eliminates joint and sev-
eral liability in medical malpractice 
cases. What that means is that if one 
responsible defendant is insolvent and 
has no insurance coverage, the victim 
of malpractice ends up without a full 

recovery of his or her damages. This is 
not fair. Most State laws provide that 
the risk of one defendant being insol-
vent or judgment-proof is borne by the 
other responsible defendants. There is 
no reason to change this longstanding 
principle of law. 

Another problem with this bill is the 
new statute of limitations that the bill 
imposes on medical malpractice 
claims. Shorter statutes of limitation 
don’t discourage frivolous claims, they 
encourage them. Lawyers facing a 
looming statute of limitations have to 
file lawsuits to protect their clients’ 
options. Imposing a statute of limita-
tions of as little as 1 year, as this bill 
does, does not allow adequate time to 
investigate a claim and determine if it 
is really worth filing. 

I am also concerned that this bill has 
been drafted to protect not only doc-
tors but medical device manufacturers 
and drug companies from liability 
claims. There is no evidence that suits 
against these defendants are contrib-
uting to rising medical malpractice in-
surance premiums. So this bill is not 
just a medical malpractice bill, it is a 
product liability bill. 

But the most ill-advised provision in 
this bill is the cap on noneconomic 
damages of $250,000. At the one hearing 
held on this issue this year, the Judici-
ary and HELP Committees heard from 
Linda McDougal, a 46-year-old Navy 
veteran from Woodville, WI. Last year, 
Ms. McDougal underwent a double mas-
tectomy after her biopsy results were 
switched with those of another patient. 
She didn’t have cancer, she never had 
cancer. We can be thankful for that. 
But her life, and her family’s life, will 
never be the same. 

I hope everyone in the Senate will 
read Linda McDougal’s testimony and 
learn about her experience. It is a pow-
erful cautionary tale for those of us 
who are charged with voting on legisla-
tion concerning medical malpractice.

I find it hard to believe that anyone 
in this body can look Linda McDougal 
or any of the thousands of victims of 
catastrophic medical malpractice in 
the eye and say, ‘‘$250,000 is all your 
pain and suffering are worth.’’ Would 
any of us be able to tell our mothers or 
our wives or our daughters that their 
damages should be limited to $250,000 if 
they were the victims of the unspeak-
able pain and lifelong sadness that 
Linda McDougal will endure? Remem-
ber, Linda McDougal didn’t have ex-
traordinary medical bills or lost wages. 
Her damages are noneconomic. But her 
loss is real, it is permanent, it is 
unfathomable. 

There is no question that we have a 
problem in this country over the cost 
of malpractice insurance. But the solu-
tion cannot be to penalize innocent vic-
tims like Linda McDougal, to prolong 
and extend this suffering by denying 
them adequate compensation. 

We have virtually no evidence that 
caps on economic damages will actu-
ally lower insurance rates. Indeed, as 
Senator DURBIN noted in this debate, in 
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States that have caps on noneconomic 
damages, insurance premiums in-
creased 48 percent from 1991 to 2002. 
But in States without caps, the insur-
ance has been only 36 percent. So the 
case has just not been made that the 
caps in this bill will lower malpractice 
premiums. But more importantly, the 
case has not been made, and in my 
view cannot be made, that these caps 
are fair to victims like Linda 
McDougal. 

There very well may be solutions 
that we in the Senate can develop to 
addrsess the cost of medical mal-
practice insurance in this country and 
the effect on patient care that rising 
premiums are causing. And there cer-
tainly are things we can do to address 
the disturbing problem of medical 
error in this country. The Institute of 
Medicine estimates that between 44,000 
and 98,000 adverse medical events occur 
in hospitals every year. 

If we want to reduce malpractice in-
surance premiums we must address 
these problems as well as looking 
closely at the business practices of the 
insurance companies. What we 
shouldn’t do is limit the recovery of 
victims of horrible injury to an arbi-
trarily low sum. 

This is obviously a complicated issue. 
This is the kind of issue that needs to 
be explored in depth in our committees 
so that a consensus can emerge. It is 
not the kind of issue that should be 
brought directly to the floor with such 
a great gulf between supporters and op-
ponents. So I will vote ‘‘no’’ on cloture 
today, and I hope that the bill will go 
through the HELP Committee and/or 
the Judiciary Committee before we 
begin floor consideration of this impor-
tant topic.

Mr. ALEXANDER. Mr. President, I 
come to the floor today to express my 
concern with the rising cost of medical 
liability insurance. I have heard from 
doctors and hospitals from one end of 
Tennessee to the other, all concerned 
with the sky rocketing cost of medical 
liability premiums. The increasing cost 
of medical liability insurance is cre-
ating a patient access crisis because 
doctors are leaving the practice of 
medicine. 

At Hardin County General Hospital 
in Savannah, TN, both an orthopedist 
and an OB/GYN have left the hospital 
to go practice in other States because 
their insurance premiums were too 
high. High medical liability insurance 
is one more reason it is difficult to re-
cruit specialists to rural areas. 

At the University of Tennessee 
Health Sciences Center in Memphis, 
young people just entering the profes-
sion are being sued at a horrifying 
rate, discouraging them from con-
tinuing with the practice of medicine. 
Since 1990, one third of all residents in 
training have been served with a mal-
practice suit. Some specialties, such as 
OB/GYN and Neurosurgery, are being 
sued so frequently that students are 
not pursuing these specialties. This 
will soon cause a crisis in access to spe-
cialty care. 

Tennessee hospitals experienced li-
ability insurance premium increases of 
75 percent to 400 percent last year. Bap-
tist Memorial Health Care Corporation 
in Memphis, TN, had liability coverage 
of $2.7 million for 2002. For 2003, Bap-
tist was quoted $8.3 million for liability 
coverage. This is an increase of $6 mil-
lion in 1 year. 

In 2002, the medical liability pre-
mium for an OB/GYN in Tennessee was 
$62,000. In 2003, the premium more than 
doubled to $160,000, and in 2004, it is es-
timated to more than double again to 
$285,000. This sort of increased cost is 
not sustainable. I am worried about 
who will deliver babies in my State. 
Other physicians are also feeling the 
squeeze. In 2002, the medical liability 
premium for a family practice physi-
cian was $44,000. In 2003, the premium 
increased to $117,000. Again, this sort of 
increased cost is not sustainable. 

I believe that S. 11, the Patients 
First Act, is a great step in the right 
direction. The Patients First Act will 
reduce the effects of excessive liability 
costs by placing a sensible cap on non-
economic damages. The bill will still 
allow unlimited economic damages. If 
a patient is injured, they will have un-
limited access to economic damages to 
pay for their recovery. 

S. 11 will help stem the tide of rising 
medical liability premiums before pa-
tients lose access to medical care. I 
hope we reach cloture on the motion to 
proceed so that we can consider this 
very important legislation.

Mrs. MURRAY. Mr. President, there 
is a health care crisis in this country. 
Millions of Americans have no health 
insurance. Insurance companies con-
tinue to increase their premiums and 
doctors and patients are the ones who 
are paying. 

In my home State of Washington, our 
health care system is in trouble. Some 
doctors are closing their practices, re-
tiring early, or moving to other States. 
We have a shortage of nurses and other 
medical professionals. And one in nine 
Washington State residents do not 
even have health insurance. 

Doctors in my State are seeing their 
malpractice insurance premiums in-
crease by 100 and even 200 percent. At 
the same time, Medicare, Medicaid, 
and private insurance companies are 
reducing their reimbursement 
amounts. These multiple forces have 
created a perfect storm for doctors and 
patients. 

In some specialties, like OB GYN, the 
malpractice insurance market is out of 
control. Insurance companies keep 
jacking up their premiums. These in-
surance company increases are simply 
not sustainable. 

I strongly support legislation to cor-
rect these problems and to get sky-
rocketing insurance premiums back 
under control. We must help to sta-
bilize our health care system by mak-
ing sure that doctors are not forced out 
of business by rising insurance rates. 

Unfortunately, the proposal before us 
is not the answer. There are major 

flaws with both the process and the 
substance of the proposal. 

First, this bill would preempt State 
patient rights laws, and give more pro-
tection to HMOs and insurance compa-
nies at the expense of real people who 
are hurt. 

Second, caps on noneconomic mal-
practice awards have not been effective 
at reducing insurance rates in States 
where they have been tried; and 

Third, this bill is being used as a po-
litical club, instead of a real attempt 
to find a meaningful solution. 

I am deeply disappointed that some 
Senators would rather play political 
games with our Nation’s health care 
instead of trying to find a real solu-
tion. 

One problem is that this proposal 
preempts State patients’ right laws 
and protects HMOs and insurance com-
panies rather than doctors and pa-
tients. 

For the past 3 days Senators have 
talked about the impact of the medical 
malpractice crisis on doctors and pa-
tients across the country. And those 
who have been following this debate 
might assume that this legislation 
would only provide protection to doc-
tors and hospitals. But this bill goes 
much further. 

S. 11 also extends additional protec-
tions to nursing homes, HMOs, drug 
and medical device manufacturers. 

Not only does S. 11 provide liability 
relief for these groups. In some cases it 
preempts State patient bills of rights 
laws and protections—protections that 
patients and doctors have fought hard 
to achieve. 

Since 1997, I have worked to secure 
passage of a Federal Patient’s Bill of 
rights to protect patients and to ensure 
that insurance companies make deci-
sions based on sound medicine, not 
profit margins. 

Working with doctors and hospitals 
we have twice tried in the U.S. Senate 
to enact a comprehensive Patients’ Bill 
of Rights, but were defeated by special 
interests. The foundation of any pa-
tients’ bill of rights legislation is hold-
ing HMOs accountable for making med-
ical decisions. Unfortunately, S. 11 
would take us in the opposite direc-
tion. 

Many States, like my home State of 
Washington, did not wait for Federal 
action to protect patients and doctors. 
In March 2000, Washington state en-
acted a strong Patients’ Bill of Rights 
law that held HMOs and insurance 
companies accountable and liable for 
harm caused when insurance plans de-
nied or delayed access to recommended 
health care services. 

The State law also provides a 3-year 
statute of limitation from the comple-
tion of the independent external review 
process. But, S. 11 would preempt this 
law. It would impose a Federal non-
economic limitation of $250,000 and 
would reduce the state of limitation to 
1 year. 

This is the wrong approach. The Sen-
ate leadership is proposing to sub-
stitute the judgment of the Federal 
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Government in Washington, DC for the 
judgment of the State legislature in 
Washing State. As insurance has his-
torically been a State, not a Federal, 
issue, Congress must be careful about 
this Federal expansion. 

The second problem with this pro-
posal is that caps on malpractice 
awards do not necessarily reduce insur-
ance rates. 

I have heard my colleagues refer to 
California’s experience as a model for 
Federal action, since California has en-
acted caps. However, recent data shows 
that average actual premium rates in 
California are actually higher than 
States that have no such caps, accord-
ing to the Medical Liability Monitor.

Across the country, States that have 
imposed caps on noneconomic dam-
ages, are now seeing similar increases 
in insurance premiums as those States 
without caps. If the goal is to help in-
surance companies with their profit 
margins, then this bill might help. But 
if the goal is to help doctors afford to 
pay for insurance, then this bill will 
not help. 

Even if caps did force insurance com-
panies to reduce their rates, are caps 
fair to patients who were harmed? 

We know that as many as 90,000 peo-
ple a year die from medical errors. Not 
all of these errors constitute mal-
practice, but limiting fair and just 
compensation for even a fraction of 
these individuals and their families is a 
major change in our judicial system—
and a huge price to pay in the name of 
reform. 

If this legislation had gone through 
the appropriate committee process, 
Congress might have gotten some an-
swers to these questions, and the legis-
lation before us might have been 
helped doctors and patients. 

Unfortunately, this bill was brought 
forward for purely political reasons. 
This is the greatest tragedy of all for 
doctors and patients. Some colleagues 
would use this bill to help their follow 
partisans rather than the physicians 
who need it. 

This bill did not go through the 
standard committee process. There 
were no public hearings to get expert 
testimony to help shape the legisla-
tion. There was no committee markup 
for the legislation for Senators to 
weigh in on the issue. 

In fact, there are a number of reports 
indicating that malpractice claims are 
not necessarily responsible for higher 
insurance premiums. These reports 
suggest that it is not the growing num-
ber of cases or even the size awards 
that are driving premium increases, 
but rather the decline in the value of 
investments for insurance companies. 

Without the opportunity to fully un-
derstand the problem—with hearings 
and markups-Congress cannot develop 
a real, workable solution. 

Instead, some Republicans are ex-
ploiting this legislation, according to 
the Washington Post, ‘‘as an issue for 
next year’s election.’’

In fact, even Republicans have ac-
knowledged that this is not a serious 
proposal, but instead is a ‘‘political 
document.’’

A Republican Senator was quoted in 
the New York Times this morning dis-
cussing this bill. He said the Senate 
leadership is ‘‘bringing this bill up to 
get most of my Democratic friends to 
vote against it, a handful of Repub-
licans to vote against it, and they’re 
going to take it on the campaign 
trail.’’

This is outrageous. Patients are los-
ing their doctors. Doctors are going 
out of business. And rather than ad-
dress a critical problem, the Senate 
leadership is playing political games. 

So what is the answer? 
Clearly, the medical malpractice in-

surance rates doctors are facing are un-
tenable. They are a real problem for 
doctors, for patients, and for our entire 
health care community. Every week, I 
hear from doctors throughout Wash-
ington State about the challenges that 
soaring malpractice insurance pre-
miums are causing. 

That is why I support the Durbin-
Graham proposal to provide immediate 
relief to doctors. 

When insurance markets are dysfunc-
tional—as they certainly are in mal-
practice—the Federal Government has 
a tradition of providing needed sup-
port. We did that with flood insurance 
a few years ago, and we did it again 
with terrorism insurance in 2001. When 
an insurance market fails, there is cer-
tainly precedent for Federal corrective 
actions. 

If we can provide relief for terrorism 
and flood insurance, we should be able 
to provide relief for high-risk, critical 
practices like trauma and OB GYN 
services. 

While we need to examine every way 
that we might address this crisis, as I 
look at this idea, I am also realistic. 
Noneconomic damages are not the only 
factor impacting insurance premiums. 
It is not clear to me that capping just 
noneconomic damages will really solve 
the problem. In addition, malpractice 
insurance is traditionally a state issue. 
If the Federal Government is going to 
insert itself so dramatically in a State 
matter, we need to be sure this ap-
proach is going to work. 

There are still too many unanswered 
questions to proceed with this bill. We 
know that the status quo is not sus-
tainable, but we need to recognize that 
this is a complicated problem and 
there can be no quick fixes. 

It is time to stop playing politics and 
start working together to find solu-
tions and heal our ailing system.

Mr. EDWARDS. Mr. President, I 
speak out for ordinary people. 

We all recognize that we need to do 
something about the medical mal-
practice problem in this country. Pre-
mium rates are too high and, in some 
cases, drive away the medical care 
these people need. I have spoken out 

loud and clear about this issue and re-
cently published an op-ed piece in the 
Washington Post calling for common 
sense provisions included in our bill, 
which I am proud to cosponsor. 

The PRESIDING OFFICER. I ask 
unanimous consent to have that print-
ed following my remarks. Without ob-
jection, it is so ordered. 

Mr. EDWARDS. We have to do some-
thing about this problem. But the an-
swer is not to slap down the victims, 
which is exactly what the Republican 
plan will do. 

This is nothing new. Time and again, 
we have seen this administration and 
the Republican majority stand up for 
corporate interests with little regard 
for the people who will be harmed by 
this rush to protect big business. This 
time it is the malpractice insurance 
companies who are being protected at 
the expense of ordinary people. 

S. 11 comes right off the insurance 
companies’ wish list. It might as well 
have been written by the insurance 
companies. It drastically limits the 
compensation these companies have to 
pay children and parents who have 
been blinded, paralyzed or otherwise 
severely injured. The victims who 
make the least money will suffer the 
most under this plan. The harm to the 
kinds of families I represented as a 
lawyer for nearly 20 years will be enor-
mous. We need to stand up for these 
people. 

We need to fight for people like little 
Tristan Lewis, who lives in my State of 
North Carolina. Tristan was born 3 
months premature, but her early signs 
were good. She was breathing on her 
own and had scored eight out of 10 on 
the APGAR tests, used to rate newborn 
babies. Unfortunately, nurses at-
tempted to warm Tristan with heated 
IV saline bags that burned the tiny 
girl. They heated the bags in a micro-
wave without doctor approval; they 
failed to check the temperature of the 
bags, and then left Tristan on the boil-
ing hot bags for over 10 minutes, even 
though she was crying loudly. 

Black burns covered much of Tris-
tan’s back. The third-degree burns had 
penetrated her skin. Nine days after 
she was born, Tristan was sent to an-
other hospital for a surgery, commonly 
needed by premature babies, to close a 
blood vessel near her heart. The doc-
tors there discovered a dangerous in-
fection. Tristan had meningitis, which 
likely entered her little body through 
the burn wounds. Tristan spent most of 
her first year in the hospital and she 
had more than a dozen surgeries. 

The pain and complications of the 
burns increased Tristan’s blood pres-
sure and caused or aggravated bleeding 
inside her brain. The bacteria that led 
to her meningitis probably entered her 
body through the burn wounds, where 
the skin’s ability to serve as a barrier 
against infection had been weakened. 
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Tristan, who is now 7, is legally 

blind. Her eyes bring in images, but her 
brain cannot process them. She is fed 
through a tube. Antiseizure medica-
tions make her groggy, so she spends 
most days sleeping. Tristan has no pur-
poseful movement and cannot commu-
nicate. 

The hospital’s insurance company 
agreed to settle the case. Now Tristan’s 
mother knows that her little girl will 
always have what she needs. 

But if the administration had its 
way, the hospital would have been less 
likely to settle the case and Tristan 
would have been limited to $250,000 for 
her ‘‘noneconomic’’ suffering. That is 
just not right. It is wrong to try to pro-
tect the profits of big insurance compa-
nies at the expense of victims like lit-
tle Tristan. 

But every time we point out these in-
equities, we are shouted down with 
cries of ‘‘class warfare!’’ Well, the 
American people need to hear the 
truth. We are engaging in class war-
fare. What we have here is a fight for 
fairness. 

The Republican plan is just plain, 
flat out unfair. And it won’t work. It 
penalizes the worst injured people but 
it doesn’t do a thing to solve the prob-
lem. It doesn’t do anything to punish 
the bad lawyers while rewarding the 
good. It doesn’t do anything to make 
doctors accountable for bad behavior. 
All this plan does is save insurance 
companies money by slamming the 
courthouse door in the face of innocent 
victims who have nowhere else to turn. 
But it doesn’t require them to pass 
along one cent of this savings to doc-
tors. So victims lose, doctors get noth-
ing, and the insurance companies get 
richer. How can anyone claim that is 
fair? 

Our plan is fair and it will work. It 
will work because it cracks down on 
price gouging by the insurance indus-
try and takes aggressive action against 
lawyers who bring frivolous lawsuits 
that don’t belong in court. 

We have got to reform the insurance 
industry, something the Republican 
plan completely sidesteps. Today in-
surance companies use slow and bur-
densome processes to discourage both 
doctors and patients from filing legiti-
mate claims. Worse still, these compa-
nies can fix prices and divvy up the 
country in order to drive up their prof-
its. Even when companies don’t explic-
itly collude, they set their rates based 
on a trade-group loss calculation that 
they know other companies will follow. 
In any other industry, this kind of con-
duct would be subject to scrutiny 
under the antitrust laws. But an ob-
scure 1945 law gives insurance compa-
nies a broad antitrust exemption. Be-
cause of the insurance lobby’s influ-
ence, Congress has even blocked the 
Federal Trade Commission from inves-
tigating insurance company rip-offs. 
These special privileges have go to go 
and our plan does just that. 

Next, we need to prevent and punish 
frivolous lawsuits. The vast majority 

of lawyers are responsible advocates 
for their clients, but the few who aren’t 
hurt the real victims, make a bad name 
for the good lawyers and clog up our 
courts. But for all his talk about frivo-
lous lawsuits, President Bush does 
nothing to address them. He has got it 
backward—instead of cracking down on 
irresponsible behavior and baseless 
cases, he is targeting serious victims 
who win in court and are believed by 
juries. 

Our plan requires that before a law-
yer can bring a medical malpractice 
case to court, he or she must file an af-
fidavit from a qualified health spe-
cialist verifying that real malpractice 
has occurred. Lawyers who file frivo-
lous cases will face tough, mandatory 
sanctions. Lawyers who file three friv-
olous cases will be punished severely—
in other words, three strikes and they 
are out. 

And, while it is important to clamp 
down on frivolous lawsuits, we also 
must do everything we can to prevent 
malpractice in the first place. That is 
why our plan includes measures that 
will help patients avoid doctors with 
bad track records. 

And, finally, our plan enhances pa-
tient access to quality health care by 
easing the burdens imposed on doctors 
by out-of-control insurance companies. 
First, it repeals the special interest 
antitrust exemption that allows insur-
ance companies to collude and jack up 
premium rates with impunity. Second, 
it provides a tax credit for malpractice 
premiums paid, based upon the nature 
of risk in their areas of practice. And, 
third, our plan will help stem the tide 
of health care providers being driven 
out of certain geographic areas by out-
of-control insurance rates by, among 
other things, providing grants and tax 
credits to areas experiencing shortages. 

Our plan is fair, it is reasonable, and 
it will work. The Republican plan is 
not only mean-spirited, but it won’t do 
a thing to solve the problem it is sup-
posed to address. Their plan doesn’t do 
a thing but build more wealth for big 
insurance companies on the backs of 
ordinary people who have already suf-
fered too much. And I won’t stand by 
and let that happen. None of us should. 
That is why I urge all of my colleagues 
to stand up for what is right and fight 
for fairness by voting no on S. 11.

[From the Washington Post, May 20, 2003] 
LET’S KEEP DOCTORS IN BUSINESS 

(By John Edwards) 
The rising cost of malpractice insurance 

for doctors is getting in the way of good 
health care. In rural areas, some specialists 
can no longer afford to practice, and patients 
can’t get the care they need. We need to fix 
this problem now, and we need to fix it in a 
way that is consistent with the doctors’ own 
Hippocratic Oath: First, do no harm. 

Unfortunately, President Bush’s proposed 
prescription comes straight off the insurance 
companies’ wish list: a sharp limit on the 
compensation these companies have to pay 
children and parents who have been blinded, 
paralyzed or otherwise severely injured. The 
victims who make the least money will suf-
fer the most under this plan. The harm to 

the kinds of families I represented as a law-
yer for nearly 20 years will be enormous. 

What the president’s proposal won’t do is 
work. Insurance premiums have spiked re-
cently because of insurance companies’ 
losses on their investments, not their losses 
to victims. In fact, about half the states al-
ready have some limits on victim compensa-
tion, yet premiums in states with caps aver-
age about the same as premiums in states 
without caps. California finally controlled 
rates not by attacking victims—that didn’t 
work—but by reforming the insurance indus-
try and rolling back premium increases. 

We need a real solution that frees doctors 
from crippling insurance costs—without pre-
venting the most badly injured victims from 
receiving the compensation they deserve. 

That real solution has three elements. 
Most important, we need to crack down on 
price gouging by the industry. We also need 
aggressive action against frivolous lawsuits 
that don’t belong in court—not against the 
serious lawsuits that bring help to the most 
badly injured. And finally, we need to reduce 
the number of medical errors, many made by 
a very small fraction of the medical profes-
sion. 

The most critical step is reforming the in-
surance industry. Today insurance compa-
nies use slow and burdensome processes to 
discourage both doctors and patients from 
filing legitimate claims. Worse still, these 
companies can fix prices and divvy up the 
country in order to drive up their profits. 
Even when companies don’t explicitly 
collude, they set their rates based on a 
trade-group loss calculation that they know 
other companies will follow. In any other in-
dustry, this kind of conduct would be subject 
to scrutiny under the antitrust laws. But an 
obscure 1945 law gives insurance companies a 
broad antitrust exemption. Because of the 
insurance lobby’s influence, Congress has 
even blocked the Federal Trade Commission 
from investigating insurance company rip-
offs. These special privileges must go. 

Next, we need to prevent and punish frivo-
lous lawsuits. Most lawyers are responsible 
advocates for their clients, but the few who 
aren’t hurt the real victims, undercutting 
the credibility of the legal system and clog-
ging our courts. For all his talk about frivo-
lous lawsuits, President Bush does nothing 
to address them. He’s got it backward—in-
stead of cracking down on irresponsible be-
havior and baseless cases, he’s targeting seri-
ous victims who win in court and are be-
lieved by juries. 

Before a lawyer can bring a medical mal-
practice case to court, we should require 
that he or she swear that an expert doctor is 
ready to testify that real malpractice has oc-
curred. Lawyers who file frivolous cases 
should face tough, mandatory sanctions. 
Lawyers who file three frivolous cases should 
be forbidden to bring another suit for the 
next 10 years—in other words, three strikes 
and you’re out. 

Finally, we can reduce malpractice pre-
miums by helping to reduce malpractice. 
The Institute of Medicine found that at least 
44,000 people die from preventable medical 
errors every year. In medicine, as in law, a 
few people cause the most problems: Only 5 
percent of doctors have paid malpractice 
claims more than once since 1990. This same 
5 percent are responsible for more than half 
of all claims paid. One part of the problem is 
state medical boards whose discipline is as 
lax as state bar associations’. We need to 
provide resources and incentives for boards 
to adopt real standards on the ‘‘three 
strikes’’ model. At the same time, we need to 
encourage doctors to report more medical er-
rors voluntarily, so we can learn more about 
systemic problems. 

Together these measures will give relief to 
most doctors who are suffering under the 
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staggering weight of insurance premiums. 
But where premiums still cause shortages of 
medical care, Washington must provide a 
temporary subsidy so good doctors can con-
tinue their essential work. We shouldn’t be 
padding insurers’ profits and hurting people 
who have already suffered immensely, as the 
president proposes. But we should be pro-
tecting good doctors and the patients who 
depend on them. 

The writer, a Democratic senator from 
North Carolina, is seeking his party’s nomi-
nation for president.

Mr. JOHNSON. Mr. President, I sup-
port the bipartisan medical mal-
practice alternative legislation, a bill 
that is more comprehensive than the 
bill previously being considered on the 
floor, S. 11, called the Patient First 
Act. I want to thank Senators DURBIN 
and LINDSEY GRAHAM for their leader-
ship and hard work on this issue, and I 
am proud to be a cosponsor of the al-
ternative, which really begins to ad-
dress the root of the medical mal-
practice premium problem, rather than 
just attempt a quick fix as does the ap-
proach found in Senator ENSIGN’s legis-
lation. 

In South Dakota, we already have a 
cap on noneconomic damages at 
$500,000, which has been in effect since 
1997. While some are claiming that caps 
are supposed to reduce premiums doc-
tors pay, this issue is not that cut and 
dried. The Medical Liability Monitor 
found that in South Dakota, prior to 
1997, medical malpractice premiums 
charged by some insurers were being 
maintained or on the decline, while for 
others rates were going up. And these 
rates varied across specialty. For ex-
ample, in 1996 the premium rate went 
up for general surgery across two in-
surers, while one company increased 
premiums for internal medicine and 
OB/GYN and another insurer reduced 
rates for those exact same specialties. 
Since the implementation of caps in 
my State, rates initially declined, but 
in 2002 rates jumped as high as 20 per-
cent over the previous year. This would 
indicate that caps are not the quick fix 
that Republicans would like you to be-
lieve is needed. 

Generally, my feeling is that caps are 
really a State issue and that we should 
spend our time focusing on how to pre-
vent the need for malpractice in the 
first place, through measures to reduce 
medical errors and improve patient 
safety. Beyond my overall view of this 
issue, I am disappointed that our Re-
publican colleagues have taken the 
issue of medical malpractice, which 
touches the core of these important pa-
tient care issues, and are using it for 
politically motivated purposes. This 
legislation has not had any hearings in 
the Health, Education, Labor and Pen-
sions or Judiciary Committee. It has 
not been given careful consideration in 
a bipartisan way prior to the majority 
leader bringing it to the floor. This is 
not the way we get things done in the 
Senate and this is one of the reasons 
why I cannot support S. 11. 

I also cannot support S. 11 because it 
is crafted in such a way that has broad 

implications across the health care 
continuum. This bill’s supporters will 
try and tell you that it is only about 
doctors’ abilities to continue to pro-
vide care to patients. While I do recog-
nize that this is of significant concern 
and support measures to bring down 
the cost of medical malpractice pre-
miums, this bill goes far beyond that. 
S. 11 represents a broad, sweeping ini-
tiative that would apply not only to 
lawsuits against doctors, but to all 
health care lawsuits, thereby shielding 
HMOs, drug companies, nursing homes, 
hospitals, and medical device manufac-
turers who injure patients. 

And what is equally disturbing is 
that this so-called fix is not even con-
sidered the solution by all doctors, 
some who have conceded that this leg-
islation would not reduce their mal-
practice premiums for 3 or 4 years. 
This legislation also discriminates 
against the most vulnerable: the aged, 
children and low-income. By placing a 
cap on noneconomic damages, it says 
to those with lesser earning potential—
‘‘your lives mean less and a small pot 
of money for the rest of your life is 
enough, irrespective of how much of 
your quality of life has been taken 
from you.’’ I cannot support this 
mindset and would prefer to approach 
this issue more comprehensively and 
without discriminatory practices. 

As mentioned, we have learned that 
caps do not necessarily translate to 
lower premium rates. Studies have ex-
amined this issue and results are found 
on both sides, some finding that caps 
do reduce malpractice premiums, while 
others find the exact opposite. This 
says to me that we do not have the 
sound evidence needed to say that caps 
are the way to go. Because of this, we 
must be looking at other creative ways 
to address this issue that is forcing 
many doctors, especially those in high-
risk specialties, to leave practice. That 
is why I support the Durbin/Graham al-
ternative, which takes a critical look 
at the causes of high malpractice pre-
miums and seeks to address them. 

The Durbin/Graham alternative does 
provide some relief to doctors through 
tax credits for malpractice premium 
rates. It also provides a voluntary sys-
tem to share medical error information 
through a database that is immune 
from legal discovery and will improve 
patient safety. It addresses issues re-
lated to frivolous lawsuits and provides 
some protection from punitive dam-
ages for health professionals partici-
pating in federally funded programs. 
This alternative finally addresses Fed-
eral antitrust exemptions enjoyed very 
broadly by insurance companies in an 
effort to diminish their opportunity to 
collude and set rates. These initiatives 
get at the root of the medical mal-
practice problem and are a step in the 
right direction. I urge my colleagues to 
vote against cloture on the motion to 
proceed to S. 11 and work together to 
embrace the Durbin/Graham alter-
native.

Mr. MCCAIN. Mr. President, Ameri-
cans are fortunate to enjoy some of the 

best medical care available in the 
world. If we do not reform the current 
system, however, our good fortune will 
not last. Medical malpractice reform 
looms as one of the most critical fac-
tors negatively impacting our Nation’s 
health care system. In the year 2000, 
doctors alone spent $6.3 billion on med-
ical malpractice insurance coverage. 
That does not take into consideration 
coverage paid for by hospitals, nursing 
homes, and other groups. 

Originally intended to provide pa-
tients with security by improving qual-
ity and providing fair and equitable 
compensation for valid claims, our Na-
tion’s medical malpractice system has 
only succeeded in adding billions of 
dollars a year to the cost of health 
care, while reducing patient access to 
physicians and treatment. The current 
system is broken. 

Qualified doctors with years of valu-
able experience are leaving the medical 
field in droves. Some are opting for 
early retirement, while others are 
changing fields. Many physicians, par-
ticularly those in high-risk specialties, 
are moving to States that have imple-
mented reforms or are opting to scale 
back their practices. Discouraged by 
the current system, many of today’s 
medical students cite medical mal-
practice as a major factor in their 
choice of fields. 

Rural areas have been hit particu-
larly hard. In Arizona, our rural hos-
pitals are struggling to keep qualified 
doctors. In our border region, where 
hospitals already struggle with the 
high cost of uncompensated care due to 
illegal immigrant populations, the 
Copper Queen Hospital in Bisbee has 
been without an obstetrician for over a 
year because of the high cost of med-
ical malpractice insurance. Because of 
this void, pregnant women in south-
eastern Arizona have had to drive ex-
tremely long distances to reach the 
nearest hospital with an obstetrician. 

Earlier this year, the daughter of a 
hospital board member gave birth on 
the side of the highway as she and her 
husband drove over a mountain pass to 
the nearest hospital in Sierra Vista. 
Fortunately for Bisbee and the sur-
rounding areas, a local community 
health center, which is shielded from 
high liability costs by Federal law, re-
cently received a Federal grant to de-
velop a birthing facility. Now, the com-
munity will be able to retain obstetri-
cians and pregnant women will be as-
sured access to vital prenatal care. 

Unfortunately, patients suffer most 
from the failures of our current sys-
tem. Not only are patients losing ac-
cess to qualified doctors, they are also 
losing health care coverage, substan-
tially contributing to the rising num-
bers of uninsured Americans, most re-
cently estimated at over 41 million. A 
recent study by Pricewater-
houseCoopers found that 7 percent of 
the rise in health care costs are due to 
litigation and risk management. Those 
skyrocketing health care costs are 
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passed from health insurance compa-
nies to employers, making it more dif-
ficult for American businesses to pro-
vide coverage to employees. Businesses 
today pass a larger share of the cost 
burden on to employees than ever be-
fore, and many, particularly small 
businesses, have made the difficult de-
cision to drop employee coverage en-
tirely. 

This morning, the Senate voted on 
the motion to invoke cloture on, S. 11, 
the Patients First Act of 2003. I voted 
to invoke cloture on this bill, not be-
cause I believe it is the perfect solution 
to this crisis, but because I believe that 
our Nation’s medical malpractice sys-
tem is broken and we must begin de-
bating viable solutions. I have long 
supported tort reform generally, and 
medical malpractice in particular, be-
cause the current system is unfair and 
inefficient. 

Unfortunately, the medical mal-
practice debate has been polarized by 
two powerful special interest groups, 
preventing necessary compromise and 
real reform. On one side, the trial law-
yers, fearing the loss of enormous jury 
awards, have fought tooth and nail 
against any cap on non-economic dam-
ages. Similarly, the insurance industry 
and other medical special interest 
groups have been equally unwilling to 
compromise on the dollar amount of 
these caps. As long as this body re-
mains polarized in between these two 
competing interests, we will not have 
real reform and the American people 
will suffer. 

Under the bill considered today, pa-
tients would be able to recover the full 
cost of medical expenses coupled with 
past and future wage losses through 
unlimited economic damages. To ad-
dress exorbitant jury awards for non-
economic damages, this bill, caps non-
economic damages at $250,000, while al-
lowing states the flexibility to main-
tain their own caps. A federally im-
posed ceiling would be a tremendous 
help to States like Arizona that re-
quire State constitutional amendments 
in order to implement medical liability 
reform. 

The reality is, we know that caps on 
damages do successfully reduce the 
cost of medical malpractice insurance. 
Malpractice rates nationally, have 
risen three times faster than in Cali-
fornia, where caps have been in place 
for twenty years. Similarly, a recent 
study by the Agency for Healthcare Re-
search and Quality found that states 
that enacted limits on non-economic 
damages have 12 percent more doctors 
per capita than states without caps. 

Although I support reform efforts, I 
am concerned that $250,000 may not be 
a realistic amount at which to cap non-
economic damages. I recognize that al-
though the state-imposed cap of 
$250,000 has functioned well in Cali-
fornia, there are also certain medical 
errors which are difficult, if not impos-
sible to put a price tag on. 

Additionally, I believe any medical 
malpractice reform legislation must be 

coupled with meaningful measures to 
address the alarming numbers of med-
ical errors in this country. A 1999 study 
by the Institute of Medicine found that 
upwards of 98,000 people a year die of 
medical errors. Congress must address 
this escalating problem, particularly in 
the context of the current debate. Bi-
partisan legislation establishing med-
ical error reporting requirements 
passed the House and will hopefully 
pass the Senate later this year, how-
ever much more can and should be done 
on this issue. 

I believe a majority of my colleagues 
in the Senate agree that there does 
exist a serious problem in our Nation, 
that patients and doctors are suffering 
as a result, and something must be 
done. When the Senate voted this 
morning to invoke cloture, this bill did 
not have the votes necessary to con-
tinue debate. In fact, it did not even 
garner a majority vote. If we are truly 
committed to addressing this impor-
tant issue, we must put special inter-
ests and partisan politics aside and 
work together to craft an equitable 
compromise.

Mr. LEAHY. Mr. President, I am dis-
appointed that the majority appears to 
be playing politics with the medical 
malpractice insurance debate. This is a 
complex issue, and the bill before us 
would encroach on the rights of every 
state and would take away the legal 
rights of the American people. Great 
care is in order as Congress considers 
such steps. But instead of introducing 
a bipartisan bill and sending it through 
the committee process to reach con-
sensus, the majority is rushing a par-
tisan bill directly to the Senate floor. 
That is highly unfortunate, because 
our health care system is in crisis. We 
have heard that statement so often 
that it has begun to lose the force of 
its truth, but that truth is one we must 
confront, and the crisis is one we must 
abate. 

Dramatically rising medical mal-
practice insurance rates are forcing 
some doctors to abandon their prac-
tices or to cross state lines to find 
more affordable situations. Patients 
who need care in high-risk specialties—
like obstetrics—and patients in areas 
already underserved by health care 
providers—like many rural commu-
nities—are too often left without ade-
quate care. 

We are the richest and most powerful 
nation on earth. We should be able to 
ensure access to quality health care to 
all our citizens and to assure the med-
ical profession that its members will 
not be driven from their calling by the 
manipulations of the malpractice in-
surance industry. 

The debate about the causes of this 
latest insurance crisis and the possible 
cures grows shrill. I had hoped for a 
calmer and more constructive discus-
sion within the Senate Judiciary Com-
mittee and on the Senate floor. My 
principal concerns are straightforward: 
That we ensure that our nation’s physi-
cians are able to provide the high qual-

ity of medical care that our citizens de-
serve and for which the United States 
is world-renowned, and that in those 
instances where a doctor does harm a 
patient, that patient should be able to 
seek appropriate redress through our 
court system. 

To be sure, different States have dif-
ferent experiences with medical mal-
practice insurance, and insurance re-
mains largely a State-regulated indus-
try. Each State should endeavor to de-
velop its own appropriate solution to 
rising medical malpractice insurance 
rates because each State has its own 
unique problems. Some States—such as 
my own, Vermont—while experiencing 
problems, do not face as great a crisis 
as others. Vermont’s legislature is con-
sidering legislation to find the right 
answers for our State, and the same 
process is underway now in other 
States. 

In contrast, in States such as West 
Virginia, Pennsylvania, Florida, and 
New Jersey, doctors are walking out of 
work in protest over the exorbitant 
rates being extracted from them by 
their insurance carriers. 

Thoughtful solutions to the situation 
will require creative thinking, a gen-
uine effort to rectify the problem, and 
bipartisan consensus to achieve real re-
form. Unfortunately, these are not the 
characteristics of the bill before us. In-
deed, S. 11 is a partisan bill that was 
introduced only a few days ago without 
any committee consideration. Ignoring 
the central truth of this crisis—that it 
is a problem in the insurance industry, 
not the tort system—the majority has 
proposed a plan that would cap non-
economic damages across the nation at 
$250,000 in medical malpractice cases. 
The notion that such a one-size-fits-all 
scheme is the answer runs counter to 
the factual experience of the states. 

Most importantly, the majority’s 
proposal does nothing to protect true 
victims of medical malpractice and 
nothing to prevent malpractice in the 
first place. A cap of $250,000 would arbi-
trarily limit compensation that the 
most seriously injured patients are 
able to receive. The medical mal-
practice reform debate too often ig-
nores the men, women and children 
whose lives have been dramatically—
and often permanently—altered by 
medical errors. The experience of 
Linda McDougall, who testified a few 
months ago before the Senate Judici-
ary Committee, is just one tragic ex-
ample of such an error. Mrs. McDougal 
is recovering from an unnecessary dou-
ble mastectomy, and her testimony re-
minded us all of the real-life consider-
ation of these issues. Arbitrarily lim-
iting injured patients’ remedies under 
the law without addressing the system-
wide medical errors that result in pa-
tient harm and death is a recipe for 
failure. 

The majority’s proposal would pre-
vent individuals like Linda McDou-
gall—even if they have successfully 
made their cases in courts of law—from 
receiving adequate compensation. We 
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are fortunate in this nation to have 
many highly qualified medical profes-
sionals, and this is especially true in 
my own home state of Vermont. Unfor-
tunately, good doctors sometimes 
make errors. It is also unfortunate 
that some not-so-good doctors manage 
to make their way into the health care 
system as well. 

While we must do all that we can to 
support the men and women who com-
mit their professional lives to caring 
for others, we must also ensure that 
patients have access to adequate rem-
edies should they receive inadequate 
care. 

High malpractice insurance pre-
miums are not the direct result of mal-
practice lawsuit verdicts. They are the 
result of investment decisions by the 
insurance companies and of business 
models geared toward ever-increasing 
profits as well as the cyclical hard-
ening of the liability insurance mar-
ket. In cases where an insurer has 
made a bad investment, or has experi-
enced the same disappointments from 
Wall Street that so many Americans 
have, it should not be able to recoup its 
losses from the doctors it insures. 

The insurance company should have 
to bear the burdens of its own business 
model, just as the other businesses in 
the economy do. And a nationwide ar-
bitrary capping of awards available to 
victims—as the majority has proposed 
here this week—should not be the first 
and only solution turned to in a tough 
medical malpractice insurance market. 
The problem at hand deserves thought-
ful and collaborative consideration in 
committee to achieve a sensible solu-
tion that is fair to patients and that 
supports our medical professionals in 
their ability to practice quality health 
care.

One aspect of the insurance indus-
try’s business model requires a legisla-
tive correction—its blanket exemption 
from federal antitrust laws. Insurers 
have for years—too many years—en-
joyed a benefit that is novel in our 
marketplace. The McCarran-Ferguson 
Act permits insurance companies to 
operate without being subject to most 
of the federal antitrust laws, and our 
nation’s physicians and their patients 
have been the worse off for it. 

Using their exemption, insurers can 
collude to set rates, resulting in higher 
premiums than true competition would 
achieve—and because of this exemp-
tion, enforcement officials cannot in-
vestigate any such collusion. If Con-
gress is serious about controlling rising 
premiums, we must objectively limit 
this broad exemption in the McCarran-
Ferguson Act. 

In February, I introduced the ‘‘Med-
ical Malpractice Insurance Antitrust 
Act of 2003,’’ S. 352. I want to thank 
Senators REID, KENNEDY, DURBIN, ED-
WARDS, ROCKEFELLER, FEINGOLD, BOXER 
and CORZINE for cosponsoring this es-
sential and straightforward legislation. 
Our bill modifies the McCarran-Fer-
guson Act with respect to medical mal-
practice insurance, and only for the 

most pernicious antitrust offenses: 
price fixing, bid rigging, and market 
allocations. Only those anticompeti-
tive practices that most certainly will 
affect premiums are addressed. 

I am hard-pressed to imagine that 
anyone could object to a prohibition on 
insurance carriers’ fixing prices or di-
viding territories. After all, the rest of 
our nation’s industries manage either 
to abide by these laws or pay the con-
sequences. 

Many State insurance commissioners 
police the industry well within the 
power they are accorded in their own 
laws, and some states have antitrust 
laws of their own that could cover 
some anticompetitive activities in the 
insurance industry. Our legislation is a 
scalpel, not a saw. It would not affect 
regulation of insurance by state insur-
ance commissioners and other state 
regulators. But there is no reason to 
continue, unexamined, a system in 
which the Federal enforcers are pre-
cluded from prosecuting the most 
harmful antitrust violations just be-
cause they are committed by insurance 
companies. 

Our legislation is a carefully tailored 
solution to one critical aspect of the 
problem of excessive medical mal-
practice insurance rates. I had hoped 
for quick action by the Judiciary Com-
mittee and then by the full Senate to 
ensure that this important step on the 
road to genuine reform is taken before 
too much more damage is done to the 
physicians of this country and to the 
patients they care for. 

But our legislation to narrow this 
loophole in the nation’s anti-trust laws 
for medical malpractice insurers has 
languished for months in the Senate 
Judiciary Committee. Instead of con-
ducting hearings and a markup on our 
bill, the majority now rushes a ‘‘tort 
reform’’ agenda item to the floor with-
out any committee consideration. 

I want to comment for a moment on 
why committee consideration is so im-
portant to building the consensus need-
ed to enact serious legislation to ad-
dress the serious issue of rising medical 
malpractice premiums. During the last 
Congress, some of my colleagues on the 
other side of the aisle complained 
about the lack of committee consider-
ation of prescription drug legislation. 
This year, we had committee consider-
ation of a bipartisan bill and the Sen-
ate passed prescription drug legisla-
tion. 

Last year, during that debate, Sen-
ator LOTT said: ‘‘If we bring these im-
portant issues to the Senate floor with-
out them having been worked through 
committee, it is a prescription for a 
real problem . . . .’’ 

Last year on the Senate floor, Sen-
ator NICKLES declared: ‘‘What happened 
to the committee process? Shouldn’t 
every member of the Finance Com-
mittee have a chance to say, I think we 
can do a better job? Maybe we can do it 
more efficiently or better. No, we by-
pass the committee and take it di-
rectly to the floor.’’ 

And Senator SNOWE, one of the Sen-
ate’s most thoughtful members, wisely 
pointed out: ‘‘I think each of us here 
knows that without a markup in the 
committee we are creating a predeter-
mined train wreck. We are heading for 
a train wreck because we are creating 
a process designed for failure. It is de-
signed for politics. It is not designed 
for creating a solution to a serious 
problem.’’

If Congress is serious about control-
ling rising medical malpractice insur-
ance premiums, then we must limit the 
broad exemption to federal antitrust 
law and promote real competition in 
the insurance industry, as well as at-
tack this problem at its core by reduc-
ing medical errors across our health 
care system. Unfortunately, the par-
tisan bill before us is not designed for 
creating a solution to a serious prob-
lem. Instead, it is designed purely for 
politics.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized. 

Mr. DURBIN. Mr. President, how 
much time is remaining on this side? 

The PRESIDING OFFICER. Four 
minutes. 

Mr. DURBIN. On the other side? 
The PRESIDING OFFICER. They 

have 10 minutes. 
Mr. DURBIN. I am happy to yield to 

the other side unless they are going to 
use the entire 10 minutes and then I 
will use my 4. 

Mr. MCCONNELL. I ask the Senator 
from Illinois, what is the time situa-
tion? 

Mr. DURBIN. Ten minutes on his 
side, 4 minutes on my side. 

Mr. MCCONNELL. And the sugges-
tion of the Senator was? 

Mr. DURBIN. If the Senator is going 
to divide it and would like to have one 
speaker and then I will speak and he 
can close. 

Mr. MCCONNELL. I was going to 
split the time with Senator ENSIGN and 
use the last 5 minutes. Does the Sen-
ator from Illinois want to be the last 
speaker? 

Mr. DURBIN. I defer to the Senator. 
I believe that as proponents of the bill, 
the Senator should have the last word. 
If the Senator is going to divide his 
time, I would just suggest that one of 
his speakers go first, I speak, and then 
the Senator be the last speaker. 

Mr. MCCONNELL. Let me ask if my 
friend from Nevada is ready to proceed? 

He will be ready momentarily. 
Mr. DURBIN. I will use my 4 min-

utes. 
First, I thank my colleagues on both 

sides of the aisle. Although we disagree 
on the approach, and I certainly do not 
support S. 11, I encourage all of my col-
leagues in the Senate to join me in 
stopping this bill from moving forward. 
This is too important to come to the 
floor without a committee hearing, 
without deliberation. It is unfair to ad-
dress the medical malpractice premium 
crisis in America by simply saying that 
victims of malpractice shall be limited 
in what they can receive from a court. 
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It is unfair for us to put ourselves in 
the place of a jury. If we are going to 
deal with the malpractice insurance 
crisis that faces us, let us do it in an 
honest and complete fashion. 

Early in this debate, I told the story 
about David from the small town in 
downstate Illinois. At 6 years of age he 
went in with a high fever and because 
of medical negligence and medical er-
rors, this 6-year-old boy became a 
quadriplegic. He is unable to commu-
nicate with others. He breaths through 
a tracheotomy stoma and is fed 
through a gastrointestinal tube. They 
believe he understands what is being 
said, but he is unresponsive. He is now 
17 years of age. His mother has quit her 
job at a local college to be with him 
full time. 

The decision of this bill is that in 
cases such as David’s what they are 
going to go through the rest of their 
lives, David and his family, is worth no 
more than $250,000 in pain and suf-
fering.

This verdict by this jury in the Sen-
ate is unfair. I say to doctors across 
America who have a genuinely serious 
problem that needs to be addressed, the 
love and compassion you give to your 
patients, the commitment you made to 
your patients is inconsistent with the 
message of this bill. I believe doctors 
in my home State and those I have met 
with in other places are some of the 
finest people with whom I have ever 
worked. I genuinely want to work with 
them to deal with malpractice pre-
miums that are much too high, by re-
ducing the incidence of malpractice, by 
saying to insurance companies, just be-
cause you made a bad investment does 
not mean you will run a doctor out of 
business—that is what is happening 
with these high premiums—and by say-
ing as well to the legal profession, the 
bad actors have to get out of the court-
room; stop harassing doctors with friv-
olous lawsuits. That is relatively un-
common, but where it occurs in one 
case, that is one case too many. 

We need to come together after this 
bill is stopped today in a good-faith, bi-
partisan effort as we did on the ter-
rorism insurance issue. We need to 
bring in the AMA, the bar association, 
the trial lawyers, the insurance compa-
nies, and all parties that can come to a 
good solution. We need to do it quick-
ly. We need a tax credit for doctors 
right now. We do not need to pass a bill 
that might help them 8 or 10 years 
from now; we need to pass a tax credit 
now, so they can get through this trou-
blesome period where the insurance 
companies have seen the bottom fall 
out of their investment and are charg-
ing these high premiums. That is the 
fair way to deal with it. 

Please, do not close off a day in court 
for deserving victims of medical mal-
practice. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. ENSIGN. Mr. President, what is 
this about today? What are we really 
talking about? We are talking about 

access to health care by patients. We 
have enacted reasonable limits in this 
bill so the crisis facing 19 States and 
the patients in 19 States across this 
country can be resolved. 

The problem is caused by out-of-con-
trol jury awards and frivolous lawsuits 
which are cheaper to settle—and those 
get settled all the time—than they are 
to fight. The reason they will settle 
them is the potential huge award and 
the huge downside risk they have down 
the line. A lot of insurance companies 
just settle those and pass the higher 
rates on to doctors. That has led to 
many physicians leaving those 19 
States in crisis and a lot of new doctors 
not going into the specialties which are 
in short supply. 

If we ask ourselves the fundamental 
question, Is there a shortage of doctors 
or is there a shortage of lawyers? we do 
not have a shortage of lawyers in my 
State home state of Nevada, or in any 
other State, as far as I know. We do not 
have any shortage of people going into 
the practice of law. We do have a short-
age of people going into the practice of 
a lot of the specialties in health care. 
The reason is that we have a jury sys-
tem that is out of balance. We did not 
used to live in this litigious society of 
today. People are so sue happy and the 
system is set up to encourage frivolous 
lawsuits. 

California and Colorado are the two 
best examples we have of medical li-
ability reform that has been on the 
books long enough. We know it works. 
Victims get what they deserve in those 
States, but the system is balanced so 
doctors can afford their premiums on 
medical liability. That is what the bill 
before the Senate today lays out, a 
model very similar to Colorado and 
California for the rest of the country. 

I encourage all of our colleagues to 
at least vote for the motion to proceed 
to the bill so we can have a full debate 
with amendments to proceed to solve 
this severe crisis we have in access to 
health care across the country.

The PRESIDING OFFICER. The as-
sistant majority leader. 

Mr. MCCONNELL. The vote we are 
about to have is not about the details 
of the underlying bill, it is about 
whether we think there is a medical 
malpractice crisis in America and 
whether we ought to do something 
about it. If we were able to get on the 
bill, it would obviously be open to 
amendment and we would see how the 
Senate felt, that some issue ought to 
be addressed. 

The Senator from Nevada, the floor 
leader on this subject, says 19 States 
are currently in crisis and 25 are on the 
way to crisis, while only 6 of our 50 
States are OK as far as the price of 
medical malpractice premiums not 
driving physicians out of work is con-
cerned. 

It has been incredibly stated on the 
other side of the aisle by numerous 
speakers that this crisis has nothing to 
do with runaway judgments. I don’t 
know how you can reach that conclu-

sion. The people at CBO and the De-
partment of Health and Human Serv-
ices and the Joint Economic Com-
mittee, insurance commissioners, actu-
aries, all believe this crisis is related 
to runaway judgments. 

California, which we keep referring 
to, has the model system after which 
the underlying bill has been modeled. 
My friends on the other side of the 
aisle think this crisis has been created 
by something else. They have been sug-
gesting it is bad returns from the stock 
market or insurance company collu-
sion, or a cadre of quacks who are caus-
ing problems for medicine. I don’t 
know whether all of that has made 
some contribution, but we know there 
is one solution that works, and that is 
the California approach. That is what 
is in the underlying bill. 

We ought to at least recognize this is 
a national crisis, a national problem 
that ought to be dealt with at the na-
tional level. We will have an oppor-
tunity to find out whether the Senate 
agrees with that shortly when we vote 
on cloture on the motion to proceed. I 
hope the Senate will give us an oppor-
tunity to get to the underlying bill. It 
would then be open to all kinds of 
amendments and we could begin to pro-
ceed, as we normally do in the Senate, 
in crafting legislation to deal with na-
tional problems. 

We urge our colleagues to vote for 
cloture on the motion to proceed.

Mr. FRIST. Mr. President, today we 
will be voting on a cloture motion to 
allow the Senate to proceed to debate 
S. 11, the Patients First Act. I want to 
strongly urge my colleagues to vote for 
the motion to proceed. 

We have had a good debate over the 
last three days, and it is clear that 
right now patients across the country 
are facing a crisis of access to quality 
health care. Congress needs to act. 

The upcoming vote will allow us to 
fully debate this critical issue. If ac-
tion is delayed, we know what will hap-
pen: Patients will suffer, doctors will 
continue to flee their practices, and 
more States will be added to the AMA 
crisis list. Since we last debated this 
issue seven more States have joined 
the list, that is nearly a 60 percent in-
crease over last year. 

I have received letters from doctors 
all over America, including from my 
home State of Tennessee. Premiums in 
Tennessee have gone up 68 percent over 
the last four years, and Tennessee is 
not even considered a crisis state by 
the AMA yet. 

One doctor from Waverly, TN writes:
My insurance premiums as a general sur-

geon have jumped over 70 percent in the last 
four years. The current crisis has forced me 
to limit doing any moderate to high risk sur-
gery . . . 

There are counties around mine that have 
lost the services of their general surgeons 
who have opted to limit their practices to 
family practices . . . rather than continue to 
pay the high premiums that are prohibitive 
for a surgeon in rural Tennessee.

Another doctor from Madisonville, 
TN writes:
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My wife and I came to Madisonville, Ten-

nessee, 24 years ago as national health serv-
ice corps doctors. We helped start the Wom-
en’s Wellness and Maternity Center, Ten-
nessee’s first out of hospital birth center. We 
depend on the obstetrical service at Sweet-
water Hospital for C-sections and consulta-
tion.

This doctor goes on tell me that be-
cause of high malpractice premiums 
Sweetwater has only one remaining ob-
stetrician who is now forced to bear 
full responsibility for providing 24-hour 
maternity coverage and that efforts to 
recruit additional doctors have failed. 

As these real life stories show, this 
health care crisis is real and it is 
spreading. The current medical liabil-
ity system is costly, inefficient and 
hurts all Americans. In addition to 
damaging access to medical services, 
the current medical malpractice sys-
tem creates problems throughout the 
entire health care system. 

It indirectly costs the country bil-
lions of dollars every year in defensive 
medicine. The fear of lawsuits forces 
doctors to practice defensive medicine 
by ordering extra tests and procedures. 
Though the numbers are hard to cal-
culate, well-researched reports predict 
savings from meaningful reform at tens 
of billions of dollars per year. 

It directly costs the taxpayers bil-
lions. The CBO has estimated that rea-
sonable reform will save the federal 
government $14.9 billion over 10 years 
primarily through savings in Medicare 
and Medicaid. 

It impedes efforts to improve patient 
safety. The threat of excessive litiga-
tion discourages doctors from dis-
cussing medical errors in ways that 
could dramatically improve health 
care and save hundreds or thousands of 
lives. I am a strong supporter of pa-
tient safety legislation which I hope we 
will pass this year. But in addition to 
patient safety legislation, we need to 
address the underlying problem—our li-
ability system. 

We must reform this broken liability 
system. That is why I strongly support 
the Patients First Act. I want to thank 
my colleague, Senator MCCONNELL, the 
majority whip, who skillfully led this 
debate. I also want to thank Chairman 
GREGG and Chairman HATCH for their 
longstanding leadership of this issue, 
and Senator ENSIGN, the lead sponsor 
of S. 11, who has seen the current crisis 
close up in his own State of Nevada. 
And finally, I want to thank Senator 
DIANNE FEINSTEIN of California. Her 
State has been the model of medical li-
ability reform and has demonstrated 
that commonsense reforms work. I 
look forward to continuing to work 
with Senator FEINSTEIN on this issue. 
We share the goal of putting patients 
first. 

The Patients First Act will protect 
access to care and ensure that those 
who are negligently injured are fairly 
compensated. Again, I encourage my 
colleagues to move this legislation for-
ward. We cannot afford further delay.

I yield the remainder of our time. 

CLOTURE MOTION 
The PRESIDING OFFICER. All time 

having expired, under the previous 
order, the clerk will report the motion 
to invoke cloture. 

The bill clerk read as follows: 
CLOTURE MOTION 

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on the mo-
tion to proceed to the consideration of Cal-
endar No. 186, S. 11, the Patients First Act of 
2003. 

Bill Frist, Mitch McConnell, John En-
sign, Craig Thomas, Rick Santorum, 
Larry E. Craig, George V. Voinovich, 
John Cornyn, Trent Lott, Ted Stevens, 
Michael B. Enzi, James Inhofe, Chuck 
Hagel, Jon Kyl, Judd Gregg, Pat Rob-
erts, John E. Sununu.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call has been waived. 

The question is, Is it the sense of the 
Senate that debate on the motion to 
proceed to S. 11, the Patients First 
Act, shall be brought to a close? 

The yeas and nays are ordered under 
the rule. The clerk will call the roll. 

The legislative clerk called the roll.
Mr. REID. I announce that the Sen-

ator from Florida (Mr. GRAHAM), the 
Senator from Massachusetts (Mr. 
KERRY), and the Senator from Georgia 
(Mr. MILLER) are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Florida 
(Mr. GRAHAM) and the Senator from 
Massachusetts (Mr. KERRY) would each 
vote ‘‘nay.’’

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 49, 
nays 48, as follows: 

[Rollcall Vote No. 264 Leg.] 
YEAS—49 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 

DeWine 
Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 

McConnell 
Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Smith 
Snowe 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—48 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carper 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Graham (SC) 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 

Levin 
Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Nelson (NE) 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Shelby 
Stabenow 
Wyden 

NOT VOTING—3 

Graham (FL) Kerry Miller

The PRESIDING OFFICER. On this 
vote, the yeas are 49, the nays are 48. 

Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is rejected. 

f 

EXECUTIVE SESSION 

NOMINATION OF VICTOR J. 
WOLSKI, OF VIRGINIA, TO BE A 
JUDGE OF THE UNITED STATES 
COURT OF FEDERAL CLAIMS 

The PRESIDING OFFICER. Under 
the previous order, the Senate will pro-
ceed to executive session to consider 
the following nomination, which the 
clerk will report. 

The legislative clerk read the nomi-
nation of Victor J. Wolski, of Virginia, 
to be a Judge of the United States 
Court of Federal Claims. 

The PRESIDING OFFICER. The 
question is, Will the Senate advise and 
consent to the nomination of Victor J. 
Wolski, of Virginia, to be a Judge of 
the United States Court of Federal 
Claims? 

Mr. HATCH. Mr. President, I ask for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll.
Mr. REID. I announce that the Sen-

ator from Florida (Mr. GRAHAM), the 
Senator from Massachusetts (Mr. 
KERRY), the Senator from Georgia (Mr. 
MILLER) are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘nay’’. 

The PRESIDING OFFICER. (Ms. 
MURKOWSKI). Are there any other Sen-
ators in the Chamber desiring to vote? 

The result was announced—yeas 54, 
nays 43, as follows: 

[Rollcall Vote No. 265 Ex.] 

YEAS—54 

Alexander 
Allard 
Allen 
Baucus 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 

DeWine 
Dole 
Domenici 
Ensign 
Enzi 
Feinstein 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Lincoln 
Lott 

Lugar 
McCain 
McConnell 
Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—43 

Akaka 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carper 
Clinton 
Conrad 

Corzine 
Daschle 
Dayton 
Dodd 
Dorgan 
Durbin 
Edwards 
Feingold 
Harkin 
Hollings 
Inouye 

Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Mikulski 
Murray 
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