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Ms. STABENOW. Mr. President, I
thank my friend from Illinois. I com-
mend the Senator for his substitute.
What the Senator is talking about is
exactly what the seniors of America
are asking us to do to make sure they
have a comprehensive prescription
drug benefit under Medicare which
they know will be there, which is sta-
ble, dependable, where you can choose
your own doctor no matter where you
live in the country; that whether you
live in the upper peninsula of Michigan
or Chicago, IL, you will have an oppor-
tunity to receive the health care you
need and deserve under Medicare.

By simply expanding that to include
prescription drugs, and then coupling
that with the ability to keep prices
down, I believe this is the best possible
approach to come before the Senate—in
fact, the U.S. Congress. I am hopeful
that colleagues, when this comes to the
floor, will rally around this plan.

What Senator DURBIN has done is put
together a plan designed for seniors,
not designed for pharmaceutical com-
panies or insurance companies, which
is, unfortunately, why this process has
become so complicated. For example,
people look at me with bewilderment
when I am explaining that for the pri-
vate sector plans in their region, if
there are two or more, they would have
to take one. But if there isn’t, they
could have a backup, but then they
would have to drop it and go back to an
insurance plan. When I explain that
plan, they scratch their heads and say:
Why are you doing that?

Well, unfortunately, we have a plan
put forward—and I have to say it is a
valiant effort by many people to try to
come to some consensus, and I appre-
ciate that—but the reality is, it is de-
signed much more to benefit the phar-
maceutical companies in particular
than it is our seniors.

Why is our approach not supported
by the pharmaceutical industry? For
one simple reason: If we have all 40
million seniors and people with disabil-
ities in one insurance plan, they can
negotiate a big group discount, which
is what they should be able to do. They
should be able to come together, as one
insurance plan, and negotiate a group
discount. As Senator DURBIN indicated,
when you do that, you are not paying
retail. In fact, the Federal Government
does that on behalf of our veterans
through the VA, and we are able to get
about a 40-percent discount, which is a
terrific deal for the veterans of this
country. I am proud we do that, but
why shouldn’t that same opportunity
be available for every senior, for every
person with a disability under Medi-
care?

So I just wanted to rise to congratu-
late the Senator’s vision on putting
forward the right plan that makes sure
that, in fact, our seniors know they can
count on a $35 premium. They would
also not have to have a deductible. Sev-
enty percent, as I understand, of their
prescription drug costs would be paid
for. There would be no gap in coverage
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for the last few months of the year. Or
if you found yourself getting to a point
where you reached the end of your cov-
erage, and then, unfortunately, your
doctor indicates you have an even more
serious illness to deal with, you would
not be left wondering what to do to pay
for that treatment and medication.

This plan does what our seniors in
this country are asking for. I believe it
does what we should be doing for them.
It is what they need, and it is what
they deserve. It is what they have been
waiting for.

I commend the Senator from Illinois
for putting forward this option of
which I encourage all of our colleagues
to come together to embrace, standing
together to achieve a bipartisan vic-
tory that is in the best interest of our
American seniors.

———

TAX RELIEF, SIMPLIFICATION,
AND EQUITY ACT OF 2003

Mr. SMITH. Mr. President, I ask the
Chair to lay before the Senate a mes-
sage from the House with respect to
H.R. 1308; that the Senate disagree to
the House amendments to the Senate
amendments, agree to the request for a
conference with the House on the dis-
agreeing votes of the two Houses, and
that the Chair be authorized to appoint
conferees on the part of the Senate.

Mr. REID. Reserving the right to ob-
ject, I believe this is on the Lincoln
child tax credit legislation; is that
true?

Mr. SMITH. I believe that is true.

Mr. REID. I am glad this is hap-
pening. I hope the message to the Re-
publican leaders, at least from us, is
that it will be a real conference and
that they will work toward resolving
this most important issue. I have no
objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Presiding Officer said before the
Senate the following message from the
House of Representatives:

Resolved, That the House insist upon its
amendments to the Senate amendments to
the bill (H.R. 1308) entitled ‘“An Act to
amend the Internal Revenue Code of 1986 to
end certain abusive tax practices, to provide
tax relief and simplification, and for other
purposes’, and ask a conference with the
Senate on the disagreeing votes of the two
Houses thereon.

Ordered, That the following Members be
the managers of the conference on the part
of the House.

For consideration of the House amend-
ments to the Senate amendments to the
House bill, and modifications committed to
conference: Mr. Thomas, Mr. DeLay, and Mr.
Rangel.

The Presiding Officer (Mr. ALEX-
ANDER) appointed Mr. GRASSLEY, Mr.
NICKLES, Mr. LoTT, Mr. BAUCUS, and
Mrs. LINCOLN conferees on the part of
the Senate.

The PRESIDING OFFICER. The Sen-
ator from the great State of Nevada.

Mr. REID. Mr. President, the Senator
from New Hampshire has been more
than generous with his patience. I
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would ask, however, unanimous con-
sent that the time until 11 o’clock be
for debate only on this matter. I have
spoken to the majority, and they are in
agreement with that. So I ask the time
until 11 o’clock be for debate only on
the bill.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. REID. Has the bill been reported
this morning?

The PRESIDING OFFICER. The
Chair will now make that statement.

Mr. REID. Mr. President, my consent
deals with the Medicare bill.

——————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

——————

PRESCRIPTION DRUG AND MEDI-
CARE IMPROVEMENT ACT OF
2003—Resumed

The PRESIDING OFFICER. Under
the previous order, the hour of 10 a.m.
having arrived, the Senate will proceed
to the consideration of S. 1, which the
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1) to amend title XVIII of the So-
cial Security Act to make improvements in
the medicare program, to provide prescrip-
tion drug coverage under the medicare pro-
gram, and for other purposes.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from New Hamp-
shire.

Mr. GREGG. Mr. President, I rise to
talk about an issue which we, as the
Senate, are going to address for the
next 2 weeks, which is the question of
how to put in place a drug benefit and
to reform the Medicare system so that
it is more viable.

This is, obviously, the most signifi-
cant piece of legislation in the area of
spending on which any of us in this
Congress will vote. In fact, in my years
in Congress, this is the most signifi-
cant piece of spending legislation I
have ever seen because it represents
the most dramatic expansion, the
greatest expansion of an entitlement in
our history; therefore, it needs to be
done right. In my opinion, there are
issues which need to be addressed and
which we need to discuss in order to ac-
complish that.

To understand the issue and to put it
in context, you have to go back to the
beginning of the problem. And the be-
ginning of the problem, I hate to say it,
was Wwhen I was born—1946, 1947
through 1955. It was that postwar pe-
riod, where America was full of itself,
and our people were returning from the
war, and we repopulated our country
with the largest baby boom in the his-
tory of our country. That baby boom
meant an explosion of people in our
country, people who have contributed,
I hope—people think immensely—over
those years and decades since that
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time. But in each decade, the postwar
baby boom generation has moved for-
ward, it has changed fundamentally,
not only the demographics of the coun-
try but also the reaction of the country
to various issues.

For example, in the 1950s, we had to
build literally hundreds of elementary
schools in order to accommodate this
generation. In the 1960s, there was, of
course, the great upheaval of social
consciousness, which was driven pri-
marily by the coming of age of the
baby boom generation and their con-
cerns about civil rights, about the war
in Vietnam, about the rights of women.

So as this generation has moved
through the tube of its time, there has
been a bubble which has significantly
changed all around them. Now that
generation is headed for retirement
and, as a result, our retirement sys-
tems which were put in place with a
very appropriate social purpose of
making sure that senior citizens were
properly cared for, which arose out of
the period of the Depression in the
1930s, where so many people suffered—
I was not alive then, but history tells
us and the people who experienced it
tell us that this was a period of im-
mense trauma—we as a culture decided
we were wealthy enough and strong
enough to make sure that never hap-
pened again to our seniors. So we put
in place the Social Security system
and the Medicare system as an effort to
try to make sure seniors could live
their final days of their retirement in
dignity, financially and in health care.

These systems have been extraor-
dinarily good systems for our Nation.
But now as this generation heads into
retirement, these systems are going to
come under immense pressure. The
whole concept of both of these systems
was that there would be a pyramid
where you would have a large number
of people working and a smaller num-
ber of people retired, like a pyramid.
So that the large number of people
working could be paying into the re-
tirement system and benefiting those
people in retirement. So the pyramid
would work as long as there was a larg-
er working population than retired
population.

The practical effect of the baby boom
generation, the demographic effect, is
that when we hit the retirement sys-
tem, we go from a pyramid to basically
a rectangle where essentially you will
have about as many people working as
retired.

For example, in 1950 there were 12.5
people working for every 1 person re-
tired. This year, there is something
like 3.3, 3.5 people working for every 1
person retired. By the time we hit 2030,
there are going to be 2 people working
for every 1 person retired. The number
of people retired today is 40 million.
The number of people who will be re-
tired in the year 2030 will be 70 million,
a 75 percent increase. So the system,
which was structured to be a pyramid
and has worked very well as a pyramid,
simply won’t work effectively as a rec-
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tangle. You can’t have about as many
people working, paying retirement ben-
efits, as you have people taking those
benefits because the practical effect of
that is you would have to dramatically
increase the taxes on working Ameri-
cans in order to support nonworking
retired Americans to a point where
working Americans’ lifestyles would be
significantly reduced.

The debate today has to be put in the
context of two fundamental issues:
One, how do we benefit senior citizens
with a reasonable drug program that is
going to give them adequate drug care,
adequate prescription drug opportuni-
ties; but, two—and we can’t forget this
issue in addressing the question—how
do we make sure that in doing that, we
don’t set up a situation where the next
generation of young people—these
folks who are working as our pages,
people who are in high school today,
people who are in college today, people
in their twenties today—don’t end up
with a tax burden that is so large that
we significantly reduce the quality of
their life because we have decided this
year to give seniors a benefit which we
cannot afford 5 or 10 years from now
because there will be so many seniors
who are retiring.

We have to keep in mind, as we go
through this reform effort and the ad-
dition of a prescription drug benefit to
Medicare, those two groups—seniors
and young people who will have to pay
the taxes, our children and grand-
children, in order to support that pro-
gram.

This brings us to the question of
what type of program should we have
which can accomplish that. To begin
with, we have to put in place a Medi-
care Program which is cost sensitive,
which has in place marketplace forces
which allow us to maintain a reason-
able cost so that we don’t have a
growth rate in Medicare that is so
great that it simply overwhelms the
ability of working Americans to pay
the taxes to support it.

We know, for example, we already
have a $13.3 trillion unfunded liability
in Medicare. We know, for example,
that under the present Medicare sys-
tem, the costs of Medicare are exceed-
ing the income of Medicare by about 71
percent and that by 2026 the Medicare
system will be insolvent under the
present structure, insolvent because it
has this huge unfunded liability as a
result of the huge demographic group,
the postwar baby boom generation, en-
tering the system.

These are facts that cannot be
changed. The people are alive, the baby
boom generation exists, and we will re-
tire. We will, therefore, be on the Medi-
care system and on the Social Security
system.

We have to find some way to address
the Medicare system in a manner
which will allow us to make it afford-
able as we move into the outyears.
This means putting some cost sensi-
tivity into its structure. If we are
going to add a new benefit to Medicare,
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we have to be sensitive that it does not
at the same time create a massive new
unfunded liability.

If, for example, we simply put on to
the Medicare system a $330 billion new
drug benefit, which was the proposal
last year from someone—that was the
number; today it is $400 billion—that
$330 billion drug benefit over 10 years
translates into a $4.6 trillion add-on in
unfunded liability in the system, which
just means you have to raise taxes by
that much on working Americans, on
our children and their children, in
order to pay for it. So we have to be
thoughtful about how we do this. As a
parent and hopefully a future grand-
parent, I don’t want to reduce the life-
style of my children and their children
and their ability to participate in the
American dream simply to support me
when I am retired.

What does this bill do? This bill has
two fundamental problems, both of
which go to the issue. First, it adds a
$400 billion drug benefit, but it does it
in a way that essentially says: We are
going to take a lot of people who are
already paying for their benefit, mid-
dle-income Americans, Americans who
have worked and have obtained a re-
tirement benefit, which includes a drug
benefit, and we are going to move them
from the private sector on to the public
sector. We are essentially going to na-
tionalize the drug delivery system for
everybody who is over 65, whether they
want it or not. That policy has some
fundamental flaws.

What do we need as a drug benefit?
What we need is to make sure that peo-
ple who cannot afford to buy drugs
today, people who are making the dif-
ficult decision between purchasing a
meal or maintaining their residence
and buying the drugs they need to be
healthy, those folks who have to make
that type of choice, that they have sup-
port, that they have a drug assistance
program that helps them buy pharma-
ceuticals and assists them in a way
that allows them to live a decent life-
style without having to make terrible
choices between the basics of life, such
as food and housing versus their med-
ical care.

We do need a drug benefit that does
that, that takes care of the low-income
individual who is not covered today by
a drug benefit. And we need a drug ben-
efit that says you don’t have to spend
your life savings in order to pay for
your drugs. You don’t have to wipe
yourself out financially in order to be
able to care for yourself physically as a
result of your needs to purchase phar-
maceuticals. So we need catastrophic
coverage, where over a certain level
you basically have an insurance pro-
gram that comes in and pays your
costs. But this bill doesn’t do that.

What this bill does, as I mentioned, is
it says to everyone that you shall have
drug coverage, and it takes literally 40
percent of the seniors, as a conserv-
ative estimate, who presently have
some sort of private coverage program
and moves them onto the public cov-
erage system. As a practical matter, in
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doing that, it spends a lot of money
but, more importantly, it creates a lot
of outyear liability because it essen-
tially says the Federal Government
shall have a nationalized drug system
for everybody over 65 which will be
paid for by earning Americans who are
in their twenties and thirties and try-
ing to raise families. Whether or not
they are wealthy, they are going to
have this sort of drug benefit. That
really doesn’t make a whole lot of
sense, in my opinion.

It would make much more sense if
the drug benefit in the bill said some-
thing to the effect of, if you are a low-
income individual and you don’t qual-
ify for a State program, which already
gives you a drug benefit—which is Med-
icaid, basically—and your income is,
say, under 200 percent of poverty—I’ll
just pick that as a number because I
think that is a reasonable number—
then you shall receive assistance in
purchasing your prescription drugs.
There are about 4 million to 5 million
people in that category. There are 40
million seniors. In the category be-
tween those covered by Medicaid and
those at 200 percent of poverty, there
are approximately 4 million to 5 mil-
lion people. The cost of doing that part
of the drug benefit to make sure you
had a reasonable drug benefit—and es-
sentially those low-income seniors
have the support they need to pay for
their drugs—can be $135 billion to $185
billion, depending how you score it.
But it would not be $400 billion.

So you could set up a reasonable pro-
gram targeted at low-income seniors to
make sure they had fair and reasonable
coverage, with the support of the Gov-
ernment. Other seniors who are over
that income level should have the pro-
tection of a catastrophic program. But
they should not have the protection of
a public program because they already
have it.

It has been estimated that 75 percent
of the seniors in the country today al-
ready have some form of drug coverage.
Why should the Federal Government
come in and replace that? Why should
the Federal Government come in and
say to General Motors, which nego-
tiated a contract with its employees
that when they retire they would get a
health care package that gave them
drug coverage—why should you, a per-
son working at a restaurant in Clare-
mont, NH, in your twenties, trying to
raise two Kkids and send them to
school—why should your Medicare and
health insurance tax be taken to pay
for a drug benefit for somebody who re-
tired from General Motors, who al-
ready has a benefit under the terms of
the agreement they negotiated with
General Motors? All you are essen-
tially doing is saying, if you do that,
that some poor guy or woman who is
working hard to make ends meet in
Claremont, NH, in a restaurant is
going to bear the burden of what Gen-
eral Motors should be bearing for its
retirees. You are replacing the obliga-
tion of General Motors with the obliga-
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tion of some poor guy or woman in
their twenties or thirties who is trying
to raise a family and is working in a
restaurant, and they have two kids
going to school. They have to buy a
Chevrolet, which is a pretty expensive
experience. They should not have to
pay for the health care of the person
who made that Chevrolet. But that is
what this bill essentially does.

The bill basically frees up, within 5
years—not immediately because there
are contracts in place—certainly by
the time the baby boom generation re-
tires, which is 2008, it basically frees up
corporate America from any obligation
to bear any cost relative to retirement
in the area of drugs. Now, there may be
some unions that will negotiate a
strong contract with their corporations
and they will force them to come and
do some sort of wraparound. But the
core of the drug benefit will always be
from here on out, once this bill is
passed, that the public sector will bear
the burden of all the costs for drugs for
all Americans, no matter how wealthy
they are, no matter what their income
is, whether they had a union contract,
agreement, or a Medigap policy that
covers the drug costs.

The practical effect of that is going
to be that when the baby boom genera-
tion—my generation—hits retirement
beginning in 2008, we are going to esca-
late the cost of this benefit radically—
radically. So $400 billion is a conserv-
ative number for 10 years and, over the
life of this program, $4.6 trillion is an
incredibly conservative number. This
benefit, which is a very legitimate ben-
efit and a very appropriate benefit,
should be targeted at people who need
it, people who cannot afford it, people
who are having to make the tough
choices in their life between the food
they eat, the housing they have, and
the drugs they pay for. Those folks de-
serve Government support. But Bill
Gates, when he retires, does not de-
serve Government support in the area
of purchasing his drugs. Under this bill,
he would get it.

So that is the first and most funda-
mental flaw in this bill. It essentially
nationalizes and moves from the pri-
vate sector literally millions of people
who are presently capable of having,
and who are in, programs that take
care of their drug benefit. It does an
aggressive job, I admit, on the low-in-
come person and that should be kept in
place. There are a variety of ways to do
that. But we should not nationalize the
system for everyone.

The second flaw in this bill, the most
fundamental flaw, is the issue of how
you control the overall cost of Medi-
care. This is at the essence of the fu-
ture financial soundness of this coun-
try. Today, Medicare consumes about
14 percent of the GDP, if you include
retirement benefits, Social Security,
Medicare, and Medicaid. If you applied
the projections to the Medicare, which
are in place, the fact that we have a $13
trillion unfunded liability, and if you
apply the unfunded liability projec-
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tions to Social Security and Medicaid,
then you will end up by 2030 having
those three—Social Security, Medicare
and Medicaid—absorbing 14 percent of
the GDP. They do not do that today,
obviously. Today, the Federal Govern-
ment absorbs about 19 percent of the
gross domestic product. So you could
see that if you project the cost of Medi-
care and Social Security out to 2030
and you have it using up 14 percent of
the gross national product, and today
we do all Government spending, all the
Government responsibilities, including
education, national defense, and all the
different issues of core Government
needs we manage with 19 percent of the
gross national product, we can see that
by the time we get to the year 2030,
there is not going to be anything left
that the Federal Government is going
to be able to do other than take care of
the retirement accounts. We are not
going to be able to do national defense,
education, roads, parks—all the impor-
tant functions to have a strong Gov-
ernment and a good society. They are
not going to be affordable unless we are
willing to radically increase the taxes
on the working Americans of this coun-
try who will be our children and our
grandchildren.

That is why I say reforming Medi-
care—and Social Security, for that
matter, which I have already worked
on extensively—is one of the most fun-
damental issues we face as a country,
getting those costs under control in
the outyears.

Does this bill do that? This bill at-
tempts to create a market force in the
area of Medicare by setting up some-
thing called PPOs, preferred provider
groups. The practical effect, though, is
there are very few likely scenarios
under which the PPOs will be viable,
under which private market forces will
come into play. We will still have, basi-
cally, a price-controlled situation, a
single-payer situation.

We cannot reform Medicare unless we
bring into Medicare market forces. We
cannot control the price and delivery
of health care unless we start to put in
place some sensitivity to the quality of
care that is being delivered in the con-
text of how it is being delivered, when
it should be delivered, and the amount
that should be delivered. We cannot do
that in a single-payer system. We can-
not do that in a price-controlled sys-
tem. We can only do that if we have
market forces that are competing and,
thus, bringing to the table the essence
of competition, which is competing on
the basis of price and quality.

This bill in name attempts to do that
through the PPO process. It is pro-
jected, however, by CBO, the Congres-
sional Budget Office—there are so
many initials thrown around; we con-
fuse people—that only 2 percent of the
Medicare recipients will take advan-
tage of this market-oriented approach.

The White House and the Office of
Management and Budget projects it at
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a much higher level. They say 45 per-
cent will take advantage of this pro-
gram, and that is because they are op-
timistic, and it is because it is their
plan. I think the Congressional Budget
Office has taken a much fairer and ob-
jective look at this. They have said:
What in this plan creates an atmos-
phere which would cause somebody to
leave Medicare and move over to a pri-
vate provider? There is virtually noth-
ing in this plan that would cause some-
body to do that. There is no market
force which is allowed to be brought
into play to accomplish that because of
the way the pricing mechanism is set
up under this bill.

The practical effect is that the mar-
ket has been taken out of—at least in
a real sense, not in an illusory sense; it
is there as a stated purpose—but as a
practical likely effect, it has been
taken out of the game. So we are going
to move forward into the next genera-
tion with the same program that we
presently have with a drug benefit on
top of it, which drug benefit essentially
will cover everyone, no matter what
their income levels are, no matter
what their benefit structures are. They
already exist.

Instead of improving the system,
what we are going to end up with is the
same old Medicare system, a 1950s car
with a brand new paint job on it in the
form of the drug benefit but without
anything in it that is going to fun-
damentally improve it as it moves into
the next generation and the need to
control costs in the next generation.

The practical effect of it will be that
the $13.3 trillion unfunded liability
that already exists in Medicare will
have $4.6 trillion of new unfunded li-
ability put on top of that for the pur-
pose of the drug benefit, which are all
massive numbers, but they come down
to this: For a child born today—John
Jones or Mary Smith—when that child
takes his or her first breath, that child
gets with that breath a debt of $44,000
to pay for Medicare. That debt is going
to have added to it $15,000 after this
bill passes to pay for the new Medicare
benefit.

Yes, this bill does take care of our
seniors and our baby boom generation
group who are becoming seniors in a
very generous way. One-half of the
equation is addressed—seniors. That is
always politically very attractive. It
polls very well. It gets you through the
next election. It makes you a hero with
groups of people who are concerned
about seniors’ rights. But the other
half of the equation is our children and
our children’s children. It leaves them
with an extraordinary bill and with no
opportunity to affect it.

The great tragedy is this drug benefit
gave us, the Congress and the executive
branch, the first and best opportunity
to substantively reform Medicare using
the drug benefit basically as the carrot
that brings along the reforms. We
could have used this benefit in an ex-
traordinarily constructive way to as-
sure that my generation, the baby
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boom generation, is not an undue bur-
den on our children and our grand-
children or on that fellow or woman
working in a restaurant in Claremont.

Instead, what we have done with this
bill is added a drug benefit which will
make my generation very happy and
seniors who are receiving it today very
happy, which will leave in place a
Medicare system that has a $13 trillion
projected unfunded liability and which
will leave with our kids a debt which is
both unfair, inappropriate, and, iron-
ically, unnecessary were we approach-
ing this with better policy.

I suppose, in understated terms, I
have reservations about this bill.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding, under the order now in ef-
fect, that a Democrat will be recog-
nized; is that right?

The PRESIDING OFFICER. That is
correct.

Mr. REID. Senator KENNEDY is here
and ready to speak. Under the previous
order, a Democrat is to be recognized
to speak now. The Senator has until 11
o’clock if he wants to use that time. At
11 o’clock, the two managers of the bill
will be recognized to offer a substitute.

Mr. KENNEDY. We now will be rec-
ognized?

Mr. REID. For debate only on the
bill.

Mr. CRAIG. Mr. President, will the
minority whip yield?

Mr. REID. I will be happy to.

Mr. CRAIG. Will it be possible for me
to gain some time following the Sen-
ator from Massachusetts?

Mr. REID. Through the Chair, I ask
the Senator from Massachusetts, how
long does the Senator wish to speak? I
say to the Senator from Massachu-
setts, Senator GREGG spoke for 30 min-
utes. Under the order, we have the
time.

Mr. KENNEDY. We have 9 minutes?

Mr. REID. Senator KENNEDY has
until the top of the hour.

Mr. KENNEDY. I want to accommo-
date my friend. Do I understand the
Senator from Michigan intends to offer
an amendment this morning?

Mr. REID. Mr. President, the inten-
tion, although there is no order in ef-
fect, is that at 11 o’clock, the two man-
agers of the bill will be recognized and,
at that time, they will offer their sub-
stitute. At that time, it will be open to
amendment. It has been talked about
for the last 2 days that Senator STABE-
NOow will be recognized to offer an
amendment.

Mr. KENNEDY. We have, therefore,
about 20 minutes between now and 11
o’clock. I will be glad to divide that
time.

Mr. CRAIG. I will require more time
than that. The Senator, obviously, has
the floor, as under the UC, which is
fine. I am looking for a window of
about 15 or 20 minutes maximum.

Mr. REID. Mr. President, I do not
know if the two managers of the bill
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would be willing to start at 11:15 rather
than 11. They are in the cloakroom.
While Senator KENNEDY speaks, I will
walk back and ask them.

Mr. CRAIG. That would be appre-
ciated.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, 1
thank the Senator from Idaho as well.
As I indicated, I was willing to share
the time we had up to 11. As soon as a
Member is prepared to offer an amend-
ment, I will yield the floor because I do
think we have had a good opportunity
to make general comments and open-
ing statements over the period of these
last 2 days, and I think the business of
the Senate should require that we
begin to address some of the areas
which need addressing.

I understood my friend and colleague
from Michigan will be in the Chamber
shortly, and as soon as she is and it is
agreeable with the managers, I will
yield the floor.

To review very quickly, this is a mo-
mentous time. We give credit to the
chairman and ranking member of the
Finance Committee in moving this
process forward in a way which I think
can be a building foundation for ad-
dressing the critical issue which is on
the minds of so many of our seniors,
and that is a good, effective, reliable,
affordable prescription drug program.

As has been mentioned previously,
when we passed the Medicare Program
in 1965, it provided for the hospitaliza-
tion and physician fees, but it did not
provide for prescription drugs. Only
about 3 percent of all of the private
sector insurance programs had a pre-
scription drug program. What we have
seen since that time is the extraor-
dinary explosion of prescription drugs
which are so necessary to enhance and
improve the quality of life for so many
of our seniors. They are as indispen-
sable to our seniors as hospitalization
and physician fees.

In 1965, we made a commitment and a
pledge to our seniors that is really the
basis of a program that was developed
in the late 1950s. It was an issue that
divided the two political parties in the
1960 campaign. President Kennedy felt
strongly about developing a Medicare
system for our seniors. We had failed to
provide national health insurance for
all Americans, a goal I am still com-
mitted to. It was Harry Truman’s goal.

We are always reminded that we in
the Senate, Republicans and Demo-
crats, effectively have national health
insurance. There is not a single Mem-
ber of this body who does not take the
Federal employees program, rejects
that, and takes their own homegrown
program. They all take the Federal em-
ployees program, which is heavily un-
derwritten by the Federal Government.
I do not know of a single program that
exists in this country that has the tax-
payer underwriting what we in the
Congress and the Senate have, includ-
ing a prescription drug program.

So I am always interested in those
who complain about our efforts to try
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and pass a good, effective prescription
drug program when we have it our-
selves. We have looked out after our-
selves and we have been so slow in
looking out after the needs of our fel-
low elderly citizens.

I arrived to the Chamber too late to
hear my good friend—and he is my
good friend—from New Hampshire talk
about the indebtedness this bill will
provide in terms of the children of this
country. This is a $400 billion bill and
it is going to mean several thousand
dollars of indebtedness to the children
who are being born today. Well, that
pales in significance when we think
that under the Republican administra-
tion of the last 2 Y% years we have
passed a $2.3 billion tax reduction that
is going to mean billions and hundreds
of billions of dollars of indebtedness for
our children.

This program at least is going to
make a difference in terms of the qual-
ity of life for seniors who have built
this country and sacrificed for their
children and fought in the wars and
fought to make sure we were going to
have economic recovery. It is an in-
vestment in them rather than just to
the wealthiest individuals. I welcome
the opportunity to debate, if we are
going to have the chance to do it,
which is of greater value to the Nation,
which is of greater value to our fellow
human beings, these extraordinary tax
cuts or the downpayment on the pre-
scription drug program.

The principal reason we have been
unable to bring this matter up and de-
velop a bipartisan approach is because
of ideology, which has been a part of
the Republican commitment over the
years, and that is to privatize Social
Security and privatize Medicare. They
have been opposed to Medicare, op-
posed to Social Security, from the time
immemorial when these programs were
passed. We heard the word ‘‘socialism”
talked about all during the debates on
the Medicare Program. Every other
word was ‘‘socialized medicine.”” We do
not hear any of those words anymore.
We hear words, as we heard from Newt
Gingrich, ‘“we want to see Medicare
wither on the vine.”” But they are op-
posed to it.

So this issue has been divisive be-
cause those of us who have been
strongly committed to Medicare refuse
to see that it is effectively dismantled
by offering a prescription program that
would be used to either bribe or coerce
seniors out of the Medicare system into
a private sector system and then to let
the Medicare system wither on the
vine. Our elderly people, our seniors,
those who have contributed to this
country, know their doctor, they know
their neighborhood, they know their
hospital, and they do not want to be
forced out of Medicare into an uncer-
tain system. Many of us in this body
are going to resist that and fight that
with every fiber in our body.

We have seen an alteration and
change, and that is what has been de-
veloped in the Senate Finance Com-
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mittee legislation, which will permit
those who are under Medicare to be as-
sured that no matter what part of the
country they live in they are going to
be able to have access to the prescrip-
tion drug program that is outlined in
this legislation.

For those who want to go into the
HMOs, there will be at least the oppor-
tunity for those in the private sector
who want to risk providing the benefit
package that is in here, and want to
take the chance, to be able to compete.
That is the compromise that has cer-
tainly not satisfied everyone—I cer-
tainly would not have drafted the bill
as it is drafted today—but nonetheless
it is the compromise that came out of
that committee and which I think Sen-
ator GRASSLEY and Senator BAUCUS de-
serve credit for.

They have established a foundation
in which this prescription drug pro-
gram can be enhanced, strengthened,
and built upon, both during the debate
over the next 6 days but also in the fu-
ture years. As long as I am in the Sen-
ate and honored to represent the people
of Massachusetts, I make the commit-
ment and pledge that I am going to do
everything I possibly can to make sure
this is the kind of program which is
worthy of our senior citizens in the fu-
ture, but we will have a downpayment
in this program with this legislation.

In the past, we reviewed very briefly
the need for this program and the costs
for this program. I think at the time
that we are actually into the amend-
ments, we do not have to go back and
speak about the enormous costs our el-
derly are paying, how their CPI, their
adjustment, is not enough to make up
for these escalating costs; the fact that
these prescription drugs are absolutely
indispensable to the lives and well-
being of millions of our citizens. We
know that is the truth. We know we
have an uncertain condition out there
in terms of the seniors having access to
the drugs. Many of them do not have
it. Others are in retirement programs.
An increasing number of the retire-
ment programs are dropping individ-
uals. Millions of others have them in
Medicaid and that is being cut back in
a number of our States, and they are
being left out and left behind.

Millions are in HMOs, and almost
half of those numbers have been
dropped by the HMOs and other condi-
tions have been put on in terms of re-
stricting the amounts that will be ex-
pended by the HMOs in the prescription
drug program which is disadvantaging
these individuals to an enormous de-
gree. Medigap is not picking up the
process. The fact remains, our seniors
are enormously vulnerable today.
Never have they been more vulnerable.

This is against another background
that I will just mention very briefly.
We have seen in the Congress, in the
Senate, over the period of this last 5
years the doubling of the NIH budget.
Why was that done? The reason it was
done is the recognition that we have
had, Republicans and Democrats alike,
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of the enormous opportunities for
breakthroughs, in prescription drugs
primarily, and in new technologies to
deal with the challenges in health care,
mixing technologies and mixing pre-
scription drugs to make further ad-
vances—which is certainly the goal of
Dr. Sahni at the NIH.

These are very bold and challenging
new initiatives in which they are in-
volved. We have seen the mapping of
the human genome, with all that
means, in the predictability of how
genes are going to function and so
averting dangers that presents to pa-
tients in the future, anticipating that
and developing medical technologies
that can address that so we can prevent
individuals from developing, in this in-
stance I am talking about, several dif-
ferent types of cancers. The list goes
on.

We have the most extraordinary op-
portunity now for breakthroughs in
prescription drugs. Now that we have
doubled the NIH budget, we have to ask
ourselves what is the sense of making
these breakthroughs and spending bil-
lions and billions of dollars if we are
not going to get them out of the lab-
oratory and into the homes of those
who need them?

This bill is that downpayment that
ensures the drugs get out of the labora-
tory and to those who need them. That
is why it is so important we take ac-
tion. We are seeing such progress. I see
in my own State of Massachusetts—we
have more biotech companies in our
State than all of Western Europe. I am
always amazed at the continued
dreams in these research labs in terms
of potential breakthroughs and the
progress that is being made. It is be-
yond the possible imagination of so
many of us, to think someday we
might really conquer cancer, we might
really conquer Alzheimer’s, we might
really conquer diabetes or other dis-
eases. There are dreamers who believe
it will be done, and in the none-too-dis-
tant future.

We want to put in place a process, a
procedure, a delivery system which is
affordable, dependable, reliable, so
those breakthroughs can get out and
get to them. That is what this bill
does.

I will just review this because these
issues were raised. One of the features,
which is not a major feature but which
I find has not been mentioned in most
of the news reports, is that in January
of next year 5 million seniors will re-
ceive a card—some might have to pay
$25 for it but no more than $25—that
will guarantee them $600 worth of pre-
scription drugs. If they do not use all
$600, if they use just $400, they can
carry that over to next year. That is a
real downpayment of this legislation.
Five million people are going to re-
ceive that. Although the Medicare pro-
gram will take 3 years to get imple-
mented, this prescription drug card
will soon provide needed relief to mil-
lions of seniors. That is an indicator to
at least b million of our seniors, that
help is coming, help is on its way.
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Let me give three quick examples of
an average senior citizen with an in-
come of $15,000. That is the average
senior citizen, if they have drug costs
at the national average of $2,300. This
is the group this legislation perhaps
helps the least. We take great care of
the 40 percent of the senior citizens
with lowest incomes and we take care
of those with catastrophic expenses.
This is the group we hope to provide
additional assistance. This individual
would pay a $420 premium, and they
would pay $1,298 for cost sharing, and
they would receive $604. That may not
sound like much, but that is $604 they
do not get today.

Let’s take the instance of an indi-
vidual who has the same income, aver-
age income, and has a great deal of
medical expenses; $15,000 income and
they have $10,000 in expenses. They will
end up paying the $4,500 but they get
$5,400 in savings under this legislation.
That is still a good deal—I'd like it to
be better, but at least they will gain
significantly from this legislation if
they have those Kinds of bills.

Let’s take the same individual. By
and large this is 40 percent of all the
senior citizens—not half but not far
from it. Let’s look at a person just
above the poverty line with $9,000 in in-
come and the same $2,300 in drug ex-
penses each year. That works out to
about $190 per month.

Under this legislation, at $9,000 in-
come, you would pay $5. That would
mean a monthly savings of $185.

If your income is $12,000 and you pay
out the $190 per month in expenses
today, under this legislation you would
pay $10 and would save $180 per month.

If your income is $13,500 and you have
$190 in monthly costs, under this legis-
lation you would pay $23 and save $168.
That is a major relief for those families
who are facing these extraordinary
challenges across this country.

I see the ranking members of the Fi-
nance Committee now on the floor. Let
me wind up.

Mr. President, listen to this: 83 per-
cent of all Medicare beneficiaries are
going to receive more out of this legis-
lation than they will pay in. Today, in
part B of the Medicare only about 50
percent of seniors get out more than
they pay in. Under this legislation it
would be 83 percent.

For those who go through what they
call the doughnut hole, that is the pe-
riod of time when they are not getting
the full assistance I would like to see,
it is important to recognize that two-
thirds of those who go into the dough-
nut hole go out the other end into the
catastrophic and get extra help. Only
about 8 percent actually remain in that
doughnut hole.

We are going to have the opportunity
here to try to make some further ad-
justments to strengthen and improve
this legislation.

Finally, let me say in watching what
happened over in the House of Rep-
resentatives, their legislation fails to
have the kind of backup this legisla-
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tion has in the delivery of the Medicare
benefit, which is unacceptable. They
have what they call a premium support
program which effectively would un-
dermine the Medicare system, which is
completely unacceptable. The means
testing is in there, which would require
individuals to submit their tax forms
to agencies of the Federal Government
and insurance companies. I think that
would be very offensive.

There are many different aspects of
that legislation that are enormously
troubling. But that is not this bill.
That is not this bill.

So, again, I commend Senator GRASS-
LEY and Senator BAUCUS and our Re-
publican leader, Senator FRIST, for all
they have done working this through. I
look forward to the opportunity to ad-
dress these amendments.

I see the hour of 11 has arrived.

Mr. REID. Mr. President, even
though there may not be a unanimous
consent request that has been ordered,
I ask that the two managers be recog-
nized now; that following whatever
they decide to do the Senator from
Idaho be recognized to speak for up to
15 minutes; and following the state-
ment of the Senator from Idaho that
Senator STABENOW be recognized to
offer an amendment. We talked about
her amendment for a couple of days.

I ask all this in the form of a unani-
mous consent request.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, I am
going to offer a modification in just a
minute. We are going to wait for our
staff to come and present the exact
language which we will use in the
unanimous consent request.

Before we do that, I have not had the
opportunity to express my appreciation
to the entire Senate for Senator BAU-
CUS’s cooperation in bringing the bill
here, and for everything we have done
in order to bring a bipartisan bill here
which was voted out of a committee on
a 16-5 vote.

In other speeches, I have talked
about people who have been working on
this issue, such as Senator BREAUX
with the Breaux Commission. I have
talked about the tripartisan people
who worked over the last 2 years to
bring a bill before the Senate last year,
all of which set the stage for some of
the subject matter we have before us.
Senator BAUCUS and I hope we will
have a continuation of the bipartisan-
ship that has been expressed so far in
that vote.

But I haven’t had a chance to tell the
Senate of my appreciation to Senator
BAUCUS in working both at the staff
level and his staff—meaning the Fi-
nance Committee staff on the Demo-
cratic side, and the Finance Committee
staff on the Republican side—doing a
lot of nitty-gritty work to bring things
together with a consensus that can be
arrived at at the staff level, but, more
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importantly, a lot of the things Sen-
ator BAUCUS and I had to work out.

When it was all said and done, it was
a very pleasant experience. I don’t say
that because of the relationship Sen-
ator BAUCUS and I have, but it is be-
cause of a continuation of the tradition
of the Senate Finance Committee to do
most of its business—albeit not all of
its business—in a bipartisan way.

We would not have an issue before us
like this—and a lot of other issues that
have come out of the Senate Finance
Committee—without that sort of co-
operation.

I think this deserves a little more
special attention of bipartisanship and
Senator BAUCUS’s cooperation. This is
the first major expansion of Medicare
in 35 years. This is something that can-
didates of both political parties have
talked about the necessity of doing—
providing prescription drugs for sen-
iors.

There is something which is very
much of an issue to Montana and to
Iowa and to a lot of other States we
call rural States. There is an inequity
issue within Medicare reimbursement.

Working very closely with Senator
BAUCUS last year to establish a Baucus-
Grassley bill on Medicare rural equity,
then moving this year to adopt the one
earlier on a tax bill and duplicating
that effort in this prescription drug bill
was all done in a bipartisan way. You
can only say it so many times, but I
don’t think you can say it enough ei-
ther, because people think the Senate
is always a highly partisan body.
Sometimes we are too highly partisan.
Sometimes it is OK to be partisan, I be-
lieve, in our system of government.
But really nothing gets done in the
Senate if there isn’t some bipartisan
cooperation. Obviously, I take this op-
portunity to thank Senator BAUCUS for
that cooperation.

We still have not had that agreement
presented to us yet. I am going to ask
Senator BAUCUS if we should let Sen-
ator CRAIG go ahead and speak for his
15 minutes before we lay down our
amendment.

Mr. BAUCUS. Mr. President, first I
very much appreciate the kind words
by the chairman of the committee. It is
wonderful working with the Senator
from Iowa. He is a good man.

With respect to the point made by
the chairman, I agree. I think it makes
sense at this time, since we are still
trying to get papers ready, for the Sen-
ator from Idaho to proceed.

Mr. GRASSLEY. Mr. President, we
will let the Senator from Idaho finish
before we proceed with our unanimous
consent.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I want to
thank the Chairman of the Finance
Committee and the ranking member
for the work they have done on the Fi-
nance Committee on S. 1, the Medicare
legislation.

The legislation before us today is a
praiseworthy document, in that it is a
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step forward toward the fundamental
goals of providing prescription drug re-
lief for America’s seniors and strength-
ening the Medicare program. This is
certainly not to suggest that this legis-
lation is without flaws, but it does
begin the process of improving Medi-
care for our children and our grand-
children down the road and in what we
hope will be the right direction.

To paraphrase the words of a rather
historic person, Benjamin Franklin,
“Is the sun rising, or is the sun set-
ting”’ on the promise of creating a fed-
erally funded but also privately com-
petitive Medicare system that can suc-
ceed, both in holding down costs and in
providing adequate coverage?

Only the future will tell whether
what we have before us is the case of a
sun rising on a new day in health care
or simply a dramatic shift and a sun
setting.

What I think is happening here today
is the beginning of a very important
debate for the remainder of this week
and next week. I hope that passage of
this legislation will prove to be a major
step forward.

As chairman of the Special Com-
mittee on Aging, I have convened a va-
riety of hearings over the last several
months to carefully examine the dif-
ficulties of all of the issues that are
going to be talked about here this
week, including the long-term demo-
graphic pressures facing Medicare, the
value of integrating competitive alter-
natives into the program, and the
promise of making care coordination
part of a strengthened and improved
Medicare prescription drug coverage.

All of these are important. But there
is no question that prescription drug
coverage is the political engine that
drives this debate, but it is just one of
several grave challenges we face as we
take up this important legislation.

There is no question that drug cov-
erage for America’s seniors is long
overdue, especially for those in the
greatest of need. Except for Medicare,
virtually every health care insurance
plan in America today covers prescrip-
tion drugs. Medicare today is trapped
in a 1960s model of health care delivery,
and lags decades behind what the pri-
vate sector has to offer.

This bill would address this problem.
Beginning immediately, America’s sen-
iors would receive a drug discount card
enabling them to purchase drugs at a
significant discount. More impor-
tantly, in 2006 seniors would be able to
enroll in federally subsidized Medicare
drug coverage for a premium of about
$35 a month—coverage that would be of
greater per-dollar value than that cur-
rently offered through Medicare sup-
plemental, Medigap, or wraparound
plans.

I am especially pleased that this leg-
islation devotes the greatest share of
its drug assistance to seniors of low
and modest income—most especially
seniors below 160 percent of poverty.
These seniors—those with annual in-
comes below about $13,500 for an indi-

CONGRESSIONAL RECORD — SENATE

vidual, and about $18,200 for a couple—
would receive special assistance of
about 80 to 90 percent for their drug
costs, depending on income.

The truth is, the proportion of sen-
iors who truly cannot afford prescrip-
tion drugs is relatively small—perhaps
25 percent. It is on these seniors in the
greatest of need that our help should
be focused.

Mr. President, even more important
than drug coverage is the urgent need
to begin putting Medicare on a more
modern and secure footing as the T7-
million-strong baby boomer generation
moves even closer to retirement age.
According to the Medicare Trustees,
Medicare costs, even without any drug
benefit, will more than triple over the
next 75 years, placing a tremendous
burden on future generations.

Despite this 1looming challenge,
Medicare today remains clogged by
rigid bureaucracy and complex regula-
tions regulations that are already be-
ginning to drive doctors and other
health care providers out of this pro-
gram, leaving our seniors, in many in-
stances, without access to the health
care they need.

Medicare, as we know it today, is
micromanaged to the tiniest of details
for medical payments and procedures,
including the pricing and regulation of
more than 7,000 medical procedures and
over 500 hospital procedures. Why are
we so intent on micromanaging the
system? Medicare regulations now
total more than 110,000 pages of rules
and regulations.

Perhaps it is not surprising, then,
that doctors and hospitals report hav-
ing to spend half an hour to an hour in
paperwork for every hour spent in pa-
tient care. In other words, there is
often more intensity on doing the pa-
perwork right than there is on good
health care procedures for the patient
and all because of a Federal system
that is so heavily micromanaged. And
of course, the risks to providers are
high if they fail to perform the re-
quired regulatory tasks in the most
minute of ways.

Even more distressing, the heavily
bureaucratic Medicare Program has ul-
timately failed to keep up with the
kinds of medical and health care cov-
erage innovations most of the rest of
us take for granted. For example, the
current Medicare Program only covers
a handful of preventive screenings and
tests and in most cases will not even
pay for a standard physical.

Medicare also lags far behind the pri-
vate sector in its use of care coordina-
tion and disease management systems
under which a patient’s care is coordi-
nated and optimized, promoting better
health outcomes and fewer days of hos-
pitalization.

For certain chronic conditions, such
as diabetes and congestive heart fail-
ure, as many as 83 to 97 percent of
America’s health care plans now offer

such care coordination. Medicare,
meanwhile, has only barely begun to
experiment with demonstration
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projects in this area and some promi-
nent experts, such as former CBO Di-
rector Dan Crippen, doubt that care
management can ever work effectively
in Medicare as we know it today.

The bill before us seeks to bring
Medicare into the 21st century, not
just by providing prescription drug
coverage, but also by offering seniors
the choice to enroll in federally super-
vised but privately operated health
care plans the same kind of choices and
coverage currently enjoyed by millions
of other Americans under age 65. Ideal-
ly, these plans could include preferred
provider organizations, fee-for-service
plans, HMOs, and even medical savings
accounts.

The current Medicare system forces
seniors to hunt for and purchase sup-
plemental plans for many of the things
that Medicare does not cover. By con-
trast, the new Medicare Advantage
plans would give seniors one-stop shop-
ping for comprehensive and integrated
coverage including prescription drugs,
preventive care, care coordination, and
protection against high catastrophic
medical bills, benefits which are large-
ly unheard of in the traditional Medi-
care plan of today.

Importantly, these new choices
would be entirely voluntary. Seniors
who want to keep their current cov-
erage and stay in traditional Medicare
would be free to do so. Also, the new
prescription drug program would be of-
fered in both the traditional program
and in the new Medicare Advantage
plans. No senior would see any reduc-
tion in Medicare benefits under this
bill. No benefits would be taken away—
none.

I am also extremely pleased this bill
includes a significant and necessary
package of improvements in rural
health care and reimbursement. Among
other changes, this legislation would
improve certain categories of rural
payment and would make needed rule
changes to assist critical access hos-
pitals and other rural providers.

For far too long, doctors and hos-
pitals in Idaho and other rural States
have suffered under payment classifica-
tions and reimbursement levels that
put them at a significant disadvantage
and that make the already difficult job
of providing health care in rural Amer-
ica even more daunting.

The underlying framework of this
bill is a sound one, and it follows the
basic principles laid out by President
Bush earlier this year—namely, to
strengthen traditional Medicare and
keep it as an alternative for those sen-
iors who want it, but also to provide a
new foundation for the future, one
built on choices, competition, and in-
novation.

This said, however, I am gravely
troubled by certain aspects of this
bill’s current design—particularly the
fact that we have not incorporated in
it enough competitive alternatives.

First, I believe it is a mistake to
offer exactly equivalent drug benefits
in the older, more traditional program
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and in the new Medicare Advantage
plans—and thereby not create a strong
competitive advantage for the Medi-
care Advantage programs. This is an
important issue in causing seniors to
make selections toward the market-
place and toward a variety of alter-
natives—rather than to be fearfully
hunkered down, if you will, in the old
program. If we truly believe, as I do,
that structured competition, rather
than a perpetuation of top-down bu-
reaucratic health care, is the better fu-
ture for Medicare, our legislation
should reflect this commitment.

Second, this bill unwisely imposes a
ceiling, or benchmark, on the amount
the Federal Government will pay the
new Medicare Advantage plans. What
we want is a variety of robust competi-
tive alternatives in the marketplace,
and capping or creating a ceiling may
threaten that goal.

Third, the legislation creates an un-
necessarily heavy-handed and restric-
tive bidding system for the Medicare
Advantage Program. Under this pro-
gram, HHS would choose only three
winning plans for each of ten national
regions. Far preferable would be a sys-
tem like the Federal Health Benefits
Program, under which any plan meet-
ing basic federal standards would be
permitted to compete. It should be the
marketplace, not HHS bureaucrats,
who decide which plans succeed or fail.

Fourth, I am concerned by this legis-
lation’s overall high level of com-
plexity and prescriptiveness—
prescriptiveness that threatens to add
appreciably to the 110,000 pages of regu-
lation already in place. Shame on us if
we do that. This bill, which I suspect
weighs a few pounds, has hundreds and
hundreds of pages. I hope that, for
every page of legislation we do not also
see 25 or 30 pages of ensuing regulation.
If that is the case, we will have created
the opposite of what we should in-
tend—namely walking away from the
bureaucracy and into the marketplace,
into the opportunity of choice, and
into a much freer environment—one
that providers want to join, and one
that provides optimum health care for
the senior of today.

Over the course of the next week and
a half, hopefully, amendments will
take us toward simplicity instead of
toward the kind of micromanagement
we have seen in the past. History
should not repeat itself here, and I
think all of us should be concerned
that it might. This is because we have
the great tendency to err on the side of
the bureaucracy and the side of regula-
tion, when, in fact, the marketplace—
as shown by the hearings I have held—
can, in fact, be the greater arbiter of
health care when effective competition
is provided.

These concerns are by no means ex-
haustive. Like many of my colleagues,
I am also concerned about the com-
plexity and stability of the proposed
system for providing drug coverage in
the traditional Medicare program, and
I worry about the possibility that some
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employers may react to the new Fed-
eral drug coverage by cutting back or
dropping benefits they currently pro-
vide to their retirees.

Finally, I want to caution my col-
leagues, in no uncertain terms, that
neither this bill nor any of the alter-
native Democratic proposals offers a
magic bullet for Medicare’s future. The
financial and demographic outlook for
Medicare is sobering in the extreme,
and nothing can change the fact that
hard choices lie ahead, regardless of
what we do this year. This legislation
could improve our prospects, but it is,
at best, only a first step.

Majority Leader FRIST, Senator
GRASSLEY, and others on the Finance
Committee deserve tremendous credit
for bringing us to where we are today,
as does President Bush for making pre-
scription drugs and Medicare reform a
top priority this year.

The coming weeks will be critical
ones. I hope we can succeed in pro-
ducing a bill worthy of this historic op-
portunity.

Mr. President, I again thank the
chairman and the ranking member. I
also thank Senator FRIST, our leader,
for insisting that this issue get to the
floor for the kind of debate I trust we
will have—and for working with the
House toward putting on our Presi-
dent’s desk something that we have
long promised America’s seniors: That
those who are truly needy will have ac-
cess to prescription drugs and all sen-
iors will have access to a modernized
Medicare Program.

I yield the floor.

The PRESIDING OFFICER (Mr. GRA-
HAM of South Carolina). The Senator
from Nevada.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MODIFICATION TO COMMITTEE AMENDMENT

Mr. GRASSLEY. Mr. President, with
the authority of the majority of the Fi-
nance Committee, I now modify my
committee substitute and the modi-
fication is at the desk.

The PRESIDING OFFICER. The
amendment is so modified.

The committee amendment, as modi-
fied, is as follows:

SECTION 1. SHORT TITLE; AMENDMENTS TO SO-
CIAL SECURITY ACT; REFERENCES
TO BIPA AND SECRETARY; TABLE OF
CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Prescription Drug and Medicare Im-
provement Act of 2003”’.

(b) AMENDMENTS TO SOCIAL SECURITY
AcT.—Except as otherwise specifically pro-
vided, whenever in this Act an amendment is
expressed in terms of an amendment to or re-
peal of a section or other provision, the ref-
erence shall be considered to be made to that
section or other provision of the Social Secu-
rity Act.
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(c) BIPA; SECRETARY.—In this Act:

(1) BIPA.—The term “BIPA” means the
Medicare, Medicaid, and SCHIP Benefits Im-
provement and Protection Act of 2000, as en-
acted into law by section 1(a)(6) of Public
Law 106-554.

(2) SECRETARY.—The term ¢Secretary”
means the Secretary of Health and Human
Services.

(d) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; amendments to Social
Security Act; references to
BIPA and Secretary; table of
contents.

TITLE I-MEDICARE PRESCRIPTION
DRUG BENEFIT

Subtitle A—Medicare Voluntary
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TITLE I—-MEDICARE PRESCRIPTION DRUG
BENEFIT

Subtitle A—Medicare Voluntary Prescription
Drug Delivery Program

SEC. 101. MEDICARE VOLUNTARY PRESCRIPTION
DRUG DELIVERY PROGRAM.

(a) ESTABLISHMENT.—Title XVIII (42 U.S.C.
1395 et seq.) is amended by redesignating
part D as part E and by inserting after part
C the following new part:

“PART D—VOLUNTARY PRESCRIPTION DRUG

DELIVERY PROGRAM

“‘DEFINITIONS; TREATMENT OF REFERENCES TO
PROVISIONS IN MEDICAREADVANTAGE PROGRAM

‘“SEC. 1860D. (a) DEFINITIONS.—In this part:

‘(1) ADMINISTRATOR.—The term ‘Adminis-
trator’ means the Administrator of the Cen-
ter for Medicare Choices as established under
section 1808.

‘“(2) COVERED DRUG.—

‘““(A) IN GENERAL.—Except as provided in
subparagraphs (B), (C), and (D), the term
‘covered drug’ means—

Sec. 531.

Sec. 532.
Sec. 533.
Sec. 534.
Sec. 535.

Sec.

Sec.

Sec. 603.

Sec. 604.

Sec. 605.

Sec. 606.

Sec. 607.

Sec. 608. infrastructure im-

Sec. 609. revolving

Sec. 610.

Sec. 611.

Sec. 612.

Sec. 613.
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‘(i) a drug that may be dispensed only
upon a prescription and that is described in
clause (i) or (ii) of subparagraph (A) of sec-
tion 1927(k)(2); or

‘“(ii) a biological product described in
clauses (i) through (iii) of subparagraph (B)
of such section; or

‘“(iii) insulin described in subparagraph (C)
of such section;
and such term includes a vaccine licensed
under section 351 of the Public Health Serv-
ice Act and any use of a covered drug for a
medically accepted indication (as defined in
section 1927(k)(6)).

““(B) EXCLUSIONS.—

‘(i) IN GENERAL.—The term ‘covered drug’
does not include drugs or classes of drugs, or
their medical uses, which may be excluded
from coverage or otherwise restricted under
section 1927(d)(2), other than subparagraph
(E) thereof (relating to smoking cessation
agents), or under section 1927(d)(3).

“‘(ii) AVOIDANCE OF DUPLICATE COVERAGE.—
A drug prescribed for an individual that
would otherwise be a covered drug under this
part shall not be so considered if payment
for such drug is available under part A or B,
but shall be so considered if such payment is
not available under part A or B or because
benefits under such parts have been ex-
hausted.

“(C) APPLICATION OF FORMULARY RESTRIC-
TIONS.—A drug prescribed for an individual
that would otherwise be a covered drug
under this part shall not be so considered
under a plan if the plan excludes the drug
under a formulary and such exclusion is not
successfully resolved under subsection (d) or
(e)(2) of section 1860D-5.

‘(D) APPLICATION OF GENERAL EXCLUSION
PROVISIONS.—A Medicare Prescription Drug
plan or a MedicareAdvantage plan may ex-
clude from qualified prescription drug cov-
erage any covered drug—

‘(1) for which payment would not be made
if section 1862(a) applied to part D; or

‘(i) which are not prescribed in accord-
ance with the plan or this part.

Such exclusions are determinations subject
to reconsideration and appeal pursuant to
section 1860D-5(e).

““(3) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary’ means an individual who is
entitled to, or enrolled for, benefits under
part A and enrolled under part B (other than
a dual eligible individual, as defined in sec-
tion 1860D-19(a)(4)(E)).

‘“(4) ELIGIBLE ENTITY.—The term ‘eligible
entity’ means any risk-bearing entity that
the Administrator determines to be appro-
priate to provide eligible beneficiaries with
the benefits under a Medicare Prescription
Drug plan, including—

‘“(A) a pharmaceutical benefit manage-
ment company;

‘(B) a wholesale or retail pharmacist de-
livery system;

‘(C) an insurer (including an insurer that
offers medicare supplemental policies under
section 1882);

‘(D) any other risk-bearing entity; or

“(E) any combination of the entities de-
scribed in subparagraphs (A) through (D).

“(5) INITIAL COVERAGE LIMIT.—The term
‘initial coverage limit’ means the limit as
established under section 1860D-6(c)(3), or, in
the case of coverage that is not standard pre-
scription drug coverage, the comparable
limit (if any) established under the coverage.

“(6) MEDICAREADVANTAGE ORGANIZATION;
MEDICAREADVANTAGE PLAN.—The terms
‘MedicareAdvantage organization’ and

‘MedicareAdvantage plan’ have the meanings
given such terms in subsections (a)(1) and
(b)(1), respectively, of section 1859 (relating
to definitions relating to MedicareAdvantage
organizations).
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“(7) MEDICARE PRESCRIPTION DRUG PLAN.—
The term ‘Medicare Prescription Drug plan’
means prescription drug coverage that is of-
fered under a policy, contract, or plan—

‘“(A) that has been approved under section
1860D-13; and

‘“(B) by an eligible entity pursuant to, and
in accordance with, a contract between the
Administrator and the entity under section
1860D-7(b).

‘“(8) PRESCRIPTION DRUG ACCOUNT.—The
term ‘Prescription Drug Account’ means the
Prescription Drug Account (as established
under section 1860D-25) in the Federal Sup-
plementary Medical Insurance Trust Fund
under section 1841.

‘(9) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The term ‘qualified prescription
drug coverage’ means the coverage described
in section 1860D-6(a)(1).

‘“(10) STANDARD PRESCRIPTION DRUG COV-
ERAGE.—The term ‘standard prescription
drug coverage’ means the coverage described
in section 1860D-6(c).

““(b) APPLICATION OF MEDICAREADVANTAGE
PROVISIONS UNDER THIS PART.—For purposes
of applying provisions of part C under this
part with respect to a Medicare Prescription
Drug plan and an eligible entity, unless oth-
erwise provided in this part such provisions
shall be applied as if—

‘(1) any reference to a MedicareAdvantage
plan included a reference to a Medicare Pre-
scription Drug plan;

‘“(2) any reference to a provider-sponsored
organization included a reference to an eligi-
ble entity;

‘“(3) any reference to a contract under sec-
tion 1857 included a reference to a contract
under section 1860D-7(b); and

‘“(4) any reference to part C included a ref-
erence to this part.

“Subpart 1—Establishment of Voluntary
Prescription Drug Delivery Program
“ESTABLISHMENT OF VOLUNTARY PRESCRIPTION
DRUG DELIVERY PROGRAM

‘“SEC. 1860D-1. (a) PROVISION OF BENEFIT.—

‘(1) IN GENERAL.—The Administrator shall
provide for and administer a voluntary pre-
scription drug delivery program under which
each eligible beneficiary enrolled under this
part shall be provided with access to quali-
fied prescription drug coverage as follows:

““(A) MEDICAREADVANTAGE ENROLLEES RE-
CEIVE COVERAGE THROUGH
MEDICAREADVANTAGE PLAN.—

‘(i) IN GENERAL.—Except as provided in
clause (ii), an eligible beneficiary who is en-
rolled under this part and enrolled in a
MedicareAdvantage ©plan offered by a
MedicareAdvantage organization shall re-
ceive coverage of benefits under this part
through such plan.

‘“(ii) EXCEPTION FOR ENROLLEES IN
MEDICAREADVANTAGE MSA PLANS.—An eligible
beneficiary who is enrolled under this part
and enrolled in an MSA plan under part C
shall receive coverage of benefits under this
part through enrollment in a Medicare Pre-
scription Drug plan that is offered in the ge-
ographic area in which the beneficiary re-
sides. For purposes of this part, the term
‘MSA plan’ has the meaning given such term
in section 1859(b)(3).

‘“(iii) EXCEPTION FOR ENROLLEES IN
MEDICAREADVANTAGE PRIVATE FEE-FOR-SERV-
ICE PLANS.—An eligible beneficiary who is
enrolled under this part and enrolled in a
private fee-for-service plan under part C
shall—

‘(i) receive Dbenefits under this part
through such plan if the plan provides quali-
fied prescription drug coverage; and

‘“(ii) if the plan does not provide qualified
prescription drug coverage, receive coverage
of benefits under this part through enroll-
ment in a Medicare Prescription Drug plan
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that is offered in the geographic area in
which the beneficiary resides. For purposes
of this part, the term ‘private fee-for-service
plan’ has the meaning given such term in
section 1859(b)(2).

‘(B) FEE-FOR-SERVICE ENROLLEES RECEIVE
COVERAGE THROUGH A MEDICARE PRESCRIPTION
DRUG PLAN.—An eligible beneficiary who is
enrolled under this part but is not enrolled
in a MedicareAdvantage plan (except for an
MSA plan or a private fee-for-service plan
that does not provide qualified prescription
drug coverage) shall receive coverage of ben-
efits under this part through enrollment in a
Medicare Prescription Drug plan that is of-
fered in the geographic area in which the
beneficiary resides.

‘“(2) VOLUNTARY NATURE OF PROGRAM.—
Nothing in this part shall be construed as re-
quiring an eligible beneficiary to enroll in
the program under this part.

‘(3) SCOPE OF BENEFITS.—Pursuant to sec-
tion 1860D-6(b)(3)(C), the program established
under this part shall provide for coverage of
all therapeutic categories and classes of cov-
ered drugs (although not necessarily for all
drugs within such categories and classes).

‘“(4) PROGRAM TO BEGIN IN 2006.—The Admin-
istrator shall establish the program under
this part in a manner so that benefits are
first provided beginning on January 1, 2006.

““(b) ACCESS TO ALTERNATIVE PRESCRIPTION
DRUG COVERAGE.—In the case of an eligible
beneficiary who has creditable prescription
drug coverage (as defined in section 1860D-
2(b)(1)(F)), such beneficiary—

‘(1) may continue to receive such coverage
and not enroll under this part; and

“(2) pursuant to section 1860D-2(b)(1)(C), is
permitted to subsequently enroll under this
part without any penalty and obtain access
to qualified prescription drug coverage in
the manner described in subsection (a) if the
beneficiary involuntarily loses such cov-
erage.

‘‘(c) FINANCING.—The costs of providing
benefits under this part shall be payable
from the Prescription Drug Account.

““ENROLLMENT UNDER PROGRAM

‘“SEC. 1860D-2. (a) ESTABLISHMENT OF EN-
ROLLMENT PROCESS.—

‘(1) PROCESS SIMILAR TO PART B ENROLL-
MENT.—The Administrator shall establish a
process through which an eligible bene-
ficiary (including an eligible beneficiary en-
rolled in a MedicareAdvantage plan offered
by a MedicareAdvantage organization) may
make an election to enroll under this part.
Such process shall be similar to the process
for enrollment in part B under section 1837,
including the deeming provisions of such sec-
tion.

‘“(2) CONDITION OF ENROLLMENT.—An eligi-
ble beneficiary must be enrolled under this
part in order to be eligible to receive access
to qualified prescription drug coverage.

““(b) SPECIAL ENROLLMENT PROCEDURES.—

‘(1) LATE ENROLLMENT PENALTY.—

‘“(A) INCREASE IN MONTHLY BENEFICIARY OB-
LIGATION.—Subject to the succeeding provi-
sions of this paragraph, in the case of an eli-
gible beneficiary whose coverage period
under this part began pursuant to an enroll-
ment after the beneficiary’s initial enroll-
ment period under part B (determined pursu-
ant to section 1837(d)) and not pursuant to
the open enrollment period described in
paragraph (2), the Administrator shall estab-
lish procedures for increasing the amount of
the monthly beneficiary obligation under
section 1860D-17 applicable to such bene-
ficiary by an amount that the Administrator
determines is actuarially sound for each full
12-month period (in the same continuous pe-
riod of eligibility) in which the eligible bene-
ficiary could have been enrolled under this
part but was not so enrolled.
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‘“(B) PERIODS TAKEN INTO ACCOUNT.—For
purposes of calculating any 12-month period
under subparagraph (A), there shall be taken
into account—

‘(i) the months which elapsed between the
close of the eligible beneficiary’s initial en-
rollment period and the close of the enroll-
ment period in which the beneficiary en-
rolled; and

‘“(ii) in the case of an eligible beneficiary
who reenrolls under this part, the months
which elapsed between the date of termi-
nation of a previous coverage period and the
close of the enrollment period in which the
beneficiary reenrolled.

¢“(C) PERIODS NOT TAKEN INTO ACCOUNT.—

‘(i) IN GENERAL.—For purposes of calcu-
lating any 12-month period under subpara-
graph (A), subject to clause (ii), there shall
not be taken into account months for which
the eligible beneficiary can demonstrate
that the beneficiary had creditable prescrip-
tion drug coverage (as defined in subpara-
graph (F)).

‘(i) BENEFICIARY MUST INVOLUNTARILY
LOSE COVERAGE.—Clause (i) shall only apply
with respect to coverage—

“(I) in the case of coverage described in
clause (ii) of subparagraph (F), if the plan
terminates, ceases to provide, or reduces the
value of the prescription drug coverage
under such plan to below the actuarial value
of standard prescription drug coverage (as
determined under section 1860D-6(f));

‘“(IT) in the case of coverage described in
clause (i), (iii), or (iv) of subparagraph (F), if
the beneficiary is involuntarily disenrolled
or becomes ineligible for such coverage; or

‘(IIT) in the case of a beneficiary with cov-
erage described in clause (v) of subparagraph
(F), if the issuer of the policy terminates
coverage under the policy.

‘(D) PERIODS TREATED SEPARATELY.—ANy
increase in an eligible beneficiary’s monthly
beneficiary obligation under subparagraph
(A) with respect to a particular continuous
period of eligibility shall not be applicable
with respect to any other continuous period
of eligibility which the beneficiary may
have.

“(E) CONTINUOUS PERIOD OF ELIGIBILITY.—

‘(i) IN GENERAL.—Subject to clause (ii), for
purposes of this paragraph, an eligible bene-
ficiary’s ‘continuous period of eligibility’ is
the period that begins with the first day on
which the beneficiary is eligible to enroll
under section 1836 and ends with the bene-
ficiary’s death.

‘‘(ii) SEPARATE PERIOD.—AnNy period during
all of which an eligible beneficiary satisfied
paragraph (1) of section 1836 and which ter-
minated in or before the month preceding
the month in which the beneficiary attained
age 65 shall be a separate ‘continuous period
of eligibility’ with respect to the beneficiary
(and each such period which terminates shall
be deemed not to have existed for purposes of
subsequently applying this paragraph).

‘“(F) CREDITABLE PRESCRIPTION DRUG COV-
ERAGE DEFINED.—Subject to subparagraph
(G), for purposes of this part, the term ‘cred-
itable prescription drug coverage’ means any
of the following:

‘(1) DRUG-ONLY COVERAGE UNDER MED-
1ICAID.—Coverage of covered outpatient drugs
(as defined in section 1927) under title XIX or
a waiver under 1115 that is provided to an in-
dividual who is not a dual eligible individual
(as defined in section 1860D-19(a)(4)(E)).

¢‘(i1) PRESCRIPTION DRUG COVERAGE UNDER A
GROUP HEALTH PLAN.—Any outpatient pre-
scription drug coverage under a group health
plan, including a health benefits plan under
chapter 89 of title 5, United States Code
(commonly known as the Federal employees
health benefits program), and a qualified re-
tiree prescription drug plan (as defined in
section 1860D-20(e)(4)).
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¢“(iii) STATE PHARMACEUTICAL ASSISTANCE
PROGRAM.—Coverage of prescription drugs
under a State pharmaceutical assistance pro-
gram.

‘“(iv) VETERANS’ COVERAGE OF PRESCRIPTION
DRUGS.—Coverage of prescription drugs for
veterans, and survivors and dependents of
veterans, under chapter 17 of title 38, United
States Code.

“(v) PRESCRIPTION DRUG COVERAGE UNDER
MEDIGAP POLICIES.—Coverage under a medi-
care supplemental policy under section 1882
that provides benefits for prescription drugs
(whether or not such coverage conforms to
the standards for packages of benefits under
section 1882(p)(1)).

“(G) REQUIREMENT FOR CREDITABLE COV-
ERAGE.—Coverage described in clauses (i)
through (v) of subparagraph (F) shall not be
considered to be creditable coverage under
this part unless the coverage provides cov-
erage of the cost of prescription drugs the
actuarial value of which (as defined by the
Administrator) to the beneficiary equals or
exceeds the actuarial value of standard pre-
scription drug coverage (as determined under
section 1860D-6(f)).

‘‘(H) DISCLOSURE.—

‘(i) IN GENERAL.—Each entity that offers
coverage of the type described in clause (ii)
(iii), (iv), or (v) of subparagraph (F) shall
provide for disclosure, consistent with stand-
ards established by the Administrator, of
whether the coverage provides coverage of
the cost of prescription drugs the actuarial
value of which (as defined by the Adminis-
trator) to the beneficiary equals or exceeds
the actuarial value of standard prescription
drug coverage (as determined under section
1860D—6()).

“(ii) WAIVER OF LIMITATIONS.—An indi-
vidual may apply to the Administrator to
waive the application of subparagraph (G) if
the individual establishes that the individual
was not adequately informed that the cov-
erage the beneficiary was enrolled in did not
provide the level of benefits required in order
for the coverage to be considered creditable
coverage under subparagraph (F).

¢“(2) INITIAL ELECTION PERIODS.—

‘““(A) OPEN ENROLLMENT PERIOD FOR CUR-
RENT BENEFICIARIES IN WHICH LATE ENROLL-
MENT PROCEDURES DO NOT APPLY.—In the case
of an individual who is an eligible bene-
ficiary as of November 1, 2005, there shall be
an open enrollment period of 6 months begin-
ning on that date under which such bene-
ficiary may enroll under this part without
the application of the late enrollment proce-
dures established under paragraph (1)(A).

‘(B) INDIVIDUAL COVERED IN FUTURE.—In
the case of an individual who becomes an eli-
gible beneficiary after such date, there shall
be an initial election period which is the
same as the initial enrollment period under
section 1837(d).

*“(3) SPECIAL ENROLLMENT PERIOD FOR BENE-
FICIARIES WHO INVOLUNTARILY LOSE CRED-
ITABLE PRESCRIPTION DRUG COVERAGE.—

‘“(A) ESTABLISHMENT.—The Administrator
shall establish a special open enrollment pe-
riod (as described in subparagraph (B)) for an
eligible beneficiary that loses creditable pre-
scription drug coverage.

‘(B) SPECIAL OPEN ENROLLMENT PERIOD.—
The special open enrollment period described
in this subparagraph is the 63-day period
that begins on—

‘(i) in the case of a beneficiary with cov-
erage described in clause (ii) of paragraph
(1)(F), the later of the date on which the plan
terminates, ceases to provide, or substan-
tially reduces (as defined by the Adminis-
trator) the value of the prescription drug
coverage under such plan or the date the
beneficiary is provided with notice of such
termination or reduction;
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‘‘(ii) in the case of a beneficiary with cov-
erage described in clause (i), (iii), or (iv) of
paragraph (1)(F), the later of the date on
which the beneficiary is involuntarily
disenrolled or becomes ineligible for such
coverage or the date the beneficiary is pro-
vided with notice of such loss of eligibility;
or

‘“(iii) in the case of a beneficiary with cov-
erage described in clause (v) of paragraph
(1)(F), the latter of the date on which the
issuer of the policy terminates coverage
under the policy or the date the beneficiary
is provided with notice of such termination.

‘‘(c) PERIOD OF COVERAGE.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2) and subject to paragraph (3),
an eligible beneficiary’s coverage under the
program under this part shall be effective for
the period provided in section 1838, as if that
section applied to the program under this
part.

¢“(2) OPEN AND SPECIAL ENROLLMENT.—

‘“(A) OPEN ENROLLMENT.—An eligible bene-
ficiary who enrolls under the program under
this part pursuant to subsection (b)(2) shall
be entitled to the benefits under this part be-
ginning on January 1, 2006.

‘(B) SPECIAL ENROLLMENT.—Subject to
paragraph (3), an eligible beneficiary who en-
rolls under the program under this part pur-
suant to subsection (b)(3) shall be entitled to
the benefits under this part beginning on the
first day of the month following the month
in which such enrollment occurs.

“(3) LIMITATION.—Coverage under this part
shall not begin prior to January 1, 2006.

“(d) TERMINATION.—

‘(1) IN GENERAL.—The causes of termi-
nation specified in section 1838 shall apply to
this part in the same manner as such causes
apply to part B.

¢(2) COVERAGE TERMINATED BY TERMINATION
OF COVERAGE UNDER PART A OR B.—

‘““(A) IN GENERAL.—In addition to the
causes of termination specified in paragraph
(1), the Administrator shall terminate an in-
dividual’s coverage under this part if the in-
dividual is no longer enrolled in both parts A
and B.

‘“(B) EFFECTIVE DATE.—The termination de-
scribed in subparagraph (A) shall be effective
on the effective date of termination of cov-
erage under part A or (if earlier) under part
B.

¢“(3) PROCEDURES REGARDING TERMINATION
OF A BENEFICIARY UNDER A PLAN.—The Ad-
ministrator shall establish procedures for de-
termining the status of an eligible bene-
ficiary’s enrollment under this part if the
beneficiary’s enrollment in a Medicare Pre-
scription Drug plan offered by an eligible en-
tity under this part is terminated by the en-
tity for cause (pursuant to procedures estab-
lished by the Administrator under section
1860D-3(a)(1)).

‘““ELECTION OF A MEDICARE PRESCRIPTION DRUG
PLAN

‘“SEC. 1860D-3. (a) IN GENERAL.—

(1) PROCESS.—

‘“(A) ELECTION.—

‘(i) IN GENERAL.—The Administrator shall
establish a process through which an eligible
beneficiary who is enrolled under this part
but not enrolled in a MedicareAdvantage
plan (except for an MSA plan or a private
fee-for-service plan that does not provide
qualified prescription drug coverage) offered
by a MedicareAdvantage organization—

‘“(I) shall make an election to enroll in any
Medicare Prescription Drug plan that is of-
fered by an eligible entity and that serves
the geographic area in which the beneficiary
resides; and

“(II) may make an annual election to
change the election under this clause.

“(ii) CLARIFICATION REGARDING ENROLL-
MENT.—The process established under clause
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(i) shall include, in the case of an eligible
beneficiary who is enrolled under this part
but who has failed to make an election of a
Medicare Prescription Drug plan in an area,
for the enrollment in any Medicare Prescrip-
tion Drug plan that has been designated by
the Administrator in the area. The Adminis-
trator shall establish a process for desig-
nating a plan or plans in order to carry out
the preceding sentence.

‘“(B) REQUIREMENTS FOR PROCESS.—In es-
tablishing the process under subparagraph
(A), the Administrator shall—

‘(i) use rules similar to the rules for en-
rollment, disenrollment, and termination of
enrollment with a MedicareAdvantage plan
under section 1851, including—

‘“(I) the establishment of special election
periods under subsection (e)(4) of such sec-
tion; and

‘“(II) the application of the guaranteed
issue and renewal provisions of section
1851(g) (other than clause (i) and the second
sentence of clause (ii) of paragraph (3)(C), re-
lating to default enrollment); and

“(ii) coordinate enrollments,
disenrollments, and terminations of enroll-
ment under part C with enrollments,
disenrollments, and terminations of enroll-
ment under this part.

“(2) FIRST ENROLLMENT PERIOD FOR PLAN
ENROLLMENT.—The process developed under
paragraph (1) shall ensure that eligible bene-
ficiaries who enroll under this part during
the open enrollment period under section
1860D-2(b)(2) are permitted to elect an eligi-
ble entity prior to January 1, 2006, in order
to ensure that coverage under this part is ef-
fective as of such date.

“(b) ENROLLMENT N A
MEDICAREADVANTAGE PLAN.—

‘(1) IN GENERAL.—An eligible beneficiary
who is enrolled under this part and enrolled
in a MedicareAdvantage plan (except for an
MSA plan or a private fee-for-service plan
that does not provide qualified prescription
drug coverage) offered by a
MedicareAdvantage organization shall re-
ceive access to such coverage under this part
through such plan.

“(2) RULES.—Enrollment in a
MedicareAdvantage plan is subject to the
rules for enrollment in such plan under sec-
tion 1851.

“(c) INFORMATION TO ENTITIES TO FACILI-
TATE ENROLLMENT.—Notwithstanding any
other provision of law, the Administrator
may provide to each eligible entity with a
contract under this part such information
about eligible beneficiaries as the Adminis-
trator determines to be necessary to facili-
tate efficient enrollment by such bene-
ficiaries with such entities. The Adminis-
trator may provide such information only so
long as and to the extent necessary to carry
out such objective.

‘PROVIDING INFORMATION TO BENEFICIARIES

‘“SEC. 1860D—-4. (a) ACTIVITIES.—

‘(1) IN GENERAL.—The Administrator shall
conduct activities that are designed to
broadly disseminate information to eligible
beneficiaries (and prospective eligible bene-
ficiaries) regarding the coverage provided
under this part.

‘(2) SPECIAL RULE FOR FIRST ENROLLMENT
UNDER THE PROGRAM.—The activities de-
scribed in paragraph (1) shall ensure that eli-
gible beneficiaries are provided with such in-
formation at least 30 days prior to the first
enrollment period described in section 1860D—
3(a)(2).

‘“(b) REQUIREMENTS.—

‘(1) IN GENERAL.—The activities described
in subsection (a) shall—

““(A) be similar to the activities performed
by the Administrator under section 1851(d);

‘(B) be coordinated with the activities per-
formed by—
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‘(i) the Administrator under such section;
and

‘‘(ii) the Secretary under section 1804; and

‘(C) provide for the dissemination of infor-
mation comparing the plans offered by eligi-
ble entities under this part that are avail-
able to eligible beneficiaries residing in an
area.

¢“(2) COMPARATIVE INFORMATION.—The com-
parative information described in paragraph
(1)(C) shall include a comparison of the fol-
lowing:

‘““(A) BENEFITS.—The benefits provided
under the plan and the formularies and
grievance and appeals processes under the
plan.

‘(B) MONTHLY BENEFICIARY OBLIGATION.—
The monthly beneficiary obligation under
the plan.

“(C) QUALITY AND PERFORMANCE.—The
quality and performance of the eligible enti-
ty offering the plan.

‘(D) BENEFICIARY COST-SHARING.—The cost-
sharing required of eligible beneficiaries
under the plan.

‘““(E) CONSUMER SATISFACTION SURVEYS.—
The results of consumer satisfaction surveys
regarding the plan and the eligible entity of-
fering such plan (conducted pursuant to sec-
tion 1860D-5(h).

‘“(F) ADDITIONAL INFORMATION.—Such addi-
tional information as the Administrator may
prescribe.

‘‘BENEFICIARY PROTECTIONS

‘““SEC. 1860D-5. (a) DISSEMINATION OF INFOR-
MATION.—

‘(1) GENERAL INFORMATION.—An eligible
entity offering a Medicare Prescription Drug
plan shall disclose, in a clear, accurate, and
standardized form to each enrollee at the
time of enrollment, and at least annually
thereafter, the information described in sec-
tion 1852(c)(1) relating to such plan. Such in-
formation includes the following:

““(A) Access to covered drugs, including ac-
cess through pharmacy networks.

‘(B) How any formulary used by the entity
functions.

‘“(C) Copayments, coinsurance, and deduct-
ible requirements.

‘(D) Grievance and appeals processes.

The information described in the preceding
sentence shall also be made available on re-
quest to prospective enrollees during open
enrollment periods.

‘(2) DISCLOSURE UPON REQUEST OF GENERAL
COVERAGE, UTILIZATION, AND GRIEVANCE IN-
FORMATION.—Upon request of an individual
eligible to enroll in a Medicare Prescription
Drug plan, the eligible entity offering such
plan shall provide information similar (as
determined by the Administrator) to the in-
formation described in subparagraphs (A),
(B), and (C) of section 1852(c)(2) to such indi-
vidual.

‘“(3) RESPONSE TO BENEFICIARY QUESTIONS.—
An eligible entity offering a Medicare Pre-
scription Drug plan shall have a mechanism
for providing on a timely basis specific infor-
mation to enrollees upon request, including
information on the coverage of specific drugs
and changes in its formulary.

‘“(4) CLAIMS INFORMATION.—An eligible en-
tity offering a Medicare Prescription Drug
plan must furnish to enrolled individuals in
a form easily understandable to such individ-
uals—

““(A) an explanation of benefits (in accord-
ance with section 1806(a) or in a comparable
manner); and

‘“(B) when prescription drug benefits are
provided under this part, a notice of the ben-
efits in relation to the initial coverage limit
and annual out-of-pocket limit for the cur-
rent year (except that such notice need not
be provided more often than monthly).
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¢“(5) APPROVAL OF MARKETING MATERIAL AND
APPLICATION FORMS.—The provisions of sec-
tion 1851(h) shall apply to marketing mate-
rial and application forms under this part in
the same manner as such provisions apply to
marketing material and application forms
under part C.

““(b) ACCESS TO COVERED DRUGS.—

‘(1) ACCESS TO NEGOTIATED PRICES FOR PRE-
SCRIPTION DRUGS.—AnN eligible entity offering
a Medicare Prescription Drug plan shall have
in place procedures to ensure that bene-
ficiaries are not charged more than the nego-
tiated price of a covered drug. Such proce-
dures shall include the issuance of a card (or
other technology) that may be used by an
enrolled beneficiary for the purchase of pre-
scription drugs for which coverage is not
otherwise provided under the Medicare Pre-
scription Drug plan.

“(2) ASSURING PHARMACY ACCESS.—

‘“‘(A) IN GENERAL.—An eligible entity offer-
ing a Medicare Prescription Drug plan shall
secure the participation in its network of a
sufficient number of pharmacies that dis-
pense (other than by mail order) drugs di-
rectly to patients to ensure convenient ac-
cess (as determined by the Administrator
and including adequate emergency access)
for enrolled beneficiaries, in accordance with
standards established by the Administrator
under section 1860D-7(g) that ensure such
convenient access. Such standards shall take
into account reasonable distances to phar-
macy services in both urban and rural areas.

‘(B) USE OF POINT-OF-SERVICE SYSTEM.—An
eligible entity offering a Medicare Prescrip-
tion Drug plan shall establish an optional
point-of-service method of operation under
which—

‘(i) the plan provides access to any or all
pharmacies that are not participating phar-
macies in its network; and

‘(ii) the plan may charge beneficiaries
through adjustments in copayments any ad-
ditional costs associated with the point-of-
service option.

The additional copayments so charged shall
not count toward the application of section
1860D-6(c).

‘“(3) REQUIREMENTS ON DEVELOPMENT AND
APPLICATION OF FORMULARIES.—If an eligible
entity offering a Medicare Prescription Drug
plan uses a formulary, the following require-
ments must be met:

““(A) PHARMACY AND THERAPEUTIC
COMMITTEE.—

‘(i) IN GENERAL.—The eligible entity must
establish a pharmacy and therapeutic com-
mittee that develops and reviews the for-
mulary.

‘‘(ii) COMPOSITION.—A pharmacy and thera-
peutic committee shall include at least 1
academic expert, at least 1 practicing physi-
cian, and at least 1 practicing pharmacist,
all of whom have expertise in the care of el-
derly or disabled persons, and a majority of
the members of such committee shall consist
of individuals who are a practicing physician
or a practicing pharmacist (or both).

‘(B) FORMULARY DEVELOPMENT.—In devel-
oping and reviewing the formulary, the com-
mittee shall base clinical decisions on the
strength of scientific evidence and standards
of practice, including assessing peer-re-
viewed medical literature, such as random-
ized clinical trials, pharmacoeconomic stud-
ies, outcomes research data, and on such
other information as the committee deter-
mines to be appropriate.

‘‘(C) INCLUSION OF DRUGS IN ALL THERA-
PEUTIC CATEGORIES AND CLASSES.—

‘(i) IN GENERAL.—The formulary must in-
clude drugs within each therapeutic category
and class of covered drugs (as defined by the
Administrator), although not necessarily for
all drugs within such categories and classes.
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‘“(ii) REQUIREMENT.—In defining thera-
peutic categories and classes of covered
drugs pursuant to clause (i), the Adminis-
trator shall use—

‘(I) the compendia referred to section
1927(g)(1)(B)(1); and

“(IT) other recognized sources of drug clas-
sifications and categorizations determined
appropriate by the Administrator.

‘(D) PROVIDER EDUCATION.—The committee
shall establish policies and procedures to
educate and inform health care providers
concerning the formulary.

‘“(E) NOTICE BEFORE REMOVING DRUGS FROM
FORMULARY.—Any removal of a drug from a
formulary shall take effect only after appro-
priate notice is made available to bene-
ficiaries, physicians, and pharmacists.

‘“(F) APPEALS AND EXCEPTIONS TO APPLICA-
TION.—The eligible entity must have, as part
of the appeals process under subsection (e), a
process for timely appeals for denials of cov-
erage based on such application of the for-
mulary.

‘“(c) CosT AND UTILIZATION MANAGEMENT;
QUALITY ASSURANCE; MEDICATION THERAPY
MANAGEMENT PROGRAM.—

‘(1) IN GENERAL.—An eligible entity shall
have in place the following with respect to
covered drugs:

‘““(A) A cost-effective drug utilization man-
agement program, including incentives to re-
duce costs when appropriate.

“(B) Quality assurance measures to reduce
medical errors and adverse drug interactions
and to improve medication use, which—

‘“(i) shall include a medication therapy
management program described in paragraph
(2); and

‘“(ii) may include beneficiary education
programs, counseling, medication refill re-
minders, and special packaging.

‘(C) A program to control fraud, abuse,
and waste.

Nothing in this section shall be construed as
impairing an eligible entity from applying
cost management tools (including differen-
tial payments) under all methods of oper-
ation.

‘(2) MEDICATION THERAPY MANAGEMENT
PROGRAM.—

‘“(A) IN GENERAL.—A medication therapy
management program described in this para-
graph is a program of drug therapy manage-
ment and medication administration that is
designed to assure, with respect to bene-
ficiaries with chronic diseases (such as dia-
betes, asthma, hypertension, hyperlipidemia,
and congestive heart failure) or multiple pre-
scriptions, that covered drugs under the
Medicare Prescription Drug plan are appro-
priately used to optimize therapeutic out-
comes through improved medication use and
to achieve therapeutic goals and reduce the
risk of adverse events, including adverse
drug interactions.

‘(B) ELEMENTS.—Such program may in-
clude—

‘“(i) enhanced beneficiary understanding of
such appropriate use through beneficiary
education, counseling, and other appropriate
means;

‘(ii) increased beneficiary adherence with
prescription medication regimens through
medication refill reminders, special pack-
aging, and other appropriate means; and

‘‘(iii) detection of patterns of overuse and
underuse of prescription drugs.

¢“(C) DEVELOPMENT OF PROGRAM IN COOPERA-
TION WITH LICENSED PHARMACISTS.—The pro-
gram shall be developed in cooperation with
licensed and practicing pharmacists and phy-
sicians.

‘(D) CONSIDERATIONS IN PHARMACY FEES.—
The eligible entity offering a Medicare Pre-
scription Drug plan shall take into account,
in establishing fees for pharmacists and oth-
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ers providing services under the medication
therapy management program, the resources
and time used in implementing the program.

‘‘(3) PUBLIC DISCLOSURE OF PHARMACEUTICAL
PRICES FOR EQUIVALENT DRUGS.—The eligible
entity offering a Medicare Prescription Drug
plan shall provide that each pharmacy or
other dispenser that arranges for the dis-
pensing of a covered drug shall inform the
beneficiary at the time of purchase of the
drug of any differential between the price of
the prescribed drug to the enrollee and the
price of the lowest cost generic drug covered
under the plan that is therapeutically equiv-
alent and bioequivalent.

¢(d) GRIEVANCE MECHANISM, COVERAGE DE-
TERMINATIONS, AND RECONSIDERATIONS.—

‘(1) IN GENERAL.—AnN eligible entity shall
provide meaningful procedures for hearing
and resolving grievances between the eligible
entity (including any entity or individual
through which the eligible entity provides
covered benefits) and enrollees with Medi-
care Prescription Drug plans of the eligible
entity under this part in accordance with
section 1852(f).

¢“(2) APPLICATION OF COVERAGE DETERMINA-
TION AND RECONSIDERATION PROVISIONS.—The
requirements of paragraphs (1) through (3) of
section 1852(g) shall apply to an eligible enti-
ty with respect to covered benefits under the
Medicare Prescription Drug plan it offers
under this part in the same manner as such
requirements apply to a MedicareAdvantage
organization with respect to benefits it of-
fers under a MedicareAdvantage plan under
part C.

‘(3) REQUEST FOR REVIEW OF TIERED FOR-
MULARY DETERMINATIONS.—In the case of a
Medicare Prescription Drug plan offered by
an eligible entity that provides for tiered
cost-sharing for drugs included within a for-
mulary and provides lower cost-sharing for
preferred drugs included within the for-
mulary, an individual who is enrolled in the
plan may request coverage of a nonpreferred
drug under the terms applicable for preferred
drugs if the prescribing physician determines
that the preferred drug for treatment of the
same condition is not as effective for the in-
dividual or has adverse effects for the indi-
vidual.

‘‘(e) APPEALS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the requirements of paragraphs (4) and (5) of
section 1852(g) shall apply to an eligible enti-
ty with respect to drugs not included on any
formulary in a manner that is similar (as de-
termined by the Administrator) to the man-
ner that such requirements apply to a
MedicareAdvantage organization with re-
spect to Dbenefits it offers under a
MedicareAdvantage plan under part C.

¢“(2) FORMULARY DETERMINATIONS.—An indi-
vidual who is enrolled in a Medicare Pre-
scription Drug plan offered by an eligible en-
tity may appeal to obtain coverage for a cov-
ered drug that is not on a formulary of the
entity under the terms applicable for a for-
mulary drug if the prescribing physician de-
termines that the formulary drug for treat-
ment of the same condition is not as effec-
tive for the individual or has adverse effects
for the individual.

“(f) PRIVACY, CONFIDENTIALITY, AND ACCU-
RACY OF ENROLLEE RECORDS.—Insofar as an
eligible entity maintains individually identi-
fiable medical records or other health infor-
mation regarding eligible beneficiaries en-
rolled in the Medicare Prescription Drug
plan offered by the entity, the entity shall
have in place procedures to—

‘(1) safeguard the privacy of any individ-
ually identifiable beneficiary information in
a manner consistent with the Federal regula-
tions (concerning the privacy of individually
identifiable health information) promulgated
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under section 264(c) of the Health Insurance
Portability and Accountability Act of 1996;

‘(2) maintain such records and information
in a manner that is accurate and timely;

‘“(3) ensure timely access by such bene-
ficiaries to such records and information;
and

‘“(4) otherwise comply with applicable laws
relating to patient privacy and confiden-
tiality.

‘(g) UNIFORM MONTHLY PLAN PREMIUM.—
An eligible entity shall ensure that the
monthly plan premium for a Medicare Pre-
scription Drug plan charged under this part
is the same for all eligible beneficiaries en-
rolled in the plan.

“(h) CONSUMER SATISFACTION SURVEYS.—
An eligible entity shall conduct consumer
satisfaction surveys with respect to the plan
and the entity. The Administrator shall es-
tablish uniform requirements for such sur-
veys.

‘““PRESCRIPTION DRUG BENEFITS

““SEC. 1860D-6. (a) REQUIREMENTS.—

‘(1) IN GENERAL.—For purposes of this part
and part C, the term ‘qualified prescription
drug coverage’ means either of the following:

““(A) STANDARD PRESCRIPTION DRUG COV-
ERAGE WITH ACCESS TO NEGOTIATED PRICES.—
Standard prescription drug coverage (as de-
fined in subsection (c)) and access to nego-
tiated prices under subsection (e).

‘“(B) ACTUARIALLY EQUIVALENT PRESCRIP-
TION DRUG COVERAGE WITH ACCESS TO NEGO-
TIATED PRICES.—Coverage of covered drugs
which meets the alternative coverage re-
quirements of subsection (d) and access to
negotiated prices under subsection (e), but
only if it is approved by the Administrator
as provided under subsection (d).

‘(2) PERMITTING ADDITIONAL PRESCRIPTION
DRUG COVERAGE.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B) and section 1860D-13(c)(2), nothing in this
part shall be construed as preventing quali-
fied prescription drug coverage from includ-
ing coverage of covered drugs that exceeds
the coverage required under paragraph (1).

‘(B) REQUIREMENT.—An eligible entity
may not offer a Medicare Prescription Drug
plan that provides additional benefits pursu-
ant to subparagraph (A) in an area unless the
eligible entity offering such plan also offers
a Medicare Prescription Drug plan in the
area that only provides the coverage of pre-
scription drugs that is required under para-
graph (1).

¢(3) COST CONTROL MECHANISMS.—In pro-
viding qualified prescription drug coverage,
the entity offering the Medicare Prescription
Drug plan or the MedicareAdvantage plan
may use a variety of cost control mecha-
nisms, including the use of formularies,
tiered copayments, selective contracting
with providers of prescription drugs, and
mail order pharmacies.

“(b) APPLICATION OF SECONDARY PAYOR
PROVISIONS.—The provisions of section
1852(a)(4) shall apply under this part in the
same manner as they apply under part C.

“(c) STANDARD PRESCRIPTION DRUG COV-
ERAGE.—For purposes of this part and part C,
the term ‘standard prescription drug cov-
erage’ means coverage of covered drugs that
meets the following requirements:

(1) DEDUCTIBLE.—

‘“(A) IN GENERAL.—The coverage has an an-
nual deductible—

“(i) for 2006, that is equal to $275; or

‘“(ii) for a subsequent year, that is equal to
the amount specified under this paragraph
for the previous year increased by the per-
centage specified in paragraph (5) for the
year involved.

‘(B) ROUNDING.—Any amount determined
under subparagraph (A)(ii) that is not a mul-
tiple of $1 shall be rounded to the nearest
multiple of $1.

CONGRESSIONAL RECORD — SENATE

‘(2) LIMITS ON COST-SHARING.—The cov-
erage has cost-sharing (for costs above the
annual deductible specified in paragraph (1)
and up to the initial coverage limit under
paragraph (3)) that is equal to 50 percent or
that is actuarially consistent (using proc-
esses established under subsection (f)) with
an average expected payment of 50 percent of
such costs.

¢“(3) INITIAL COVERAGE LIMIT.—

‘“(A) IN GENERAL.—Subject to paragraph
(4), the coverage has an initial coverage
limit on the maximum costs that may be
recognized for payment purposes (including
the annual deductible)—

‘(1) for 2006, that is equal to $4,500; or

‘‘(ii) for a subsequent year, that is equal to
the amount specified in this paragraph for
the previous year, increased by the annual
percentage increase described in paragraph
(5) for the year involved.

‘(B) ROUNDING.—Any amount determined
under subparagraph (A)(ii) that is not a mul-
tiple of $1 shall be rounded to the nearest
multiple of $1.

‘“(4) LIMITATION ON OUT-OF-POCKET EXPENDI-
TURES BY BENEFICIARY.—

‘““(A) IN GENERAL.—The coverage provides
benefits with cost-sharing that is equal to 10
percent after the individual has incurred
costs (as described in subparagraph (C)) for
covered drugs in a year equal to the annual
out-of-pocket limit specified in subparagraph
(B).

“(B) ANNUAL OUT-OF-POCKET LIMIT.—

‘(1) IN GENERAL.—For purposes of this part,
the ‘annual out-of-pocket limit’ specified in
this subparagraph—

“(I) for 2006, is equal to $3,700; or

‘“(II) for a subsequent year, is equal to the
amount specified in this subparagraph for
the previous year, increased by the annual
percentage increase described in paragraph
(5) for the year involved.

‘“(ii) ROUNDING.—Any amount determined
under clause (i)(II) that is not a multiple of
$1 shall be rounded to the nearest multiple of
$1.

“(C) APPLICATION.—In applying subpara-
graph (A)—

‘(1) incurred costs shall only include costs
incurred, with respect to covered drugs, for
the annual deductible (described in para-
graph (1)), cost-sharing (described in para-
graph (2)), and amounts for which benefits
are not provided because of the application
of the initial coverage limit described in
paragraph (3) (including costs incurred for
covered drugs described in section
1860D(a)(2)(C)); and

““(ii) such costs shall be treated as incurred
only if they are paid by the individual (or by
another individual, such as a family member,
on behalf of the individual), under section
1860D-19, under title XIX, or under a State
pharmaceutical assistance program and the
individual (or other individual) is not reim-
bursed through insurance or otherwise, a
group health plan, or other third-party pay-
ment arrangement for such costs.

‘(D) INFORMATION REGARDING THIRD-PARTY
REIMBURSEMENT.—In order to ensure compli-
ance with the requirements of subparagraph
(C)(ii), the Administrator is authorized to es-
tablish procedures, in coordination with the
Secretary of Treasury and the Secretary of
Labor, for determining whether costs for in-
dividuals are being reimbursed through in-
surance or otherwise, a group health plan, or
other third-party payment arrangement, and
for alerting the entities in which such indi-
viduals are enrolled about such reimburse-
ment arrangements. An entity with a con-
tract under this part may also periodically
ask individuals enrolled in a plan offered by
the entity whether the individuals have or
expect to receive such third-party reim-
bursement. A material misrepresentation of
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the information described in the preceding
sentence by an individual (as defined in
standards set by the Administrator and de-
termined through a process established by
the Administrator) shall constitute grounds
for termination of enrollment under section
1860D-2(d).

‘“(5) ANNUAL PERCENTAGE INCREASE.—For
purposes of this part, the annual percentage
increase specified in this paragraph for a
year is equal to the annual percentage in-
crease in average per capita aggregate ex-
penditures for covered drugs in the United
States for beneficiaries under this title, as
determined by the Administrator for the 12-
month period ending in July of the previous
year.

‘(d) ALTERNATIVE COVERAGE REQUIRE-
MENTS.—A Medicare Prescription Drug plan
or MedicareAdvantage plan may provide a
different prescription drug benefit design
from the standard prescription drug coverage
described in subsection (c) so long as the Ad-
ministrator determines (based on an actu-
arial analysis by the Administrator) that the
following requirements are met and the plan
applies for, and receives, the approval of the
Administrator for such benefit design:

‘(1) ASSURING AT LEAST ACTUARIALLY
EQUIVALENT PRESCRIPTION DRUG COVERAGE.—

‘‘(A) ASSURING EQUIVALENT VALUE OF TOTAL
COVERAGE.—The actuarial value of the total
coverage (as determined under subsection (f))
is at least equal to the actuarial value (as so
determined) of standard prescription drug
coverage.

‘“(B) ASSURING EQUIVALENT UNSUBSIDIZED
VALUE OF COVERAGE.—The unsubsidized value
of the coverage is at least equal to the un-
subsidized value of standard prescription
drug coverage. For purposes of this subpara-
graph, the unsubsidized value of coverage is
the amount by which the actuarial value of
the coverage (as determined under sub-
section (f)) exceeds the actuarial value of the
amounts associated with the application of
section 1860D-17(c) and reinsurance pay-
ments under section 1860D-20 with respect to
such coverage.

‘“(C) ASSURING STANDARD PAYMENT FOR
COSTS AT INITIAL COVERAGE LIMIT.—The cov-
erage is designed, based upon an actuarially
representative pattern of utilization (as de-
termined under subsection (f)), to provide for
the payment, with respect to costs incurred
that are equal to the initial coverage limit
under subsection (c)(3), of an amount equal
to at least the product of—

‘(i) such initial coverage limit minus the
deductible under subsection (c¢)(1); and

‘‘(ii) the percentage specified in subsection
(©)(2).

Benefits other than qualified prescription
drug coverage shall not be taken into ac-
count for purposes of this paragraph.

¢‘(2) DEDUCTIBLE AND LIMITATION ON OUT-OF-
POCKET EXPENDITURES BY BENEFICIARIES MAY
NOT VARY.—The coverage may not vary the
deductible under subsection (c)(1) for the
year or the limitation on out-of-pocket ex-
penditures by beneficiaries described in sub-
section (c¢)(4) for the year.

‘“(e) ACCESS TO NEGOTIATED PRICES.—

‘(1) ACCESS.—

‘“(A) IN GENERAL.—Under qualified pre-
scription drug coverage offered by an eligible
entity or a MedicareAdvantage organization,
the entity or organization shall provide
beneficiaries with access to negotiated prices
used for payment for covered drugs, regard-
less of the fact that no benefits may be pay-
able under the coverage with respect to such
drugs because of the application of the de-
ductible, any cost-sharing, or an initial cov-
erage limit (described in subsection (c)(3)).
For purposes of this part, the term ‘nego-
tiated prices’ includes all discounts, direct
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or indirect subsidies, rebates, or other price
concessions or direct or indirect remunera-
tions.

“(B) MEDICAID RELATED PROVISIONS.—Inso-
far as a State elects to provide medical as-
sistance under title XIX for a drug based on
the prices negotiated under a Medicare Pre-
scription Drug plan under this part, the re-
quirements of section 1927 shall not apply to
such drugs. The prices negotiated under a
Medicare Prescription Drug plan with re-
spect to covered drugs, under a
MedicareAdvantage plan with respect to
such drugs, or under a qualified retiree pre-
scription drug plan (as defined in section
1860D—-20(e)(4)) with respect to such drugs, on
behalf of eligible beneficiaries, shall (not-
withstanding any other provision of law) not
be taken into account for the purposes of es-
tablishing the best price under section
1927(c)(1)(C).

¢“(2) CARDS OR OTHER TECHNOLOGY.—

“‘(A) IN GENERAL.—In providing the access
under paragraph (1), the eligible entity or
MedicareAdvantage organization shall issue
a card or use other technology pursuant to
section 1860D-5(b)(1).

“(B) NATIONAL STANDARDS.—

‘(i) DEVELOPMENT.—The Administrator
shall provide for the development of national
standards relating to a standardized format
for the card or other technology required
under subparagraph (A). Such standards
shall be compatible with parts C and D of
title XI and may be based on standards de-
veloped by an appropriate standard setting
organization.

‘‘(ii) CONSULTATION.—In developing the
standards under clause (i), the Administrator
shall consult with the National Council for
Prescription Drug Programs and other
standard-setting organizations determined
appropriate by the Administrator.

¢“(iii) IMPLEMENTATION.—The  Adminis-
trator shall implement the standards devel-
oped under clause (i) by January 1, 2008.

“(f) ACTUARIAL VALUATION; DETERMINATION
OF ANNUAL PERCENTAGE INCREASES.—

‘(1) PROCESSES.—For purposes of this sec-
tion, the Administrator shall establish proc-
esses and methods—

““(A) for determining the actuarial valu-
ation of prescription drug coverage, includ-
ing—

‘(i) an actuarial valuation of standard pre-
scription drug coverage and of the reinsur-
ance payments under section 1860D-20;

‘“(ii) the use of generally accepted actu-
arial principles and methodologies; and

‘“(iii) applying the same methodology for
determinations of alternative coverage
under subsection (d) as is used with respect
to determinations of standard prescription
drug coverage under subsection (c); and

““(B) for determining annual percentage in-
creases described in subsection (c)(5).

Such processes shall take into account any
effect that providing actuarially equivalent
prescription drug coverage rather than
standard prescription drug coverage has on
drug utilization.

¢“(2) USE OF OUTSIDE ACTUARIES.—Under the
processes under paragraph (1)(A), eligible en-
tities and MedicareAdvantage organizations
may use actuarial opinions certified by inde-
pendent, qualified actuaries to establish ac-
tuarial values, but the Administrator shall
determine whether such actuarial values
meet the requirements under subsection

(©)(@).

‘‘REQUIREMENTS FOR ENTITIES OFFERING MEDI-
CARE PRESCRIPTION DRUG PLANS; ESTABLISH-
MENT OF STANDARDS
“SEC. 1860D-7. (a) GENERAL REQUIRE-

MENTS.—An eligible entity offering a Medi-

care Prescription Drug plan shall meet the

following requirements:
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‘(1) LICENSURE.—Subject to subsection (c),
the entity is organized and licensed under
State law as a risk-bearing entity eligible to
offer health insurance or health benefits cov-
erage in each State in which it offers a Medi-
care Prescription Drug plan.

¢“(2) ASSUMPTION OF FINANCIAL RISK.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B) and subsections (d)(2) and (e) of section
1860D-13, to the extent that the entity is at
risk pursuant to such section 1860D-16, the
entity assumes financial risk on a prospec-
tive basis for the benefits that it offers under
a Medicare Prescription Drug plan and that
is not covered under section 1860D-20.

‘(B) REINSURANCE PERMITTED.—To the ex-
tent that the entity is at risk pursuant to
section 1860D-16, the entity may obtain in-
surance or make other arrangements for the
cost of coverage provided to any enrolled
member under this part.

‘“(3) SOLVENCY FOR UNLICENSED ENTITIES.—
In the case of an eligible entity that is not
described in paragraph (1) and for which a
waiver has been approved under subsection
(c), such entity shall meet solvency stand-
ards established by the Administrator under
subsection (d).

“(b) CONTRACT REQUIREMENTS.—The Ad-
ministrator shall not permit an eligible ben-
eficiary to elect a Medicare Prescription
Drug plan offered by an eligible entity under
this part, and the entity shall not be eligible
for payments under section 1860D-16 or
1860D-20, unless the Administrator has en-
tered into a contract under this subsection
with the entity with respect to the offering
of such plan. Such a contract with an entity
may cover more than 1 Medicare Prescrip-
tion Drug plan. Such contract shall provide
that the entity agrees to comply with the
applicable requirements and standards of
this part and the terms and conditions of
payment as provided for in this part.

“(c) WAIVER OF CERTAIN REQUIREMENTS IN
ORDER T0O ENSURE BENEFICIARY CHOICE.—

‘(1) IN GENERAL.—In the case of an eligible
entity that seeks to offer a Medicare Pre-
scription Drug plan in a State, the Adminis-
trator shall waive the requirement of sub-
section (a)(1) that the entity be licensed in
that State if the Administrator determines,
based on the application and other evidence
presented to the Administrator, that any of
the grounds for approval of the application
described in paragraph (2) have been met.

¢“(2) GROUNDS FOR APPROVAL.—The grounds
for approval under this paragraph are the
grounds for approval described in subpara-
graphs (B), (C), and (D) of section 1855(a)(2),
and also include the application by a State
of any grounds other than those required
under Federal law.

““(3) APPLICATION OF WAIVER PROCEDURES.—
With respect to an application for a waiver
(or a waiver granted) under this subsection,
the provisions of subparagraphs (E), (F), and
(G) of section 1855(a)(2) shall apply.

‘“(4) REFERENCES TO CERTAIN PROVISIONS.—
For purposes of this subsection, in applying
the provisions of section 1855(a)(2) under this
subsection to Medicare Prescription Drug
plans and eligible entities—

‘“(A) any reference to a waiver application
under section 1855 shall be treated as a ref-
erence to a waiver application under para-
graph (1); and

‘(B) any reference to solvency standards
were treated as a reference to solvency
standards established under subsection (d).

‘(d) SOLVENCY STANDARDS FOR NON-LI-
CENSED ENTITIES.—

‘(1) ESTABLISHMENT AND PUBLICATION.—The
Administrator, in consultation with the Na-
tional Association of Insurance Commis-
sioners, shall establish and publish, by not
later than January 1, 2005, financial solvency
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and capital adequacy standards for entities
described in paragraph (2).

¢“(2) COMPLIANCE WITH STANDARDS.—AnN eli-
gible entity that is not licensed by a State
under subsection (a)(1) and for which a waiv-
er application has been approved under sub-
section (c¢) shall meet solvency and capital
adequacy standards established under para-
graph (1). The Administrator shall establish
certification procedures for such eligible en-
tities with respect to such solvency stand-
ards in the manner described in section
1855(c)(2).

‘‘(e) LICENSURE DOES NOT SUBSTITUTE FOR
OR CONSTITUTE CERTIFICATION.—The fact that
an entity is licensed in accordance with sub-
section (a)(1) or has a waiver application ap-
proved under subsection (c) does not deem
the eligible entity to meet other require-
ments imposed under this part for an eligible

entity.
() INCORPORATION OF CERTAIN
MEDICAREADVANTAGE CONTRACT REQUIRE-

MENTS.—The following provisions of section
1857 shall apply, subject to subsection (c)(4),
to contracts under this section in the same
manner as they apply to contracts under sec-
tion 1857(a):

‘(1) PROTECTIONS AGAINST FRAUD AND BENE-
FICIARY PROTECTIONS.—Section 1857(d).

‘(2) INTERMEDIATE SANCTIONS.—Section
1857(g), except that in applying such sec-
tion—

‘““(A) the reference in section 1857(g)(1)(B)
to section 1854 is deemed a reference to this
part; and

‘“(B) the reference in section 1857(g)(1)(F)
to section 1852(k)(2)(A)(ii) shall not be ap-
plied.

‘(3) PROCEDURES FOR TERMINATION.—Sec-
tion 1857(h).

‘“(g) OTHER STANDARDS.—The Adminis-
trator shall establish by regulation other
standards (not described in subsection (d))
for eligible entities and Medicare Prescrip-
tion Drug plans consistent with, and to carry
out, this part. The Administrator shall pub-
lish such regulations by January 1, 2005.

“(h) PERIODIC REVIEW AND REVISION OF
STANDARDS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the Administrator shall periodically review
the standards established under this section
and, based on such review, may revise such
standards if the Administrator determines
such revision to be appropriate.

‘“(2) PROHIBITION OF MIDYEAR IMPLEMENTA-
TION OF SIGNIFICANT NEW REGULATORY RE-
QUIREMENTS.—The Administrator may not
implement, other than at the beginning of a
calendar year, regulations under this section
that impose new, significant regulatory re-
quirements on an eligible entity or a Medi-
care Prescription Drug plan.

“(h) RELATION TO STATE LAWS.—

‘(1) IN GENERAL.—The standards estab-
lished under this part shall supersede any
State law or regulation (including standards
described in paragraph (2)) with respect to
Medicare Prescription Drug plans which are
offered by eligible entities under this part—

‘“(A) to the extent such law or regulation is
inconsistent with such standards; and

‘(B) in the same manner as such laws and
regulations are superseded under section
1856(b)(3).

‘(2) STANDARDS SPECIFICALLY SUPER-
SEDED.—State standards relating to the fol-
lowing are superseded under this section:

‘““(A) Benefit requirements, including re-
quirements relating to cost-sharing and the
structure of formularies.

‘(B) Premiums.

‘(C) Requirements relating to inclusion or
treatment of providers.

‘(D) Coverage determinations (including
related appeals and grievance processes).

‘“(BE) Requirements relating to marketing
materials and summaries and schedules of
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benefits regarding a Medicare Prescription
Drug plan.

‘“(3) PROHIBITION OF STATE IMPOSITION OF
PREMIUM TAXES.—No State may impose a
premium tax or similar tax with respect to—

‘““(A) monthly beneficiary obligations paid
to the Administrator for Medicare Prescrip-
tion Drug plans under this part; or

‘“(B) any payments made by the Adminis-
trator under this part to an eligible entity
offering such a plan.

‘“Subpart 2—Prescription Drug Delivery
System

‘‘ESTABLISHMENT OF SERVICE AREAS

‘“SEC. 1860D-10. (a) ESTABLISHMENT.—

‘(1) INITIAL ESTABLISHMENT.—Not later
than April 15, 2005, the Administrator shall
establish and publish the service areas in
which Medicare Prescription Drug plans may
offer benefits under this part.

‘“(2) PERIODIC REVIEW AND REVISION OF
SERVICE AREAS.—The Administrator shall pe-
riodically review the service areas applicable
under this section and, based on such review,
may revise such service areas if the Adminis-
trator determines such revision to be appro-
priate.

“‘(b) REQUIREMENTS FOR ESTABLISHMENT OF
SERVICE AREAS.—

‘(1) IN GENERAL.—The Administrator shall
establish the service areas under subsection
(a) in a manner that—

““(A) maximizes the availability of Medi-
care Prescription Drug plans to eligible
beneficiaries; and

‘(B) minimizes the ability of eligible enti-
ties offering such plans to favorably select
eligible beneficiaries.

‘“(2) ADDITIONAL REQUIREMENTS.—The Ad-
ministrator shall establish the service areas
under subsection (a) consistent with the fol-
lowing requirements:

‘““(A) There shall be at least 10 service
areas.

‘(B) Each service area must include at
least 1 State.

‘(C) The Administrator may not divide
States so that portions of the State are in
different service areas.

‘(D) To the extent possible, the Adminis-
trator shall include multistate metropolitan
statistical areas in a single service area. The
Administrator may divide metropolitan sta-
tistical areas where it is necessary to estab-
lish service areas of such size and geography
as to maximize the participation of Medicare
Prescription Drug plans.

‘‘(3) MAY CONFORM TO MEDICAREADVANTAGE
PREFERRED PROVIDER REGIONS.—The Admin-
istrator may conform the service areas es-
tablished under this section to the preferred
provider regions established under section
1858(a)(3).

‘“PUBLICATION OF RISK ADJUSTERS

‘““SEC. 1860D-11. (a) PUBLICATION.—Not later
than April 15 of each year (beginning in 2005),
the Administrator shall publish the risk ad-
justers established under subsection (b) to be
used in computing—

‘(1) the amount of payment to Medicare
Prescription Drug plans in the subsequent
year under section 1860D-16(a), insofar as it
is attributable to standard prescription drug
coverage (or actuarially equivalent prescrip-
tion drug coverage); and

“4(2) the amount of payment to
MedicareAdvantage plans in the subsequent
year under section 1858A(c), insofar as it is
attributable to standard prescription drug
coverage (or actuarially equivalent prescrip-
tion drug coverage).

“(b) ESTABLISHMENT OF RISK ADJUSTERS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the Administrator shall establish an appro-
priate methodology for adjusting the amount
of payment to plans referred to in subsection
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(a) to take into account variation in costs
based on the differences in actuarial risk of
different enrollees being served. Any such
risk adjustment shall be designed in a man-
ner as to not result in a change in the aggre-
gate payments described in paragraphs (1)
and (2) of subsection (a).

‘“(2) CONSIDERATIONS.—In establishing the
methodology under paragraph (1), the Ad-
ministrator may take into account the simi-
lar methodologies used under section
1853(a)(3) to adjust payments to
MedicareAdvantage organizations.

‘“(3) DATA COLLECTION.—In order to carry
out this subsection, the Administrator shall
require—

‘““(A) eligible entities to submit data re-
garding drug claims that can be linked at
the beneficiary level to part A and part B
data and such other information as the Ad-
ministrator determines necessary; and

‘(B) MedicareAdvantage organizations (ex-
cept MSA plans or a private fee-for-service
plan that does not provide qualified prescrip-
tion drug coverage) to submit data regarding
drug claims that can be linked to other data
that such organizations are required to sub-
mit to the Administrator and such other in-
formation as the Administrator determines
necessary.

‘‘SUBMISSION OF BIDS FOR PROPOSED MEDICARE
PRESCRIPTION DRUG PLANS

‘“SEC. 1860D-12. (a) SUBMISSION.—

‘(1) IN GENERAL.—Each eligible entity that
intends to offer a Medicare Prescription
Drug plan in an area in a year (beginning
with 2006) shall submit to the Administrator,
at such time in the previous year and in such
manner as the Administrator may specify,
such information as the Administrator may
require, including the information described
in subsection (b).

¢“(2) ANNUAL SUBMISSION.—AnN eligible enti-
ty shall submit the information required
under paragraph (1) with respect to a Medi-
care Prescription Drug plan that the entity
intends to offer on an annual basis.

‘“(b) INFORMATION DESCRIBED.—The infor-
mation described in this subsection includes
information on each of the following:

‘(1) The benefits under the plan (as re-
quired under section 1860D-6).

‘“(2) The actuarial value of the qualified
prescription drug coverage.

‘“(3) The amount of the monthly plan pre-
mium under the plan, including an actuarial
certification of—

‘“(A) the actuarial basis for such monthly
plan premium;

‘(B) the portion of such monthly plan pre-
mium attributable to standard prescription
drug coverage or actuarially equivalent pre-
scription drug coverage and, if applicable, to
benefits that are in addition to such cov-
erage; and

‘(C) the reduction in such monthly plan
premium resulting from the payments pro-
vided under section 1860D-20.

‘“(4) The service area for the plan.

‘“(5) Whether the entity plans to use any
funds in the plan stabilization reserve fund
in the Prescription Drug Account that are
available to the entity to stabilize or reduce
the monthly plan premium submitted under
paragraph (3), and if so, the amount in such
reserve fund that is to be used.

“(6) Such other information as the Admin-
istrator may require to carry out this part.

“(c) OPTIONS REGARDING SERVICE AREAS.—

‘(1) IN GENERAL.—The service area of a
Medicare Prescription Drug plan shall be ei-
ther—

‘“(A) the entire area of 1 of the service
areas established by the Administrator
under section 1860D-10; or

‘(B) the entire area covered by the medi-
care program.
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‘“(2) RULE OF CONSTRUCTION.—Nothing in
this part shall be construed as prohibiting an
eligible entity from submitting separate bids
in multiple service areas as long as each bid
is for a single service area.

‘“APPROVAL OF PROPOSED MEDICARE
PRESCRIPTION DRUG PLANS

““SEC. 1860D-13. (a) APPROVAL.—

‘(1) IN GENERAL.—The Administrator shall
review the information filed under section
1860D-12 and shall approve or disapprove the
Medicare Prescription Drug plan.

‘“(2) REQUIREMENTS FOR APPROVAL.—The
Administrator may not approve a Medicare
Prescription Drug plan unless the following
requirements are met:

““(A) COMPLIANCE WITH REQUIREMENTS.—The
plan and the entity offering the plan comply
with the requirements under this part.

‘(B) APPLICATION OF FEHBP STANDARD.—(i)
The portion of the monthly plan premium
submitted under section 1860D-12(b) that is
attributable to standard prescription drug
coverage reasonably and equitably reflects
the actuarial value of the standard prescrip-
tion drug coverage less the actuarial value of
the reinsurance payments under section
1860D-20 and the amount of any funds in the
plan stabilization reserve fund in the Pre-
scription Drug Account used to stabilize or
reduce the monthly plan premium.

‘(ii) If the plan provides additional pre-
scription drug coverage pursuant to section
1860D-6(a)(2), the monthly plan premium rea-
sonably and equitably reflects the actuarial
value of the coverage provided less the actu-
arial value of the reinsurance payments
under section 1860D-20 and the amount of
any funds in the plan stabilization reserve
fund in the Prescription Drug Account used
to stabilize or reduce the monthly plan pre-
mium.

‘“(b) NEGOTIATION.—In exercising the au-
thority under subsection (a), the Adminis-
trator shall have the authority to—

‘(1) negotiate the terms and conditions of
the proposed monthly plan premiums sub-
mitted and other terms and conditions of a
proposed plan; and

‘‘(2) disapprove, or limit enrollment in, a
proposed plan based on—

‘“(A) the costs to beneficiaries under the
plan;

““(B) the quality of the coverage and bene-
fits under the plan;

“(C) the adequacy of the network under
the plan; or

‘(D) other factors determined appropriate
by the Administrator.

‘“(c) SPECIAL RULES FOR APPROVAL.—The
Administrator may approve a Medicare Pre-
scription Drug plan submitted under section
1860D-12 only if the benefits under such
plan—

‘(1) include the required benefits under
section 1860D-6(a)(1); and

‘“(2) are not designed in such a manner that
the Administrator finds is likely to result in
favorable selection of eligible beneficiaries.

““(d) AccESS TO COMPETITIVE COVERAGE.—

‘(1) NUMBER OF CONTRACTS.—The Adminis-
trator, consistent with the requirements of
this part and the goal of containing costs
under this title, shall, with respect to a year,
approve at least 2 contracts to offer a Medi-
care Prescription Drug plan in each service
area (established under section 1860D-10) for
the year.

‘“(2) AUTHORITY TO REDUCE RISK TO ENSURE
ACCESS.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), if the Administrator determines, with
respect to an area, that the access required
under paragraph (1) is not going to be pro-
vided in the area during the subsequent year,
the Administrator shall—
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‘(i) adjust the percents specified in para-
graphs (2) and (4) of section 1860D-16(b) in an
area in a year; or

‘‘(ii) increase the percent specified in sec-
tion 1860D-20(c)(1) in an area in a year.

The administrator shall exercise the author-
ity under the preceding sentence only so
long as (and to the extent) necessary to as-
sure the access guaranteed under paragraph
D).

‘(B) REQUIREMENTS FOR USE OF AUTHOR-
ITY.—In exercising authority under subpara-
graph (A), the Administrator—

‘(i) shall not provide for the full under-
writing of financial risk for any eligible enti-
ty;

‘‘(ii) shall not provide for any underwriting
of financial risk for a public eligible entity
with respect to the offering of a nationwide
Medicare Prescription Drug plan; and

‘‘(iii) shall seek to maximize the assump-
tion of financial risk by eligible entities to
ensure fair competition among Medicare
Prescription Drug plans.

*“(C) REQUIREMENT TO ACCEPT 2 FULL-RISK
QUALIFIED BIDS BEFORE EXERCISING AUTHOR-
ITY.—The Administrator may not exercise
the authority under subparagraph (A) with
respect to an area and year if 2 or more
qualified bids are submitted by eligible enti-
ties to offer a Medicare Prescription Drug
plan in the area for the year under paragraph
(1) before the application of subparagraph
(A).

‘(D) REPORTS.—The Administrator, in each
annual report to Congress under section
1808(c)(1)(D), shall include information on
the exercise of authority under subparagraph
(A). The Administrator also shall include
such recommendations as may be appro-
priate to limit the exercise of such author-
ity.

‘‘(e) GUARANTEED ACCESS.—

‘(1) AcceEss.—In order to assure access to
qualified prescription drug coverage in an
area, the Administrator shall take the fol-
lowing steps:

““(A) DETERMINATION.—Not later than Sep-
tember 1 of each year (beginning in 2005) and
for each area (established under section
1860D-10), the Administrator shall make a
determination as to whether the access re-
quired under subsection (d)(1) is going to be
provided in the area during the subsequent
year. Such determination shall be made
after the Administrator has exercised the au-
thority under subsection (d)(2).

‘“(B) CONTRACT WITH AN ENTITY TO PROVIDE
COVERAGE IN AN AREA.—Subject to paragraph
(3), if the Administrator makes a determina-
tion under subparagraph (A) that the access
required under subsection (d)(1) is not going
to be provided in an area during the subse-
quent year, the Administrator shall enter
into a contract with an entity to provide eli-
gible beneficiaries enrolled under this part
(and not, except for an MSA plan or a private
fee-for-service plan that does not provide
qualified prescription drug coverage enrolled
in a MedicareAdvantage plan) and residing
in the area with standard prescription drug
coverage (including access to mnegotiated
prices for such beneficiaries pursuant to sec-
tion 1860D-6(e)) during the subsequent year.
An entity may be awarded a contract for
more than 1 of the areas for which the Ad-
ministrator is required to enter into a con-
tract under this paragraph but the Adminis-
trator may enter into only 1 such contract in
each such area. An entity with a contract
under this part shall meet the requirements
described in section 1860D-5 and such other
requirements determined appropriate by the
Administrator.

‘“(C) REQUIREMENT TO ACCEPT 2 REDUCED-
RISK QUALIFIED BIDS BEFORE ENTERING INTO
CONTRACT.—The Administrator may not
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enter into a contract under subparagraph (B)
with respect to an area and year if 2 or more
qualified bids are submitted by eligible enti-
ties to offer a Medicare Prescription Drug
plan in the area for the year after the Ad-
ministrator has exercised the authority
under subsection (d)(2) in the area for the
year.

(D) ENTITY REQUIRED TO MEET BENEFICIARY
PROTECTION AND OTHER REQUIREMENTS.—AnN
entity with a contract under subparagraph
(B) shall meet the requirements described in
section 1860D-5 and such other requirements
determined appropriate by the Adminis-
trator.

‘“(E) COMPETITIVE PROCEDURES.—Competi-
tive procedures (as defined in section 4(5) of
the Office of Federal Procurement Policy
Act (41 U.S.C. 403(5))) shall be used to enter
into a contract under subparagraph (B).

““(2) MONTHLY BENEFICIARY OBLIGATION FOR
ENROLLMENT.—

“(A) IN GENERAL.—In the case of an eligible
beneficiary receiving access to qualified pre-
scription drug coverage through enrollment
with an entity with a contract under para-
graph (1)(B), the monthly beneficiary obliga-
tion of such beneficiary for such enrollment
shall be an amount equal to the applicable
percent (as determined under section 1860D-
17(c)) of the monthly national average pre-
mium (as computed under section 1860D-15)
for the area for the year, as adjusted using
the geographic adjuster under subparagraph
(B).

‘“(B) ESTABLISHMENT OF GEOGRAPHIC AD-
JUSTER.—The Administrator shall establish
an appropriate methodology for adjusting
the monthly beneficiary obligation (as com-
puted under subparagraph (A)) for the year
in an area to take into account differences in
drug prices among areas. In establishing
such methodology, the Administrator may
take into account differences in drug utiliza-
tion between eligible beneficiaries in an area
and eligible beneficiaries in other areas and
the results of the ongoing study required
under section 106 of the Prescription Drug
and Medicare Improvement Act of 2003. Any
such adjustment shall be applied in a manner
s0 as to not result in a change in the aggre-
gate payments made under this part that
would have been made if the Administrator
had not applied such adjustment.

¢“(3) PAYMENTS UNDER THE CONTRACT.—

‘“(A) IN GENERAL.—A contract entered into
under paragraph (1)(B) shall provide for—

‘(i) payment for the negotiated costs of
covered drugs provided to eligible bene-
ficiaries enrolled with the entity; and

‘‘(i1) payment of prescription management
fees that are tied to performance require-
ments established by the Administrator for
the management, administration, and deliv-
ery of the benefits under the contract.

‘(B) PERFORMANCE REQUIREMENTS.—The
performance requirements established by the
Administrator pursuant to subparagraph
(A)(ii) shall include the following:

‘(i) The entity contains costs to the Pre-
scription Drug Account and to eligible bene-
ficiaries enrolled under this part and with
the entity.

‘(i) The entity provides such beneficiaries
with quality clinical care.

‘“(iii) The entity provides such bene-
ficiaries with quality services.

¢(C) ENTITY ONLY AT RISK TO THE EXTENT OF
THE FEES TIED TO PERFORMANCE REQUIRE-
MENTS.—An entity with a contract under
paragraph (1)(B) shall only be at risk for the
provision of benefits under the contract to
the extent that the management fees paid to
the entity are tied to performance require-
ments under subparagraph (A)(ii).

¢“(4) ELIGIBLE ENTITY THAT SUBMITTED A BID
FOR THE AREA NOT ELIGIBLE TO BE AWARDED
THE CONTRACT.—An eligible entity that sub-
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mitted a bid to offer a Medicare Prescription
Drug plan for an area for a year under sec-
tion 1860D-12, including a bid submitted after
the Administrator has exercised the author-
ity under subsection (d)(2), may not be
awarded a contract under paragraph (1)(B)
for that area and year. The previous sen-
tence shall apply to an entity that was
awarded a contract under paragraph (1)(B)
for the area in the previous year and sub-
mitted such a bid under section 1860D-12 for
the year.

‘“(b) TERM OF CONTRACT.—A contract en-
tered into under paragraph (1)(B) shall be for
a l-year period. Such contract may provide
for renewal at the discretion of the Adminis-
trator if the Administrator is required to
enter into a contract under such paragraph
with respect to the area covered by such con-
tract for the subsequent year.

‘(6) ENTITY NOT PERMITTED TO MARKET OR
BRAND THE CONTRACT.—An entity with a con-
tract under paragraph (1)(B) may not engage
in any marketing or branding of such con-
tract.

“(7) RULES FOR AREAS WHERE ONLY 1 COM-
PETITIVELY BID PLAN WAS APPROVED.—In the
case of an area where (before the application
of this subsection) only 1 Medicare Prescrip-
tion Drug plan was approved for a year—

‘“(A) the plan may (at the option of the
plan) be offered in the area for the year
(under rules applicable to such plans under
this part and not under this subsection);

‘“(B) eligible beneficiaries described in
paragraph (1)(B) may receive access to quali-
fied prescription drug coverage through en-
rollment in the plan or with an entity with
a contract under paragraph (1)(B); and

¢“(C) for purposes of applying section 1860D-
3(a)(1)(A)(ii), such plan shall be the plan des-
ignated in the area under such section.

“(f) TwWO-YEAR CONTRACTS.—Except for a
contract entered into under subsection
(e)(1)(B), a contract approved under this part
(including a contract under) shall be for a 2-
year period.

““COMPUTATION OF MONTHLY STANDARD
PRESCRIPTION DRUG COVERAGE PREMIUMS

‘“SEC. 1860D-14. (a) IN GENERAL.—For each
year (beginning with 2006), the Adminis-
trator shall compute a monthly standard
prescription drug coverage premium for each
Medicare Prescription Drug plan approved
under section 1860D-13 and for each
MedicareAdvantage plan.

‘“(b) REQUIREMENTS.—The monthly stand-
ard prescription drug coverage premium for
a plan for a year shall be equal to—

‘(1) in the case of a plan offered by an eli-
gible entity or MedicareAdvantage organiza-
tion that provides standard prescription drug
coverage or an actuarially equivalent pre-
scription drug coverage and does not provide
additional prescription drug coverage pursu-
ant to section 1860D-6(a)(2), the monthly
plan premium approved for the plan under
section 1860D-13 for the year; and

¢“(2) in the case of a plan offered by an eli-
gible entity or MedicareAdvantage organiza-
tion that provides additional prescription
drug coverage pursuant to section 1860D-
6(a)(2)—

““(A) an amount that reflects only the ac-
tuarial value of the standard prescription
drug coverage offered under the plan; or

‘(B) if determined appropriate by the Ad-
ministrator, the monthly plan premium ap-
proved under section 1860D-13 for the year
for the Medicare Prescription Drug plan (or,
if applicable, the MedicareAdvantage plan)
that, as required under section 1860D—
6(a)(2)(B) for a Medicare Prescription Drug
plans and a MedicareAdvantage plan—

‘(i) is offered by such entity or organiza-
tion in the same area as the plan; and

‘‘(ii) does not provide additional prescrip-
tion drug coverage pursuant to such section.
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‘“‘COMPUTATION OF MONTHLY NATIONAL
AVERAGE PREMIUM

‘‘SEC. 1860D-15. (a) COMPUTATION.—

‘(1) IN GENERAL.—For each year (beginning
with 2006) the Administrator shall compute a
monthly national average premium equal to
the average of the monthly standard pre-
scription drug coverage premium for each
Medicare Prescription Drug plan and each
MedicareAdvantage plan (as computed under
section 1860D-14). Such premium may be ad-
justed pursuant to any methodology deter-
mined under subsection (b), as determined
appropriate by the Administrator.

‘(2) WEIGHTED AVERAGE.—The monthly na-
tional average premium computed under
paragraph (1) shall be a weighted average,
with the weight for each plan being equal to
the average number of beneficiaries enrolled
under such plan in the previous year.

‘“(b) GEOGRAPHIC ADJUSTMENT.—The Ad-
ministrator shall establish an appropriate
methodology for adjusting the monthly na-
tional average premium (as computed under
subsection (a)) for the year in an area to
take into account differences in prices for
covered drugs among different areas. In es-
tablishing such methodology, the Adminis-
trator may take into account differences in
drug utilization between eligible bene-
ficiaries in that area and other eligible bene-
ficiaries and the results of the ongoing study
required under section 106 of the Prescrip-
tion Drug and Medicare Improvement Act of
2003. Any such adjustment shall be applied in
a manner as to not result in a change in ag-
gregate payments made under this part than
would have been made if the Administrator
had not applied such adjustment.

‘‘(c) SPECIAL RULE FOR 2006.—For purposes
of applying this section for 2006, the Admin-
istrator shall establish procedures for deter-
mining the weighted average under sub-
section (a)(2) for 2005.

“PAYMENTS TO ELIGIBLE ENTITIES

‘“SEC. 1860D-16. (a) PAYMENT OF MONTHLY
PLAN PREMIUMS.—For each year (beginning
with 2006), the Administrator shall pay to
each entity offering a Medicare Prescription
Drug plan in which an eligible beneficiary is
enrolled an amount equal to the full amount
of the monthly plan premium approved for
the plan under section 1860D-13 on behalf of
each eligible beneficiary enrolled in such
plan for the year, as adjusted using the risk
adjusters that apply to the standard pre-
scription drug coverage published under sec-
tion 1860D-11.

“(b) PORTION OF TOTAL PAYMENTS OF
MONTHLY PLAN PREMIUMS SUBJECT TO RISK.—

(1) NOTIFICATION OF SPENDING UNDER THE
PLAN.—

‘““(A) IN GENERAL.—For each year (begin-
ning in 2007), the eligible entity offering a
Medicare Prescription Drug plan shall notify
the Administrator of the following:

‘(1) TOTAL ACTUAL cosTS.—The total
amount of costs that the entity incurred in
providing standard prescription drug cov-
erage (or prescription drug coverage that is
actuarially equivalent pursuant to section
1860D-6(a)(1)(B)) for all enrollees under the
plan in the previous year.

“(ii) ACTUAL COSTS FOR SPECIFIC DRUGS.—
With respect to the total amount under
clause (i) for the year, a breakdown of—

““(I) each covered drug that constitutes a
portion of such amount;

‘“(IT) the negotiated price for the eligible
entity for each such drug;

“(ITI) the number of prescriptions; and

‘“(IV) the average beneficiary coinsurance
rate for a each covered drug that constitutes
a portion of such amount.

¢(B) CERTAIN EXPENSES NOT INCLUDED.—The
amounts under clauses (i) and (ii)(II) of sub-
paragraph (A) may not include—
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‘(i) administrative expenses incurred in
providing the coverage described in subpara-
graph (A)@d);

“(ii) amounts expended on providing addi-
tional prescription drug coverage pursuant
to section 1860D-6(a)(2); or

‘“(iii) amounts expended for which the enti-
ty is subsequently provided with reinsurance
payments under section 1860D-20.

““(2) ADJUSTMENT OF PAYMENT.—

““(A) NO ADJUSTMENT IF ALLOWABLE COSTS
WITHIN RISK CORRIDOR.—If the allowable costs
(specified in paragraph (3)) for the plan for
the year are not more than the first thresh-
old upper limit of the risk corridor (specified
in paragraph (4)(A)(iii)) and are not less than
the first threshold lower limit of the risk
corridor (specified in paragraph (4)(A){)) for
the plan for the year, then no additional pay-
ments shall be made by the Administrator
and no payments shall be made by (or col-
lected from) the eligible entity offering the
plan.

‘“(B) INCREASE IN PAYMENT IF ALLOWABLE
COSTS ABOVE UPPER LIMIT OF RISK CORRIDOR.—

‘(i) IN GENERAL.—If the allowable costs for
the plan for the year are more than the first
threshold upper limit of the risk corridor for
the plan for the year, then the Adminis-
trator shall increase the total of the month-
ly payments made to the entity offering the
plan for the year under subsection (a) by an
amount equal to the sum of—

‘“(I) the applicable percent (as defined in
subparagraph (D)) of such allowable costs
which are more than such first threshold
upper limit of the risk corridor and not more
than the second threshold upper limit of the
risk corridor for the plan for the year (as
specified under paragraph (4)(A)(iv)); and

“(II) 90 percent of such allowable costs
which are more than such second threshold
upper limit of the risk corridor.

““(i1) SPECIAL TRANSITIONAL CORRIDOR FOR
2006 AND 2007.—If the Administrator deter-
mines with respect to 2006 or 2007 that at
least 60 percent of Medicare Prescription
Drug plans and MedicareAdvantage Plans
(excluding MSA plans or private fee-for-serv-
ice plans that do not provide qualified pre-
scription drug coverage) have allowable
costs for the plan for the year that are more
than the first threshold upper limit of the
risk corridor for the plan for the year and
that such plans represent at least 60 percent
of eligible beneficiaries enrolled under this
part, clause (i)(I) shall be applied by sub-
stituting ‘90 percent’ for ‘applicable percent’.

“(C) PLAN PAYMENT IF ALLOWABLE COSTS
BELOW LOWER LIMIT OF RISK CORRIDOR.—If the
allowable costs for the plan for the year are
less than the first threshold lower limit of
the risk corridor for the plan for the year,
then the entity offering the plan shall a
make a payment to the Administrator of an
amount (or the Administrator shall other-
wise recover from the plan an amount) equal
to—

‘(i) the applicable percent (as so defined)
of such allowable costs which are less than
such first threshold lower limit of the risk
corridor and not less than the second thresh-
old lower limit of the risk corridor for the
plan for the year (as specified under para-
graph (4)(A)(ii)); and

‘(i) 90 percent of such allowable costs
which are less than such second threshold
lower limit of the risk corridor.

‘(D) APPLICABLE PERCENT DEFINED.—For
purposes of this paragraph, the term ‘appli-
cable percent’ means—

‘(i) for 2006 and 2007, 75 percent; and

‘“(ii) for 2008 and subsequent years, 50 per-
cent.

““(3) ESTABLISHMENT OF ALLOWABLE COSTS.—

‘“(A) IN GENERAL.—For each year, the Ad-
ministrator shall establish the allowable
costs for each Medicare Prescription Drug
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plan for the year. The allowable costs for a
plan for a year shall be equal to the amount
described in paragraph (1)(A)(i) for the plan
for the year, adjusted under subparagraph
(B)(id).

‘(B) REPRICING OF COSTS.—

‘(1) CALCULATION OF AVERAGE PLAN COST.—
Utilizing the information obtained under
paragraph (1)(A)(ii) and section 1860D-
20(b)(1)(B), for each year (beginning with
2006), the Administrator shall establish an
average negotiated price with respect to all
Medicare Prescription Drug plans for each
covered drug.

“(ii) ADJUSTMENT IF ACTUAL COSTS EXCEED
AVERAGE COSTS.—With respect to a Medicare
Prescription Drug plan for a year, the Ad-
ministrator shall reduce the amount de-
scribed in paragraph (1)(A)(i) for the plan for
the year to the extent such amount is based
on costs of specific covered drugs furnished
under the plan in the year (as specified under
paragraph (1)(A)(ii)) for which the negotiated
prices are greater than the average nego-
tiated price for the covered drug for the year
(as determined under clause (i)).

‘‘(4) ESTABLISHMENT OF RISK CORRIDORS.—

‘““(A) IN GENERAL.—For each year (begin-
ning with 2006), the Administrator shall es-
tablish a risk corridor for each Medicare
Prescription Drug plan. The risk corridor for
a plan for a year shall be equal to a range as
follows:

‘(1) FIRST THRESHOLD LOWER LIMIT.—The
first threshold lower limit of such corridor
shall be equal to—

“(I) the target amount described in sub-
paragraph (B) for the plan; minus

“(IT) an amount equal to the first thresh-
old risk percentage for the plan (as deter-
mined under subparagraph (C)(i)) of such tar-
get amount.

¢‘(ii) SECOND THRESHOLD LOWER LIMIT.—The
second threshold lower limit of such corridor
shall be equal to—

““(I) the target amount described in sub-
paragraph (B) for the plan; minus

“(II) an amount equal to the second
threshold risk percentage for the plan (as de-
termined under subparagraph (C)(ii)) of such
target amount.

¢“(iii) FIRST THRESHOLD UPPER LIMIT.—The
first threshold upper limit of such corridor
shall be equal to the sum of—

“(I) such target amount; and

““(IT) the amount described in clause (i)(II).

‘(iv) SECOND THRESHOLD UPPER LIMIT.—The
second threshold upper limit of such corridor
shall be equal to the sum of—

“(I) such target amount; and

“(IT) the amount described
(iH)AT).

“(B) TARGET AMOUNT DESCRIBED.—The tar-
get amount described in this paragraph is,
with respect to a Medicare Prescription Drug
plan offered by an eligible entity in a year—

‘(i) in the case of a plan offered by an eli-
gible entity that provides standard prescrip-
tion drug coverage or actuarially equivalent
prescription drug coverage and does not pro-
vide additional prescription drug coverage
pursuant to section 1860D-6(a)(2), an amount
equal to the total of the monthly plan pre-
miums paid to such entity for such plan for
the year pursuant to subsection (a), reduced
by the percentage specified in subparagraph
(D); and

‘‘(ii) in the case of a plan offered by an eli-
gible entity that provides additional pre-
scription drug coverage pursuant to section
1860D-6(a)(2), an amount equal to the total of
the monthly plan premiums paid to such en-
tity for such plan for the year pursuant to
subsection (a) that are related to standard
prescription drug coverage (determined
using the rules under section 1860D-14(b)), re-
duced by the percentage specified in subpara-
graph (D).

in clause
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‘““(C) FIRST AND SECOND THRESHOLD RISK
PERCENTAGE DEFINED.—

‘(i) FIRST THRESHOLD RISK PERCENTAGE.—
Subject to clause (iii), for purposes of this
section, the first threshold risk percentage
is—

“(I) for 2006 and 2007, and 2.5 percent;

¢“(II) for 2008 through 2011, 5 percent; and

“(I1I) for 2012 and subsequent years, a per-
centage established by the Administrator,
but in no case less than 5 percent.

‘(ii) SECOND THRESHOLD RISK PERCENT-
AGE.—Subject to clause (iii), for purposes of
this section, the second threshold risk per-
centage is—

(D for 2006 and 2007, 5.0 percent;

“(II) for 2008 through 2011, 10 percent

“(I1I) for 2012 and subsequent years, a per-
centage established by the Administrator
that is greater than the percent established
for the year under clause (i)(III), but in no
case less than 10 percent.

‘“(iii) REDUCTION OF RISK PERCENTAGE TO
ENSURE 2 PLANS IN AN AREA.—Pursuant to
paragraph (2) of section 1860D-13(d), the Ad-
ministrator may reduce the applicable first
or second threshold risk percentage in an
area in a year in order to ensure the access
to plans required under paragraph (1) of such
section.

‘(D) TARGET AMOUNT NOT TO INCLUDE AD-
MINISTRATIVE EXPENSES NEGOTIATED BETWEEN
THE ADMINISTRATOR AND THE ENTITY OFFERING
THE PLAN.—For each year (beginning in 2006),
the Administrator and the entity offering a
Medicare Prescription Drug plan shall nego-
tiate, as part of the negotiation process de-
scribed in section 1860D-13(b) during the pre-
vious year, the percentage of the payments
to the entity under subsection (a) with re-
spect to the plan that are attributable and
reasonably incurred for administrative ex-
penses for providing standard prescription
drug coverage or actuarially equivalent pre-
scription drug coverage in the year.

¢“(6) PLANS AT RISK FOR ENTIRE AMOUNT OF
ADDITIONAL PRESCRIPTION DRUG COVERAGE.—
An eligible entity that offers a Medicare Pre-
scription Drug plan that provides additional
prescription drug coverage pursuant to sec-
tion 1860D-6(a)(2) shall be at full financial
risk for the provision of such additional cov-
erage.

‘6) NO EFFECT ON ELIGIBLE BENE-
FICIARIES.—No change in payments made by
reason of this subsection shall affect the ben-
eficiary obligation under section 1860D-17 for
the year in which such change in payments
is made.

“(7T) DISCLOSURE OF INFORMATION.—

‘““(A) IN GENERAL.—Each contract under
this part shall provide that—

‘(i) the entity offering a Medicare Pre-
scription Drug plan shall provide the Admin-
istrator with such information as the Ad-
ministrator determines is necessary to carry
out this section; and

‘“(ii) the Administrator shall have the
right to inspect and audit any books and
records of the eligible entity that pertain to
the information regarding costs provided to
the Administrator under paragraph (1).

*(B) RESTRICTION ON USE OF INFORMATION.—
Information disclosed or obtained pursuant
to the provisions of this section may be used
by officers and employees of the Department
of Health and Human Services only for the
purposes of, and to the extent necessary in,
carrying out this section.

‘‘(c) STABILIZATION RESERVE FUND.—

(1) ESTABLISHMENT.—

““(A) IN GENERAL.—There is established,
within the Prescription Drug Account, a sta-
bilization reserve fund in which the Adminis-
trator shall deposit amounts on behalf of eli-
gible entities in accordance with paragraph
(2) and such amounts shall be made available
by the Secretary for the use of eligible enti-
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ties in contract year 2008 and subsequent
contract years in accordance with paragraph
(3).

“(B) REVERSION OF UNUSED AMOUNTS.—ANy
amount in the stabilization reserve fund es-
tablished under subparagraph (A) that is not
expended by an eligible entity in accordance
with paragraph (3) or that was deposited for
the use of an eligible entity that no longer
has a contract under this part shall revert
for the use of the Prescription Drug Account.

‘“(2) DEPOSIT OF AMOUNTS FOR 5 YEARS.—

‘‘(A) IN GENERAL.—If the target amount for
a Medicare Prescription Drug plan for 2006,
2007, 2008, 2009, or 2010 (as determined under
subsection (b)(4)(B)) exceeds the applicable
costs for the plan for the year by more than
3 percent, then—

‘(i) the entity offering the plan shall make
a payment to the Administrator of an
amount (or the Administrator shall other-
wise recover from the plan an amount) equal
to the portion of such excess that is in excess
of 3 percent of the target amount; and

‘“(ii) the Administrator shall deposit an
amount equal to the amount collected or
otherwise recovered under clause (i) in the
stabilization reserve fund on behalf of the el-
igible entity offering such plan.

‘(B) APPLICABLE COSTS.—For purposes of
subparagraph (A), the term ‘applicable costs’
means, with respect to a Medicare Prescrip-
tion Drug plan and year, an amount equal
the sum of—

‘“(i) the allowable costs for the plan and
year (as determined under subsection
(M)(3)(A); and

‘(ii) the total amount by which monthly
payments to the plan were reduced (or other-
wise recovered from the plan) for the year
under subsection (b)(2)(C).

““(3) USE OF RESERVE FUND TO STABILIZE OR
REDUCE MONTHLY PLAN PREMIUMS.—

‘“(A) IN GENERAL.—For any contract year
beginning after 2007, an eligible entity offer-
ing a Medicare Prescription Drug plan may
use funds in the stabilization reserve fund in
the Prescription Drug Account that were de-
posited in such fund on behalf of the entity
to stabilize or reduce monthly plan pre-

miums submitted under section 1860D-
12(0)(3).
‘“(B) PROCEDURES.—The  Administrator

shall establish procedures for—

‘(i) reducing monthly plan premiums sub-
mitted under section 1860D-12(b)(3) pursuant
to subparagraph (A); and

‘“(ii) making payments from the plan sta-
bilization reserve fund in the Prescription
Drug Account to eligible entities that inform
the Secretary under section 1860D-12(b)(5) of
the entity’s intent to use funds in such re-
serve fund to reduce such premiums.

“(d) PORTION OF PAYMENTS OF MONTHLY
PLAN PREMIUMS ATTRIBUTABLE TO ADMINIS-
TRATIVE EXPENSES TIED TO PERFORMANCE RE-
QUIREMENTS.—

‘(1) IN GENERAL.—The Administrator shall
establish procedures to adjust the portion of
the payments made to an entity under sub-
section (a) that are attributable to adminis-
trative expenses (as determined pursuant to
subsection (b)(4)(D)) to ensure that the enti-
ty meets the performance requirements de-
scribed in clauses (ii) and (iii) of section
1860D-13(e)(4)(B).

‘(2> NO EFFECT ON ELIGIBLE BENE-
FICIARIES.—No change in payments made by
reason of this subsection shall affect the ben-
eficiary obligation under section 1860D-17 for
the year in which such change in payments
is made.

‘“(e) PAYMENT TERMS.—

(1) ADMINISTRATOR PAYMENTS.—Payments
to an entity offering a Medicare Prescription
Drug plan under this section shall be made
in a manner determined by the Adminis-
trator and based upon the manner in which
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payments are made under section 1853(a) (re-
lating to payments to MedicareAdvantage
organizations).

‘(2) PLAN PAYMENTS.—The Administrator
shall establish a process for collecting (or
other otherwise recovering) amounts that an
entity offering a Medicare Prescription Drug
plan is required to make to the Adminis-
trator under this section.

“(f) PAYMENTS TO MEDICAREADVANTAGE
PLANS.—For provisions related to payments
to MedicareAdvantage organizations offering
MedicareAdvantage plans for qualified pre-
scription drug coverage made available
under the plan, see section 1858A(c).

‘(g) SECONDARY PAYER PROVISIONS.—The
provisions of section 1862(b) shall apply to
the benefits provided under this part.

‘“‘COMPUTATION OF MONTHLY BENEFICIARY
OBLIGATION

“SEC. 1860D-17. (a) BENEFICIARIES EN-
ROLLED IN A MEDICARE PRESCRIPTION DRUG
PLAN.—In the case of an eligible beneficiary
enrolled under this part and in a Medicare
Prescription Drug plan, the monthly bene-
ficiary obligation for enrollment in such
plan in a year shall be determined as follows:

‘(1) MONTHLY PLAN PREMIUM EQUALS
MONTHLY NATIONAL AVERAGE PREMIUM.—If the
amount of the monthly plan premium ap-
proved by the Administrator under section
1860D-13 for a Medicare Prescription Drug
plan for the year is equal to the monthly na-
tional average premium (as computed under
section 1860D-15) for the area for the year,
the monthly beneficiary obligation of the el-
igible beneficiary in that year shall be an
amount equal to the applicable percent (as
determined in subsection (c¢)) of the amount
of such monthly national average premium.

‘(2) MONTHLY PLAN PREMIUM LESS THAN
MONTHLY NATIONAL AVERAGE PREMIUM.—If the
amount of the monthly plan premium ap-
proved by the Administrator under section
1860D-13 for the Medicare Prescription Drug
plan for the year is less than the monthly
national average premium (as computed
under section 1860D-15) for the area for the
year, the monthly beneficiary obligation of
the eligible beneficiary in that year shall be
an amount equal to—

‘‘(A) the applicable percent of the amount
of such monthly national average premium;
minus

‘(B) the amount by which such monthly
national average premium exceeds the
amount of the monthly plan premium ap-
proved by the Administrator for the plan.

“(3) MONTHLY PLAN PREMIUM EXCEEDS
MONTHLY NATIONAL AVERAGE PREMIUM.—If the
amount of the monthly plan premium ap-
proved by the Administrator under section
1860D-13 for a Medicare Prescription Drug
plan for the year exceeds the monthly na-
tional average premium (as computed under
section 1860D-15) for the area for the year,
the monthly beneficiary obligation of the el-
igible beneficiary in that year shall be an
amount equal to the sum of—

‘“‘(A) the applicable percent of the amount
of such monthly national average premium;
plus

‘(B) the amount by which the monthly
plan premium approved by the Adminis-
trator for the plan exceeds the amount of
such monthly national average premium.

‘“(b) BENEFICIARIES ENROLLED IN A
MEDICAREADVANTAGE PLAN.—In the case of
an eligible beneficiary that is enrolled in a
MedicareAdvantage plan (except for an MSA
plan or a private fee-for-service plan that
does not provide qualified prescription drug
coverage), the Medicare monthly beneficiary
obligation for qualified prescription drug
coverage shall be determined pursuant to
section 1858A(d).

‘‘(c) APPLICABLE PERCENT.—For purposes of
this section, except as provided in section
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1860D-19 (relating to premium subsidies for
low-income individuals), the applicable per-
cent for any year is the percentage equal to
a fraction—

‘(1) the numerator of which is 30 percent;
and

‘(2) the denominator of which is 100 per-
cent minus a percentage equal to—

““(A) the total reinsurance payments which
the Administrator estimates will be made
under section 1860D-20 to qualifying entities
described in subsection (e)(3) of such section
during the year; divided by

‘(B) the sum of—

‘(i) the amount estimated under subpara-
graph (A) for the year; and

‘“(ii) the total payments which the Admin-
istrator estimates will be made under sec-
tions 1860D-16 and 1858A(c) during the year
that relate to standard prescription drug
coverage (or actuarially equivalent prescrip-
tion drug coverage).

‘‘COLLECTION OF MONTHLY BENEFICIARY
OBLIGATION

‘“SEC. 1860D-18. (a) COLLECTION OF AMOUNT
IN SAME MANNER AS PART B PREMIUM.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the amount of the monthly beneficiary obli-
gation (determined under section 1860D-17)
applicable to an eligible beneficiary under
this part (after application of any increase
under section 1860D-2(b)(1)(A)) shall be col-
lected and credited to the Prescription Drug
Account in the same manner as the monthly
premium determined under section 1839 is
collected and credited to the Federal Supple-
mentary Medical Insurance Trust Fund
under section 1840.

‘‘(2) PROCEDURES FOR SPONSOR TO PAY OBLI-
GATION ON BEHALF OF RETIREE.—The Adminis-
trator shall establish procedures under
which an eligible beneficiary enrolled in a
Medicare Prescription Drug plan may elect
to have the sponsor (as defined in paragraph
(5) of section 1860D-20(e)) of employment-
based retiree health coverage (as defined in
paragraph (4)(B) of such section) in which
the beneficiary is enrolled pay the amount of
the monthly beneficiary obligation applica-
ble to the beneficiary under this part di-
rectly to the Administrator.

‘“(b) INFORMATION NECESSARY FOR COLLEC-
TION.—In order to carry out subsection (a),
the Administrator shall transmit to the
Commissioner of Social Security—

‘(1) by the beginning of each year, the
name, social security account number,
monthly beneficiary obligation owed by each
individual enrolled in a Medicare Prescrip-
tion Drug plan for each month during the
year, and other information determined ap-
propriate by the Administrator; and

‘“(2) periodically throughout the year, in-
formation to update the information pre-
viously transmitted under this paragraph for
the year.

“(c) COLLECTION FOR BENEFICIARIES EN-
ROLLED IN A MEDICAREADVANTAGE PLAN.—
For provisions related to the collection of
the monthly beneficiary obligation for quali-
fied prescription drug coverage under a
MedicareAdvantage plan, see section
1858A(e).

“PREMIUM AND COST-SHARING SUBSIDIES FOR

LOW-INCOME INDIVIDUALS

‘“SEC. 1860D-19. (a) AMOUNT OF SUBSIDIES.—

‘(1) FULL PREMIUM SUBSIDY AND REDUCTION
OF COST-SHARING FOR QUALIFIED MEDICARE
BENEFICIARIES.—In the case of a qualified
medicare beneficiary (as defined in para-
graph (4)(A))—

““(A) section 1860D-17 shall be applied—

‘(i) in subsection (c), by substituting ‘0
percent’ for the applicable percent that
would otherwise apply under such sub-
section; and

‘‘(ii) in subsection (a)(3)(B), by substituting
‘the amount of the monthly plan premium
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for the Medicare Prescription Drug plan with
the lowest monthly plan premium in the
area that the beneficiary resides’ for ‘the
amount of such monthly national average
premium’, but only if there is no Medicare
Prescription Drug plan offered in the area in
which the individual resides that has a
monthly plan premium for the year that is
equal to or less than the monthly national
average premium (as computed under section
1860D-15) for the area for the year;

‘“(B) the annual deductible applicable
under section 1860D-6(c)(1) in a year shall be
reduced to $0;

“(C) section 1860D-6(c)(2) shall be applied
by substituting ‘2.5 percent’ for ‘60 percent’
each place it appears;

‘(D) such individual shall be responsible
for cost-sharing for the cost of any covered
drug provided in the year (after the indi-
vidual has reached the initial coverage limit
described in section 1860D-6(c)(3) and before
the individual has reached the annual out-of-
pocket limit under section 1860D-6(c)(4)(A)),
that is equal to 5.0 percent; and

‘“(E) section 1860D-6(c)(4)(A) shall be ap-
plied by substituting ‘2.5 percent’ for ‘10 per-
cent’.

In no case may the application of subpara-
graph (A) result in a monthly beneficiary ob-
ligation that is below 0.

“(2) FULL PREMIUM SUBSIDY AND REDUCTION
OF COST-SHARING FOR SPECIFIED LOW INCOME
MEDICARE BENEFICIARIES AND QUALIFYING IN-
DIVIDUALS.—In the case of a specified low in-
come medicare beneficiary (as defined in
paragraph (4)(B)) or a qualifying individual
(as defined in paragraph (4)(C))—

‘“(A) section 1860D-17 shall be applied—

‘“(i) in subsection (c), by substituting ‘0
percent’ for the applicable percent that
would otherwise apply under such sub-
section; and

‘‘(ii) in subsection (a)(3)(B), by substituting
‘the amount of the monthly plan premium
for the Medicare Prescription Drug plan with
the lowest monthly plan premium in the
area that the beneficiary resides’ for ‘the
amount of such monthly national average
premium’, but only if there is no Medicare
Prescription Drug plan offered in the area in
which the individual resides that has a
monthly plan premium for the year that is
equal to or less than the monthly national
average premium (as computed under section
1860D-15) for the area for the year;

‘(B) the annual deductible applicable
under section 1860D-6(c)(1) in a year shall be
reduced to $0;

‘“(C) section 1860D-6(c)(2) shall be applied
by substituting ‘6.0 percent’ for ‘60 percent’
each place it appears;

‘(D) such individual shall be responsible
for cost-sharing for the cost of any covered
drug provided in the year (after the indi-
vidual has reached the initial coverage limit
described in section 1860D-6(c)(3) and before
the individual has reached the annual out-of-
pocket limit under section 1860D-6(c)(4)(A)),
that is equal to 10.0 percent; and

‘“(E) section 1860D-6(c)(4)(A) shall be ap-
plied by substituting ‘2.5 percent’ for ‘10 per-
cent’.

In no case may the application of subpara-
graph (A) result in a monthly beneficiary ob-
ligation that is below 0.

‘“(3) SLIDING SCALE PREMIUM SUBSIDY AND
REDUCTION OF COST-SHARING FOR SUBSIDY-ELI-
GIBLE INDIVIDUALS.—

‘“(A) IN GENERAL.—In the case of a subsidy-
eligible individual (as defined in paragraph
(BHD))—

‘(1) section 1860D-17 shall be applied—

‘“(I) in subsection (c), by substituting ‘sub-
sidy percent’ for the applicable percentage
that would otherwise apply under such sub-
section; and
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“(IT) in subparagraphs (A) and (B) of sub-
section (a)(3), by substituting ‘the amount of
the monthly plan premium for the Medicare
Prescription Drug plan with the lowest
monthly plan premium in the area that the
beneficiary resides’ for ‘the amount of such
monthly national average premium’, but
only if there is no Medicare Prescription
Drug plan offered in the area in which the in-
dividual resides that has a monthly plan pre-
mium for the year that is equal to or less
than the monthly national average premium
(as computed under section 1860D-15) for the
area for the year; and

‘(i) the annual deductible applicable
under section 1860D-6(c)(1)—

‘(D for 2006, shall be reduced to $50; and

“(II) for a subsequent year, shall be re-
duced to the amount specified under this
clause for the previous year increased by the
percentage specified in section 1860D-6(c)(5)
for the year involved;

‘“(iii) section 1860D-6(c)(2) shall be applied
by substituting ‘10.0 percent’ for ‘560 percent’
each place it appears;

‘“(iv) such individual shall be responsible
for cost-sharing for the cost of any covered
drug provided in the year (after the indi-
vidual has reached the initial coverage limit
described in section 1860D-6(c)(3) and before
the individual has reached the annual out-of-
pocket limit under section 1860D-6(c)(4)(A)),
that is equal to 20.0 percent; and

‘(v) such individual shall be responsible for
the cost-sharing described in section 1860D-
6(c)(D(A).

In no case may the application of clause (i)
result in a monthly beneficiary obligation
that is below 0.

‘“(B) SUBSIDY PERCENT DEFINED.—For pur-
poses of subparagraph (A)(i), the term ‘sub-
sidy percent’ means, with respect to a State,
a percent determined on a linear sliding
scale ranging from—

‘‘(i) 0 percent with respect to a subsidy-eli-
gible individual residing in the State whose
income does not exceed 135 percent of the
poverty line; to

‘(ii) the highest percentage that would
otherwise apply under section 1860D-17 in the
service area in which the subsidy-eligible in-
dividual resides, in the case of a subsidy-eli-
gible individual residing in the State whose
income equals 160 percent of the poverty
line.

‘‘(4) DEFINITIONS.—In this part:

“(A) QUALIFIED MEDICARE BENEFICIARY.—
Subject to subparagraph (H), the term ‘quali-
fied medicare beneficiary’ means an indi-
vidual who—

‘(i) is enrolled under this part, including
an individual who 1is enrolled under a
MedicareAdvantage plan;

‘“(ii) is described in section 1905(p)(1); and

¢(iii) is not—

“(I) a specified low-income medicare bene-
ficiary;

“(II) a qualifying individual; or

‘(III) a dual eligible individual.

*(B) SPECIFIED LOW INCOME MEDICARE BENE-
FICIARY.—Subject to subparagraph (H), the
term ‘specified low income medicare bene-
ficiary’ means an individual who—

‘(i) is enrolled under this part, including
an individual who 1is enrolled under a
MedicareAdvantage plan;

f(i) is described in
1902(a)(10)(E)(iii); and

¢‘(iii) is not—

“(D a qualified medicare beneficiary;

“(II) a qualifying individual; or

“(III) a dual eligible individual.

‘(C) QUALIFYING INDIVIDUAL.—Subject to
subparagraph (H), the term ‘qualifying indi-
vidual’ means an individual who—

‘(i) is enrolled under this part, including
an individual who 1is enrolled under a
MedicareAdvantage plan;

section
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f(i) is described in section
1902(a)(10)(E)(iv) (without regard to any ter-
mination of the application of such section
under title XIX); and

¢4(iii) is not—

“(I) a qualified medicare beneficiary;

““(ITI) a specified low-income medicare bene-
ficiary; or

“(III) a dual eligible individual.

‘(D) SUBSIDY-ELIGIBLE INDIVIDUAL.—Sub-
ject to subparagraph (H), the term ‘subsidy-
eligible individual’ means an individual—

‘(i) who is enrolled under this part, includ-
ing an individual who is enrolled under a
MedicareAdvantage plan;

‘‘(ii) whose income is less than 160 percent
of the poverty line; and

¢“(iii) who is not—

““(I) a qualified medicare beneficiary;

““(IT) a specified low-income medicare bene-
ficiary;

‘(I1I) a qualifying individual; or

““(IV) a dual eligible individual.

‘“‘(E) DUAL ELIGIBLE INDIVIDUAL.—

‘(i) IN GENERAL.—The term ‘dual eligible
individual’ means an individual who is—

“(I) enrolled under title XIX or under a
waiver under section 1115 of the require-
ments of such title for medical assistance
that is not less than the medical assistance
provided to an individual described in sec-
tion 1902(a)(10)(A)(i) and includes covered
outpatient drugs (as such term is defined for
purposes of section 1927); and

‘“(ITI) entitled to benefits under part A and
enrolled under part B.

¢‘(ii) INCLUSION OF MEDICALLY NEEDY.—Such
term includes an individual described in sec-
tion 1902(a)(10)(C).

‘“(F) POVERTY LINE.—The term ‘poverty
line’ has the meaning given such term in sec-
tion 673(2) of the Community Services Block
Grant Act (42 U.S.C. 9902(2)), including any
revision required by such section.

“(G) ELIGIBILITY DETERMINATIONS.—Begin-
ning on November 1, 2005, the determination
of whether an individual residing in a State
is an individual described in subparagraph
(A), (B), (C), (D), or (E) and, for purposes of
paragraph (3), the amount of an individual’s
income, shall be determined under the State
medicaid plan for the State under section
1935(a). In the case of a State that does not
operate such a medicaid plan (either under
title XIX or under a statewide waiver grant-
ed under section 1115), such determination
shall be made under arrangements made by
the Administrator.

“(H) NONAPPLICATION TO DUAL ELIGIBLE IN-
DIVIDUALS AND TERRITORIAL RESIDENTS.—In
the case of an individual who is a dual eligi-
ble individual or an individual who is not a
resident of the 50 States or the District of
Columbia—

‘‘(i) the subsidies provided under this sec-
tion shall not apply; and

‘“(ii) such individuals may be provided with
medical assistance for covered outpatient
drugs (as such term is defined for purposes of
section 1927) in accordance with section 1935
under the State medicaid program under
title XIX.

“‘(b) RULES IN APPLYING COST-SHARING SUB-
SIDIES.—Nothing in this section shall be con-
strued as preventing an eligible entity offer-
ing a Medicare Prescription Drug plan or a
MedicareAdvantage organization offering a
MedicareAdvantage plan from waiving or re-
ducing the amount of the deductible or other
cost-sharing otherwise applicable pursuant
to section 1860D-6(a)(2).

‘“(c) ADMINISTRATION OF SUBSIDY PRO-
GRAM.—The Administrator shall establish a
process whereby, in the case of an individual
eligible for a cost-sharing subsidy under sub-
section (a) who is enrolled in a Medicare Pre-
scription Drug plan or a MedicareAdvantage
plan—
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‘(1) the Administrator provides for a noti-
fication of the eligible entity or
MedicareAdvantage organization involved
that the individual is eligible for a cost-shar-
ing subsidy and the amount of the subsidy
under such subsection;

‘“(2) the entity or organization involved re-
duces the cost-sharing otherwise imposed by
the amount of the applicable subsidy and
submits to the Administrator information on
the amount of such reduction; and

“(3) the Administrator periodically and on
a timely basis reimburses the entity or orga-
nization for the amount of such reductions.
The reimbursement under paragraph (3) may
be computed on a capitated basis, taking
into account the actuarial value of the sub-
sidies and with appropriate adjustments to
reflect differences in the risks actually in-
volved.

“(d) RELATION TO MEDICAID PROGRAM.—For
provisions providing for eligibility deter-
minations and additional Federal payments
for expenditures related to providing pre-
scription drug coverage for dual eligible indi-
viduals and territorial residents under the
medicaid program, see section 1935.
“REINSURANCE PAYMENTS FOR EXPENSES IN-

CURRED IN PROVIDING PRESCRIPTION DRUG

COVERAGE ABOVE THE ANNUAL OUT-OF-POCK-

ET THRESHOLD

“SEC. 1860D-20.
MENTS.—

‘(1) IN GENERAL.—Subject to section 1860D-
21(b), the Administrator shall provide in ac-
cordance with this section for payment to a
qualifying entity of the reinsurance payment
amount (as specified in subsection (c)(1)) for
costs incurred by the entity in providing pre-
scription drug coverage for a qualifying cov-
ered individual after the individual has
reached the annual out-of-pocket threshold
specified in section 1860D-6(c)(4)(B) for the
year.

‘“(2) BUDGET AUTHORITY.—This section con-
stitutes budget authority in advance of ap-
propriations Acts and represents the obliga-
tion of the Administrator to provide for the
payment of amounts provided under this sec-
tion.

““(b) NOTIFICATION OF SPENDING UNDER THE
PLAN FOR COSTS INCURRED IN PROVIDING PRE-
SCRIPTION DRUG COVERAGE ABOVE THE AN-
NUAL OUT-OF-POCKET THRESHOLD.—

‘(1) IN GENERAL.—Each qualifying entity
shall notify the Administrator of the fol-
lowing with respect to a qualifying covered
individual for a coverage year:

“(A) TOTAL ACTUAL coSTS.—The total
amount (if any) of costs that the qualifying
entity incurred in providing prescription
drug coverage for the individual in the year
after the individual had reached the annual
out-of-pocket threshold specified in section
1860D-6(c)(4)(B) for the year.

“(B) ACTUAL COSTS FOR SPECIFIC DRUGS.—
With respect to the total amount under sub-
paragraph (A) for the year, a breakdown of—

‘(i) each covered drug that constitutes a
portion of such amount;

‘‘(ii) the negotiated price for the qualifying
entity for each such drug;

‘“(iii) the number of prescriptions; and

‘“(iv) the average beneficiary coinsurance
rate for a each covered drug that constitutes
a portion of such amount.

¢“(2) CERTAIN EXPENSES NOT INCLUDED.—The
amounts under subparagraphs (A) and (B)(ii)
of paragraph (1) may not include—

““(A) administrative expenses incurred in
providing the coverage described in para-
graph (1)(A); or

“(B) amounts expended on providing addi-
tional prescription drug coverage pursuant
to section 1860D-6(a)(2).

““(3) RESTRICTION ON USE OF INFORMATION.—
The restriction specified in section 1860D-

(a) REINSURANCE PAY-
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16(b)(7)(B) shall apply to information dis-
closed or obtained pursuant to the provisions
of this section.

‘‘(c) REINSURANCE PAYMENT AMOUNT.—

‘(1) IN GENERAL.—The reinsurance pay-
ment amount under this subsection for a
qualifying covered individual for a coverage
year is an amount equal to 80 percent of the
allowable costs (as specified in paragraph (2))
incurred by the qualifying entity with re-
spect to the individual and year.

¢“(2) ALLOWABLE COSTS.—

‘“(A) IN GENERAL.—In the case of a quali-
fying entity that has incurred costs de-
scribed in subsection (b)(1)(A) with respect
to a qualifying covered individual for a cov-
erage year, the Administrator shall establish
the allowable costs for the individual and
year. Such allowable costs shall be equal to
the amount described in such subsection for
the individual and year, adjusted under sub-
paragraph (B).

‘(B) REPRICING OF COSTS IF ACTUAL COSTS
EXCEED AVERAGE COSTS.—The Administrator
shall reduce the amount described in sub-
section (b)(1)(A) with respect to a qualifying
covered individual for a coverage year to the
extent such amount is based on costs of spe-
cific covered drugs furnished under the plan
in the year (as specified under subsection
(b)(1)(B)) that are greater than the average
cost for the covered drug for the year (as de-
termined under section 1860D-16(b)(3)(A)).

¢“(d) PAYMENT METHODS.—

‘(1) IN GENERAL.—Payments under this sec-
tion shall be based on such a method as the
Administrator determines. The Adminis-
trator may establish a payment method by
which interim payments of amounts under
this section are made during a year based on
the Administrator’s best estimate of
amounts that will be payable after obtaining
all of the information.

‘“(2) SOURCE OF PAYMENTS.—Payments
under this section shall be made from the
Prescription Drug Account.

‘‘(e) DEFINITIONS.—In this section:

‘(1) COVERAGE YEAR.—The term ‘coverage
year’ means a calendar year in which cov-
ered drugs are dispensed if a claim for pay-
ment is made under the plan for such drugs,
regardless of when the claim is paid.

“(2) QUALIFYING COVERED INDIVIDUAL.—The
term ‘qualifying covered individual’ means
an individual who—

‘“(A) is enrolled in this part and in a Medi-
care Prescription Drug plan;

‘(B) is enrolled in this part and in a
MedicareAdvantage plan (except for an MSA
plan or a private fee-for-service plan that
does not provide qualified prescription drug
coverage); or

‘(C) is eligible for, but not enrolled in, the
program under this part, and is covered
under a qualified retiree prescription drug
plan.

‘(3) QUALIFYING ENTITY.—The term ‘quali-
fying entity’ means any of the following that
has entered into an agreement with the Ad-
ministrator to provide the Administrator
with such information as may be required to
carry out this section:

‘“(A) An eligible entity offering a Medicare
Prescription Drug plan under this part.

‘“(B) A MedicareAdvantage organization of-
fering a MedicareAdvantage plan under part
C (except for an MSA plan or a private fee-
for-service plan that does not provide quali-
fied prescription drug coverage).

‘“(C) The sponsor of a qualified retiree pre-
scription drug plan.

‘“(4) QUALIFIED RETIREE PRESCRIPTION DRUG
PLAN.—

““(A) IN GENERAL.—The term ‘qualified re-
tiree prescription drug plan’ means employ-
ment-based retiree health coverage if, with
respect to a qualifying covered individual
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who is covered under the plan, the following
requirements are met:

‘(i) ASSURANCE.—The sponsor of the plan
shall annually attest, and provide such as-
surances as the Administrator may require,
that the coverage meets or exceeds the re-
quirements for qualified prescription drug
coverage.

“(ii) DISCLOSURE OF INFORMATION.—The
sponsor complies with the requirements de-
scribed in clauses (i) and (ii) of section
1860D-16(b)(T)(A).

‘“(B) EMPLOYMENT-BASED RETIREE HEALTH
COVERAGE.—The term ‘employment-based re-
tiree health coverage’ means health insur-
ance or other coverage, whether provided by
voluntary insurance coverage or pursuant to
statutory or contractual obligation, of
health care costs for retired individuals (or
for such individuals and their spouses and
dependents) based on their status as former
employees or labor union members.

‘“(6) SPONSOR.—The term ‘sponsor’ means a
plan sponsor, as defined in section 3(16)(B) of
the Employee Retirement Income Security
Act of 1974.

“DIRECT SUBSIDY FOR SPONSOR OF A QUALIFIED
RETIREE PRESCRIPTION DRUG PLAN FOR PLAN
ENROLLEES ELIGIBLE FOR, BUT NOT EN-
ROLLED IN, THIS PART

‘“SEC. 1860D-21. (a) DIRECT SUBSIDY.—

‘(1) IN GENERAL.—The Administrator shall
provide for the payment to a sponsor of a
qualified retiree prescription drug plan (as
defined in section 1860D-20(e)(4)) for each
qualifying covered individual (described in
subparagraph (C) of section 1860D-20(e)(2))
enrolled in the plan for each month for
which such individual is so enrolled.

‘“(2) AMOUNT OF PAYMENT.—

‘“‘(A) IN GENERAL.—The amount of the pay-
ment under paragraph (1) shall be an amount
equal to the direct subsidy percent deter-
mined for the year of the monthly national
average premium for the area for the year
(determined under section 1860D-15), as ad-
justed using the risk adjusters that apply to
the standard prescription drug coverage pub-
lished under section 1860D-11.

‘(B) DIRECT SUBSIDY PERCENT.—For pur-
poses of subparagraph (A), the term ‘direct
subsidy percent’ means the percentage equal
to—

‘(i) 100 percent; minus

‘‘(ii) the applicable percent for the year (as
determined under section 1860D-17(c).

““(b) PAYMENT METHODS.—

‘(1) IN GENERAL.—Payments under this sec-
tion shall be based on such a method as the
Administrator determines. The Adminis-
trator may establish a payment method by
which interim payments of amounts under
this section are made during a year based on
the Administrator’s best estimate of
amounts that will be payable after obtaining
all of the information.

‘“(2) SOURCE OF PAYMENTS.—Payments
under this section shall be made from the
Prescription Drug Account.

‘““Subpart 3—Miscellaneous Provisions

“PRESCRIPTION DRUG ACCOUNT IN THE FEDERAL
SUPPLEMENTARY MEDICAL INSURANCE TRUST
FUND

‘“SEC. 1860D-25. (a) ESTABLISHMENT.—

‘(1) IN GENERAL.—There is created within
the Federal Supplementary Medical Insur-
ance Trust Fund established by section 1841
an account to be known as the ‘Prescription
Drug Account’ (in this section referred to as
the ‘Account’).

‘(2) FuNDS.—The Account shall consist of
such gifts and bequests as may be made as
provided in section 201(i)(1), and such
amounts as may be deposited in, or appro-
priated to, the Account as provided in this
part.
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‘“(3) SEPARATE FROM REST OF TRUST FUND.—
Funds provided under this part to the Ac-
count shall be kept separate from all other
funds within the Federal Supplementary
Medical Insurance Trust Fund.

‘“(b) PAYMENTS FROM ACCOUNT.—

‘(1) IN GENERAL.—The Managing Trustee
shall pay from time to time from the Ac-
count such amounts as the Secretary cer-
tifies are necessary to make payments to op-
erate the program under this part, includ-
ing—

‘“(A) payments to eligible entities under
section 1860D-16;

‘(B) payments under 1860D-19 for low-in-
come subsidy payments for cost-sharing;

“(C) reinsurance payments under section
1860D—20;

‘(D) payments to sponsors of qualified re-
tiree prescription drug plans under section
1860D-21;

‘“(E) payments to MedicareAdvantage or-
ganizations for the provision of qualified pre-
scription drug coverage under section
1858A(c); and

‘“(F) payments with respect to administra-
tive expenses under this part in accordance
with section 201(g).

¢“(2) TREATMENT IN RELATION TO PART B PRE-
MIUM.—Amounts payable from the Account
shall not be taken into account in computing
actuarial rates or premium amounts under
section 1839.

“(c) APPROPRIATIONS To0O COVER BENEFITS
AND ADMINISTRATIVE COSTS.—There are ap-
propriated to the Account in a fiscal year,
out of any moneys in the Treasury not other-
wise appropriated, an amount equal to the
payments and transfers made from the Ac-
count in the year.

‘‘OTHER RELATED PROVISIONS

“SEC. 1860D-26. (a) RESTRICTION ON ENROLL-
MENT IN A MEDICARE PRESCRIPTION DRUG
PLAN OFFERED BY A SPONSOR OF EMPLOY-
MENT-BASED RETIREE HEALTH COVERAGE.—

‘(1) IN GENERAL.—In the case of a Medicare
Prescription Drug plan offered by an eligible
entity that is a sponsor (as defined in para-
graph (5) of section 1860D-20(e)) of employ-
ment-based retiree health coverage (as de-
fined in paragraph (4)(B) of such section),
notwithstanding any other provision of this
part and in accordance with regulations of
the Administrator, the entity offering the
plan may restrict the enrollment of eligible
beneficiaries enrolled under this part to eli-
gible beneficiaries who are enrolled in such
coverage.

‘“(2) LIMITATION.—The sponsor of the em-
ployment-based retiree health coverage de-
scribed in paragraph (1) may not offer enroll-
ment in the Medicare Prescription Drug plan
described in such paragraph based on the
health status of eligible beneficiaries en-
rolled for such coverage.

“(b) COORDINATION WITH STATE PHARMA-
CEUTICAL ASSISTANCE PROGRAMS.—

‘(1) IN GENERAL.—AnN eligible entity offer-
ing a Medicare Prescription Drug plan, or a
MedicareAdvantage organization offering a
MedicareAdvantage plan (other than an MSA
plan or a private fee-for-service plan that
does not provide qualified prescription drug
coverage), may enter into an agreement with
a State pharmaceutical assistance program
described in paragraph (2) to coordinate the
coverage provided under the plan with the
assistance provided under the State pharma-
ceutical assistance program.

‘(2) STATE PHARMACEUTICAL ASSISTANCE
PROGRAM DESCRIBED.—For purposes of para-
graph (1), a State pharmaceutical assistance
program described in this paragraph is a pro-
gram that has been established pursuant to a
waiver under section 1115 or otherwise.

“(c) REGULATIONS ToO CARRY OUT THIS
PART.—
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‘(1) AUTHORITY FOR INTERIM FINAL REGULA-
TIONS.—The Secretary may promulgate ini-
tial regulations implementing this part in
interim final form without prior opportunity
for public comment.

‘(2) FINAL REGULATIONS.—A final regula-
tion reflecting public comments must be
published within 1 year of the interim final
regulation promulgated under paragraph
@.”.

(b) CONFORMING AMENDMENTS TO FEDERAL
SUPPLEMENTARY MEDICAL INSURANCE TRUST

FUND.—Section 1841 (42 U.S.C. 1395t) is
amended—

(1) in the last sentence of subsection (a)—
(A) by striking ‘‘and” before ‘‘such

amounts’’; and

(B) by inserting before the period the fol-
lowing: ‘‘, and such amounts as may be de-
posited in, or appropriated to, the Prescrip-
tion Drug Account established by section
1860D-25"";

(2) in subsection (g), by inserting after ‘‘by
this part,” the following: ‘‘the payments pro-
vided for under part D (in which case the
payments shall be made from the Prescrip-
tion Drug Account in the Trust Fund),”’;

(3) in subsection (h), by inserting after
€“1840(d)”’ the following: ‘‘and sections 1860D—
18 and 1858A(e) (in which case the payments
shall be made from the Prescription Drug
Account in the Trust Fund)’’; and

(4) in subsection (i), by inserting after
‘“‘section 1840(b)(1)”’ the following: ‘‘, sections
1860D-18 and 1858A(e) (in which case the pay-
ments shall be made from the Prescription
Drug Account in the Trust Fund),”.

(c) CONFORMING REFERENCES TO PREVIOUS
PART D.—Any reference in law (in effect be-
fore the date of enactment of this Act) to
part D of title XVIII of the Social Security
Act is deemed a reference to part F of such
title (as in effect after such date).

(d) SUBMISSION OF LEGISLATIVE PRO-
POSAL.—Not later than 6 months after the
date of the enactment of this Act, the Sec-
retary shall submit to the appropriate com-
mittees of Congress a legislative proposal
providing for such technical and conforming
amendments in the law as are required by
the provisions of this Act.

SEC. 102. STUDY AND REPORT ON PERMITTING
PART B ONLY INDIVIDUALS TO EN-
ROLL IN MEDICARE VOLUNTARY
PRESCRIPTION DRUG DELIVERY
PROGRAM.

(a) STUDY.—The Administrator of the Cen-
ter for Medicare Choices (as established
under section 1808 of the Social Security Act,
as added by section 301(a)) shall conduct a
study on the need for rules relating to per-
mitting individuals who are enrolled under
part B of title XVIII of the Social Security
Act but are not entitled to benefits under
part A of such title to buy into the medicare
voluntary prescription drug delivery pro-
gram under part D of such title (as so added).

(b) REPORT.—Not later than January 1,
2005, the Administrator of the Center for
Medicare Choices shall submit a report to
Congress on the study conducted under sub-
section (a), together with any recommenda-
tions for legislation that the Administrator
determines to be appropriate as a result of
such study.

SEC. 103. RULES RELATING TO MEDIGAP POLI-
CIES THAT PROVIDE PRESCRIPTION
DRUG COVERAGE.

(a) RULES RELATING TO MEDIGAP POLICIES
THAT PROVIDE PRESCRIPTION DRUG CoOV-
ERAGE.—Section 1882 (42 U.S.C. 1395ss) is
amended by adding at the end the following
new subsection:

“(v) RULES RELATING TO MEDIGAP POLICIES
THAT PROVIDE PRESCRIPTION DRUG CoOvV-
ERAGE.—

‘(1) PROHIBITION ON SALE, ISSUANCE, AND
RENEWAL OF POLICIES THAT PROVIDE PRESCRIP-
TION DRUG COVERAGE TO PART D ENROLLEES.—
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‘““(A) IN GENERAL.—Notwithstanding any
other provision of law, on or after January 1,
2006, no medicare supplemental policy that
provides coverage of expenses for prescrip-
tion drugs may be sold, issued, or renewed
under this section to an individual who is en-
rolled under part D.

‘(B) PENALTIES.—The penalties described
in subsection (d)(3)(A)(ii) shall apply with re-
spect to a violation of subparagraph (A).

‘“(2) ISSUANCE OF SUBSTITUTE POLICIES IF
THE POLICYHOLDER OBTAINS PRESCRIPTION
DRUG COVERAGE UNDER PART D.—

‘“(A) IN GENERAL.—The issuer of a medicare
supplemental policy—

‘(1) may not deny or condition the
issuance or effectiveness of a medicare sup-
plemental policy that has a benefit package
classified as ‘A’, ‘B’, ‘C’, ‘D’, ‘E’, ‘F’ (includ-
ing the benefit package classified as ‘F’ with
a high deductible feature, as described in
subsection (p)(11)), or ‘G’ (under the stand-
ards established under subsection (p)(2)) and
that is offered and is available for issuance
to new enrollees by such issuer;

‘“(ii) may not discriminate in the pricing of
such policy, because of health status, claims
experience, receipt of health care, or medical
condition; and

‘‘(iil) may not impose an exclusion of bene-
fits based on a pre-existing condition under
such policy,

in the case of an individual described in sub-
paragraph (B) who seeks to enroll under the
policy during the open enrollment period es-
tablished under section 1860D-2(b)(2) and who
submits evidence that they meet the require-
ments under subparagraph (B) along with the
application for such medicare supplemental
policy.

‘(B) INDIVIDUAL DESCRIBED.—An individual
described in this subparagraph is an indi-
vidual who—

‘(i) enrolls in the medicare prescription
drug delivery program under part D; and

‘(ii) at the time of such enrollment was
enrolled and terminates enrollment in a
medicare supplemental policy which has a
benefit package classified as ‘H’, ‘I’, or ‘J’
(including the benefit package classified as
‘J’ with a high deductible feature, as de-
scribed in section 1882(p)(11)) under the
standards referred to in subparagraph (A)()
or terminates enrollment in a policy to
which such standards do not apply but which
provides benefits for prescription drugs.

‘‘(C) ENFORCEMENT.—The provisions of sub-
paragraph (A) shall be enforced as though
they were included in subsection (s).

‘“(3) NOTICE REQUIRED TO BE PROVIDED TO
CURRENT POLICYHOLDERS WITH PRESCRIPTION
DRUG COVERAGE.—No medicare supplemental
policy of an issuer shall be deemed to meet
the standards in subsection (c¢) unless the
issuer provides written notice during the 60-
day period immediately preceding the period
established for the open enrollment period
established under section 1860D-2(b)(2), to
each individual who is a policyholder or cer-
tificate holder of a medicare supplemental
policy issued by that issuer that provides
some coverage of expenses for prescription
drugs (at the most recent available address
of that individual) of—

“‘(A) the ability to enroll in a new medi-
care supplemental policy pursuant to para-
graph (2); and

‘“(B) the fact that, so long as such indi-
vidual retains coverage under such policy,
the individual shall be ineligible for coverage
of prescription drugs under part D.”’.

(b) RULE OF CONSTRUCTION.—

(1) IN GENERAL.—Nothing in this Act shall
be construed to require an issuer of a medi-
care supplemental policy under section 1882
of the Social Security Act (42 U.S.C. 139rr)
to participate as an eligible entity under
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part D of such Act, as added by section 101,
as a condition for issuing such policy.

(2) PROHIBITION ON STATE REQUIREMENT.—A
State may not require an issuer of a medi-
care supplemental policy under section 1882
of the Social Security Act (42 U.S.C. 1395rr)
to participate as an eligible entity under
part D of such Act, as added by section 101,
as a condition for issuing such policy.

SEC. 104. MEDICAID AND OTHER AMENDMENTS
RELATED TO LOW-INCOME BENE-
FICIARIES.

(a) DETERMINATIONS OF ELIGIBILITY FOR
LOw-INCOME SUBSIDIES.—Section 1902(a) (42
U.S.C. 13%6a(a)) is amended—

(1) by striking ‘“‘and” at the end of para-
graph (64);

(2) by striking the period at the end of
paragraph (65) and inserting ‘‘; and’’; and

(3) by inserting after paragraph (65) the fol-
lowing new paragraph:

‘(66) provide for making eligibility deter-
minations under section 1935(a).”.

(b) NEW SECTION.—

(1) IN GENERAL.—Title XIX (42 U.S.C. 1396
et seq.) is amended—

(A) by redesignating section 1935 as section
1936; and

(B) by inserting after section 1934 the fol-
lowing new section:

‘‘SPECIAL PROVISIONS RELATING TO MEDICARE

PRESCRIPTION DRUG BENEFIT

“SEc. 1935. (a) REQUIREMENT FOR MAKING
ELIGIBILITY DETERMINATIONS FOR LOW-IN-
COME SUBSIDIES.—ASs a condition of its State
plan under this title under section 1902(a)(66)
and receipt of any Federal financial assist-
ance under section 1903(a), a State shall sat-
isfy the following:

‘(1) DETERMINATION OF ELIGIBILITY FOR
TRANSITIONAL PRESCRIPTION DRUG ASSISTANCE
CARD PROGRAM FOR ELIGIBLE LOW-INCOME
BENEFICIARIES.—For purposes of section
1807A, submit to the Secretary an eligibility
plan under which the State—

‘““(A) establishes eligibility standards con-
sistent with the provisions of that section;

“(B) establishes procedures for providing
presumptive eligibility for eligible low-in-
come beneficiaries (as defined in section
1807A(1)(2)) under that section in a manner
that is similar to the manner in which pre-
sumptive eligibility is provided to children
and pregnant women under this title;

‘“(C) makes determinations of eligibility
and income for purposes of identifying eligi-
ble low-income beneficiaries (as so defined)
under that section; and

‘(D) communicates to the Secretary deter-
minations of eligibility or discontinuation of
eligibility under that section for purposes of
notifying prescription drug card sponsors
under that section of the identity of eligible
medicare low-income beneficiaries.

‘(2) DETERMINATION OF ELIGIBILITY FOR
PREMIUM AND COST-SHARING SUBSIDIES UNDER
PART D OF TITLE XVIII FOR LOW-INCOME INDI-
VIDUALS.—Beginning November 1, 2005, for
purposes of section 1860D-19—

‘““(A) make determinations of eligibility for
premium and cost-sharing subsidies under
and in accordance with such section;

‘“(B) establish procedures for providing pre-
sumptive eligibility for individuals eligible
for subsidies under that section in a manner
that is similar to the manner in which pre-
sumptive eligibility is provided to children
and pregnant women under this title;

‘(C) inform the Administrator of the Cen-
ter for Medicare Choices of such determina-
tions in cases in which such eligibility is es-
tablished; and

‘(D) otherwise provide such Administrator
with such information as may be required to
carry out part D of title XVIII (including
section 1860D-19).

¢“(3) AGREEMENT TO ESTABLISH INFORMATION
AND ENROLLMENT SITES AT SOCIAL SECURITY
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FIELD OFFICES.—Enter into an agreement
with the Commissioner of Social Security to
use all Social Security field offices located
in the State as information and enrollment
sites for making the eligibility determina-
tions required under paragraphs (1) and (2).

“(b) FEDERAL SUBSIDY OF ADMINISTRATIVE
CosTs.—

‘(1) ENHANCED MATCH FOR ELIGIBILITY DE-
TERMINATIONS.—Subject to paragraphs (2)
and (4), with respect to calendar quarters be-
ginning on or after January 1, 2004, the
amounts expended by a State in carrying out
subsection (a) are expenditures reimbursable
under section 1903(a)(7) except that, in apply-
ing such section with respect to such expend-
itures incurred for—

‘“(A) such calendar quarters occurring in
fiscal year 2004 or 2005, ‘75 percent’ shall be
substituted for ‘60 per centum’;

‘“(B) calendar quarters occurring in fiscal
year 2006, ‘70 percent’ shall be substituted for
‘60 per centum’;

‘“(C) calendar quarters occurring in fiscal
year 2007, ‘65 percent’ shall be substituted for
‘60 per centum’; and

‘(D) calendar quarters occurring in fiscal
year 2008 or any fiscal year thereafter, ‘60
percent’ shall be substituted for ‘60 per cen-
tum’.

¢“(2) 100 PERCENT MATCH FOR ELIGIBILITY DE-
TERMINATIONS FOR SUBSIDY-ELIGIBLE INDIVID-
UALS.—In the case of amounts expended by a
State on or after November 1, 2005, to deter-
mine whether an individual is a subsidy-eli-
gible individual for purposes of section
1860D-19, such expenditures shall be reim-
bursed under section 1903(a)(7) by sub-
stituting ‘100 percent’ for ‘560 per centum’.

¢(3) ENHANCED MATCH FOR UPDATES OR IM-
PROVEMENTS TO ELIGIBILITY DETERMINATION
SYSTEMS.—With respect to calendar quarters
occurring in fiscal year 2004, 2005, or 2006, the
Secretary, in addition to amounts otherwise
paid under section 1903(a), shall pay to each
State which has a plan approved under this
title, for each such quarter an amount equal
to 90 percent of so much of the sums ex-
pended during such quarter as are attrib-
utable to the design, development, acquisi-
tion, or installation of improved eligibility
determination systems (including hardware
and software for such systems) in order to
carry out the requirements of subsection (a)
and section 1807A(h)(1). No payment shall be
made to a State under the preceding sen-
tence unless the State’s improved eligibility
determination system—

““(A) satisfies such standards for improve-
ment as the Secretary may establish; and

‘(B) complies, and is compatible, with the
standards established under part C of title XI
and any regulations promulgated under sec-
tion 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996 (42
U.S.C. 1320d-2 note).

‘‘(4) COORDINATION.—The State shall pro-
vide the Secretary with such information as
may be necessary to properly allocate ex-
penditures described in paragraph (1), (2), or
(3) that may otherwise be made for similar
eligibility determinations or expenditures.

‘(c) FEDERAL PAYMENT OF MEDICARE PART
B PREMIUM FOR STATES PROVIDING PRESCRIP-
TION DRUG COVERAGE FOR DUAL ELIGIBLE IN-
DIVIDUALS.—

‘(1) IN GENERAL.—Subject to paragraph (4),
in the case of a State that provides medical
assistance for covered drugs (as such term is
defined in section 1860D(a)(2)) to dual eligible
individuals under this title that satisfies the
minimum standards described in paragraph
(2), the Secretary shall be responsible in ac-
cordance with section 1841(f)(2) for paying 100
percent of the medicare cost-sharing de-
scribed in section 1905(p)(3)(A)(ii) (relating to
premiums under section 1839) for individ-
uals—
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““(A) who are dual eligible individuals or
qualified medicare beneficiaries; and

‘(B) whose family income is at least 74 per-
cent, but not more than 100 percent, of the
poverty line (as defined in section 2110(c)(5))
applicable to a family of the size involved.

¢(2) MINIMUM STANDARDS DESCRIBED.—For
purposes of paragraph (1), the minimum
standards described in this paragraph are the
following:

““(A) In providing medical assistance for
dual eligible individuals for such covered
drugs, the State satisfies the requirements of
this title (including limitations on cost-shar-
ing imposed under section 1916) applicable to
the provision of medical assistance for pre-
scribed drugs to dual eligible individuals.

‘“(B) In providing medical assistance for
dual eligible individuals for such covered
drugs, the State provides such individuals
with beneficiary protections that the Sec-
retary determines are equivalent to the ben-
eficiary protections applicable under section
1860D-5 to eligible entities offering a Medi-
care Prescription Drug plan under part D of
title XVIII.

“(C) In providing medical assistance for
dual eligible individuals for such covered
drugs, the State does not impose a limita-
tion on the number of prescriptions an indi-
vidual may have filled.

¢“(3) NONAPPLICATION.—Section 1927(d)(2)(E)
shall not apply to a State for purposes of
providing medical assistance for covered
drugs (as such term is defined in section
1860D(a)(2)) to dual eligible individuals that
satisfies the minimum standards described
in paragraph (2).

‘‘(4) LIMITATION.—Paragraph (1) shall not
apply to any State before January 1, 2006.

“(d) FEDERAL PAYMENT OF MEDICARE PART
A COST-SHARING FOR CERTAIN STATES.—

‘(1) IN GENERAL.—Subject to paragraph (2),
in the case of a State that, as of the date of
enactment of the Prescription Drug and
Medicare Improvement Act of 2003, provides
medical assistance for individuals described
in section 1902(a)(10)(A)(ii))(X), the Secretary
shall be responsible in accordance with sec-
tion 1817(g)(2), for paying 100 percent of the
medicare cost-sharing described in subpara-
graphs (B) and (C) of section 1905(p)(3) (relat-
ing to coinsurance and deductibles estab-
lished under title XVIII) for the individuals
provided medical assistance under section
1902(a)(10)(A)({i)(X), but only—

““(A) with respect to such medicare cost-
sharing that is incurred under part A of title
XVIII; and

‘(B) for so long as the State elects to pro-
vide medical assistance under section
1902(a)(10)(A)({i)(X).

‘(2) LIMITATION.—Paragraph (1) shall not
apply to any State before January 1, 2006.

‘‘(e) TREATMENT OF TERRITORIES.—

‘(1) IN GENERAL.—In the case of a State,
other than the 50 States and the District of
Columbia—

‘‘(A) the previous provisions of this section
shall not apply to residents of such State;
and

‘“(B) if the State establishes a plan de-
scribed in paragraph (2), the amount other-
wise determined under section 1108(f) (as in-
creased under section 1108(g)) for the State
shall be further increased by the amount
specified in paragraph (3).

‘(2) PLAN.—The plan described in this
paragraph is a plan that—

““(A) provides medical assistance with re-
spect to the provision of covered drugs (as
defined in section 1860D(a)(2)) to individuals
described in subparagraph (A), (B), (C), or (D)
of section 1860D-19(a)(3); and

‘“(B) ensures that additional amounts re-
ceived by the State that are attributable to
the operation of this subsection are used
only for such assistance.
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‘“(3) INCREASED AMOUNT.—

‘“(A) IN GENERAL.—The amount specified in
this paragraph for a State for a fiscal year is
equal to the product of—

‘(i) the aggregate amount specified in sub-
paragraph (B); and

‘“(ii) the amount specified in section
1108(g)(1) for that State, divided by the sum
of the amounts specified in such section for
all such States.

‘(B) AGGREGATE AMOUNT.—The aggregate
amount specified in this subparagraph for—

‘(1) the last 3 quarters of fiscal year 2006,
is equal to $22,500,000;

‘“(ii) fiscal year 2007, is equal to $30,000,000;
and

‘(iii) any subsequent fiscal year, is equal
to the aggregate amount specified in this
subparagraph for the previous fiscal year in-
creased by the annual percentage increase
specified in section 1860D-6(c)(5) for the cal-
endar year beginning in such fiscal year.

¢“(4) NONAPPLICATION.—Section 1927(d)(2)(E)
shall not apply to a State described in para-
graph (1) for purposes of providing medical
assistance described in paragraph (2)(A).

‘“(5) REPORT.—The Secretary shall submit
to Congress a report on the application of
this subsection and may include in the re-
port such recommendations as the Secretary
deems appropriate.

‘(f) DEFINITIONS.—For purposes of this sec-
tion, the terms ‘qualified medicare bene-
ficiary’, ‘subsidy-eligible individual’, and
‘dual eligible individual’ have the meanings
given such terms in subparagraphs (A), (D),
and (E), respectively, of section 1860D-
19(a)(4).”.

2) CONFORMING AMENDMENT.—Section
1108(f) (42 U.S.C. 1308(f)) is amended by in-
serting ‘“‘and section 1935(e)(1)(B)” after
‘‘Subject to subsection (g)”.

(3) TRANSFER OF FEDERALLY ASSUMED POR-
TIONS OF MEDICARE COST-SHARING.—

(A) TRANSFER OF ASSUMPTION OF PART B
PREMIUM FOR STATES PROVIDING PRESCRIPTION
DRUG COVERAGE FOR DUAL ELIGIBLE INDIVID-
UALS TO THE FEDERAL SUPPLEMENTARY MED-
ICAL INSURANCE TRUST FUND.—Section 1841(f)
(42 U.S.C. 1395t(f)) is amended—

(i) by inserting ‘‘(1)”’ after ‘“(f)’’; and

(ii) by adding at the end the following new
paragraph:

‘“(2) There shall be transferred periodically
(but not less often than once each fiscal
yvear) to the Trust Fund from the Treasury
amounts which the Secretary of Health and
Human Services shall have certified are
equivalent to the amounts determined under
section 1935(c)(1) with respect to all States
for a fiscal year.”.

(B) TRANSFER OF ASSUMPTION OF PART A
COST-SHARING FOR CERTAIN STATES.—Section
1817(g) (42 U.S.C. 1395i(g)) is amended—

(i) by inserting ‘‘(1)”’ after ‘“‘(g)”’; and

(ii) by adding at the end the following new
paragraph:

““(2) There shall be transferred periodically
(but not less often than once each fiscal
year) to the Trust Fund from the Treasury
amounts which the Secretary of Health and
Human Services shall have certified are
equivalent to the amounts determined under
section 1935(d)(1) with respect to certain
States for a fiscal year.”.

(4) AMENDMENT TO BEST PRICE.—Section
1927(c)(1)(C)(1) (42 U.S.C. 1396r-8(c)(1)(C)(1)),
as amended by section 111(b), is amended—

(A) by striking ‘“‘and’ at the end of sub-
clause (IV);

(B) by striking the period at the end of
subclause (V) and inserting ‘‘; and’’; and

(C) by adding at the end the following new
subclause:

‘(VI) any prices charged which are nego-
tiated under a Medicare Prescription Drug
plan under part D of title XVIII with respect
to covered drugs, under a
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MedicareAdvantage plan under part C of
such title with respect to such drugs, or
under a qualified retiree prescription drug
plan (as defined in section 1860D-20(f)(1))
with respect to such drugs, on behalf of eligi-
ble beneficiaries (as defined in section
1860D(a)(3).”".

(c) EXTENSION OF MEDICARE COST-SHARING
FOR PART B PREMIUM FOR QUALIFYING INDI-
VIDUALS THROUGH 2008.—

(1) IN GENERAL.—Section 1902(a)(10)(E)({iv)
(42 U.S.C. 139%a(a)(10)(E)(iv)) is amended to
read as follows:

‘(iv) subject to sections 1933 and 1905(p)(4),
for making medical assistance available (but
only for premiums payable with respect to
months during the period beginning with
January 1998, and ending with December
2008) for medicare cost-sharing described in
section 1905(p)(3)(A)(ii) for individuals who
would be qualified medicare beneficiaries de-
scribed in section 1905(p)(1) but for the fact
that their income exceeds the income level
established by the State under section
1905(p)(2) and is at least 120 percent, but less
than 135 percent, of the official poverty line
(referred to in such section) for a family of
the size involved and who are not otherwise
eligible for medical assistance under the
State plan;”.

(2) TOTAL AMOUNT AVAILABLE FOR ALLOCA-
TION.—Section 1933(c) (42 U.S.C. 1396u-3(c)) is
amended—

(A) in paragraph (1)—

(i) in subparagraph (D), by striking ‘“‘and”
at the end;

(ii) in subparagraph (E)—

(I) by striking ‘‘fiscal year 2002’ and in-
serting ‘‘each of fiscal years 2002 through
2008"’; and

(IT) by striking the period and inserting ‘;
and”’’; and

(iii) by adding at the end the following new
subparagraph:

‘““(F) the first quarter of fiscal year 2009,
$100,000,000.”’; and

(B) in paragraph (2)(A), by striking ‘‘the
sum of”’ and all that follows through
€1902(a)(10)(E)(iv)(II) in the State; to” and
inserting ‘‘twice the total number of individ-
uals described in section 1902(a)(10)(E)(iv) in
the State; to”’.

(d) OUTREACH BY THE COMMISSIONER OF SO-
CIAL SECURITY.—Section 1144 (42 U.S.C. 1320b-
14) is amended—

(1) in the section heading, by inserting
‘“AND SUBSIDIES FOR LOW-INCOME INDIVIDUALS
UNDER TITLE XVIII”’ after ‘‘COST-SHARING'’;

(2) in subsection (a)—

(A) in paragraph (1)—

(i) in subparagraph (A), by inserting ‘‘for
the transitional prescription drug assistance
card program under section 1807A, or for pre-
mium and cost-sharing subsidies under sec-
tion 1860D-19”’ before the semicolon; and

(ii) in subparagraph (B), by inserting °,
program, and subsidies’ after ‘‘medical as-
sistance’’; and

(B) in paragraph (2)—

(i) in the matter preceding subparagraph
(A), by inserting ‘‘, the transitional prescrip-
tion drug assistance card program under sec-
tion 1807A, or premium and cost-sharing sub-
sidies under section 1860D-19’° after ‘‘assist-
ance’’; and

(ii) in subparagraph (A), by striking ‘‘such
eligibility” and inserting ‘‘eligibility for
medicare cost-sharing under the medicaid
program’’; and

(3) in subsection (b)—

(A) in paragraph (1)(A), by inserting ‘¢, for
the transitional prescription drug assistance
card program under section 1807A, or for pre-
mium and cost-sharing subsidies for low-in-
come individuals under section 1860D-19”
after ‘‘1933’"; and
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(B) in paragraph (2), by inserting ¢, pro-
gram, and subsidies” after ‘“‘medical assist-
ance’’.

(e) REPORT REGARDING VOLUNTARY ENROLL-
MENT OF DUAL ELIGIBLE INDIVIDUALS IN PART
D.—Not later than January 1, 2005, the Sec-
retary shall submit a report to Congress that
contains such recommendations for legisla-
tion as the Secretary determines are nec-
essary in order to establish a voluntary op-
tion for dual eligible individuals (as defined
in 1860D-19(a)(4)(E) of the Social Security
Act (as added by section 101)) to enroll under
part D of title XVIII of such Act for prescrip-
tion drug coverage.

SEC. 105. EXPANSION OF MEMBERSHIP AND DU-

TIES OF MEDICARE PAYMENT ADVI-
SORY COMMISSION (MEDPAC).

(a) EXPANSION OF MEMBERSHIP.—

(1) IN GENERAL.—Section 1805(c) (42 U.S.C.
1395b—6(c)) is amended—

(A) in paragraph (1), by striking “17” and
inserting “19”’; and

(B) in paragraph (2)(B), by inserting ‘‘ex-
perts in the area of pharmacology and pre-
scription drug benefit programs,” after
‘“‘other health professionals,”.

(2) INITIAL TERMS OF ADDITIONAL MEM-
BERS.—

(A) IN GENERAL.—For purposes of stag-
gering the initial terms of members of the
Medicare Payment Advisory Commission
under section 1805(c)(3) of the Social Secu-
rity Act (42 U.S.C. 1395b-6(c)(3)), the initial
terms of the 2 additional members of the
Commission provided for by the amendment
under paragraph (1)(A) are as follows:

(i) One member shall be appointed for 1
year.

(ii) One member shall be appointed for 2
years.

(B) COMMENCEMENT OF TERMS.—Such terms
shall begin on January 1, 2005.

(b) EXPANSION OF DUTIES.—Section
1805(b)(2) (42 U.S.C. 1395b-6(b)(2)) is amended
by adding at the end the following new sub-
paragraph:

‘(D) VOLUNTARY PRESCRIPTION DRUG DELIV-
ERY PROGRAM.—Specifically, the Commission
shall review, with respect to the voluntary
prescription drug delivery program under
part D, competition among eligible entities
offering Medicare Prescription Drug plans
and beneficiary access to such plans and cov-
ered drugs, particularly in rural areas.”.

SEC. 106. STUDY REGARDING VARIATIONS IN

SPENDING AND DRUG UTILIZATION.

(a) STUDY.—The Secretary shall study on
an ongoing basis variations in spending and
drug utilization under part D of title XVIII
of the Social Security Act for covered drugs
to determine the impact of such variations
on premiums imposed by eligible entities of-
fering Medicare Prescription Drug plans
under that part. In conducting such study,
the Secretary shall examine the impact of
geographic adjustments of the monthly na-
tional average premium under section 1860D—
15 of such Act on—

(1) maximization of competition under part
D of title XVIII of such Act; and

(2) the ability of eligible entities offering
Medicare Prescription Drug plans to contain
costs for covered drugs.

(b) REPORT.—Beginning with 2007, the Sec-
retary shall submit annual reports to Con-
gress on the study required under subsection
(a).

Subtitle B—Medicare Prescription Drug Dis-
count Card and Transitional Assistance for
Low-Income Beneficiaries

SEC. 111. MEDICARE PRESCRIPTION DRUG DIS-

COUNT CARD AND TRANSITIONAL
ASSISTANCE FOR LOW-INCOME
BENEFICIARIES.

(a) IN GENERAL.—Title XVIII is amended by
inserting after section 1806 the following new
sections:
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‘“MEDICARE PRESCRIPTION DRUG DISCOUNT CARD
ENDORSEMENT PROGRAM

“SEC. 1807. (a) ESTABLISHMENT.—There is
established a medicare prescription drug dis-
count card endorsement program under
which the Secretary shall—

‘(1) endorse prescription drug discount
card programs offered by prescription drug
card sponsors that meet the requirements of
this section; and

‘“(2) make available to eligible bene-
ficiaries information regarding such en-
dorsed programs.

“(b) ELIGIBILITY, ELECTION OF PROGRAM,
AND ENROLLMENT FEES.—

‘(1) ELIGIBILITY AND ELECTION OF PRO-
GRAM.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall establish proce-
dures—

‘(1) for identifying eligible beneficiaries;
and

‘“(ii) under which such beneficiaries may
make an election to enroll in any prescrip-
tion drug discount card program endorsed
under this section and disenroll from such a
program.

‘(B) LIMITATION.—An eligible beneficiary
may not be enrolled in more than 1 prescrip-
tion drug discount card program at any
time.

¢(2) ENROLLMENT FEES.—

‘‘(A) IN GENERAL.—A prescription drug card
sponsor may charge an annual enrollment
fee to each eligible beneficiary enrolled in a
prescription drug discount card program of-
fered by such sponsor.

‘(B) AMOUNT.—No enrollment fee charged
under subparagraph (A) may exceed $25.

“(C) UNIFORM ENROLLMENT FEE.—A pre-
scription drug card sponsor shall ensure that
the enrollment fee for a prescription drug
discount card program endorsed under this
section is the same for all eligible medicare
beneficiaries enrolled in the program.

‘D) COLLECTION.—Any enrollment fee
shall be collected by the prescription drug
card sponsor.

‘“(c) PROVIDING INFORMATION TO ELIGIBLE
BENEFICIARIES.—

‘(1) PROMOTION OF INFORMED CHOICE.—

‘“(A) BY THE SECRETARY.—In order to pro-
mote informed choice among endorsed pre-
scription drug discount card programs, the
Secretary shall provide for the dissemina-
tion of information which compares the
costs and benefits of such programs. Such
dissemination shall be coordinated with the
dissemination of educational information on
other medicare options.

‘“(B) BY PRESCRIPTION DRUG CARD SPON-
SORS.—Each prescription drug card sponsor
shall make available to each eligible bene-
ficiary (through the Internet and otherwise)
information—

‘(i) that the Secretary identifies as being
necessary to promote informed choice among
endorsed prescription drug discount card
programs by eligible beneficiaries, including
information on enrollment fees, negotiated
prices for prescription drugs charged to bene-
ficiaries, and services relating to prescrip-
tion drugs offered under the program;

‘“(ii) on how any formulary used by such
sponsor functions.

¢“(2) USE OF MEDICARE TOLL-FREE NUMBER.—
The Secretary shall provide through the 1-
800-MEDICARE toll free telephone number
for the receipt and response to inquiries and
complaints concerning the medicare pre-
scription drug discount card endorsement
program established under this section and
prescription drug discount card programs en-
dorsed under such program.

¢‘(d) BENEFICIARY PROTECTIONS.—

‘(1) IN GENERAL.—Each prescription drug
discount card program endorsed under this
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section shall meet such requirements as the
Secretary identifies to protect and promote
the interest of eligible beneficiaries, includ-
ing requirements that—

““(A) relate to appeals by eligible bene-
ficiaries and marketing practices; and

‘“(B) ensure that beneficiaries are not
charged more than the lower of the nego-
tiated retail price or the usual and cus-
tomary price.

‘(2) ENSURING PHARMACY ACCESS.—Each
prescription drug card sponsor offering a pre-
scription drug discount card program en-
dorsed under this section shall secure the
participation in its network of a sufficient
number of pharmacies that dispense (other
than by mail order) drugs directly to pa-
tients to ensure convenient access (as deter-
mined by the Secretary and including ade-
quate emergency access) for enrolled bene-
ficiaries. Such standards shall take into ac-
count reasonable distances to pharmacy
services in both urban and rural areas.

‘(3) QUALITY ASSURANCE.—Each prescrip-
tion drug card sponsor offering a prescrip-
tion drug discount card program endorsed
under this section shall have in place ade-
quate procedures for assuring that quality
service is provided to eligible beneficiaries
enrolled in a prescription drug discount card
program offered by such sponsor.

“(4) CONFIDENTIALITY OF ENROLLEE
RECORDS.—Insofar as a prescription drug card
sponsor maintains individually identifiable
medical records or other health information
regarding eligible beneficiaries enrolled in a
prescription drug discount card program en-
dorsed under this section, the prescription
drug card sponsor shall have in place proce-
dures to safeguard the privacy of any indi-
vidually identifiable beneficiary information
in a manner that the Secretary determines is
consistent with the Federal regulations (con-
cerning the privacy of individually identifi-
able health information) promulgated under
section 264(c) of the Health Insurance Port-
ability and Accountability Act of 1996.

‘“(6) NO OTHER FEES.—A prescription drug
card sponsor may not charge any fee to an
eligible beneficiary under a prescription drug
discount card program endorsed under this
section other than an enrollment fee charged
under subsection (b)(2)(A).

‘‘(6) PRICES.—

““(A) AVOIDANCE OF HIGH PRICED DRUGS.—A
prescription drug card sponsor may not rec-
ommend switching an eligible beneficiary to
a drug with a higher negotiated price absent
a recommendation by a licensed health pro-
fessional that there is a clinical indication
with respect to the patient for such a switch.

‘‘(B) PRICE STABILITY.—Negotiated prices
charged for prescription drugs covered under
a prescription drug discount card program
endorsed under this section may not change
more frequently than once every 60 days.

‘‘(e) PRESCRIPTION DRUG BENEFITS.—

‘(1) IN GENERAL.—Each prescription drug
card sponsor may only provide benefits that
relate to prescription drugs (as defined in
subsection (i)(2)) under a prescription drug
discount card program endorsed under this
section.

¢‘(2) SAVINGS TO ELIGIBLE BENEFICIARIES.—

‘“(A) IN GENERAL.—Subject to subparagraph
(D), each prescription drug card sponsor
shall provide eligible beneficiaries who en-
roll in a prescription drug discount card pro-
gram offered by such sponsor that is en-
dorsed under this section with access to ne-
gotiated prices used by the sponsor with re-
spect to prescription drugs dispensed to eli-
gible beneficiaries.

‘(B) INAPPLICABILITY OF MEDICAID BEST
PRICE RULES.—The requirements of section
1927 relating to manufacturer best price shall
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not apply to the negotiated prices for pre-
scription drugs made available under a pre-
scription drug discount card program en-
dorsed under this section.

‘(C) GUARANTEED ACCESS TO NEGOTIATED
PRICES.—The Secretary, in consultation with
the Inspector General of the Department of
Health and Human Services, shall establish
procedures to ensure that eligible bene-
ficiaries have access to the negotiated prices
for prescription drugs provided under sub-
paragraph (A).

‘(D) APPLICATION OF FORMULARY RESTRIC-
TIONS.—A drug prescribed for an eligible ben-
eficiary that would otherwise be a covered
drug under this section shall not be so con-
sidered under a prescription drug discount
card program if the program excludes the
drug under a formulary.

‘(3) BENEFICIARY SERVICES.—Each prescrip-
tion drug discount card program endorsed
under this section shall provide pharma-
ceutical support services, such as education,
counseling, and services to prevent adverse
drug interactions.

‘“(4) DISCOUNT CARDS.—Each prescription
drug card sponsor shall issue a card to eligi-
ble beneficiaries enrolled in a prescription
drug discount card program offered by such
sponsor that the beneficiary may use to ob-
tain benefits under the program.

¢“(f) SUBMISSION OF APPLICATIONS FOR EN-
DORSEMENT AND APPROVAL.—

‘(1) SUBMISSION OF APPLICATIONS FOR EN-
DORSEMENT.—Each prescription drug card
sponsor that seeks endorsement of a pre-
scription drug discount card program under
this section shall submit to the Secretary, at
such time and in such manner as the Sec-
retary may specify, such information as the
Secretary may require.

‘(2) ApPPrROVAL.—The Secretary shall re-
view the information submitted under para-
graph (1) and shall determine whether to en-
dorse the prescription drug discount card
program to which such information relates.
The Secretary may not approve a program
unless the program and prescription drug
card sponsor offering the program comply
with the requirements under this section.

“(g) REQUIREMENTS ON DEVELOPMENT AND
APPLICATION OF FORMULARIES.—If a prescrip-
tion drug card sponsor offering a prescrip-
tion drug discount card program uses a for-
mulary, the following requirements must be
met:

(1) PHARMACY AND THERAPEUTIC (P&T) COM-
MITTEE.—

‘“(A) IN GENERAL.—The eligible entity must
establish a pharmacy and therapeutic com-
mittee that develops and reviews the for-
mulary.

‘‘(B) COMPOSITION.—A pharmacy and thera-
peutic committee shall include at least 1
academic expert, at least 1 practicing physi-
cian, and at least 1 practicing pharmacist,
all of whom have expertise in the care of el-
derly or disabled persons, and a majority of
the members of such committee shall consist
of individuals who are a practicing physician
or a practicing pharmacist (or both).

‘(2) FORMULARY DEVELOPMENT.—In devel-
oping and reviewing the formulary, the com-
mittee shall base clinical decisions on the
strength of scientific evidence and standards
of practice, including assessing peer-re-
viewed medical literature, such as random-
ized clinical trials, pharmacoeconomic stud-
ies, outcomes research data, and such other
information as the committee determines to
be appropriate.

“(3) INCLUSION OF DRUGS IN ALL THERA-
PEUTIC CATEGORIES AND CLASSES.—

“‘(A) IN GENERAL.—The formulary must in-
clude drugs within each therapeutic category
and class of covered outpatient drugs (as de-
fined by the Secretary), although not nec-
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essarily for all drugs within such categories
and classes.

‘‘B) REQUIREMENT.—In defining thera-
peutic categories and classes of covered out-
patient drugs pursuant to subparagraph (A),
the Secretary shall use the compendia re-
ferred to section 1927(g)(1)(B)(i) or other rec-
ognized sources for categorizing drug thera-
peutic categories and classes.

‘“(4) PROVIDER EDUCATION.—The committee
shall establish policies and procedures to
educate and inform health care providers
concerning the formulary.

¢“(5) NOTICE BEFORE REMOVING DRUGS FROM
FORMULARY.—Any removal of a drug from a
formulary shall take effect only after appro-
priate notice is made available to bene-
ficiaries and pharmacies.

“(h) FRAUD AND ABUSE PREVENTION.—

‘(1) IN GENERAL.—The Secretary shall pro-
vide appropriate oversight to ensure compli-
ance of endorsed programs with the require-
ments of this section, including verification
of the negotiated prices and services pro-
vided.

¢“(2) DISQUALIFICATION FOR ABUSIVE PRAC-
TICES.—The Secretary may implement inter-
mediate sanctions and may revoke the en-
dorsement of a program that the Secretary
determines no longer meets the require-
ments of this section or that has engaged in
false or misleading marketing practices.

‘(3) AUTHORITY WITH RESPECT TO CIVIL
MONEY PENALTIES.—The Secretary may im-
pose a civil money penalty in an amount not
to exceed $10,000 for any violation of this sec-
tion. The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a
civil money penalty under the previous sen-
tence in the same manner as such provisions
apply to a penalty or proceeding under sec-
tion 1128A(a).

‘(4) REPORTING TO SECRETARY.—BEach pre-
scription drug card sponsor offering a pre-
scription drug discount card program en-
dorsed under this section shall report infor-
mation relating to program performance, use
of prescription drugs by eligible beneficiaries
enrolled in the program, financial informa-
tion of the sponsor, and such other informa-
tion as the Secretary may specify. The Sec-
retary may not disclose any proprietary data
reported under this paragraph.

‘“(5) DRUG UTILIZATION REVIEW.—The Sec-
retary may use claims data from parts A and
B for purposes of conducting a drug utiliza-
tion review program.

‘(i) DEFINITIONS.—In this section:

(1) ELIGIBLE BENEFICIARY.—

‘‘(A) IN GENERAL.—The term ‘eligible bene-
ficiary’ means an individual who—

‘(i) is entitled to, or enrolled for, benefits
under part A and enrolled under part B; and

‘“(ii) is not a dual eligible individual (as de-
fined in subparagraph (B)).

‘(B) DUAL ELIGIBLE INDIVIDUAL.—

‘(i) IN GENERAL.—The term ‘dual eligible
individual’ means an individual who is—

‘(I) enrolled under title XIX or under a
waiver under section 1115 of the require-
ments of such title for medical assistance
that is not less than the medical assistance
provided to an individual described in sec-
tion 1902(a)(10)(A)(i) and includes covered
outpatient drugs (as such term is defined for
purposes of section 1927); and

“(II) entitled to benefits under part A and
enrolled under part B.

¢‘(i1) INCLUSION OF MEDICALLY NEEDY.—Such
term includes an individual described in sec-
tion 1902(a)(10)(C).

¢‘(2) PRESCRIPTION DRUG.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘prescription
drug’ means—

‘(i) a drug that may be dispensed only
upon a prescription and that is described in
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clause (i) or (ii) of subparagraph (A) of sec-
tion 1927(k)(2); or

‘(ii) a biological product or insulin de-
scribed in subparagraph (B) or (C) of such
section,

and such term includes a vaccine licensed
under section 351 of the Public Health Serv-
ice Act and any use of a covered outpatient
drug for a medically accepted indication (as
defined in section 1927(k)(6)).

‘(B) EXCLUSIONS.—The term ‘prescription
drug’ does not include drugs or classes of
drugs, or their medical uses, which may be
excluded from coverage or otherwise re-
stricted under section 1927(d)(2), other than
subparagraph (E) thereof (relating to smok-
ing cessation agents), or under section
1927(d)(3).

‘“(3) NEGOTIATED PRICE.—The term ‘nego-
tiated price’ includes all discounts, direct or
indirect subsidies, rebates, price concessions,
and direct or indirect remunerations.

‘(4) PRESCRIPTION DRUG CARD SPONSOR.—
The term ‘prescription drug card sponsor’
means any entity with demonstrated experi-
ence and expertise in operating a prescrip-
tion drug discount card program, an insur-
ance program that provides coverage for pre-
scription drugs, or a similar program that
the Secretary determines to be appropriate
to provide eligible beneficiaries with the
benefits under a prescription drug discount
card program endorsed by the Secretary
under this section, including—

‘““(A) a pharmaceutical benefit manage-
ment company;

‘“(B) a wholesale or retail pharmacist de-
livery system;

‘(C) an insurer (including an insurer that
offers medicare supplemental policies under
section 1882);

‘(D) any other entity; or

‘“(B) any combination of the entities de-
scribed in subparagraphs (A) through (D).

“TRANSITIONAL PRESCRIPTION DRUG ASSIST-
ANCE CARD PROGRAM FOR ELIGIBLE LOW-IN-
COME BENEFICIARIES

““SEC. 1807A. (a) ESTABLISHMENT.—

‘(1) IN GENERAL.—There is established a
program under which the Secretary shall
award contracts to prescription drug card
sponsors offering a prescription drug dis-
count card that has been endorsed by the
Secretary under section 1807 under which
such sponsors shall offer a prescription drug
assistance card program to eligible low-in-
come beneficiaries in accordance with the re-
quirements of this section.

¢“(2) APPLICATION OF DISCOUNT CARD PROVI-
SIONS.—Except as otherwise provided in this
section, the provisions of section 1807 shall
apply to the program established under this
section.

“(b) ELIGIBILITY, ELECTION OF PROGRAM,
AND ENROLLMENT FEES.—

‘(1) ELIGIBILITY AND ELECTION OF PRO-
GRAM.—

‘““(A) IN GENERAL.—Subject to the suc-
ceeding provisions of this paragraph, the en-
rollment procedures established under sec-
tion 1807(b)(1)(A)(ii) shall apply for purposes
of this section.

‘(B) ENROLLMENT OF ANY ELIGIBLE LOW-IN-
COME BENEFICIARY.—Each prescription drug
card sponsor offering a prescription drug as-
sistance card program under this section
shall permit any eligible low-income bene-
ficiary to enroll in such program if it serves
the geographic area in which the beneficiary
resides.

¢(C) SIMULTANEOUS ENROLLMENT IN PRE-
SCRIPTION DRUG DISCOUNT CARD PROGRAM.—AnN
eligible low-income beneficiary who enrolls
in a prescription drug assistance card pro-
gram offered by a prescription drug card
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sponsor under this section shall be simulta-

neously enrolled in a prescription drug dis-

count card program offered by such sponsor.
¢“(2) WAIVER OF ENROLLMENT FEES.—

‘‘(A) IN GENERAL.—A prescription drug card
sponsor may not charge an enrollment fee to
any eligible low-income beneficiary enrolled
in a prescription drug discount card program
offered by such sponsor.

‘“(B) PAYMENT BY SECRETARY.—Under a
contract awarded under subsection (f)(2), the
Secretary shall pay to each prescription drug
card sponsor an amount equal to any enroll-
ment fee charged under section 1807(b)(2)(A)
on behalf of each eligible low-income bene-
ficiary enrolled in a prescription drug dis-
count card program under paragraph (1)(C)
offered by such sponsor.

‘(c) ADDITIONAL BENEFICIARY PROTEC-
TIONS.—

‘(1) PROVIDING INFORMATION TO ELIGIBLE
LOW-INCOME BENEFICIARIES.—In addition to
the information provided to eligible bene-
ficiaries under section 1807(c), the prescrip-
tion drug card sponsor shall—

‘“(A) periodically notify each eligible low-
income beneficiary enrolled in a prescription
drug assistance card program offered by such
sponsor of the amount of coverage for pre-
scription drugs remaining under subsection
(A(@2)(A); and

“(B) notify each eligible low-income bene-
ficiary enrolled in a prescription drug assist-
ance card program offered by such sponsor of
the grievance and appeals processes under
the program.

¢“(2) CONVENIENT ACCESS IN LONG-TERM CARE
FACILITIES.—For purposes of determining
whether convenient access has been provided
under section 1807(d)(2) with respect to eligi-
ble low-income beneficiaries enrolled in a
prescription drug assistance card program,
the Secretary may only make a determina-
tion that such access has been provided if an
appropriate arrangement is in place for eligi-
ble low-income beneficiaries who are in a
long-term care facility (as defined by the
Secretary) to receive prescription drug bene-
fits under the program.

¢“(3) COORDINATION OF BENEFITS.—

‘“(A) IN GENERAL.—The Secretary shall es-
tablish procedures under which eligible low-
income beneficiaries who are enrolled for
coverage described in subparagraph (B) and
enrolled in a prescription drug assistance
card program have access to the prescription
drug benefits available under such program.

‘‘(B) COVERAGE DESCRIBED.—Coverage de-
scribed in this subparagraph is as follows:

‘‘(i) Coverage of prescription drugs under a
State pharmaceutical assistance program.

‘“(ii) Enrollment in a Medicare+Choice plan
under part C.

‘“(4) GRIEVANCE MECHANISM.—Each prescrip-
tion drug card sponsor with a contract under
this section shall provide in accordance with
section 1852(f) meaningful procedures for
hearing and resolving grievances between
the prescription drug card sponsor (including
any entity or individual through which the
prescription drug card sponsor provides cov-
ered benefits) and enrollees in a prescription
drug assistance card program offered by such
sponsor.

() APPLICATION OF COVERAGE DETERMINA-
TION AND RECONSIDERATION PROVISIONS.—

‘““(A) IN GENERAL.—The requirements of
paragraphs (1) through (3) of section 1852(g)
shall apply with respect to covered benefits
under a prescription drug assistance card
program under this section in the same man-
ner as such requirements apply to a
Medicare+Choice organization with respect
to benefits it offers under a Medicare+Choice
plan under part C.

‘(B) REQUEST FOR REVIEW OF TIERED FOR-
MULARY DETERMINATIONS.—In the case of a
prescription drug assistance card program
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offered by a prescription drug card sponsor
that provides for tiered pricing for drugs in-
cluded within a formulary and provides
lower prices for preferred drugs included
within the formulary, an eligible low-income
beneficiary who is enrolled in the program
may request coverage of a nonpreferred drug
under the terms applicable for preferred
drugs if the prescribing physician determines
that the preferred drug for treatment of the
same condition is not as effective for the eli-
gible low-income beneficiary or has adverse
effects for the eligible low-income bene-
ficiary.

“(C) FORMULARY DETERMINATIONS.—AnN eli-
gible low-income beneficiary who is enrolled
in a prescription drug assistance card pro-
gram offered by a prescription drug card
sponsor may appeal to obtain coverage for a
covered drug that is not on a formulary of
the entity if the prescribing physician deter-
mines that the formulary drug for treatment
of the same condition is not as effective for
the eligible low-income beneficiary or has
adverse effects for the eligible low-income
beneficiary.

“(6) APPEALS.—

“(A) IN GENERAL.—Subject to subparagraph
(B), a prescription drug card sponsor shall
meet the requirements of paragraphs (4) and
(5) of section 1852(g) with respect to drugs
not included on any formulary in a similar
manner (as determined by the Secretary) as
such requirements apply to a
Medicare+Choice organization with respect
to benefits it offers under a Medicare+Choice
plan under part C.

‘“(B) FORMULARY DETERMINATIONS.—AnN eli-
gible low-income beneficiary who is enrolled
in a prescription drug assistance card pro-
gram offered by a prescription drug card
sponsor may appeal to obtain coverage for a
covered drug that is not on a formulary of
the entity if the prescribing physician deter-
mines that the formulary drug for treatment
of the same condition is not as effective for
the eligible low-income beneficiary or has
adverse effects for the eligible low-income
beneficiary.

“(C) APPEALS AND EXCEPTIONS TO APPLICA-
TION.—The prescription drug card sponsor
must have, as part of the appeals process
under this paragraph, a process for timely
appeals for denials of coverage based on the
application of the formulary.

¢‘(d) PRESCRIPTION DRUG BENEFITS.—

‘(1) IN GENERAL.—Subject to paragraph (5),
all the benefits available under a prescrip-
tion drug discount card program offered by a
prescription drug card sponsor and endorsed
under section 1807 shall be available to eligi-
ble low-income beneficiaries enrolled in a
prescription drug assistance card program
offered by such sponsor.

““(2) ASSISTANCE FOR ELIGIBLE LOW-INCOME
BENEFICIARIES.—

““(A) $600 ANNUAL ASSISTANCE.—Subject to
subparagraphs (B) and (C) and paragraph (5),
each prescription drug card sponsor with a
contract under this section shall provide
coverage for the first $600 of expenses for pre-
scription drugs incurred during each cal-
endar year by an eligible low-income bene-
ficiary enrolled in a prescription drug assist-
ance card program offered by such sponsor.

““(B) COINSURANCE.—

‘(i) IN GENERAL.—The prescription drug
card sponsor shall determine an amount of
coinsurance to collect from each eligible
low-income beneficiary enrolled in a pre-
scription drug assistance card program of-
fered by such sponsor for which coverage is
available under subparagraph (A).

‘“(ii) AMOUNT.—The amount of coinsurance
collected under clause (i) shall be at least 10
percent of the negotiated price of each pre-
scription drug dispensed to an eligible low-
income beneficiary.
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‘‘(iii) CONSTRUCTION.—Amounts collected
under clause (i) shall not be counted against
the total amount of coverage available under
subparagraph (A).

¢(C) REDUCTION FOR LATE ENROLLMENT.—
For each month during a calendar quarter in
which an eligible low-income beneficiary is
not enrolled in a prescription drug assistance
card program offered by a prescription drug
card sponsor with a contract under this sec-
tion, the amount of assistance available
under subparagraph (A) shall be reduced by
$50.

‘(D) CREDITING OF UNUSED BENEFITS TO-
WARD FUTURE YEARS.—The dollar amount of
coverage described in subparagraph (A) shall
be increased by any amount of coverage de-
scribed in such subparagraph that was not
used during the previous calendar year.

‘“(E) WAIVER TO ENSURE PROVISION OF BEN-
EFIT.—The Secretary may waive such re-
quirements of this section and section 1807 as
may be necessary to ensure that each eligi-
ble low-income beneficiaries has access to
the assistance described in subparagraph (A).

*“(3) ADDITIONAL DISCOUNTS.—A prescription
drug card sponsor with a contract under this
section shall provide each eligible low-in-
come beneficiary enrolled in a prescription
drug assistance program offered by the spon-
sor with access to negotiated prices that re-
flect a minimum average discount of at least
20 percent of the average wholesale price for
prescription drugs covered under that pro-
gram.

‘“(4) ASSISTANCE CARDS.—Each prescription
drug card sponsor shall permit eligible low-
income beneficiaries enrolled in a prescrip-
tion drug assistance card program offered by
such sponsor to use the discount card issued
under section 1807(e)(4) to obtain benefits
under the program.

“(6) APPLICATION OF FORMULARY RESTRIC-
TIONS.—A drug prescribed for an eligible low-
income beneficiary that would otherwise be
a covered drug under this section shall not
be so considered under a prescription drug
assistance card program if the program ex-
cludes the drug under a formulary and such
exclusion is not successfully resolved under
paragraph (4), (5), or (6) of subsection (c).

‘‘(e) REQUIREMENTS FOR PRESCRIPTION DRUG
CARD SPONSORS THAT OFFER PRESCRIPTION
DRUG ASSISTANCE CARD PROGRAMS.—

‘(1) IN GENERAL.—Each prescription drug
card sponsor shall—

“‘(A) process claims made by eligible low-
income beneficiaries;

‘(B) negotiate with brand name and ge-
neric prescription drug manufacturers and
others for low prices on prescription drugs;

“(C) track individual beneficiary expendi-
tures in a format and periodicity specified by
the Secretary; and

‘(D) perform such other functions as the
Secretary may assign.

‘“(2) DATA EXCHANGES.—Each prescription
drug card sponsor shall receive data ex-
changes in a format specified by the Sec-
retary and shall maintain real-time bene-
ficiary files.

*“(3) PUBLIC DISCLOSURE OF PHARMACEUTICAL
PRICES FOR EQUIVALENT DRUGS.—The pre-
scription drug card sponsor offering the pre-
scription drug assistance card program shall
provide that each pharmacy or other dis-
penser that arranges for the dispensing of a
covered drug shall inform the eligible low-in-
come beneficiary at the time of purchase of
the drug of any differential between the
price of the prescribed drug to the enrollee
and the price of the lowest priced generic
drug covered under the plan that is thera-
peutically equivalent and bioequivalent and
available at such pharmacy or other dis-
penser.

¢“(f) SUBMISSION OF BIDS AND AWARDING OF
CONTRACTS.—
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‘(1) SUBMISSION OF BIDS.—Each prescrip-
tion drug card sponsor that seeks to offer a
prescription drug assistance card program
under this section shall submit to the Sec-
retary, at such time and in such manner as
the Secretary may specify, such information
as the Secretary may require.

‘(2) AWARDING OF CONTRACTS.—The Sec-
retary shall review the information sub-
mitted under paragraph (1) and shall deter-
mine whether to award a contract to the pre-
scription drug card sponsor offering the pro-
gram to which such information relates. The
Secretary may not approve a program unless
the program and prescription drug card spon-
sor offering the program comply with the re-
quirements under this section.

¢“(3) NUMBER OF CONTRACTS.—There shall be
no limit on the number of prescription drug
card sponsors that may be awarded contracts
under paragraph (2).

‘“(4) CONTRACT PROVISIONS.—

‘‘(A) DURATION.—A contract awarded under
paragraph (2) shall be for the lifetime of the
program under this section.

‘(B) WITHDRAWAL.—A prescription drug
card sponsor that desires to terminate the
contract awarded under paragraph (2) may
terminate such contract without penalty if
such sponsor gives notice—

‘(i) to the Secretary 90 days prior to the
termination of such contract; and

‘(ii) to each eligible low-income bene-
ficiary that is enrolled in a prescription drug
assistance card program offered by such
sponsor 60 days prior to such termination.

‘“(C) SERVICE AREA.—The service area
under the contract shall be the same as the
area served by the prescription drug card
sponsor under section 1807.

‘() SIMULTANEOUS APPROVAL OF DISCOUNT
CARD AND ASSISTANCE PROGRAMS.—A prescrip-
tion drug card sponsor may submit an appli-
cation for endorsement under section 1807 as
part of the bid submitted under paragraph (1)
and the Secretary may approve such applica-
tion at the same time as the Secretary
awards a contract under this section.

‘(g) PAYMENTS TO PRESCRIPTION DRUG
CARD SPONSORS.—

‘(1) IN GENERAL.—The Secretary shall pay
to each prescription drug card sponsor offer-
ing a prescription drug assistance card pro-
gram in which an eligible low-income bene-
ficiary is enrolled an amount equal to the
amount agreed to by the Secretary and the
sponsor in the contract awarded under sub-
section (£)(2).

‘(2) PAYMENT FROM PART B TRUST FUND.—
The costs of providing benefits under this
section shall be payable from the Federal
Supplementary Medical Insurance Trust
Fund established under section 1841.

“(h) ELIGIBILITY DETERMINATIONS MADE BY
STATES; PRESUMPTIVE ELIGIBILITY.—States
shall perform the functions described in sec-
tion 1935(a)(1).

‘(i) APPROPRIATIONS.—There are appro-
priated from the Federal Supplementary
Medical Insurance Trust Fund established
under section 1841 such sums as may be nec-
essary to carry out the program under this
section.

‘“(j) DEFINITIONS.—In this section:

‘(1) ELIGIBLE BENEFICIARY; NEGOTIATED
PRICE; PRESCRIPTION DRUG.—The terms ‘eligi-
ble beneficiary’, ‘negotiated price’, and ‘pre-
scription drug’ have the meanings given
those terms in section 1807(i).

‘(2) ELIGIBLE LOW-INCOME BENEFICIARY.—
The term ‘eligible low-income beneficiary’
means an individual who—

““(A) is an eligible beneficiary (as defined
in section 1807(i)); and

‘“(B) is described in clause (iii) or (iv) of
section 1902(a)(10)(E) or in section 1905(p)(1).

¢(3) PRESCRIPTION DRUG CARD SPONSOR.—
The term ‘prescription drug card sponsor’
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has the meaning given that term in section
1807(i), except that such sponsor shall also be
an entity that the Secretary determines is—

‘“(A) is appropriate to provide eligible low-
income beneficiaries with the benefits under
a prescription drug assistance card program
under this section; and

‘(B) is able to manage the monetary as-
sistance made available under subsection
(A)(2);

‘“(C) agrees to submit to audits by the Sec-
retary; and

‘(D) provides such other assurances as the
Secretary may require.

‘“(4) STATE.—The term ‘State’ has the
meaning given such term for purposes of
title XIX.”.

(b) EXCLUSION OF PRICES FROM DETERMINA-
TION OF BEST PRICE.—Section 1927(c)(1)(C)(i)
(42 U.S.C. 1396r-8(c)(1)(C)(1)) is amended—

(1) by striking ‘“‘and” at the end of sub-
clause (III);

(2) by striking the period at the end of sub-
clause (IV) and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subclause:

(V) any negotiated prices charged under
the medicare prescription drug discount card
endorsement program under section 1807 or
under the transitional prescription drug as-
sistance card program for eligible low-in-
come beneficiaries under section 1807A.”".

(c) EXCLUSION OF PRESCRIPTION DRUG AS-
SISTANCE CARD COSTS FROM DETERMINATION
OF PART B MONTHLY PREMIUM.—Section
1839(g) of the Social Security Act (42 U.S.C.
1395r(g)) is amended—

(1) by striking ‘“‘attributable to the appli-
cation of section’” and inserting ‘‘attrib-
utable to—

‘(1) the application of section’’;

(2) by striking the period and inserting ‘‘;
and’’; and

(3) by adding at the end the following new
paragraph:

‘“(2) the prescription drug assistance card
program under section 1807A."".

(d) REGULATIONS.—

(1) AUTHORITY FOR INTERIM FINAL REGULA-
TIONS.—The Secretary may promulgate ini-
tial regulations implementing sections 1807
and 1807A of the Social Security Act (as
added by this section) in interim final form
without prior opportunity for public com-
ment.

(2) FINAL REGULATIONS.—A final regulation
reflecting public comments must be pub-
lished within 1 year of the interim final reg-
ulation promulgated under paragraph (1).

(3) EXEMPTION FROM THE PAPERWORK REDUC-
TION ACT.—The promulgation of the regula-
tions under this subsection and the adminis-
tration the programs established by sections
1807 and 1807A of the Social Security Act (as
added by this section) shall be made without
regard to chapter 35 of title 44, United States
Code (commonly known as the ‘‘Paperwork
Reduction Act’).

(e) IMPLEMENTATION; TRANSITION.—

(1) IMPLEMENTATION.—The Secretary shall
implement the amendments made by this
section in a manner that discounts are avail-
able to eligible beneficiaries under section
1807 of the Social Security Act and assist-
ance is available to eligible low-income
beneficiaries under section 1807A of such Act
not later than January 1, 2004.

(2) TRANSITION.—The Secretary shall pro-
vide for an appropriate transition and dis-
continuation of the programs under section
1807 and 1807A of the Social Security Act.
Such transition and discontinuation shall
ensure that such programs continue to oper-
ate until the date on which the first enroll-
ment period under part D ends.
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Subtitle C—Standards for Electronic
Prescribing
SEC. 121. STANDARDS FOR ELECTRONIC PRE-
SCRIBING.

Title XTI (42 U.S.C. 1301 et seq.) is amended
by adding at the end the following new part:
“PART D—ELECTRONIC PRESCRIBING
‘““‘STANDARDS FOR ELECTRONIC PRESCRIBING

‘“SEC. 1180. (a) STANDARDS.—

(1) DEVELOPMENT AND ADOPTION.—

‘“(A) IN GENERAL.—The Secretary shall de-
velop or adopt standards for transactions
and data elements for such transactions (in
this section referred to as ‘standards’) to en-
able the electronic transmission of medica-
tion history, eligibility, benefit, and other
prescription information.

‘“‘(B) CONSULTATION.—In developing and
adopting the standards under subparagraph
(A), the Secretary shall consult with rep-
resentatives of physicians, hospitals, phar-
macists, standard setting organizations,
pharmacy benefit managers, beneficiary in-
formation exchange networks, technology
experts, and representatives of the Depart-
ments of Veterans Affairs and Defense and
other interested parties.

‘“(2) OBJECTIVE.—Any standards developed
or adopted under this part shall be con-
sistent with the objectives of improving—

“(A) patient safety; and

‘“(B) the quality of care provided to pa-
tients.

‘(3) REQUIREMENTS.—Any standards devel-
oped or adopted under this part shall comply
with the following:

““(A) ELECTRONIC TRANSMITTAL OF PRE-
SCRIPTIONS.—

‘(i) IN GENERAL.—Except as provided in
clause (ii), the standards require that pre-
scriptions be written and transmitted elec-
tronically.

‘‘(ii) EXCEPTIONS.—The standards shall not
require a prescription to be written and
transmitted electronically—

“(I) in emergency cases and other excep-
tional circumstances recognized by the Ad-
ministrator; or

“(IT1) if the patient requests that the pre-
scription not be transmitted electronically.

If a patient makes a request under subclause
(IT), no additional charges may be imposed
on the patient for making such request.

“(B) PATIENT-SPECIFIC MEDICATION HISTORY,
ELIGIBILITY, BENEFIT, AND OTHER PRESCRIP-
TION INFORMATION.—

‘(i) IN GENERAL.—The standards shall ac-
commodate electronic transmittal of pa-
tient-specific medication history, eligibility,
benefit, and other prescription information
among prescribing and dispensing profes-
sionals at the point of care.

‘‘(ii) REQUIRED INFORMATION.—The informa-
tion described in clause (i) shall include the
following:

“(I) Information (to the extent available
and feasible) on the drugs being prescribed
for that patient and other information relat-
ing to the medication history of the patient
that may be relevant to the appropriate pre-
scription for that patient.

“(ITI) Cost-effective alternatives (if any) to
the drug prescribed.

“(III) Information on eligibility and bene-
fits, including the drugs included in the ap-
plicable formulary and any requirements for
prior authorization.

“(IV) Information on potential inter-
actions with drugs listed on the medication
history, graded by severity of the potential
interaction.

(V) Other information to improve the
quality of patient care and to reduce medical
errors.

‘(C) UNDUE BURDEN.—The standards shall
be designed so that, to the extent prac-
ticable, the standards do not impose an
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undue administrative burden on the practice

of medicine, pharmacy, or other health pro-

fessions.

(D) COMPATIBILITY WITH ADMINISTRATIVE
SIMPLIFICATION AND PRIVACY LAWS.—The
standards shall be—

‘(i) consistent with the Federal regula-
tions (concerning the privacy of individually
identifiable health information) promulgated
under section 264(c) of the Health Insurance
Portability and Accountability Act of 1996;
and

‘‘(ii) compatible with the standards adopt-
ed under part C.

‘“(4) TRANSFER OF INFORMATION.—The Sec-
retary shall develop and adopt standards for
transferring among prescribing and insur-
ance entities and other necessary entities
appropriate standard data elements needed
for the electronic exchange of medication
history, eligibility, benefit, and other pre-
scription drug information and other health
information determined appropriate in com-
pliance with the standards adopted or modi-
fied under this part.

“(b) TIMETABLE FOR ADOPTION OF STAND-
ARDS.—

‘(1) IN GENERAL.—The Secretary shall
adopt the standards under this part by Janu-
ary 1, 2006.

‘(2) ADDITIONS AND MODIFICATIONS TO
STANDARDS.—The Secretary shall, in con-
sultation with appropriate representatives of
interested parties, review the standards de-
veloped or adopted under this part and adopt
modifications to the standards (including ad-
ditions to the standards), as determined ap-
propriate. Any addition or modification to
such standards shall be completed in a man-
ner which minimizes the disruption and cost
of compliance.

“‘(c) COMPLIANCE WITH STANDARDS.—

(1) REQUIREMENT FOR ALL INDIVIDUALS AND
ENTITIES THAT TRANSMIT OR RECEIVE PRE-
SCRIPTIONS ELECTRONICALLY.—

‘“(A) IN GENERAL.—Individuals or entities
that transmit or receive electronic medica-
tion history, eligibility, benefit and prescrip-
tion information, shall comply with the
standards adopted or modified under this
part.

“(B) RELATION TO STATE LAWS.—The stand-
ards adopted or modified under this part
shall supersede any State law or regulations
pertaining to the electronic transmission of
medication history, eligibility, benefit and
prescription information.

¢“(2) TIMETABLE FOR COMPLIANCE.—

““(A) INITIAL COMPLIANCE.—

‘(i) IN GENERAL.—Not later than 24 months
after the date on which an initial standard is
adopted under this part, each individual or
entity to whom the standard applies shall
comply with the standard.

“(ii) SPECIAL RULE FOR SMALL HEALTH
PLANS.—In the case of a small health plan, as
defined by the Secretary for purposes of sec-
tion 1175(b)(1)(B), clause (i) shall be applied
by substituting ‘36 months’ for ‘24 months’.

‘‘(d) CONSULTATION WITH ATTORNEY GEN-
ERAL.—The Secretary shall consult with the
Attorney General before developing, adopt-
ing, or modifying a standard under this part
to ensure that the standard accommodates
secure electronic transmission of prescrip-
tions for controlled substances in a manner
that minimizes the possibility of violations
under the Comprehensive Drug Abuse Pre-
vention and Control Act of 1970 and related
Federal laws.

““GRANTS TO HEALTH CARE PROVIDERS TO IM-
PLEMENT ELECTRONIC PRESCRIPTION PRO-
GRAMS
‘“SEC. 1180A. (a) IN GENERAL.—The Sec-

retary is authorized to make grants to

health care providers for the purpose of as-
sisting such entities to implement electronic
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prescription programs that comply with the
standards adopted or modified under this
part.

‘“(b) APPLICATION.—No grant may be made
under this section except pursuant to a grant
application that is submitted in a time, man-
ner, and form approved by the Secretary.

“(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for
each of fiscal years 2006, 2007, and 2008, such
sums as may be necessary to carry out this
section.”.

Subtitle D—Other Provisions
SEC. 131. ADDITIONAL REQUIREMENTS FOR AN-
NUAL FINANCIAL REPORT AND
OVERSIGHT ON MEDICARE PRO-
GRAM.

(a) IN GENERAL.—Section 1817 (42 U.S.C.
1395i) is amended by adding at the end the
following new subsection:

‘(1) COMBINED REPORT ON OPERATION AND
STATUS OF THE TRUST FUND AND THE FED-
ERAL SUPPLEMENTARY MEDICAL INSURANCE
TRUST FUND (INCLUDING THE PRESCRIPTION
DRUG ACCOUNT).—In addition to the duty of
the Board of Trustees to report to Congress
under subsection (b), on the date the Board
submits the report required under subsection
(b)(2), the Board shall submit to Congress a
report on the operation and status of the
Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund established
under section 1841 (including the Prescrip-
tion Drug Account within such Trust Fund),
in this subsection referred to as the ‘Trust
Funds’. Such report shall include the fol-
lowing information:

(1) OVERALL SPENDING FROM THE GENERAL
FUND OF THE TREASURY.—A statement of
total amounts obligated during the pre-
ceding fiscal year from the General Revenues
of the Treasury to the Trust Funds, sepa-
rately stated in terms of the total amount
and in terms of the percentage such amount
bears to all other amounts obligated from
such General Revenues during such fiscal
year, for each of the following amounts:

‘‘(A) MEDICARE BENEFITS.—The amount ex-
pended for payment of benefits covered
under this title.

‘“(B) ADMINISTRATIVE AND OTHER EX-
PENSES.—The amount expended for payments
not related to the benefits described in sub-
paragraph (A).

¢“(2) HISTORICAL OVERVIEW OF SPENDING.—
From the date of the inception of the pro-
gram of insurance under this title through
the fiscal year involved, a statement of the
total amounts referred to in paragraph (1),
separately stated for the amounts described
in subparagraphs (A) and (B) of such para-
graph.

‘“(3) 10-YEAR AND 50-YEAR PROJECTIONS.—AnN
estimate of total amounts referred to in
paragraph (1), separately stated for the
amounts described in subparagraphs (A) and
(B) of such paragraph, required to be obli-
gated for payment for benefits covered under
this title for each of the 10 fiscal years suc-
ceeding the fiscal year involved and for the
50-year period beginning with the succeeding
fiscal year.

‘(4) RELATION TO OTHER MEASURES OF
GROWTH.—A comparison of the rate of growth
of the total amounts referred to in paragraph
(1), separately stated for the amounts de-
scribed in subparagraphs (A) and (B) of such
paragraph, to the rate of growth for the same
period in—

““(A) the gross domestic product;

‘(B) health insurance costs in the private
sector;

‘“(C) employment-based health insurance
costs in the public and private sectors; and

‘(D) other areas as determined appropriate
by the Board of Trustees.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply with re-
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spect to fiscal years beginning on or after
the date of enactment of this Act.

(c) CONGRESSIONAL HEARINGS.—It is the
sense of Congress that the committees of ju-
risdiction of Congress shall hold hearings on
the reports submitted under section 1817(1) of
the Social Security Act (as added by sub-
section (a)).

SEC. 132. TRUSTEES’ REPORT ON MEDICARE’S
UNFUNDED OBLIGATIONS.

(a) REPORT.—The report submitted under
sections 1817(b)(2) and 1841(b)(2) of the Social
Security Act (42 U.S.C. 139%i(b)(2) and
1395t(b)(2)) during 2004 shall include an anal-
ysis of the total amount of the unfunded ob-
ligations of the Medicare program under
title XVIII of the Social Security Act.

(b) MATTERS ANALYZED.—The analysis de-
scribed in subsection (A) shall compare the
long-term obligations of the Medicare pro-
gram to the dedicated funding sources for
that program (other than general revenue
transfers), including the combined obliga-
tions of the Federal Hospital Insurance
Trust Fund established under section 1817 of
such Act (42 U.S.C. 1395i) and the Federal
Supplementary Medical Insurance Trust
Fund established under section 1841 of such
Act (42 U.S.C. 1395%).

TITLE II—MEDICAREADVANTAGE
Subtitle A—MedicareAdvantage Competition
SEC. 201. ELIGIBILITY, ELECTION, AND ENROLL-

Section 1851 (42 U.S.C. 1395w-21) is amended
to read as follows:

““ELIGIBILITY, ELECTION, AND ENROLLMENT

‘“SEC. 1851. (a) CHOICE OF MEDICARE BENE-
FITS THROUGH MEDICAREADVANTAGE PLANS.—

‘(1) IN GENERAL.—Subject to the provisions
of this section, each MedicareAdvantage eli-
gible individual (as defined in paragraph (3))
is entitled to elect to receive benefits under
this title—

““(A) through—

‘(i) the original Medicare fee-for-service
program under parts A and B; and

‘‘(ii) the voluntary prescription drug deliv-
ery program under part D; or

“(B) through enrollment in a
MedicareAdvantage plan under this part.

‘(2) TYPES OF MEDICAREADVANTAGE PLANS
THAT MAY BE AVAILABLE.—A
MedicareAdvantage plan may be any of the
following types of plans of health insurance:

‘“(A) COORDINATED CARE PLANS.—Coordi-
nated care plans which provide health care
services, including health maintenance orga-
nization plans (with or without point of serv-
ice options) and plans offered by provider-
sponsored organizations (as defined in sec-
tion 1855(d)).

‘(B) COMBINATION OF MSA PLAN AND CON-
TRIBUTIONS TO MEDICAREADVANTAGE MSA.—An
MSA plan, as defined in section 1859(b)(3),

and a contribution into a
MedicareAdvantage medical savings account
(MSA).

“(C) PRIVATE FEE-FOR-SERVICE PLANS.—A
MedicareAdvantage private fee-for-service
plan, as defined in section 1859(b)(2).

‘(3) MEDICAREADVANTAGE ELIGIBLE INDI-
VIDUAL.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), in this title, the term
‘MedicareAdvantage eligible individual’
means an individual who is entitled to (or
enrolled for) benefits under part A, enrolled
under part B, and enrolled under part D.

‘(B) SPECIAL RULE FOR END-STAGE RENAL
DISEASE.—Such term shall not include an in-
dividual medically determined to have end-
stage renal disease, except that—

‘(i) an individual who develops end-stage
renal disease while enrolled in a
Medicare+Choice or a MedicareAdvantage
plan may continue to be enrolled in that
plan; and
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‘‘(ii) in the case of such an individual who
is enrolled in a Medicare+Choice plan or a
MedicareAdvantage plan under clause (i) (or
subsequently under this clause), if the en-
rollment is  discontinued under  cir-
cumstances described in section 1851(e)(4)(A),
then the individual will be treated as a
‘MedicareAdvantage eligible individual’ for
purposes of electing to continue enrollment
in another MedicareAdvantage plan.

*“(b) SPECIAL RULES.—

‘(1) RESIDENCE REQUIREMENT.—

‘“(A) IN GENERAL.—Except as the Secretary
may otherwise provide and except as pro-
vided in subparagraph (C), an individual is
eligible to elect a MedicareAdvantage plan
offered by a MedicareAdvantage organiza-
tion only if the plan serves the geographic
area in which the individual resides.

“(B) CONTINUATION OF ENROLLMENT PER-
MITTED.—Pursuant to rules specified by the
Secretary, the Secretary shall provide that a
plan may offer to all individuals residing in
a geographic area the option to continue en-
rollment in the plan, notwithstanding that
the individual no longer resides in the serv-
ice area of the plan, so long as the plan pro-
vides that individuals exercising this option
have, as part of the basic benefits described
in section 1852(a)(1)(A), reasonable access
within that geographic area to the full range
of basic benefits, subject to reasonable cost-
sharing liability in obtaining such benefits.

¢(C) CONTINUATION OF ENROLLMENT PER-
MITTED WHERE SERVICE CHANGED.—Notwith-
standing subparagraph (A) and in addition to
subparagraph (B), if a MedicareAdvantage
organization eliminates from its service area
a MedicareAdvantage payment area that was
previously within its service area, the orga-
nization may elect to offer individuals resid-
ing in all or portions of the affected area who
would otherwise be ineligible to continue en-
rollment the option to continue enrollment
in a MedicareAdvantage plan it offers so long
as—

‘(i) the enrollee agrees to receive the full
range of basic benefits (excluding emergency
and urgently needed care) exclusively at fa-
cilities designated by the organization with-
in the plan service area; and

‘“(ii) there is no other MedicareAdvantage
plan offered in the area in which the enrollee
resides at the time of the organization’s elec-
tion.

¢“(2) SPECIAL RULE FOR CERTAIN INDIVIDUALS
COVERED UNDER FEHBP OR ELIGIBLE FOR VET-
ERANS OR MILITARY HEALTH BENEFITS.—

‘“(A) FEHBP.—An individual who is en-
rolled in a health benefit plan under chapter
89 of title 5, United States Code, is not eligi-
ble to enroll in an MSA plan until such time
as the Director of the Office of Management
and Budget certifies to the Secretary that
the Office of Personnel Management has
adopted policies which will ensure that the
enrollment of such individuals in such plans
will not result in increased expenditures for
the Federal Government for health benefit
plans under such chapter.

‘“B) VA AND DOD.—The Secretary may
apply rules similar to the rules described in
subparagraph (A) in the case of individuals
who are eligible for health care benefits
under chapter 55 of title 10, United States
Code, or under chapter 17 of title 38 of such
Code.

‘(3) LIMITATION ON ELIGIBILITY OF QUALI-
FIED MEDICARE BENEFICIARIES AND OTHER MED-
ICAID BENEFICIARIES TO ENROLL IN AN MSA
PLAN.—An individual who is a qualified
medicare beneficiary (as defined in section
1905(p)(1)), a qualified disabled and working
individual (described in section 1905(s)), an
individual described in section
1902(a)(10)(E)(iii), or otherwise entitled to
medicare cost-sharing under a State plan
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under title XIX is not eligible to enroll in an
MSA plan.

‘‘(4) COVERAGE UNDER MSA PLANS ON A DEM-
ONSTRATION BASIS.—

‘“(A) IN GENERAL.—An individual is not eli-
gible to enroll in an MSA plan under this
part—

‘“(i) on or after January 1, 2004, unless the
enrollment is the continuation of such an en-
rollment in effect as of such date; or

‘“(ii) as of any date if the number of such
individuals so enrolled as of such date has
reached 390,000.

Under rules established by the Secretary, an
individual is not eligible to enroll (or con-
tinue enrollment) in an MSA plan for a year
unless the individual provides assurances
satisfactory to the Secretary that the indi-
vidual will reside in the United States for at
least 183 days during the year.

‘(B) EVALUATION.—The Secretary shall
regularly evaluate the impact of permitting
enrollment in MSA plans under this part on
selection (including adverse selection), use of
preventive care, access to care, and the fi-
nancial status of the Trust Funds under this
title.

‘(C) REPORTS.—The Secretary shall submit
to Congress periodic reports on the numbers
of individuals enrolled in such plans and on
the evaluation being conducted under sub-
paragraph (B).

“‘(c) PROCESS FOR EXERCISING CHOICE.—

‘(1) IN GENERAL.—The Secretary shall es-
tablish a process through which elections de-
scribed in subsection (a) are made and
changed, including the form and manner in
which such elections are made and changed.
Such elections shall be made or changed only
during coverage election periods specified
under subsection (e) and shall become effec-
tive as provided in subsection (f).

“(2) COORDINATION THROUGH
MEDICAREADVANTAGE ORGANIZATIONS.—

‘‘(A) ENROLLMENT.—Such process shall per-
mit an individual who wishes to elect a
MedicareAdvantage plan offered by a
MedicareAdvantage organization to make
such election through the filing of an appro-
priate election form with the organization.

‘(B) DISENROLLMENT.—Such process shall
permit an individual, who has elected a
MedicareAdvantage plan offered by a
MedicareAdvantage organization and who
wishes to terminate such election, to termi-
nate such election through the filing of an
appropriate election form with the organiza-
tion.

“(3) DEFAULT.—

““(A) INITIAL ELECTION.—

‘(i) IN GENERAL.—Subject to clause (ii), an
individual who fails to make an election dur-
ing an initial election period under sub-
section (e)(1) is deemed to have chosen the
original medicare fee-for-service program op-
tion.

‘(i) SEAMLESS CONTINUATION OF COV-
ERAGE.—The Secretary may establish proce-
dures under which an individual who is en-
rolled in a Medicare+Choice plan or another
health plan (other than a
MedicareAdvantage plan) offered by a
MedicareAdvantage organization at the time
of the initial election period and who fails to
elect to receive coverage other than through
the organization is deemed to have elected
the MedicareAdvantage plan offered by the
organization (or, if the organization offers
more than 1 such plan, such plan or plans as
the Secretary identifies under such proce-
dures).

‘(B) CONTINUING PERIODS.—An individual
who has made (or is deemed to have made)
an election under this section is considered
to have continued to make such election
until such time as—

‘“(i) the individual changes the election
under this section; or

June 18, 2003

‘‘(ii) the MedicareAdvantage plan with re-
spect to which such election is in effect is
discontinued or, subject to subsection
(b)(1)(B), no longer serves the area in which
the individual resides.

“(d) PROVIDING INFORMATION TO PROMOTE
INFORMED CHOICE.—

‘(1) IN GENERAL.—The Secretary shall pro-
vide for activities under this subsection to
broadly disseminate information to medicare
beneficiaries (and prospective medicare
beneficiaries) on the coverage options pro-
vided under this section in order to promote
an active, informed selection among such op-
tions.

¢“(2) PROVISION OF NOTICE.—

‘“(A) OPEN SEASON NOTIFICATION.—At least
15 days before the beginning of each annual,
coordinated election period (as defined in
subsection (e)(3)(B)), the Secretary shall
mail to each MedicareAdvantage eligible in-
dividual residing in an area the following:

‘(i) GENERAL INFORMATION.—The general
information described in paragraph (3).

““(ii) LIST OF PLANS AND COMPARISON OF
PLAN OPTIONS.—A list identifying the
MedicareAdvantage plans that are (or will
be) available to residents of the area and in-
formation described in paragraph (4) con-
cerning such plans. Such information shall
be presented in a comparative form.

“‘(iii) ADDITIONAL INFORMATION.—Any other
information that the Secretary determines
will assist the individual in making the elec-
tion under this section.

The mailing of such information shall be co-
ordinated, to the extent practicable, with
the mailing of any annual notice under sec-
tion 1804.

‘“(B) NOTIFICATION TO NEWLY ELIGIBLE
MEDICAREADVANTAGE ELIGIBLE INDIVIDUALS.—
To the extent practicable, the Secretary
shall, not later than 30 days before the begin-
ning of the initial MedicareAdvantage en-
rollment period for an individual described
in subsection (e)(1), mail to the individual
the information described in subparagraph
(A).

‘(C) ForRM.—The information disseminated
under this paragraph shall be written and
formatted using language that is easily un-
derstandable by medicare beneficiaries.

‘(D) PERIODIC UPDATING.—The information
described in subparagraph (A) shall be up-
dated on at least an annual basis to reflect
changes in the availability of
MedicareAdvantage plans, the benefits under
such plans, and the MedicareAdvantage
monthly basic beneficiary premium,
MedicareAdvantage monthly beneficiary pre-
mium for enhanced medical benefits, and
MedicareAdvantage monthly beneficiary ob-
ligation for qualified prescription drug cov-
erage for such plans.

‘“(3) GENERAL INFORMATION.—General infor-
mation under this paragraph, with respect to
coverage under this part during a year, shall
include the following:

‘“(A) BENEFITS UNDER THE ORIGINAL MEDI-
CARE FEE-FOR-SERVICE PROGRAM OPTION.—A
general description of the benefits covered
under parts A and B of the original medicare
fee-for-service program, including—

‘(i) covered items and services;

‘‘(ii) Dbeneficiary cost-sharing, such as
deductibles, coinsurance, and copayment
amounts; and

‘‘(iii) any beneficiary liability for balance
billing.

“(B) CATASTROPHIC COVERAGE AND COM-
BINED DEDUCTIBLE.—A description of the cat-
astrophic coverage and unified deductible ap-
plicable under the plan.

¢(C) OUTPATIENT PRESCRIPTION DRUG COV-
ERAGE BENEFITS.—The information required
under section 1860D-4 with respect to cov-
erage for prescription drugs under the plan.
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‘(D) ELECTION PROCEDURES.—Information
and instructions on how to exercise election
options under this section.

‘““(E) RIGHTS.—A general description of pro-
cedural rights (including grievance and ap-
peals procedures) of beneficiaries under the
original medicare fee-for-service program
(including such rights under part D) and the
MedicareAdvantage program and the right to
be protected against discrimination based on
health status-related factors under section
1852(b).

“(F) INFORMATION ON MEDIGAP AND MEDI-
CARE SELECT.—A general description of the
benefits, enrollment rights, and other re-
quirements applicable to medicare supple-
mental policies under section 1882 and provi-
sions relating to medicare select policies de-
scribed in section 1882(t).

‘(G) POTENTIAL FOR CONTRACT TERMI-
NATION.—The fact that a MedicareAdvantage
organization may terminate its contract,
refuse to renew its contract, or reduce the
service area included in its contract, under
this part, and the effect of such a termi-
nation, nonrenewal, or service area reduc-
tion may have on individuals enrolled with
the MedicareAdvantage plan under this part.

‘(4) INFORMATION COMPARING PLAN OP-
TIONS.—Information under this paragraph,
with respect to a MedicareAdvantage plan
for a year, shall include the following:

‘““(A) BENEFITS.—The Dbenefits covered
under the plan, including the following:

‘(i) Covered items and services beyond
those provided under the original medicare
fee-for-service program option.

‘“(ii) Beneficiary cost-sharing for any items
and services described in clause (i) and para-
graph (3)(A)(i), including information on the
unified deductible under section 1852(a)(1)(C).

‘(iii) The maximum limitations on out-of-
pocket expenses under section 1852(a)(1)(C).

‘“(iv) In the case of an MSA plan, dif-
ferences in cost-sharing, premiums, and bal-
ance billing under such a plan compared to
under other MedicareAdvantage plans.

“(v) In the case of a MedicareAdvantage
private fee-for-service plan, differences in
cost-sharing, premiums, and balance billing
under such a plan compared to under other
MedicareAdvantage plans.

‘(vi) The extent to which an enrollee may
obtain benefits through out-of-network
health care providers.

‘“(vii) The extent to which an enrollee may
select among in-network providers and the
types of providers participating in the plan’s
network.

‘(viii) The organization’s coverage of
emergency and urgently needed care.

‘(ix) The comparative information de-
scribed in section 1860D-4(b)(2) relating to
prescription drug coverage under the plan.

“(B) PREMIUMS.—

‘(i) IN GENERAL.—The MedicareAdvantage
monthly basic beneficiary premium and
MedicareAdvantage monthly beneficiary pre-
mium for enhanced medical benefits, if any,
for the plan or, in the case of an MSA plan,
the MedicareAdvantage monthly MSA pre-
mium.

‘“(ii) REDUCTIONS.—The reduction in part B
premiums, if any.

¢“(iii) NATURE OF THE PREMIUM FOR EN-
HANCED MEDICAL BENEFITS.—Whether the
MedicareAdvantage monthly premium for
enhanced benefits is optional or mandatory.

‘“(C) SERVICE AREA.—The service area of
the plan.

(D) QUALITY AND PERFORMANCE.—Plan
quality and performance indicators for the
benefits under the plan (and how such indica-
tors compare to quality and performance in-
dicators under the original medicare fee-for-
service program under parts A and B and
under the voluntary prescription drug deliv-
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ery program under part D in the area in-
volved), including—

‘(i) disenrollment rates for medicare en-
rollees electing to receive benefits through
the plan for the previous 2 years (excluding
disenrollment due to death or moving out-
side the plan’s service area);

‘“(ii) information on medicare enrollee sat-
isfaction;

‘“(iii) information on health outcomes; and

‘“(iv) the recent record regarding compli-
ance of the plan with requirements of this
part (as determined by the Secretary).

¢“(5) MAINTAINING A TOLL-FREE NUMBER AND
INTERNET SITE.—The Secretary shall main-
tain a toll-free number for inquiries regard-
ing MedicareAdvantage options and the oper-
ation of this part in all areas in which
MedicareAdvantage plans are offered and an
Internet site through which individuals may
electronically obtain information on such
options and MedicareAdvantage plans.

‘(6) USE OF NON-FEDERAL ENTITIES.—The
Secretary may enter into contracts with
non-Federal entities to carry out activities
under this subsection.

“(M PROVISION OF INFORMATION.—A
MedicareAdvantage organization shall pro-
vide the Secretary with such information on
the organization and each
MedicareAdvantage plan it offers as may be
required for the preparation of the informa-
tion referred to in paragraph (2)(A).

‘‘(e) COVERAGE ELECTION PERIODS.—

(1) INITIAL CHOICE UPON ELIGIBILITY TO
MAKE ELECTION IF MEDICAREADVANTAGE PLANS
AVAILABLE TO INDIVIDUAL.—If, at the time an
individual first becomes eligible to elect to
receive benefits under part B or D (whichever
is later), there is 1 or more
MedicareAdvantage plans offered in the area
in which the individual resides, the indi-
vidual shall make the election under this
section during a period specified by the Sec-
retary such that if the individual elects a
MedicareAdvantage plan during the period,
coverage under the plan becomes effective as
of the first date on which the individual may
receive such coverage.

‘“(2) OPEN ENROLLMENT AND DISENROLLMENT
OPPORTUNITIES.—Subject to paragraph (5),
the following rules shall apply:

“(A) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT THROUGH 2005.—At any time
during the period beginning January 1, 1998,
and ending on December 31, 2005, a
Medicare+Choice eligible individual may
change the election under subsection (a)(1).

‘(B) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT FOR FIRST 6 MONTHS DURING
2006.—

‘(i) IN GENERAL.—Subject to clause (ii) and
subparagraph (D), at any time during the
first 6 months of 2006, or, if the individual
first becomes a MedicareAdvantage eligible
individual during 2006, during the first 6
months during 2006 in which the individual is
a MedicareAdvantage eligible individual, a
MedicareAdvantage eligible individual may
change the election under subsection (a)(1).

¢“(ii) LIMITATION OF 1 CHANGE.—An indi-
vidual may exercise the right under clause
(i) only once. The limitation under this
clause shall not apply to changes in elections
effected during an annual, coordinated elec-
tion period under paragraph (3) or during a
special enrollment period under the first sen-
tence of paragraph (4).

‘(C) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT FOR FIRST 3 MONTHS IN SUBSE-
QUENT YEARS.—

‘(i) IN GENERAL.—Subject to clause (ii) and
subparagraph (D), at any time during the
first 3 months of 2007 and each subsequent
year, or, if the individual first becomes a
MedicareAdvantage eligible individual dur-
ing 2007 or any subsequent year, during the
first 3 months of such year in which the indi-
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vidual is a MedicareAdvantage eligible indi-
vidual, a MedicareAdvantage eligible indi-
vidual may change the election under sub-
section (a)(1).

¢(ii) LIMITATION OF 1 CHANGE DURING OPEN
ENROLLMENT PERIOD EACH YEAR.—An indi-
vidual may exercise the right under clause
(i) only once during the applicable 3-month
period described in such clause in each year.
The limitation under this clause shall not
apply to changes in elections effected during
an annual, coordinated election period under
paragraph (3) or during a special enrollment
period under paragraph (4).

(D) CONTINUOUS OPEN ENROLLMENT FOR IN-
STITUTIONALIZED INDIVIDUALS.—At any time
during 2006 or any subsequent year, in the
case of a MedicareAdvantage eligible indi-
vidual who is institutionalized (as defined by
the Secretary), the individual may elect
under subsection (a)(1)—

‘(i) to enroll in a MedicareAdvantage plan;
or

‘‘(ii) to change the MedicareAdvantage
plan in which the individual is enrolled.

‘“(3) ANNUAL, COORDINATED ELECTION PE-
RIOD.—

‘““(A) IN GENERAL.—Subject to paragraph
(5), each individual who is eligible to make
an election under this section may change
such election during an annual, coordinated
election period.

“(B) ANNUAL, COORDINATED ELECTION PE-
RIOD.—For purposes of this section, the term
‘annual, coordinated election period’ means,
with respect to a year before 2003 and after
2006, the month of November before such
year and with respect to 2003, 2004, 2005, and
2006, the period beginning on November 15
and ending on December 31 of the year before
such year.

¢“(C) MEDICAREADVANTAGE HEALTH INFORMA-
TION FAIRS.—During the fall season of each
year (beginning with 2006), in conjunction
with the annual coordinated election period
defined in subparagraph (B), the Secretary
shall provide for a nationally coordinated
educational and publicity campaign to in-
form MedicareAdvantage eligible individuals
about MedicareAdvantage plans and the
election process provided under this section.

‘(D) SPECIAL INFORMATION CAMPAIGN IN
2005.—During the period beginning on Novem-
ber 15, 2005, and ending on December 31, 2005,
the Secretary shall provide for an edu-
cational and publicity campaign to inform
MedicareAdvantage eligible individuals
about the availability of MedicareAdvantage
plans, and eligible organizations with risk-
sharing contracts under section 1876, offered
in different areas and the election process
provided under this section.

‘‘(4) SPECIAL ELECTION PERIODS.—Effective
on and after January 1, 2006, an individual
may discontinue an election of a
MedicareAdvantage ©plan offered by a
MedicareAdvantage organization other than
during an annual, coordinated election pe-
riod and make a new election under this sec-
tion if—

““(A)(@) the certification of the organization
or plan under this part has been terminated,
or the organization or plan has notified the
individual of an impending termination of
such certification; or

‘“(ii) the organization has terminated or
otherwise discontinued providing the plan in
the area in which the individual resides, or
has notified the individual of an impending
termination or discontinuation of such plan;

‘“(B) the individual is no longer eligible to
elect the plan because of a change in the in-
dividual’s place of residence or other change
in circumstances (specified by the Secretary,
but not including termination of the individ-
ual’s enrollment on the basis described in
clause (i) or (ii) of subsection (g)(3)(B));
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“(C) the individual demonstrates (in ac-
cordance with guidelines established by the
Secretary) that—

‘(i) the organization offering the plan sub-
stantially violated a material provision of
the organization’s contract under this part
in relation to the individual (including the
failure to provide an enrollee on a timely
basis medically necessary care for which
benefits are available under the plan or the
failure to provide such covered care in ac-
cordance with applicable quality standards);
or

‘“(ii) the organization (or an agent or other
entity acting on the organization’s behalf)
materially misrepresented the plan’s provi-
sions in marketing the plan to the indi-
vidual; or

‘(D) the individual meets such other ex-
ceptional conditions as the Secretary may
provide.

Effective on and after January 1, 2006, an in-
dividual who, upon first becoming eligible
for benefits under part A at age 65, enrolls in
a MedicareAdvantage plan under this part,
the individual may discontinue the election
of such plan, and elect coverage under the
original fee-for-service plan, at any time
during the 12-month period beginning on the
effective date of such enrollment.

*“(b) SPECIAL RULES FOR MSA PLANS.—Not-
withstanding the preceding provisions of this
subsection, an individual—

‘““(A) may elect an MSA plan only during—

‘(i) an initial open enrollment period de-
scribed in paragraph (1);

‘“(ii) an annual, coordinated election period
described in paragraph (3)(B); or

‘‘(iii) the month of November 1998;

‘(B) subject to subparagraph (C), may not
discontinue an election of an MSA plan ex-
cept during the periods described in clause
(ii) or (iii) of subparagraph (A) and under the
first sentence of paragraph (4); and

¢“(C) who elects an MSA plan during an an-
nual, coordinated election period, and who
never previously had elected such a plan,
may revoke such election, in a manner deter-
mined by the Secretary, by not later than
December 15 following the date of the elec-
tion.

‘(6) OPEN ENROLLMENT PERIODS.—Subject
to paragraph (5), a MedicareAdvantage orga-
nization—

‘“(A) shall accept elections or changes to
elections during the initial enrollment peri-
ods described in paragraph (1), during the pe-
riod beginning on November 15, 2005, and
ending on December 31, 2005, and during the
annual, coordinated election period under
paragraph (3) for each subsequent year, and
during special election periods described in
the first sentence of paragraph (4); and

‘(B) may accept other changes to elections
at such other times as the organization pro-
vides.

‘“(f) EFFECTIVENESS OF ELECTIONS AND
CHANGES OF ELECTIONS.—

‘(1) DURING INITIAL COVERAGE ELECTION PE-
RIOD.—An election of coverage made during
the initial coverage election period under
subsection (e)(1)(A) shall take effect upon
the date the individual becomes entitled to
(or enrolled for) benefits under part A, en-
rolled under part B, and enrolled under part
D, except as the Secretary may provide (con-
sistent with sections 1838 and 1860D-2)) in
order to prevent retroactive coverage.

‘“(2) DURING CONTINUOUS OPEN ENROLLMENT
PERIODS.—An election or change of coverage
made under subsection (e)(2) shall take effect
with the first day of the first calendar month
following the date on which the election or
change is made.

‘“(3) ANNUAL, COORDINATED ELECTION PE-
RIOD.—An election or change of coverage
made during an annual, coordinated election
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period (as defined in subsection (e)(3)(B)) in a
year shall take effect as of the first day of
the following year.

‘“(4) OTHER PERIODS.—An election or
change of coverage made during any other
period under subsection (e)(4) shall take ef-
fect in such manner as the Secretary pro-
vides in a manner consistent (to the extent
practicable) with protecting continuity of
health benefit coverage.

‘‘(g) GUARANTEED ISSUE AND RENEWAL.—

‘(1) IN GENERAL.—Except as provided in
this subsection, a MedicareAdvantage orga-
nization shall provide that at any time dur-
ing which elections are accepted under this
section with respect to a MedicareAdvantage
plan offered by the organization, the organi-
zation will accept without restrictions indi-
viduals who are eligible to make such elec-
tion.

‘“(2) PRIORITY.—If the Secretary determines
that a MedicareAdvantage organization, in
relation to a MedicareAdvantage plan it of-
fers, has a capacity limit and the number of
MedicareAdvantage eligible individuals who
elect the plan under this section exceeds the
capacity limit, the organization may limit
the election of individuals of the plan under
this section but only if priority in election is
provided—

“(A) first to such individuals as have elect-
ed the plan at the time of the determination;
and

‘“(B) then to other such individuals in such
a manner that does not discriminate, on a
basis described in section 1852(b), among the
individuals (who seek to elect the plan).

The preceding sentence shall not apply if it
would result in the enrollment of enrollees
substantially nonrepresentative, as deter-
mined in accordance with regulations of the
Secretary, of the medicare population in the
service area of the plan.

“(3) LIMITATION ON TERMINATION OF ELEC-
TION.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), a MedicareAdvantage organization may
not for any reason terminate the election of
any individual under this section for a
MedicareAdvantage plan it offers.

“(B) BASIS FOR TERMINATION OF ELECTION.—
A MedicareAdvantage organization may ter-
minate an individual’s election under this
section with respect to a MedicareAdvantage
plan it offers if—

‘(i) any MedicareAdvantage monthly basic
beneficiary premium, MedicareAdvantage
monthly beneficiary obligation for qualified
prescription drug coverage, or
MedicareAdvantage monthly beneficiary pre-
mium for required or optional enhanced
medical benefits required with respect to
such plan are not paid on a timely basis
(consistent with standards under section 1856
that provide for a grace period for late pay-
ment of such premiums);

‘“(ii) the individual has engaged in disrup-
tive behavior (as specified in such stand-
ards); or

‘(iii) the plan is terminated with respect
to all individuals under this part in the area
in which the individual resides.

¢“(C) CONSEQUENCE OF TERMINATION.—

(i) TERMINATIONS FOR CAUSE.—Any indi-
vidual whose election is terminated under
clause (i) or (ii) of subparagraph (B) is
deemed to have elected to receive benefits
under the original medicare fee-for-service
program option.

¢(i1) TERMINATION BASED ON PLAN TERMI-
NATION OR SERVICE AREA REDUCTION.—ANy in-
dividual whose election is terminated under
subparagraph (B)(iii) shall have a special
election period under subsection (e)(4)(A) in
which to change coverage to coverage under
another MedicareAdvantage plan. Such an
individual who fails to make an election dur-
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ing such period is deemed to have chosen to
change coverage to the original medicare
fee-for-service program option.

‘(D) ORGANIZATION OBLIGATION WITH RE-
SPECT TO ELECTION FORMS.—Pursuant to a
contract under section 1857858., each
MedicareAdvantage organization receiving
an election form under subsection (¢)(2) shall
transmit to the Secretary (at such time and
in such manner as the Secretary may speci-
fy) a copy of such form or such other infor-
mation respecting the election as the Sec-
retary may specify.

‘“(h) APPROVAL OF MARKETING MATERIAL
AND APPLICATION FORMS.—

‘(1) SUBMISSION.—No marketing material
or application form may be distributed by a
MedicareAdvantage organization to (or for
the use of) MedicareAdvantage eligible indi-
viduals unless—

““(A) at least 45 days (or 10 days in the case
described in paragraph (5)) before the date of
distribution the organization has submitted
the material or form to the Secretary for re-
view; and

‘(B) the Secretary has not disapproved the
distribution of such material or form.

‘“(2) REVIEW.—The standards established
under section 1856 shall include guidelines
for the review of any material or form sub-
mitted and under such guidelines the Sec-
retary shall disapprove (or later require the
correction of) such material or form if the
material or form is materially inaccurate or
misleading or otherwise makes a material
misrepresentation.

¢“(3) DEEMED APPROVAL (1-STOP SHOPPING).—
In the case of material or form that is sub-
mitted under paragraph (1)(A) to the Sec-
retary or a regional office of the Department
of Health and Human Services and the Sec-
retary or the office has not disapproved the
distribution of marketing material or form
under paragraph (1)(B) with respect to a
MedicareAdvantage plan in an area, the Sec-
retary is deemed not to have disapproved
such distribution in all other areas covered
by the plan and organization except with re-
gard to that portion of such material or form
that is specific only to an area involved.

‘(4) PROHIBITION OF CERTAIN MARKETING
PRACTICES.—Each MedicareAdvantage orga-
nization shall conform to fair marketing
standards, in relation to MedicareAdvantage
plans offered under this part, included in the
standards established under section 1856.
Such standards—

‘“(A) shall not permit a MedicareAdvantage
organization to provide for cash or other
monetary rebates as an inducement for en-
rollment or otherwise (other than as an addi-
tional benefit described in section
1854(g)(1)(C)(1)); and

‘(B) may include a prohibition against a
MedicareAdvantage organization (or agent of
such an organization) completing any por-
tion of any election form used to carry out
elections under this section on behalf of any
individual.

‘() SPECIAL TREATMENT OF MARKETING MA-
TERIAL FOLLOWING MODEL MARKETING LAN-
GUAGE.—In the case of marketing material of
an organization that uses, without modifica-
tion, proposed model language specified by
the Secretary, the period specified in para-
graph (1)(A) shall be reduced from 45 days to
10 days.

(1) EFFECT OF ELECTION OF
MEDICAREADVANTAGE PLAN OPTION.—

(1) PAYMENTS TO ORGANIZATIONS.—Subject
to sections 1852(a)(5), 1853(h), 1853(i),
1886(d)(11), and 1886(h)(3)(D), payments under
a contract with a MedicareAdvantage orga-
nization under section 1853(a) with respect to
an individual electing a MedicareAdvantage
plan offered by the organization shall be in-
stead of the amounts which (in the absence
of the contract) would otherwise be payable
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under parts A, B, and D for items and serv-
ices furnished to the individual.

‘“(2) ONLY ORGANIZATION ENTITLED TO PAY-
MENT.—Subject to sections 1853(f), 1853(h),
1853(i), 1857(f)(2), 1886(d)(11), and 1886(h)(3)(D),
only the MedicareAdvantage organization
shall be entitled to receive payments from
the Secretary under this title for services
furnished to the individual.”.

SEC. 202. BENEFITS AND BENEFICIARY PROTEC-
TIONS.

Section 1852 (42 U.S.C. 1395w-22) is amended
to read as follows:

‘‘BENEFITS AND BENEFICIARY PROTECTIONS

““SEC. 1852. (a) BASIC BENEFITS.—

‘(1) IN GENERAL.—Except as provided in
section 1859(b)(3) for MSA plans, each
MedicareAdvantage plan shall provide to
members enrolled under this part, through
providers and other persons that meet the
applicable requirements of this title and part
A of title XI—

‘“(A) those items and services (other than
hospice care) for which benefits are available
under parts A and B to individuals residing
in the area served by the plan;

‘(B) except as provided in paragraph (2)(D),
qualified prescription drug coverage under
part D to individuals residing in the area
served by the plan;

“(C) a maximum limitation on out-of-
pocket expenses and a unified deductible;
and

‘(D) additional benefits required under
section 1854(d)(1).

¢‘(2) SATISFACTION OF REQUIREMENT.—

‘““(A) IN GENERAL.—A MedicareAdvantage
plan (other than an MSA plan) offered by a
MedicareAdvantage organization satisfies
paragraph (1)(A), with respect to benefits for
items and services furnished other than
through a provider or other person that has
a contract with the organization offering the
plan, if the plan provides payment in an
amount so that—

‘(i) the sum of such payment amount and
any cost-sharing provided for under the plan;
is equal to at least

‘“(ii) the total dollar amount of payment
for such items and services as would other-
wise be authorized under parts A and B (in-
cluding any balance billing permitted under
such parts).

“(B) REFERENCE TO RELATED PROVISIONS.—
For provisions relating to—

‘(i) limitations on balance billing against
MedicareAdvantage organizations for non-
contract providers, see sections 1852(k) and
1866(a)(1)(0); and

‘‘(ii) limiting actuarial value of enrollee li-
ability for covered benefits, see section
1854(f).

¢(C) ELECTION OF UNIFORM COVERAGE POL-
IcY.—In the case of a MedicareAdvantage or-
ganization that offers a MedicareAdvantage
plan in an area in which more than 1 local
coverage policy is applied with respect to
different parts of the area, the organization
may elect to have the local coverage policy
for the part of the area that is most bene-
ficial to MedicareAdvantage enrollees (as
identified by the Secretary) apply with re-
spect to all MedicareAdvantage enrollees en-
rolled in the plan.

‘(D) SPECIAL RULE FOR PRIVATE FEE-FOR-
SERVICE PLANS.—

‘(i) IN GENERAL.—A private fee-for-service
plan may elect not to provide qualified pre-
scription drug coverage under part D to indi-
viduals residing in the area served by the
plan.

““(ii) AVAILABILITY OF DRUG COVERAGE FOR
ENROLLEES.—If a beneficiary enrolls in a plan
making the election described in clause (i),
the beneficiary may enroll for drug coverage
under part D with an eligible entity under
such part.
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¢“(3) ENHANCED MEDICAL BENEFITS.—

‘“(A) BENEFITS INCLUDED SUBJECT TO SEC-
RETARY’S APPROVAL.—Each  MedicareAd-
vantage organization may provide to individ-
uals enrolled under this part, other than
under an MSA plan (without affording those
individuals an option to decline the cov-
erage), enhanced medical benefits that the
Secretary may approve. The Secretary shall
approve any such enhanced medical benefits
unless the Secretary determines that includ-
ing such enhanced medical benefits would
substantially discourage enrollment by
MedicareAdvantage eligible individuals with
the organization.

“(B) AT ENROLLEES’ OPTION.—A Medi-
careAdvantage organization may not pro-
vide, under an MSA plan, enhanced medical
benefits that cover the deductible described
in section 1859(b)(2)(B). In applying the pre-
vious sentence, health benefits described in
section 1882(u)(2)(B) shall not be treated as
covering such deductible.

“(C) APPLICATION TO MEDICAREADVANTAGE
PRIVATE FEE-FOR-SERVICE PLANS.—Nothing in
this paragraph shall be construed as pre-
venting a MedicareAdvantage private fee-
for-service plan from offering enhanced med-
ical benefits that include payment for some
or all of the balance billing amounts per-
mitted consistent with section 1852(k) and
coverage of additional services that the plan
finds to be medically necessary.

‘(D) RULE FOR APPROVAL OF MEDICAL AND
PRESCRIPTION DRUG  BENEFITS.—Notwith-
standing the preceding provisions of this
paragraph, the Secretary may not approve
any enhanced medical benefit that provides
for the coverage of any prescription drug
(other than that relating to prescription
drugs covered under the original medicare
fee-for-service program option).

““(4) ORGANIZATION AS SECONDARY PAYER.—
Notwithstanding any other provision of law,
a MedicareAdvantage organization may (in
the case of the provision of items and serv-
ices to an individual under a MedicareAd-
vantage plan under circumstances in which
payment under this title is made secondary
pursuant to section 1862(b)(2)) charge or au-
thorize the provider of such services to
charge, in accordance with the charges al-
lowed under a law, plan, or policy described
in such section—

‘“(A) the insurance carrier, employer, or
other entity which under such law, plan, or
policy is to pay for the provision of such
services; or

‘“(B) such individual to the extent that the
individual has been paid under such law,
plan, or policy for such services.

““(5) NATIONAL COVERAGE DETERMINATIONS
AND LEGISLATIVE CHANGES IN BENEFITS.—If
there is a national coverage determination
or legislative change in benefits required to
be provided under this part made in the pe-
riod beginning on the date of an announce-
ment under section 1853(b) and ending on the
date of the next announcement under such
section and the Secretary projects that the
determination will result in a significant
change in the costs to a MedicareAdvantage
organization of providing the benefits that
are the subject of such national coverage de-
termination and that such change in costs
was not incorporated in the determination of
the benchmark amount announced under
section 1853(b)(1)(A) at the beginning of such
period, then, unless otherwise required by
law—

‘“(A) such determination or legislative
change in benefits shall not apply to con-
tracts under this part until the first contract
year that begins after the end of such period;
and

‘4(B) if such coverage determination or leg-
islative change provides for coverage of addi-
tional benefits or coverage under additional
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circumstances, section 1851(i)(1) shall not
apply to payment for such additional bene-
fits or benefits provided under such addi-
tional circumstances until the first contract
year that begins after the end of such period.

The projection under the previous sentence
shall be based on an analysis by the Sec-
retary of the actuarial costs associated with
the coverage determination or legislative
change in benefits.

‘(6) AUTHORITY TO PROHIBIT RISK SELEC-
TION.—The Secretary shall have the author-
ity to disapprove any MedicareAdvantage
plan that the Secretary determines is de-
signed to attract a population that is
healthier than the average population resid-
ing in the service area of the plan.

“(7) UNIFIED DEDUCTIBLE DEFINED.—In this
part, the term ‘unified deductible’ means an
annual deductible amount that is applied in
lieu of the inpatient hospital deductible
under section 1813(b)(1) and the deductible
under section 1833(b). Nothing in this part
shall be construed as preventing a
MedicareAdvantage organization from re-
quiring coinsurance or a copayment for inpa-
tient hospital services after the unified de-
ductible is satisfied, subject to the limita-
tion on enrollee liability under section
1854(f).

*“(b) ANTIDISCRIMINATION.—

‘(1) BENEFICIARIES.—

““(A) IN GENERAL.—A MedicareAdvantage
organization may not deny, limit, or condi-
tion the coverage or provision of benefits
under this part, for individuals permitted to
be enrolled with the organization under this
part, based on any health status-related fac-
tor described in section 2702(a)(1) of the Pub-
lic Health Service Act.

‘‘(B) CONSTRUCTION.—Except as provided
under section 1851(a)(3)(B), subparagraph (A)
shall not be construed as requiring a
MedicareAdvantage organization to enroll
individuals who are determined to have end-
stage renal disease.

‘(2) PROVIDERS.—A MedicareAdvantage or-
ganization shall not discriminate with re-
spect to participation, reimbursement, or in-
demnification as to any provider who is act-
ing within the scope of the provider’s license
or certification under applicable State law,
solely on the basis of such license or certifi-
cation. This paragraph shall not be con-
strued to prohibit a plan from including pro-
viders only to the extent necessary to meet
the needs of the plan’s enrollees or from es-
tablishing any measure designed to maintain
quality and control costs consistent with the
responsibilities of the plan.

¢‘(c) DISCLOSURE REQUIREMENTS.—

‘(1) DETAILED DESCRIPTION OF PLAN PROVI-
SIONS.—A MedicareAdvantage organization
shall disclose, in clear, accurate, and stand-
ardized form to each enrollee with a
MedicareAdvantage plan offered by the orga-
nization under this part at the time of en-
rollment and at least annually thereafter,
the following information regarding such
plan:

‘““(A) SERVICE AREA.—The plan’s service
area.

‘“(B) BENEFITS.—Benefits offered under the
plan, including information described sec-
tion 1852(a)(1) (relating to benefits under the
original Medicare fee-for-service program op-
tion, the maximum limitation in out-of-
pocket expenses and the unified deductible,
and qualified prescription drug coverage
under part D, respectively) and exclusions
from coverage and, if it is an MSA plan, a
comparison of benefits under such a plan
with Dbenefits under other MedicareAd-
vantage plans.

‘(C) Access.—The number, mix, and dis-
tribution of plan providers, out-of-network
coverage (if any) provided by the plan, and
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any point-of-service option (including the
MedicareAdvantage monthly beneficiary pre-
mium for enhanced medical benefits for such
option).

‘(D) OUT-OF-AREA COVERAGE.—Out-of-area
coverage provided by the plan.

‘“(E) EMERGENCY COVERAGE.—Coverage of
emergency services, including—

‘(i) the appropriate use of emergency serv-
ices, including use of the 911 telephone sys-
tem or its local equivalent in emergency sit-
uations and an explanation of what con-
stitutes an emergency situation;

¢‘(ii) the process and procedures of the plan
for obtaining emergency services; and

‘‘(iii) the locations of—

‘() emergency departments; and

‘“(IT1) other settings, in which plan physi-
cians and hospitals provide emergency serv-
ices and post-stabilization care.

‘“(F) ENHANCED MEDICAL BENEFITS.—En-
hanced medical benefits available from the
organization offering the plan, including—

‘‘(i) whether the enhanced medical benefits
are optional;

¢“(ii) the enhanced medical benefits cov-
ered; and

‘‘(iii) the MedicareAdvantage monthly ben-
eficiary premium for enhanced medical bene-
fits.

“(G) PRIOR AUTHORIZATION RULES.—Rules
regarding prior authorization or other re-
view requirements that could result in non-
payment.

‘“(H) PLAN GRIEVANCE AND APPEALS PROCE-
DURES.—AIl plan appeal or grievance rights
and procedures.

“(I) QUALITY ASSURANCE PROGRAM.—A de-
scription of the organization’s quality assur-
ance program under subsection (e).

¢“(2) DISCLOSURE UPON REQUEST.—Upon re-
quest of a MedicareAdvantage eligible indi-
vidual, a MedicareAdvantage organization
must provide the following information to
such individual:

‘“(A) The general coverage information and
general comparative plan information made
available under clauses (i) and (ii) of section
1851(d)(2)(A).

‘(B) Information on procedures used by the
organization to control utilization of serv-
ices and expenditures.

“(C) Information on the number of griev-
ances, reconsiderations, and appeals and on
the disposition in the aggregate of such mat-
ters.

‘(D) An overall summary description as to
the method of compensation of participating
physicians.

‘“(E) The information described in subpara-
graphs (A) through (C) in relation to the
qualified prescription drug coverage provided
by the organization.

“‘(d) ACCESS TO SERVICES.—

‘(1) IN GENERAL.—A MedicareAdvantage
organization offering a MedicareAdvantage
plan may select the providers from whom the
benefits under the plan are provided so long
as—

“‘(A) the organization makes such benefits
available and accessible to each individual
electing the plan within the plan service
area with reasonable promptness and in a
manner which assures continuity in the pro-
vision of benefits;

‘‘(B) when medically necessary the organi-
zation makes such benefits available and ac-
cessible 24 hours a day and 7 days a week;

‘(C) the plan provides for reimbursement
with respect to services which are covered
under subparagraphs (A) and (B) and which
are provided to such an individual other than
through the organization, if—

‘(i) the services were not emergency serv-
ices (as defined in paragraph (3)), but—

““(I) the services were medically necessary
and immediately required because of an un-
foreseen illness, injury, or condition; and
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‘“(IT) it was not reasonable given the cir-
cumstances to obtain the services through
the organization;

‘“(ii) the services were renal dialysis serv-
ices and were provided other than through
the organization because the individual was
temporarily out of the plan’s service area; or

‘“(iii) the services are maintenance care or
post-stabilization care covered under the
guidelines established under paragraph (2);

‘(D) the organization provides access to
appropriate providers, including credentialed
specialists, for medically necessary treat-
ment and services; and

‘“(E) coverage is provided for emergency
services (as defined in paragraph (3)) without
regard to prior authorization or the emer-
gency care provider’s contractual relation-
ship with the organization.

‘“(2) GUIDELINES RESPECTING COORDINATION
OF POST-STABILIZATION CARE.—A MedicareAd-
vantage plan shall comply with such guide-
lines as the Secretary may prescribe relating
to promoting efficient and timely coordina-
tion of appropriate maintenance and post-
stabilization care of an enrollee after the en-
rollee has been determined to be stable under
section 1867.

‘“(3) DEFINITION OF EMERGENCY SERVICES.—
In this subsection—

‘““(A) IN GENERAL.—The term ‘emergency
services’ means, with respect to an indi-
vidual enrolled with an organization, covered
inpatient and outpatient services that—

‘“(i) are furnished by a provider that is
qualified to furnish such services under this
title; and

‘“(ii) are needed to evaluate or stabilize an
emergency medical condition (as defined in
subparagraph (B)).

“(B) EMERGENCY MEDICAL CONDITION BASED
ON PRUDENT LAYPERSON.—The term ‘emer-
gency medical condition’” means a medical
condition manifesting itself by acute symp-
toms of sufficient severity (including severe
pain) such that a prudent layperson, who
possesses an average knowledge of health
and medicine, could reasonably expect the
absence of immediate medical attention to
result in—

‘(i) placing the health of the individual
(or, with respect to a pregnant woman, the
health of the woman or her unborn child) in
serious jeopardy;

‘“(ii) serious impairment to bodily func-
tions; or

‘“(iii) serious dysfunction of any bodily
organ or part.

‘“(4) ASSURING ACCESS TO SERVICES IN
MEDICAREADVANTAGE PRIVATE FEE-FOR-SERV-
ICE PLANS.—In addition to any other require-
ments under this part, in the case of a
MedicareAdvantage private fee-for-service
plan, the organization offering the plan must
demonstrate to the Secretary that the orga-
nization has sufficient number and range of
health care professionals and providers will-
ing to provide services under the terms of
the plan. The Secretary shall find that an or-
ganization has met such requirement with
respect to any category of health care pro-
fessional or provider if, with respect to that
category of provider—

‘“(A) the plan has established payment
rates for covered services furnished by that
category of provider that are not less than
the payment rates provided for under part A,
B, or D for such services; or

‘(B) the plan has contracts or agreements
with a sufficient number and range of pro-
viders within such category to provide cov-
ered services under the terms of the plan,

or a combination of both. The previous sen-
tence shall not be construed as restricting
the persons from whom enrollees under such
a plan may obtain covered benefits.

‘‘(e) QUALITY ASSURANCE PROGRAM.—
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‘(1) IN GENERAL.—Each MedicareAdvan-
tage organization must have arrangements,
consistent with any regulation, for an ongo-
ing quality assurance program for health
care services it provides to individuals en-
rolled with MedicareAdvantage plans of the
organization.

¢“(2) ELEMENTS OF PROGRAM.—

‘““(A) IN GENERAL.—The quality assurance
program of an organization with respect to a
MedicareAdvantage plan (other than a
MedicareAdvantage private fee-for-service
plan or a nonnetwork MSA plan) it offers
shall—

‘“(i) stress health outcomes and provide for
the collection, analysis, and reporting of
data (in accordance with a quality measure-
ment system that the Secretary recognizes)
that will permit measurement of outcomes
and other indices of the quality of
MedicareAdvantage plans and organizations;

‘(ii) monitor and evaluate high volume
and high risk services and the care of acute
and chronic conditions;

‘‘(iii) provide access to disease manage-
ment and chronic care services;

‘“(iv) provide access to preventive benefits
and information for enrollees on such bene-
fits;

“(v) evaluate the continuity and coordina-
tion of care that enrollees receive;

‘(vi) be evaluated on an ongoing basis as
to its effectiveness;

‘“(vii) include measures of consumer satis-
faction;

‘‘(viii) provide the Secretary with such ac-
cess to information collected as may be ap-
propriate to monitor and ensure the quality
of care provided under this part;

‘(ix) provide review by physicians and
other health care professionals of the process
followed in the provision of such health care
services;

‘“(x) provide for the establishment of writ-
ten protocols for utilization review, based on
current standards of medical practice;

‘(xi) have mechanisms to detect both un-
derutilization and overutilization of serv-
ices;

‘(xii) after identifying areas for improve-
ment, establish or alter practice parameters;

‘(xiii) take action to improve quality and
assesses the effectiveness of such action
through systematic followup; and

“(xiv) make available information on qual-
ity and outcomes measures to facilitate ben-
eficiary comparison and choice of health
coverage options (in such form and on such
quality and outcomes measures as the Sec-
retary determines to be appropriate).

Such program shall include a separate focus
(with respect to all the elements described in
this subparagraph) on racial and ethnic mi-
norities.

“(B) ELEMENTS OF PROGRAM FOR ORGANIZA-
TIONS OFFERING MEDICAREADVANTAGE PRIVATE
FEE-FOR-SERVICE PLANS, AND NONNETWORK
MSA PLANS.—The quality assurance program
of an organization with respect to a
MedicareAdvantage private fee-for-service
plan or a nonnetwork MSA plan it offers
shall—

‘(i) meet the requirements of clauses (i)
through (viii) of subparagraph (A);

‘(i) insofar as it provides for the estab-
lishment of written protocols for utilization
review, base such protocols on current stand-
ards of medical practice; and

‘‘(iii) have mechanisms to evaluate utiliza-
tion of services and inform providers and en-
rollees of the results of such evaluation.
Such program shall include a separate focus
(with respect to all the elements described in
this subparagraph) on racial and ethnic mi-
norities.
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“(C) DEFINITION OF NONNETWORK MSA
PLAN.—In this subsection, the term ‘nonnet-
work MSA plan’ means an MSA plan offered
by a MedicareAdvantage organization that
does not provide benefits required to be pro-
vided by this part, in whole or in part,
through a defined set of providers under con-
tract, or under another arrangement, with
the organization.

““(3) EXTERNAL REVIEW.—

‘““(A) IN GENERAL.—Each MedicareAdvan-
tage organization shall, for each Medi-
careAdvantage plan it operates, have an
agreement with an independent quality re-
view and improvement organization ap-
proved by the Secretary to perform functions
of the type described in paragraphs (4)(B) and
(14) of section 1154(a) with respect to services
furnished by MedicareAdvantage plans for
which payment is made under this title. The
previous sentence shall not apply to a Medi-
careAdvantage private fee-for-service plan or
a nonnetwork MSA plan that does not em-
ploy utilization review.

‘(B) NONDUPLICATION OF ACCREDITATION.—
Except in the case of the review of quality
complaints, and consistent with subpara-
graph (C), the Secretary shall ensure that
the external review activities conducted
under subparagraph (A) are not duplicative
of review activities conducted as part of the
accreditation process.

‘“(C) WAIVER AUTHORITY.—The Secretary
may waive the requirement described in sub-
paragraph (A) in the case of an organization
if the Secretary determines that the organi-
zation has consistently maintained an excel-
lent record of quality assurance and compli-
ance with other requirements under this
part.

*“(4) TREATMENT OF ACCREDITATION.—

‘“(A) IN GENERAL.—The Secretary shall pro-
vide that a MedicareAdvantage organization
is deemed to meet all the requirements de-
scribed in any specific clause of subpara-
graph (B) if the organization is accredited
(and periodically reaccredited) by a private
accrediting organization under a process
that the Secretary has determined assures
that the accrediting organization applies and
enforces standards that meet or exceed the
standards established under section 1856 to
carry out the requirements in such clause.

“(B) REQUIREMENTS DESCRIBED.—The provi-
sions described in this subparagraph are the
following:

‘(i) Paragraphs (1) and (2) of this sub-
section (relating to quality assurance pro-
grams).

“(ii) Subsection
discrimination).

‘“(iii) Subsection (d) (relating to access to
services).

‘“(iv) Subsection (h) (relating to confiden-
tiality and accuracy of enrollee records).

“(v) Subsection (i) (relating to information
on advance directives).

“‘(vi) Subsection (j) (relating to provider
participation rules).

¢(C) TIMELY ACTION ON APPLICATIONS.—The
Secretary shall determine, within 210 days
after the date the Secretary receives an ap-
plication by a private accrediting organiza-
tion and using the criteria specified in sec-
tion 1865(b)(2), whether the process of the
private accrediting organization meets the
requirements with respect to any specific
clause in subparagraph (B) with respect to
which the application is made. The Sec-
retary may not deny such an application on
the basis that it seeks to meet the require-
ments with respect to only one, or more than
one, such specific clause.

‘(D) CONSTRUCTION.—Nothing in this para-
graph shall be construed as limiting the au-
thority of the Secretary under section 1857,
including the authority to terminate con-

(b) (relating to anti-
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tracts with MedicareAdvantage organiza-
tions under subsection (c)(2) of such section.

‘“(5) REPORT TO CONGRESS.—

““(A) IN GENERAL.—The Secretary shall sub-
mit to Congress a biennial report regarding
how quality assurance programs conducted
under this subsection focus on racial and
ethnic minorities.

‘(B) CONTENTS OF REPORT.—Each such re-
port shall include the following:

‘(i) A description of the means by which
such programs focus on such racial and eth-
nic minorities.

‘“(ii) An evaluation of the impact of such
programs on eliminating health disparities
and on improving health outcomes, con-
tinuity and coordination of care, manage-
ment of chronic conditions, and consumer
satisfaction.

‘(iii) Recommendations on ways to reduce
clinical outcome disparities among racial
and ethnic minorities.

“(f) GRIEVANCE MECHANISM.—Each Medi-
careAdvantage organization must provide
meaningful procedures for hearing and re-
solving grievances between the organization
(including any entity or individual through
which the organization provides health care
services) and enrollees with MedicareAdvan-
tage plans of the organization under this
part.

‘‘(g) COVERAGE DETERMINATIONS, RECONSID-
ERATIONS, AND APPEALS.—

‘(1) DETERMINATIONS BY ORGANIZATION.—

‘“(A) IN GENERAL.—A MedicareAdvantage
organization shall have a procedure for mak-
ing determinations regarding whether an in-
dividual enrolled with the plan of the organi-
zation under this part is entitled to receive
a health service under this section and the
amount (if any) that the individual is re-
quired to pay with respect to such service.
Subject to paragraph (3), such procedures
shall provide for such determination to be
made on a timely basis.

“(B) EXPLANATION OF DETERMINATION.—
Such a determination that denies coverage,
in whole or in part, shall be in writing and
shall include a statement in understandable
language of the reasons for the denial and a
description of the reconsideration and ap-
peals processes.

¢“(2) RECONSIDERATIONS.—

‘“(A) IN GENERAL.—The organization shall
provide for reconsideration of a determina-
tion described in paragraph (1)(B) upon re-
quest by the enrollee involved. The reconsid-
eration shall be within a time period speci-
fied by the Secretary, but shall be made, sub-
ject to paragraph (3), not later than 60 days
after the date of the receipt of the request
for reconsideration.

¢‘(B) PHYSICIAN DECISION ON CERTAIN RECON-
SIDERATIONS.—A reconsideration relating to
a determination to deny coverage based on a
lack of medical necessity shall be made only
by a physician with appropriate expertise in
the field of medicine which necessitates
treatment who is other than a physician in-
volved in the initial determination.

¢“(3) EXPEDITED DETERMINATIONS AND RE-
CONSIDERATIONS.—

““(A) RECEIPT OF REQUESTS.—

‘(i) ENROLLEE REQUESTS.—An enrollee in a
MedicareAdvantage plan may request, either
in writing or orally, an expedited determina-
tion under paragraph (1) or an expedited re-
consideration under paragraph (2) by the
MedicareAdvantage organization.

‘‘(ii) PHYSICIAN REQUESTS.—A physician, re-
gardless whether the physician is affiliated
with the organization or not, may request,
either in writing or orally, such an expedited
determination or reconsideration.

‘(B) ORGANIZATION PROCEDURES.—

‘(i) IN GENERAL.—The MedicareAdvantage
organization shall maintain procedures for
expediting organization determinations and
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reconsiderations when, upon request of an
enrollee, the organization determines that
the application of the normal timeframe for
making a determination (or a reconsider-
ation involving a determination) could seri-
ously jeopardize the life or health of the en-
rollee or the enrollee’s ability to regain max-
imum function.

“(ii) EXPEDITION REQUIRED FOR PHYSICIAN
REQUESTS.—In the case of a request for an ex-
pedited determination or reconsideration
made under subparagraph (A)(ii), the organi-
zation shall expedite the determination or
reconsideration if the request indicates that
the application of the normal timeframe for
making a determination (or a reconsider-
ation involving a determination) could seri-
ously jeopardize the life or health of the en-
rollee or the enrollee’s ability to regain max-
imum function.

‘“(iii) TIMELY RESPONSE.—In cases described
in clauses (i) and (ii), the organization shall
notify the enrollee (and the physician in-
volved, as appropriate) of the determination
or reconsideration under time limitations es-
tablished by the Secretary, but not later
than 72 hours of the time of receipt of the re-
quest for the determination or reconsider-
ation (or receipt of the information nec-
essary to make the determination or recon-
sideration), or such longer period as the Sec-
retary may permit in specified cases.

‘“(4) INDEPENDENT REVIEW OF CERTAIN COV-
ERAGE DENIALS.—The Secretary shall con-
tract with an independent, outside entity to
review and resolve in a timely manner recon-
siderations that affirm denial of coverage, in
whole or in part. The provisions of section
1869(c)(b) shall apply to independent outside
entities under contract with the Secretary
under this paragraph.

‘(6) APPEALS.—An enrollee with a Medi-
careAdvantage plan of a MedicareAdvantage
organization under this part who is dissatis-
fied by reason of the enrollee’s failure to re-
ceive any health service to which the en-
rollee believes the enrollee is entitled and at
no greater charge than the enrollee believes
the enrollee is required to pay is entitled, if
the amount in controversy is $100 or more, to
a hearing before the Secretary to the same
extent as is provided in section 205(b), and in
any such hearing the Secretary shall make
the organization a party. If the amount in
controversy is $1,000 or more, the individual
or organization shall, upon notifying the
other party, be entitled to judicial review of
the Secretary’s final decision as provided in
section 205(g), and both the individual and
the organization shall be entitled to be par-
ties to that judicial review. In applying sub-
sections (b) and (g) of section 205 as provided
in this paragraph, and in applying section
205(1) thereto, any reference therein to the
Commissioner of Social Security or the So-
cial Security Administration shall be consid-
ered a reference to the Secretary or the De-
partment of Health and Human Services, re-
spectively.

“‘(h) CONFIDENTIALITY AND ACCURACY OF EN-
ROLLEE RECORDS.—Insofar as a MedicareAd-
vantage organization maintains medical
records or other health information regard-
ing enrollees under this part, the Medi-
careAdvantage organization shall establish
procedures—

‘(1) to safeguard the privacy of any indi-
vidually identifiable enrollee information;

‘(2) to maintain such records and informa-
tion in a manner that is accurate and time-
ly; and

‘(3) to assure timely access of enrollees to
such records and information.

‘(i) INFORMATION ON ADVANCE DIREC-
TIVES.—Each MedicareAdvantage organiza-
tion shall meet the requirement of section
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1866(f) (relating to maintaining written poli-
cies and procedures respecting advance di-
rectives).

“(j) RULES REGARDING PROVIDER PARTICI-
PATION.—

‘(1) PROCEDURES.—Insofar as a Medicare-
Advantage organization offers benefits under
a MedicareAdvantage plan through agree-
ments with physicians, the organization
shall establish reasonable procedures relat-
ing to the participation (under an agreement
between a physician and the organization) of
physicians under such a plan. Such proce-
dures shall include—

‘“(A) providing notice of the rules regard-
ing participation;

‘(B) providing written notice of participa-
tion decisions that are adverse to physicians;
and

‘(C) providing a process within the organi-
zation for appealing such adverse decisions,
including the presentation of information
and views of the physician regarding such de-
cision.

¢‘(2) CONSULTATION IN MEDICAL POLICIES.—A
MedicareAdvantage organization shall con-
sult with physicians who have entered into
participation agreements with the organiza-
tion regarding the organization’s medical
policy, quality, and medical management
procedures.

‘“(3) PROHIBITING INTERFERENCE WITH PRO-
VIDER ADVICE TO ENROLLEES.—

‘““(A) IN GENERAL.—Subject to subpara-
graphs (B) and (C), a MedicareAdvantage or-
ganization (in relation to an individual en-
rolled under a MedicareAdvantage plan of-
fered by the organization under this part)
shall not prohibit or otherwise restrict a
covered health care professional (as defined
in subparagraph (D)) from advising such an
individual who is a patient of the profes-
sional about the health status of the indi-
vidual or medical care or treatment for the
individual’s condition or disease, regardless
of whether benefits for such care or treat-
ment are provided under the plan, if the pro-
fessional is acting within the lawful scope of
practice.

‘“(B) CONSCIENCE PROTECTION.—Subpara-
graph (A) shall not be construed as requiring
a MedicareAdvantage plan to provide, reim-
burse for, or provide coverage of a counseling
or referral service if the MedicareAdvantage
organization offering the plan—

‘“(i) objects to the provision of such service
on moral or religious grounds; and

‘‘(ii) in the manner and through the writ-
ten instrumentalities such
MedicareAdvantage organization deems ap-
propriate, makes available information on
its policies regarding such service to pro-
spective enrollees before or during enroll-
ment and to enrollees within 90 days after
the date that the organization or plan adopts
a change in policy regarding such a coun-
seling or referral service.

‘(C) CONSTRUCTION.—Nothing in subpara-
graph (B) shall be construed to affect disclo-
sure requirements under State law or under
the Employee Retirement Income Security
Act of 1974.

‘(D) HEALTH CARE PROFESSIONAL DE-
FINED.—For purposes of this paragraph, the
term ‘health care professional’ means a phy-
sician (as defined in section 1861(r)) or other
health care professional if coverage for the
professional’s services is provided under the
MedicareAdvantage plan for the services of
the professional. Such term includes a podia-
trist, optometrist, chiropractor, psycholo-
gist, dentist, licensed pharmacist, physician
assistant, physical or occupational therapist
and therapy assistant, speech-language pa-
thologist, audiologist, registered or licensed
practical nurse (including nurse practi-
tioner, clinical nurse specialist, certified
registered nurse anesthetist, and certified
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nurse-midwife), licensed certified social
worker, registered respiratory therapist, and
certified respiratory therapy technician.

“(4) LIMITATIONS ON PHYSICIAN INCENTIVE
PLANS.—

‘“(A) IN GENERAL.—No MedicareAdvantage
organization may operate any physician in-
centive plan (as defined in subparagraph (B))
unless the following requirements are met:

‘“(i) No specific payment is made directly
or indirectly under the plan to a physician or
physician group as an inducement to reduce
or limit medically necessary services pro-
vided with respect to a specific individual
enrolled with the organization.

““(ii) If the plan places a physician or phy-
sician group at substantial financial risk (as
determined by the Secretary) for services
not provided by the physician or physician
group, the organization—

‘“(I) provides stop-loss protection for the
physician or group that is adequate and ap-
propriate, based on standards developed by
the Secretary that take into account the
number of physicians placed at such substan-
tial financial risk in the group or under the
plan and the number of individuals enrolled
with the organization who receive services
from the physician or group; and

‘“(IT) conducts periodic surveys of both in-
dividuals enrolled and individuals previously
enrolled with the organization to determine
the degree of access of such individuals to
services provided by the organization and
satisfaction with the quality of such serv-
ices.

‘“(iii) The organization provides the Sec-
retary with descriptive information regard-
ing the plan, sufficient to permit the Sec-
retary to determine whether the plan is in
compliance with the requirements of this
subparagraph.

“(B) PHYSICIAN INCENTIVE PLAN DEFINED.—
In this paragraph, the term ‘physician incen-
tive plan’ means any compensation arrange-
ment between a MedicareAdvantage organi-
zation and a physician or physician group
that may directly or indirectly have the ef-
fect of reducing or limiting services provided
with respect to individuals enrolled with the
organization under this part.

¢“(5) LIMITATION ON PROVIDER INDEMNIFICA-
TION.—A MedicareAdvantage organization
may not provide (directly or indirectly) for a
health care professional, provider of services,
or other entity providing health care serv-
ices (or group of such professionals, pro-
viders, or entities) to indemnify the organi-
zation against any liability resulting from a
civil action brought for any damage caused
to an enrollee with a MedicareAdvantage
plan of the organization under this part by
the organization’s denial of medically nec-
essary care.

“(6) SPECIAL RULES FOR
MEDICAREADVANTAGE PRIVATE FEE-FOR-SERV-
ICE PLANS.—For purposes of applying this
part (including subsection (k)(1)) and section
1866(a)(1)(0), a hospital (or other provider of
services), a physician or other health care
professional, or other entity furnishing
health care services is treated as having an
agreement or contract in effect with a
MedicareAdvantage organization (with re-
spect to an individual enrolled in a
MedicareAdvantage private fee-for-service
plan it offers), if—

‘““(A) the provider, professional, or other
entity furnishes services that are covered
under the plan to such an enrollee; and

‘““(B) before providing such services, the
provider, professional, or other entity —

‘“(i) has been informed of the individual’s
enrollment under the plan; and

“(ii) either—

‘(I) has been informed of the terms and
conditions of payment for such services
under the plan; or
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“(II) is given a reasonable opportunity to
obtain information concerning such terms
and conditions,

in a manner reasonably designed to effect in-
formed agreement by a provider.

The previous sentence shall only apply in the
absence of an explicit agreement between
such a provider, professional, or other entity
and the MedicareAdvantage organization.

(k) TREATMENT OF SERVICES FURNISHED BY
CERTAIN PROVIDERS.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2), a physician or other entity
(other than a provider of services) that does
not have a contract establishing payment
amounts for services furnished to an indi-
vidual enrolled under this part with a
MedicareAdvantage organization described
in section 1851(a)(2)(A) shall accept as pay-
ment in full for covered services under this
title that are furnished to such an individual
the amounts that the physician or other en-
tity could collect if the individual were not
so enrolled. Any penalty or other provision
of law that applies to such a payment with
respect to an individual entitled to benefits
under this title (but not enrolled with a
MedicareAdvantage organization under this
part) also applies with respect to an indi-
vidual so enrolled.

¢(2) APPLICATION TO MEDICAREADVANTAGE
PRIVATE FEE-FOR-SERVICE PLANS.—

“(A) BALANCE BILLING LIMITS UNDER
MEDICAREADVANTAGE PRIVATE FEE-FOR-SERV-
ICE PLANS IN CASE OF CONTRACT PROVIDERS.—

‘(i) IN GENERAL.—In the case of an indi-
vidual enrolled in a MedicareAdvantage pri-
vate fee-for-service plan under this part, a
physician, provider of services, or other enti-
ty that has a contract (including through the
operation of subsection (j)(6)) establishing a
payment rate for services furnished to the
enrollee shall accept as payment in full for
covered services under this title that are fur-
nished to such an individual an amount not
to exceed (including any deductibles, coin-
surance, copayments, or balance billing oth-
erwise permitted under the plan) an amount
equal to 115 percent of such payment rate.

¢‘(ii) PROCEDURES TO ENFORCE LIMITS.—The
MedicareAdvantage organization that offers
such a plan shall establish procedures, simi-
lar to the procedures described in section
1848(g)(1)(A), in order to carry out clause (i).

“(iii) ASSURING ENFORCEMENT.—If the
MedicareAdvantage organization fails to es-
tablish and enforce procedures required
under clause (ii), the organization is subject
to intermediate sanctions under section
1857(g).

‘(B) ENROLLEE LIABILITY FOR NONCONTRACT
PROVIDERS.—For provisions—

‘(i) establishing a minimum payment rate
in the case of noncontract providers under a
MedicareAdvantage private fee-for-service
plan, see section 1852(a)(2); or

‘“(ii) limiting enrollee liability in the case
of covered services furnished by such pro-
viders, see paragraph (1) and section
1866(a)(1)(0).

‘(C) INFORMATION ON BENEFICIARY LIABIL-
ITY.—

‘(i) IN GENERAL.—Each MedicareAdvantage
organization that offers a Medi-
careAdvantage private fee-for-service plan
shall provide that enrollees under the plan
who are furnished services for which pay-
ment is sought under the plan are provided
an appropriate explanation of benefits (con-
sistent with that provided under parts A, B,
and D, and, if applicable, under medicare
supplemental policies) that includes a clear
statement of the amount of the enrollee’s 1i-
ability (including any liability for balance
billing consistent with this subsection) with
respect to payments for such services.



June 18, 2003

‘‘(ii) ADVANCE NOTICE BEFORE RECEIPT OF IN-
PATIENT HOSPITAL SERVICES AND CERTAIN
OTHER SERVICES.—In addition, such organiza-
tion shall, in its terms and conditions of pay-
ments to hospitals for inpatient hospital
services and for other services identified by
the Secretary for which the amount of the
balance billing under subparagraph (A) could
be substantial, require the hospital to pro-
vide to the enrollee, before furnishing such
services and if the hospital imposes balance
billing under subparagraph (A)—

“(I) notice of the fact that balance billing
is permitted under such subparagraph for
such services; and

“(II) a good faith estimate of the likely
amount of such balance billing (if any), with
respect to such services, based upon the pre-
senting condition of the enrollee.

(1) RETURN TO HOME SKILLED NURSING FA-
CILITIES FOR COVERED POST-HOSPITAL EX-
TENDED CARE SERVICES.—

‘(1) ENSURING RETURN TO HOME SNF.—

‘“(A) IN GENERAL.—In providing coverage of
post-hospital extended care services, a
MedicareAdvantage plan shall provide for
such coverage through a home skilled nurs-
ing facility if the following conditions are
met:

‘(i) ENROLLEE ELECTION.—The enrollee
elects to receive such coverage through such
facility.

‘(ii) SNF AGREEMENT.—The facility has a
contract with the MedicareAdvantage orga-
nization for the provision of such services, or
the facility agrees to accept substantially
similar payment under the same terms and
conditions that apply to similarly situated
skilled nursing facilities that are under con-
tract with the MedicareAdvantage organiza-
tion for the provision of such services and
through which the enrollee would otherwise
receive such services.

‘(B) MANNER OF PAYMENT TO HOME SNF.—
The organization shall provide payment to
the home skilled nursing facility consistent
with the contract or the agreement described
in subparagraph (A)(ii), as the case may be.

‘(2) NO LESS FAVORABLE COVERAGE.—The
coverage provided under paragraph (1) (in-
cluding scope of services, cost-sharing, and
other criteria of coverage) shall be no less fa-
vorable to the enrollee than the coverage
that would be provided to the enrollee with
respect to a skilled nursing facility the post-
hospital extended care services of which are
otherwise covered under the
MedicareAdvantage plan.

‘(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to do the
following:

““(A) To require coverage through a skilled
nursing facility that is not otherwise quali-
fied to provide benefits under part A for
medicare beneficiaries not enrolled in a
MedicareAdvantage plan.

“(B) To prevent a skilled nursing facility
from refusing to accept, or imposing condi-
tions upon the acceptance of, an enrollee for
the receipt of post-hospital extended care
services.

‘“(4) DEFINITIONS.—In this subsection:

““(A) HOME SKILLED NURSING FACILITY.—The
term ‘home skilled nursing facility’ means,
with respect to an enrollee who is entitled to
receive post-hospital extended care services
under a MedicareAdvantage plan, any of the
following skilled nursing facilities:

‘(1) SNF RESIDENCE AT TIME OF ADMIS-
SION.—The skilled nursing facility in which
the enrollee resided at the time of admission
to the hospital preceding the receipt of such
post-hospital extended care services.

“(ii) SNF IN CONTINUING CARE RETIREMENT
COMMUNITY.—A skilled nursing facility that
is providing such services through a con-
tinuing care retirement community (as de-
fined in subparagraph (B)) which provided
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residence to the enrollee at the time of such
admission.

¢‘(iii) SNF RESIDENCE OF SPOUSE AT TIME OF
DISCHARGE.—The skilled nursing facility in
which the spouse of the enrollee is residing
at the time of discharge from such hospital.

‘(B) CONTINUING CARE RETIREMENT COMMU-
NITY.—The term ‘continuing care retirement
community’ means, with respect to an en-
rollee in a MedicareAdvantage plan, an ar-
rangement under which housing and health-
related services are provided (or arranged)
through an organization for the enrollee
under an agreement that is effective for the
life of the enrollee or for a specified period.”.
SEC. 203. PAYMENTS TO MEDICAREADVANTAGE

ORGANIZATIONS.

Section 1853 (42 U.S.C. 1395w-23) is amended
to read as follows:

“PAYMENTS TO MEDICAREADVANTAGE
ORGANIZATIONS

“SEC. 1853. (a) PAYMENTS TO ORGANIZA-
TIONS.—

(1) MONTHLY PAYMENTS.—

‘““(A) IN GENERAL.—Under a contract under
section 1857 and subject to subsections (f),
(h), and (j) and section 1859(e)(4), the Sec-
retary shall make, to each
MedicareAdvantage organization, with re-
spect to coverage of an individual for a
month under this part in a
MedicareAdvantage payment area, separate
monthly payments with respect to—

‘“(i) benefits under the original medicare
fee-for-service program under parts A and B
in accordance with subsection (d); and

‘‘(i1) benefits under the voluntary prescrip-
tion drug program under part D in accord-
ance with section 1858A and the other provi-
sions of this part.

“(B) SPECIAL RULE FOR END-STAGE RENAL
DISEASE.—The Secretary shall establish sepa-
rate rates of payment to a
MedicareAdvantage organization with re-
spect to classes of individuals determined to
have end-stage renal disease and enrolled in
a MedicareAdvantage plan of the organiza-
tion. Such rates of payment shall be actuari-
ally equivalent to rates paid to other enroll-
ees in the MedicareAdvantage payment area
(or such other area as specified by the Sec-
retary). In accordance with regulations, the
Secretary shall provide for the application of
the seventh sentence of section 1881(b)(7) to
payments under this section covering the
provision of renal dialysis treatment in the
same manner as such sentence applies to
composite rate payments described in such
sentence. In establishing such rates, the Sec-
retary shall provide for appropriate adjust-
ments to increase each rate to reflect the
demonstration rate (including the risk ad-
justment methodology associated with such
rate) of the social health maintenance orga-
nization end-stage renal disease capitation
demonstrations (established by section 2355
of the Deficit Reduction Act of 1984, as
amended by section 13567(b) of the Omnibus
Budget Reconciliation Act of 1993), and shall
compute such rates by taking into account
such factors as renal treatment modality,
age, and the underlying cause of the end-
stage renal disease.

‘(2) ADJUSTMENT TO REFLECT NUMBER OF
ENROLLEES.—

““(A) IN GENERAL.—The amount of payment
under this subsection may be retroactively
adjusted to take into account any difference
between the actual number of individuals en-
rolled with an organization under this part
and the number of such individuals esti-
mated to be so enrolled in determining the
amount of the advance payment.

“(B) SPECIAL RULE FOR CERTAIN ENROLL-
EES.—

‘(i) IN GENERAL.—Subject to clause (ii), the
Secretary may make retroactive adjust-
ments under subparagraph (A) to take into
account individuals enrolled during the pe-
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riod beginning on the date on which the indi-
vidual enrolls with a MedicareAdvantage or-
ganization under a plan operated, sponsored,
or contributed to by the individual’s em-
ployer or former employer (or the employer
or former employer of the individual’s
spouse) and ending on the date on which the
individual is enrolled in the organization
under this part, except that for purposes of
making such retroactive adjustments under
this subparagraph, such period may not ex-
ceed 90 days.

‘‘(ii) EXCEPTION.—No adjustment may be
made under clause (i) with respect to any in-
dividual who does not certify that the orga-
nization provided the individual with the dis-
closure statement described in section
1852(c) at the time the individual enrolled
with the organization.

‘(C) EQUALIZATION OF FEDERAL CONTRIBU-
TION.—In applying subparagraph (A), the
Secretary shall ensure that the payment to
the MedicareAdvantage organization for
each individual enrolled with the organiza-
tion shall equal the MedicareAdvantage
benchmark amount for the payment area in
which that individual resides (as determined
under paragraph (4)), as adjusted—

‘(i) by multiplying the benchmark amount
for that payment area by the ratio of—

‘(I) the payment amount determined under
subsection (d)(4); to

“(IT) the weighted service area benchmark
amount determined under subsection (d)(2);
and

‘‘(ii) using such risk adjustment factor as
specified by the Secretary under subsection
(O)()(B).

‘“(3) COMPREHENSIVE
METHODOLOGY.—

“(A) APPLICATION OF METHODOLOGY.—The
Secretary shall apply the comprehensive
risk adjustment methodology described in
subparagraph (B) to 100 percent of the
amount of payments to plans under sub-
section (d)(4)(B).

‘“(B) COMPREHENSIVE RISK ADJUSTMENT
METHODOLOGY DESCRIBED.—The comprehen-
sive risk adjustment methodology described
in this subparagraph is the risk adjustment
methodology that would apply with respect
to MedicareAdvantage plans offered by
MedicareAdvantage organizations in 2005, ex-
cept that if such methodology does not apply
to groups of beneficiaries who are aged or
disabled and groups of beneficiaries who
have end-stage renal disease, the Secretary
shall revise such methodology to apply to
such groups.

‘(C) UNIFORM APPLICATION TO ALL TYPES OF
PLANS.—Subject to section 1859(e)(4), the
comprehensive risk adjustment methodology
established under this paragraph shall be ap-
plied uniformly without regard to the type of
plan.

‘(D) DATA COLLECTION.—In order to carry
out this paragraph, the Secretary shall re-
quire MedicareAdvantage organizations to
submit such data and other information as
the Secretary deems necessary.

‘“(E) IMPROVEMENT OF PAYMENT ACCU-
RACY.—Notwithstanding any other provision
of this paragraph, the Secretary may revise
the comprehensive risk adjustment method-
ology described in subparagraph (B) from
time to time to improve payment accuracy.

‘(4) ANNUAL CALCULATION OF BENCHMARK
AMOUNTS.—For each year, the Secretary
shall calculate a benchmark amount for each
MedicareAdvantage payment area for each
month for such year with respect to coverage
of the benefits available under the original
medicare fee-for-service program option
equal to the greater of the following
amounts (adjusted as appropriate for the ap-
plication of the risk adjustment method-
ology under paragraph (3)):

RISK ADJUSTMENT
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“(A) MINIMUM AMOUNT.—Yi2 of the annual
Medicare+Choice capitation rate determined
under subsection (c)(1)(B) for the payment
area for the year.

‘“(B) LOCAL FEE-FOR-SERVICE RATE.—The
local fee-for-service rate for such area for
the year (as calculated under paragraph (5)).

“(6) ANNUAL CALCULATION OF LOCAL FEE-
FOR-SERVICE RATES.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), the term ‘local fee-for-service rate’
means the amount of payment for a month
in a MedicareAdvantage payment area for
benefits under this title and associated
claims processing costs for an individual who
has elected to receive benefits under the
original medicare fee-for-service program op-
tion and not enrolled in a
MedicareAdvantage plan under this part.
The Secretary shall annually calculate such
amount in a manner similar to the manner
in which the Secretary calculated the ad-
justed average per capita cost under section
1876.

“(B) REMOVAL OF MEDICAL EDUCATION COSTS
FROM CALCULATION OF LOCAL FEE-FOR-SERVICE
RATE.—

‘(i) IN GENERAL.—In calculating the local
fee-for-service rate under subparagraph (A)
for a year, the amount of payment described
in such subparagraph shall be adjusted to ex-
clude from such payment the payment ad-
justments described in clause (ii).

¢“(ii) PAYMENT ADJUSTMENTS DESCRIBED.—

‘(I) IN GENERAL.—Subject to subclause (1),
the payment adjustments described in this
subparagraph are payment adjustments
which the Secretary estimates are payable
during the year—

‘‘(aa) for the indirect costs of medical edu-
cation under section 1886(d)(5)(B); and

‘“(bb) for direct graduate medical edu-
cation costs under section 1886(h).

“(II) TREATMENT OF PAYMENTS COVERED
UNDER STATE HOSPITAL REIMBURSEMENT SYS-
TEM.—To the extent that the Secretary esti-
mates that the amount of the local fee-for-
service rates reflects payments to hospitals
reimbursed under section 1814(b)(3), the Sec-
retary shall estimate a payment adjustment
that is comparable to the payment adjust-
ment that would have been made under
clause (i) if the hospitals had not been reim-
bursed under such section.

‘“(b) ANNUAL ANNOUNCEMENT OF PAYMENT
FACTORS.—

‘(1) ANNUAL ANNOUNCEMENT.—Beginning in
2005, at the same time as the Secretary pub-
lishes the risk adjusters under section 1860D—
11, the Secretary shall annually announce (in
a manner intended to provide notice to inter-
ested parties) the following payment factors:

‘““(A) The benchmark amount for each
MedicareAdvantage payment area (as cal-
culated under subsection (a)(4)) for the year.

‘“(B) The factors to be used for adjusting
payments under the comprehensive risk ad-
justment methodology described in sub-
section (a)(3)(B) with respect to each
MedicareAdvantage payment area for the
year.

‘(2) ADVANCE NOTICE OF METHODOLOGICAL
CHANGES.—At least 45 days before making
the announcement under paragraph (1) for a
year, the Secretary shall—

“(A) provide for notice to
MedicareAdvantage organizations of pro-
posed changes to be made in the method-
ology from the methodology and assump-
tions used in the previous announcement;
and

‘“(B) provide such organizations with an
opportunity to comment on such proposed
changes.

“(3) EXPLANATION OF ASSUMPTIONS.—In
each announcement made under paragraph
(1), the Secretary shall include an expla-
nation of the assumptions and changes in
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methodology used in the announcement in
sufficient detail so that MedicareAdvantage
organizations can compute each payment
factor described in paragraph (1).

“(c) CALCULATION OF ANNUAL
MEDICARE+CHOICE CAPITATION RATES.—

‘(1) IN GENERAL.—For purposes of making
payments under this part for years before
2006 and for purposes of calculating the an-
nual Medicare+Choice capitation rates under
paragraph (7) beginning with such year, sub-
ject to paragraph (6)(C), each annual
Medicare+Choice capitation rate, for a
Medicare+Choice payment area before 2006 or
a MedicareAdvantage payment area begin-
ning with such year for a contract year con-
sisting of a calendar year, is equal to the
largest of the amounts specified in the fol-
lowing subparagraph (A), (B), or (C):

““(A) BLENDED CAPITATION RATE.—The sum
of—

‘“(i) the area-specific percentage (as speci-
fied under paragraph (2) for the year) of the
annual area-specific Medicare+Choice capi-
tation rate for the MedicareAdvantage pay-
ment area, as determined under paragraph
(3) for the year; and

‘“(ii) the national percentage (as specified
under paragraph (2) for the year) of the
input-price-adjusted annual national
Medicare+Choice capitation rate, as deter-
mined under paragraph (4) for the year,

multiplied by the budget neutrality adjust-
ment factor determined under paragraph (5).

‘“(B) MINIMUM AMOUNT.—12 multiplied by
the following amount:

‘(i) For 1998, $367 (but not to exceed, in the
case of an area outside the 50 States and the
District of Columbia, 150 percent of the an-
nual per capita rate of payment for 1997 de-
termined under section 1876(a)(1)(C) for the
area).

‘“(ii) For 1999 and 2000, the minimum
amount determined under clause (i) or this
clause, respectively, for the preceding year,
increased by the national per capita
Medicare+Choice growth percentage de-
scribed in paragraph (6)(A) applicable to 1999
or 2000, respectively.

““(iii)(I) Subject to subclause (II), for 2001,
for any area in a Metropolitan Statistical
Area with a population of more than 250,000,
$5625, and for any other area $475.

“(IT) In the case of an area outside the 50
States and the District of Columbia, the
amount specified in this clause shall not ex-
ceed 120 percent of the amount determined
under clause (ii) for such area for 2000.

“(iv) For 2002 through 2013, the minimum
amount specified in this clause (or clause
(iii)) for the preceding year increased by the
national per capita Medicare+Choice growth
percentage, described in paragraph (6)(A) for
that succeeding year.

‘“(v) For 2014 and each succeeding year, the
minimum amount specified in this clause (or
clause (iv)) for the preceding year increased
by the percentage increase in the Consumer
Price Index for all urban consumers (U.S.
urban average) for the 12-month period end-
ing with June of the previous year.

¢(C) MINIMUM PERCENTAGE INCREASE.—

‘(i) For 1998, 102 percent of the annual per
capita rate of payment for 1997 determined
under section 1876(a)(1)(C) for the
Medicare+Choice payment area.

‘(i) For 1999 and 2000, 102 percent of the
annual Medicare+Choice capitation rate
under this paragraph for the area for the pre-
vious year.

‘“(iii) For 2001, 103 percent of the annual
Medicare+Choice capitation rate under this
paragraph for the area for 2000.

““(iv) For 2002 and each succeeding year, 102
percent of the annual Medicare+Choice capi-
tation rate under this paragraph for the area
for the previous year.
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¢“(2) AREA-SPECIFIC AND NATIONAL PERCENT-
AGES.—For purposes of paragraph (1)(A)—

““(A) for 1998, the ‘area-specific percentage’
is 90 percent and the ‘national percentage’ is
10 percent;

“(B) for 1999, the ‘area-specific percentage’
is 82 percent and the ‘national percentage’ is
18 percent;

“(C) for 2000, the ‘area-specific percentage’
is 74 percent and the ‘national percentage’ is
26 percent;

‘(D) for 2001, the ‘area-specific percentage’
is 66 percent and the ‘national percentage’ is
34 percent;

““(E) for 2002, the ‘area-specific percentage’
is 58 percent and the ‘national percentage’ is
42 percent; and

“(F) for a year after 2002, the ‘area-specific
percentage’ is 50 percent and the ‘national
percentage’ is 50 percent.

“(3) ANNUAL AREA-SPECIFIC
MEDICARE+CHOICE CAPITATION RATE.—

‘““(A) IN GENERAL.—For purposes of para-
graph (1)(A), subject to subparagraph (B), the
annual area-specific Medicare+Choice capi-
tation rate for a Medicare+Choice payment
area—

‘(i) for 1998 is, subject to subparagraph (D),
the annual per capita rate of payment for
1997 determined under section 1876(a)(1)(C)
for the area, increased by the national per
capita Medicare+Choice growth percentage
for 1998 (described in paragraph (6)(A)); or

‘“(ii) for a subsequent year is the annual
area-specific Medicare+Choice capitation
rate for the previous year determined under
this paragraph for the area, increased by the
national per capita Medicare+Choice growth
percentage for such subsequent year.

‘(B) REMOVAL OF MEDICAL EDUCATION FROM
CALCULATION OF ADJUSTED AVERAGE PER CAP-
ITA COST.—

‘(i) IN GENERAL.—In determining the area-
specific Medicare+Choice capitation rate
under subparagraph (A) for a year (beginning
with 1998), the annual per capita rate of pay-
ment for 1997 determined wunder section
1876(a)(1)(C) shall be adjusted to exclude
from the rate the applicable percent (speci-
fied in clause (ii)) of the payment adjust-
ments described in subparagraph (C).

‘‘(ii) APPLICABLE PERCENT.—For purposes of
clause (i), the applicable percent for—

‘(1) 1998 is 20 percent;

“4(IT) 1999 is 40 percent;

¢“(III) 2000 is 60 percent;

“(IV) 2001 is 80 percent; and

(V) a succeeding year is 100 percent.

¢(C) PAYMENT ADJUSTMENT.—

‘(i) IN GENERAL.—Subject to clause (ii), the
payment adjustments described in this sub-
paragraph are payment adjustments which
the Secretary estimates were payable during
1997—

““(I) for the indirect costs of medical edu-
cation under section 1886(d)(5)(B); and

““(IT) for direct graduate medical education
costs under section 1886(h).

¢“(ii) TREATMENT OF PAYMENTS COVERED
UNDER STATE HOSPITAL REIMBURSEMENT SYS-
TEM.—To the extent that the Secretary esti-
mates that an annual per capita rate of pay-
ment for 1997 described in clause (i) reflects
payments to hospitals reimbursed under sec-
tion 1814(b)(3), the Secretary shall estimate a
payment adjustment that is comparable to
the payment adjustment that would have
been made under clause (i) if the hospitals
had not been reimbursed under such section.

‘(D) TREATMENT OF AREAS WITH HIGHLY
VARIABLE PAYMENT RATES.—In the case of a
Medicare+Choice payment area for which the
annual per capita rate of payment deter-
mined under section 1876(a)(1)(C) for 1997 var-
ies by more than 20 percent from such rate
for 1996, for purposes of this subsection the
Secretary may substitute for such rate for
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1997 a rate that is more representative of the
costs of the enrollees in the area.

‘(4) INPUT-PRICE-ADJUSTED ANNUAL NA-
TIONAL MEDICARE+CHOICE CAPITATION RATE.—

‘““(A) IN GENERAL.—For purposes of para-
graph (1)(A), the input-price-adjusted annual
national Medicare+Choice capitation rate for
a Medicare+Choice payment area for a year
is equal to the sum, for all the types of medi-
care services (as classified by the Secretary),
of the product (for each such type of service)
of—

‘(i) the national standardized annual
Medicare+Choice capitation rate (deter-
mined under subparagraph (B)) for the year;

‘‘(ii) the proportion of such rate for the
year which is attributable to such type of
services; and

‘“(iii) an index that reflects (for that year
and that type of services) the relative input
price of such services in the area compared
to the national average input price of such
services.

In applying clause (iii), the Secretary may,
subject to subparagraph (C), apply those in-
dices under this title that are used in apply-
ing (or updating) national payment rates for
specific areas and localities.

‘“(B) NATIONAL STANDARDIZED ANNUAL
MEDICARE+CHOICE CAPITATION RATE.—In sub-
paragraph (A)(i), the ‘national standardized
annual Medicare+Choice capitation rate’ for
a year is equal to—

‘(i) the sum (for all Medicare+Choice pay-
ment areas) of the product of—

“@ the annual area-specific
Medicare+Choice capitation rate for that
year for the area under paragraph (3); and

‘‘(ITI) the average number of medicare bene-
ficiaries residing in that area in the year,
multiplied by the average of the risk factor
weights used to adjust payments under sub-
section (a)(1)(A) for such beneficiaries in
such area; divided by

‘‘(ii) the sum of the products described in
clause (i)(II) for all areas for that year.

“(5) PAYMENT ADJUSTMENT BUDGET NEU-
TRALITY FACTOR.—For purposes of paragraph
(1)(A), for each year, the Secretary shall de-
termine a budget neutrality adjustment fac-
tor so that the aggregate of the payments
under this part (other than those attrib-
utable to subsections (a)(3)(C)(ii) and (i))
shall equal the aggregate payments that
would have been made under this part if pay-
ment were based entirely on area-specific
capitation rates.

¢“(6) NATIONAL PER CAPITA MEDICARE+CHOICE
GROWTH PERCENTAGE DEFINED.—

‘““(A) IN GENERAL.—In this part, the ‘na-
tional per capita Medicare+Choice growth
percentage’ for a year is the percentage de-
termined by the Secretary, by March 1st be-
fore the beginning of the year involved, to
reflect the Secretary’s estimate of the pro-
jected per capita rate of growth in expendi-
tures under this title for an individual enti-
tled to (or enrolled for) benefits under part A
and enrolled under part B, reduced by the
number of percentage points specified in sub-
paragraph (B) for the year. Separate deter-
minations may be made for aged enrollees,
disabled enrollees, and enrollees with end-
stage renal disease.

‘(B) ADJUSTMENT.—The number of percent-
age points specified in this subparagraph is—

‘(i) for 1998, 0.8 percentage points;

“4(ii) for 1999, 0.5 percentage points;

¢“(iii) for 2000, 0.5 percentage points;

“‘(iv) for 2001, 0.5 percentage points;

““(v) for 2002, 0.3 percentage points; and

‘“(vi) for a year after 2002, 0 percentage
points.

‘(C) ADJUSTMENT FOR OVER OR UNDER PRO-
JECTION OF NATIONAL PER CAPITA
MEDICARE+CHOICE GROWTH PERCENTAGE.—Be-
ginning with rates calculated for 1999, before
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computing rates for a year as described in
paragraph (1), the Secretary shall adjust all
area-specific and national Medicare+Choice
capitation rates (and beginning in 2000, the
minimum amount) for the previous year for
the differences between the projections of
the national per capita Medicare+Choice
growth percentage for that year and previous
years and the current estimate of such per-
centage for such years.

“(7) TRANSITION TO MEDICAREADVANTAGE
COMPETITION.—

‘““(A) IN GENERAL.—For each year (begin-
ning with 2006) payments to
MedicareAdvantage plans shall not be com-
puted under this subsection, but instead
shall be based on the payment amount deter-
mined under subsection (d).

¢“(B) CONTINUED CALCULATION OF CAPITATION
RATES.—For each year (beginning with 2006)
the Secretary shall calculate and publish the
annual Medicare+Choice capitation rates
under this subsection and shall use the an-
nual Medicare+Choice capitation rate deter-
mined under subsection (c¢)(1) for purposes of
determining the benchmark amount under
subsection (a)(4).

“(d) SECRETARY’S DETERMINATION OF PAY-
MENT AMOUNT.—

‘(1) REVIEW OF PLAN BIDS.—The Secretary
shall review each plan bid submitted under
section 1854(a) for the coverage of benefits
under the original medicare fee-for-service
program option to ensure that such bids are
consistent with the requirements under this
part an are based on the assumptions de-
scribed in section 1854(a)(2)(A)(ii).

‘“(2) DETERMINATION OF WEIGHTED SERVICE
AREA BENCHMARK AMOUNTS.—The Secretary
shall calculate a weighted service area
benchmark amount for the benefits under
the original medicare fee-for-service pro-
gram option for each plan equal to the
weighted average of the benchmark amounts
for benefits under such original medicare
fee-for-service program option for the pay-
ment areas included in the service area of
the plan using the assumptions described in
section 1854(a)(2)(A)(iii).

¢“(3) COMPARISON TO BENCHMARK.—The Sec-
retary shall determine the difference be-
tween each plan bid (as adjusted under para-
graph (1)) and the weighted service area
benchmark amount (as determined under
paragraph (2)) for purposes of determining—

‘“(A) the payment amount under paragraph
(4); and

‘(B) the additional benefits required and
MedicareAdvantage monthly basic bene-
ficiary premiums.

‘(4) DETERMINATION OF PAYMENT AMOUNT
FOR ORIGINAL MEDICARE FEE-FOR-SERVICE BEN-
EFITS.—

‘(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall determine the pay-
ment amount for MedicareAdvantage plans
for the benefits under the original medicare
fee-for-service program option as follows:

‘(1) BIDS THAT EQUAL OR EXCEED THE BENCH-
MARK.—In the case of a plan bid that equals
or exceeds the weighted service area bench-
mark amount, the amount of each monthly
payment to a MedicareAdvantage organiza-
tion with respect to each individual enrolled
in a plan shall be the weighted service area
benchmark amount.

‘(i) BIDS BELOW THE BENCHMARK.—In the
case of a plan bid that is less than the
weighted service area benchmark amount,
the amount of each monthly payment to a
MedicareAdvantage organization with re-
spect to each individual enrolled in a plan
shall be the weighted service area bench-
mark amount reduced by the amount of any
premium reduction elected by the plan under
section 1854(d)(1)(A)().

“(B) APPLICATION OF COMPREHENSIVE RISK
ADJUSTMENT METHODOLOGY.—The Secretary
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shall adjust the amounts determined under
subparagraph (A) using the comprehensive
risk adjustment methodology applicable
under subsection (a)(3).

‘(6) ADJUSTMENT FOR NATIONAL COVERAGE
DETERMINATIONS AND LEGISLATIVE CHANGES IN
BENEFITS.—If the Secretary makes a deter-
mination with respect to coverage under this
title or there is a change in benefits required
to be provided under this part that the Sec-
retary projects will result in a significant in-
crease in the costs to MedicareAdvantage or-
ganizations of providing benefits under con-
tracts under this part (for periods after any
period described in section 1852(a)(5)), the
Secretary shall appropriately adjust the
benchmark amounts or payment amounts (as
determined by the Secretary). Such projec-
tion and adjustment shall be based on an
analysis by the Secretary of the actuarial
costs associated with the new benefits.

“(7) BENEFITS UNDER THE ORIGINAL MEDI-
CARE FEE-FOR-SERVICE PROGRAM OPTION DE-
FINED.—For purposes of this part, the term
‘benefits under the original medicare fee-for-
service program option’ means those items
and services (other than hospice care) for
which benefits are available under parts A
and B to individuals entitled to, or enrolled
for, benefits under part A and enrolled under
part B, with cost-sharing for those services
as required under parts A and B or an actu-
arially equivalent level of cost-sharing as de-
termined in this part.

‘“(e) MEDICAREADVANTAGE PAYMENT AREA
DEFINED.—

‘(1) IN GENERAL.—In this part, except as
provided in paragraph (3), the term
‘MedicareAdvantage payment area’ means a
county, or equivalent area specified by the
Secretary.

‘(2) RULE FOR ESRD BENEFICIARIES.—In the
case of individuals who are determined to
have end stage renal disease, the
MedicareAdvantage payment area shall be a
State or such other payment area as the Sec-
retary specifies.

*“(3) GEOGRAPHIC ADJUSTMENT.—

“‘(A) IN GENERAL.—Upon written request of
the chief executive officer of a State for a
contract year (beginning after 2005) made by
not later than February 1 of the previous
year, the Secretary shall make a geographic
adjustment to a MedicareAdvantage pay-
ment area in the State otherwise determined
under paragraph (1)—

‘(1) to a single
MedicareAdvantage payment area;

‘“(ii) to the metropolitan based system de-
scribed in subparagraph (C); or

‘(iii) to consolidating into a single
MedicareAdvantage payment area non-
contiguous counties (or equivalent areas de-
scribed in paragraph (1)) within a State.

Such adjustment shall be effective for pay-
ments for months beginning with January of
the year following the year in which the re-
quest is received.

‘(B) BUDGET NEUTRALITY ADJUSTMENT.—In
the case of a State requesting an adjustment
under this paragraph, the Secretary shall
initially (and annually thereafter) adjust the
payment rates otherwise established under
this section for MedicareAdvantage payment
areas in the State in a manner so that the
aggregate of the payments under this section
in the State shall not exceed the aggregate
payments that would have been made under
this section for MedicareAdvantage payment
areas in the State in the absence of the ad-
justment under this paragraph.

‘“(C) METROPOLITAN BASED SYSTEM.—The
metropolitan based system described in this
subparagraph is one in which—

‘(i) all the portions of each metropolitan
statistical area in the State or in the case of
a consolidated metropolitan statistical area,

statewide
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all of the portions of each primary metro-
politan statistical area within the consoli-
dated area within the State, are treated as a
single MedicareAdvantage payment area;
and

‘“(ii) all areas in the State that do not fall
within a metropolitan statistical area are
treated as a single MedicareAdvantage pay-
ment area.

‘(D) AREAS.—In subparagraph (C), the
terms ‘metropolitan statistical area’, ‘con-
solidated metropolitan statistical area’, and
‘primary metropolitan statistical area’ mean
any area designated as such by the Secretary
of Commerce.

‘‘(f) SPECIAL RULES FOR INDIVIDUALS ELECT-
ING MSA PLANS.—

‘(1) IN GENERAL.—If the amount of the
MedicareAdvantage monthly MSA premium
(as defined in section 1854(b)(2)(D)) for an
MSA plan for a year is less than Y12 of the an-
nual Medicare+Choice capitation rate ap-
plied under this section for the area and year
involved, the Secretary shall deposit an
amount equal to 100 percent of such dif-
ference in a MedicareAdvantage MSA estab-
lished (and, if applicable, designated) by the
individual under paragraph (2).

‘“(2) ESTABLISHMENT AND DESIGNATION OF
MEDICAREADVANTAGE MEDICAL SAVINGS AC-
COUNT AS REQUIREMENT FOR PAYMENT OF CON-
TRIBUTION.—In the case of an individual who
has elected coverage under an MSA plan, no
payment shall be made under paragraph (1)
on behalf of an individual for a month unless
the individual—

‘““(A) has established before the beginning
of the month (or by such other deadline as
the Secretary may specify) a
MedicareAdvantage MSA (as defined in sec-
tion 138(b)(2) of the Internal Revenue Code of
1986); and

‘(B) if the individual has established more
than 1 such MedicareAdvantage MSA, has
designated 1 of such accounts as the individ-
ual’s MedicareAdvantage MSA for purposes
of this part.

Under rules under this section, such an indi-
vidual may change the designation of such
account under subparagraph (B) for purposes
of this part.

¢“(3) LUMP-SUM DEPOSIT OF MEDICAL SAVINGS
ACCOUNT CONTRIBUTION.—In the case of an in-
dividual electing an MSA plan effective be-
ginning with a month in a year, the amount
of the contribution to the
MedicareAdvantage MSA on behalf of the in-
dividual for that month and all successive
months in the year shall be deposited during
that first month. In the case of a termi-
nation of such an election as of a month be-
fore the end of a year, the Secretary shall
provide for a procedure for the recovery of
deposits attributable to the remaining
months in the year.

‘‘(g) PAYMENTS FrROM TRUST FUNDS.—Ex-
cept as provided in section 1858A(c) (relating
to payments for qualified prescription drug
coverage), the payment to a
MedicareAdvantage organization under this
section for individuals enrolled under this
part with the organization and payments to
a MedicareAdvantage MSA under subsection
(e)(1) shall be made from the Federal Hos-
pital Insurance Trust Fund and the Federal
Supplementary Medical Insurance Trust
Fund in such proportion as the Secretary de-
termines reflects the relative weight that
benefits under part A and under part B rep-
resents of the actuarial value of the total
benefits under this title. Monthly payments
otherwise payable under this section for Oc-
tober 2000 shall be paid on the first business
day of such month. Monthly payments other-
wise payable under this section for October
2001 shall be paid on the last business day of
September 2001. Monthly payments other-
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wise payable under this section for October
2006 shall be paid on the first business day of
October 2006.

““(h) SPECIAL RULE FOR CERTAIN INPATIENT
HOSPITAL STAYS.—In the case of an indi-
vidual who is receiving inpatient hospital
services from a subsection (d) hospital (as
defined in section 1886(d)(1)(B)) as of the ef-
fective date of the individual’s—

‘(1) election under this part of a
MedicareAdvantage plan offered by a
MedicareAdvantage organization—

‘“(A) payment for such services until the
date of the individual’s discharge shall be
made under this title through the
MedicareAdvantage plan or the original
medicare fee-for-service program option (as
the case may be) elected before the election
with such organization,

‘“(B) the elected organization shall not be
financially responsible for payment for such
services until the date after the date of the
individual’s discharge; and

‘“(C) the organization shall nonetheless be
paid the full amount otherwise payable to
the organization under this part; or

‘“(2) termination of election with respect to
a MedicareAdvantage organization under
this part—

‘““(A) the organization shall be financially
responsible for payment for such services
after such date and until the date of the indi-
vidual’s discharge;

‘(B) payment for such services during the
stay shall not be made under section 1886(d)
or by any succeeding MedicareAdvantage or-
ganization; and

‘“(C) the terminated organization shall not
receive any payment with respect to the in-
dividual under this part during the period
the individual is not enrolled.

“‘(i) SPECIAL RULE FOR HOSPICE CARE.—

‘(1) INFORMATION.—A contract under this
part shall require the MedicareAdvantage or-
ganization to inform each individual en-
rolled under this part with a
MedicareAdvantage plan offered by the orga-
nization about the availability of hospice
care if—

‘“(A) a hospice program participating under
this title is located within the organization’s
service area; or

‘(B) it is common practice to refer pa-
tients to hospice programs outside such serv-
ice area.

‘“(2) PAYMENT.—If an individual who is en-
rolled with a MedicareAdvantage organiza-
tion under this part makes an election under
section 1812(d)(1) to receive hospice care
from a particular hospice program—

‘“(A) payment for the hospice care fur-
nished to the individual shall be made to the
hospice program elected by the individual by
the Secretary;

‘“(B) payment for other services for which
the individual is eligible notwithstanding
the individual’s election of hospice care
under section 1812(d)(1), including services
not related to the individual’s terminal ill-
ness, shall be made by the Secretary to the
MedicareAdvantage organization or the pro-
vider or supplier of the service instead of
payments calculated under subsection (a);
and

‘“(C) the Secretary shall continue to make
monthly payments to the
MedicareAdvantage organization in an
amount equal to the value of the additional
benefits required under section
1854(f)(1)(A).”.

SEC. 204. SUBMISSION OF BIDS; PREMIUMS.

Section 1854 (42 U.S.C. 1395w—24) is amended
to read as follows:

‘‘SUBMISSION OF BIDS; PREMIUMS

‘““SEC. 1854. (a) SUBMISSION OF BIDS BY
MEDICAREADVANTAGE ORGANIZATIONS.—

‘(1) IN GENERAL.—Not later than the sec-
ond Monday in September and except as pro-
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vided in paragraph (3), each
MedicareAdvantage organization shall sub-
mit to the Secretary, in such form and man-
ner as the Secretary may specify, for each
MedicareAdvantage plan that the organiza-
tion intends to offer in a service area in the
following year—

‘“(A) notice of such intent and information
on the service area of the plan;

‘(B) the plan type for each plan;

‘(C) if the MedicareAdvantage plan is a co-
ordinated care plan (as described in section
1851(a)(2)(A)) or a private fee-for-service plan
(as described in section 1851(a)(2)(C)), the in-
formation described in paragraph (2) with re-
spect to each payment area;

‘(D) the enrollment capacity (if any) in re-
lation to the plan and each payment area;

‘“(E) the expected mix, by health status, of
enrolled individuals; and

‘“(F) such other information as the Sec-
retary may specify.

‘(2) INFORMATION REQUIRED FOR COORDI-
NATED CARE PLANS AND PRIVATE FEE-FOR-
SERVICE PLANS.—For a MedicareAdvantage
plan that is a coordinated care plan (as de-
scribed in section 1851(a)(2)(A)) or a private
fee-for-service plan (as described in section
1851(a)(2)(C)), the information described in
this paragraph is as follows:

“(A) INFORMATION REQUIRED WITH RESPECT
TO BENEFITS UNDER THE ORIGINAL MEDICARE
FEE-FOR-SERVICE PROGRAM OPTION.—Informa-
tion relating to the coverage of benefits
under the original medicare fee-for-service
program option as follows:

‘(i) The plan bid, which shall consist of a
dollar amount that represents the total
amount that the plan is willing to accept
(not taking into account the application of
the comprehensive risk adjustment method-
ology under section 1853(a)(3)) for providing
coverage of the benefits under the original
medicare fee-for-service program option to
an individual enrolled in the plan that re-
sides in the service area of the plan for a
month.

‘‘(ii) For the enhanced medical benefits
package offered—

“(I) the adjusted community rate (as de-
fined in subsection (g)(3)) of the package;

‘(IT) the portion of the actuarial value of
such benefits package (if any) that will be
applied toward satisfying the requirement
for additional benefits under subsection (g);

‘““(III) the MedicareAdvantage monthly
beneficiary premium for enhanced medical
benefits (as defined in subsection (b)(2)(C));

‘“(IV) a description of any cost-sharing;

(V) a description of whether the amount
of the unified deductible has been lowered or
the maximum limitations on out-of-pocket
expenses have been decreased (relative to the
levels used in calculating the plan bid);

‘“(VI) such other information as the Sec-
retary considers necessary.

“4(iii) The assumptions that the
MedicareAdvantage organization used in pre-
paring the plan bid with respect to numbers,
in each payment area, of enrolled individuals
and the mix, by health status, of such indi-
viduals.

“(B) INFORMATION REQUIRED WITH RESPECT
TO PART D.—The information required to be
submitted by an eligible entity under section
1860D-12, including the monthly premiums
for standard coverage and any other quali-
fied prescription drug coverage available to
individuals enrolled under part D.

¢“(C) DETERMINING PLAN COSTS INCLUDED IN
PLAN BID.—For purposes of submitting its
plan bid under subparagraph (A){i) a
MedicareAdvantage plan offered by a
MedicareAdvantage organization satisfies
subparagraphs (A) and (C) of section
1852(a)(1) if the actuarial value of the
deductibles, coinsurance, and copayments
applicable on average to individuals enrolled
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in such plan under this part with respect to
benefits under the original medicare fee-for-
service program option on which that bid is
based (ignoring any reduction in cost-shar-
ing offered by such plan as enhanced medical
benefits under paragraph (2)(A)(ii) or re-
quired under clause (ii) or (iii) of subsection
(2)(1)(C)) equals the amount specified in sub-
section (£)(1)(B).

*“(3) REQUIREMENTS FOR MSA PLANS.—For an
MSA plan described in section 1851(a)(2)(B),
the information described in this paragraph
is the information that such a plan would
have been required to submit under this part
if the Prescription Drug and Medicare Im-
provements Act of 2003 had not been enacted.

‘(4) REVIEW.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall review the adjusted
community rates (as defined in section
1854(g)(3)), the amounts of the
MedicareAdvantage monthly basic premium
and the MedicareAdvantage monthly bene-
ficiary premium for enhanced medical bene-
fits filed under this subsection and shall ap-
prove or disapprove such rates and amounts
so submitted. The Secretary shall review the
actuarial assumptions and data used by the
MedicareAdvantage organization with re-
spect to such rates and amounts so sub-
mitted to determine the appropriateness of
such assumptions and data.

‘“(B) MSA EXCEPTION.—The Secretary shall
not review, approve, or disapprove the
amounts submitted under paragraph (3).

¢(C) CLARIFICATION OF AUTHORITY REGARD-
ING DISAPPROVAL OF UNREASONABLE BENE-
FICIARY COST-SHARING.—Under the authority
under subparagraph (A), the Secretary may
disapprove the bid if the Secretary deter-
mines that the deductibles, coinsurance, or
copayments applicable under the plan dis-
courage access to covered services or are
likely to result in favorable selection of
MedicareAdvantage eligible individuals.

‘() APPLICATION OF FEHBP STANDARD; PRO-
HIBITION ON PRICE GOUGING.—Each bid
amount submitted under paragraph (1) for a
MedicareAdvantage plan must reasonably
and equitably reflect the cost of benefits pro-
vided under that plan.

““(b) MONTHLY PREMIUMS CHARGED.—

(1) IN GENERAL.—

““(A) COORDINATED CARE AND PRIVATE FEE-
FOR-SERVICE PLANS.—The monthly amount of
the premium charged to an individual en-
rolled in a MedicareAdvantage plan (other
than an MSA plan) offered by a
MedicareAdvantage organization shall be
equal to the sum of the following:

‘(i) The MedicareAdvantage monthly basic
beneficiary premium (if any).

‘(i) The MedicareAdvantage monthly ben-
eficiary premium for enhanced medical bene-
fits (if any).

‘“(iii) The MedicareAdvantage monthly ob-
ligation for qualified prescription drug cov-
erage (if any).

‘“(B) MSA PLANS.—The rules under this
section that would have applied with respect
to an MSA plan if the Prescription Drug and
Medicare Improvements Act of 2003 had not
been enacted shall continue to apply to MSA
plans after the date of enactment of such
Act.

‘(2) PREMIUM TERMINOLOGY.—For purposes
of this part:

““(A) MEDICAREADVANTAGE MONTHLY BASIC
BENEFICIARY PREMIUM.—The term
‘MedicareAdvantage monthly basic bene-
ficiary premium’ means, with respect to a
MedicareAdvantage plan, the amount re-
quired to be charged under subsection (d)(2)
for the plan.

‘(B) MEDICAREADVANTAGE MONTHLY BENE-
FICIARY OBLIGATION FOR QUALIFIED PRESCRIP-
TION DRUG COVERAGE.—The term
‘MedicareAdvantage monthly beneficiary ob-
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ligation for qualified prescription drug cov-
erage’ means, with respect to a
MedicareAdvantage plan, the amount deter-
mined under section 1858A(d).

“(C) MEDICAREADVANTAGE MONTHLY BENE-
FICIARY PREMIUM FOR ENHANCED MEDICAL BEN-
EFITS.—The term ‘MedicareAdvantage
monthly beneficiary premium for enhanced
medical benefits’ means, with respect to a
MedicareAdvantage plan, the amount re-
quired to be charged under subsection (f)(2)
for the plan, or, in the case of an MSA plan,
the amount filed under subsection (a)(3).

(D) MEDICAREADVANTAGE MONTHLY MSA
PREMIUM.—The term ‘MedicareAdvantage
monthly MSA premium’ means, with respect
to a MedicareAdvantage plan, the amount of
such premium filed under subsection (a)(3)
for the plan.

‘“(c) UNIFORM PREMIUM.—The
MedicareAdvantage monthly basic bene-
ficiary premium, the MedicareAdvantage
monthly beneficiary obligation for qualified
prescription drug coverage, the
MedicareAdvantage monthly beneficiary pre-
mium for enhanced medical benefits, and the
MedicareAdvantage monthly MSA premium
charged under subsection (b) of a
MedicareAdvantage organization under this
part may not vary among individuals en-
rolled in the plan.

‘(d) DETERMINATION OF PREMIUM REDUC-
TIONS, REDUCED COST-SHARING, ADDITIONAL
BENEFITS, AND BENEFICIARY PREMIUMS.—

‘(1) BIDS BELOW THE BENCHMARK.—If the
Secretary determines under section 1853(d)(3)
that the weighted service area benchmark
amount exceeds the plan bid, the Secretary
shall require the plan to provide additional
benefits in accordance with subsection (g).

‘(2) BIDS ABOVE THE BENCHMARK.—If the
Secretary determines under section 1853(d)(3)
that the plan bid exceeds the weighted serv-
ice area benchmark amount (determined
under section 1853(d)(2)), the amount of such
excess shall be the MedicareAdvantage
monthly basic beneficiary premium (as de-
fined in section 1854(b)(2)(A)).

‘“(e) TERMS AND CONDITIONS OF IMPOSING
PREMIUMS.—Each MedicareAdvantage orga-
nization shall permit the payment of any
MedicareAdvantage monthly basic premium,
the MedicareAdvantage monthly beneficiary
obligation for qualified prescription drug
coverage, and the MedicareAdvantage
monthly beneficiary premium for enhanced
medical benefits on a monthly basis, may
terminate election of individuals for a
MedicareAdvantage plan for failure to make
premium payments only in accordance with
section 1851(g2)(3)(B)(i), and may not provide
for cash or other monetary rebates as an in-
ducement for enrollment or otherwise (other
than as an additional benefit described in
subsection (2)(1)(C)(1)).

¢‘(f) LIMITATION ON ENROLLEE LIABILITY.—

‘(1) FOR BENEFITS UNDER THE ORIGINAL

MEDICARE FEE-FOR-SERVICE PROGRAM OP-
TION.—The sum of—
‘“(A) the MedicareAdvantage monthly

basic beneficiary premium (multiplied by 12)
and the actuarial value of the deductibles,
coinsurance, and copayments (determined on
the same basis as used in determining the
plan’s bid under paragraph (2)(C)) applicable
on average to individuals enrolled under this
part with a MedicareAdvantage plan de-
scribed in subparagraph (A) or (C) of section
1851(a)(2) of an organization with respect to
required Dbenefits described in section
1852(a)(1)(A); must equal

“(B) the actuarial value of the deductibles,
coinsurance, and copayments that would be
applicable on average to individuals who
have elected to receive benefits under the
original medicare fee-for-service program op-
tion if such individuals were not members of
a MedicareAdvantage organization for the
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year (adjusted as determined appropriate by
the Secretary to account for geographic dif-
ferences and for plan cost and utilization dif-
ferences).

‘(2) FOR ENHANCED MEDICAL BENEFITS.—If
the MedicareAdvantage organization pro-
vides to its members enrolled under this part
in a MedicareAdvantage plan described in
subparagraph (A) or (C) of section 1851(a)(2)
with respect to enhanced medical benefits
relating to benefits under the original medi-
care fee-for-service program option, the sum
of the MedicareAdvantage monthly bene-
ficiary premium for enhanced medical bene-
fits (multiplied by 12) charged and the actu-
arial value of its deductibles, coinsurance,
and copayments charged with respect to
such benefits for a year must equal the ad-
justed community rate (as defined in sub-
section (g)(3)) for such benefits for the year
minus the actuarial value of any additional
benefits pursuant to clause (ii), (iii), or (iv)
of subsection (g)(2)(C) that the plan specified
under subsection (a)(2)(1)(II).

¢‘(3) DETERMINATION ON OTHER BASIS.—If the
Secretary determines that adequate data are
not available to determine the actuarial
value under paragraph (1)(A) or (2), the Sec-
retary may determine such amount with re-
spect to all individuals in the same geo-
graphic area, the State, or in the United
States, eligible to enroll in the
MedicareAdvantage plan involved under this
part or on the basis of other appropriate
data.

‘“(4) SPECIAL RULE FOR PRIVATE FEE-FOR-
SERVICE PLANS.—With respect to a
MedicareAdvantage private fee-for-service
plan (other than a plan that is an MSA plan),
in no event may—

‘“(A) the actuarial value of the deductibles,
coinsurance, and copayments applicable on
average to individuals enrolled under this
part with such a plan of an organization with
respect to required benefits described in sub-
paragraphs (A), (C), and (D) of section
1852(a)(1); exceed

“(B) the actuarial value of the deductibles,
coinsurance, and copayments that would be
applicable on average to individuals entitled
to (or enrolled for) benefits under part A and
enrolled under part B if they were not mem-
bers of a MedicareAdvantage organization
for the year.

‘(g) REQUIREMENT FOR ADDITIONAL BENE-
FITS.—

(1) REQUIREMENT.—

“(A) IN GENERAL.—Each
MedicareAdvantage organization (in relation
to a MedicareAdvantage plan, other than an
MSA plan, it offers) shall provide that if
there is an excess amount (as defined in sub-
paragraph (B)) for the plan for a contract
year, subject to the succeeding provisions of
this subsection, the organization shall pro-
vide to individuals such additional benefits
described in subparagraph (C) as the organi-
zation may specify in a value which the Sec-
retary determines is at least equal to the ad-
justed excess amount (as defined in subpara-
graph (D)).

‘(B) EXCESS AMOUNT.—For purposes of this
paragraph, the term ‘excess amount’ means,
for an organization for a plan, is 100 percent
of the amount (if any) by which the weighted
service area benchmark amount (determined
under section 1853(d)(2)) exceeds the plan bid
(as adjusted under section 1853(d)(1)).

¢“(C) ADDITIONAL BENEFITS DESCRIBED.—The
additional benefits described in this subpara-
graph are as follows:

‘(i) Subject to subparagraph (F), a month-
ly part B premium reduction for individuals
enrolled in the plan.

‘‘(ii) Lowering the amount of the unified
deductible and decreasing the maximum lim-
itations on out-of-pocket expenses for indi-
viduals enrolled in the plan.
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‘‘(iii) A reduction in the actuarial value of
plan cost-sharing for plan enrollees.

‘‘(iv) Subject to subparagraph (E), such ad-
ditional benefits as the organization may
specify.

‘(v) Contributing to the stabilization fund
under paragraph (2).

‘(vi) Any combination of the reductions
and benefits described in clauses (i) through
(V).

‘(D) ADJUSTED EXCESS AMOUNT.—For pur-
poses of this paragraph, the term ‘adjusted
excess amount’ means, for an organization
for a plan, is the excess amount reduced to
reflect any amount withheld and reserved for
the organization for the year under para-
graph (2).

‘“(E) RULE FOR APPROVAL OF MEDICAL AND
PRESCRIPTION DRUG BENEFITS.—An organiza-
tion may not specify any additional benefit
that provides for the coverage of any pre-
scription drug (other than that relating to
prescription drugs covered under the original
medicare fee-for-service program option).

“(F) PREMIUM REDUCTIONS.—

‘(i) IN GENERAL.—Subject to clause (ii), as
part of providing any additional benefits re-
quired under subparagraph (A), a
MedicareAdvantage organization may elect a
reduction in its payments under section
1853(a)(1)(A)(@) with respect to a
MedicareAdvantage plan and the Secretary
shall apply such reduction to reduce the pre-
mium under section 1839 of each enrollee in
such plan as provided in section 1840(i).

‘‘(ii) AMOUNT OF REDUCTION.—The amount
of the reduction under clause (i) with respect
to any enrollee in a MedicareAdvantage
plan—

“(I) may not exceed 125 percent of the pre-
mium described under section 1839(a)(3); and

‘“(IT) shall apply uniformly to each enrollee
of the MedicareAdvantage plan to which
such reduction applies.

“(G) UNIFORM APPLICATION.—This para-
graph shall be applied uniformly for all en-
rollees for a plan.

‘“‘(H) CONSTRUCTION.—Nothing in this sub-
section shall be construed as preventing a
MedicareAdvantage organization from pro-
viding enhanced medical benefits (described
in section 1852(a)(3)) that are in addition to
the health care benefits otherwise required
to be provided under this paragraph and from
imposing a premium for such enhanced med-
ical benefits.

“2) STABILIZATION FUND.—A
MedicareAdvantage organization may pro-
vide that a part of the value of an excess
amount described in paragraph (1) be with-
held and reserved in the Federal Hospital In-
surance Trust Fund and in the Federal Sup-
plementary Medical Insurance Trust Fund
(in such proportions as the Secretary deter-
mines to be appropriate) by the Secretary for
subsequent annual contract periods, to the
extent required to prevent undue fluctua-
tions in the additional benefits offered in
those subsequent periods by the organization
in accordance with such paragraph. Any of
such value of the amount reserved which is
not provided as additional benefits described
in paragraph (1)(A) to individuals electing
the MedicareAdvantage plan of the organiza-
tion in accordance with such paragraph prior
to the end of such periods, shall revert for
the use of such Trust Funds.

¢(3) ADJUSTED COMMUNITY RATE.—For pur-
poses of this subsection, subject to para-
graph (4), the term ‘adjusted community
rate’ for a service or services means, at the
election of a MedicareAdvantage organiza-
tion, either—

““(A) the rate of payment for that service
or services which the Secretary annually de-
termines would apply to an individual elect-
ing a MedicareAdvantage plan under this
part if the rate of payment were determined
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under a ‘community rating system’ (as de-
fined in section 1302(8) of the Public Health
Service Act, other than subparagraph (C)); or
“(B) such portion of the weighted aggre-
gate premium, which the Secretary annually
estimates would apply to such an individual,
as the Secretary annually estimates is at-
tributable to that service or services,

but adjusted for differences between the uti-
lization characteristics of the individuals
electing coverage under this part and the
utilization characteristics of the other en-
rollees with the plan (or, if the Secretary
finds that adequate data are not available to
adjust for those differences, the differences
between the utilization characteristics of in-
dividuals selecting other MedicareAdvantage
coverage, or MedicareAdvantage eligible in-
dividuals in the area, in the State, or in the
United States, eligible to elect
MedicareAdvantage coverage under this part
and the utilization characteristics of the rest
of the population in the area, in the State, or
in the United States, respectively).

‘‘(4) DETERMINATION BASED ON INSUFFICIENT
DATA.—For purposes of this subsection, if the
Secretary finds that there is insufficient en-
rollment experience to determine the aver-
age amount of payments to be made under
this part at the beginning of a contract pe-
riod or to determine (in the case of a newly
operated provider-sponsored organization or
other new organization) the adjusted com-
munity rate for the organization, the Sec-
retary may determine such an average based
on the enrollment experience of other con-
tracts entered into under this part and may
determine such a rate using data in the gen-
eral commercial marketplace.

““(h) PROHIBITION OF STATE IMPOSITION OF
PREMIUM TAXES.—No State may impose a
premium tax or similar tax with respect to
payments to MedicareAdvantage organiza-
tions under section 1853.

(i) PERMITTING USE OF SEGMENTS OF SERV-
ICE AREAS.—The Secretary shall permit a
MedicareAdvantage organization to elect to
apply the provisions of this section uni-
formly to separate segments of a service area
(rather than uniformly to an entire service
area) as long as such segments are composed
of 1 or more MedicareAdvantage payment
areas.”’.

(b) STUDY AND REPORT ON CLARIFICATION OF
AUTHORITY REGARDING DISAPPROVAL OF UN-
REASONABLE BENEFICIARY COST-SHARING.—

(1) STuDY.—The Secretary, in consultation
with beneficiaries, consumer groups, employ-
ers, and Medicare+Choice organizations,
shall conduct a study to determine the ex-
tent to which the cost-sharing structures
under Medicare+Choice plans under part C of
title XVIII of the Social Security Act dis-
courage access to covered services or dis-
criminate based on the health status of
Medicare+Choice eligible individuals (as de-
fined in section 1851(a)(3) of the Social Secu-
rity Act (42 U.S.C. 1395w-21(a)(3))).

(2) REPORT.—Not later than December 31,
2004, the Secretary shall submit a report to
Congress on the study conducted under para-
graph (1) together with recommendations for
such legislation and administrative actions
as the Secretary considers appropriate.

SEC. 205. SPECIAL RULES FOR PRESCRIPTION
DRUG BENEFITS.

Part C of title XVIII (42 U.S.C. 139%5w-21 et
seq.) is amended by inserting after section
1857 the following new section:

‘‘SPECIAL RULES FOR PRESCRIPTION DRUG
BENEFITS

‘“SEC. 1858A. (a) AVAILABILITY.—

(1) PLANS REQUIRED TO PROVIDE QUALIFIED
PRESCRIPTION DRUG COVERAGE TO ENROLL-
EES.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), on and after January 1,
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2006, a MedicareAdvantage organization of-
fering a MedicareAdvantage plan (except for
an MSA plan) shall make available qualified
prescription drug coverage that meets the
requirements for such coverage under this
part and part D to each enrollee of the plan.

‘(B) PRIVATE FEE-FOR-SERVICE PLANS MAY,
BUT ARE NOT REQUIRED TO, PROVIDE QUALIFIED
PRESCRIPTION DRUG COVERAGE.—Pursuant to
section 1852(a)(2)(D), a private fee-for-service
plan may elect not to provide qualified pre-
scription drug coverage under part D to indi-
viduals residing in the area served by the
plan.

‘(2) REFERENCE TO PROVISION PERMITTING
ADDITIONAL PRESCRIPTION DRUG COVERAGE.—
For the provisions of part D, made applicable
to this part pursuant to paragraph (1), that
permit a plan to make available qualified
prescription drug coverage that includes cov-
erage of covered drugs that exceeds the cov-
erage required under paragraph (1) of section
1860D-6 in an area, but only if the
MedicareAdvantage organization offering
the plan also offers a MedicareAdvantage
plan in the area that only provides the cov-
erage that is required under such paragraph
(1), see paragraph (2) of such section.

“(3) RULE FOR APPROVAL OF MEDICAL AND
PRESCRIPTION DRUG BENEFITS.—Pursuant to
sections 1854(g)(1)(F) and 1852(a)(3)(D), a
MedicareAdvantage organization offering a
MedicareAdvantage plan that provides quali-
fied prescription drug coverage may not
make available coverage of any prescription
drugs (other than that relating to prescrip-
tion drugs covered under the original medi-
care fee-for-service program option) to an
enrollee as an additional benefit or as an en-
hanced medical benefit.

‘“(b) COMPLIANCE WITH ADDITIONAL BENE-
FICIARY PROTECTIONS.—With respect to the
offering of qualified prescription drug cov-
erage by a MedicareAdvantage organization
under a MedicareAdvantage plan, the organi-
zation and plan shall meet the requirements
of section 1860D-5, including requirements
relating to information dissemination and
grievance and appeals, and such other re-
quirements under part D that the Secretary
determines appropriate in the same manner
as such requirements apply to an eligible en-
tity and a Medicare Prescription Drug plan
under part D. The Secretary shall waive such
requirements to the extent the Secretary de-
termines that such requirements duplicate
requirements otherwise applicable to the or-
ganization or the plan under this part.

“(c) PAYMENTS FOR PRESCRIPTION DRUGS.—

‘(1) PAYMENT OF FULL AMOUNT OF PREMIUM
TO ORGANIZATIONS FOR QUALIFIED PRESCRIP-
TION DRUG COVERAGE.—

‘““(A) IN GENERAL.—For each year (begin-
ning with 2006), the Secretary shall pay to
each MedicareAdvantage organization offer-
ing a MedicareAdvantage plan that provides
qualified prescription drug coverage, an
amount equal to the full amount of the
monthly premium submitted under section
1854(a)(2)(B) for the year, as adjusted using
the risk adjusters that apply to the standard
prescription drug coverage published under
section 1860D-11.

“(B) APPLICATION OF PART D RISK CORRIDOR,
STABILIZATION RESERVE FUND, AND ADMINIS-
TRATIVE EXPENSES PROVISIONS.—The provi-
sions of subsections (b), (¢), and (d) of section
1860D-16 shall apply to a MedicareAdvantage
organization offering a MedicareAdvantage
plan that provides qualified prescription
drug coverage and payments made to such
organization under subparagraph (A) in the
same manner as such provisions apply to an
eligible entity offering a Medicare Prescrip-
tion Drug plan and payments made to such
entity under subsection (a) of section 1860D-
16.
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‘“(2) PAYMENT FROM PRESCRIPTION DRUG AC-
COUNT.—Payment made to
MedicareAdvantage organizations under this
subsection shall be made from the Prescrip-
tion Drug Account in the Federal Supple-
mentary Medical Insurance Trust Fund
under section 1841.

¢“(d) COMPUTATION OF MEDICAREADVANTAGE
MONTHLY BENEFICIARY OBLIGATION FOR
QUALIFIED PRESCRIPTION DRUG COVERAGE.—
In the case of a MedicareAdvantage eligible
individual receiving qualified prescription
drug coverage under a MedicareAdvantage
plan during a year after 2005, the
MedicareAdvantage monthly beneficiary ob-
ligation for qualified prescription drug cov-
erage of such individual in the year shall be
determined in the same manner as the
monthly beneficiary obligation is deter-
mined under section 1860D-17 for eligible
beneficiaries enrolled in a Medicare Prescrip-
tion Drug plan, except that, for purposes of
this subparagraph, any reference to the
monthly plan premium approved by the Sec-
retary under section 1860D-13 shall be treat-
ed as a reference to the monthly premium
for qualified prescription drug coverage sub-
mitted by the MedicareAdvantage organiza-
tion offering the plan under section
1854(a)(2)(A) and approved by the Secretary.

‘“(e) COLLECTION OF MEDICAREADVANTAGE
MONTHLY BENEFICIARY OBLIGATION FOR
QUALIFIED PRESCRIPTION DRUG COVERAGE.—
The provisions of section 1860D-18, including
subsection (b) of such section, shall apply to
the amount of the MedicareAdvantage
monthly beneficiary obligation for qualified
prescription drug coverage (as determined
under subsection (d)) required to be paid by
a MedicareAdvantage eligible individual en-
rolled in a MedicareAdvantage plan in the
same manner as such provisions apply to the
amount of the monthly beneficiary obliga-
tion required to be paid by an eligible bene-
ficiary enrolled in a Medicare Prescription
Drug plan under part D.

“(f) AVAILABILITY OF PREMIUM SUBSIDY AND
COST-SHARING REDUCTIONS FOR LOW-INCOME
ENROLLEES AND REINSURANCE PAYMENTS.—
For provisions—

‘(1) providing premium subsidies and cost-
sharing reductions for low-income individ-
uals receiving qualified prescription drug
coverage through a MedicareAdvantage plan,
see section 1860D-19; and

‘“(2) providing a MedicareAdvantage orga-
nization with reinsurance payments for cer-
tain expenses incurred in providing qualified
prescription drug coverage through a
MedicareAdvantage plan, see section 1860D-
20.”.

(b) TREATMENT OF REDUCTION FOR PUR-
POSES OF DETERMINING GOVERNMENT CON-
TRIBUTION UNDER PART B.—Section 1844(c) (42
U.S.C. 1395w) is amended by striking ‘‘sec-

tion 1854(f)(1)(E)” and inserting ‘‘section

1854(d)(1)(A)Y(E)”.

SEC. 206. FACILITATING EMPLOYER PARTICIPA-
TION.

Section 1858(h) (as added by section 211) is
amended by inserting ‘‘(including subsection
(1) of such section)’’ after ‘‘section 1857"".

SEC. 207. ADMINISTRATION BY THE CENTER FOR
MEDICARE CHOICES.

On and after January 1, 2006, the
MedicareAdvantage program under part C of
title XVIII of the Social Security Act shall
be administered by the Center for Medicare
Choices established under section 1808 such
title (as added by section 301), and each ref-
erence to the Secretary made in such part
shall be deemed to be a reference to the Ad-
ministrator of the Center for Medicare
Choices.

SEC. 208. CONFORMING AMENDMENTS.

(a) ORGANIZATIONAL AND FINANCIAL RE-

QUIREMENTS FOR MEDICAREADVANTAGE ORGA-
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NIZATIONS; PROVIDER-SPONSORED ORGANIZA-
TIONS.—Section 1855 (42 U.S.C. 139%5w-25) is
amended—

(1) in subsection (b), in the matter pre-
ceding paragraph (1), by inserting ‘‘subpara-
graphs (A), (B), and (D) of” before ‘‘section
1852(A)(1)’; and

(2) by striking ‘‘Medicare+Choice” and in-
serting ‘‘MedicareAdvantage’ each place it
appears.

(b) ESTABLISHMENT OF PSO STANDARDS.—
Section 1856 (42 U.S.C. 1395w-26) is amended
by striking ‘‘Medicare+Choice’’ and inserting
‘““MedicareAdvantage’ each place it appears.

(c) CONTRACTS WITH MEDICAREADVANTAGE

ORGANIZATIONS.—Section 1857 (42 U.S.C.
1395w—27) is amended—

(1) in subsection (g)(1)—

(A) in subparagraph (B), by striking

“‘amount of the Medicare+Choice monthly
basic and supplemental beneficiary pre-
miums’” and inserting ‘‘amounts of the
MedicareAdvantage monthly basic premium
and MedicareAdvantage monthly beneficiary
premium for enhanced medical benefits’’;

(B) in subparagraph (F), by striking ‘‘or’’
after the semicolon at the end;

(C) in subparagraph (G), by adding ‘‘or”’
after the semicolon at the end; and

(D) by inserting after subparagraph (G) the
following new subparagraph:

‘“(H)(i) charges any individual an amount
in excess of the MedicareAdvantage monthly
beneficiary obligation for qualified prescrip-
tion drug coverage under section 1858A(d);

‘(i) provides coverage for prescription
drugs that is not qualified prescription drug
coverage;

¢‘(iii) offers prescription drug coverage, but
does not make standard prescription drug
coverage available; or

‘‘(iv) provides coverage for prescription
drugs (other than that relating to prescrip-
tion drugs covered under the original medi-
care fee-for-service program option described
in section 1851(a)(1)(A)(i)) as an enhanced
medical benefit under section 1852(a)(3)(D) or
as an additional benefit under section
1854(g)(1)(F),”; and

(2) by striking ‘‘Medicare+Choice” and in-
serting ‘‘MedicareAdvantage’ each place it
appears.

(d) DEFINITIONS; MISCELLANEOUS PROVI-
SIONS.—Section 1859 (42 U.S.C. 1395w-28) is
amended—

(1) by striking subsection (¢) and inserting
the following new subsection:

““(c) OTHER REFERENCES TO OTHER TERMS.—

‘(1) ENHANCED MEDICAL BENEFITS.—The
term ‘enhanced medical benefits’ is defined
in section 1852(a)(3)(E).

“(2) MEDICAREADVANTAGE ELIGIBLE INDI-
VIDUAL.—The term ‘MedicareAdvantage eli-
gible individual’ is defined in section
1851(a)(3).

¢“(3) MEDICAREADVANTAGE PAYMENT AREA.—
The term ‘MedicareAdvantage payment area’
is defined in section 1853(d).

‘‘(4) NATIONAL PER CAPITA MEDICARE+CHOICE
GROWTH PERCENTAGE.—The ‘national per cap-
ita Medicare+Choice growth percentage’ is
defined in section 1853(c)(6).

““(6) MEDICAREADVANTAGE MONTHLY BASIC
BENEFICIARY PREMIUM; MEDICAREADVANTAGE
MONTHLY BENEFICIARY OBLIGATION FOR QUALI-
FIED PRESCRIPTION DRUG COVERAGE;
MEDICAREADVANTAGE MONTHLY BENEFICIARY
PREMIUM FOR ENHANCED MEDICAL BENEFITS.—
The terms ‘MedicareAdvantage monthly
basic beneficiary premium’,
‘MedicareAdvantage monthly beneficiary ob-
ligation for qualified prescription drug cov-
erage’, and ‘MedicareAdvantage monthly
beneficiary premium for enhanced medical
benefits’ are defined in section 1854(b)(2).

“(6) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The term ‘qualified prescription
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drug coverage’ has the meaning given such
term in section 1860D(9).

“(7T) STANDARD PRESCRIPTION DRUG COV-
ERAGE.—The term ‘standard prescription
drug coverage’ has the meaning given such
term in section 1860D(10).”’; and

(2) by striking ‘‘Medicare+Choice’’ and in-
serting ‘‘MedicareAdvantage’ each place it
appears.

(e) CONFORMING AMENDMENTS EFFECTIVE
BEFORE 2006.—

(1) EXTENSION OF MSAS.—Section 1851(b)(4)
(42 U.S.C. 1395w-21(b)(4)) is amended by strik-
ing “January 1, 2003’ and inserting ‘‘January
1, 2004.

(2) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT THROUGH 2005.—Section
1851(e) of the Social Security Act (42 U.S.C.
1395w-21(e)) is amended—

(A) in paragraph (2)(A), by striking
“THROUGH 2004 and ‘‘December 31,2004 and
inserting ‘‘“THROUGH 2005° and ‘‘December 31,
2005’ respectively;

(B) in the heading of paragraph (2)(B), by
striking ‘‘DURING 2005’ and inserting ‘‘DURING
2006°;

(C) in paragraphs (2)(B)(i) and (2)(C)@i), by
striking ‘2005’ and inserting ‘2006’ each
place it appears;

(D) in paragraph (2)(D), by striking ‘2004’
and inserting ‘2005’’; and

(E) in paragraph (4), by striking ‘2005’ and
inserting ‘‘2006°° each place it appears.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
the date of enactment of this Act.

(e) OTHER CONFORMING AMENDMENTS.—

(1) CONFORMING MEDICARE CROSS-REF-
ERENCES.—

(A) Section 1839(a)(2) (42 U.S.C. 1395r(a)(2))
is amended by striking ‘‘section 1854(f)(1)(E)”’
and inserting ‘‘section 1854(g)(1)(C)(1)”.

(B) Section 1840(i) (42 U.S.C. 1395s(i)) is
amended by striking ‘‘section 1854(f)(1)(E)”’
and inserting ‘‘section 1854(g)(1)(C)({1)”’.

(C) Section 1844(c) (42 U.S.C. 1395w(c)) is
amended by striking ‘‘section 1854(f)(1)(E)”
and inserting ‘‘section 1854(g)(1)(C)({1)”’.

(D) Section 1876(k)(3)(A) (42 TU.S.C.
1395mm(k)(3)(A)) is amended by inserting
‘“‘(as in effect immediately before the enact-
ment of the Prescription Drug and Medicare
Improvements Act of 2003)” after section
1853(a).

(F) Section 1876(k)(4)
1395mm(k)(4)(A)) is amended—

(i) in subparagraph (A), by striking ‘‘sec-
tion 1853(a)(3)(B)”’ and inserting ‘‘section
1853(a)(3)(D)’; and

(ii) in subparagraph (B), by striking ‘‘sec-
tion 1854(g)”’ and inserting ‘‘section 1854(h)”’.

(G) Section 1876(k)(4)(C) (42 U.S.C.
1395mm(k)(4)(C)) in amended by inserting
‘“‘(as in effect immediately before the enact-
ment of the Prescription Drug and Medicare
Improvements Act of 2003)” after ‘‘section
1851(e)(6)”.

(H) Section 1894(d) (42 U.S.C. 1395eee(d)) is
amended by adding at the end the following
new paragraph:

¢“(3) APPLICATION OF PROVISIONS.—For pur-
poses of paragraphs (1) and (2), the references
to section 1853 and subsection (a)(2) of such
section in such paragraphs shall be deemed
to be references to those provisions as in ef-
fect immediately before the enactment of
the Prescription Drug and Medicare Im-
provements Act of 2003.”".

(2) CONFORMING MEDICARE TERMINOLOGY.—
Title XVIII (42 U.S.C. 1395 et seq.), except for
part C of such title (42 U.S.C. 139%5w-21 et
seq.), and title XIX (42 U.S.C. 1396 et seq.) are
each amended by striking
‘““Medicare+Choice” and inserting
‘“MedicareAdvantage’ each place it appears.

(42 U.8.C.
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SEC. 209. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in sec-
tion 208(d)(3) and subsection (b), the amend-
ments made by this title shall apply with re-
spect to plan years beginning on and after
January 1, 2006.

(b) MEDICAREADVANTAGE MSA PLANS.—
Notwithstanding any provision of this title,
the Secretary shall apply the payment and
other rules that apply with respect to an
MSA plan described in section 1851(a)(2)(B) of
the Social Security Act (42 U.S.C. 139%5w-
21(a)(2)(B)) as if this title had not been en-
acted.

Subtitle B—Preferred Provider Organizations

SEC. 211. ESTABLISHMENT OF MEDICARE ADVAN-
TAGE PREFERRED PROVIDER PRO-
GRAM OPTION.

(a) ESTABLISHMENT OF PREFERRED PRO-
VIDER PROGRAM OPTION.—Section 1851(a)(2) is
amended by adding at the end the following
new subparagraph:

‘(D) PREFERRED PROVIDER ORGANIZATION
PLANS.—A MedicareAdvantage preferred pro-
vider organization plan under the program
established under section 1858.”".

(b) PROGRAM SPECIFICATIONS.—Part C of
title XVIII (42 U.S.C. 1395w-21 et seq.) is
amended by inserting after section 1857 the
following new section:

‘“PREFERRED PROVIDER ORGANIZATIONS

“SEC. 1858. (a) ESTABLISHMENT OF PRO-
GRAM.—

‘(1) IN GENERAL.—Beginning on January 1,
2006, there is established a preferred provider
program under which preferred provider or-
ganization plans offered by preferred pro-
vider organizations are offered to
MedicareAdvantage eligible individuals in
preferred provider regions.

*“(2) DEFINITIONS.—

““(A) PREFERRED PROVIDER ORGANIZATION.—
The term ‘preferred provider organization’
means an entity with a contract under sec-
tion 1857 that meets the requirements of this
section applicable with respect to preferred
provider organizations.

‘(B) PREFERRED PROVIDER ORGANIZATION
PLAN.—The term ‘preferred provider organi-
zation plan’ means a MedicareAdvantage
plan that—

‘(i) has a network of providers that have
agreed to a contractually specified reim-
bursement for covered benefits with the or-
ganization offering the plan;

‘‘(ii) provides for reimbursement for all
covered benefits regardless of whether such
benefits are provided within such network of
providers; and

‘‘(iii) is offered by a preferred provider or-
ganization.

“(C) PREFERRED PROVIDER REGION.—The
term ‘preferred provider region’ means—

‘(i) a region established under paragraph
(3); and

‘‘(ii) a region that consists of the entire
United States.

‘(3) PREFERRED PROVIDER REGIONS.—For
purposes of this part the Secretary shall es-
tablish preferred provider regions as follows:

““(A) There shall be at least 10 regions.

“(B) Each region must include at least 1
State.

‘(C) The Secretary may not divide States
so that portions of the State are in different
regions.

‘(D) To the extent possible, the Secretary
shall include multistate metropolitan statis-
tical areas in a single region. The Secretary
may divide metropolitan statistical areas
where it is necessary to establish regions of
such size and geography as to maximize the
participation of preferred provider organiza-
tion plans.

‘““(E) The Secretary may conform the pre-
ferred provider regions to the service areas
established under section 1860D-10.
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“(b) ELIGIBILITY, ELECTION, AND ENROLL-
MENT; BENEFITS AND BENEFICIARY PROTEC-
TIONS.—

‘(1) IN GENERAL.—Except as provided in the
succeeding provisions of this subsection, the
provisions of sections 1851 and 1852 that
apply with respect to coordinated care plans
shall apply to preferred provider organiza-
tion plans offered by a preferred provider or-
ganization.

‘“(2) SERVICE AREA.—The service area of a
preferred provider organization plan shall be
a preferred provider region.

‘“(3) AVAILABILITY.—Each preferred pro-
vider organization plan must be offered to
each MedicareAdvantage eligible individual
who resides in the service area of the plan.

‘(4) AUTHORITY TO PROHIBIT RISK SELEC-
TION.—The provisions of section 1852(a)(6)
shall apply to preferred provider organiza-
tion plans.

‘‘(5) ASSURING ACCESS TO SERVICES IN PRE-
FERRED PROVIDER ORGANIZATION PLANS.—

‘“(A) IN GENERAL.—In addition to any other
requirements under this section, in the case
of a preferred provider organization plan, the
organization offering the plan must dem-
onstrate to the Secretary that the organiza-
tion has sufficient number and range of
health care professionals and providers will-
ing to provide services under the terms of
the plan.

‘(B) DETERMINATION OF SUFFICIENT AC-
CESS.—The Secretary shall find that an orga-
nization has met the requirement under sub-
paragraph (A) with respect to any category
of health care professional or provider if,
with respect to that category of provider the
plan has contracts or agreements with a suf-
ficient number and range of providers within
such category to provide covered services
under the terms of the plan.

“(C) CONSTRUCTION.—Subparagraph (B)
shall not be construed as restricting the per-
sons from whom enrollees under such a plan
may obtain covered benefits.

“(c) PAYMENTS TO PREFERRED PROVIDER
ORGANIZATIONS.—

(1) PAYMENTS TO ORGANIZATIONS.—

““(A) MONTHLY PAYMENTS.—

‘(i) IN GENERAL.—Under a contract under
section 1857 and subject to paragraph (5),
subsection (e), and section 1859(e)(4), the Sec-
retary shall make, to each preferred provider
organization, with respect to coverage of an
individual for a month under this part in a
preferred provider region, separate monthly
payments with respect to—

‘“(I) benefits under the original medicare
fee-for-service program under parts A and B
in accordance with paragraph (4); and

‘“(II) benefits under the voluntary prescrip-
tion drug program under part D in accord-
ance with section 1858A and the other provi-
sions of this part.

‘‘(ii) SPECIAL RULE FOR END-STAGE RENAL
DISEASE.—The Secretary shall establish sepa-
rate rates of payment applicable with re-
spect to classes of individuals determined to
have end-stage renal disease and enrolled in
a preferred provider organization plan under
this clause that are similar to the separate
rates of payment described in section
1853(a)(1)(B).

‘“(B) ADJUSTMENT TO REFLECT NUMBER OF
ENROLLEES.—The Secretary may retro-
actively adjust the amount of payment
under this paragraph in a manner that is
similar to the manner in which payment
amounts may be retroactively adjusted
under section 1853(a)(2).

“(C) COMPREHENSIVE RISK ADJUSTMENT
METHODOLOGY.—The Secretary shall apply
the comprehensive risk adjustment method-
ology described in section 1853(a)(3)(B) to 100
percent of the amount of payments to plans
under paragraph (4)(D)(i).
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‘(D) ADJUSTMENT FOR SPENDING VARIATIONS
WITHIN A REGION.—The Secretary shall estab-
lish a methodology for adjusting the amount
of payments to plans under paragraph
(4)(D)(ii) that achieves the same objective as
the adjustment described in paragraph
1853(a)(2)(C).

‘(2) ANNUAL CALCULATION OF BENCHMARK
AMOUNTS FOR PREFERRED PROVIDER RE-
GIONS.—For each year (beginning in 2006), the
Secretary shall calculate a benchmark
amount for each preferred provider region
for each month for such year with respect to
coverage of the benefits available under the
original medicare fee-for-service program op-
tion equal to the average of each benchmark
amount calculated under section 1853(a)(4)
for each MedicareAdvantage payment area
for the year within such region, weighted by
the number of MedicareAdvantage eligible
individuals residing in each such payment
area for the year.

‘“(3) ANNUAL ANNOUNCEMENT OF PAYMENT
FACTORS.—

““(A) ANNUAL ANNOUNCEMENT.—Beginning
in 2005, at the same time as the Secretary
publishes the risk adjusters under section
1860D-11, the Secretary shall annually an-
nounce (in a manner intended to provide no-
tice to interested parties) the following pay-
ment factors:

‘(i) The benchmark amount for each pre-
ferred provider region (as calculated under
paragraph (2)(A)) for the year.

‘‘(ii) The factors to be used for adjusting
payments described under—

““(I) the comprehensive risk adjustment
methodology described in paragraph (1)(C)
with respect to each preferred provider re-
gion for the year; and

‘“(IT) the methodology used for adjustment
for geographic variations within such region
established under paragraph (1)(D).

‘“(B) ADVANCE NOTICE OF METHODOLOGICAL
CHANGES.—At least 45 days before making
the announcement under subparagraph (A)
for a year, the Secretary shall—

‘(i) provide for notice to preferred provider
organizations of proposed changes to be
made in the methodology from the method-
ology and assumptions used in the previous
announcement; and

‘‘(ii) provide such organizations with an
opportunity to comment on such proposed
changes.

“(C) EXPLANATION OF ASSUMPTIONS.—In
each announcement made under subpara-
graph (A), the Secretary shall include an ex-
planation of the assumptions and changes in
methodology used in the announcement in
sufficient detail so that preferred provider
organizations can compute each payment
factor described in such subparagraph.

‘“(4) SECRETARY’S DETERMINATION OF PAY-
MENT AMOUNT FOR BENEFITS UNDER THE ORIGI-
NAL MEDICARE FEE-FOR-SERVICE PROGRAM.—
The Secretary shall determine the payment
amount for plans as follows:

“(A) REVIEW OF PLAN BIDS.—The Secretary
shall review each plan bid submitted under
subsection (d)(1) for the coverage of benefits
under the original medicare fee-for-service
program option to ensure that such bids are
consistent with the requirements under this
part and are based on the assumptions de-
scribed in section 1854(a)(2)(A)(iii) that the
plan used with respect to numbers of en-
rolled individuals.

‘(B) DETERMINATION OF PREFERRED PRO-
VIDER REGIONAL BENCHMARK AMOUNTS.—The
Secretary shall calculate a preferred pro-
vider regional benchmark amount for that
plan for the benefits under the original medi-
care fee-for-service program option for each
plan equal to the regional benchmark ad-
justed by using the assumptions described in
section 1854(a)(2)(A)(iii) that the plan used
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with respect to numbers of enrolled individ-
uals.

¢“(C) COMPARISON TO BENCHMARK.—The Sec-
retary shall determine the difference be-
tween each plan bid (as adjusted under sub-
paragraph (A)) and the preferred provider re-
gional benchmark amount (as determined
under subparagraph (B)) for purposes of de-
termining—

‘(i) the payment amount under subpara-
graph (D); and

‘‘(ii) the additional benefits required and
MedicareAdvantage monthly basic bene-
ficiary premiums.

“(D) DETERMINATION OF
AMOUNT.—

‘(i) IN GENERAL.—Subject to clause (ii), the
Secretary shall determine the payment
amount to a preferred provider organization
for a preferred provider organization plan as
follows:

‘(1) BIDS THAT EQUAL OR EXCEED THE BENCH-
MARK.—In the case of a plan bid that equals
or exceeds the preferred provider regional
benchmark amount, the amount of each
monthly payment to the organization with
respect to each individual enrolled in a plan
shall be the preferred provider regional
benchmark amount.

“(II) BIDS BELOW THE BENCHMARK.—In the
case of a plan bid that is less than the pre-
ferred provider regional benchmark amount,
the amount of each monthly payment to the
organization with respect to each individual
enrolled in a plan shall be the preferred pro-
vider regional benchmark amount reduced
by the amount of any premium reduction
elected by the plan under section
1854(d)(1)(A)(@).

“(ii) APPLICATION OF ADJUSTMENT METH-
ODOLOGIES.—The Secretary shall adjust the
amounts determined under subparagraph (A)
using the factors described in paragraph
B(A)(D).

‘“(E) FACTORS USED IN ADJUSTING BIDS AND
BENCHMARKS FOR PREFERRED PROVIDER ORGA-
NIZATIONS AND IN DETERMINING ENROLLEE PRE-
MIUMS.—Subject to subparagraph (F), in ad-
dition to the factors used to adjust payments
to plans described in section 1853(d)(6), the
Secretary shall use the adjustment for geo-
graphic variation within the region estab-
lished under paragraph (1)(D).

“(F) ADJUSTMENT FOR NATIONAL COVERAGE
DETERMINATIONS AND LEGISLATIVE CHANGES IN
BENEFITS.—The Secretary shall provide for
adjustments for national coverage deter-
minations and legislative changes in benefits
applicable with respect to preferred provider
organizations in the same manner as the
Secretary provides for adjustments under
section 1853(d)(7).

‘“(5) PAYMENTS FROM TRUST FUND.—The
payment to a preferred provider organization
under this section shall be made from the
Federal Hospital Insurance Trust Fund and
the Federal Supplementary Medical Insur-
ance Trust Fund in a manner similar to the
manner described in section 1853(g).

‘“(6) SPECIAL RULE FOR CERTAIN INPATIENT
HOSPITAL STAYS.—Rules similar to the rules
applicable under section 1853(h) shall apply
with respect preferred provider organiza-
tions.

“(7) SPECIAL RULE FOR HOSPICE CARE.—
Rules similar to the rules applicable under
section 1853(i) shall apply with respect to
preferred provider organizations.

‘‘(d) SUBMISSION OF BIDS BY PPOS; PRE-
MIUMS.—

‘(1) SUBMISSION OF BIDS BY PREFERRED PRO-
VIDER ORGANIZATIONS.—

‘“(A) IN GENERAL.—For the requirements on
submissions by MedicareAdvantage preferred
provider organization plans, see section
1854(a)(1).

‘(B) UNIFORM PREMIUMS.—Each bid amount
submitted under subparagraph (A) for a pre-
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ferred provider organization plan in a pre-
ferred provider region may not vary among
MedicareAdvantage eligible individuals re-
siding in such preferred provider region.

¢“(C) APPLICATION OF FEHBP STANDARD; PRO-
HIBITION ON PRICE GOUGING.—Each bid
amount submitted under subparagraph (A)
for a preferred provider organization plan
must reasonably and equitably reflect the
cost of benefits provided under that plan.

‘(D) REVIEW.—The Secretary shall review
the adjusted community rates (as defined in
section 1854(g)(3)), the amounts of the
MedicareAdvantage monthly basic premium
and the MedicareAdvantage monthly bene-
ficiary premium for enhanced medical bene-
fits filed under this paragraph and shall ap-
prove or disapprove such rates and amounts
so submitted. The Secretary shall review the
actuarial assumptions and data used by the
preferred provider organization with respect
to such rates and amounts so submitted to
determine the appropriateness of such as-
sumptions and data.

‘“(E) AUTHORITY TO LIMIT NUMBER OF PLANS
IN A REGION.—If there are bids for more than
3 preferred provider organization plans in a
preferred provider region, the Secretary
shall accept only the 3 lowest-cost credible
bids for that region that meet or exceed the
quality and minimum standards applicable
under this section.

“(2) MONTHLY PREMIUMS CHARGED.—The
amount of the monthly premium charged to
an individual enrolled in a preferred provider
organization plan offered by a preferred pro-
vider organization shall be equal to the sum
of the following:

‘““(A) The MedicareAdvantage monthly
basic beneficiary premium, as defined in sec-
tion 1854(b)(2)(A) (if any).

‘(B) The MedicareAdvantage monthly ben-
eficiary premium for enhanced medical bene-
fits, as defined in section 1854(b)(2)(C) (f
any).

‘“(C) The MedicareAdvantage monthly obli-
gation for qualified prescription drug cov-
erage, as defined in section 1854(b)(2)(B) (if
any).

¢“(3) DETERMINATION OF PREMIUM REDUC-
TIONS, REDUCED COST-SHARING, ADDITIONAL
BENEFITS, AND BENEFICIARY PREMIUMS.—The
rules for determining premium reductions,
reduced cost-sharing, additional benefits,
and beneficiary premiums under section
1854(d) shall apply with respect to preferred
provider organizations.

‘‘(4) PROHIBITION OF SEGMENTING PREFERRED
PROVIDER REGIONS.—The Secretary may not
permit a preferred provider organization to
elect to apply the provisions of this section
uniformly to separate segments of a pre-
ferred provider region (rather than uni-
formly to an entire preferred provider re-
gion).

‘“(e) PORTION OF TOTAL PAYMENTS TO AN
ORGANIZATION SUBJECT TO RISK FOR 2
YEARS.—

(1) NOTIFICATION OF SPENDING UNDER THE
PLAN.—

“(A) IN GENERAL.—For 2007 and 2008, the
preferred provider organization offering a
preferred provider organization plan shall
notify the Secretary of the total amount of
costs that the organization incurred in pro-
viding benefits covered under parts A and B
of the original medicare fee-for-service pro-
gram for all enrollees under the plan in the
previous year.

¢“(B) CERTAIN EXPENSES NOT INCLUDED.—The
total amount of costs specified in subpara-
graph (A) may not include—

‘(i) subject to subparagraph (C), adminis-
trative expenses incurred in providing the
benefits described in such subparagraph; or

‘“(ii) amounts expended on providing en-
hanced medical benefits under section
1852(a)(3)(D).
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¢(C) ESTABLISHMENT OF ALLOWABLE ADMIN-
ISTRATIVE EXPENSES.—For purposes of apply-
ing subparagraph (B)(i), the administrative
expenses incurred in providing benefits de-
scribed in subparagraph (A) under a preferred
provider organization plan may not exceed
an amount determined appropriate by the
Administrator.

*“(2) ADJUSTMENT OF PAYMENT.—

““(A) NO ADJUSTMENT IF COSTS WITHIN RISK
CORRIDOR.—If the total amount of costs spec-
ified in paragraph (1)(A) for the plan for the
year are not more than the first threshold
upper limit of the risk corridor (specified in
paragraph (3)(A)(iii)) and are not less than
the first threshold lower limit of the risk
corridor (specified in paragraph (3)(A)(i)) for
the plan for the year, then no additional pay-
ments shall be made by the Secretary and no
reduced payments shall be made to the pre-
ferred provider organization offering the
plan.

‘(B) INCREASE IN PAYMENT IF COSTS ABOVE
UPPER LIMIT OF RISK CORRIDOR.—

‘(i) IN GENERAL.—If the total amount of
costs specified in paragraph (1)(A) for the
plan for the year are more than the first
threshold upper limit of the risk corridor for
the plan for the year, then the Secretary
shall increase the total of the monthly pay-
ments made to the preferred provider organi-
zation offering the plan for the year under
subsection (¢)(1)(A) by an amount equal to
the sum of—

““(I) 50 percent of the amount of such total
costs which are more than such first thresh-
old upper limit of the risk corridor and not
more than the second threshold upper limit
of the risk corridor for the plan for the year
(as specified under paragraph (3)(A)(iv)); and

““(IT) 90 percent of the amount of such total
costs which are more than such second
threshold upper limit of the risk corridor.

¢“(C) REDUCTION IN PAYMENT IF COSTS BELOW
LOWER LIMIT OF RISK CORRIDOR.—If the total
amount of costs specified in paragraph (1)(A)
for the plan for the year are less than the
first threshold lower limit of the risk cor-
ridor for the plan for the year, then the Sec-
retary shall reduce the total of the monthly
payments made to the preferred provider or-
ganization offering the plan for the year
under subsection (¢)(1)(A) by an amount (or
otherwise recover from the plan an amount)
equal to—

‘(i) 50 percent of the amount of such total
costs which are less than such first threshold
lower limit of the risk corridor and not less
than the second threshold lower limit of the
risk corridor for the plan for the year (as
specified under paragraph (3)(A)(ii)); and

‘“(ii) 90 percent of the amount of such total
costs which are less than such second thresh-
old lower limit of the risk corridor.

¢“(3) ESTABLISHMENT OF RISK CORRIDORS.—

“(A) IN GENERAL.—For 2006 and 2007, the
Secretary shall establish a risk corridor for
each preferred provider organization plan.
The risk corridor for a plan for a year shall
be equal to a range as follows:

‘(1) FIRST THRESHOLD LOWER LIMIT.—The
first threshold lower limit of such corridor
shall be equal to—

““(I) the target amount described in sub-
paragraph (B) for the plan; minus

“(IT) an amount equal to 5 percent of such
target amount.

¢“(i1) SECOND THRESHOLD LOWER LIMIT.—The
second threshold lower limit of such corridor
shall be equal to—

““(I) the target amount described in sub-
paragraph (B) for the plan; minus

‘(IT) an amount equal to 10 percent of such
target amount.

¢(iii) FIRST THRESHOLD UPPER LIMIT.—The
first threshold upper limit of such corridor
shall be equal to the sum of—

“(I) such target amount; and
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“(IT) the amount described in clause (i)(II).

‘“(iv) SECOND THRESHOLD UPPER LIMIT.—The
second threshold upper limit of such corridor
shall be equal to the sum of—

“(I) such target amount; and

“(II) the amount described
(i1)J1).

‘(B) TARGET AMOUNT DESCRIBED.—The tar-
get amount described in this paragraph is,
with respect to a preferred provider organi-
zation plan offered by a preferred provider
organization in a year, an amount equal to
the sum of—

‘(i) the total monthly payments made to
the organization for enrollees in the plan for
the year under subsection (¢)(1)(A); and

‘“(ii) the total MedicareAdvantage basic
beneficiary premiums collected for such en-
rollees for the year under subsection
(D@)(A).

‘(4) PLANS AT RISK FOR ENTIRE AMOUNT OF
ENHANCED MEDICAL BENEFITS.—A preferred
provider organization that offers a preferred
provider organization plan that provides en-
hanced medial benefits under section
1852(a)(3)(D) shall be at full financial risk for
the provision of such benefits.

‘() NO EFFECT ON ELIGIBLE BENE-
FICIARIES.—No change in payments made by
reason of this subsection shall affect the
amount of the MedicareAdvantage basic ben-
eficiary premium that a beneficiary is other-
wise required to pay under the plan for the
year under subsection (d)(2)(A).

¢‘(6) DISCLOSURE OF INFORMATION.—The pro-
visions of section 1860D-16(b)(7), including
subparagraph (B) of such section, shall apply
to a preferred provider organization and a
preferred provider organization plan in the
same manner as such provisions apply to an
eligible entity and a Medicare Prescription
Drug plan under part D.

“(f) ORGANIZATIONAL AND FINANCIAL RE-
QUIREMENTS FOR PREFERRED PROVIDER ORGA-
NIZATIONS.—A preferred provider organiza-
tion shall be organized and licensed under
State law as a risk-bearing entity eligible to
offer health insurance or health benefits cov-
erage in each State within the preferred pro-
vider region in which it offers a preferred
provider organization plan.

‘(g) INAPPLICABILITY OF PROVIDER-SPON-
SORED ORGANIZATION SOLVENCY STANDARDS.—
The requirements of section 1856 shall not
apply with respect to preferred provider or-
ganizations.

““(h) CONTRACTS WITH PREFERRED PROVIDER
ORGANIZATIONS.—The provisions of section
1857 shall apply to a preferred provider orga-
nization plan offered by a preferred provider
organization under this section.”.

(c) PREFERRED PROVIDER TERMINOLOGY DE-
FINED.—Section 1859(a) is amended by adding
at the end the following new paragraph:

‘(3) PREFERRED PROVIDER ORGANIZATION;
PREFERRED PROVIDER ORGANIZATION PLAN;
PREFERRED PROVIDER REGION.—The terms
‘preferred provider organization’, ‘preferred
provider organization plan’, and ‘preferred
provider region’ have the meaning given
such terms in section 1858(a)(2).”’.

Subtitle C—Other Managed Care Reforms

in clause

SEC. 221. EXTENSION OF REASONABLE COST
CONTRACTS.
(a) FIVE-YEAR EXTENSION.—Section

1876(h)(5)(C) (42 U.S.C. 1395mm(h)(5)(C)) is

amended by striking <2004’ and inserting
2009,
(b) APPLICATION OF CERTAIN

MEDICARE+CHOICE REQUIREMENTS TO COST
CONTRACTS EXTENDED OR RENEWED AFTER
2003.—Section 1876(h) (42 U.S.C.
1395mm(h)(5)), as amended by subsection (a),
is amended—

(1) by redesignating paragraph (5) as para-
graph (6); and

(2) by inserting after paragraph (4) the fol-
lowing new paragraph:
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“(5) Any reasonable cost reimbursement
contract with an eligible organization under
this subsection that is extended or renewed
on or after the date of enactment of the Pre-
scription Drug and Medicare Improvements
Act of 2003 for plan years beginning on or
after January 1, 2004, shall provide that the
following provisions of the Medicare+Choice
program under part C (and, on and after Jan-
uary 1, 2006, the provisions of the
MedicareAdvantage program under such
part) shall apply to such organization and
such contract in a substantially similar
manner as such provisions apply to
Medicare+Choice organizations and
Medicare+Choice plans (or, on and after Jan-
uary 1, 2006, MedicareAdvantage organiza-
tions and MedicareAdvantage plans, respec-
tively) under such part:

‘“(A) Paragraph (1) of section 1852(e) (relat-
ing to the requirement of having an ongoing
quality assurance program) and paragraph
(2)(B) of such section (relating to the re-
quired elements for such a program).

“(B) Section 1852(j)(4) (relating to limita-
tions on physician incentive plans).

‘“(C) Section 1854(c) (relating to the re-
quirement of uniform premiums among indi-
viduals enrolled in the plan).

‘(D) Section 1854(g), or, on and after Janu-
ary 1, 2006, section 1854(h) (relating to re-
strictions on imposition of premium taxes
with respect to payments to organizations).

‘“(E) Section 1856(b) (regarding compliance
with the standards established by regulation
pursuant to such section, including the pro-
visions of paragraph (3) of such section relat-
ing to relation to State laws).

‘“(F) Section 1852(a)(3)(A) (regarding the
authority of organizations to include supple-
mental health care benefits and, on and after
January 1, 2006, enhanced medical benefits
under the plan subject to the approval of the
Secretary).

“(G) The provisions of part C relating to
timelines for benefit filings, contract re-
newal, and beneficiary notification.

‘‘(H) Section 1854(e), or, on and after Janu-
ary 1, 2006, section 1854(f) (relating to pro-
posed cost-sharing under the contract being
subject to review by the Secretary).”.

(¢) PERMITTING DEDICATED GROUP PRACTICE
HEALTH MAINTENANCE ORGANIZATIONS TO PAR-
TICIPATE IN THE MEDICARE COST CONTRACT
PROGRAM.—Section 1876(h)(6) of the Social
Security Act (42 U.S.C. 1395mm(h)(6)), as re-
designated and amended by subsections (a)
and (b), is amended—

(1) in subparagraph (A), by striking ‘After
the date of the enactment” and inserting
‘“Except as provided in subparagraph (C),
after the date of the enactment’’;

(2) in subparagraph (B), by striking ‘‘sub-
paragraph (C)”’ and inserting ‘‘subparagraph
D)

(3) by redesignating subparagraph (C) as
subparagraph (D); and

(4) by inserting after subparagraph (B), the
following new subparagraph:

‘“(C) Subject to paragraph (5) and subpara-
graph (D), the Secretary shall approve an ap-
plication to enter into a reasonable cost con-
tract under this section if—

‘(i) the application is submitted to the
Secretary by a health maintenance organiza-
tion (as defined in section 1301(a) of the Pub-
lic Health Service Act) that, as of January 1,
2004, and except as provided in section
1301(b)(3)(B) of such Act, provides at least 85
percent of the services of a physician which
are provided as basic health services through
a medical group (or groups), as defined in
section 1302(4) of such Act; and

‘“(ii) the Secretary determines that the or-
ganization meets the requirements applica-
ble to such organizations and contracts
under this section.”.
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SPECIALIZED MEDICARE+CHOICE
PLANS FOR SPECIAL NEEDS BENE-
FICIARIES.

(a) TREATMENT AS COORDINATED CARE
PLAN.—Section 1851(a)(2)(A) (42 U.S.C. 139%5w-
21(a)(2)(A)) is amended by adding at the end
the following new sentence: ‘‘Specialized
Medicare+Choice plans for special needs
beneficiaries (as defined in section 1859(b)(4))
may be any type of coordinated care plan.”.

(b) SPECIALIZED MEDICARE+CHOICE PLAN
FOR SPECIAL NEEDS BENEFICIARIES DE-
FINED.—Section 1859(b) (42 U.S.C. 1395w-28(b))
is amended by adding at the end the fol-
lowing new paragraph:

‘(4) SPECIALIZED MEDICARE+CHOICE PLANS
FOR SPECIAL NEEDS BENEFICIARIES.—

‘““(A) IN GENERAL.—The term ‘specialized
Medicare+Choice plan for special needs bene-
ficiaries’ means a Medicare+Choice plan that
exclusively serves special needs beneficiaries
(as defined in subparagraph (B)).

‘“(B) SPECIAL NEEDS BENEFICIARY.—The
term ‘special needs beneficiary’ means a
Medicare+Choice eligible individual who—

‘(i) is institutionalized (as defined by the
Secretary);

¢“(ii) is entitled to medical assistance
under a State plan under title XIX; or

‘“(iii) meets such requirements as the Sec-
retary may determine would benefit from en-
rollment in such a specialized
Medicare+Choice plan described in subpara-
graph (A) for individuals with severe or dis-
abling chronic conditions.”’.

(c) RESTRICTION ON ENROLLMENT PER-
MITTED.—Section 1859 (42 U.S.C. 1395w-28) is
amended by adding at the end the following
new subsection:

“(f) RESTRICTION ON ENROLLMENT FOR SPE-
CIALIZED MEDICARE+CHOICE PLANS FOR SPE-
CIAL NEEDS BENEFICIARIES.—In the case of a
specialized Medicare+Choice plan (as defined
in subsection (b)(4)), notwithstanding any
other provision of this part and in accord-
ance with regulations of the Secretary and
for periods before January 1, 2008, the plan
may restrict the enrollment of individuals
under the plan to individuals who are within
1 or more classes of special needs bene-
ficiaries.”.

(d) REPORT TO CONGRESS.—Not later than
December 31, 2006, the Secretary shall sub-
mit to Congress a report that assesses the
impact of specialized Medicare+Choice plans
for special needs beneficiaries on the cost
and quality of services provided to enrollees.
Such report shall include an assessment of
the costs and savings to the medicare pro-
gram as a result of amendments made by
subsections (a), (b), and (c).

(e) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
subsections (a), (b), and (c) shall take effect
on the date of enactment of this Act.

(2) DEADLINE FOR ISSUANCE OF REQUIRE-
MENTS FOR SPECIAL NEEDS BENEFICIARIES;
TRANSITION.—No later than 1 year after the
date of enactment of this Act, the Secretary
shall issue final regulations to establish re-
quirements for special needs beneficiaries
under section 1859(b)(4)(B)(iii) of the Social
Security Act, as added by subsection (b).

SEC. 223. PAYMENT BY PACE PROVIDERS FOR
MEDICARE AND MEDICAID SERV-
ICES FURNISHED BY NONCONTRACT
PROVIDERS.

(a) MEDICARE SERVICES.—

(1) MEDICARE SERVICES FURNISHED BY PRO-
VIDERS OF SERVICES.—Section 1866(a)(1)(0) (42
U.S.C. 1395cc(a)(1)(0)) is amended—

(A) by striking ‘“‘part C or”’ and inserting
“part C, with a PACE provider under section
1894 or 1934, or’’;

(B) by striking *“‘(i)"’;

(C) by striking ‘‘and (ii)”’; and

SEC. 222.
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(D) by striking ‘“members of the organiza-
tion” and inserting ‘‘members of the organi-
zation or PACE program eligible individuals
enrolled with the PACE provider,”.

(2) MEDICARE SERVICES FURNISHED BY PHYSI-
CIANS AND OTHER ENTITIES.—Section 1894(b)
(42 U.S.C. 1395eee(b)) is amended by adding at
the end the following new paragraphs:

¢“(3) TREATMENT OF MEDICARE SERVICES FUR-
NISHED BY NONCONTRACT PHYSICIANS AND
OTHER ENTITIES.—

““(A) APPLICATION OF MEDICARE+CHOICE RE-
QUIREMENT WITH RESPECT TO MEDICARE SERV-
ICES FURNISHED BY NONCONTRACT PHYSICIANS
AND OTHER ENTITIES.—Section 1852(k)(1) (re-
lating to limitations on balance billing
against Medicare+Choice organizations for
noncontract physicians and other entities
with respect to services covered under this
title) shall apply to PACE providers, PACE
program eligible individuals enrolled with
such PACE providers, and physicians and
other entities that do not have a contract es-
tablishing payment amounts for services fur-
nished to such an individual in the same
manner as such section applies to
Medicare+Choice organizations, individuals
enrolled with such organizations, and physi-
cians and other entities referred to in such
section.

‘(B) REFERENCE TO RELATED PROVISION FOR
NONCONTRACT PROVIDERS OF SERVICES.—For
the provision relating to limitations on bal-
ance billing against PACE providers for serv-
ices covered under this title furnished by
noncontract providers of services, see section
1866(a)(1)(O).

‘‘(4) REFERENCE TO RELATED PROVISION FOR
SERVICES COVERED UNDER TITLE XIX BUT NOT
UNDER THIS TITLE.—For provisions relating
to limitations on payments to providers par-
ticipating under the State plan under title
XIX that do not have a contract with a
PACE provider establishing payment
amounts for services covered under such plan
(but not under this title) when such services
are furnished to enrollees of that PACE pro-
vider, see section 1902(a)(66).”’.

(b) MEDICAID SERVICES.—

(1) REQUIREMENT UNDER STATE PLAN.—Sec-
tion 1902(a) (42 U.S.C. 139%6a(a)) is amended—

(A) in paragraph (64), by striking ‘“‘and’ at
the end;

(B) in paragraph (65), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(C) by inserting after paragraph (65) the
following new paragraph:

‘(66) provide, with respect to services cov-
ered under the State plan (but not under
title XVIII) that are furnished to a PACE
program eligible individual enrolled with a
PACE provider by a provider participating
under the State plan that does not have a
contract with the PACE provider that estab-
lishes payment amounts for such services,
that such participating provider may not re-
quire the PACE provider to pay the partici-
pating provider an amount greater than the
amount that would otherwise be payable for
the service to the participating provider
under the State plan for the State where the
PACE provider is located (in accordance with
regulations issued by the Secretary).”.

(2) REFERENCE IN MEDICAID STATUTE.—Sec-
tion 1934(b) (42 U.S.C. 1396u—4(b)) is amended
by adding at the end the following new para-
graphs:

*“(3) TREATMENT OF MEDICARE SERVICES FUR-
NISHED BY NONCONTRACT PHYSICIANS AND
OTHER ENTITIES.—

““(A) APPLICATION OF MEDICARE+CHOICE RE-
QUIREMENT WITH RESPECT TO MEDICARE SERV-
ICES FURNISHED BY NONCONTRACT PHYSICIANS
AND OTHER ENTITIES.—Section 1852(k)(1) (re-
lating to limitations on balance billing
against Medicare+Choice organizations for
noncontract physicians and other entities
with respect to services covered under title
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XVIII) shall apply to PACE providers, PACE
program eligible individuals enrolled with
such PACE providers, and physicians and
other entities that do not have a contract es-
tablishing payment amounts for services fur-
nished to such an individual in the same
manner as such section applies to
Medicare+Choice organizations, individuals
enrolled with such organizations, and physi-
cians and other entities referred to in such
section.

‘(B) REFERENCE TO RELATED PROVISION FOR
NONCONTRACT PROVIDERS OF SERVICES.—For
the provision relating to limitations on bal-
ance billing against PACE providers for serv-
ices covered under title XVIII furnished by
noncontract providers of services, see section
1866(a)(1)(0).

‘‘(4) REFERENCE TO RELATED PROVISION FOR
SERVICES COVERED UNDER THIS TITLE BUT NOT
UNDER TITLE XVIII.—For provisions relating
to limitations on payments to providers par-
ticipating under the State plan under this
title that do not have a contract with a
PACE provider establishing payment
amounts for services covered under such plan
(but not under title XVIII) when such serv-
ices are furnished to enrollees of that PACE
provider, see section 1902(a)(66).”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to services
furnished on or after January 1, 2004.

SEC. 224. INSTITUTE OF MEDICINE EVALUATION
AND REPORT ON HEALTH CARE PER-
FORMANCE MEASURES.

(a) EVALUATION.—

(1) IN GENERAL.—Not later than the date
that is 2 months after the date of enactment
of this Act, the Secretary of Health and
Human Services shall enter into an arrange-
ment under which the Institute of Medicine
of the National Academy of Sciences (in this
section referred to as the ‘‘Institute’’) shall
conduct an evaluation of leading health care
performance measures and options to imple-
ment policies that align performance with
payment under the medicare program under
title XVIII of the Social Security Act (42
U.S.C. 1395 et seq.).

(2) SPECIFIC MATTERS EVALUATED.—In con-
ducting the evaluation under paragraph (1),
the Institute shall—

(A) catalogue, review, and evaluate the va-
lidity of leading health care performance
measures;

(B) catalogue and evaluate the success and
utility of alternative performance incentive
programs in public or private sector settings;
and

(C) identify and prioritize options to imple-
ment policies that align performance with
payment under the medicare program that
indicate—

(i) the performance measurement set to be
used and how that measurement set will be
updated;

(ii) the payment policy that will reward
performance; and

(iii) the key implementation issues (such
as data and information technology require-
ments) that must be addressed.

(3) SCOPE OF HEALTH CARE PERFORMANCE
MEASURES.—The health care performance
measures described in paragraph (2)(A) shall
encompass a variety of perspectives, includ-
ing physicians, hospitals, health plans, pur-
chasers, and consumers.

(4) CONSULTATION WITH MEDPAC.—In evalu-
ating the matters described in paragraph
(2)(C), the Institute shall consult with the
Medicare Payment Advisory Commission es-
tablished under section 1805 of the Social Se-
curity Act (42 U.S.C. 1395b-6).

(b) REPORT.—Not later than the date that
is 18 months after the date of enactment of
this Act, the Institute shall submit to the
Secretary of Health and Human Services, the
Committees on Ways and Means and Energy
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and Commerce of the House of Representa-
tives, and the Committee on Finance of the
Senate a report on the evaluation conducted
under subsection (a)(1) describing the find-
ings of such evaluation and recommenda-
tions for an overall strategy and approach
for aligning payment with performance in
the original medicare fee-for-service pro-
gram under parts A and B of title XVIII of
the Social Security Act, the
Medicare+Choice program under part C of
such title, and any other programs under
such title XVIII.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$1,000,000 for purposes of conducting the eval-
uation and preparing the report required by
this section.

SEC. 225. EXPANDING THE WORK OF MEDICARE
QUALITY IMPROVEMENT ORGANIZA-
TIONS TO INCLUDE PARTS C AND D.

(a) APPLICATION TO MEDICARE MANAGED
CARE AND PRESCRIPTION DRUG COVERAGE.—
Section 1154(a)(1) (42 U.S.C. 1320c-3(a)(1)) is
amended by inserting ‘‘, Medicare+Choice or-
ganizations and MedicareAdvantage organi-
zations under part C, and prescription drug
card sponsors and eligible entities under part
D’ after ‘‘under section 1876’.

(b) PRESCRIPTION DRUG THERAPY QUALITY
IMPROVEMENT.—Section 1154(a) (42 U.S.C.
1320c-3(a)) is amended by adding at the end
the following new paragraph:

“(17) The organization shall execute its re-
sponsibilities under subparagraphs (A) and
(B) of paragraph (1) by offering to providers,
practitioners, prescription drug card spon-
sors and eligible entities under part D, and
Medicare+Choice and MedicareAdvantage
plans under part C quality improvement as-
sistance pertaining to prescription drug
therapy. For purposes of this part and title
XVIII, the functions described in this para-
graph shall be treated as a review function.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply on and after
January 1, 2004.

TITLE III—CENTER FOR MEDICARE
CHOICES
SEC. 301. ESTABLISHMENT OF THE CENTER FOR
MEDICARE CHOICES.

(a) IN GENERAL.—Title XVIII (42 U.S.C. 1395
et seq.), as amended by section 111, is amend-
ed by inserting after 1806 the following new
section:

‘‘ESTABLISHMENT OF THE CENTER FOR
MEDICARE CHOICES

“SEC. 1808. (a) ESTABLISHMENT.—By not
later than March 1, 2004, the Secretary shall
establish within the Department of Health
and Human Services the Center for Medicare
Choices, which shall be separate from the
Centers for Medicare & Medicaid Services.

“(b) ADMINISTRATOR AND DEPUTY ADMINIS-
TRATOR.—

‘(1) ADMINISTRATOR.—

‘“(A) IN GENERAL.—The Center for Medicare
Choices shall be headed by an Administrator
(in this section referred to as the ‘Adminis-
trator’) who shall be appointed by the Presi-
dent, by and with the advice and consent of
the Senate. The Administrator shall report
directly to the Secretary.

‘(B) COMPENSATION.—The Administrator
shall be paid at the rate of basic pay payable
for level III of the Executive Schedule under
section 5314 of title 5, United States Code.

‘“(C) TERM OF OFFICE.—The Administrator
shall be appointed for a term of 5 years. In
any case in which a successor does not take
office at the end of an Administrator’s term
of office, that Administrator may continue
in office until the entry upon office of such
a successor. An Administrator appointed to a
term of office after the commencement of
such term may serve under such appoint-
ment only for the remainder of such term.
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‘(D) GENERAL AUTHORITY.—The Adminis-
trator shall be responsible for the exercise of
all powers and the discharge of all duties of
the Center for Medicare Choices, and shall
have authority and control over all per-
sonnel and activities thereof.

‘“(E) RULEMAKING AUTHORITY.—The Admin-
istrator may prescribe such rules and regula-
tions as the Administrator determines nec-
essary or appropriate to carry out the func-
tions of the Center for Medicare Choices. The
regulations prescribed by the Administrator
shall be subject to the rulemaking proce-
dures established under section 553 of title 5,
United States Code.

“(F) AUTHORITY TO ESTABLISH ORGANIZA-
TIONAL UNITS.—The Administrator may es-
tablish, alter, consolidate, or discontinue
such organizational units or components
within the Center for Medicare Choices as
the Administrator considers necessary or ap-
propriate, except that this subparagraph
shall not apply with respect to any unit,
component, or provision provided for by this
section.

“(G) AUTHORITY TO DELEGATE.—The Admin-
istrator may assign duties, and delegate, or
authorize successive redelegations of, au-
thority to act and to render decisions, to
such officers and employees of the Center for
Medicare Choices as the Administrator may
find necessary. Within the limitations of
such delegations, redelegations, or assign-
ments, all official acts and decisions of such
officers and employees shall have the same
force and effect as though performed or ren-
dered by the Administrator.

‘“(2) DEPUTY ADMINISTRATOR.—

‘“‘(A) IN GENERAL.—There shall be a Deputy
Administrator of the Center for Medicare
Choices who shall be appointed by the Ad-
ministrator.

‘“(B) COMPENSATION.—The Deputy Adminis-
trator shall be paid at the rate of basic pay
payable for level IV of the Executive Sched-
ule under section 5315 of title 5, United
States Code.

‘(C) TERM OF OFFICE.—The Deputy Admin-
istrator shall be appointed for a term of 5
years. In any case in which a successor does
not take office at the end of a Deputy Ad-
ministrator’s term of office, such Deputy Ad-
ministrator may continue in office until the
entry upon office of such a successor. A Dep-
uty Administrator appointed to a term of of-
fice after the commencement of such term
may serve under such appointment only for
the remainder of such term.

‘(D) DUTIES.—The Deputy Administrator
shall perform such duties and exercise such
powers as the Administrator shall from time
to time assign or delegate. The Deputy Ad-
ministrator shall be the Acting Adminis-
trator of the Center for Medicare Choices
during the absence or disability of the Ad-
ministrator and, unless the President des-
ignates another officer of the Government as
Acting Administrator, in the event of a va-
cancy in the office of the Administrator.

‘“(3) SECRETARIAL COORDINATION OF PRO-
GRAM ADMINISTRATION.—The Secretary shall
ensure appropriate coordination between the
Administrator and the Administrator of the
Centers for Medicare & Medicaid Services in
carrying out the programs under this title.

““(c) DUTIES; ADMINISTRATIVE PROVISIONS.—

“(1) DUTIES.—

‘“(A) GENERAL DUTIES.—The Administrator
shall carry out parts C and D, including—

‘(i) negotiating, entering into, and enforc-
ing, contracts with plans for the offering of
MedicareAdvantage plans under part C, in-
cluding the offering of qualified prescription
drug coverage under such plans; and

‘‘(ii) negotiating, entering into, and enforc-
ing, contracts with eligible entities for the
offering of Medicare Prescription Drug plans
under part D.
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‘(B) OTHER DUTIES.—The Administrator
shall carry out any duty provided for under
part C or D, including duties relating to—

‘(i) reasonable cost contracts with eligible
organizations under section 1876(h); and

‘(i) demonstration projects carried out in
part or in whole under such parts, including
the demonstration project carried out
through a MedicareAdvantage (formerly
Medicare+Choice) project that demonstrates
the application of capitation payment rates
for frail elderly medicare beneficiaries
through the use of an interdisciplinary team
and through the provision of primary care
services to such beneficiaries by means of
such a team at the nursing facility involved.

‘“(C) NONINTERFERENCE.—In order to pro-
mote competition under parts C and D, the
Administrator, in carrying out the duties re-
quired under this section, may not, to the
extent possible, interfere in any way with
negotiations between eligible entities,
MedicareAdvantage organizations, hospitals,
physicians, other entities or individuals fur-
nishing items and services under this title
(including contractors for such items and
services), and drug manufacturers, whole-
salers, or other suppliers of covered drugs

‘(D) ANNUAL REPORTS.—Not later than
March 31 of each year, the Administrator
shall submit to Congress and the President a
report on the administration of the vol-
untary prescription drug delivery program
under this part during the previous fiscal
year.

‘“(2) MANAGEMENT STAFF.—

‘“(A) IN GENERAL.—The Administrator, with
the approval of the Secretary, may employ,
such management staff as determined appro-
priate. Any such manager shall be required
to have demonstrated, by their education
and experience (either in the public or pri-
vate sector), superior expertise in the fol-
lowing areas:

‘(i) The review, negotiation, and adminis-
tration of health care contracts.

‘“(ii) The design of health care benefit
plans.

‘“(iii) Actuarial sciences.

‘‘(iv) Compliance with health plan con-
tracts.

‘“(v) Consumer education and decision
making.

“(B) COMPENSATION.—

‘(i) IN GENERAL.—Subject to clause (ii), the
Administrator shall establish the rate of pay
for an individual employed under subpara-
graph (A).

‘“(ii) MAXIMUM RATE.—In no case may the
rate of compensation determined under
clause (i) exceed the highest rate of basic pay
for the Senior Executive Service under sec-
tion 5382(b) of title 5, United States Code.

““(3) REDELEGATION OF CERTAIN FUNCTIONS
OF THE CENTERS FOR MEDICARE & MEDICAID
SERVICES.—

‘“(A) IN GENERAL.—The Secretary, the Ad-
ministrator of the Center for Medicare
Choices, and the Administrator of the Cen-
ters for Medicare & Medicaid Services shall
establish an appropriate transition of re-
sponsibility in order to redelegate the ad-
ministration of part C from the Secretary
and the Administrator of the Centers for
Medicare & Medicaid Services to the Admin-
istrator of the Center for Medicare Choices
as is appropriate to carry out the purposes of
this section.

‘“(B) TRANSFER OF DATA AND INFORMA-
TION.—The Secretary shall ensure that the
Administrator of the Centers for Medicare &
Medicaid Services transfers to the Adminis-
trator such information and data in the pos-
session of the Administrator of the Centers
for Medicare & Medicaid Services as the Ad-
ministrator requires to carry out the duties
described in paragraph (1).
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‘‘(C) CONSTRUCTION.—Insofar as a responsi-
bility of the Secretary or the Administrator
of the Centers for Medicare & Medicaid Serv-
ices is redelegated to the Administrator
under this section, any reference to the Sec-
retary or the Administrator of the Centers
for Medicare & Medicaid Services in this
title or title XI with respect to such respon-
sibility is deemed to be a reference to the
Administrator.

‘“(d) OFFICE OF BENEFICIARY ASSISTANCE.—

‘(1) ESTABLISHMENT.—The Secretary shall
establish within the Center for Medicare
Choices an Office of Beneficiary Assistance
to carry out functions relating to medicare
beneficiaries under this title, including mak-
ing determinations of eligibility of individ-
uals for benefits under this title, providing
for enrollment of medicare beneficiaries
under this title, and the functions described
in paragraph (2). The Office shall be a sepa-
rate operating division within the Center for
Medicare Choices.

¢“(2) DISSEMINATION OF INFORMATION ON BEN-
EFITS AND APPEALS RIGHTS.—

““(A) DISSEMINATION OF BENEFITS INFORMA-
TION.—The Office of Beneficiary Assistance
shall disseminate to medicare beneficiaries,
by mail, by posting on the Internet site of
the Center for Medicare Choices, and
through the toll-free telephone number pro-
vided for under section 1804(b), information
with respect to the following:

‘(i) Benefits, and limitations on payment
(including cost-sharing, stop-loss provisions,
and formulary restrictions) under parts C
and D.

‘“(ii) Benefits, and limitations on payment
under parts A, and B, including information
on medicare supplemental policies under sec-
tion 1882.

‘‘(iii) Other areas determined to be appro-
priate by the Administrator.

Such information shall be presented in a
manner so that medicare beneficiaries may
compare benefits under parts A, B, and D,
and medicare supplemental policies with
benefits under MedicareAdvantage plans
under part C.

“(B) DISSEMINATION OF APPEALS RIGHTS IN-
FORMATION.—The Office of Beneficiary As-
sistance shall disseminate to medicare bene-
ficiaries in the manner provided under sub-
paragraph (A) a description of procedural
rights (including grievance and appeals pro-
cedures) of beneficiaries under the original
medicare fee-for-service program under parts
A and B, the MedicareAdvantage program
under part C, and the voluntary prescription
drug delivery program under part D.

*“(3) MEDICARE OMBUDSMAN.—

“(A) IN GENERAL.—Within the Office of
Beneficiary Assistance, there shall be a
Medicare Ombudsman, appointed by the Sec-
retary from among individuals with exper-
tise and experience in the fields of health
care and advocacy, to carry out the duties
described in subparagraph (B).

‘“(B) DUTIES.—The Medicare Ombudsman
shall—

‘‘(i) receive complaints, grievances, and re-
quests for information submitted by a medi-
care beneficiary, with respect to any aspect
of the medicare program;

‘‘(ii) provide assistance with respect to
complaints, grievances, and requests referred
to in clause (i), including—

“(I) assistance in collecting relevant infor-
mation for such beneficiaries, to seek an ap-
peal of a decision or determination made by
a fiscal intermediary, carrier,
MedicareAdvantage organization, an eligible
entity under part D, or the Secretary; and

“(II) assistance to such beneficiaries with
any problems arising from disenrollment
from a MedicareAdvantage plan under part C
or a prescription drug plan under part D; and
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‘(iii) submit annual reports to Congress,
the Secretary, and the Medicare Competitive
Policy Advisory Board describing the activi-
ties of the Office, and including such rec-
ommendations for improvement in the ad-
ministration of this title as the Ombudsman
determines appropriate.

¢“(C) COORDINATION WITH STATE OMBUDSMAN
PROGRAMS AND CONSUMER ORGANIZATIONS.—
The Medicare Ombudsman shall, to the ex-
tent appropriate, coordinate with State med-
ical Ombudsman programs, and with State-
and community-based consumer organiza-
tions, to—

‘(i) provide information about the medi-
care program; and

‘“(ii) conduct outreach to educate medicare
beneficiaries with respect to manners in
which problems under the medicare program
may be resolved or avoided.

‘‘(e) MEDICARE COMPETITIVE POLICY ADVI-
SORY BOARD.—

‘(1) ESTABLISHMENT.—There is established
within the Center for Medicare Choices the
Medicare Competitive Policy Advisory Board
(in this section referred to as the ‘Board’).
The Board shall advise, consult with, and
make recommendations to the Adminis-
trator with respect to the administration of
parts C and D, including the review of pay-
ment policies under such parts.

“(2) REPORTS.—

“‘(A) IN GENERAL.—With respect to matters
of the administration of parts C and D, the
Board shall submit to Congress and to the
Administrator such reports as the Board de-
termines appropriate. Each such report may
contain such recommendations as the Board
determines appropriate for legislative or ad-
ministrative changes to improve the admin-
istration of such parts, including the sta-
bility and solvency of the programs under
such parts and the topics described in sub-
paragraph (B). Each such report shall be pub-
lished in the Federal Register.

‘(B) ToPICS DESCRIBED.—Reports required
under subparagraph (A) may include the fol-
lowing topics:

(1) FOSTERING COMPETITION.—Rec-
ommendations or proposals to increase com-
petition under parts C and D for services fur-
nished to medicare beneficiaries.

‘(i) EDUCATION AND ENROLLMENT.—Rec-
ommendations for the improvement of ef-
forts to provide medicare beneficiaries infor-
mation and education on the program under
this title, and specifically parts C and D, and
the program for enrollment under the title.

‘‘(iil) QUALITY.—Recommendations on ways
to improve the quality of benefits provided
under plans under parts C and D.

“(iv) DISEASE MANAGEMENT PROGRAMS.—
Recommendations on the incorporation of
disease management programs under parts C
and D.

““(v) RURAL ACCESS.—Recommendations to
improve competition and access to plans
under parts C and D in rural areas.

“(C) MAINTAINING  INDEPENDENCE OF
BOARD.—The Board shall directly submit to
Congress reports required under subpara-
graph (A). No officer or agency of the United
States may require the Board to submit to
any officer or agency of the United States
for approval, comments, or review, prior to
the submission to Congress of such reports.

““(3) DUTY OF ADMINISTRATOR.—With respect
to any report submitted by the Board under
paragraph (2)(A), not later than 90 days after
the report is submitted, the Administrator
shall submit to Congress and the President
an analysis of recommendations made by the
Board in such report. Each such analysis
shall be published in the Federal Register.

*“(4) MEMBERSHIP.—

‘““(A) APPOINTMENT.—Subject to the suc-
ceeding provisions of this paragraph, the
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Board shall consist of 7 members to be ap-
pointed as follows:

‘(i) Three members shall be appointed by
the President.

‘(ii) Two members shall be appointed by
the Speaker of the House of Representatives,
with the advice of the chairman and the
ranking minority member of the Committees
on Ways and Means and on Energy and Com-
merce of the House of Representatives.

‘(iii) Two members shall be appointed by
the President pro tempore of the Senate with
the advice of the chairman and the ranking
minority member of the Committee on Fi-
nance of the Senate.

‘“(B) QUALIFICATIONS.—The members shall
be chosen on the basis of their integrity, im-
partiality, and good judgment, and shall be
individuals who are, by reason of their edu-
cation and experience in health care benefits
management, exceptionally qualified to per-
form the duties of members of the Board.

¢“(C) PROHIBITION ON INCLUSION OF FEDERAL
EMPLOYEES.—No officer or employee of the
United States may serve as a member of the
Board.

““(5) COMPENSATION.—Members of the Board
shall receive, for each day (including travel
time) they are engaged in the performance of
the functions of the Board, compensation at
rates not to exceed the daily equivalent to
the annual rate in effect for level IV of the
Executive Schedule under section 5315 of
title 5, United States Code.

‘“(6) TERMS OF OFFICE.—

‘“(A) IN GENERAL.—The term of office of
members of the Board shall be 3 years.

“(B) TERMS OF INITIAL APPOINTEES.—AS
designated by the President at the time of

appointment, of the members first ap-
pointed—

‘(i) one shall be appointed for a term of 1
year;

‘“(ii) three shall be appointed for terms of
2 years; and

‘“(iii) three shall be appointed for terms of
3 years.

‘“(C) REAPPOINTMENTS.—ANy person ap-
pointed as a member of the Board may not
serve for more than 8 years.

‘(D) VACANCY.—Any member appointed to
fill a vacancy occurring before the expira-
tion of the term for which the member’s
predecessor was appointed shall be appointed
only for the remainder of that term. A mem-
ber may serve after the expiration of that
member’s term until a successor has taken
office. A vacancy in the Board shall be filled
in the manner in which the original appoint-
ment was made.

““(7T) CHAIR.—The Chair of the Board shall
be elected by the members. The term of of-
fice of the Chair shall be 3 years.

‘“(8) MEETINGS.—The Board shall meet at
the call of the Chair, but in no event less
than 3 times during each fiscal year.

‘“(9) DIRECTOR AND STAFF.—

““(A) APPOINTMENT OF DIRECTOR.—The
Board shall have a Director who shall be ap-
pointed by the Chair.

‘(B) IN GENERAL.—With the approval of the
Board, the Director may appoint such addi-
tional personnel as the Director considers

appropriate.
“(C) ASSISTANCE FROM THE ADMINIS-
TRATOR.—The Administrator shall make

available to the Board such information and
other assistance as it may require to carry
out its functions.

€(10) CONTRACT AUTHORITY.—The Board
may contract with and compensate govern-
ment and private agencies or persons to
carry out its duties under this subsection,
without regard to section 3709 of the Revised
Statutes (41 U.S.C. 5).

““(f) FUNDING.—There is authorized to be
appropriated, in appropriate part from the
Federal Hospital Insurance Trust Fund and
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from the Federal Supplementary Medical In-
surance Trust Fund (including the Prescrip-
tion Drug Account), such sums as are nec-
essary to carry out this section.”.

(b) USE OF CENTRAL, TOLL-FREE NUMBER (1-
800-MEDICARE).—Section 1804(b) (42 U.S.C.
1395b-2(b)) is amended by adding at the end
the following: ‘‘By not later than 1 year after
the date of the enactment of the Prescrip-
tion Drug and Medicare Improvement Act of
2003, the Secretary shall provide, through
the toll-free number 1-800-MEDICARE, for a
means by which individuals seeking informa-
tion about, or assistance with, such pro-
grams who phone such toll-free number are
transferred (without charge) to appropriate
entities for the provision of such information
or assistance. Such toll-free number shall be
the toll-free number listed for general infor-
mation and assistance in the annual notice
under subsection (a) instead of the listing of
numbers of individual contractors.”.

SEC. 302. MISCELLANEOUS ADMINISTRATIVE
PROVISIONS.

(a) ADMINISTRATOR AS MEMBER AND CO-SEC-
RETARY OF THE BOARD OF TRUSTEES OF THE
MEDICARE TRUST FUNDS.—The fifth sentence
of sections 1817(b) and 1841(b) (42 U.S.C.
1395i(b), 1395t(b)) are each amended by strik-
ing ‘‘shall serve as the Secretary” and in-
serting ‘‘and the Administrator of the Center
for Medicare Choices shall serve as the Co-
Secretaries’.

(b) INCREASE IN GRADE TO EXECUTIVE LEVEL
IIT FOR THE ADMINISTRATOR OF THE CENTERS
FOR MEDICARE & MEDICAID SERVICES.—

(1) IN GENERAL.—Section 5314 of title 5,
United States Code, is amended by adding at
the end the following:

‘“‘Administrator of the Centers for Medi-
care & Medicaid Services.”.

(2) CONFORMING AMENDMENT.—Section 5315
of such title is amended by striking ‘“‘Admin-
istrator of the Health Care Financing Ad-
ministration.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection take effect on
March 1, 2004.

TITLE IV—MEDICARE FEE-FOR-SERVICE
IMPROVEMENTS

Subtitle A—Provisions Relating to Part A

SEC. 401. EQUALIZING URBAN AND RURAL
STANDARDIZED PAYMENT AMOUNTS
UNDER THE MEDICARE INPATIENT
HOSPITAL PROSPECTIVE PAYMENT
SYSTEM.

(a) IN GENERAL.—Section 1886(d)(3)(A)(iv)
(42 U.S.C. 1395ww(d)(3)(A)({1v)) is amended—

(1) by striking ‘‘(iv) For discharges’ and
inserting “(iv)(I) Subject to the succeeding
provisions of this clause, for discharges’’;
and

(2) by adding at the end the following new
subclauses:

‘“(II) For discharges occurring during the
last 3 quarters of fiscal year 2004, the oper-
ating standardized amount for hospitals lo-
cated other than in a large urban area shall
be increased by Y2 of the difference between
the operating standardized amount deter-
mined under subclause (I) for hospitals lo-
cated in large urban areas for such fiscal
year and such amount determined (without
regard to this subclause) for other hospitals
for such fiscal year.

‘“(ITII) For discharges occurring in a fiscal
year beginning with fiscal year 2005, the Sec-
retary shall compute an operating standard-
ized amount for hospitals located in any area
within the United States and within each re-
gion equal to the operating standardized
amount computed for the previous fiscal
year under this subparagraph for hospitals
located in a large urban area (or, beginning
with fiscal year 2006, applicable for all hos-
pitals in the previous fiscal year) increased
by the applicable percentage increase under
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subsection (b)(3)(B)(i) for the fiscal year in-
volved.”.

(b) CONFORMING AMENDMENTS.—

(1) COMPUTING DRG-SPECIFIC RATES.—Sec-
tion 1886(d)(3)(D) (42 U.S.C. 139%ww(d)(3)(D))
is amended—

(A) in the heading, by striking ‘‘IN DIF-
FERENT AREAS’’;

(B) in the matter preceding clause (i), by
striking ‘‘each of which is’’;

(C) in clause (i)—

(i) in the matter preceding subclause (I), by
inserting ‘‘for fiscal years before fiscal year
2005,” before ‘‘for hospitals’’; and

(ii) in subclause (II), by striking ‘‘and”
after the semicolon at the end;

(D) in clause (ii)—

(i) in the matter preceding subclause (I), by
inserting ‘‘for fiscal years before fiscal year
2005,” before ‘‘for hospitals’’; and

(ii) in subclause (II), by striking the period
at the end and inserting ‘‘; and’’; and

(E) by adding at the end the following new
clause:

‘“(iii) for a fiscal year beginning after fiscal
year 2004, for hospitals located in all areas,
to the product of—

‘(D) the applicable operating standardized
amount (computed under subparagraph (A)),
reduced under subparagraph (B), and ad-
justed or reduced under subparagraph (C) for
the fiscal year; and

“(II) the weighting factor (determined
under paragraph (4)(B)) for that diagnosis-re-
lated group.”.

(2) TECHNICAL CONFORMING SUNSET.—Sec-
tion 1886(d)(3) (42 U.S.C. 139%5ww(d)(3)) is
amended—

(A) in the matter preceding subparagraph
(A), by inserting ‘¢, for fiscal years before fis-
cal year 1997, before ‘‘a regional adjusted
DRG prospective payment rate’’; and

(B) in subparagraph (D), in the matter pre-
ceding clause (i), by inserting ‘‘, for fiscal
years before fiscal year 1997, before ‘‘a re-
gional DRG prospective payment rate for
each region,”.

SEC. 402. ADJUSTMENT TO THE MEDICARE INPA-
TIENT HOSPITAL PPS WAGE INDEX
TO REVISE THE LABOR-RELATED
SHARE OF SUCH INDEX.

(a) IN GENERAL.—Section 1886(d)(3)(E) (42
U.S.C. 139%5ww(d)(3)(E)) is amended—

(1) by striking ‘“WAGE LEVELS.—The Sec-
retary’ and inserting ‘‘WAGE LEVELS.—

‘(i) IN GENERAL.—Except as provided in
clause (ii), the Secretary’’; and

(2) by adding at the end the following new
clause:

“(ii) ALTERNATIVE PROPORTION TO BE AD-
JUSTED BEGINNING IN FISCAL YEAR 2005.—

‘(I) IN GENERAL.—Except as provided in
subclause (II), for discharges occurring on or
after October 1, 2004, the Secretary shall sub-
stitute ‘62 percent’ for the proportion de-
scribed in the first sentence of clause (i).

‘“(II) HOLD HARMLESS FOR CERTAIN HOS-
PITALS.—If the application of subclause (I)
would result in lower payments to a hospital
than would otherwise be made, then this sub-
paragraph shall be applied as if this clause
had not been enacted.”.

(b) WAIVING BUDGET NEUTRALITY.—Section
1886(A)(3)(E) (42 U.S.C. 139%5ww(d)(3)(E)), as
amended by subsection (a), is amended by
adding at the end of clause (i) the following
new sentence: ‘‘The Secretary shall apply
the previous sentence for any period as if the
amendments made by section 402(a) of the
Prescription Drug and Medicare Improve-
ment Act of 2003 had not been enacted.”’.

SEC. 403. MEDICARE INPATIENT HOSPITAL PAY-
MENT ADJUSTMENT FOR LOW-VOL-
UME HOSPITALS.

Section 1886(d) (42 U.S.C. 139%5ww(d)) is
amended by adding at the end the following
new paragraph:

¢(12) PAYMENT ADJUSTMENT FOR LOW-VOL-
UME HOSPITALS.—
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“(A) PAYMENT ADJUSTMENT.—

‘(i) IN GENERAL.—Notwithstanding any
other provision of this section, for each cost
reporting period (beginning with the cost re-
porting period that begins in fiscal year
2005), the Secretary shall provide for an addi-
tional payment amount to each low-volume
hospital (as defined in clause (iii)) for dis-
charges occurring during that cost reporting
period which is equal to the applicable per-
centage increase (determined under clause
(ii)) in the amount paid to such hospital
under this section for such discharges.

‘(i) APPLICABLE PERCENTAGE INCREASE.—
The Secretary shall determine a percentage
increase applicable under this paragraph
that ensures that—

‘(I) no percentage increase in payments
under this paragraph exceeds 25 percent of
the amount of payment that would (but for
this paragraph) otherwise be made to a low-
volume hospital under this section for each
discharge;

‘“(IT) low-volume hospitals that have the
lowest number of discharges during a cost re-
porting period receive the highest percent-
age increases in payments due to the appli-
cation of this paragraph; and

‘(IIT) the percentage increase in payments
to any low-volume hospital due to the appli-
cation of this paragraph is reduced as the
number of discharges per cost reporting pe-
riod increases.

¢(iii) LOW-VOLUME HOSPITAL DEFINED.—For
purposes of this paragraph, the term ‘low-
volume hospital’ means, for a cost reporting
period, a subsection (d) hospital (as defined
in paragraph (1)(B)) other than a critical ac-
cess hospital (as defined in section
1861(mm)(1)) that—

‘“(I) the Secretary determines had an aver-
age of less than 2,000 discharges (determined
with respect to all patients and not just indi-
viduals receiving benefits under this title)
during the 3 most recent cost reporting peri-
ods for which data are available that precede
the cost reporting period to which this para-
graph applies; and

‘“(I1) is located at least 15 miles from a like
hospital (or is deemed by the Secretary to be
so located by reason of such factors as the
Secretary determines appropriate, including
the time required for an individual to travel
to the nearest alternative source of appro-
priate inpatient care (after taking into ac-
count the location of such alternative source
of inpatient care and any weather or travel
conditions that may affect such travel time).

‘“(B) PROHIBITING CERTAIN REDUCTIONS.—
Notwithstanding subsection (e), the Sec-
retary shall not reduce the payment
amounts under this section to offset the in-
crease in payments resulting from the appli-
cation of subparagraph (A).”.

SEC. 404. FAIRNESS IN THE MEDICARE DIS-
PROPORTIONATE SHARE HOSPITAL
(DSH) ADJUSTMENT FOR RURAL
HOSPITALS.

(a) EQUALIZING DSH PAYMENT AMOUNTS.—

(1) IN GENERAL.—Section 1886(d)(5)(F)(vii)
(42 U.S.C. 139%ww(d)(5)(F)(vii)) is amended by
inserting ‘¢, and, after October 1, 2004, for any
other hospital described in clause (iv),” after
‘‘clause (iv)(I)”’ in the matter preceding sub-
clause (I).

(2) CONFORMING AMENDMENTS.—Section
1886(d)(5)(F) (42 U.S.C. 13%ww(d)(5)(F)) is
amended—

(A) in clause (iv)—

(i) in subclause (II)—

(I) by inserting ‘and before October 1,
2004, after ““‘April 1, 2001,”’; and

(IT) by inserting ‘‘or, for discharges occur-
ring on or after October 1, 2004, is equal to
the percent determined in accordance with
the applicable formula described in clause
(vii)”’ after ‘‘clause (xiii)’’;

(ii) in subclause (III)—
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(I) by inserting ‘‘and before October 1,
2004, after ‘‘April 1, 2001,”’; and

(IT) by inserting ‘‘or, for discharges occur-
ring on or after October 1, 2004, is equal to
the percent determined in accordance with
the applicable formula described in clause
(vii)”’ after ‘‘clause (xii)’’;

(iii) in subclause (IV)—

(I) by inserting ‘‘and before October 1,
2004, after ““April 1, 2001,”’; and

(IT) by inserting ‘‘or, for discharges occur-
ring on or after October 1, 2004, is equal to
the percent determined in accordance with
the applicable formula described in clause
(vii)” after ‘‘clause (x) or (xi)’’;

(iv) in subclause (V)—

(I) by inserting ‘‘and before October 1,
2004, after ‘‘April 1, 2001,”’; and

(IT) by inserting ‘‘or, for discharges occur-
ring on or after October 1, 2004, is equal to
the percent determined in accordance with
the applicable formula described in clause
(vii)” after “‘clause (xi)’’; and

(v) in subclause (VI)—

(I) by inserting ‘‘and before October 1,
2004, after ‘‘April 1, 2001,”; and

(IT) by inserting ‘‘or, for discharges occur-
ring on or after October 1, 2004, is equal to
the percent determined in accordance with
the applicable formula described in clause
(vii)”’ after ‘‘clause (x)’;

(B) in clause (viii), by striking ‘The for-
mula’ and inserting ‘‘For discharges occur-
ring before October 1, 2004, the formula’’; and

(C) in each of clauses (x), (xi), (xii), and
(xiii), by striking ‘‘For purposes’’ and insert-
ing ‘“With respect to discharges occurring be-
fore October 1, 2004, for purposes’’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to dis-
charges occurring on or after October 1, 2004.
SEC. 405. CRITICAL ACCESS HOSPITAL (CAH) IM-

PROVEMENTS.

(a) PERMITTING CAHS TO ALLOCATE SWING
BEDS AND ACUTE CARE INPATIENT BEDS SUB-
JECT TO A TOTAL LIMIT OF 25 BEDS.—

(1) IN GENERAL.—Section 1820(c)(2)(B)(iii)
(42 U.S.C. 1395i-4(c)(2)(B)(iii)) is amended to
read as follows:

‘‘(iii) provides not more than a total of 25
extended care service beds (pursuant to an
agreement under subsection (f)) and acute
care inpatient beds (meeting such standards
as the Secretary may establish) for providing
inpatient care for a period that does not ex-
ceed, as determined on an annual, average
basis, 96 hours per patient;”.

(2) CONFORMING AMENDMENT.—Section
1820(f) (42 U.S.C. 1395i-4(f)) is amended by
striking ‘“‘and the number of beds used at any
time for acute care inpatient services does
not exceed 15 beds”’.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall with respect to
designations made on or after October 1,
2004.

(b) ELIMINATION OF THE ISOLATION TEST FOR
COST-BASED CAH AMBULANCE SERVICES.—

(1) ELIMINATION.—

(A) IN GENERAL.—Section 1834(1)(8) (42
U.S.C. 1395m(1)(8)), as added by section 205(a)
of BIPA (114 Stat. 2763A-482), is amended by
striking the comma at the end of subpara-
graph (B) and all that follows and inserting
a period.

(B) EFFECTIVE DATE.—The amendment
made by subparagraph (A) shall apply to
services furnished on or after January 1, 2005.

(2) TECHNICAL CORRECTION.—Section 1834(1)
(42 U.S.C. 1395m(1)) is amended by redesig-
nating paragraph (8), as added by section
221(a) of BIPA (114 Stat. 2763A-486), as para-
graph (9).

(c) COVERAGE OF COSTS FOR CERTAIN EMER-
GENCY ROOM ON-CALL PROVIDERS.—

(1) IN GENERAL.—Section 1834(g)(5)
U.S.C. 1395m(g)(5)) is amended—

(A) in the heading—
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(i) by inserting ‘‘CERTAIN’’ before ‘‘EMER-
GENCY”’; and

(ii) by striking ‘‘PHYSICIANS’’ and inserting
‘““PROVIDERS’’;

(B) by striking ‘‘emergency room physi-
cians who are on-call (as defined by the Sec-
retary)” and inserting ‘‘physicians, physi-
cian assistants, nurse practitioners, and clin-
ical nurse specialists who are on-call (as de-
fined by the Secretary) to provide emergency
services’’; and

(C) by striking ‘‘physicians’ services’ and
inserting ‘‘services covered under this title”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to costs
incurred for services provided on or after
January 1, 2005.

(d) AUTHORIZATION OF PERIODIC INTERIM
PAYMENT (PIP).—

(1) IN GENERAL.—Section 1815(e)(2)
U.S.C. 1395g(e)(2)) is amended—

(A) in subparagraph (C), by striking ‘‘and”
after the semicolon at the end;

(B) in subparagraph (D), by adding ‘‘and”
after the semicolon at the end; and

(C) by inserting after subparagraph (D) the
following new subparagraph:

‘“(BE) inpatient critical access hospital serv-
ices;”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to pay-
ments for inpatient critical access facility
services furnished on or after January 1, 2005.

(e) EXcLUSION OF NEw CAHs FroMm PPS
HOSPITAL WAGE INDEX CALCULATION.—Sec-
tion 1886(d)(3)(E)(1) (42 U.s.C.
1395ww(d)(3)(E)(1)), as amended by section
402, is amended by inserting after the first
sentence the following new sentence: ‘“‘In cal-
culating the hospital wage levels under the
preceding sentence applicable with respect
to cost reporting periods beginning on or
after January 1, 2004, the Secretary shall ex-
clude the wage levels of any facility that be-
came a critical access hospital prior to the
cost reporting period for which such hospital
wage levels are calculated.”.

(f) PROVISIONS RELATED TO CERTAIN RURAL
GRANTS.—

(1) SMALL RURAL HOSPITAL IMPROVEMENT
PROGRAM.—Section 1820(g) (42 U.S.C. 1395i-
4(g)) is amended—

(A) by redesignating paragraph (3)(F) as
paragraph (5) and redesignating and indent-
ing appropriately; and

(B) by inserting after paragraph (3) the fol-
lowing new paragraph:

‘“(4) SMALL RURAL HOSPITAL IMPROVEMENT
PROGRAM.—

““(A) GRANTS TO HOSPITALS.—The Secretary
may award grants to hospitals that have sub-
mitted applications in accordance with sub-
paragraph (B) to assist eligible small rural
hospitals (as defined in paragraph (3)(B)) in
meeting the costs of reducing medical errors,
increasing patient safety, protecting patient
privacy, and improving hospital quality and
performance.

‘“‘(B) APPLICATION.—A hospital seeking a
grant under this paragraph shall submit an
application to the Secretary on or before
such date and in such form and manner as
the Secretary specifies.

‘(C) AMOUNT OF GRANT.—A grant to a hos-
pital under this paragraph may not exceed
$50,000.

‘(D) USE OF FUNDS.—A hospital receiving a
grant under this paragraph may use the
funds for the purchase of computer software
and hardware, the education and training of
hospital staff, and obtaining technical assist-
ance.”.

(2) AUTHORIZATION FOR APPROPRIATIONS.—
Section 1820(j) (42 U.S.C. 1395i—4(j)) is amend-
ed to read as follows:

““(j) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) HI TRUST FUND.—There are authorized
to be appropriated from the Federal Hospital
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Insurance Trust Fund for making grants to
all States under—

““(A) subsection (g), $25,000,000 in each of
the fiscal years 1998 through 2002; and

‘(B) paragraphs (1) and (2) of subsection
(g), $40,000,000 in each of the fiscal years 2004
through 2008.

‘“(2) GENERAL REVENUES.—There are au-
thorized to be appropriated from amounts in
the Treasury not otherwise appropriated for
making grants to all States under subsection
(g)(4), $25,000,000 in each of the fiscal years
2004 through 2008.”’.

(3) REQUIREMENT THAT STATES AWARDED
GRANTS CONSULT WITH THE STATE HOSPITAL
ASSOCIATION AND RURAL HOSPITALS ON THE
MOST APPROPRIATE WAYS TO USE SUCH
GRANTS.—

(A) IN GENERAL.—Section 1820(g) (42 U.S.C.
1395i-4(g)), as amended by paragraph (1), is
amended by adding at the end the following
new paragraph:

‘(6) REQUIRED CONSULTATION FOR STATES
AWARDED GRANTS.—A State awarded a grant
under paragraph (1) or (2) shall consult with
the hospital association of such State and
rural hospitals located in such State on the
most appropriate ways to use the funds
under such grant.”.

(B) EFFECTIVE DATE AND APPLICATION.—The
amendment made by subparagraph (A) shall
take effect on the date of enactment of this
Act and shall apply to grants awarded on or
after such date and to grants awarded prior
to such date to the extent that funds under
such grants have not been obligated as of
such date.

SEC. 406. AUTHORIZING USE OF ARRANGEMENTS
TO PROVIDE CORE HOSPICE SERV-
ICES IN CERTAIN CIRCUMSTANCES.

(a) IN GENERAL.—Section 1861(dd)(5) (42
U.S.C. 1395x(dd)(5)) is amended by adding at
the end the following:

‘(D) In extraordinary, exigent, or other
non-routine circumstances, such as unantici-
pated periods of high patient loads, staffing
shortages due to illness or other events, or
temporary travel of a patient outside a hos-
pice program’s service area, a hospice pro-
gram may enter into arrangements with an-
other hospice program for the provision by
that other program of services described in
paragraph (2)(A)({i)(I). The provisions of
paragraph (2)(A)(ii)(II) shall apply with re-
spect to the services provided under such ar-
rangements.

‘“(E) A hospice program may provide serv-
ices described in paragraph (1)(A) other than
directly by the program if the services are
highly specialized services of a registered
professional nurse and are provided non-rou-
tinely and so infrequently so that the provi-
sion of such services directly would be im-
practicable and prohibitively expensive.”’.

(b) CONFORMING PAYMENT PROVISION.—Sec-
tion 1814(i) (42 U.S.C. 1395f(i)) is amended by
adding at the end the following new para-
graph:

‘“(4) In the case of hospice care provided by
a hospice program under arrangements under
section 1861(dd)(5)(D) made by another hos-
pice program, the hospice program that
made the arrangements shall bill and be paid
for the hospice care.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to hospice
care provided on or after October 1, 2004.

SEC. 407. SERVICES PROVIDED TO HOSPICE PA-
TIENTS BY NURSE PRACTITIONERS,
CLINICAL NURSE SPECIALISTS, AND
PHYSICIAN ASSISTANTS.

(a) IN GENERAL.—Section 1812(d)(2)(A) (42
U.S.C. 1395d(d)(2)(A) in the matter following
clause (i)(II), is amended—

(1) by inserting ‘‘or services described in
section 1861(s)(2)(K)” after ‘‘except that
clause (i) shall not apply to physicians’ serv-
ices’; and
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(2) by inserting ‘‘, or by a physician assist-
ant, nurse practitioner, or clinical nurse spe-
cialist whom is not an employee of the hos-
pice program, and who the individual identi-
fies as the health care provider having the
most significant role in the determination
and delivery of medical care to the indi-
vidual at the time the individual makes an
election to receive hospice care,” after the
“(if not an employee of the hospice pro-
gram)’’.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to hospice
care furnished on or after October 1, 2004.
SEC. 408. AUTHORITY TO INCLUDE COSTS OF

TRAINING OF PSYCHOLOGISTS IN
PAYMENTS TO HOSPITALS UNDER
MEDICARE.

Effective for cost reporting periods begin-
ning on or after October 1, 2004, for purposes
of payments to hospitals under the medicare
program under title XVIII of the Social Se-
curity Act for costs of approved educational
activities (as defined in section 413.85 of title
42 of the Code of Federal Regulations), such
approved educational activities shall include
professional educational training programs,
recognized by the Secretary, for psycholo-
gists.

SEC. 409. REVISION OF FEDERAL RATE FOR HOS-
PITALS IN PUERTO RICO.

Section 1886(d)(9) (42 U.S.C. 139%5ww(d)(9)) is
amended—

(1) in subparagraph (A)—

(A) in clause (i), by striking ‘‘for dis-
charges beginning on or after October 1, 1997,
50 percent (and for discharges between Octo-
ber 1, 1987, and September 30, 1997, 75 per-
cent)’”’ and inserting ‘‘the applicable Puerto
Rico percentage (specified in subparagraph
(E))”’; and

(B) in clause (ii), by striking ‘‘for dis-
charges beginning in a fiscal year beginning
on or after October 1, 1997, 50 percent (and for
discharges between October 1, 1987, and Sep-
tember 30, 1997, 25 percent)” and inserting
“the applicable Federal percentage (specified
in subparagraph (E))’; and

(2) by adding at the end the following new
subparagraph:

‘“‘(E) For purposes of subparagraph (A), for
discharges occurring—

“(i) between October 1, 1987, and September
30, 1997, the applicable Puerto Rico percent-
age is 75 percent and the applicable Federal
percentage is 25 percent;

‘“(ii) on or after October 1, 1997, and before
October 1, 2004, the applicable Puerto Rico
percentage is 50 percent and the applicable
Federal percentage is 50 percent;

‘‘(iii) on or after October 1, 2004, and before
October 1, 2009, the applicable Puerto Rico
percentage is 0 percent and the applicable
Federal percentage is 100 percent; and

‘“(iv) on or after October 1, 2009, the appli-
cable Puerto Rico percentage is 50 percent
and the applicable Federal percentage is 50
percent.”.

SEC. 410. AUTHORITY REGARDING GERIATRIC
FELLOWSHIPS.

The Secretary shall have the authority to
clarify that geriatric training programs are
eligible for 2 years of fellowship support for
purposes of making payments for direct
graduate medical education under subsection
(h) of section 1886 of the Social Security Act
(42 U.S.C. 1395ww) and indirect medical edu-
cation under subsection (d)(5)(B) of such sec-
tion on or after October 1, 2004.

SEC. 411. CLARIFICATION OF CONGRESSIONAL
INTENT REGARDING THE COUNTING
OF RESIDENTS IN A NONPROVIDER
SETTING AND A TECHNICAL AMEND-
MENT REGARDING THE 3-YEAR
ROLLING AVERAGE AND THE IME
RATIO.

(a) CLARIFICATION OF REQUIREMENTS FOR
COUNTING RESIDENTS TRAINING IN NONPRO-
VIDER SETTING.—
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(1) D-GME.—Section 1886(h)(4)(E) (42 U.S.C.
1395ww(h)(4)(E)) is amended by adding at the
end the following new sentence: For purposes
of the preceding sentence time shall only be
counted from the effective date of a written
agreement between the hospital and the en-
tity owning or operating a nonprovider set-
ting. The effective date of such written
agreement shall be determined in accordance
with generally accepted accounting prin-
ciples. All, or substantially all, of the costs
for the training program in that setting
shall be defined as the residents’ stipends
and benefits and other costs, if any, as deter-
mined by the parties.”’.

(2) IME.—Section 1886(d)(5)(B)(iv) (42 U.S.C.
1395ww(d)(5)(B)(iv)) is amended by adding at
the end the following new sentence: For pur-
poses of the preceding sentence time shall
only be counted from the effective date of a
written agreement between the hospital and
the entity owning or operating a nonprovider
setting. The effective date of such written
agreement shall be determined in accordance
with generally accepted accounting prin-
ciples. All, or substantially all, of the costs
for the training program in that setting
shall be defined as the residents’ stipends
and benefits and other costs, if any, as deter-
mined by the parties.”’.

(b) LIMITING ONE-YEAR LAG IN THE INDIRECT
MEDICAL EDUCATION (IME) RATIO AND THREE-
YEAR ROLLING AVERAGE IN RESIDENT COUNT
FOR IME AND FOR DIRECT GRADUATE MEDICAL
EDUCATION (D-GME) To MEDICAL RESIDENCY
PROGRAMS.—

(1) IME RATIO AND IME ROLLING AVERAGE.—
Section 1886(d)(5)(B)(vi) of the Social Secu-
rity Act (42 U.S.C. 139%5ww(d)(5)(B)(vi)) is
amended by adding at the end the following
new sentence: ‘‘For cost reporting periods
beginning during fiscal years beginning on or
after October 1, 2004, subclauses (I) and (II)
shall be applied only with respect to a hos-
pital’s approved medical residency training
programs in the fields of allopathic and os-
teopathic medicine.”.

(2) D-GME ROLLING AVERAGE.—Section
1886(h)(4)(G) of the Social Security Act (42
U.S.C. 139%5ww(h)(4)(G)) is amended by adding
at the end the following new clause:

“(iv) APPLICATION FOR FISCAL YEAR 2004 AND
SUBSEQUENT YEARS.—For cost reporting peri-
ods beginning during fiscal years beginning
on or after October 1, 2004, clauses (i)
through (iii) shall be applied only with re-
spect to a hospital’s approved medical resi-
dency training program in the fields of
allopathic and osteopathic medicine.”.

SEC. 412. LIMITATION ON CHARGES FOR INPA-
TIENT HOSPITAL CONTRACT
HEALTH SERVICES PROVIDED TO IN-
DIANS BY MEDICARE PARTICI-
PATING HOSPITALS.

(a) IN GENERAL.—Section 1866(a)(1) (42
U.S.C. 1395cc(a)(1)) is amended—

(1) in subparagraph (R), by striking ‘“‘and”
at the end;

(2) in subparagraph (S), by striking the pe-
riod and inserting ‘‘, and’’; and

(3) by adding at the end the following new
subparagraph:

“(T) in the case of hospitals which furnish
inpatient hospital services for which pay-
ment may be made under this title, to be a
participating provider of medical care—

‘(i) under the contract health services pro-
gram funded by the Indian Health Service
and operated by the Indian Health Service,
an Indian tribe, or tribal organization (as
those terms are defined in section 4 of the In-
dian Health Care Improvement Act), with re-
spect to items and services that are covered
under such program and furnished to an indi-
vidual eligible for such items and services
under such program; and

‘‘(ii) under a program funded by the Indian
Health Service and operated by an urban In-
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dian organization with respect to the pur-
chase of items and services for an eligible
urban Indian (as those terms are defined in
such section 4),

in accordance with regulations promulgated
by the Secretary regarding admission prac-
tices, payment methodology, and rates of
payment (including the acceptance of no
more than such payment rate as payment in
full for such items and services).” .

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply as of a date
specified by the Secretary of Health and
Human Services (but in no case later than 6
months after the date of enactment of this
Act) to medicare participation agreements
in effect (or entered into) on or after such
date.

SEC. 413. GAO STUDY AND REPORT ON APPRO-
PRIATENESS OF PAYMENTS UNDER
THE PROSPECTIVE PAYMENT SYS-
TEM FOR INPATIENT HOSPITAL
SERVICES.

(a) STUDY.—The Comptroller General of
the United States, using the most current
data available, shall conduct a study to de-
termine—

(1) the appropriate level and distribution of
payments in relation to costs under the pro-
spective payment system under section 1886
of the Social Security Act (42 U.S.C. 1395ww)
for inpatient hospital services furnished by
subsection (d) hospitals (as defined in sub-
section (d)(1)(B) of such section); and

(2) whether there is a need to adjust such
payments under such system to reflect le-
gitimate differences in costs across different
geographic areas, kinds of hospitals, and
types of cases.

(b) REPORT.—Not later than 24 months
after the date of enactment of this Act, the
Comptroller General of the United States
shall submit to Congress a report on the
study conducted under subsection (a) to-
gether with such recommendations for legis-
lative and administrative action as the
Comptroller General determines appropriate.

Subtitle B—Provisions Relating to Part B

SEC. 421. ESTABLISHMENT OF FLOOR ON GEO-
GRAPHIC ADJUSTMENTS OF PAY-
MENTS FOR PHYSICIANS’ SERVICES.

Section 1848(e)(1) (42 U.S.C. 1395w—4(e)(1)) is
amended—

(1) in subparagraph (A), by striking ‘‘sub-
paragraphs (B) and (C)”’ and inserting ‘‘sub-
paragraphs (B), (C), (E), and (F)’’; and

(2) by adding at the end the following new
subparagraphs:

‘(E) FLOOR FOR WORK GEOGRAPHIC INDI-
CES.—

‘(i) IN GENERAL.—For purposes of payment
for services furnished on or after January 1,
2004, and before January 1, 2008, after calcu-
lating the work geographic indices in sub-
paragraph (A)(iii), the Secretary shall in-
crease the work geographic index to the
work floor index for any locality for which
such geographic index is less than the work
floor index.

‘(i1) WORK FLOOR INDEX.—For purposes of
clause (i), the term ‘applicable floor index’
means—

“(I) 0.980 with respect to services furnished
during 2004; and

‘“(IT) 1.000 for services furnished during
2005, 2006, and 2007.

‘(F) FLOOR FOR PRACTICE EXPENSE AND
MALPRACTICE GEOGRAPHIC INDICES.—For pur-
poses of payment for services furnished on or
after January 1, 2005, and before January 1,
2008, after calculating the practice expense
and malpractice indices in clauses (i) and (ii)
of subparagraph (A) and in subparagraph (B),
the Secretary shall increase any such index
to 1.00 for any locality for which such index
is less than 1.00.
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SEC. 422. MEDICARE INCENTIVE PAYMENT PRO-
GRAM IMPROVEMENTS.

(a) PROCEDURES FOR SECRETARY, AND NOT
PHYSICIANS, TO DETERMINE WHEN BONUS PAY-
MENTS UNDER MEDICARE INCENTIVE PAYMENT
PROGRAM SHOULD BE MADE.—Section 1833(m)
(42 U.S.C. 1395(m)) is amended—

(1) by inserting ‘(1)”’ after “(m)”’; and

(2) by adding at the end the following new
paragraph:

‘“(2) The Secretary shall establish proce-
dures under which the Secretary, and not the
physician furnishing the service, is respon-
sible for determining when a payment is re-
quired to be made under paragraph (1).”.

(b) EDUCATIONAL PROGRAM REGARDING THE
MEDICARE INCENTIVE PAYMENT PROGRAM.—
The Secretary shall establish and implement
an ongoing educational program to provide
education to physicians under the medicare
program on the medicare incentive payment
program under section 1833(m) of the Social
Security Act (42 U.S.C. 1395/(m)).

(c) ONGOING GAO STUDY AND ANNUAL RE-
PORT ON THE MEDICARE INCENTIVE PAYMENT
PROGRAM.—

(1) ONGOING STUDY.—The Comptroller Gen-
eral of the United States shall conduct an
ongoing study on the medicare incentive
payment program under section 1833(m) of
the Social Security Act (42 U.S.C. 1395/(m)).
Such study shall focus on whether such pro-
gram increases the access of medicare bene-
ficiaries who reside in an area that is des-
ignated (under section 332(a)(1)(A) of the
Public Health Service Act (42 TU.S.C.
2564e(a)(1)(A))) as a health professional short-
age area to physicians’ services under the
medicare program.

(2) ANNUAL REPORTS.—Not later than 1 year
after the date of enactment of this Act, and
annually thereafter, the Comptroller Gen-
eral of the United States shall submit to
Congress a report on the study conducted
under paragraph (1), together with rec-
ommendations as the Comptroller General
considers appropriate.

SEC. 423. INCREASE IN RENAL DIALYSIS COM-
POSITE RATE.

Notwithstanding any other provision of
law, with respect to payment under part B of
title XVIII of the Social Security Act for
renal dialysis services furnished in 2005 and
2006, the composite rate for such services
shall be increased by 1.6 percent under sec-
tion 1881(b)(12) of such Act (42 U.S.C.
1395rr(b)(7)), as added by section 433(b)(5).
SEC. 424. EXTENSION OF HOLD HARMLESS PRO-

VISIONS FOR SMALL RURAL HOS-
PITALS AND TREATMENT OF CER-
TAIN SOLE COMMUNITY HOSPITALS
TO LIMIT DECLINE IN PAYMENT
UNDER THE OPD PPS.

(a) SMALL RURAL HOSPITALS.—Section
1833(t)(M(D)(d) (42 U.S.C. 139%L(t)(MH(D)({)) is
amended by inserting ‘‘and during 2006’ after
€€2004,’.

(b) SOLE COMMUNITY HOSPITALS.—Section
1833(t)(MH(D) (42 U.S.C. 139L(L)(T)(D)) is
amended by adding at the end the following:

“(iii) TEMPORARY TREATMENT FOR SOLE
COMMUNITY HOSPITALS .—In the case of a sole
community hospital (as defined in section
1886(d)(5)(D)(iii)) located in a rural area, for
covered OPD services furnished in 2006, for
which the PPS amount is less than the pre-
BBA amount, the amount of payment under
this subsection shall be increased by the
amount of such difference.”.

SEC. 425. INCREASE IN PAYMENTS FOR CERTAIN
SERVICES FURNISHED BY SMALL
RURAL AND SOLE COMMUNITY HOS-
PITALS UNDER MEDICARE PROSPEC-
TIVE PAYMENT SYSTEM FOR HOS-
PITAL OUTPATIENT DEPARTMENT
SERVICES.

(a) INCREASE.—
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(1) IN GENERAL.—In the case of an applica-
ble covered OPD service (as defined in para-
graph (2)) that is furnished by a hospital de-
scribed in clause (i) or (iii) of paragraph
(7T)(D) of section 1833(t) of the Social Security
Act (42 U.S.C. 1395l(t)), as amended by sec-
tion 424, on or after January 1, 2005, and be-
fore January 1, 2008, the Secretary shall in-
crease the medicare OPD fee schedule
amount (as determined under paragraph
(4)(A) of such section) that is applicable for
such service in that year (determined with-
out regard to any increase under this section
in a previous year) by b percent.

(2) APPLICABLE COVERED OPD SERVICES DE-
FINED.—For purposes of this section, the
term ‘‘applicable covered OPD service”
means a covered clinic or emergency room
visit that is classified within the groups of
covered OPD services (as defined in para-
graph (1)(B) of section 1833(t) of the Social
Security Act (42 U.S.C. 1395i(t))) established
under paragraph (2)(B) of such section.

(b) NO EFFECT ON COPAYMENT AMOUNT.—
The Secretary shall compute the copayment
amount for applicable covered OPD services
under section 1833(t)(8)(A) of the Social Secu-
rity Act (42 U.S.C. 13951(t)(8)(A)) as if this
section had not been enacted.

(¢c) No EFFECT ON INCREASE UNDER HOLD
HARMLESS OR OUTLIER PROVISIONS.—The Sec-
retary shall apply the temporary hold harm-
less provision under clause (i) and (iii) of
paragraph (7)(D) of section 1833(t) of the So-
cial Security Act (42 U.S.C. 1395l(t)) and the
outlier provision under paragraph (5) of such
section as if this section had not been en-
acted.

(d) WAIVING BUDGET NEUTRALITY AND NO
REVISION OR ADJUSTMENTS.—The Secretary
shall not make any revision or adjustment
under subparagraph (A), (B), or (C) of section
1833(t)(9) of the Social Security Act (42
U.S.C. 13951(t)(9)) because of the application
of subsection (a)(1).

(e) No EFFECT ON PAYMENTS AFTER IN-
CREASE PERIOD ENDS.—The Secretary shall
not take into account any payment increase
provided under subsection (a)(1) in deter-
mining payments for covered OPD services
(as defined in paragraph (1)(B) of section
1833(t) of the Social Security Act (42 U.S.C.
13951(t))) under such section that are fur-
nished after January 1, 2008.

(63) TECHNICAL AMENDMENT.—Section
1833(t)(2)(B) (42 TU.S.C. 13951(t)(2)(B)) is
amended by inserting ‘‘(and periodically re-
vise such groups pursuant to paragraph
(9)(A))” after ‘‘establish groups’.

SEC. 426. INCREASE FOR GROUND AMBULANCE
SERVICES FURNISHED IN A RURAL
AREA.

Section 1834(1) (42 U.S.C. 1395m(l)), as
amended by section 405(b)(2), is amended by
adding at the end the following new para-
graph:

¢“(10) TEMPORARY INCREASE FOR GROUND AM-
BULANCE SERVICES FURNISHED IN A RURAL
AREA.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, in the
case of ground ambulance services furnished
on or after January 1, 2005, and before Janu-
ary 1, 2008, for which the transportation
originates in a rural area described in para-
graph (9) or in a rural census tract described
in such paragraph, the fee schedule estab-
lished under this section, with respect to
both the payment rate for service and the
payment rate for mileage, shall provide that
such rates otherwise established, after appli-
cation of any increase under such paragraph,
shall be increased by 5 percent.

‘(B) APPLICATION OF INCREASED PAYMENTS
AFTER 2007.—The increased payments under
subparagraph (A) shall not be taken into ac-
count in calculating payments for services
furnished on or after the period specified in
such subparagraph.’.
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SEC. 427. ENSURING APPROPRIATE COVERAGE
OF AIR AMBULANCE SERVICES
UNDER AMBULANCE FEE SCHEDULE.
(a) COVERAGE.—Section 1834(1) (42 U.S.C.

1395m(l)), as amended by section 426, is

amended by adding at the end the following
new paragraph:

¢“(11) ENSURING APPROPRIATE COVERAGE OF
ATR AMBULANCE SERVICES.—

‘“(A) IN GENERAL.—The regulations de-
scribed in section 1861(s)(7) shall ensure that
air ambulance services (as defined in sub-
paragraph (C)) are reimbursed under this
subsection at the air ambulance rate if the
air ambulance service—

‘(i) is medically necessary based on the
health condition of the individual being
transported at or immediately prior to the
time of the transport; and

‘“(ii) complies with equipment and crew re-
quirements established by the Secretary.

‘(B) MEDICALLY NECESSARY.—An air ambu-
lance service shall be considered to be medi-
cally necessary for purposes of subparagraph
(A)(Q) if such service is requested—

‘(i) by a physician or a hospital in accord-
ance with the physician’s or hospital’s re-
sponsibilities under section 1867 (commonly
known as the Emergency Medical Treatment
and Active Labor Act);

‘‘(ii) as a result of a protocol established by
a State or regional emergency medical serv-
ice (EMS) agency;

‘“(iii) by a physician, nurse practitioner,
physician assistant, registered nurse, or
emergency medical responder who reason-
ably determines or certifies that the pa-
tient’s condition is such that the time need-
ed to transport the individual by land or the
lack of an appropriate ground ambulance,
significantly increases the medical risks for
the individual; or

‘“(iv) by a Federal or State agency to relo-
cate patients following a natural disaster, an
act of war, or a terrorist attack.

“(C) AIR AMBULANCE SERVICES DEFINED.—
For purposes of this paragraph, the term ‘air
ambulance service’ means fixed wing and ro-
tary wing air ambulance services.”’.

(b) CONFORMING AMENDMENT.—Section
1861(s)(7) (42 U.S.C. 1395x(s)(7)) is amended by
inserting ‘‘, subject to section 1834(1)(11),”
after “‘but’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to services
furnished on or after January 1, 2005.

SEC. 428. TREATMENT OF CERTAIN CLINICAL DI-

AGNOSTIC LABORATORY TESTS FUR-
NISHED BY A SOLE COMMUNITY
HOSPITAL.

Notwithstanding subsections (a), (b), and
(h) of section 1833 of the Social Security Act
(42 U.S.C. 13951) and section 1834(d)(1) of such
Act (42 U.S.C. 1395m(d)(1)), in the case of a
clinical diagnostic laboratory test covered
under part B of title XVIII of such Act that
is furnished in 2005 or 2006 by a sole commu-
nity hospital (as defined in section
1886(d)(5)(D)(iii) of such Act (42 U.S.C.
1395ww(d)(56)(D)(iii))) as part of services fur-
nished to patients of the hospital, the fol-
lowing rules shall apply:

(1) PAYMENT BASED ON REASONABLE COSTS.—
The amount of payment for such test shall
be 100 percent of the reasonable costs of the
hospital in furnishing such test.

(2) NO BENEFICIARY COST-SHARING.—Not-
withstanding section 432, no coinsurance, de-
ductible, copayment, or other cost-sharing
otherwise applicable under such part B shall
apply with respect to such test.

SEC. 429. IMPROVEMENT IN RURAL HEALTH

CLINIC REIMBURSEMENT.

Section 1833(f) (42 U.S.C. 1395I(f)) is amend-
ed—

(1) in paragraph (1), by striking ¢, and” at
the end and inserting a semicolon;

(2) in paragraph (2)—
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(A) by striking ‘“‘in a subsequent year’ and
inserting ‘‘in 1989 through 2004’’; and

(B) by striking the period at the end and
inserting a semicolon; and

(3) by adding at the end the following new
paragraphs:

“(3) in 2005, at $80 per visit; and

‘“(4) in a subsequent year, at the limit es-
tablished under this subsection for the pre-
vious year increased by the percentage in-
crease in the MEI (as so defined) applicable
to primary care services (as so defined) fur-
nished as of the first day of that year.”.

SEC. 430. ELIMINATION OF CONSOLIDATED BILL-
ING FOR CERTAIN SERVICES UNDER
THE MEDICARE PPS FOR SKILLED
NURSING FACILITY SERVICES.

(a) CERTAIN RURAL HEALTH CLINIC AND FED-
ERALLY QUALIFIED HEALTH CENTER SERV-
ICES.—Section 1888(e) (42 U.S.C. 139yy(e)) is
amended—

(1) in paragraph (2)(A)(i)(II), by striking
“‘clauses (ii) and (iii)”’ and inserting ‘‘clauses
(i1), (iii), and (iv)”’; and

(2) by adding at the end of paragraph (2)(A)
the following new clause:

“(iv) EXCLUSION OF CERTAIN RURAL HEALTH
CLINIC AND FEDERALLY QUALIFIED HEALTH CEN-
TER SERVICES.—Services described in this
clause are—

“(I) rural health clinic services (as defined
in paragraph (1) of section 1861(aa)); and

‘““(II) Federally qualified health center
services (as defined in paragraph (3) of such
section);

that would be described in clause (ii) if such
services were furnished by a physician or
practitioner not affiliated with a rural
health clinic or a Federally qualified health
center.”.

(b) CERTAIN SERVICES FURNISHED BY AN EN-
TITY JOINTLY OWNED BY HOSPITALS AND CRIT-
ICAL ACCESS HOSPITALS.—For purposes of ap-
plying section 411.15(p)—(3)(iii) of title 42 of
the Code of Federal Regulations, the Sec-
retary shall treat an entity that is 100 per-
cent owned as a joint venture by 2 Medicare-
participating hospitals or critical access hos-
pitals as a Medicare-participating hospital
or a critical access hospital.

(c) TECHNICAL AMENDMENTS.—Sections
1842(b)(6)(E) and 1866(a)(1)(H)(ii) (42 U.S.C.
1395u(b)(6)(E); 139cc(a)(1)(H)(ii)) are each
amended by striking ‘“‘section
1888(e)(2)(A)(ii)” and inserting ‘‘clauses (ii),
(iii), and (iv) of section 1888(e)(2)(A)”.

(d) EFFECTIVE DATE.—The amendments
made by this section and the provision of
subsection (b) shall apply to services fur-
nished on or after January 1, 2005.

SEC. 431. FREEZE IN PAYMENTS FOR CERTAIN

ITEMS OF DURABLE MEDICAL
EQUIPMENT AND CERTAIN
ORTHOTICS; ESTABLISHMENT OF

QUALITY STANDARDS AND ACCREDI-
TATION REQUIREMENTS FOR DME
PROVIDERS.

(a) FREEZE FOR DME.—Section 1834(a)(14)
(42 U.S.C. 1395m(a)(14)) is amended—

(1) in subparagraph (E), by striking ‘“‘and”
at the end;

(2) in subparagraph (F)—

(A) by striking ‘‘a subsequent year’ and in-
serting ¢‘2003’’; and

(B) by striking ‘‘the previous year.” and
inserting ‘‘2002;”’; and

(3) by adding at the end the following new
subparagraphs:

“(G) for each of the years 2004 through
2010—

‘(i) in the case of class III medical devices
described in section 513(a)(1)(C) of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
360(c)(1)(C)), the percentage increase de-
scribed in subparagraph (B) for the year in-
volved; and

‘(ii) in the case of covered items not de-
scribed in clause (i), 0 percentage points; and
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“(H) for a subsequent year, the percentage
increase described in subparagraph (B) for
the year involved.”.

(b) FREEZE FOR OFF-THE-SHELF
ORTHOTICS.—Section 1834(h)(4)(A) of the So-
cial Security Act (42 U.S.C. 1395m(h)(4)(A)) is
amended—

(1) in clause (vii), by striking ‘‘and” at the
end;

(2) in clause (viii), by striking ‘‘a subse-
quent year’ and inserting ‘‘2003’; and

(3) by adding at the end the following new
clauses:

‘(ix) for each of the years 2004 through
2010—

“(I) in the case of orthotics that have not
been custom-fabricated, 0 percent; and

“(II) in the case of prosthetics, prosthetic
devices, and custom-fabricated orthotics, the
percentage increase described in clause (viii)
for the year involved; and

“(x) for 2011 and each subsequent year, the
percentage increase described in clause (viii)
for the year involved;”.

(¢) ESTABLISHMENT OF QUALITY STANDARDS
AND ACCREDITATION REQUIREMENTS FOR DU-
RABLE MEDICAL EQUIPMENT PROVIDERS.—Sec-
tion 1834(a) (42 U.S.C. 1395m(a)) is amended—

(1) by redesignating paragraph (17), as
added by section 4551(c)(1) of the Balanced
Budget Act of 1997 (111 Stat. 458), as para-
graph (19); and

(2) by adding at the end the following new
paragraph:

¢“(20) IDENTIFICATION OF QUALITY STAND-
ARDS.—

‘“(A) IN GENERAL.—Subject to subparagraph
(C), the Secretary shall establish and imple-
ment quality standards for providers of dura-
ble medical equipment throughout the
United States that are developed by recog-
nized independent accreditation organiza-
tions (as designated under subparagraph
(B)(1)) and with which such providers shall be
required to comply in order to—

‘(i) participate in the program under this
title;

‘‘(ii) furnish any item or service described
in subparagraph (D) for which payment is
made under this part; and

‘“(iii) receive or retain a provider or sup-
plier number used to submit claims for reim-
bursement for any item or service described
in subparagraph (D) for which payment may
be made under this title.

*(B) DESIGNATION OF INDEPENDENT ACCREDI-
TATION ORGANIZATIONS.—

‘(i) IN GENERAL.—Not later that the date
that is 6 months after the date of enactment
of the Prescription Drug and Medicare Im-
provement Act of 2003, the Secretary shall
designate independent accreditation organi-
zations for purposes of subparagraph (A).

‘“(ii) CONSULTATION.—In determining which
independent accreditation organizations to
designate under clause (i), the Secretary
shall consult with an expert outside advisory
panel composed of an appropriate selection
of representatives of physicians, practi-
tioners, suppliers, and manufacturers to re-
view (and advise the Secretary concerning)
selection of accrediting organizations and
the quality standards of such organizations.

“(C) QUALITY STANDARDS.—The quality
standards described in subparagraph (A) may
not be less stringent than the quality stand-
ards that would otherwise apply if this para-
graph did not apply and shall include con-
sumer services standards.

‘(D) ITEMS AND SERVICES DESCRIBED.—The
items and services described in this subpara-
graph are covered items (as defined in para-
graph (13)) for which payment may otherwise
be made under this subsection, other than
items used in infusion, and inhalation drugs
used in conjunction with durable medical
equipment.
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‘“(E) PHASED-IN IMPLEMENTATION.—The ap-
plication of the quality standards described
in subparagraph (A) shall be phased-in over a
period that does not exceed 3 years.”’.

SEC. 432. APPLICATION OF COINSURANCE AND
DEDUCTIBLE FOR CLINICAL DIAG-
NOSTIC LABORATORY TESTS.

(a) COINSURANCE.—

(1) IN GENERAL.—Section 1833(a) (42 U.S.C.
13951(a)) is amended—

(A) in paragraph (1)(D)(i), by striking ‘‘(or
100 percent, in the case of such tests for
which payment is made on an assignment-re-
lated basis)’’; and

(B) in paragraph (2)(D)(i), by striking ‘‘(or
100 percent, in the case of such tests for
which payment is made on an assignment-re-
lated basis or to a provider having an agree-
ment under section 1866)’".

(2) CONFORMING AMENDMENT.—The third
sentence of section 1866(a)(2)(A) of the Social
Security Act (42 U.S.C. 1395cc(a)(2)(A) is
amended by striking ‘“and with respect to
clinical diagnostic laboratory tests for which
payment is made under part B”’.

(b) DEDUCTIBLE.—Section 1833(b) of the So-
cial Security Act (42 U.S.C. 139Il(b)) is
amended—

(1) by striking paragraph (3); and

(2) by redesignating paragraphs (4), (5), and
(6) as paragraphs (3), (4), and (b), respec-
tively.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to tests fur-
nished on or after January 1, 2004.

SEC. 433. BASING MEDICARE PAYMENTS FOR
COVERED OUTPATIENT DRUGS ON
MARKET PRICES.

(a) MEDICARE MARKET BASED PAYMENT
AMOUNT.—Section 1842(0) (42 U.S.C. 1395u(0))
is amended—

(1) in paragraph (1), by striking ‘‘equal to
95 percent of the average wholesale price.”
and inserting ‘‘equal to—

‘“(A) in the case of a drug or biological fur-
nished prior to January 1, 2004, 95 percent of
the average wholesale price; and

‘“(B) in the case of a drug or biological fur-
nished on or after January 1, 2004, the pay-
ment amount specified in—

‘(i) in the case of such a drug or biological
that is first available for payment under this
part on or before April 1, 2003, paragraph (4);
and

‘(ii) in the case of such a drug or biological
that is first available for payment under this
part after such date, paragraph (5).”’; and

(2) by adding at the end the following new
paragraphs:

‘“(4)(A) Subject to subparagraph (C), the
payment amount specified in this paragraph
for a year for a drug or biological is an
amount equal to the lesser of—

‘“(i) the average wholesale price for the
drug or biological; or

‘“(ii) the amount determined under sub-
paragraph (B)

“(B)(i) Subject to clause (ii), the amount
determined under this subparagraph is an
amount equal to—

“(I) in the case of a drug or biological fur-
nished in 2004, 85 percent of the average
wholesale price for the drug or biological
(determined as of April 1, 2003); and

‘“(IT) in the case of a drug or biological fur-
nished in 2005 or a subsequent year, the
amount determined under this subparagraph
for the previous year increased by the per-
centage increase in the consumer price index
for medical care for the 12-month period end-
ing with June of the previous year.

“(ii) In the case of a vaccine described in
subparagraph (A) or (B) of section 1861(s)(10),
the amount determined under this subpara-
graph is an amount equal to the average
wholesale price for the drug or biological.

“(C)(di) The Secretary shall establish a
process under which the Secretary deter-
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mines, for such drugs or biologicals as the
Secretary determines appropriate, whether
the widely available market price to physi-
cians or suppliers for the drug or biological
furnished in a year is different from the pay-
ment amount established under subpara-
graph (B) for the year. Such determination
shall be based on the information described
in clause (ii) as the Secretary determines ap-
propriate.

‘(ii) The information described in this
clause is the following information:

“(I) Any report on drug or biological mar-
ket prices by the Inspector General of the
Department of Health and Human Services
or the Comptroller General of the United
States that is made available after December
31, 1999.

““(IT) A review of drug or biological market
prices by the Secretary, which may include
information on such market prices from in-
surers, private health plans, manufacturers,
wholesalers, distributors, physician supply
houses, specialty pharmacies, group pur-
chasing arrangements, physicians, suppliers,
or any other source the Secretary deter-
mines appropriate.

‘(ITII) Data and information submitted by
the manufacturer of the drug or biological or
by another entity.

‘“(IV) Other data and information as deter-
mined appropriate by the Secretary.

‘‘(iii) If the Secretary makes a determina-
tion under clause (i) with respect to the
widely available market price for a drug or
biological for a year, the following provi-
sions shall apply:

“(I) Subject to clause (iv), the amount de-
termined under this subparagraph shall be
substituted for the amount determined under
subparagraph (B) for purposes of applying
subparagraph (A)@ii)(I) for the year and all
subsequent years.

‘(IT) The Secretary may make subsequent
determinations under clause (i) with respect
to the widely available market price for the
drug or biological.

“(I1II) If the Secretary does not make a sub-
sequent determination under clause (i) with
respect to the widely available market price
for the drug or biological for a year, the
amount determined under this subparagraph
shall be an amount equal to the amount de-
termined under this subparagraph for the
previous year increased by the percentage in-
crease described in subparagraph (B)@i)(II)
for the year involved.

‘“(iv) If the first determination made under
clause (i) with respect to the widely avail-
able market price for a drug or biological
would result in a payment amount in a year
that is more than 15 percent less than the
amount determined under subparagraph (B)
for the drug or biological for the previous
year (or, for 2004, the payment amount deter-
mined under paragraph (1)(A), determined as
of April 1, 2003), the Secretary shall provide
for a transition to the amount determined
under clause (i) so that the payment amount
is reduced in annual increments equal to 15
percent of the payment amount in such pre-
vious year until the payment amount is
equal to the amount determined under
clause (i), as increased each year by the per-
centage increase described in subparagraph
(B)A)(II) for the year. The preceding sen-
tence shall not apply to a drug or biological
where a generic version of the drug or bio-
logical first enters the market on or after
January 1, 2004 (even if the generic version of
the drug or biological is not marketed under
the chemical name of such drug or biologi-
cal).

‘(5) In the case of a drug or biological that
is first available for payment under this part
after April 1, 2003, the following rules shall
apply:
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““(A) As a condition of obtaining a code to
report such new drug or biological and to re-
ceive payment under this part, a manufac-
turer shall provide the Secretary (in a time,
manner, and form approved by the Sec-
retary) with data and information on prices
at which the manufacturer estimates physi-
cians and suppliers will be able to routinely
obtain the drug or biological in the market
during the first year that the drug or bio-
logical is available for payment under this
part and such additional information that
the manufacturer determines appropriate.

‘(B) During the year that the drug or bio-
logical is first available for payment under
this part, the manufacturer of the drug or bi-
ological shall provide the Secretary (in a
time, manner, and form approved by the Sec-
retary) with updated information on the ac-
tual market prices paid by such physicians
or suppliers for the drug or biological in the
year.

‘(C) The amount specified in this para-
graph for a drug or biological for the year de-
scribed in subparagraph (B) is equal to an
amount determined by the Secretary based
on the information provided under subpara-
graph (A) and other information that the
Secretary determines appropriate.

‘(D) The amount specified in this para-
graph for a drug or biological for the year
after the year described in subparagraph (B)
is equal to an amount determined by the
Secretary based on the information provided
under subparagraph (B) and other informa-
tion that the Secretary determines appro-
priate.

‘““(E) The amount specified in this para-
graph for a drug or biological for the year be-
ginning after the year described in subpara-
graph (D) and each subsequent year is equal
to the lesser of—

‘(i) the average wholesale price for the
drug or biological; or

‘“(ii) the amount determined—

“(I) by the Secretary under paragraph
(4)(C)(i) with respect to the widely available
market price for the drug or biological for
the year, if such paragraph was applied by
substituting ‘the payment determined under
paragraph (5)(E)(ii)(IT) for the year’ for ‘es-
tablished under subparagraph (B) for the
year’; and

“(IT1) if no determination described in sub-
clause (I) is made for the drug or biological
for the year, under this subparagraph with
respect to the drug or biological for the pre-
vious year increased by the percentage in-
crease described in paragraph (4)(B)(i)(II) for
the year involved.”.

(b) ADJUSTMENTS TO PAYMENT AMOUNTS
FOR  ADMINISTRATION OF DRUGS  AND
BIOLOGICALS.—

(1) ADJUSTMENT IN PHYSICIAN PRACTICE EX-
PENSE RELATIVE VALUE UNITS.—Section
1848(c)(2) (42 U.S.C. 1395w—4(c)(2)) is amend-
ed—

(A) in subparagraph (B)—

(i) in clause (ii)(IT), by striking ‘‘The ad-
justments’ and inserting ‘‘Subject to clause
(iv), the adjustments’’; and

(ii) by adding at the end the following new
clause:

“(iv) EXEMPTION FROM BUDGET NEUTRALITY
IN 2004.—Any additional expenditures under
this part that are attributable to subpara-
graph (H) shall not be taken into account in
applying clause (ii)(II) for 2004.”’; and

(B) by adding at the end the following new
subparagraph:

‘“(H) ADJUSTMENTS IN PRACTICE EXPENSE
RELATIVE VALUE UNITS FOR DRUG ADMINISTRA-
TION SERVICES FOR 2004.—In establishing the
physician fee schedule under subsection (b)
with respect to payments for services fur-
nished in 2004, the Secretary shall, in deter-
mining practice expense relative value units
under this subsection, utilize a survey sub-
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mitted to the Secretary as of January 1, 2003,
by a physician specialty organization pursu-
ant to section 212 of the Medicare, Medicaid,
and SCHIP Balanced Budget Refinement Act
of 1999 if the survey—

‘(i) covers practice expenses for oncology
administration services; and

‘(i) meets criteria established by the Sec-
retary for acceptance of such surveys.”’.

(2) PAYMENT FOR MULTIPLE CHEMOTHERAPY
AGENTS FURNISHED ON A SINGLE DAY THROUGH
THE PUSH TECHNIQUE.—

(A) REVIEW OF PoOLICY.—The Secretary
shall review the policy, as in effect on the
date of enactment of this Act, with respect
to payment under section 1848 of the Social
Security Act (42 U.S.C. 1395w-4) for the ad-
ministration of more than 1 anticancer
chemotherapeutic agent to an individual on
a single day through the push technique.

(B) MODIFICATION OF POLICY.—After con-
ducting the review under subparagraph (A),
the Secretary shall modify such payment
policy if the Secretary determines such
modification to be appropriate.

(C) EXEMPTION FROM BUDGET NEUTRALITY
UNDER PHYSICIAN FEE SCHEDULE.—If the Sec-
retary modifies such payment policy pursu-
ant to subparagraph (B), any increased ex-
penditures under title XVIII of the Social Se-
curity Act resulting from such modification
shall be treated as additional expenditures
attributable to subparagraph (H) of section
1848(c)(2) of the Social Security Act (42
U.S.C. 1395w—4(c)(2)), as added by paragraph
(1)(B), for purposes of applying the exemp-
tion to budget neutrality under subpara-
graph (B)(iv) of such section, as added by
paragraph (1)(A).

(3) TREATMENT OF OTHER SERVICES CUR-
RENTLY IN THE NONPHYSICIAN WORK POOL.—
The Secretary shall make adjustments to
the nonphysician work pool methodology (as
such term is used in the final rule promul-
gated by the Secretary in the Federal Reg-
ister on December 31, 2002 (67 Fed. Reg. 251)),
for the determination of practice expense
relative value units under the physician fee
schedule under section 1848(c)(2)(C)(ii) of the
Social Security Act (42 TU.S.C. 139%w-
4(c)(2)(C)(ii)), so that the practice expense
relative value units for services determined
under such methodology are not dispropor-
tionately reduced relative to the practice ex-
pense relative value units of services not de-
termined under such methodology, as a re-
sult of the amendments to such Act made by
paragraph (1).

(4) ADMINISTRATION OF BLOOD CLOTTING FAC-
TORS.—Section 1842(0) (42 U.S.C. 1395u(o0)), as
amended by subsection (a)(2), is amended by
adding at the end the following new para-
graph:

‘“(6)(A) Subject to subparagraph (B), in the
case of clotting factors furnished on or after
January 1, 2004, the Secretary shall, after re-
viewing the January 2003 report to Congress
by the Comptroller General of the United
States entitled ‘Payment for Blood Clotting
Factor Exceeds Providers Acquisition Cost’
(GAO-03-184), provide for a separate payment
for the administration of such blood clotting
factors in an amount that the Secretary de-
termines to be appropriate.

‘“(B) In determining the separate payment
amount under subparagraph (A) for blood
clotting factors furnished in 2004, the Sec-
retary shall ensure that the total amount of
payments under this part (as estimated by
the Secretary) for such factors under para-
graphs (4) and (5) and such separate pay-
ments for such factors does not exceed the
total amount of payments that would have
been made for such factors under this part
(as estimated by the Secretary) if the
amendments made by section 433 of the Pre-
scription Drug and Medicare Improvement
Act of 2003 had not been enacted.
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‘“(C) The separate payment amount under
this subparagraph for blood clotting factors
furnished in 2005 or a subsequent year shall
be equal to the separate payment amount de-
termined under this paragraph for the pre-
vious year increased by the percentage in-
crease described in paragraph (4)(B)(i)(II) for
the year involved.”.

(5) INCREASE IN COMPOSITE RATE FOR END
STAGE RENAL DISEASE FACILITIES.—Section
1881(b) (42 U.S.C. 1395rr(b) is amended—

(A) in paragraph (7), by adding at the end
the following new sentence: ‘“‘In the case of
dialysis services furnished in 2004 or a subse-
quent year, the composite rate for such serv-
ices shall be determined under paragraph
(12).”; and

(B) by adding at the end the following new
paragraph:

““(12)(A) In the case of dialysis services fur-
nished during 2004, the composite rate for
such services shall be the composite rate
that would otherwise apply under paragraph
(7) for the year increased by an amount to
ensure (as estimated by the Secretary)
that—

‘(i) the sum of the total amount of—

‘(I) the composite rate payments for such
services for the year, as increased under this
paragraph; and

‘“(II) the payments for drugs and
biologicals (other than erythropoetin) fur-
nished in connection with the furnishing of
renal dialysis services and separately billed
by renal dialysis facilities under paragraphs
(4) and (5) of section 1842(o) for the year; is
equal to

‘“(ii) the sum of the total amount of the
composite rate payments under paragraph (7)
for the year and the payments for the sepa-
rately billed drugs and biologicals described
in clause (i)(IT) that would have been made if
the amendments made by section 433 of the
Prescription Drug and Medicare Improve-
ment Act of 2003 had not been enacted.

‘“(B) Subject to subparagraph (E), in the
case of dialysis services furnished in 2005, the
composite rate for such services shall be an
amount equal to the composite rate estab-
lished under subparagraph (A), increased by
0.05 percent and further increased pursuant
to section 423 of the Prescription Drug and
Medicare Improvement Act of 2003.

“(C) Subject to subparagraph (E), in the
case of dialysis services furnished in 2006, the
composite rate for such services shall be an
amount equal to the composite rate estab-
lished under subparagraph (B), increased by
0.05 percent.

(D) Subject to subparagraph (E), in the
case of dialysis services furnished in 2007 or
a subsequent year, the composite rate for
such services shall be an amount equal to
the composite rate established under this
paragraph for the previous year (determined
as if such section 423 had not been enacted),
increased by 0.05 percent.

“(E) If the Secretary implements a reduc-
tion in the payment amount under para-
graph (4)(C) or (5) for a drug or biological de-
scribed in subparagraph (A)(i)(II) for a year
after 2004, the Secretary shall, as estimated
by the Secretary—

‘(i) increase the composite rate for dialy-
sis services furnished in such year in the
same manner that the composite rate for
such services for 2004 was increased under
subparagraph (A); and

‘(ii) increase the percentage increase
under subparagraph (C) or (D) (as applicable)
for years after the year described in clause
(i) to ensure that such increased percentage
would result in expenditures equal to the
sum of the total composite rate payments
for such services for such years and the total
payments for drugs and biologicals described
in subparagraph (A)(i)(II) is equal to the sum
of the total amount of the composite rate
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payments under this paragraph for such
years and the payments for the drugs and
biologicals described in subparagraph
(A)A)(II) that would have been made if the
reduction in payment amount described in
subparagraph had not been made.

‘“(F) There shall be no administrative or
judicial review under section 1869, section
1878, or otherwise, of determinations of pay-
ment amounts, methods, or adjustments
under this paragraph.”’.

(6) HOME INFUSION DRUGS.—Section 1842(0)
(42 U.S.C. 139%u(0)), as amended by sub-
section (a)(2) and paragraph (4), is amended
by adding at the end the following new para-
graph:

“(M(A) Subject to subparagraph (B), in the
case of infusion drugs and biologicals fur-
nished through an item of durable medical
equipment covered under section 1861(n) on
or after January 1, 2004, the Secretary may
make separate payments for furnishing such
drugs and biologicals in an amount deter-
mined by the Secretary if the Secretary de-
termines such separate payment to be appro-
priate.

‘(B) In determining the amount of any sep-
arate payment under subparagraph (A) for a
year, the Secretary shall ensure that the
total amount of payments under this part for
such infusion drugs and biologicals for the
year and such separate payments for the
year does not exceed the total amount of
payments that would have been made under
this part for the year for such infusion drugs
and biologicals if section 433 of the Prescrip-
tion Drug and Medicare Improvement Act of
2003 had not been enacted.”.

(7) INHALATION DRUGS.—Section 1842(o) (42
U.S.C. 13%5u(0)), as amended by subsection
(a)(2) and paragraphs (4) and (6), is amended
by adding at the end the following new para-
graph:

““(8)(A) Subject to subparagraph (B), in the
case of inhalation drugs and biologicals fur-
nished through durable medical equipment
covered under section 1861(n) on or after Jan-
uary 1, 2004, the Secretary may increase pay-
ments for such equipment under section
1834(a) and may make separate payments for
furnishing such drugs and biologicals if the
Secretary determines such increased or sepa-
rate payments are mnecessary to appro-
priately furnish such equipment and drugs
and biologicals to beneficiaries.

‘(B) The total amount of any increased
payments and separate payments under sub-
paragraph (A) for a year may not exceed an
amount equal to 10 percent of the amount (as
estimated by the Secretary) by which—

‘(i) the total amount of payments that
would have been made for such drugs and
biologicals for the year if section 433 of the
Prescription Drug and Medicare Improve-
ment Act of 2003 had not been enacted; ex-
ceeds

‘(ii) the total amount of payments for
such drugs and biologicals under paragraphs
(4) and (5).”.

(8) PHARMACY DISPENSING FEE FOR CERTAIN
DRUGS AND BIOLOGICALS.—Section 1842(0)(2)
(42 U.S.C. 1395u(0)(2)) is amended to read as
follows:

‘(2) If payment for a drug or biological is
made to a licensed pharmacy approved to
dispense drugs or biologicals under this part,
the Secretary—

““(A) in the case of an immunosuppressive
drug described in subparagraph (J) of section
1861(s)(2) and an oral drug described in sub-
paragraph (Q) or (T) of such section, shall
pay a dispensing fee determined appropriate
by the Secretary (less the applicable deduct-
ible and coinsurance amounts) to the phar-
macy; and

‘(B) in the case of a drug or biological not
described in subparagraph (A), may pay a
dispensing fee determined appropriate by the
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Secretary (less the applicable deductible and
coinsurance amounts) to the pharmacy.”’.

(9) PAYMENT FOR CHEMOTHERAPY DRUGS
PURCHASED BUT NOT ADMINISTERED BY PHYSI-
CIANS.—Section 1842(0) (42 U.S.C. 1395u(0)), as
amended by subsection (a)(2) and paragraphs
(4), (6) and (7), is amended by adding at the
end the following new paragraph:

““(9)(A) Subject to subparagraph (B), the
Secretary may increase (in an amount deter-
mined appropriate) the amount of payments
to physicians for anticancer
chemotherapeutic drugs or biologicals that
would otherwise be made under this part in
order to compensate such physicians for
anticancer chemotherapeutic drugs or
biologicals that are purchased by physicians
with a reasonable intent to administer to an
individual enrolled under this part but which
cannot be administered to such individual
despite the reasonable efforts of the physi-
cian.

‘(B) The total amount of increased pay-
ments made under subparagraph (A) in a
yvear (as estimated by the Secretary) may
not exceed an amount equal to 1 percent of
the total amount of payments made under
paragraphs (4) and (5) for such anticancer
chemotherapeutic drugs or biologicals fur-
nished by physicians in such year (as esti-
mated by the Secretary).”.

(c) LINKAGE OF REVISED DRUG PAYMENTS
AND INCREASES FOR DRUG ADMINISTRATION.—
The Secretary shall not implement the revi-
sions in payment amounts for a category of
drug or biological as a result of the amend-
ments made by subsection (a) unless the Sec-
retary concurrently implements the adjust-
ments to payment amounts for administra-
tion of such category of drug or biological
for which the Secretary is required to make
an adjustment, as specified in the amend-
ments made by, and provisions of, subsection
(b).

(d) PROHIBITION OF ADMINISTRATIVE AND JU-
DICIAL REVIEW.—

(1) DruGs.—Section 1842(0) (42 U.S.C.
1395u(0)), as amended by subsection (a)(2) and
paragraphs (4), (6), (7), and (9) of subsection
(b), is amended by adding at the end the fol-
lowing new paragraph:

‘“(10) There shall be no administrative or
judicial review under section 1869, section
1878, or otherwise, of determinations of pay-

ment amounts, methods, or adjustments
under paragraph (2) or paragraphs (4)
through (9).”.

(2) PHYSICIAN FEE SCHEDULE.—Section

1848(1)(1) (42 U.S.C. 1395w-4(i)(1)) is amend-
ed—

(A) in subparagraph (D), by striking ‘‘and”
at the end;

(B) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘, and’’; and

(C) by adding at the end the following new

subparagraph:

‘(F) adjustments in practice expense rel-
ative value units under subsection
(©)(2)(H).”.

(3) MULTIPLE CHEMOTHERAPY AGENTS AND
OTHER SERVICES CURRENTLY ON THE NON-PHY-
SICIAN WORK POOL.—There shall be no admin-
istrative or judicial review under section
1869, section 1878, or otherwise, of determina-
tions of payment amounts, methods, or ad-
justments under paragraphs (2) and (3) of
subsection (b).

(e) STUDIES AND REPORTS.—

(1) GAO STUDY AND REPORT ON BENEFICIARY
ACCESS TO DRUGS AND BIOLOGICALS.—

(A) STUDY.—The Comptroller General of
the United States shall conduct a study that
examines the impact the provisions of, and
the amendments made by, this section have
on access by medicare beneficiaries to drugs
and biologicals covered under the medicare
program.
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(B) REPORT.—Not later than January 1,
2006, the Comptroller General shall submit a
report to Congress on the study conducted
under subparagraph (A) together with such
recommendations as the Comptroller Gen-
eral determines to be appropriate.

(2) STUDY AND REPORT BY THE HHS INSPEC-
TOR GENERAL ON MARKET PRICES OF DRUGS
AND BIOLOGICALS.—

(A) STUDY.—The Inspector General of the
Department of Health and Human Services
shall conduct 1 or more studies that—

(i) examine the market prices that drugs
and biologicals covered under the medicare
program are widely available to physicians
and suppliers; and

(ii) compare such widely available market
prices to the payment amount for such drugs
and biologicals under section 1842(o) of the
Social Security Act (42 U.S.C. 1395u(o).

(B) REQUIREMENT.—In conducting the study
under subparagraph (A), the Inspector Gen-
eral shall focus on those drugs and
biologicals that represent the largest por-
tions of expenditures under the medicare
program for drugs and biologicals.

(C) REPORT.—The Inspector General shall
prepare a report on any study conducted
under subparagraph (A).

SEC. 434. INDEXING PART B DEDUCTIBLE TO IN-
FLATION.

The first sentence of section 1833(b) (42
U.S.C. 13951(b)) is amended by striking ‘‘and
$100 for 1991 and subsequent years’ and in-
serting the following: ¢, $100 for 1991 through
2005, $125 for 2006, and for 2007 and thereafter,
the amount in effect for the previous year,
increase by the percentage increase in the
consumer price index for all urban con-
sumers (U.S. city average) for the 12-month
period ending with June of the previous year,
rounded to the nearest dollar’.

SEC. 435. REVISIONS TO REASSIGNMENT PROVI-
SIONS.

(a) IN GENERAL.—Section 1842(b)(6)(A)(ii)
(42 U.S.C. 13%u(b)(6)(A)({ii)) is amended to
read as follows: ‘‘(ii) where the service was
provided under a contractual arrangement
between such physician or other person and
an entity (as defined by the Secretary), to
the entity if under such arrangement such
entity submits the bill for such service and
such arrangement meets such program integ-
rity and other safeguards as the Secretary
may determine to be appropriate,”.

(b) CONFORMING AMENDMENT.—The second
sentence of section 1842(b)(6) (42 U.S.C.
1395u(b)(6)) is amended by striking ‘‘except
to an employer or facility as described in
clause (A)” and inserting ‘‘except to an em-
ployer or entity as described in subparagraph
Aa)”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to payments
made on or after the date of enactment of
this Act.

SEC. 436. EXTENSION OF TREATMENT OF CER-
TAIN PHYSICIAN PATHOLOGY SERV-
ICES UNDER MEDICARE.

Section 542(c) of BIPA (114 Stat. 2763A-551)
is amended by inserting ‘‘, and for services
furnished during 2005’ before the period at
the end.

SEC. 437. ADEQUATE REIMBURSEMENT FOR OUT-

PATIENT PHARMACY THERAPY
UNDER THE HOSPITAL OUTPATIENT
PPS.
(a) SPECIAL RULES FOR DRUGS AND
BIOLOGICALS.—Section 1833(t) (42 U.S.C.

1395(t)) is amended—

(1) by redesignating paragraph (13) as para-
graph (14); and

(2) by inserting after paragraph (12) the fol-
lowing new paragraph:

‘“(13) SPECIAL RULES FOR CERTAIN DRUGS
AND BIOLOGICALS.—

‘“(A) BEFORE 2007.—
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‘(i) IN GENERAL.—Notwithstanding para-
graph (6), but subject to clause (ii), with re-
spect to a separately payable drug or biologi-
cal described in subparagraph (D) furnished
on or after January 1, 2005, and before Janu-
ary 1, 2007, hospitals shall be reimbursed as
follows:

“(I) DRUGS AND BIOLOGICALS FURNISHED AS
PART OF A CURRENT OPD SERVICE.—The
amount of payment for a drug or biological
described in subparagraph (D) provided as a
part of a service that was a covered OPD
service on May 1, 2003, shall be the applicable
percentage (as defined in subparagraph (C))
of the average wholesale price for the drug or
biological that would have been determined
under section 1842(0) on such date.

¢(II) DRUGS AND BIOLOGICALS FURNISHED AS
PART OF OTHER OPD SERVICES.—The amount
of payment for a drug or biological described
in subparagraph (D) provided as part of any
other covered OPD service shall be the appli-
cable percentage (as defined in subparagraph
(C)) of the average wholesale price that
would have been determined under section
1842(0) on May 1, 2003, if payment for such a
drug or biological could have been made
under this part on that date.

‘(i) UPDATE FOR 2006.—For 2006, the
amounts determined under clauses (i) and
(ii) shall be the amount established for 2005
increased by the percentage increase in the
Consumer Price Index for all urban con-
sumers (U.S. urban average) for the 12-month
period ending with June of the previous year.

‘“(B) AFTER 2007.—

‘(i) ONGOING STUDY AND REPORTS ON ADE-
QUATE REIMBURSEMENTS.—

‘(D) STuDY.—The Secretary shall contract
with an eligible organization (as defined in
subclause (IV)) to conduct a study to deter-
mine the hospital acquisition and handling
costs for each individual drug or biological
described in subparagraph (D).

“(II) STUDY REQUIREMENTS.—The study
conducted under subclause (I) shall—

‘‘(aa) be accurate to within 3 percent of
true mean hospital acquisition and handling
costs for each drug and biological at the 95
percent confidence level;

“‘(bb) begin not later than January 1, 2005;
and

‘‘(cc) be updated annually for changes in
hospital costs and the addition of newly mar-
keted products.

‘“(III) REPORTS.—Not later than January 1
of each year (beginning with 2006), the Sec-
retary shall submit to Congress a report on
the study conducted under clause (i) to-
gether with recommendations for such legis-
lative or administrative action as the Sec-
retary determines to be appropriate.

“(IV) ELIGIBLE ORGANIZATION DEFINED.—In
this clause, the term ‘eligible organization’
means a private, nonprofit organization
within the meaning of section 501(c) of the
Internal Revenue Code.

¢“(ii) ESTABLISHMENT OF PAYMENT METHOD-
OLOGY.—Notwithstanding paragraph (6), the
Secretary, in establishing a payment meth-
odology on or after the date of enactment of
the Prescription Drug and Medicare Im-
provement Act of 2003, shall take into con-
sideration the findings of the study con-
ducted under clause (i)(I) in determining
payment amounts for each drug and biologi-
cal provided as part of a covered OPD service
furnished on or after January 1, 2007.

¢“(C) APPLICABLE PERCENTAGE DEFINED.—In
this paragraph, the term ‘applicable percent-
age’ means—

‘(i) with respect to a biological product
(approved under a biologics license applica-
tion under section 351 of the Public Health
Service Act), a single source drug (as defined
in section 1927(k)(7)(A)(iv)), or an orphan
product designated under section 526 of the
Food, Drug, and Cosmetic Act to which the
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prospective payment system established
under this subsection did not apply under
the final rule for 2003 payments under such
system, 94 percent;

‘(ii) with respect to an innovator multiple
source drug (as defined in section
1927(k)(7)(A)(i1)), 91 percent; and

‘“(iii) with respect to a noninnovator mul-
tiple source drug (as defined in as defined in
section 1927(k)(7)(A)(iii)), 71 percent.

‘(D) DRUGS AND BIOLOGICALS DESCRIBED.—A
drug or biological described in this para-
graph is any drug or biological—

‘(i) for which the amount of payment was
determined under paragraph (6) prior to Jan-
uary 1, 2005;

‘“(ii) which is assigned to a drug specific
ambulatory payment classification on or
after the date of enactment of the Prescrip-
tion Drug and Medicare Improvement Act of
2003; and

‘“(iii) that would have been reimbursed
under paragraph (6) but for the application of
this paragraph.”.

(b) EXCEPTIONS TO BUDGET NEUTRALITY RE-
QUIREMENT.—Section 1833(t)(9)(B) (42 U.S.C.
13951(t)(9)(B)) is amended by adding at the
end the following: ‘‘In determining the budg-
et neutrality adjustment required by the
preceding sentence for fiscal years 2005 and
2006, the Secretary shall not take into ac-
count any expenditures that would not have
been made but for the application of para-
graph (13).”.

SEC. 438. LIMITATION OF APPLICATION OF FUNC-
TIONAL EQUIVALENCE STANDARD.

Section 1833(t)(6) (42 U.S.C. 13951(t)(6)) is
amended by adding at the end the following
new subparagraph:

“(F) LIMITATION OF APPLICATION OF FUNC-
TIONAL EQUIVALENCE STANDARD.—

‘(i) IN GENERAL.—The Secretary may not
publish regulations that apply a functional
equivalence standard to a drug or biological
under this paragraph.

‘“(ii) APPLICATION.—Paragraph (1) shall
apply to the application of a functional
equivalence standard to a drug or biological
on or after the date of enactment of the Pre-
scription Drug and Medicare Improvement
Act of 2003 unless—

‘“(I) such application was being made to
such drug or biological prior to such date of
enactment; and

‘“(IT) the Secretary applies such standard
to such drug or biological only for the pur-
pose of determining eligibility of such drug
or biological for additional payments under
this paragraph and not for the purpose of any
other payments under this title.

¢“(iii) RULE OF CONSTRUCTION.—Nothing in
this subparagraph shall be construed to ef-
fect the Secretary’s authority to deem a par-
ticular drug to be identical to another drug
if the 2 products are pharmaceutically equiv-
alent and bioequvalent, as determined by the
Commissioner of Food and Drugs.

SEC. 439. MEDICARE COVERAGE OF ROUTINE
COSTS ASSOCIATED WITH CERTAIN
CLINICAL TRIALS.

(a) IN GENERAL.—With respect to the cov-
erage of routine costs of care for bene-
ficiaries participating in a qualifying clin-
ical trial, as set forth on the date of the en-
actment of this Act in National Coverage De-
termination 30-1 of the Medicare Coverage
Issues Manual, the Secretary shall deem
clinical trials conducted in accordance with
an investigational device exemption ap-
proved under section 520(g) of the Federal
Food, Drug, and Cosmetic Act (42 U.S.C.
360j(g)) to be automatically qualified for
such coverage.

(b) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed as author-
izing or requiring the Secretary to modify
the regulations set forth on the date of the
enactment of this Act at subpart B of part
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405 of title 42, Code of Federal Regulations,

or subpart A of part 411 of such title, relating

to coverage of, and payment for, a medical
device that is the subject of an investiga-
tional device exemption by the Food and

Drug Administration (except as may be nec-

essary to implement subsection (a)).

(c) EFFECTIVE DATE.—This section shall
apply to clinical trials begun on or after Jan-
uary 1, 2005.

SEC. 440. WAIVER OF PART B LATE ENROLLMENT
PENALTY FOR CERTAIN MILITARY
RETIREES; SPECIAL ENROLLMENT
PERIOD.

(a) WAIVER OF PENALTY.—

(1) IN GENERAL.—Section 1839(b) (42 U.S.C.
1395r(b)) is amended by adding at the end the
following new sentence: ‘‘No increase in the
premium shall be effected for a month in the
case of an individual who is 65 years of age
or older, who enrolls under this part during
2002, 2003, 2004, or 2005 and who demonstrates
to the Secretary before December 31, 2005,
that the individual is a covered beneficiary
(as defined in section 1072(5) of title 10,
United States Code). The Secretary shall
consult with the Secretary of Defense in
identifying individuals described in the pre-
vious sentence.”’.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply to pre-
miums for months beginning with January
2005. The Secretary shall establish a method
for providing rebates of premium penalties
paid for months on or after January 2005 for
which a penalty does not apply under such
amendment but for which a penalty was pre-
viously collected.

(b) MEDICARE PART B SPECIAL ENROLLMENT
PERIOD.—

(1) IN GENERAL.—In the case of any indi-
vidual who, as of the date of enactment of
this Act, is 65 years of age or older, is eligi-
ble to enroll but is not enrolled under part B
of title XVIII of the Social Security Act, and
is a covered beneficiary (as defined in section
1072(5) of title 10, United States Code), the
Secretary shall provide for a special enroll-
ment period during which the individual may
enroll under such part. Such period shall
begin 1 year after the date of the enactment
of this Act and shall end on December 31,
2005.

(2) COVERAGE PERIOD.—In the case of an in-
dividual who enrolls during the special en-
rollment period provided under paragraph
(1), the coverage period under part B of title
XVIII of the Social Security Act shall begin
on the first day of the month following the
month in which the individual enrolls.

SEC. 441. DEMONSTRATION OF COVERAGE OF
CHIROPRACTIC SERVICES UNDER
MEDICARE.

(a) DEFINITIONS.—In this section:

(1) CHIROPRACTIC SERVICES.—The term
“‘chiropractic services” has the meaning
given that term by the Secretary for pur-
poses of the demonstration projects, but
shall include, at a minimum—

(A) care for neuromusculoskeletal condi-
tions typical among eligible beneficiaries;
and

(B) diagnostic and other services that a
chiropractor is legally authorized to perform
by the State or jurisdiction in which such
treatment is provided.

(2) DEMONSTRATION PROJECT.—The term
“‘demonstration project’” means a dem-
onstration project established by the Sec-
retary under subsection (b)(1).

(3) ELIGIBLE BENEFICIARY.—The term ‘‘eli-
gible beneficiary” means an individual who
is enrolled under part B of the medicare pro-
gram.

(4) MEDICARE PROGRAM.—The term ‘‘medi-
care program’ means the health benefits
program under title XVIII of the Social Se-
curity Act (42 U.S.C. 1395 et seq.).
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(b) DEMONSTRATION OF COVERAGE OF CHIRO-
PRACTIC SERVICES UNDER MEDICARE.—

(1) ESTABLISHMENT.—The Secretary shall
establish demonstration projects in accord-
ance with the provisions of this section for
the purpose of evaluating the feasibility and
advisability of covering chiropractic services
under the medicare program (in addition to
the coverage provided for services consisting
of treatment by means of manual manipula-
tion of the spine to correct a subluxation de-
scribed in section 1861(r)(5) of the Social Se-
curity Act (42 U.S.C. 1395x(r)(5))).

(2) NO PHYSICIAN APPROVAL REQUIRED.—In
establishing the demonstration projects, the
Secretary shall ensure that an eligible bene-
ficiary who participates in a demonstration
project, including an eligible beneficiary who
is enrolled for coverage under a
Medicare+Choice plan (or, on and after Janu-
ary 1, 2006, under a MedicareAdvantage
plan), is not required to receive approval
from a physician or other health care pro-
vider in order to receive a chiropractic serv-
ice under a demonstration project.

(3) CONSULTATION.—In establishing the
demonstration projects, the Secretary shall
consult with chiropractors, organizations
representing chiropractors, eligible bene-
ficiaries, and organizations representing eli-
gible beneficiaries.

(4) PARTICIPATION.—Any eligible bene-
ficiary may participate in the demonstration
projects on a voluntary basis.

(c) CONDUCT OF
PROJECTS.—

(1) DEMONSTRATION SITES.—

(A) SELECTION OF DEMONSTRATION SITES.—
The Secretary shall conduct demonstration
projects at 6 demonstration sites.

(B) GEOGRAPHIC DIVERSITY.—Of the sites
described in subparagraph (A)—

(i) 3 shall be in rural areas; and

(ii) 3 shall be in urban areas.

(C) SITES LOCATED IN HPSAS.—At least 1 site
described in clause (i) of subparagraph (B)
and at least 1 site described in clause (ii) of
such subparagraph shall be located in an
area that is designated under section
332(a)(1)(A) of the Public Health Service Act
(42 U.S.C. 254e(a)(1)(A)) as a health profes-
sional shortage area.

(2) IMPLEMENTATION; DURATION.—

(A) IMPLEMENTATION.—The Secretary shall
not implement the demonstration projects
before October 1, 2004.

(B) DURATION.—The Secretary shall com-
plete the demonstration projects by the date
that is 3 years after the date on which the
first demonstration project is implemented.

(d) EVALUATION AND REPORT.—

(1) EVALUATION.—The Secretary shall con-
duct an evaluation of the demonstration
projects—

(A) to determine whether eligible bene-
ficiaries who use chiropractic services use a
lesser overall amount of items and services
for which payment is made under the medi-
care program than eligible beneficiaries who
do not use such services;

(B) to determine the cost of providing pay-
ment for chiropractic services under the
medicare program;

(C) to determine the satisfaction of eligible
beneficiaries participating in the demonstra-
tion projects and the quality of care received
by such beneficiaries; and

(D) to evaluate such other matters as the
Secretary determines is appropriate.

(2) REPORT.—Not later than the date that
is 1 year after the date on which the dem-
onstration projects conclude, the Secretary
shall submit to Congress a report on the
evaluation conducted under paragraph (1) to-
gether with such recommendations for legis-
lation or administrative action as the Sec-
retary determines is appropriate.

DEMONSTRATION
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(e) WAIVER OF MEDICARE REQUIREMENTS.—
The Secretary shall waive compliance with
such requirements of the medicare program
to the extent and for the period the Sec-
retary finds necessary to conduct the dem-
onstration projects.

(f) FUNDING.—

(1) DEMONSTRATION PROJECTS.—

(A) IN GENERAL.—Subject to subparagraph
(B) and paragraph (2), the Secretary shall
provide for the transfer from the Federal
Supplementary Insurance Trust Fund under
section 1841 of the Social Security Act (42
U.S.C. 1395t) of such funds as are necessary
for the costs of carrying out the demonstra-
tion projects under this section.

(B) LIMITATION.—In conducting the dem-
onstration projects under this section, the
Secretary shall ensure that the aggregate
payments made by the Secretary under the
medicare program do not exceed the amount
which the Secretary would have paid under
the medicare program if the demonstration
projects under this section were not imple-
mented.

(2) EVALUATION AND REPORT.—There are au-
thorized to be appropriated such sums as are
necessary for the purpose of developing and
submitting the report to Congress under sub-
section (d).

SEC. 442. MEDICARE HEALTH CARE QUALITY
DEMONSTRATION PROGRAMS.

Title XVIII (42 U.S.C. 1395 et seq.) is
amended by inserting after section 1866B the
following new section:

‘““HEALTH CARE QUALITY DEMONSTRATION
PROGRAM

‘““SEC. 1866C. (a) DEFINITIONS.—In this sec-
tion:

‘(1) BENEFICIARY.—The term ‘beneficiary’
means a beneficiary who is enrolled in the
original medicare fee-for-service program
under parts A and B or a beneficiary in a
staff model or dedicated group model health
maintenance organization under the
Medicare+Choice program (or, on and after
January 1, 2006, under the
MedicareAdvantage program) under part C.

‘“(2) HEALTH CARE GROUP.—

‘““(A) IN GENERAL.—The term ‘health care
group’ means—

‘(i) a group of physicians that is organized
at least in part for the purpose of providing
physician’s services under this title;

‘“(ii) an integrated health care delivery
system that delivers care through coordi-
nated hospitals, clinics, home health agen-
cies, ambulatory surgery centers, skilled
nursing facilities, rehabilitation facilities
and clinics, and employed, independent, or
contracted physicians; or

‘‘(iii) an organization representing regional
coalitions of groups or systems described in
clause (i) or (ii).

‘“(B) INCLUSION.—As the Secretary deter-
mines appropriate, a health care group may
include a hospital or any other individual or
entity furnishing items or services for which
payment may be made under this title that
is affiliated with the health care group under
an arrangement structured so that such hos-
pital, individual, or entity participates in a
demonstration project under this section.

‘“(3) PHYSICIAN.—Except as otherwise pro-
vided for by the Secretary, the term ‘physi-
cian’ means any individual who furnishes
services that may be paid for as physicians’
services under this title.

“(b) DEMONSTRATION PROJECTS.—The Sec-
retary shall establish a 5-year demonstration
program under which the Secretary shall ap-
prove demonstration projects that examine
health delivery factors that encourage the
delivery of improved quality in patient care,
including—

‘(1) the provision of incentives to improve
the safety of care provided to beneficiaries;
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‘“(2) the appropriate use of best practice
guidelines by providers and services by bene-
ficiaries;

“(3) reduced scientific uncertainty in the
delivery of care through the examination of
variations in the utilization and allocation
of services, and outcomes measurement and
research;

‘“(4) encourage shared decision making be-
tween providers and patients;

‘“(5) the provision of incentives for improv-
ing the quality and safety of care and achiev-
ing the efficient allocation of resources;

‘“(6) the appropriate use of culturally and
ethnically sensitive health care delivery; and

“(7) the financial effects on the health care
marketplace of altering the incentives for
care delivery and changing the allocation of
resources.

““(c) ADMINISTRATION BY CONTRACT.—

‘(1) IN GENERAL.—Except as otherwise pro-
vided in this section, the Secretary may ad-
minister the demonstration program estab-
lished under this section in a manner that is
similar to the manner in which the dem-
onstration program established under sec-
tion 1866A is administered in accordance
with section 1866B.

‘(2) ALTERNATIVE PAYMENT SYSTEMS.—A
health care group that receives assistance
under this section may, with respect to the
demonstration project to be carried out with
such assistance, include proposals for the use
of alternative payment systems for items
and services provided to beneficiaries by the
group that are designed to—

““(A) encourage the delivery of high quality
care while accomplishing the objectives de-
scribed in subsection (b); and

‘(B) streamline documentation and report-
ing requirements otherwise required under
this title.

‘“(3) BENEFITS.—A health care group that
receives assistance under this section may,
with respect to the demonstration project to
be carried out with such assistance, include
modifications to the package of benefits
available under the traditional fee-for-serv-
ice program under parts A and B or the pack-
age of benefits available through a staff
model or a dedicated group model health
maintenance organization under part C. The
criteria employed under the demonstration
program under this section to evaluate out-
comes and determine best practice guide-
lines and incentives shall not be used as a
basis for the denial of medicare benefits
under the demonstration program to pa-
tients against their wishes (or if the patient
is incompetent, against the wishes of the pa-
tient’s surrogate) on the basis of the pa-
tient’s age or expected length of life or of the
patient’s present or predicted disability, de-
gree of medical dependency, or quality of
life.

‘‘(d) ELIGIBILITY CRITERIA.—To be eligible
to receive assistance under this section, an
entity shall—

‘(1) be a health care group;

‘(2) meet quality standards established by
the Secretary, including—

‘““(A) the implementation of continuous
quality improvement mechanisms that are
aimed at integrating community-based sup-
port services, primary care, and referral
care;

‘“(B) the implementation of activities to
increase the delivery of effective care to
beneficiaries;

‘“(C) encouraging patient participation in
preference-based decisions;

‘(D) the implementation of activities to
encourage the coordination and integration
of medical service delivery; and

‘“(E) the implementation of activities to
measure and document the financial impact
on the health care marketplace of altering
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the incentives of health care delivery and

changing the allocation of resources; and

‘“(3) meet such other requirements as the
Secretary may establish.

‘‘(e) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII as may be necessary to carry out
the purposes of the demonstration program
established under this section.

‘(f) BUDGET NEUTRALITY.—With respect to
the 5-year period of the demonstration pro-
gram under subsection (b), the aggregate ex-
penditures under this title for such period
shall not exceed the aggregate expenditures
that would have been expended under this
title if the program established under this
section had not been implemented.

‘‘(g) NOTICE REQUIREMENTS.—In the case of
an individual that receives health care items
or services under a demonstration program
carried out under this section, the Secretary
shall ensure that such individual is notified
of any waivers of coverage or payment rules
that are applicable to such individual under
this title as a result of the participation of
the individual in such program.

“(h) PARTICIPATION AND SUPPORT BY FED-
ERAL AGENCIES.—In carrying out the dem-
onstration program under this section, the
Secretary may direct—

‘(1) the Director of the National Institutes
of Health to expand the efforts of the Insti-
tutes to evaluate current medical tech-
nologies and improve the foundation for evi-
dence-based practice;

‘(2) the Administrator of the Agency for
Healthcare Research and Quality to, where
possible and appropriate, use the program
under this section as a laboratory for the
study of quality improvement strategies and
to evaluate, monitor, and disseminate infor-
mation relevant to such program; and

‘“(3) the Administrator of the Centers for
Medicare & Medicaid Services and the Ad-
ministrator of the Center for Medicare
Choices to support linkages of relevant
medicare data to registry information from
participating health care groups for the ben-
eficiary populations served by the partici-
pating groups, for analysis supporting the
purposes of the demonstration program, con-
sistent with the applicable provisions of the
Health Insurance Portability and Account-
ability Act of 1996.

‘(i) IMPLEMENTATION.—The Secretary shall
not implement the demonstration program
before October 1, 2004.”’.

SEC. 443. MEDICARE COMPLEX CLINICAL CARE
MANAGEMENT PAYMENT  DEM-
ONSTRATION.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary shall estab-
lish a demonstration program to make the
medicare program more responsive to needs
of eligible beneficiaries by promoting con-
tinuity of care, helping stabilize medical
conditions, preventing or minimizing acute
exacerbations of chronic conditions, and re-
ducing adverse health outcomes, such as ad-
verse drug interactions related to
polypharmacy.

(2) SITES.—The Secretary shall designate 6
sites at which to conduct the demonstration
program under this section, of which at least
3 shall be in an urban area and at least 1
shall be in a rural area. One of the sites shall
be located in the State of Arkansas.

(3) DURATION.—The Secretary shall con-
duct the demonstration program under this
section for a 3-year period.

(4) IMPLEMENTATION.—The Secretary shall
not implement the demonstration program
before October 1, 2004.

(b) PARTICIPANTS.—Any eligible beneficiary
who resides in an area designated by the Sec-
retary as a demonstration site under sub-
section (a)(2) may participate in the dem-
onstration program under this section if
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such beneficiary identifies a principal care
physician who agrees to manage the complex
clinical care of the eligible beneficiary under
the demonstration program.

(¢) PRINCIPAL CARE PHYSICIAN RESPONSIBIL-
ITIES.—The Secretary shall enter into an
agreement with each principal care physi-
cian who agrees to manage the complex clin-
ical care of an eligible beneficiary under sub-
section (b) under which the principal care
physician shall—

(1) serve as the primary contact of the eli-
gible beneficiary in accessing items and serv-
ices for which payment may be made under
the medicare program;

(2) maintain medical information related
to care provided by other health care pro-
viders who provide health care items and
services to the eligible beneficiary, including
clinical reports, medication and treatments
prescribed by other physicians, hospital and
hospital outpatient services, skilled nursing
home care, home health care, and medical
equipment services;

(3) monitor and advocate for the con-
tinuity of care of the eligible beneficiary and
the use of evidence-based guidelines;

(4) promote self-care and family caregiver
involvement where appropriate;

(5) have appropriate staffing arrangements
to conduct patient self-management and
other care coordination activities as speci-
fied by the Secretary;

(6) refer the eligible beneficiary to commu-
nity services organizations and coordinate
the services of such organizations with the
care provided by health care providers; and

(7)) meet such other complex care manage-
ment requirements as the Secretary may
specify.

(d) COMPLEX CLINICAL CARE MANAGEMENT
FEE.—

(1) PAYMENT.—Under an agreement entered
into under subsection (c), the Secretary shall
pay to each principal care physician, on be-
half of each eligible beneficiary under the
care of that physician, the complex clinical
care management fee developed by the Sec-
retary under paragraph (2).

(2) DEVELOPMENT OF FEE.—The Secretary
shall develop a complex care management
fee under this paragraph that is paid on a
monthly basis and which shall be payment in
full for all the functions performed by the
principal care physician under the dem-
onstration program, including any functions
performed by other qualified practitioners
acting on behalf of the physician, appro-
priate staff under the supervision of the phy-
sician, and any other person under a con-
tract with the physician, including any per-
son who conducts patient self-management
and caregiver education under subsection
(©)(@).

(e) FUNDING.—

(1) IN GENERAL.—The Secretary shall pro-
vide for the transfer from the Federal Sup-
plementary Insurance Trust Fund estab-
lished under section 1841 of the Social Secu-
rity Act (42 U.S.C. 1395t) of such funds as are
necessary for the costs of carrying out the
demonstration program under this section.

(2) BUDGET NEUTRALITY.—In conducting the
demonstration program under this section,
the Secretary shall ensure that the aggre-
gate payments made by the Secretary do not
exceed the amount which the Secretary
would have paid if the demonstration pro-
gram under this section was not imple-
mented.

(f) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII of the Social Security Act (42
U.S.C. 1301 et seq.; 1395 et seq.) as may be
necessary for the purpose of carrying out the
demonstration program under this section.

(g) REPORT.—Not later than 6 months after
the completion of the demonstration pro-
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gram under this section, the Secretary shall
submit to Congress a report on such pro-
gram, together with recommendations for
such legislation and administrative action as
the Secretary determines to be appropriate.

(h) DEFINITIONS.—In this section:

(1) ACTIVITY OF DAILY LIVING.—The term
“activity of daily living’’ means eating, toil-
ing, transferring, bathing, dressing, and con-
tinence.

(2) CHRONIC CONDITION.—The term ‘‘chronic
condition” means a biological, physical, or
mental condition that is likely to last a year
or more, for which there is no known cure,
for which there is a need for ongoing medical
care, and which may affect an individual’s
ability to carry out activities of daily living
or instrumental activities of daily living, or
both.

(3) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary” means any individual
who—

(A) is enrolled for benefits under part B of
the medicare program;

(B) has at least 4 complex medical condi-
tions (one of which may be cognitive impair-
ment); and

(C) has—

(i) an inability to self-manage their care;
or

(ii) a functional limitation defined as an
impairment in 1 or more activity of daily
living or instrumental activity of daily liv-
ing.

(4) INSTRUMENTAL ACTIVITY OF DAILY LIV-
ING.—The term ‘‘instrumental activity of
daily living” means meal preparation, shop-
ping, housekeeping, laundry, money manage-
ment, telephone use, and transportation use.

(5) MEDICARE PROGRAM.—The term ‘‘medi-
care program’ means the health care pro-
gram under title XVIII of the Social Secu-
rity Act (42 U.S.C. 139 et seq.).

(6) PRINCIPAL CARE PHYSICIAN.—The term
“principal care physician’ means the physi-
cian with primary responsibility for overall
coordination of the care of an eligible bene-
ficiary (as specified in a written plan of care)
who may be a primary care physician or a
specialist.

SEC. 444. MEDICARE FEE-FOR-SERVICE CARE CO-
ORDINATION DEMONSTRATION PRO-
GRAM.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary shall estab-
lish a demonstration program to contract
with qualified care management organiza-
tions to provide health risk assessment and
care management services to eligible bene-
ficiaries who receive care under the original
medicare fee-for-service program under parts
A and B of title XVIII of the Social Security
Act to eligible beneficiaries.

(2) SITES.—The Secretary shall designate 6
sites at which to conduct the demonstration
program under this section. In selecting sites
under this paragraph, the Secretary shall
give preference to sites located in rural
areas.

(3) DURATION.—The Secretary shall con-
duct the demonstration program under this
section for a 5-year period.

(4) IMPLEMENTATION.—The Secretary shall
not implement the demonstration program
before October 1, 2004.

(b) PARTICIPANTS.—AnNYy eligible beneficiary
who resides in an area designated by the Sec-
retary as a demonstration site under sub-
section (a)(2) may participate in the dem-
onstration program under this section if
such beneficiary identifies a care manage-
ment organization who agrees to furnish
care management services to the eligible
beneficiary under the demonstration pro-
gram.

(¢) CONTRACTS WITH CMOS.—
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(1) IN GENERAL.—The Secretary shall enter
into a contract with care management orga-
nizations to provide care management serv-
ices to eligible beneficiaries residing in the
area served by the care management organi-
zation.

(2) CANCELLATION.—The Secretary may
cancel a contract entered into under para-
graph (1) if the care management organiza-
tion does not meet negotiated savings or
quality outcomes targets for the year.

(3) NUMBER OF CMOS.—The Secretary may
contract with more than 1 care management
organization in a geographic area.

(d) PAYMENT TO CMOS.—

(1) PAYMENT.—Under an contract entered
into under subsection (c¢), the Secretary shall
pay care management organizations a fee for
which the care management organization is
partially at risk based on bids submitted by
care management organizations.

(2) PORTION OF PAYMENT AT RISK.—The Sec-
retary shall establish a benchmark for qual-
ity and cost against which the results of the
care management organization are to be
measured. The Secretary may not pay a care
management organization the portion of the
fee described in paragraph (1) that is at risk
unless the Secretary determines that the
care management organization has met the
agreed upon savings and outcomes targets
for the year.

(e) FUNDING.—

(1) IN GENERAL.—The Secretary shall pro-
vide for the transfer from the Federal Hos-
pital Insurance Trust Fund under section
1817 of the Social Security Act (42 U.S.C.
1395i) and the Federal Supplementary Insur-
ance Trust Fund established under section
1841 of such Act (42 U.S.C. 1395t), in such pro-
portion as the Secretary determines to be
appropriate, of such funds as are necessary
for the costs of carrying out the demonstra-
tion program under this section.

(2) BUDGET NEUTRALITY.—In conducting the
demonstration program under this section,
the Secretary shall ensure that the aggre-
gate payments made by the Secretary do not
exceed the amount which the Secretary
would have paid if the demonstration pro-
gram under this section was not imple-
mented.

(f) WAIVER AUTHORITY.—

(1) IN GENERAL.—The Secretary may waive
such requirements of titles XI and XVIII of
the Social Security Act (42 U.S.C. 1301 et
seq.; 1395 et seq.) as may be necessary for the
purpose of carrying out the demonstration
program under this section.

(2) WAIVER OF MEDIGAP PREEMPTIONS.—The
Secretary shall waive any provision of sec-
tion 1882 of the Social Security Act that
would prevent an insurance carrier described
in subsection (h)(3)(D) from participating in
the demonstration program under this sec-
tion.

(g) REPORT.—Not later than 6 months after
the completion of the demonstration pro-
gram under this section, the Secretary shall
submit to Congress a report on such pro-
gram, together with recommendations for
such legislation and administrative action as
the Secretary determines to be appropriate.

(h) DEFINITIONS.—In this section:

(1) CARE MANAGEMENT SERVICES.—The term
‘“‘care management services’” means services
that are furnished to an eligible beneficiary
(as defined in paragraph (2)) by a care man-
agement organization (as defined in para-
graph (3)) in accordance with guidelines es-
tablished by the Secretary that are con-
sistent with guidelines established by the
American Geriatrics Society.

(2) ELIGIBLE BENEFICIARY.—The term ‘‘eli-
gible beneficiary” means an individual who
is—

(A) entitled to (or enrolled for) benefits
under part A and enrolled for benefits under
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part B of the Social Security Act (42 U.S.C.
1395¢c et seq.; 1395j et seq.);

(B) not enrolled with a Medicare+Choice
plan or a MedicareAdvantage plan under part
C; and

(C) at high-risk (as defined by the Sec-
retary, but including eligible beneficiaries
with multiple sclerosis or another disabling
chronic condition, eligible beneficiaries re-
siding in a nursing home or at risk for nurs-
ing home placement, or eligible beneficiaries
eligible for assistance under a State plan
under title XIX).

(3) CARE MANAGEMENT ORGANIZATION.—The
term ‘‘care management organization”
means an organization that meets such
qualifications as the Secretary may specify
and includes any of the following:

(A) A physician group practice, hospital,
home health agency, or hospice program.

(B) A disease management organization.

©) A Medicare+Choice or
MedicareAdvantage organization.

(D) Insurance carriers offering medicare
supplemental policies under section 1882 of
the Social Security Act (42 U.S.C. 1395ss).

(E) Such other entity as the Secretary de-
termines to be appropriate.

SEC. 445. GAO STUDY OF GEOGRAPHIC DIF-
FERENCES IN PAYMENTS FOR PHY-
SICIANS’ SERVICES.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study of
differences in payment amounts under the
physician fee schedule under section 1848 of
the Social Security Act (42 U.S.C. 139%5w—4)
for physicians’ services in different geo-
graphic areas. Such study shall include—

(1) an assessment of the validity of the geo-
graphic adjustment factors used for each
component of the fee schedule;

(2) an evaluation of the measures used for
such adjustment, including the frequency of
revisions;

(3) an evaluation of the methods used to
determine professional liability insurance
costs used in computing the malpractice
component, including a review of increases
in professional liability insurance premiums
and variation in such increases by State and
physician specialty and methods used to up-
date the geographic cost of practice index
and relative weights for the malpractice
component;

(4) an evaluation of whether there is a
sound economic basis for the implementa-
tion of the adjustment under subparagraphs
(E) and (F) of section 1848(e)(1) of the Social
Security Act (42 U.S.C. 139%5w-4(e)(1)), as
added by section 421, in those areas in which
the adjustment applies;

(5) an evaluation of the effect of such ad-
justment on physician location and reten-
tion in areas affected by such adjustment,
taking into account—

(A) differences in recruitment costs and re-
tention rates for physicians, including spe-
cialists, between large urban areas and other
areas; and

(B) the mobility of physicians, including
specialists, over the last decade; and

(6) an evaluation of appropriateness of ex-
tending such adjustment or making such ad-
justment permanent.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Comp-
troller General of the United States shall
submit to Congress a report on the study
conducted under subsection (a). The report
shall include recommendations regarding the
use of more current data in computing geo-
graphic cost of practice indices as well as the
use of data directly representative of physi-
cians’ costs (rather than proxy measures of
such costs).
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Subtitle C—Provisions Relating to Parts A
and B
SEC. 451. INCREASE FOR HOME HEALTH SERV-
ICES FURNISHED IN A RURAL AREA.

(a) IN GENERAL.—In the case of home
health services furnished in a rural area (as
defined in section 1886(d)(2)(D) of the Social
Security Act (42 U.S.C. 1395ww(d)(2)(D))) on
or after October 1, 2004, and before October 1,
2006, the Secretary shall increase the pay-
ment amount otherwise made under section
1895 of such Act (42 U.S.C. 1395fff) for such
services by b percent.

(b) WAIVING BUDGET NEUTRALITY.—The
Secretary shall not reduce the standard pro-
spective payment amount (or amounts)
under section 1895 of the Social Security Act
(42 U.S.C. 1395fff) applicable to home health
services furnished during a period to offset
the increase in payments resulting from the
application of subsection (a).

(¢c) NO EFFECT ON SUBSEQUENT PERIODS.—
The payment increase provided under sub-
section (a) for a period under such sub-
section—

(1) shall not apply to episodes and visits
ending after such period; and

(2) shall not be taken into account in cal-
culating the payment amounts applicable for
episodes and visits occurring after such pe-
riod.

SEC. 452. LIMITATION ON REDUCTION IN AREA
WAGE ADJUSTMENT FACTORS
UNDER THE PROSPECTIVE PAYMENT
SYSTEM FOR HOME HEALTH SERV-
ICES.

Section 1895(b)(4)(C)
1395£ff(b)(4)(C)) is amended—

(1) by striking “FACTORS.—The Secretary’’
and inserting ‘‘FACTORS.—

‘(i) IN GENERAL.—Subject to clause (ii), the
Secretary’’; and

(2) by adding at the end the following new
clause:

¢‘(ii) LIMITATION ON REDUCTION IN FISCAL
YEAR 2005 AND 2006.—For fiscal years 2005 and
2006, the area wage adjustment factor appli-
cable to home health services furnished in an
area in the fiscal year may not be more that
3 percent less than the area wage adjustment
factor applicable to home health services for
the area for the previous year.”.

SEC. 453. CLARIFICATIONS TO CERTAIN EXCEP-
TIONS TO MEDICARE LIMITS ON
PHYSICIAN REFERRALS.

(a) LIMITS ON PHYSICIAN REFERRALS.—

(1) OWNERSHIP AND INVESTMENT INTERESTS
IN WHOLE HOSPITALS.—

(A) IN GENERAL.—Section 1877(d)(3)
U.S.C. 1395nn(d)(3)) is amended—

(i) by striking ‘‘and’ at the end of subpara-
graph (A); and

(ii) by redesignating subparagraph (B) as
subparagraph (C) and inserting after sub-
paragraph (A) the following:

‘(B) the hospital is not a specialty hospital
(as defined in subsection (h)(7)); and”’.

(B) DEFINITION.—Section 1877(h) (42 U.S.C.
1395nn(h)) is amended by adding at the end
the following:

“(T) SPECIALTY HOSPITAL.—

‘“(A) IN GENERAL.—For purposes of this sec-
tion, except as provided in subparagraph (B),
the term ‘specialty hospital’ means a hos-
pital that is primarily or exclusively en-
gaged in the care and treatment of one of the
following:

‘(i) patients with a cardiac condition;

‘‘(ii) patients with an orthopedic condition;

‘‘(iii) patients receiving a surgical proce-
dure; or

‘‘(iv) any other specialized category of pa-
tients or cases that the Secretary designates
as inconsistent with the purpose of permit-
ting physician ownership and investment in-
terests in a hospital under this section.

‘(B) EXCEPTION.—For purposes of this sec-
tion, the term ‘specialty hospital’ does not
include any hospital—

(42 U.S.C.
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‘(i) determined by the Secretary—

““(I) to be in operation before June 12, 2003;
or

“(II) under development as of such date;

‘“(ii) for which the number of beds and the
number of physician investors at any time
on or after such date is no greater than the
number of such beds or investors as of such
date; and

‘‘(iii) that meets such other requirements
as the Secretary may specify.”.

(2) OWNERSHIP AND INVESTMENT INTERESTS
IN A RURAL PROVIDER.—Section 1877(d)(2) (42
U.S.C. 1395nn(d)(2)) is amended to read as fol-
lows:

‘‘(2) RURAL PROVIDERS.—In the case of des-
ignated health services furnished in a rural
area (as defined in section 1886(d)(2)(D)) by
an entity, if—

““(A) substantially all of the designated
health services furnished by the entity are
furnished to individuals residing in such a
rural area;

‘“(B) the entity is not a specialty hospital
(as defined in subsection (h)(7)); and

‘(C) the Secretary determines, with re-
spect to such entity, that such services
would not be available in such area but for
the ownership or investment interest.”.

(b) EFFECTIVE DATE.—Subject to paragraph
(2), the amendments made by this section
shall apply to referrals made for designated
health services on or after January 1, 2004.

(c) APPLICATION OF EXCEPTION FOR HOS-
PITALS UNDER DEVELOPMENT.—For purposes
of section 1877(h)(7)(B)(i)(II) of the Social Se-
curity Act, as added by subsection (a)(1)(B),
in determining whether a hospital is under
development as of June 12, 2003, the Sec-
retary shall consider—

(1) whether architectural plans have been
completed, funding has been received, zoning
requirements have been met, and necessary
approvals from appropriate State agencies
have been received; and

(2) any other evidence the Secretary deter-
mines would indicate whether a hospital is
under development as of such date.

SEC. 454. DEMONSTRATION PROGRAM FOR SUB-
STITUTE ADULT DAY SERVICES.

(a) ESTABLISHMENT.—The Secretary shall
establish a demonstration program (in this
section referred to as the ‘‘demonstration
program’’) under which the Secretary pro-
vides eligible medicare beneficiaries with
coverage under the medicare program of sub-
stitute adult day services furnished by an
adult day services facility.

(b) PAYMENT RATE FOR SUBSTITUTE ADULT
DAY SERVICES.—

(1) PAYMENT RATE.—For purposes of mak-
ing payments to an adult day services facil-
ity for substitute adult day services under
the demonstration program, the following
rules shall apply:

(A) ESTIMATION OF PAYMENT AMOUNT.—The
Secretary shall estimate the amount that
would otherwise be payable to a home health
agency under section 1895 of the Social Secu-
rity Act (42 U.S.C. 1395fff) for all home
health services described in subsection
(1)(9)(B)(1) under the plan of care.

(B) AMOUNT OF PAYMENT.—Subject to para-
graph (3)(B), the total amount payable for
substitute adult day services under the plan
of care is equal to 95 percent of the amount
estimated to be payable under subparagraph
(A).

(2) LIMITATION ON BALANCE BILLING.—Under
the demonstration program, an adult day
services facility shall accept as payment in
full for substitute adult day services (includ-
ing those services described in clauses (ii)
through (iv) of subsection (i)(4)(B)) furnished
by the facility to an eligible medicare bene-
ficiary the amount of payment provided
under the demonstration program for home
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health services consisting of substitute adult
services.

(3) ADJUSTMENT IN CASE OF OVERUTILIZA-
TION OF SUBSTITUTE ADULT DAY SERVICES TO
ENSURE BUDGET NEUTRALITY.—The Secretary
shall monitor the expenditures under the
demonstration program and under title
XVIII of the Social Security Act for home
health services. If the Secretary estimates
that the total expenditures under the dem-
onstration program and under such title
XVIII for home health services for a period
determined by the Secretary exceed expendi-
tures that would have been made under such
title XVIII for home health services for such
period if the demonstration program had not
been conducted, the Secretary shall adjust
the rate of payment to adult day services fa-
cilities under paragraph (1)(B) in order to
eliminate such excess.

(c) DEMONSTRATION PROGRAM SITES.—The
demonstration program shall be conducted
in not more than 3 sites selected by the Sec-
retary.

(d) DURATION; IMPLEMENTATION.—

(1) DURATION.—The Secretary shall con-
duct the demonstration program for a period
of 3 years.

(2) IMPLEMENTATION.—The Secretary may
not implement the demonstration program
before October 1, 2004.

(e) VOLUNTARY PARTICIPATION.—Participa-
tion of eligible medicare beneficiaries in the
demonstration program shall be voluntary.

(f) WAIVER AUTHORITY.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the Secretary may waive such
requirements of titles XI and XVIII of the
Social Security Act (42 U.S.C. 1301 et seq.;
1395 et seq.) as may be necessary for the pur-
poses of carrying out the demonstration pro-
gram.

(2) MAY NOT WAIVE ELIGIBILITY REQUIRE-
MENTS FOR HOME HEALTH SERVICES.—The Sec-
retary may not waive the beneficiary eligi-
bility requirements for home health services
under title XVIII of the Social Security Act.

(g) EVALUATION AND REPORT.—

(1) EVALUATION.—The Secretary shall con-
duct an evaluation of the clinical and cost
effectiveness of the demonstration program.

(2) REPORT.—Not later than 30 months
after the commencement of the demonstra-
tion program, the Secretary shall submit to
Congress a report on the evaluation con-
ducted under paragraph (1) and shall include
in the report the following:

(A) An analysis of the patient outcomes
and costs of furnishing care to the eligible
medicare beneficiaries participating in the
demonstration program as compared to such
outcomes and costs to such beneficiaries re-
ceiving only home health services under title
XVIII of the Social Security Act for the
same health conditions.

(B) Such recommendations regarding the
extension, expansion, or termination of the
program as the Secretary determines appro-
priate.

(i) DEFINITIONS.—In this section:

(1) ADULT DAY SERVICES FACILITY.—

(A) IN GENERAL.—Except as provided in
subparagraphs (B) and (C), the term ‘‘adult
day services facility” means a public agency
or private organization, or a subdivision of
such an agency or organization, that—

(i) is engaged in providing skilled nursing
services and other therapeutic services di-
rectly or under arrangement with a home
health agency;

(ii) provides the items and services de-
scribed in paragraph (4)(B); and

(iii) meets the requirements of paragraphs
(2) through (8) of subsection (0).

(B) INCLUSION.—Notwithstanding subpara-
graph (A), the term ‘‘adult day services facil-
ity”’ shall include a home health agency in
which the items and services described in
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clauses (ii) through (iv) of paragraph (4)(B)

are provided—

(i) by an adult day services program that is
licensed or certified by a State, or accred-
ited, to furnish such items and services in
the State; and

(ii) under arrangements with that program
made by such agency.

(C) WAIVER OF SURETY BOND.—The Sec-
retary may waive the requirement of a sur-
ety bond under section 1861(0)(7) of the So-
cial Security Act (42 U.S.C. 1395x(0)(7)) in the
case of an agency or organization that pro-
vides a comparable surety bond under State
law.

(2) ELIGIBLE MEDICARE BENEFICIARY.—The
term ‘‘eligible medicare beneficiary’ means
an individual eligible for home health serv-
ices under title XVIII of the Social Security
Act.

(3) HOME HEALTH AGENCY.—The term ‘‘“home
health agency’ has the meaning given such
term in section 1861(0) of the Social Security
Act (42 U.S.C. 1395x(0)).

(4) SUBSTITUTE ADULT DAY SERVICES.—

(A) IN GENERAL.—The term ‘‘substitute
adult day services” means the items and
services described in subparagraph (B) that
are furnished to an individual by an adult
day services facility as a part of a plan under
section 1861(m) of the Social Security Act (42
U.S.C. 1395x(m)) that substitutes such serv-
ices for some or all of the items and services
described in subparagraph (B)(i) furnished by
a home health agency under the plan, as de-
termined by the physician establishing the
plan.

(B) ITEMS AND SERVICES DESCRIBED.—The
items and services described in this subpara-
graph are the following items and services:

(i) Items and services described in para-
graphs (1) through (7) of such section 1861(m).

(ii) Meals.

(iii) A program of supervised activities de-
signed to promote physical and mental
health and furnished to the individual by the
adult day services facility in a group setting
for a period of not fewer than 4 and not
greater than 12 hours per day.

(iv) A medication management program
(as defined in subparagraph (C)).

(C) MEDICATION MANAGEMENT PROGRAM.—
For purposes of subparagraph (B)(iv), the
term ‘‘medication management program’’
means a program of services, including medi-
cine screening and patient and health care
provider education programs, that provides
services to minimize—

(i) unnecessary or inappropriate use of pre-
scription drugs; and

(ii) adverse events due to unintended pre-
scription drug-to-drug interactions.

TITLE V—MEDICARE APPEALS, REGU-
LATORY, AND CONTRACTING IMPROVE-
MENTS

Subtitle A—Regulatory Reform
SEC. 501. RULES FOR THE PUBLICATION OF A
FINAL REGULATION BASED ON THE
PREVIOUS PUBLICATION OF AN IN-
TERIM FINAL REGULATION.

(a) IN GENERAL.—Section 1871(a) (42 U.S.C.
1395hh(a)) is amended by adding at the end
the following new paragraph:

““(3)(A) With respect to the publication of a
final regulation based on the previous publi-
cation of an interim final regulation—

‘(i) subject to subparagraph (B), the Sec-
retary shall publish the final regulation
within the 12-month period that begins on
the date of publication of the interim final
regulation;

‘“(ii) if a final regulation is not published
by the deadline established under this para-
graph, the interim final regulation shall not
continue in effect unless the Secretary pub-
lishes a notice described in subparagraph (B)
by such deadline; and
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‘‘(iii) the final regulation shall include re-
sponses to comments submitted in response
to the interim final regulation.

‘(B) If the Secretary determines before the
deadline otherwise established in this para-
graph that there is good cause, specified in a
notice published before such deadline, for de-
laying the deadline otherwise applicable
under this paragraph, the deadline otherwise
established under this paragraph shall be ex-
tended for such period (not to exceed 12
months) as the Secretary specifies in such
notice.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of enactment of this Act and shall
apply to interim final regulations published
on or after such date.

() STATUS OF PENDING INTERIM FINAL REG-
ULATIONS.—Not later than 6 months after the
date of enactment of this Act, the Secretary
shall publish a notice in the Federal Register
that provides the status of each interim final
regulation that was published on or before
the date of enactment of this Act and for
which no final regulation has been published.
Such notice shall include the date by which
the Secretary plans to publish the final regu-
lation that is based on the interim final reg-
ulation.

SEC. 502. COMPLIANCE WITH CHANGES IN REGU-
LATIONS AND POLICIES.

(a) NO RETROACTIVE APPLICATION OF SUB-
STANTIVE CHANGES.—

(1) IN GENERAL.—Section 1871 (42 U.S.C.
1395hh) is amended by adding at the end the
following new subsection:

“(d)(1)(A) A substantive change in regula-
tions, manual instructions, interpretative
rules, statements of policy, or guidelines of
general applicability under this title shall
not be applied (by extrapolation or other-
wise) retroactively to items and services fur-
nished Dbefore the effective date of the
change, unless the Secretary determines
that—

‘(i) such retroactive application is nec-
essary to comply with statutory require-
ments; or

‘“(ii) failure to apply the change retro-
actively would be contrary to the public in-
terest.”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply to sub-
stantive changes issued on or after the date
of enactment of this Act.

(b) TIMELINE FOR COMPLIANCE WITH SUB-
STANTIVE CHANGES AFTER NOTICE.—

(1) IN GENERAL.—Section 1871(d)(1), as
added by subsection (a), is amended by add-
ing at the end the following:

‘“(B) A compliance action may be made
against a provider of services, physician,
practitioner, or other supplier with respect
to noncompliance with such a substantive
change only for items and services furnished
on or after the effective date of the change.

“(C)(1) Except as provided in clause (ii), a
substantive change may not take effect be-
fore the date that is the end of the 30-day pe-
riod that begins on the date that the Sec-
retary has issued or published, as the case
may be, the substantive change.

‘(i) The Secretary may provide for a sub-
stantive change to take effect on a date that
precedes the end of the 30-day period under
clause (i) if the Secretary finds that waiver
of such 30-day period is necessary to comply
with statutory requirements or that the ap-
plication of such 30-day period is contrary to
the public interest. If the Secretary provides
for an earlier effective date pursuant to this
clause, the Secretary shall include in the
issuance or publication of the substantive
change a finding described in the first sen-
tence, and a brief statement of the reasons
for such finding.”’.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply to compli-
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ance actions undertaken on or after the date

of enactment of this Act.

SEC. 503. REPORT ON LEGAL AND REGULATORY
INCONSISTENCIES.

Section 1871 (42 U.S.C. 1395hh), as amended
by section 502(a)(1), is amended by adding at
the end the following new subsection:

“(e)(1) Not later than 2 years after the date
of enactment of this subsection, and every 3
years thereafter, the Secretary shall submit
to Congress a report with respect to the ad-
ministration of this title and areas of incon-
sistency or conflict among the various provi-
sions under law and regulation.

“(2) In preparing a report under paragraph
(1), the Secretary shall collect—

‘“(A) information from beneficiaries, pro-
viders of services, physicians, practitioners,
and other suppliers with respect to such
areas of inconsistency and conflict; and

‘“(B) information from medicare contrac-
tors that tracks the nature of all commu-
nications and correspondence.

‘“(3) A report under paragraph (1) shall in-
clude a description of efforts by the Sec-
retary to reduce such inconsistency or con-
flicts, and recommendations for legislation
or administrative action that the Secretary
determines appropriate to further reduce
such inconsistency or conflicts.”.

Subtitle B—Appeals Process Reform
SEC. 511. SUBMISSION OF PLAN FOR TRANSFER
OF RESPONSIBILITY FOR MEDICARE
APPEALS.

(a) SUBMISSION OF TRANSITION PLAN.—

(1) IN GENERAL.—Not later than April 1,
2004, the Commissioner of Social Security
and the Secretary shall develop and transmit
to Congress and the Comptroller General of
the United States a plan under which the
functions of administrative law judges re-
sponsible for hearing cases under title XVIII
of the Social Security Act (and related pro-
visions in title XI of such Act) are trans-
ferred from the responsibility of the Com-
missioner and the Social Security Adminis-
tration to the Secretary and the Department
of Health and Human Services.

(2) CONTENTS.—The plan shall include in-
formation on the following:

(A) WORKLOAD.—The number of such ad-
ministrative law judges and support staff re-
quired now and in the future to hear and de-
cide such cases in a timely manner, taking
into account the current and anticipated
claims volume, appeals, number of bene-
ficiaries, and statutory changes.

(B) COST PROJECTIONS AND FINANCING.—
Funding levels required for fiscal year 2005
and subsequent fiscal years to carry out the
functions transferred under the plan and how
such transfer should be financed.

(C) TRANSITION TIMETABLE.—A timetable
for the transition.

(D) REGULATIONS.—The establishment of
specific regulations to govern the appeals
process.

(E) CASE TRACKING.—The development of a
unified case tracking system that will facili-
tate the maintenance and transfer of case
specific data across both the fee-for-service
and managed care components of the medi-
care program.

(F) FEASIBILITY OF PRECEDENTIAL AUTHOR-
ITY.—The feasibility of developing a process
to give decisions of the Departmental Ap-
peals Board in the Department of Health and

Human Services addressing broad legal
issues binding, precedential authority.
(G) ACCESS TO ADMINISTRATIVE LAW

JUDGES.—The feasibility of—

(i) filing appeals with administrative law
judges electronically; and

(ii) conducting hearings using tele- or
video-conference technologies.

(H) INDEPENDENCE OF ADMINISTRATIVE LAW
JUDGES.—The steps that should be taken to
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ensure the independence of administrative
law judges, including ensuring that such
judges are in an office that is functionally
and operationally separate from the Centers
for Medicare & Medicaid Services and the
Center for Medicare Choices.

(I) GEOGRAPHIC DISTRIBUTION.—The steps
that should be taken to provide for an appro-
priate geographic distribution of administra-
tive law judges throughout the United States
to ensure timely access to such judges.

(J) HIRING.—The steps that should be taken
to hire administrative law judges (and sup-
port staff).

(K) PERFORMANCE STANDARDS.—The estab-
lishment of performance standards for ad-
ministrative law judges with respect to
timelines for decisions in cases under title
XVIII of the Social Security Act.

(L) SHARED RESOURCES.—The feasibility of
the Secretary entering into such arrange-
ments with the Commissioner of Social Se-
curity as may be appropriate with respect to
transferred functions under the plan to share
office space, support staff, and other re-
sources, with appropriate reimbursement.

(M) TRAINING.—The training that should be
provided to administrative law judges with
respect to laws and regulations under title
XVIII of the Social Security Act.

(3) ADDITIONAL INFORMATION.—The plan
may also include recommendations for fur-
ther congressional action, including modi-
fications to the requirements and deadlines
established under section 1869 of the Social
Security Act (as amended by sections 521 and
522 of BIPA (114 Stat. 2763A-534) and this
Act).

(b) GAO EVALUATION.—The Comptroller
General of the United States shall—

(1) evaluate the plan submitted under sub-
section (a); and

(2) not later than 6 months after such sub-
mission, submit to Congress, the Commis-
sioner of Social Security, and the Secretary
a report on such evaluation.

(c) SUBMISSION OF GAO REPORT REQUIRED
BEFORE PLAN IMPLEMENTATION.—The Com-
missioner of Social Security and the Sec-
retary may not implement the plan devel-
oped under subsection (a) before the date
that is 6 months after the date the report re-
quired under subsection (b)(2) is submitted to
the Commissioner and the Secretary.

SEC. 512. EXPEDITED ACCESS TO JUDICIAL RE-
VIEW.

(a) IN GENERAL.—Section 1869(b) (42 U.S.C.
1395ff(b)) is amended—

(1) in paragraph (1)(A), by inserting ‘¢, sub-
ject to paragraph (2),”” before ‘‘to judicial re-
view of the Secretary’s final decision’’; and

(2) by adding at the end the following new
paragraph:

‘(2) EXPEDITED ACCESS TO JUDICIAL RE-
VIEW.—

‘“(A) IN GENERAL.—The Secretary shall es-
tablish a process under which a provider of
services or supplier that furnishes an item or
service or a beneficiary who has filed an ap-
peal under paragraph (1) (other than an ap-
peal filed under paragraph (1)(F)(i)) may ob-
tain access to judicial review when a review
entity (described in subparagraph (D)), on its
own motion or at the request of the appel-
lant, determines that the Departmental Ap-
peals Board does not have the authority to
decide the question of law or regulation rel-
evant to the matters in controversy and that
there is no material issue of fact in dispute.
The appellant may make such request only
once with respect to a question of law or reg-
ulation for a specific matter in dispute in a
case of an appeal.
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‘(B) PROMPT DETERMINATIONS.—If, after or
coincident with appropriately filing a re-
quest for an administrative hearing, the ap-
pellant requests a determination by the ap-
propriate review entity that the Depart-
mental Appeals Board does not have the au-
thority to decide the question of law or regu-
lations relevant to the matters in con-
troversy and that there is no material issue
of fact in dispute, and if such request is ac-
companied by the documents and materials
as the appropriate review entity shall re-
quire for purposes of making such deter-
mination, such review entity shall make a
determination on the request in writing
within 60 days after the date such review en-
tity receives the request and such accom-
panying documents and materials. Such a
determination by such review entity shall be
considered a final decision and not subject to
review by the Secretary.

‘(C) ACCESS TO JUDICIAL REVIEW.—

‘(i) IN GENERAL.—If the appropriate review
entity—

“(I) determines that there are no material
issues of fact in dispute and that the only
issues to be adjudicated are ones of law or
regulation that the Departmental Appeals
Board does not have authority to decide; or

““(IT1) fails to make such determination
within the period provided under subpara-
graph (B);
then the appellant may bring a civil action
as described in this subparagraph.

‘(i) DEADLINE FOR FILING.—Such action
shall be filed, in the case described in—

“(I) clause (i)(I), within 60 days of the date
of the determination described in such
clause; or

““(IT) clause (i)(II), within 60 days of the end
of the period provided under subparagraph
(B) for the determination.

‘“(iii) VENUE.—Such action shall be brought
in the district court of the United States for
the judicial district in which the appellant is
located (or, in the case of an action brought
jointly by more than 1 applicant, the judicial
district in which the greatest number of ap-
plicants are located) or in the District Court
for the District of Columbia.

“(iv) INTEREST ON ANY AMOUNTS IN CON-
TROVERSY.—Where a provider of services or
supplier is granted judicial review pursuant
to this paragraph, the amount in con-
troversy (if any) shall be subject to annual
interest beginning on the first day of the
first month beginning after the 60-day period
as determined pursuant to clause (ii) and
equal to the rate of interest on obligations
issued for purchase by the Federal Supple-
mentary Medical Insurance Trust Fund for
the month in which the civil action author-
ized under this paragraph is commenced, to
be awarded by the reviewing court in favor of
the prevailing party. No interest awarded
pursuant to the preceding sentence shall be
deemed income or cost for the purposes of
determining reimbursement due providers of
services, physicians, practitioners, and other
suppliers under this Act.

‘(D) REVIEW ENTITY DEFINED.—For pur-
poses of this subsection, a ‘review entity’ is
a panel of no more than 3 members from the
Departmental Appeals Board, selected for
the purpose of making determinations under
this paragraph.”.

(b) APPLICATION TO PROVIDER AGREEMENT
DETERMINATIONS.—Section 1866(h)(1) (42
U.S.C. 1395cc(h)(1)) is amended—

(1) by inserting ‘‘(A)”’ after *“(h)(1)”’; and

(2) by adding at the end the following new
subparagraph:

‘(B) An institution or agency described in
subparagraph (A) that has filed for a hearing
under subparagraph (A) shall have expedited
access to judicial review under this subpara-
graph in the same manner as providers of
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services, suppliers, and beneficiaries may ob-
tain expedited access to judicial review
under the process established under section
1869(b)(2). Nothing in this subparagraph shall
be construed to affect the application of any
remedy imposed under section 1819 during
the pendency of an appeal under this sub-
paragraph.”.

(¢) GAO STUDY AND REPORT ON ACCESS TO
JUDICIAL REVIEW.—

(1) STUDY.—The Comptroller General of the
United States shall conduct a study on the
access of medicare beneficiaries and health
care providers to judicial review of actions of
the Secretary and the Department of Health
and Human Services with respect to items
and services under title XVIII of the Social
Security Act subsequent to February 29, 2000,
the date of the decision of Shalala, Secretary
of Health and Human Services, et al. v. I1li-
nois Council on Long Term Care, Inc. (529
U.S. 1 (2000)).

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Comp-
troller General shall submit to Congress a
report on the study conducted under para-
graph (1) together with such recommenda-
tions as the Comptroller General determines
to be appropriate.

(d) CONFORMING AMENDMENT.—Section
1869(b)(1)(F)(ii) (42 U.S.C. 1395ff(b)(1)(F)(ii)) is
amended to read as follows:

“(ii) REFERENCE TO EXPEDITED ACCESS TO
JUDICIAL REVIEW.—For the provision relating
to expedited access to judicial review, see
paragraph (2).”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to appeals
filed on or after October 1, 2004.

SEC. 513. EXPEDITED REVIEW OF CERTAIN PRO-
VIDER AGREEMENT DETERMINA-
TIONS.

(a) TERMINATION AND CERTAIN OTHER IMME-
DIATE REMEDIES.—

(1) IN GENERAL.—The Secretary shall de-
velop and implement a process to expedite
proceedings under sections 1866(h) of the So-
cial Security Act (42 U.S.C. 1395cc(h)) in
which—

(A) the remedy of termination of participa-
tion has been imposed;

(B) a sanction described in clause (i) or (iii)
of section 1819(h)(2)(B) of such Act (42 U.S.C.
1395i-3(h)(2)(B)) has been imposed, but only if
such sanction has been imposed on an imme-
diate basis; or

(C) the Secretary has required a skilled
nursing facility to suspend operations of a
nurse aide training program.

(2) PRIORITY FOR CASES OF TERMINATION.—
Under the process described in paragraph (1),
priority shall be provided in cases of termi-
nation described in subparagraph (A) of such
paragraph.

(b) INCREASED FINANCIAL SUPPORT.—In ad-
dition to any amounts otherwise appro-
priated, to reduce by 50 percent the average
time for administrative determinations on
appeals under section 1866(h) of the Social
Security Act (42 U.S.C. 1395cc(h)), there are
authorized to be appropriated (in appropriate
part from the Federal Hospital Insurance
Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund) to the Sec-
retary such sums for fiscal year 2004 and
each subsequent fiscal year as may be nec-
essary to increase the number of administra-
tive law judges (and their staffs) at the De-
partmental Appeals Board of the Department
of Health and Human Services and to edu-
cate such judges and staff on long-term care
issues.

SEC. 514. REVISIONS TO
PROCESS.

(a) TIMEFRAMES FOR THE COMPLETION OF
THE RECORD.—Section 1869(b) (42 TU.S.C.
1395ff(b)), as amended by section 512(a)(2), is
amended by adding at the end the following
new paragraph:
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¢(3) TIMELY COMPLETION OF THE RECORD.—

‘“(A) DEADLINE.—Subject to subparagraph
(B), the deadline to complete the record in a
hearing before an administrative law judge
or a review by the Departmental Appeals
Board is 90 days after the date the request
for the review or hearing is filed.

‘“(B) EXTENSIONS FOR GOOD CAUSE.—The
person filing a request under subparagraph
(A) may request an extension of such dead-
line for good cause. The administrative law
judge, in the case of a hearing, and the De-
partmental Appeals Board, in the case of a
review, may extend such deadline based upon
a finding of good cause to a date specified by
the judge or Board, as the case may be.

‘“(C) DELAY IN DECISION DEADLINES UNTIL
COMPLETION OF RECORD.—Notwithstanding
any other provision of this section, the dead-
lines otherwise established under subsection
(d) for the making of determinations in hear-
ings or review under this section are 90 days
after the date on which the record is com-
plete.

‘(D) COMPLETE RECORD DESCRIBED.—For
purposes of this paragraph, a record is com-
plete when the administrative law judge, in
the case of a hearing, or the Departmental
Appeals Board, in the case of a review, has
received—

‘(i) written or testimonial evidence, or
both, submitted by the person filing the re-
quest,

‘‘(ii) written or oral argument, or both,

‘“(iii) the decision of, and the record for,
the prior level of appeal, and

‘‘(iv) such other evidence as such judge or
Board, as the case may be, determines is re-
quired to make a determination on the re-
quest.”.

(b) USE OF PATIENTS’ MEDICAL RECORDS.—
Section 1869(c)(3)(B)(1) (42 U.s.C.
1395ff(c)(3)(B)(i)) is amended by inserting
“(including the medical records of the indi-
vidual involved)’’ after ‘‘clinical experience’.

(¢c) NOTICE REQUIREMENTS FOR MEDICARE
APPEALS.—

(1) INITIAL DETERMINATIONS AND REDETER-
MINATIONS.—Section 1869(a) (42 U.s.C.
1395ff(a)) is amended by adding at the end the
following new paragraph:

‘(4) REQUIREMENTS OF NOTICE OF DETER-
MINATIONS AND REDETERMINATIONS.—A writ-
ten notice of a determination on an initial
determination or on a redetermination, inso-
far as such determination or redetermina-
tion results in a denial of a claim for bene-
fits, shall be provided in printed form and
written in a manner to be understood by the
beneficiary and shall include—

‘“(A) the reasons for the determination, in-
cluding, as appropriate—

‘(i) upon request in the case of an initial
determination, the provision of the policy,
manual, or regulation that resulted in the
denial; and

‘(i) in the case of a redetermination, a
summary of the clinical or scientific evi-
dence used in making the determination (as
appropriate);

‘““(B) the procedures for obtaining addi-
tional information concerning the deter-
mination or redetermination; and

“(C) notification of the right to seek a re-
determination or otherwise appeal the deter-
mination and instructions on how to initiate
such a redetermination or appeal under this
section.”.

2) RECONSIDERATIONS.—Section
1869(c)(3)(E) (42 U.S.C. 1395ff(c)(3)(E)) is
amended to read as follows:

‘“(E) EXPLANATION OF DECISION.—Any deci-
sion with respect to a reconsideration of a
qualified independent contractor shall be in
writing in a manner to be understood by the
beneficiary and shall include—
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‘(i) to the extent appropriate, a detailed
explanation of the decision as well as a dis-
cussion of the pertinent facts and applicable
regulations applied in making such decision;

‘‘(ii) a notification of the right to appeal
such determination and instructions on how
to initiate such appeal under this section;
and

‘“(iii) in the case of a determination of
whether an item or service is reasonable and
necessary for the diagnosis or treatment of
illness or injury (under section 1862(a)(1)(A))
an explanation of the medical or scientific
rationale for the decision.”.

(3) APPEALS.—Section 1869(d) (42 U.S.C.
1395ff(d)) is amended—

(A) in the heading, by inserting ‘‘; NOTICE"’
after ‘““SECRETARY’’; and

(B) by adding at the end the following new
paragraph:

‘“(4) NOTICE.—Notice of the decision of an
administrative law judge shall be in writing
in a manner to be understood by the bene-
ficiary and shall include—

““(A) the specific reasons for the determina-
tion (including, to the extent appropriate, a
summary of the clinical or scientific evi-
dence used in making the determination);

‘““(B) the procedures for obtaining addi-
tional information concerning the decision;
and

‘(C) notification of the right to appeal the
decision and instructions on how to initiate
such an appeal under this section.”.

(4) PREPARATION OF RECORD FOR APPEAL.—
Section 1869(c)(3)(J) (42 U.S.C. 1395£f(c)(3)(J))
is amended by striking ‘‘such information as
is required for an appeal’” and inserting ‘‘the
record for the appeal’’.

(d) QUALIFIED INDEPENDENT
TORS.—

(1) ELIGIBILITY REQUIREMENTS OF QUALIFIED
INDEPENDENT CONTRACTORS.—Section 1869(c)
(42 U.S.C. 1395ff(c)) is amended—

(A) in paragraph (2)—

(i) by inserting ‘‘(except in the case of a
utilization and quality control peer review
organization, as defined in section 1152)”
after ‘‘means an entity or organization
that’’; and

(ii) by striking the period at the end and
inserting the following: ‘‘and meets the fol-
lowing requirements:

“(A) GENERAL REQUIREMENTS.—

‘(i) The entity or organization has (di-
rectly or through contracts or other arrange-
ments) sufficient medical, legal, and other
expertise (including knowledge of the pro-
gram under this title) and sufficient staffing
to carry out duties of a qualified independent
contractor under this section on a timely
basis.

‘‘(ii) The entity or organization has pro-
vided assurances that it will conduct activi-
ties consistent with the applicable require-
ments of this section, including that it will
not conduct any activities in a case unless
the independence requirements of subpara-
graph (B) are met with respect to the case.

‘‘(iii) The entity or organization meets
such other requirements as the Secretary
provides by regulation.

‘‘(B) INDEPENDENCE REQUIREMENTS.—

‘(i) IN GENERAL.—Subject to clause (ii), an
entity or organization meets the independ-
ence requirements of this subparagraph with
respect to any case if the entity—

‘(I is not a related party (as defined in
subsection (g)(5));

‘“(IT) does not have a material familial, fi-
nancial, or professional relationship with
such a party in relation to such case; and

‘(ITI) does not otherwise have a conflict of
interest with such a party (as determined
under regulations).

‘(i) EXCEPTION FOR COMPENSATION.—Noth-
ing in clause (i) shall be construed to pro-
hibit receipt by a qualified independent con-
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tractor of compensation from the Secretary
for the conduct of activities under this sec-
tion if the compensation is provided con-
sistent with clause (iii).

¢“(iii) LIMITATIONS ON ENTITY COMPENSA-
TION.—Compensation provided by the Sec-
retary to a qualified independent contractor
in connection with reviews under this sec-
tion shall not be contingent on any decision
rendered by the contractor or by any review-
ing professional.’’; and

(B) in paragraph (3)(A), by striking *‘, and
shall have sufficient training and expertise
in medical science and legal matters to
make reconsiderations under this sub-
section’.

(2) ELIGIBILITY REQUIREMENTS FOR REVIEW-
ERS.—Section 1869 (42 U.S.C. 1395ff) is amend-
ed—

(A) by amending subsection (¢)(3)(D) to
read as follows:

‘(D) QUALIFICATIONS OF REVIEWERS.—The
requirements of subsection (g) shall be met
(relating to qualifications of reviewing pro-
fessionals).”’; and

(B) by adding at the end the following new
subsection:

“‘(g) QUALIFICATIONS OF REVIEWERS.—

‘(1) IN GENERAL.—In reviewing determina-
tions under this section, a qualified inde-
pendent contractor shall assure that—

‘“(A) each individual conducting a review
shall meet the qualifications of paragraph
(2);

‘“(B) compensation provided by the con-
tractor to each such reviewer is consistent
with paragraph (3); and

“(C) in the case of a review by a panel de-
scribed in subsection (c¢)(3)(B) composed of
physicians or other health care professionals
(each in this subsection referred to as a ‘re-
viewing professional’), each reviewing profes-
sional meets the qualifications described in
paragraph (4).

‘‘(2) INDEPENDENCE.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), each individual conducting a review in a
case shall—

‘“(i) not be a related party (as defined in
paragraph (5));

‘“(ii) not have a material familial, finan-
cial, or professional relationship with such a
party in the case under review; and

‘‘(iii) not otherwise have a conflict of in-
terest with such a party (as determined
under regulations).

“(B) EXCEPTION.—Nothing in subparagraph
(A) shall be construed to—

‘(i) prohibit an individual, solely on the
basis of affiliation with a fiscal inter-
mediary, carrier, or other contractor, from
serving as a reviewing professional if—

‘() a nonaffiliated individual is not rea-
sonably available;

‘“(II) the affiliated individual is not in-
volved in the provision of items or services
in the case under review;

‘“(III) the fact of such an affiliation is dis-
closed to the Secretary and the beneficiary
(or authorized representative) and neither
party objects; and

‘“(IV) the affiliated individual is not an em-
ployee of the intermediary, carrier, or con-
tractor and does not provide services exclu-
sively or primarily to or on behalf of such
intermediary, carrier, or contractor;

‘“(i1) prohibit an individual who has staff
privileges at the institution where the treat-
ment involved takes place from serving as a
reviewer merely on the basis of such affili-
ation if the affiliation is disclosed to the
Secretary and the beneficiary (or authorized
representative), and neither party objects; or

‘‘(iii) prohibit receipt of compensation by a
reviewing professional from a contractor if
the compensation is provided consistent with
paragraph (3).
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“(3) LIMITATIONS ON REVIEWER COMPENSA-
TION.—Compensation provided by a qualified
independent contractor to a reviewer in con-
nection with a review under this section
shall not be contingent on the decision ren-
dered by the reviewer.

‘“(4) LICENSURE AND EXPERTISE.—Each re-
viewing professional shall be a physician
(allopathic or osteopathic) or health care
professional who—

‘““(A) is appropriately credentialed or 1li-
censed in 1 or more States to deliver health
care services; and

“(B) has medical expertise in the field of
practice that is appropriate for the items or
services at issue.

“(6) RELATED PARTY DEFINED.—For pur-
poses of this section, the term ‘related party’
means, with respect to a case under this title
involving an individual beneficiary, any of
the following:

‘“(A) The Secretary, the medicare adminis-
trative contractor involved, or any fiduciary,
officer, director, or employee of the Depart-
ment of Health and Human Services, or of
such contractor.

‘“(B) The individual (or authorized rep-
resentative).

‘(C) The health care professional that pro-
vides the items or services involved in the
case.

‘(D) The institution at which the items or
services (or treatment) involved in the case
are provided.

‘“(E) The manufacturer of any drug or
other item that is included in the items or
services involved in the case.

‘“(F) Any other party determined under
any regulations to have a substantial inter-
est in the case involved.”.

(3) NUMBER OF QUALIFIED INDEPENDENT CON-
TRACTORS.—Section 1869(c)(4) (42 TU.S.C.
1395ff(c)(4)) is amended by striking ‘12 and
inserting “‘4”’.

(e) IMPLEMENTATION OF CERTAIN BIPA RE-
FORMS.—

(1) DELAY IN CERTAIN BIPA REFORMS.—Sec-
tion 521(d) of BIPA (114 Stat. 2763A-543) is
amended to read as follows:

“(d) EFFECTIVE DATE.—

‘(1) IN GENERAL.—Except as specified in
paragraph (2), the amendments made by this
section shall apply with respect to initial de-
terminations made on or after December 1,
2004.

¢‘(2) EXPEDITED PROCEEDINGS AND RECONSID-
ERATION REQUIREMENTS.—For the following
provisions, the amendments made by sub-
section (a) shall apply with respect to initial
determinations made on or after October 1,
2003:

““(A) Subsection (b)(1)(F)(i) of section 1869
of the Social Security Act.

‘“(B) Subsection (c¢)(3)(C)(iii) of such sec-
tion.

“(C) Subsection (¢)(3)(C)(iv) of such section
to the extent that it applies to expedited re-
considerations under subsection (¢)(3)(C)(iii)
of such section.

¢“(3) TRANSITIONAL USE OF PEER REVIEW OR-
GANIZATIONS TO CONDUCT EXPEDITED RECON-
SIDERATIONS UNTIL QICS ARE OPERATIONAL.—
Expedited reconsiderations of initial deter-
minations under section 1869(c)(3)(C)(iii) of
the Social Security Act shall be made by
peer review organizations until qualified
independent contractors are available for
such expedited reconsiderations.”’.

(2) CONFORMING AMENDMENTS.—Section
521(c) of BIPA (114 Stat. 2763A-543) and sec-
tion 1869(c)(3)(C)(iii)(III) of the Social Secu-
rity Act (42 U.S.C. 1395ff(c)(3)(C)(iii)(III)), as
added by section 521 of BIPA, are repealed.

(f) EFFECTIVE DATE.—The amendments
made by this section shall be effective as if
included in the enactment of the respective
provisions of subtitle C of title V of BIPA,
114 Stat. 2763A-534.
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(g) TRANSITION.—In applying section 1869(g)
of the Social Security Act (as added by sub-
section (d)(2)), any reference to a medicare
administrative contractor shall be deemed to
include a reference to a fiscal intermediary
under section 1816 of the Social Security Act
(42 U.S.C. 1395h) and a carrier under section
1842 of such Act (42 U.S.C. 1395u).

SEC. 515. HEARING RIGHTS RELATED TO DECI-
SIONS BY THE SECRETARY TO DENY
OR NOT RENEW A MEDICARE EN-
ROLLMENT  AGREEMENT; CON-
SULTATION BEFORE CHANGING
PROVIDER ENROLLMENT FORMS.

(a) HEARING RIGHTS.—

(1) IN GENERAL.—Section 1866 (42 U.S.C.
1395cc) is amended by adding at the end the
following new subsection:

““(j) HEARING RIGHTS IN CASES OF DENIAL OR
NONRENEWAL.—The Secretary shall establish
by regulation procedures under which—

‘(1) there are deadlines for actions on ap-
plications for enrollment (and, if applicable,
renewal of enrollment); and

‘“(2) providers of services, physicians, prac-
titioners, and suppliers whose application to
enroll (or, if applicable, to renew enrollment)
are denied are provided a mechanism to ap-
peal such denial and a deadline for consider-
ation of such appeals.”.

(2) EFFECTIVE DATE.—The Secretary shall
provide for the establishment of the proce-
dures under the amendment made by para-
graph (1) within 18 months after the date of
enactment of this Act.

(b) CONSULTATION BEFORE CHANGING PRO-
VIDER ENROLLMENT FORMS.—Section 1871 (42
U.S.C. 1395hh), as amended by sections 502
and 503, is amended by adding at the end the
following new subsection:

‘“(f) The Secretary shall consult with pro-
viders of services, physicians, practitioners,
and suppliers before making changes in the
provider enrollment forms required of such
providers, physicians, practitioners, and sup-
pliers to be eligible to submit claims for
which payment may be made under this
title.”.

SEC. 516. APPEALS BY PROVIDERS WHEN THERE
IS NO OTHER PARTY AVAILABLE.

(a) IN GENERAL.—Section 1870 (42 U.S.C.
1395gg) is amended by adding at the end the
following new subsection:

‘‘(h) Notwithstanding subsection (f) or any
other provision of law, the Secretary shall
permit a provider of services, physician,
practitioner, or other supplier to appeal any
determination of the Secretary under this
title relating to services rendered under this
title to an individual who subsequently dies
if there is no other party available to appeal
such determination.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of enactment of this Act and shall
apply to items and services furnished on or
after such date.
SEC. 517. PROVIDER

LOCAL
TIONS.

(a) PROVIDER ACCESS TO REVIEW OF LOCAL
COVERAGE DETERMINATIONS.—Section
1869(f)(5) (42 U.S.C. 1395ff(£)(5)) is amended to
read as follows:

“(b) AGGRIEVED PARTY DEFINED.—In this
section, the term ‘aggrieved party’ means—

‘“(A) with respect to a national coverage
determination, an individual entitled to ben-
efits under part A, or enrolled under part B,
or both, who is in need of the items or serv-
ices that are the subject of the coverage de-
termination; and

‘(B) with respect to a local coverage deter-
mination—

‘(i) an individual who is entitled to bene-
fits under part A, or enrolled under part B,
or both, who is adversely affected by such a
determination; or

ACCESS TO REVIEW OF
COVERAGE DETERMINA-
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‘(ii) a provider of services, physician, prac-
titioner, or supplier that is adversely af-
fected by such a determination.”.

(b) CLARIFICATION OF LOCAL COVERAGE DE-
TERMINATION DEFINITION.—Section
1869(f)(2)(B) (42 U.S.C. 1395ff(f)(2)(B)) is
amended by inserting ‘¢, including, where ap-
propriate, the specific requirements and clin-
ical indications relating to the medical ne-
cessity of an item or service’ before the pe-
riod at the end.

(¢c) REQUEST FOR LOCAL COVERAGE DETER-
MINATIONS BY PROVIDERS.—Section 1869 (42
U.S.C. 139ff), as amended by section
514(d)(2)(B), is amended by adding at the end
the following new subsection:

“(h) REQUEST FOR LOCAL COVERAGE DETER-
MINATIONS BY PROVIDERS.—

‘(1) ESTABLISHMENT OF PROCESS.—The Sec-
retary shall establish a process under which
a provider of services, physician, practi-
tioner, or supplier who certifies that they
meet the requirements established in para-
graph (3) may request a local coverage deter-
mination in accordance with the succeeding
provisions of this subsection.

‘“(2) PROVIDER LOCAL COVERAGE DETERMINA-
TION REQUEST DEFINED.—In this subsection,
the term ‘provider local coverage determina-
tion request’ means a request, filed with the
Secretary, at such time and in such form and
manner as the Secretary may specify, that
the Secretary, pursuant to paragraph (4)(A),
require a fiscal intermediary, carrier, or pro-
gram safeguard contractor to make or revise
a local coverage determination under this
section with respect to an item or service.

“(3) REQUEST REQUIREMENTS.—Under the
process established under paragraph (1), by
not later than 30 days after the date on
which a provider local coverage determina-
tion request is filed under paragraph (1), the
Secretary shall determine whether such re-
quest establishes that—

‘“(A) there have been at least 5 reversals of
redeterminations made by a fiscal inter-
mediary or carrier after a hearing before an
administrative law judge on claims sub-
mitted by the provider in at least 2 different
cases before an administrative law judge;

‘““(B) each reversal described in subpara-
graph (A) involves substantially similar ma-
terial facts;

‘““(C) each reversal described in subpara-
graph (A) involves the same medical neces-
sity issue; and

‘(D) at least 50 percent of the total number
of claims submitted by such provider within
the past year involving the substantially
similar material facts described in subpara-
graph (B) and the same medical necessity
issue described in subparagraph (C) have
been denied and have been reversed by an ad-
ministrative law judge.

““(4) APPROVAL OR REJECTION OF REQUEST.—

“(A) APPROVAL OF REQUEST.—If the Sec-
retary determines that subparagraphs (A)
through (D) of paragraph (3) have been satis-
fied, the Secretary shall require the fiscal
intermediary, carrier, or program safeguard
contractor identified in the provider local
coverage determination request, to make or
revise a local coverage determination with
respect to the item or service that is the sub-
ject of the request not later than the date
that is 210 days after the date on which the
Secretary makes the determination. Such
fiscal intermediary, carrier, or program safe-
guard contractor shall retain the discretion
to determine whether or not, and/or the cir-
cumstances under which, to cover the item
or service for which a local coverage deter-
mination is requested. Nothing in this sub-
section shall be construed to require a fiscal
intermediary, carrier or program safeguard
contractor to develop a local coverage deter-
mination that is inconsistent with any na-
tional coverage determination, or any cov-
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erage provision in this title or in regulation,
manual, or interpretive guidance of the Sec-
retary.

‘“(B) REJECTION OF REQUEST.—If the Sec-
retary determines that subparagraphs (A)
through (D) of paragraph (3) have not been
satisfied, the Secretary shall reject the pro-
vider local coverage determination request
and shall notify the provider of services,
physician, practitioner, or supplier that filed
the request of the reason for such rejection
and no further proceedings in relation to
such request shall be conducted.”.

(d) STUDY AND REPORT ON THE USE OF CON-
TRACTORS TO MONITOR MEDICARE APPEALS.—

(1) STuDY.—The Secretary shall conduct a
study on the feasibility and advisability of
requiring fiscal intermediaries and carriers
to monitor and track—

(A) the subject matter and status of claims
denied by the fiscal intermediary or carrier
(as applicable) that are appealed under sec-
tion 1869 of the Social Security Act (42
U.S.C. 1395ff), as added by section 522 of
BIPA (114 Stat. 2763A-543) and amended by
this Act; and

(B) any final determination made with re-
spect to such claims.

(2) REPORT.—Not later than the date that
is 1 year after the date of enactment of this
Act, the Secretary shall submit to Congress
a report on the study conducted under para-
graph (1) together with such recommenda-
tions for legislation and administrative ac-
tion as the Commission determines appro-
priate.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out the
amendments made by subsections (a), (b),
and (c).

(f) EFFECTIVE DATES.—

(1) PROVIDER ACCESS TO REVIEW OF LOCAL
COVERAGE DETERMINATIONS.—The amend-
ments made by subsections (a) and (b) shall
apply to—

(A) any review of any local coverage deter-
mination filed on or after October 1, 2003;

(B) any request to make such a determina-
tion made on or after such date; or

(C) any local coverage determination made
on or after such date.

(2) PROVIDER LOCAL COVERAGE DETERMINA-
TION REQUESTS.—The amendment made by
subsection (c) shall apply with respect to
provider local coverage determination re-
quests (as defined in section 1869(h)(2) of the
Social Security Act, as added by subsection
(c)) filed on or after the date of enactment of
this Act.

Subtitle C—Contracting Reform
SEC. 521. INCREASED FLEXIBILITY IN MEDICARE
ADMINISTRATION.

(a) CONSOLIDATION AND FLEXIBILITY IN
MEDICARE ADMINISTRATION.—

(1) IN GENERAL.—Title XVIII is amended by
inserting after section 1874 the following new
section:

‘‘CONTRACTS WITH MEDICARE ADMINISTRATIVE
CONTRACTORS

““SEC. 1874A. (a) AUTHORITY.—

‘(1) AUTHORITY TO ENTER INTO CON-
TRACTS.—The Secretary may enter into con-
tracts with any eligible entity to serve as a
medicare administrative contractor with re-
spect to the performance of any or all of the
functions described in paragraph (4) or parts
of those functions (or, to the extent provided
in a contract, to secure performance thereof
by other entities).

‘(2) ELIGIBILITY OF ENTITIES.—An entity is
eligible to enter into a contract with respect
to the performance of a particular function
described in paragraph (4) only if—

‘““(A) the entity has demonstrated capa-
bility to carry out such function;
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‘“(B) the entity complies with such conflict
of interest standards as are generally appli-
cable to Federal acquisition and procure-
ment;

‘(C) the entity has sufficient assets to fi-
nancially support the performance of such
function; and

‘(D) the entity meets such other require-
ments as the Secretary may impose.

*“(3) MEDICARE ADMINISTRATIVE CONTRACTOR
DEFINED.—For purposes of this title and title
XI—

‘“‘(A) IN GENERAL.—The term ‘medicare ad-
ministrative contractor’ means an agency,
organization, or other person with a contract
under this section.

‘(B) APPROPRIATE MEDICARE ADMINISTRA-
TIVE CONTRACTOR.—With respect to the per-
formance of a particular function in relation
to an individual entitled to benefits under
part A or enrolled under part B, or both, a
specific provider of services, physician, prac-
titioner, facility, or supplier (or class of such
providers of services, physicians, practi-
tioners, facilities, or suppliers), the ‘appro-
priate’ medicare administrative contractor
is the medicare administrative contractor
that has a contract under this section with
respect to the performance of that function
in relation to that individual, provider of
services, physician, practitioner, facility, or
supplier or class of provider of services, phy-
sician, practitioner, facility, or supplier.

‘“(4) FUNCTIONS DESCRIBED.—The functions
referred to in paragraphs (1) and (2) are pay-
ment functions (including the function of de-
veloping local coverage determinations, as
defined in section 1869(f)(2)(B)), provider
services functions, and beneficiary services
functions as follows:

“(A) DETERMINATION OF PAYMENT
AMOUNTS.—Determining (subject to the pro-
visions of section 1878 and to such review by
the Secretary as may be provided for by the
contracts) the amount of the payments re-
quired pursuant to this title to be made to
providers of services, physicians, practi-
tioners, facilities, suppliers, and individuals.

‘““(B) MAKING PAYMENTS.—Making pay-
ments described in subparagraph (A) (includ-
ing receipt, disbursement, and accounting
for funds in making such payments).

¢(C) BENEFICIARY EDUCATION AND ASSIST-
ANCE.—Serving as a center for, and commu-
nicating to individuals entitled to benefits
under part A or enrolled under part B, or
both, with respect to education and outreach
for those individuals, and assistance with
specific issues, concerns, or problems of
those individuals.

‘(D) PROVIDER CONSULTATIVE SERVICES.—
Providing consultative services to institu-
tions, agencies, and other persons to enable
them to establish and maintain fiscal
records necessary for purposes of this title
and otherwise to qualify as providers of serv-
ices, physicians, practitioners, facilities, or
suppliers.

‘“(E) COMMUNICATION WITH PROVIDERS.—
Serving as a center for, and communicating
to providers of services, physicians, practi-
tioners, facilities, and suppliers, any infor-
mation or instructions furnished to the
medicare administrative contractor by the
Secretary, and serving as a channel of com-
munication from such providers, physicians,
practitioners, facilities, and suppliers to the
Secretary.

‘“(F) PROVIDER EDUCATION AND TECHNICAL
ASSISTANCE.—Performing the functions de-
scribed in subsections (e) and (f), relating to
education, training, and technical assistance
to providers of services, physicians, practi-
tioners, facilities, and suppliers.

‘“(G) ADDITIONAL FUNCTIONS.—Performing
such other functions, including (subject to
paragraph (5)) functions under the Medicare
Integrity Program under section 1893, as are
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necessary to carry out the purposes of this
title.

““(5) RELATIONSHIP TO MIP CONTRACTS.—

‘‘(A) NONDUPLICATION OF ACTIVITIES.—In en-
tering into contracts under this section, the
Secretary shall assure that activities of
medicare administrative contractors do not
duplicate activities carried out under con-
tracts entered into under the Medicare In-
tegrity Program under section 1893. The pre-
vious sentence shall not apply with respect
to the activity described in section 1893(b)(5)
(relating to prior authorization of certain
items of durable medical equipment under
section 1834(a)(15)).

‘‘(B) CONSTRUCTION.—An entity shall not be
treated as a medicare administrative con-
tractor merely by reason of having entered
into a contract with the Secretary under sec-
tion 1893.

““(6) APPLICATION OF FEDERAL ACQUISITION
REGULATION.—Except to the extent incon-
sistent with a specific requirement of this
title, the Federal Acquisition Regulation ap-
plies to contracts under this title.

“‘(b) CONTRACTING REQUIREMENTS.—

‘(1) USE OF COMPETITIVE PROCEDURES.—

‘““(A) IN GENERAL.—Except as provided in
laws with general applicability to Federal
acquisition and procurement, the Federal
Acquisition Regulation, or in subparagraph
(B), the Secretary shall use competitive pro-
cedures when entering into contracts with
medicare administrative contractors under
this section.

“(B) RENEWAL OF CONTRACTS.—The Sec-
retary may renew a contract with a medi-
care administrative contractor under this
section from term to term without regard to
section 5 of title 41, United States Code, or
any other provision of law requiring com-
petition, if the medicare administrative con-
tractor has met or exceeded the performance
requirements applicable with respect to the
contract and contractor, except that the
Secretary shall provide for the application of
competitive procedures under such a con-
tract not less frequently than once every 6
years.

‘“(C) TRANSFER OF FUNCTIONS.—The Sec-
retary may transfer functions among medi-
care administrative contractors without re-
gard to any provision of law requiring com-
petition. The Secretary shall ensure that
performance quality is considered in such
transfers. The Secretary shall provide notice
(whether in the Federal Register or other-
wise) of any such transfer (including a de-
scription of the functions so transferred and
contact information for the contractors in-
volved) to providers of services, physicians,
practitioners, facilities, and suppliers af-
fected by the transfer.

‘(D) INCENTIVES FOR QUALITY.—The Sec-
retary may provide incentives for medicare
administrative contractors to provide qual-
ity service and to promote efficiency.

¢“(2) COMPLIANCE WITH REQUIREMENTS.—No
contract under this section shall be entered
into with any medicare administrative con-
tractor unless the Secretary finds that such
medicare administrative contractor will per-
form its obligations under the contract effi-
ciently and effectively and will meet such re-
quirements as to financial responsibility,
legal authority, and other matters as the
Secretary finds pertinent.

““(3) PERFORMANCE REQUIREMENTS.—

‘““(A) DEVELOPMENT OF SPECIFIC PERFORM-
ANCE REQUIREMENTS.—The Secretary shall
develop contract performance requirements
to carry out the specific requirements appli-
cable under this title to a function described
in subsection (a)(4) and shall develop stand-
ards for measuring the extent to which a
contractor has met such requirements. In de-
veloping such performance requirements and
standards for measurement, the Secretary
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shall consult with providers of services, or-
ganizations representative of beneficiaries
under this title, and organizations and agen-
cies performing functions necessary to carry
out the purposes of this section with respect
to such performance requirements. The Sec-
retary shall make such performance require-
ments and measurement standards available
to the public.

‘“(B) CONSIDERATIONS.—The Secretary shall
include, as 1 of the standards, provider and
beneficiary satisfaction levels.

‘(C) INCLUSION IN CONTRACTS.—AIll con-
tractor performance requirements shall be
set forth in the contract between the Sec-
retary and the appropriate medicare admin-
istrative contractor. Such performance re-
quirements—

‘(i) shall reflect the performance require-
ments published under subparagraph (A), but
may include additional performance require-
ments;

‘“(ii) shall be used for evaluating con-
tractor performance under the contract; and

‘‘(iii) shall be consistent with the written
statement of work provided under the con-
tract.

‘‘(4) INFORMATION REQUIREMENTS.—The Sec-
retary shall not enter into a contract with a
medicare administrative contractor under
this section unless the contractor agrees—

““(A) to furnish to the Secretary such time-
ly information and reports as the Secretary
may find necessary in performing his func-
tions under this title; and

“(B) to maintain such records and afford
such access thereto as the Secretary finds
necessary to assure the correctness and
verification of the information and reports
under subparagraph (A) and otherwise to
carry out the purposes of this title.

‘() SURETY BOND.—A contract with a
medicare administrative contractor under
this section may require the medicare ad-
ministrative contractor, and any of its offi-
cers or employees certifying payments or
disbursing funds pursuant to the contract, or
otherwise participating in carrying out the
contract, to give surety bond to the United
States in such amount as the Secretary may
deem appropriate.

“(6) RETAINING DIVERSITY OF LOCAL COV-
ERAGE DETERMINATIONS.—A contract with a
medicare administrative contractor under
this section to perform the function of devel-
oping local coverage determinations (as de-
fined in section 1869(f)(2)(B)) shall provide
that the contractor shall—

““(A) designate at least 1 different indi-
vidual to serve as medical director for each
State for which such contract performs such
function;

“(B) utilize such medical director in the
performance of such function; and

‘“(C) appoint a contractor advisory com-
mittee with respect to each such State to
provide a formal mechanism for physicians
in the State to be informed of, and partici-
pate in, the development of a local coverage
determination in an advisory capacity.

““(c) TERMS AND CONDITIONS.—

‘(1) IN GENERAL.—Subject to subsection
(a)(6), a contract with any medicare adminis-
trative contractor under this section may
contain such terms and conditions as the
Secretary finds necessary or appropriate and
may provide for advances of funds to the
medicare administrative contractor for the
making of payments by it under subsection
(@)(4)(B).

¢“(2) PROHIBITION ON MANDATES FOR CERTAIN
DATA COLLECTION.—The Secretary may not
require, as a condition of entering into, or
renewing, a contract under this section, that
the medicare administrative contractor
match data obtained other than in its activi-
ties under this title with data used in the ad-
ministration of this title for purposes of
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identifying situations in which the provi-
sions of section 1862(b) may apply.

¢“(d) LIMITATION ON LIABILITY OF MEDICARE
ADMINISTRATIVE CONTRACTORS AND CERTAIN
OFFICERS.—

‘(1) CERTIFYING OFFICER.—No individual
designated pursuant to a contract under this
section as a certifying officer shall, in the
absence of the reckless disregard of the indi-
vidual’s obligations or the intent by that in-
dividual to defraud the United States, be lia-
ble with respect to any payments certified
by the individual under this section.

‘“(2) DISBURSING OFFICER.—No disbursing
officer shall, in the absence of the reckless
disregard of the officer’s obligations or the
intent by that officer to defraud the United
States, be liable with respect to any pay-
ment by such officer under this section if it
was based upon an authorization (which
meets the applicable requirements for such
internal controls established by the Comp-
troller General) of a certifying officer des-
ignated as provided in paragraph (1) of this
subsection.

¢“(3) LIABILITY OF MEDICARE ADMINISTRATIVE
CONTRACTOR.—NoO medicare administrative
contractor shall be liable to the United
States for a payment by a certifying or dis-
bursing officer unless, in connection with
such a payment, the medicare administra-
tive contractor acted with reckless disregard
of its obligations under its medicare admin-
istrative contract or with intent to defraud
the United States.

‘“(4) RELATIONSHIP TO FALSE CLAIMS ACT.—
Nothing in this subsection shall be construed
to limit liability for conduct that would con-
stitute a violation of sections 3729 through
3731 of title 31, United States Code (com-
monly known as the ‘“‘False Claims Act’’).

¢‘(6) INDEMNIFICATION BY SECRETARY.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law and subject to the suc-
ceeding provisions of this paragraph, in the
case of a medicare administrative contractor
(or a person who is a director, officer, or em-
ployee of such a contractor or who is en-
gaged by the contractor to participate di-
rectly in the claims administration process)
who is made a party to any judicial or ad-
ministrative proceeding arising from, or re-
lating directly to, the claims administration
process under this title, the Secretary may,
to the extent specified in the contract with
the contractor, indemnify the contractor
(and such persons).

‘“(B) CONDITIONS.—The Secretary may not
provide indemnification under subparagraph
(A) insofar as the liability for such costs
arises directly from conduct that is deter-
mined by the Secretary to be criminal in na-
ture, fraudulent, or grossly negligent.

“(C) SCOPE OF INDEMNIFICATION.—Indem-
nification by the Secretary under subpara-
graph (A) may include payment of judg-
ments, settlements (subject to subparagraph
(D)), awards, and costs (including reasonable
legal expenses).

‘(D) WRITTEN APPROVAL FOR SETTLE-
MENTS.—A contractor or other person de-
scribed in subparagraph (A) may not propose
to negotiate a settlement or compromise of a
proceeding described in such subparagraph
without the prior written approval of the
Secretary to negotiate a settlement. Any in-
demnification under subparagraph (A) with
respect to amounts paid under a settlement
are conditioned upon the Secretary’s prior
written approval of the final settlement.

‘‘(E) CONSTRUCTION.—Nothing in this para-
graph shall be construed—

‘(i) to change any common law immunity
that may be available to a medicare admin-
istrative contractor or person described in
subparagraph (A); or
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‘“(ii) to permit the payment of costs not
otherwise allowable, reasonable, or allocable
under the Federal Acquisition Regulations.”.

(2) CONSIDERATION OF INCORPORATION OF
CURRENT LAW STANDARDS.—In developing
contract performance requirements under
section 1874A(b) of the Social Security Act
(as added by paragraph (1)) the Secretary
shall consider inclusion of the performance
standards described in sections 1816(f)(2) of
such Act (relating to timely processing of re-
considerations and applications for exemp-
tions) and section 1842(b)(2)(B) of such Act
(relating to timely review of determinations
and fair hearing requests), as such sections
were in effect before the date of enactment
of this Act.

(b) CONFORMING AMENDMENTS TO SECTION
1816 (RELATING TO FISCAL INTERMEDIARIES).—
Section 1816 (42 U.S.C. 1395h) is amended as
follows:

(1) The heading is amended to read as fol-
lows:

‘PROVISIONS RELATING TO THE
ADMINISTRATION OF PART A’

(2) Subsection (a) is amended to read as
follows:

‘‘(a) The administration of this part shall
be conducted through contracts with medi-
care administrative contractors under sec-
tion 1874A.”.

(3) Subsection (b) is repealed.

(4) Subsection (¢) is amended—

(A) by striking paragraph (1); and

(B) in each of paragraphs (2)(A) and (3)(A),
by striking ‘‘agreement under this section’
and inserting ‘‘contract under section 1874A
that provides for making payments under
this part’’.

(5) Subsections (d) through (i) are repealed.

(6) Subsections (j) and (k) are each amend-
ed—

(A) by striking ‘““‘An agreement with an
agency or organization under this section”
and inserting ‘‘A contract with a medicare
administrative contractor under section
1874A with respect to the administration of
this part’’; and

(B) by striking ‘‘such agency or organiza-
tion” and inserting ‘‘such medicare adminis-
trative contractor’ each place it appears.

(7) Subsection (1) is repealed.

(¢c) CONFORMING AMENDMENTS TO SECTION
1842 (RELATING TO CARRIERS).—Section 1842
(42 U.S.C. 1395u) is amended as follows:

(1) The heading is amended to read as fol-
lows:

‘PROVISIONS RELATING TO THE
ADMINISTRATION OF PART B”’.

(2) Subsection (a) is amended to read as
follows:

‘“(a) The administration of this part shall
be conducted through contracts with medi-
care administrative contractors under sec-
tion 1874A.”.

(8) Subsection (b) is amended—

(A) by striking paragraph (1);

(B) in paragraph (2)—

(i) by striking subparagraphs (A) and (B);

(ii) in subparagraph (C), by striking ‘‘car-
riers” and inserting ‘‘medicare administra-
tive contractors’; and

(iii) by striking subparagraphs (D) and (E);

(C) in paragraph (3)—

(i) in the matter before subparagraph (A),
by striking ‘‘Each such contract shall pro-
vide that the carrier’” and inserting ‘‘The
Secretary’’;

(ii) by striking ‘‘will”’ the first place it ap-
pears in each of subparagraphs (A), (B), (F),
(G), (H), and (L)) and inserting ‘‘shall’’;

(iii) in subparagraph (B), in the matter be-
fore clause (i), by striking ‘‘to the policy-
holders and subscribers of the carrier’” and
inserting ‘‘to the policyholders and sub-
scribers of the medicare administrative con-
tractor’’;
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(iv) by striking subparagraphs (C), (D), and
(BE);

(v) in subparagraph (H)—

(I) by striking ‘‘if it makes determinations
or payments with respect to physicians’
services,”’; and

(IT) by striking ‘‘carrier’” and inserting
“medicare administrative contractor’’;

(vi) by striking subparagraph (I);

(vii) in subparagraph (L), by striking the
semicolon and inserting a period;

(viii) in the first sentence, after subpara-
graph (L), by striking ‘‘and shall contain”
and all that follows through the period; and

(ix) in the seventh sentence, by inserting
“medicare administrative contractor,” after
‘“‘carrier,’’;

(D) by striking paragraph (5);

(E) in paragraph (6)(D)(iv), by striking
“‘carrier” and inserting ‘‘medicare adminis-
trative contractor’’; and

(F) in paragraph (7), by striking ‘‘the car-
rier” and inserting ‘‘the Secretary’ each
place it appears.

(4) Subsection (¢) is amended—

(A) by striking paragraph (1);

(B) in paragraph (2), by striking ‘‘contract
under this section which provides for the dis-
bursement of funds, as described in sub-
section (a)(1)(B),” and inserting ‘‘contract
under section 1874A that provides for making
payments under this part’’;

(C) in paragraph (3)(A), by striking ‘‘sub-
section (a)(1)(B)” and inserting ‘‘section
1874A(a)(3)(B)”’;

(D) in paragraph (4), by striking ‘‘carrier’’
and inserting ‘‘medicare administrative con-
tractor’’;

(E) in paragraph (5), by striking ‘‘contract
under this section which provides for the dis-
bursement of funds, as described in sub-
section (a)(1)(B), shall require the carrier”
and ‘‘carrier responses’’ and inserting ‘‘con-
tract under section 1874A that provides for
making payments under this part shall re-
quire the medicare administrative con-
tractor’ and ‘‘contractor responses’’, respec-
tively; and

(F) by striking paragraph (6).

(5) Subsections (d), (e), and (f) are repealed.

(6) Subsection (g) is amended by striking
‘“‘carrier or carriers’” and inserting ‘‘medi-
care administrative contractor or contrac-
tors”’.

(7) Subsection (h) is amended—

(A) in paragraph (2)—

(i) by striking ‘“‘Each carrier having an
agreement with the Secretary under sub-
section (a)” and inserting ‘‘The Secretary’’;
and

(ii) by striking ‘‘Each such carrier’ and in-
serting ‘“The Secretary’’;

(B) in paragraph (3)(A)—

(i) by striking ‘‘a carrier having an agree-
ment with the Secretary under subsection
(a)” and inserting ‘‘medicare administrative
contractor having a contract under section
1874A that provides for making payments
under this part’’; and

(ii) by striking ‘‘such carrier’ and insert-
ing ‘‘such contractor’’;

(C) in paragraph (3)(B)—

(i) by striking ‘‘a carrier’ and inserting ‘‘a
medicare administrative contractor’” each
place it appears; and

(ii) by striking ‘‘the carrier’ and inserting
‘“‘the contractor’ each place it appears; and

(D) in paragraphs (5)(A) and (5)(B)(iii), by
striking ‘‘carriers” and inserting ‘‘medicare
administrative contractors’ each place it
appears.

(8) Subsection (1) is amended—

(A) in paragraph (1)(A)(ii), by striking
“carrier” and inserting ‘‘medicare adminis-
trative contractor’’; and

(B) in paragraph (2), by striking ‘‘carrier’”’
and inserting ‘‘medicare administrative con-
tractor’’.
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(9) Subsection (p)(3)(A) is amended by
striking ‘‘carrier” and inserting ‘‘medicare
administrative contractor”.

(10) Subsection (q)(1)(A)
striking ‘‘carrier’’.

(d) EFFECTIVE DATE; TRANSITION RULE.—

(1) EFFECTIVE DATE.—

(A) IN GENERAL.—Except as otherwise pro-
vided in this subsection, the amendments
made by this section shall take effect on Oc-
tober 1, 2005, and the Secretary is authorized
to take such steps before such date as may
be necessary to implement such amendments
on a timely basis.

(B) CONSTRUCTION FOR CURRENT CON-
TRACTS.—Such amendments shall not apply
to contracts in effect before the date speci-
fied under subparagraph (A) that continue to
retain the terms and conditions in effect on
such date (except as otherwise provided
under this title, other than under this sec-
tion) until such date as the contract is let
out for competitive bidding under such
amendments.

(C) DEADLINE FOR COMPETITIVE BIDDING.—
The Secretary shall provide for the letting
by competitive bidding of all contracts for
functions of medicare administrative con-
tractors for annual contract periods that
begin on or after October 1, 2011.

(2) GENERAL TRANSITION RULES.—

(A) AUTHORITY TO CONTINUE TO ENTER INTO
NEW AGREEMENTS AND CONTRACTS AND WAIVER
OF PROVIDER NOMINATION PROVISIONS DURING
TRANSITION.—Prior to the date specified in
paragraph (1)(A), the Secretary may, con-
sistent with subparagraph (B), continue to
enter into agreements under section 1816 and
contracts under section 1842 of the Social Se-
curity Act (42 U.S.C. 1395h, 1395u). The Sec-
retary may enter into new agreements under
section 1816 during the time period without
regard to any of the provider nomination
provisions of such section.

(B) APPROPRIATE TRANSITION.—The Sec-
retary shall take such steps as are necessary
to provide for an appropriate transition from
agreements under section 1816 and contracts
under section 1842 of the Social Security Act
(42 U.S.C. 1395h, 1395u) to contracts under
section 1874A, as added by subsection (a)(1).

(3) AUTHORIZING CONTINUATION OF MIP AC-
TIVITIES UNDER CURRENT CONTRACTS AND
AGREEMENTS AND UNDER TRANSITION CON-
TRACTS.—The provisions contained in the ex-
ception in section 1893(d)(2) of the Social Se-
curity Act (42 U.S.C. 1395ddd(d)(2)) shall con-
tinue to apply notwithstanding the amend-
ments made by this section, and any ref-
erence in such provisions to an agreement or
contract shall be deemed to include agree-
ments and contracts entered into pursuant
to paragraph (2)(A).

(e) REFERENCES.—On and after the effective
date provided under subsection (d)(1), any
reference to a fiscal intermediary or carrier
under title XI or XVIII of the Social Secu-
rity Act (or any regulation, manual instruc-
tion, interpretative rule, statement of pol-
icy, or guideline issued to carry out such ti-
tles) shall be deemed a reference to an appro-
priate medicare administrative contractor
(as provided under section 1874A of the So-
cial Security Act).

(f) SECRETARIAL SUBMISSION OF LEGISLA-
TIVE PROPOSAL.—Not later than 6 months
after the date of enactment of this Act, the
Secretary shall submit to the appropriate
committees of Congress a legislative pro-
posal providing for such technical and con-
forming amendments in the law as are re-
quired by the provisions of this section.

(g) REPORTS ON IMPLEMENTATION.—

(1) PROPOSAL FOR IMPLEMENTATION.—At
least 1 year before the date specified in sub-
section (d)(1)(A), the Secretary shall submit
a report to Congress and the Comptroller
General of the United States that describes a
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plan for an appropriate transition. The
Comptroller General shall conduct an eval-
uation of such plan and shall submit to Con-
gress, not later than 6 months after the date
the report is received, a report on such eval-
uation and shall include in such report such
recommendations as the Comptroller Gen-
eral deems appropriate.

(2) STATUS OF IMPLEMENTATION.—The Sec-
retary shall submit a report to Congress not
later than October 1, 2008, that describes the
status of implementation of such amend-
ments and that includes a description of the
following:

(A) The number of contracts that have
been competitively bid as of such date.

(B) The distribution of functions among
contracts and contractors.

(C) A timeline for complete transition to
full competition.

(D) A detailed description of how the Sec-
retary has modified oversight and manage-
ment of medicare contractors to adapt to
full competition.

Subtitle D—Education and Outreach
Improvements
PROVIDER EDUCATION
NICAL ASSISTANCE.

(a) COORDINATION OF EDUCATION FUNDING.—

(1) IN GENERAL.—The Social Security Act is
amended by inserting after section 1888 the
following new section:

‘““PROVIDER EDUCATION AND TECHNICAL
ASSISTANCE

““SEC. 1889. (a) COORDINATION OF EDUCATION
FUNDING.—The Secretary shall coordinate
the educational activities provided through
medicare contractors (as defined in sub-
section (e), including under section 1893) in
order to maximize the effectiveness of Fed-
eral education efforts for providers of serv-

SEC. 531. AND TECH-

ices, physicians, practitioners, and sup-
pliers.”.
(2) EFFECTIVE DATE.—The amendment

made by paragraph (1) shall take effect on
the date of enactment of this Act.

(3) REPORT.—Not later than October 1, 2004,
the Secretary shall submit to Congress a re-
port that includes a description and evalua-
tion of the steps taken to coordinate the
funding of provider education under section
1889(a) of the Social Security Act, as added
by paragraph (1).

(b) INCENTIVES ToO IMPROVE CONTRACTOR
PERFORMANCE.—

(1) IN GENERAL.—Section 1874A, as added by
section 521(a)(1), is amended by adding at the
end the following new subsection:

“(e) INCENTIVES TO IMPROVE CONTRACTOR
PERFORMANCE IN PROVIDER EDUCATION AND
OUTREACH.—

(1) METHODOLOGY TO MEASURE CONTRACTOR
ERROR RATES.—In order to give medicare con-
tractors (as defined in paragraph (3)) an in-
centive to implement effective education and
outreach programs for providers of services,
physicians, practitioners, and suppliers, the
Secretary shall develop and implement by
October 1, 2004, a methodology to measure
the specific claims payment error rates of
such contractors in the processing or review-
ing of medicare claims.

“(2) GAO REVIEW OF METHODOLOGY.—The
Comptroller General of the United States
shall review, and make recommendations to
the Secretary, regarding the adequacy of
such methodology.

‘(3) MEDICARE CONTRACTOR DEFINED.—For
purposes of this subsection, the term ‘medi-
care contractor’ includes a medicare admin-
istrative contractor, a fiscal intermediary
with a contract under section 1816, and a car-
rier with a contract under section 1842.”.

(2) REPORT.—The Secretary shall submit to
Congress a report that describes how the
Secretary intends to use the methodology
developed under section 1874A(e)(1) of the So-
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cial Security Act, as added by paragraph (1),
in assessing medicare contractor perform-
ance in implementing effective education
and outreach programs, including whether to
use such methodology as a basis for perform-
ance bonuses.

(¢c) IMPROVED PROVIDER EDUCATION AND
TRAINING.—

(1) INCREASED FUNDING FOR ENHANCED EDU-
CATION AND TRAINING THROUGH MEDICARE IN-
TEGRITY PROGRAM.—Section 1817(k)(4) (42
U.S.C. 1395i(k)(4)) is amended—

(A) in subparagraph (A), by striking ‘‘sub-
paragraph (B)’ and inserting ‘‘subparagraphs
(B) and (C)’;

(B) in subparagraph (B), by striking ‘“The
amount appropriated” and inserting ‘‘Sub-
ject to subparagraph (C), the amount appro-
priated’’; and

(C) by adding at the end the following new
subparagraph:

¢(C) ENHANCED PROVIDER EDUCATION AND
TRAINING.—

‘(i) IN GENERAL.—In addition to the
amount appropriated under subparagraph
(B), the amount appropriated under subpara-
graph (A) for a fiscal year (beginning with
fiscal year 2004) is increased by $35,000,000.

‘‘(ii) USE.—The funds made available under
this subparagraph shall be used only to in-
crease the conduct by medicare contractors
of education and training of providers of
services, physicians, practitioners, and sup-
pliers regarding billing, coding, and other
appropriate items and may also be used to
improve the accuracy, consistency, and
timeliness of contractor responses to written
and phone inquiries from providers of serv-
ices, physicians, practitioners, and sup-
pliers.”.

(2) TAILORING EDUCATION AND TRAINING FOR
SMALL PROVIDERS OR SUPPLIERS.—

(A) IN GENERAL.—Section 1889, as added by
subsection (a), is amended by adding at the
end the following new subsection:

“(b) TAILORING EDUCATION AND TRAINING
ACTIVITIES FOR SMALL PROVIDERS OR SUP-
PLIERS.—

‘(1 IN GENERAL.—Insofar as a medicare
contractor conducts education and training
activities, it shall take into consideration
the special needs of small providers of serv-
ices or suppliers (as defined in paragraph (2)).
Such education and training activities for
small providers of services and suppliers may
include the provision of technical assistance
(such as review of billing systems and inter-
nal controls to determine program compli-
ance and to suggest more efficient and effec-
tive means of achieving such compliance).

‘“(2) SMALL PROVIDER OF SERVICES OR SUP-
PLIER.—In this subsection, the term ‘small
provider of services or supplier’ means—

‘““(A) an institutional provider of services
with fewer than 25 full-time-equivalent em-
ployees; or

‘(B) a physician, practitioner, or supplier
with fewer than 10 full-time-equivalent em-
ployees.”’.

(B) EFFECTIVE DATE.—The amendment
made by subparagraph (A) shall take effect
on January 1, 2004.

(d) ADDITIONAL PROVIDER EDUCATION PROVI-
SIONS.—

(1) IN GENERAL.—Section 1889, as added by
subsection (a) and as amended by subsection
(c)(2), is amended by adding at the end the
following new subsections:

“(c) ENCOURAGEMENT OF PARTICIPATION IN
EDUCATION PROGRAM ACTIVITIES.—A medi-
care contractor may not use a record of at-
tendance at (or failure to attend) edu-
cational activities or other information
gathered during an educational program con-
ducted under this section or otherwise by the
Secretary to select or track providers of
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services, physicians, practitioners, or sup-
pliers for the purpose of conducting any type
of audit or prepayment review.

‘(d) CONSTRUCTION.—Nothing in this sec-
tion or section 1893(g) shall be construed as
providing for disclosure by a medicare con-
tractor—

‘(1) of the screens used for identifying
claims that will be subject to medical re-
view; or

‘(2) of information that would compromise
pending law enforcement activities or reveal
findings of law enforcement-related audits.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion and section 1817(k)(4)(C), the term
‘medicare contractor’ includes the following:

‘(1) A medicare administrative contractor
with a contract under section 1874A, a fiscal
intermediary with a contract under section
1816, and a carrier with a contract under sec-
tion 1842.

‘“(2) An eligible entity with a contract

under section 1893.
Such term does not include, with respect to
activities of a specific provider of services,
physician, practitioner, or supplier an entity
that has no authority under this title or title
XI with respect to such activities and such
provider of services, physician, practitioner,
or supplier.”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect on
the date of enactment of this Act.

SEC. 532. ACCESS TO AND PROMPT RESPONSES
FROM MEDICARE CONTRACTORS.

(a) IN GENERAL.—Section 1874A, as added
by section 521(a)(1) and as amended by sec-
tion 531(b)(1), is amended by adding at the
end the following new subsection:

“(f) COMMUNICATING WITH BENEFICIARIES
AND PROVIDERS.—

‘(1) COMMUNICATION PROCESS.—The Sec-
retary shall develop a process for medicare
contractors to communicate with bene-
ficiaries and with providers of services, phy-
sicians, practitioners, and suppliers under
this title.

¢“(2) RESPONSE TO WRITTEN INQUIRIES.—Each
medicare contractor (as defined in paragraph
(5)) shall provide general written responses
(which may be through electronic trans-
mission) in a clear, concise, and accurate
manner to inquiries by beneficiaries, pro-
viders of services, physicians, practitioners,
and suppliers concerning the programs under
this title within 45 business days of the date
of receipt of such inquiries.

‘“(3) RESPONSE TO TOLL-FREE LINES.—The
Secretary shall ensure that medicare con-
tractors provide a toll-free telephone number
at which beneficiaries, providers, physicians,
practitioners, and suppliers may obtain in-
formation regarding billing, coding, claims,
coverage, and other appropriate information
under this title.

‘(4) MONITORING OF
SPONSES.—

‘““(A) IN GENERAL.—Each medicare con-
tractor shall, consistent with standards de-
veloped by the Secretary under subparagraph
B)—

‘(i) maintain a system for identifying who
provides the information referred to in para-
graphs (2) and (3); and

‘(ii) monitor the accuracy, consistency,
and timeliness of the information so pro-
vided.

‘(B) DEVELOPMENT OF STANDARDS.—

‘(i) IN GENERAL.—The Secretary shall es-
tablish (and publish in the Federal Register)
standards regarding the accuracy, consist-
ency, and timeliness of the information pro-
vided in response to inquiries under this sub-
section. Such standards shall be consistent
with the performance requirements estab-
lished under subsection (b)(3).

‘(ii) EVALUATION.—In conducting evalua-
tions of individual medicare contractors, the
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Secretary shall consider the results of the
monitoring conducted under subparagraph
(A) taking into account as performance re-
quirements the standards established under
clause (i). The Secretary shall, in consulta-
tion with organizations representing pro-
viders of services, suppliers, and individuals
entitled to benefits under part A or enrolled
under part B, or both, establish standards re-
lating to the accuracy, consistency, and
timeliness of the information so provided.

‘(C) DIRECT MONITORING.—Nothing in this
paragraph shall be construed as preventing
the Secretary from directly monitoring the
accuracy, consistency, and timeliness of the
information so provided.

“(56) MEDICARE CONTRACTOR DEFINED.—For
purposes of this subsection, the term ‘medi-
care contractor’ has the meaning given such
term in subsection (e)(3).”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect Oc-
tober 1, 2004.

SEC. 533. RELIANCE ON GUIDANCE.

(a) IN GENERAL.—Section 1871(d), as added
by section 502(a), is amended by adding at
the end the following new paragraph:

“(2) If—

‘“(A) a provider of services, physician, prac-
titioner, or other supplier follows written
guidance provided—

‘(i) by the Secretary; or

‘“(ii) by a medicare contractor (as defined
in section 1889(e) and whether in the form of
a written response to a written inquiry under
section 1874A(f)(1) or otherwise) acting with-
in the scope of the contractor’s contract au-
thority,
in response to a written inquiry with respect
to the furnishing of items or services or the
submission of a claim for benefits for such
items or services;

‘“(B) the Secretary determines that—

‘“(i) the provider of services, physician,
practitioner, or supplier has accurately pre-
sented the circumstances relating to such
items, services, and claim to the Secretary
or the contractor in the written guidance;
and

‘“(ii) there is no indication of fraud or
abuse committed by the provider of services,
physician, practitioner, or supplier against
the program under this title; and

‘“(C) the guidance was in error;
the provider of services, physician, practi-
tioner, or supplier shall not be subject to any
penalty or interest under this title (or the
provisions of title XI insofar as they relate
to this title) relating to the provision of such
items or service or such claim if the provider
of services, physician, practitioner, or sup-
plier reasonably relied on such guidance. In
applying this paragraph with respect to guid-
ance in the form of general responses to fre-
quently asked questions, the Secretary re-
tains authority to determine the extent to
which such general responses apply to the

particular circumstances of individual
claims.”.
(b) EFFECTIVE DATE.—The amendment

made by subsection (a) shall apply to pen-
alties imposed on or after the date of enact-
ment of this Act.

SEC. 534. MEDICARE PROVIDER OMBUDSMAN.

(a) MEDICARE PROVIDER OMBUDSMAN.—Sec-
tion 1868 (42 U.S.C. 1395ee) is amended—

(1) by adding at the end of the heading the
following: ‘‘; MEDICARE PROVIDER OMBUDS-
MAN’’;

(2) by inserting ‘‘PRACTICING PHYSICIANS
ADVISORY COUNCIL.—(1)"” after ‘‘(a)’’;

(3) in paragraph (1), as so redesignated
under paragraph (2), by striking ‘‘in this sec-
tion”’ and inserting ‘‘in this subsection’’;

(4) by redesignating subsections (b) and (c¢)
as paragraphs (2) and (3), respectively; and

(5) by adding at the end the following new
subsection:
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““(b) MEDICARE PROVIDER OMBUDSMAN.—

‘(1) IN GENERAL.—BYy not later than 1 year
after the date of enactment of the Prescrip-
tion Drug and Medicare Improvement Act of
2003, the Secretary shall appoint a Medicare
Provider Ombudsman.

‘(2) DUTIES.—The Medicare Provider Om-
budsman shall—

‘“(A) provide assistance, on a confidential
basis, to entities and individuals providing
items and services, including covered drugs
under part D, under this title with respect to
complaints, grievances, and requests for in-
formation concerning the programs under
this title (including provisions of title XI in-
sofar as they relate to this title and are not
administered by the Office of the Inspector
General of the Department of Health and
Human Services) and in the resolution of un-
clear or conflicting guidance given by the
Secretary and medicare contractors to such
providers of services and suppliers regarding
such programs and provisions and require-
ments under this title and such provisions;
and

“(B) submit recommendations to the Sec-
retary for improvement in the administra-
tion of this title and such provisions, includ-
ing—

‘(i) recommendations to respond to recur-
ring patterns of confusion in this title and
such provisions (including recommendations
regarding suspending imposition of sanctions
where there is widespread confusion in pro-
gram administration), and

‘(ii) recommendations to provide for an
appropriate and consistent response (includ-
ing not providing for audits) in cases of self-
identified overpayments by providers of serv-
ices and suppliers.

‘“(3) STAFF.—The Secretary shall provide
the Medicare Provider Ombudsman with ap-
propriate staff.”.

(b) FUNDING.—There are authorized to be
appropriated to the Secretary (in appro-
priate part from the Federal Hospital Insur-
ance Trust Fund and the Federal Supple-
mentary Medical Insurance Trust Fund (in-
cluding the Prescription Drug Account)) to
carry out the provisions of subsection (b) of
section 1868 of the Social Security Act (42
U.S.C. 13%ee) (relating to the Medicare Pro-
vider Ombudsman), as added by subsection
(a)(b), such sums as are necessary for fiscal
year 2004 and each succeeding fiscal year.
SEC. 535. BENEFICIARY OUTREACH DEMONSTRA-

TION PROGRAMS.

(a) DEMONSTRATION ON THE PROVISION OF
ADVICE AND ASSISTANCE TO MEDICARE BENE-
FICIARIES AT LOCAL OFFICES OF THE SOCIAL
SECURITY ADMINISTRATION.—

(1) ESTABLISHMENT.—The Secretary shall
establish a demonstration program (in this
subsection referred to as the ‘‘demonstration
program’’) under which medicare specialists
employed by the Department of Health and
Human Services provide advice and assist-
ance to medicare beneficiaries at the loca-
tion of existing local offices of the Social Se-
curity Administration.

(2) LOCATIONS.—

(A) IN GENERAL.—The demonstration pro-
gram shall be conducted in at least 6 offices
or areas. Subject to subparagraph (B), in se-
lecting such offices and areas, the Secretary
shall provide preference for offices with a
high volume of visits by medicare bene-
ficiaries.

(B) ASSISTANCE FOR RURAL BENEFICIARIES.—
The Secretary shall provide for the selection
of at least 2 rural areas to participate in the
demonstration program. In conducting the
demonstration program in such rural areas,
the Secretary shall provide for medicare spe-
cialists to travel among local offices in a
rural area on a scheduled basis.

(3) DURATION.—The demonstration program
shall be conducted over a 3-year period.
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(4) EVALUATION AND REPORT.—

(A) EVALUATION.—The Secretary shall pro-
vide for an evaluation of the demonstration
program. Such evaluation shall include an
analysis of—

(i) utilization of, and beneficiary satisfac-
tion with, the assistance provided under the
program; and

(ii) the cost-effectiveness of providing ben-
eficiary assistance through out-stationing
medicare specialists at local social security
offices.

(B) REPORT.—The Secretary shall submit
to Congress a report on such evaluation and
shall include in such report recommenda-
tions regarding the feasibility of perma-
nently out-stationing Medicare specialists at
local social security offices.

(b) DEMONSTRATION ON PROVIDING PRIOR
DETERMINATIONS.—

(1) ESTABLISHMENT.—By not later than 1
year after the date of enactment of this Act,
the Secretary shall establish a demonstra-
tion project to test the administrative feasi-
bility of providing a process for medicare
beneficiaries and entities and individuals
furnishing such beneficiaries with items and
services under title XVIII of the Social Secu-
rity Act program to make a request for, and
receive, a determination (after an advance
beneficiary notice is issued with respect to
the item or service involved but before such
item or service is furnished to the bene-
ficiary) as to whether the item or service is
covered under such title consistent with the
applicable requirements of section
1862(a)(1)(A) of such Act (42 TU.S.C.
1395y(a)(1)(A)) (relating to medical neces-
sity).

(2) EVALUATION AND REPORT.—

(A) EVALUATION.—The Secretary shall pro-
vide for an evaluation of the demonstration
program conducted under paragraph (1).

(B) REPORT.—BYy not later than January 1,
2006, the Secretary shall submit to Congress
a report on such evaluation together with
recommendations for such legislation and
administrative actions as the Secretary con-
siders appropriate.

Subtitle E—Review, Recovery, and
Enforcement Reform
SEC. 541. PREPAYMENT REVIEW.

(a) IN GENERAL.—Section 1874A, as added
by section 521(a)(1) and as amended by sec-
tions 531(b)(1) and 532(a), is amended by add-
ing at the end the following new subsection:

‘(g) CONDUCT OF PREPAYMENT REVIEW.—

‘(1) STANDARDIZATION OF RANDOM PREPAY-
MENT REVIEW.—A medicare administrative
contractor shall conduct random prepay-
ment review only in accordance with a
standard protocol for random prepayment
audits developed by the Secretary.

‘(2) LIMITATIONS ON INITIATION OF NON-
RANDOM PREPAYMENT REVIEW.—A medicare
administrative contractor may not initiate
nonrandom prepayment review of a provider
of services, physician, practitioner, or sup-
plier based on the initial identification by
that provider of services, physician, practi-
tioner, or supplier of an improper billing
practice unless there is a likelihood of sus-
tained or high level of payment error (as de-
fined by the Secretary).

¢(3) TERMINATION OF NONRANDOM PREPAY-
MENT REVIEW.—The Secretary shall establish
protocols or standards relating to the termi-
nation, including termination dates, of non-
random prepayment review. Such regula-
tions may vary such a termination date
based upon the differences in the cir-
cumstances triggering prepayment review.

‘“(4) CONSTRUCTION.—Nothing in this sub-
section shall be construed as preventing the
denial of payments for claims actually re-
viewed under a random prepayment review.
In the case of a provider of services, physi-
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cian, practitioner, or supplier with respect to
which amounts were previously overpaid,
nothing in this subsection shall be construed
as limiting the ability of a medicare admin-
istrative contractor to request the periodic
production of records or supporting docu-
mentation for a limited sample of submitted
claims to ensure that the previous practice
is not continuing.

“(5) RANDOM PREPAYMENT REVIEW DE-
FINED.—For purposes of this subsection, the
term ‘random prepayment review’ means a
demand for the production of records or doc-
umentation absent cause with respect to a
claim.”.

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in this
subsection, the amendment made by sub-
section (a) shall take effect on the date of
enactment of this Act.

(2) DEADLINE FOR PROMULGATION OF CERTAIN
REGULATIONS.—The Secretary shall first
issue regulations under section 1874A(g) of
the Social Security Act, as added by sub-
section (a), by not later than 1 year after the
date of enactment of this Act.

(3) APPLICATION OF STANDARD PROTOCOLS
FOR RANDOM PREPAYMENT REVIEW.—Section
1874A(g)(1) of the Social Security Act, as
added by subsection (a), shall apply to ran-
dom prepayment reviews conducted on or
after such date (not later than 1 year after
the date of enactment of this Act) as the
Secretary shall specify. The Secretary shall
develop and publish the standard protocol
under such section by not later than 1 year
after the date of enactment of this Act.

SEC. 542. RECOVERY OF OVERPAYMENTS.

(a) IN GENERAL.—Section 1874A, as added
by section 521(a)(1) and as amended by sec-
tions 531(b)(1), 532(a), and 541(a), is amended
by adding at the end the following new sub-
section:

““(h) RECOVERY OF OVERPAYMENTS.—

(1) USE OF REPAYMENT PLANS.—

“(A) IN GENERAL.—If the repayment, within
the period otherwise permitted by a provider
of services, physician, practitioner, or other
supplier, of an overpayment under this title
meets the standards developed under sub-
paragraph (B), subject to subparagraph (C),
and the provider, physician, practitioner, or
supplier requests the Secretary to enter into
a repayment plan with respect to such over-
payment, the Secretary shall enter into a
plan with the provider, physician, practi-
tioner, or supplier for the offset or repay-
ment (at the election of the provider, physi-
cian, practitioner, or supplier) of such over-
payment over a period of at least 1 year, but
not longer than 3 years. Interest shall accrue
on the balance through the period of repay-
ment. The repayment plan shall meet terms
and conditions determined to be appropriate
by the Secretary.

‘(B) DEVELOPMENT OF STANDARDS.—The
Secretary shall develop standards for the re-
covery of overpayments. Such standards
shall—

‘(i) include a requirement that the Sec-
retary take into account (and weigh in favor
of the use of a repayment plan) the reliance
(as described in section 1871(d)(2)) by a pro-
vider of services, physician, practitioner, and
supplier on guidance when determining
whether a repayment plan should be offered;
and

‘“(ii) provide for consideration of the finan-

cial hardship imposed on a provider of serv-
ices, physician, practitioner, or supplier in
considering such a repayment plan.
In developing standards with regard to finan-
cial hardship with respect to a provider of
services, physician, practitioner, or supplier,
the Secretary shall take into account the
amount of the proposed recovery as a propor-
tion of payments made to that provider, phy-
sician, practitioner, or supplier.
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¢(C) EXCEPTIONS.—Subparagraph (A) shall
not apply if—

‘(i) the Secretary has reason to suspect
that the provider of services, physician,
practitioner, or supplier may file for bank-
ruptcy or otherwise cease to do business or
discontinue participation in the program
under this title; or

‘“(ii) there is an indication of fraud or
abuse committed against the program.

(D) IMMEDIATE COLLECTION IF VIOLATION OF
REPAYMENT PLAN.—If a provider of services,
physician, practitioner, or supplier fails to
make a payment in accordance with a repay-
ment plan under this paragraph, the Sec-
retary may immediately seek to offset or
otherwise recover the total balance out-
standing (including applicable interest)
under the repayment plan.

‘“(E) RELATION TO NO FAULT PROVISION.—
Nothing in this paragraph shall be construed
as affecting the application of section 1870(c)
(relating to no adjustment in the cases of
certain overpayments).

“(2) LIMITATION ON RECOUPMENT.—

‘““(A) NO RECOUPMENT UNTIL RECONSIDER-
ATION EXERCISED.—In the case of a provider
of services, physician, practitioner, or sup-
plier that is determined to have received an
overpayment under this title and that seeks
a reconsideration of such determination by a
qualified independent contractor under sec-
tion 1869(c), the Secretary may not take any
action (or authorize any other person, in-
cluding any Medicare contractor, as defined
in subparagraph (C)) to recoup the overpay-
ment until the date the decision on the re-
consideration has been rendered.

‘(B) PAYMENT OF INTEREST.—

‘(1) RETURN OF RECOUPED AMOUNT WITH IN-
TEREST IN CASE OF REVERSAL.—Insofar as
such determination on appeal against the
provider of services, physician, practitioner,
or supplier is later reversed, the Secretary
shall provide for repayment of the amount
recouped plus interest for the period in
which the amount was recouped.

‘(i) INTEREST IN CASE OF AFFIRMATION.—
Insofar as the determination on such appeal
is against the provider of services, physician,
practitioner, or supplier, interest on the
overpayment shall accrue on and after the
date of the original notice of overpayment.

‘‘(iii) RATE OF INTEREST.—The rate of inter-
est under this subparagraph shall be the rate
otherwise applicable under this title in the
case of overpayments.

‘(C) MEDICARE CONTRACTOR DEFINED.—For
purposes of this subsection, the term ‘medi-
care contractor’ has the meaning given such
term in section 1889(e).

““(3) PAYMENT AUDITS.—

“(A) WRITTEN NOTICE FOR POST-PAYMENT
AUDITS.—Subject to subparagraph (C), if a
medicare contractor decides to conduct a
post-payment audit of a provider of services,
physician, practitioner, or supplier under
this title, the contractor shall provide the
provider of services, physician, practitioner,
or supplier with written notice (which may
be in electronic form) of the intent to con-
duct such an audit.

‘(B) EXPLANATION OF FINDINGS FOR ALL AU-
DITS.—Subject to subparagraph (C), if a
medicare contractor audits a provider of
services, physician, practitioner, or supplier
under this title, the contractor shall—

‘(i) give the provider of services, physi-
cian, practitioner, or supplier a full review
and explanation of the findings of the audit
in a manner that is understandable to the
provider of services, physician, practitioner,
or supplier and permits the development of
an appropriate corrective action plan;

‘“(ii) inform the provider of services, physi-
cian, practitioner, or supplier of the appeal
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rights under this title as well as consent set-
tlement options (which are at the discretion
of the Secretary); and

‘‘(iii) give the provider of services, physi-
cian, practitioner, or supplier an opportunity
to provide additional information to the con-
tractor.

‘(C) EXCEPTION.—Subparagraphs (A) and
(B) shall not apply if the provision of notice
or findings would compromise pending law
enforcement activities, whether civil or
criminal, or reveal findings of law enforce-
ment-related audits.

‘(4) NOTICE OF OVER-UTILIZATION OF
CODES.—The Secretary shall establish, in
consultation with organizations representing
the classes of providers of services, physi-
cians, practitioners, and suppliers, a process
under which the Secretary provides for no-
tice to classes of providers of services, physi-
cians, practitioners, and suppliers served by
a medicare contractor in cases in which the
contractor has identified that particular
billing codes may be overutilized by that
class of providers of services, physicians,
practitioners, or suppliers under the pro-
grams under this title (or provisions of title
XI insofar as they relate to such programs).

¢(b) STANDARD METHODOLOGY FOR PROBE
SAMPLING.—The Secretary shall establish a
standard methodology for medicare adminis-
trative contractors to use in selecting a sam-
ple of claims for review in the case of an ab-
normal billing pattern.

¢‘(6) CONSENT SETTLEMENT REFORMS.—

‘“(A) IN GENERAL.—The Secretary may use
a consent settlement (as defined in subpara-
graph (D)) to settle a projected overpayment.

“(B) OPPORTUNITY TO SUBMIT ADDITIONAL
INFORMATION BEFORE CONSENT SETTLEMENT
OFFER.—Before offering a provider of serv-
ices, physician, practitioner, or supplier a
consent settlement, the Secretary shall—

‘(i) communicate to the provider of serv-
ices, physician, practitioner, or supplier in a
nonthreatening manner that, based on a re-
view of the medical records requested by the
Secretary, a preliminary evaluation of those
records indicates that there would be an
overpayment; and

‘‘(ii) provide for a 45-day period during
which the provider of services, physician,
practitioner, or supplier may furnish addi-
tional information concerning the medical
records for the claims that had been re-
viewed.

“(C) CONSENT SETTLEMENT OFFER.—The
Secretary shall review any additional infor-
mation furnished by the provider of services,
physician, practitioner, or supplier under
subparagraph (B)(ii). Taking into consider-
ation such information, the Secretary shall
determine if there still appears to be an
overpayment. If so, the Secretary—

‘(i) shall provide notice of such determina-
tion to the provider of services, physician,
practitioner, or supplier, including an expla-
nation of the reason for such determination;
and

‘‘(ii) in order to resolve the overpayment,
may offer the provider of services, physician,
practitioner, or supplier—

“(I) the opportunity for a statistically
valid random sample; or

“(IT) a consent settlement.

The opportunity provided under clause (ii)(I)
does not waive any appeal rights with re-
spect to the alleged overpayment involved.
‘(D) CONSENT SETTLEMENT DEFINED.—For
purposes of this paragraph, the term ‘con-
sent settlement’ means an agreement be-
tween the Secretary and a provider of serv-
ices, physician, practitioner, or supplier
whereby both parties agree to settle a pro-
jected overpayment based on less than a sta-
tistically valid sample of claims and the pro-
vider of services, physician, practitioner, or
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supplier agrees not to appeal the claims in-
volved.”.

(b) EFFECTIVE DATES AND DEADLINES.—

(1) Not later than 1 year after the date of
enactment of this Act, the Secretary shall
first—

(A) develop standards for the recovery of
overpayments under section 1874A(h)(1)(B) of
the Social Security Act, as added by sub-
section (a);

(B) establish the process for notice of over-
utilization of billing codes under section
1874A(h)(4) of the Social Security Act, as
added by subsection (a); and

(C) establish a standard methodology for
selection of sample claims for abnormal bill-
ing patterns under section 1874A(h)(5) of the
Social Security Act, as added by subsection
(a).

(2) Section 1874A(h)(2) of the Social Secu-
rity Act, as added by subsection (a), shall
apply to actions taken after the date that is
1 year after the date of enactment of this
Act.

(3) Section 1874A(h)(3) of the Social Secu-
rity Act, as added by subsection (a), shall
apply to audits initiated after the date of en-
actment of this Act.

(4) Section 1874A(h)(6) of the Social Secu-
rity Act, as added by subsection (a), shall
apply to consent settlements entered into
after the date of enactment of this Act.

SEC. 543. PROCESS FOR CORRECTION OF MINOR
ERRORS AND OMISSIONS ON CLAIMS
WITHOUT PURSUING  APPEALS
PROCESS.

(a) IN GENERAL.—The Secretary shall de-
velop, in consultation with appropriate
medicare contractors (as defined in section
1889(e) of the Social Security Act, as added
by section 531(d)(1)) and representatives of
providers of services, physicians, practi-
tioners, facilities, and suppliers, a process
whereby, in the case of minor errors or omis-
sions (as defined by the Secretary) that are
detected in the submission of claims under
the programs under title XVIII of such Act,
a provider of services, physician, practi-
tioner, facility, or supplier is given an oppor-
tunity to correct such an error or omission
without the need to initiate an appeal. Such
process shall include the ability to resubmit
corrected claims.

(b) DEADLINE.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary shall first develop the process under
subsection (a).

SEC. 544. AUTHORITY TO WAIVE A PROGRAM EX-
CLUSION.

The first sentence of section 1128(c)(3)(B)
(42 U.S.C. 1320a-7(c)(3)(B)) is amended to read
as follows: ““‘Subject to subparagraph (G), in
the case of an exclusion under subsection (a),
the minimum period of exclusion shall be
not less than 5 years, except that, upon the
request of an administrator of a Federal
health care program (as defined in section
1128B(f)) who determines that the exclusion
would impose a hardship on beneficiaries of
that program, the Secretary may, after con-
sulting with the Inspector General of the De-
partment of Health and Human Services,
waive the exclusion under subsection (a)(1),
(a)(3), or (a)(4) with respect to that program
in the case of an individual or entity that is
the sole community physician or sole source
of essential specialized services in a commu-
nity.”.

TITLE VI—OTHER PROVISIONS
SEC. 601. INCREASE IN MEDICAID DSH ALLOT-
MENTS FOR FISCAL YEARS 2004 AND
2005.

(a) IN GENERAL.—Section 1923(f)(4)
U.S.C. 1396r-4(f)(4)) is amended—

(1) in the paragraph heading, by striking
“FISCAL YEARS 2001 AND 2002"° and inserting
‘‘CERTAIN FISCAL YEARS’’;
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(2) in subparagraph (A)—

(A) in clause (i)—

(i) by striking ‘‘paragraph (2)” and insert-
ing ‘“‘paragraphs (2) and (3)’’; and

(ii) by striking ‘‘and’’ at the end;

(B) in clause (ii), by striking the period and
inserting a semicolon; and

(C) by adding at the end the following:

‘“(iii) for fiscal year 2004, shall be the DSH
allotment determined under paragraph (3)
for that fiscal year increased by the amount
equal to the product of 0.50 and the dif-
ference between—

“(I) the amount that the DSH allotment
would be if the DSH allotment for the State
determined under clause (ii) were increased,
subject to subparagraph (B) and paragraph
(5), by the percentage change in the Con-
sumer Price Index for all urban consumers
(all items; U.S. city average) for each of fis-
cal years 2002 and 2003; and

‘(IT) the DSH allotment determined under
paragraph (3) for the State for fiscal year
2004; and

“(iv) for fiscal year 2005, shall be the DSH
allotment determined under paragraph (3)
for that fiscal year increased by the amount
equal to the product of 0.50 and the dif-
ference between—

‘“(I) the amount that the DSH allotment
would be if the DSH allotment for the State
determined under clause (ii) were increased,
subject to subparagraph (B) and paragraph
(56), by the percentage change in the Con-
sumer Price Index for all urban consumers
(all items; U.S. city average) for each of fis-
cal years 2002, 2003, and 2004; and

‘‘(IT) the DSH allotment determined under
paragraph (3) for the State for fiscal year
2005.”’; and

(3) in subparagraph (C)—

(A) in the subparagraph heading, by strik-
ing ‘“AFTER FISCAL YEAR 2002’° and inserting
‘FOR OTHER FISCAL YEARS’’; and

(B) by striking ‘2003 or” and inserting
‘2003, fiscal year 2006, or’’.

(b) DSH ALLOTMENT FOR THE DISTRICT OF
COLUMBIA.—Section 1923(f)(4) (42 U.S.C. 1396r-
4(f)(4)), as amended by paragraph (1), is
amended—

(1) in subparagraph (A), by inserting ‘“‘and
except as provided in subparagraph (C)” after
‘“‘paragraph (2)’;

(2) by redesignating subparagraph (C) as
subparagraph (D); and

(3) by inserting after subparagraph (B) the
following:

“(C) DSH ALLOTMENT FOR THE DISTRICT OF
COLUMBIA.—

‘(i) IN GENERAL.—Notwithstanding sub-
paragraph (A), the DSH allotment for the
District of Columbia for fiscal year 2004,
shall be determined by substituting ‘49’ for
‘32’ in the item in the table contained in
paragraph (2) with respect to the DSH allot-
ment for FY 00 (fiscal year 2000) for the Dis-
trict of Columbia, and then increasing such
allotment, subject to subparagraph (B) and
paragraph (5), by the percentage change in
the Consumer Price Index for all urban con-
sumers (all items; U.S. city average) for each
of fiscal years 2000, 2001, 2002, and 2003.

¢“(ii) NO APPLICATION TO ALLOTMENTS AFTER
FISCAL YEAR 2004.—The DSH allotment for the
District of Columbia for fiscal year 2003, fis-
cal year 2005, or any succeeding fiscal year
shall be determined under paragraph (3)
without regard to the DSH allotment deter-
mined under clause (i).”.

(c) CONFORMING AMENDMENT.—Section
1923(£)(3) of such Act (42 U.S.C. 1396r-4(f)(3))
is amended by inserting ‘¢, paragraph (4),”
after ‘‘subparagraph (B)”.
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SEC. 602. INCREASE IN FLOOR FOR TREATMENT
AS AN EXTREMELY LOW DSH STATE
UNDER THE MEDICAID PROGRAM
FOR FISCAL YEARS 2004 AND 2005.

(a) IN GENERAL.—Section 1923(f)(5)
U.S.C. 1396r-4(f)(5b)) is amended—

(1) by striking ‘“‘In the case of’ and insert-
ing the following:

‘“(A) IN GENERAL.—In the case of’’; and

(2) by adding at the end the following:

‘(B) INCREASE IN FLOOR FOR FISCAL YEARS
2004 AND 2005.—

‘(i) FISCAL YEAR 2004.—In the case of a
State in which the total expenditures under
the State plan (including Federal and State
shares) for disproportionate share hospital
adjustments under this section for fiscal
year 2000, as reported to the Administrator
of the Centers for Medicare & Medicaid Serv-
ices as of August 31, 2003, is greater than 0
but less than 3 percent of the State’s total
amount of expenditures under the State plan
for medical assistance during the fiscal year,
the DSH allotment for fiscal year 2004 shall
be increased to 3 percent of the State’s total
amount of expenditures under such plan for
such assistance during such fiscal year.

‘(i) FISCAL YEAR 2005.—In the case of a
State in which the total expenditures under
the State plan (including Federal and State
shares) for disproportionate share hospital
adjustments under this section for fiscal
year 2001, as reported to the Administrator
of the Centers for Medicare & Medicaid Serv-
ices as of August 31, 2004, is greater than 0
but less than 3 percent of the State’s total
amount of expenditures under the State plan
for medical assistance during the fiscal year,
the DSH allotment for fiscal year 2005 shall
be the DSH allotment determined for the
State for fiscal year 2004 (under clause (i) or
paragraph (4) (as applicable)), increased by
the percentage change in the consumer price
index for all urban consumers (all items;
U.S. city average) for fiscal year 2004.

¢“(iii) NO APPLICATION TO ALLOTMENTS
AFTER FISCAL YEAR 2005.—The DSH allotment
for any State for fiscal year 2006 or any suc-
ceeding fiscal year shall be determined under
this subsection without regard to the DSH
allotments determined under this subpara-
graph.”.

(b) ALLOTMENT ADJUSTMENT.—

(1) IN GENERAL.—Section 1923(f) of the So-
cial Security Act (42 U.S.C. 1396r-4(f)) is
amended—

(A) by redesignating paragraph (6) as para-
graph (7); and

(B) by inserting after paragraph (5) the fol-
lowing:

“(6) ALLOTMENT ADJUSTMENT.—Only with
respect to fiscal year 2004 or 2005, if a state-
wide waiver under section 1115 that was im-
plemented on January 1, 1994, is revoked or
terminated before the end of either such fis-
cal year, the Secretary shall—

““(A) permit the State whose waiver was re-
voked or terminated to submit an amend-
ment to its State plan that would describe
the methodology to be used by the State
(after the effective date of such revocation
or termination) to identify and make pay-
ments to disproportionate share hospitals,
including children’s hospitals and institu-
tions for mental diseases or other mental
health facilities (other than State-owned in-
stitutions or facilities), on the basis of the
proportion of patients served by such hos-
pitals that are low-income patients with spe-
cial needs; and

“(B) provide for purposes of this subsection
for computation of an appropriate DSH allot-
ment for the State for fiscal year 2004 or 2005
(or both) that provides for the maximum
amount (permitted consistent with para-
graph (3)(B)(ii)) that does not result in great-
er expenditures under this title than would
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have been made if such waiver had not been
revoked or terminated.”.

(2) TREATMENT OF INSTITUTIONS FOR MENTAL
DISEASES.—Section 1923(h)(1) of the Social
Security Act (42 U.S.C. 139%6r-4(h)(1)) is
amended—

(A) in paragraph (1), in the matter pre-
ceding subparagraph (A), by inserting ‘‘(sub-
ject to paragraph (3))” after ‘‘the lesser of
the following”’; and

(B) by adding at the end the following new
paragraph:

‘“(3) SPECIAL RULE.—The limitation of para-
graph (1) shall not apply in the case of a
State to which subsection (f)(6) applies.”.
SEC. 603. INCREASED REPORTING REQUIRE-

MENTS TO ENSURE THE APPRO-
PRIATENESS OF PAYMENT ADJUST-
MENTS TO DISPROPORTIONATE
SHARE HOSPITALS UNDER THE MED-
ICAID PROGRAM.

Section 1923 (42 U.S.C. 1396r-4) is amended
by adding at the end the following new sub-
section:

“(j) ANNUAL REPORTS REGARDING PAYMENT
ADJUSTMENTS.—With respect to fiscal year
2004 and each fiscal year thereafter, the Sec-
retary shall require a State, as a condition of
receiving a payment under section 1903(a)(1)
with respect to a payment adjustment made
under this section, to submit an annual re-
port that—

‘(1) identifies each disproportionate share
hospital that received a payment adjustment
under this section for the preceding fiscal
yvear and the amount of the payment adjust-
ment made to such hospital for the preceding
fiscal year; and

‘“(2) includes such other information as the
Secretary determines necessary to ensure
the appropriateness of the payment adjust-
ments made under this section for the pre-
ceding fiscal year.”.

SEC. 604. CLARIFICATION OF INCLUSION OF IN-
PATIENT DRUG PRICES CHARGED
TO CERTAIN PUBLIC HOSPITALS IN
THE BEST PRICE EXEMPTIONS FOR
THE MEDICAID DRUG REBATE PRO-
GRAM.

(a) IN GENERAL.—Section 1927(c)(1)(C)(i)(I)
of the Social Security Act (42 U.S.C. 1396r—
8(c)(1)(C)(i)()) is amended by inserting be-
fore the semicolon the following: ‘“‘(including
inpatient prices charged to hospitals de-
scribed in section 340B(a)(4)(L) of the Public
Health Service Act)”’.

(b) ANTI-DIVERSION PROTECTION.—Section
1927(c)(1)(C) of the Social Security Act (42
U.S.C. 1396r-8(c)(1)(C)) is amended by adding
at the end the following:

‘‘(iii) APPLICATION OF AUDITING AND REC-
ORDKEEPING REQUIREMENTS.—With respect to
a covered entity described in section
340B(a)(4)(LL) of the Public Health Service
Act, any drug purchased for inpatient use
shall be subject to the auditing and record-
keeping requirements described in section
340B(a)(5)(C) of the Public Health Service
Act.”.

(c) EFFECTIVE DATE.—The amendments
made by this section take effect on October
1, 2003.

SEC. 605. ASSISTANCE WITH COVERAGE OF
LEGAL IMMIGRANTS UNDER THE
MEDICAID PROGRAM AND SCHIP.

(a) MEDICAID PROGRAM.—Section 1903(v) (42
U.S.C. 1396b(v)) is amended—

(1) in paragraph (1), by striking ‘‘paragraph
(2)” and inserting ‘‘paragraphs (2) and (4)’’;
and

(2) by adding at the end the following new
paragraph:

‘“(4)(A) With respect to any or all of fiscal
years 2005 through 2007, a State may elect (in
a plan amendment under this title) to pro-
vide medical assistance under this title (in-
cluding under a waiver authorized by the
Secretary) for aliens who are lawfully resid-
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ing in the United States (including battered
aliens described in section 431(c) of such Act)
and who are otherwise eligible for such as-
sistance, within either or both of the fol-
lowing eligibility categories:

‘(i) PREGNANT WOMEN.—Women during
pregnancy (and during the 60-day period be-
ginning on the last day of the pregnancy).

‘“(ii) CHILDREN.—Children (as defined under
such plan), including optional targeted low-
income children described in section
1905(u)(2)(B).

“(B)(i) In the case of a State that has
elected to provide medical assistance to a
category of aliens under subparagraph (A),
no debt shall accrue under an affidavit of
support against any sponsor of such an alien
on the basis of provision of assistance to
such category and the cost of such assistance
shall not be considered as an unreimbursed
cost.

‘(ii) The provisions of sections 401(a),
402(b), 403, and 421 of the Personal Responsi-
bility and Work Opportunity Reconciliation
Act of 1996 shall not apply to a State that
makes an election under subparagraph (A).”.

(b) SCHIP.—Section 2107(e)(1) (42 U.S.C.
1397gg(e)(1)) is amended by redesignating
subparagraphs (C) and (D) as subparagraph
(D) and (E), respectively, and by inserting
after subparagraph (B) the following new
subparagraph:

‘(C) Section 1903(v)(4) (relating to optional
coverage of categories of permanent resident
alien children), but only if the State has
elected to apply such section to the category
of children under title XIX and only with re-
spect to any or all of fiscal years 2005
through 2007.”.

SEC. 606. ESTABLISHMENT OF CONSUMER OM-
BUDSMAN ACCOUNT.

(a) IN GENERAL.—Section 1817 (42 U.S.C.
1395i) is amended by adding at the end the
following new subsection:

(1) CONSUMER OMBUDSMAN ACCOUNT.—

‘(1) ESTABLISHMENT.—There is hereby es-
tablished in the Trust Fund an expenditure
account to be known as the ‘Consumer Om-
budsman Account’ (in this subsection re-
ferred to as the ‘Account’).

“(2) APPROPRIATED AMOUNTS TO ACCOUNT
FOR HEALTH INSURANCE INFORMATION, COUN-
SELING, AND ASSISTANCE GRANTS.—

‘“‘(A) IN GENERAL.—There are hereby appro-
priated to the Account from the Trust Fund
for each fiscal year beginning with fiscal
year 2005, the amount described in subpara-
graph (B) for such fiscal year for the purpose
of making grants under section 4360 of the
Omnibus Budget Reconciliation Act of 1990.

‘“(B) AMOUNT DESCRIBED.—For purposes of
subparagraph (A), the amount described in
this subparagraph for a fiscal year is the
amount equal to the product of—

‘(1) $1; and

‘“(ii) the total number of individuals re-
ceiving benefits under this title for the cal-
endar year ending on December 31 of the pre-
ceding fiscal year.”.

(b) CONFORMING  AMENDMENT.—Section
4360(g) of the Omnibus Budget Reconciliation
Act of 1990 (42 U.S.C. 1395b-4(g)) is amended
to read as follows:

‘“(g) FUNDING.—The Secretary shall use
amounts appropriated to the Consumer Om-
budsman Account in accordance with section
1817(i) of the Social Security Act for a fiscal
year for making grants under this section for
that fiscal year.”.

SEC. 607. GAO STUDY REGARDING IMPACT OF AS-
SETS TEST FOR LOW-INCOME BENE-
FICIARIES.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study to
determine the extent to which drug utiliza-
tion and access to covered drugs for an indi-
vidual described in subsection (b) differs
from the drug utilization and access to cov-
ered drugs of an individual who qualifies for
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the transitional assistance prescription drug
card program under section 1807A of the So-
cial Security Act (as added by section 111) or
for the premiums and cost-sharing subsidies
applicable to a qualified medicare bene-
ficiary, a specified low-income medicare ben-
eficiary, or a qualifying individual under sec-
tion 1860D-19 of the Social Security Act (as
added by section 101).

(b) INDIVIDUAL DESCRIBED.—An individual
is described in this subsection if the indi-
vidual does not qualify for the transitional
assistance prescription drug card program
under section 1807A of the Social Security
Act or for the premiums and cost-sharing
subsidies applicable to a qualified medicare
beneficiary, a specified low-income medicare
beneficiary, or a qualifying individual under
section 1860D-19 of the Social Security Act
solely as a result of the application of an as-
sets test to the individual.

(c) REPORT.—Not later than September 30,
2007, the Comptroller General shall submit a
report to Congress on the study conducted
under subsection (a) that includes such rec-
ommendations for legislation as the Comp-
troller General determines are appropriate.

(d) DEFINITIONS.—In this section:

(1) COVERED DRUGS.—The term ‘‘covered
drugs” has the meaning given that term in
section 1860D(a)(D) of the Social Security
Act.

(2) QUALIFIED MEDICARE BENEFICIARY; SPECI-
FIED LOW-INCOME MEDICARE BENEFICIARY;
QUALIFYING INDIVIDUAL.—The terms ‘‘quali-
fied medicare beneficiary’’, ‘‘specified low-
income medicare beneficiary’” and ‘‘quali-
fying individual” have the meaning given
those terms under section 1860D-19 of the So-
cial Security Act.

SEC. 608. HEALTH CARE INFRASTRUCTURE IM-
PROVEMENT.

At the end of the Social Security Act, add
the following new title:

“TITLE XXII—HEALTH CARE
INFRASTRUCTURE IMPROVEMENT
“SEC. 2201. DEFINITIONS.

“In this title, the following definitions
apply:

‘(1) ELIGIBLE PROJECT COSTS.—The term
‘eligible project costs’ means amounts sub-
stantially all of which are paid by, or for the
account of, an obligor in connection with a
project, including the cost of—

“‘(A) development phase activities, includ-
ing planning, feasibility analysis, revenue
forecasting, environmental study and review,
permitting, architectural engineering and
design work, and other preconstruction ac-
tivities;

‘(B) construction, reconstruction, rehabili-
tation, replacement, and acquisition of fa-
cilities and real property (including land re-
lated to the project and improvements to
land), environmental mitigation, construc-
tion contingencies, and acquisition of equip-
ment;

‘(C) capitalized interest necessary to meet
market requirements, reasonably required
reserve funds, capital issuance expenses, and
other carrying costs during construction;

‘(D) major medical equipment determined
to be appropriate by the Secretary; and

““(E) refinancing projects or activities that
are otherwise eligible for financial assist-
ance under subparagraphs (A) through (D).

‘(2) FEDERAL CREDIT INSTRUMENT.—The
term ‘Federal credit instrument’ means a se-
cured loan, loan guarantee, or line of credit
authorized to be made available under this
title with respect to a project.

¢(3) INVESTMENT-GRADE RATING.—The term
‘investment-grade rating’ means a rating
category of BBB minus, Baa3, or higher as-
signed by a rating agency to project obliga-
tions offered into the capital markets.

‘“(4) LENDER.—The term ‘lender’ means any
non-Federal qualified institutional buyer (as
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defined in section 230.144A(a) of title 17, Code
of Federal Regulations (or any successor reg-
ulation), known as Rule 144A(a) of the Secu-
rities and Exchange Commission and issued
under the Securities Act of 1933 (156 U.S.C. 77a
et seq.)), including—

‘‘(A) a qualified retirement plan (as defined
in section 4974(c) of the Internal Revenue
Code of 1986) that is a qualified institutional
buyer; and

‘(B) a governmental plan (as defined in
section 414(d) of the Internal Revenue Code
of 1986) that is a qualified institutional
buyer.

‘“(5) LINE OF CREDIT.—The term ‘line of
credit’ means an agreement entered into by
the Secretary with an obligor under section
2204 to provide a direct loan at a future date
upon the occurrence of certain events.

‘“(6) LOAN GUARANTEE.—The term ‘loan
guarantee’ means any guarantee or other
pledge by the Secretary to pay all or part of
the principal of and interest on a loan or
other debt obligation issued by an obligor
and funded by a lender.

‘(7T LOCAL SERVICER.—The term ‘local
servicer’ means a State or local government
or any agency of a State or local government
that is responsible for servicing a Federal
credit instrument on behalf of the Secretary.

‘(8) OBLIGOR.—The term ‘obligor’ means a
party primarily liable for payment of the
principal of or interest on a Federal credit
instrument, which party may be a corpora-
tion, partnership, joint venture, trust, or
governmental entity, agency, or instrumen-
tality.

‘“(9) PROJECT.—The term ‘project’ means
any project that is designed to improve the
health care infrastructure, including the
construction, renovation, or other capital
improvement of any hospital, medical re-
search facility, or other medical facility or
the purchase of any equipment to be used in
a hospital, research facility, or other med-
ical research facility.

‘(10) PROJECT OBLIGATION.—The term
‘project obligation’ means any note, bond,
debenture, lease, installment sale agree-
ment, or other debt obligation issued or en-
tered into by an obligor in connection with
the financing of a project, other than a Fed-
eral credit instrument.

‘“(11) RATING AGENCY.—The term ‘rating
agency’ means a bond rating agency identi-
fied by the Securities and Exchange Commis-
sion as a Nationally Recognized Statistical
Rating Organization.

‘“(12) SECURED LOAN.—The term ‘secured
loan’ means a direct loan or other debt obli-
gation issued by an obligor and funded by
the Secretary in connection with the financ-
ing of a project under section 2203.

‘“(13) STATE.—The term ‘State’ has the
meaning given the term in section 101 of
title 23, United States Code.

¢(14) SUBSIDY AMOUNT.—The term ‘subsidy
amount’ means the amount of budget au-
thority sufficient to cover the estimated
long-term cost to the Federal Government of
a Federal credit instrument, calculated on a
net present value basis, excluding adminis-
trative costs and any incidental effects on
governmental receipts or outlays in accord-
ance with the provisions of the Federal Cred-
it Reform Act of 1990 (2 U.S.C. 661 et seq.).

‘“(15) SUBSTANTIAL COMPLETION.—The term
‘substantial completion’ means the opening
of a project to patients or for research pur-
poses.

“SEC. 2202. DETERMINATION OF ELIGIBILITY AND
PROJECT SELECTION.

‘“(a) ELIGIBILITY.—To be eligible to receive
financial assistance under this title, a
project shall meet the following criteria:

‘(1) APPLICATION.—A State, a local servicer
identified under section 2205(a), or the entity
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undertaking a project shall submit a project
application to the Secretary.

¢(2) ELIGIBLE PROJECT COSTS.—To be eligi-
ble for assistance under this title, a project
shall have total eligible project costs that
are reasonably anticipated to equal or ex-
ceed $40,000,000.

‘“(3) SOURCES OF REPAYMENTS.—Project fi-
nancing shall be repayable, in whole or in
part, from reliable revenue sources as de-
scribed in the application submitted under
paragraph (1).

‘“(4) PUBLIC SPONSORSHIP OF PRIVATE ENTI-
TIES.—In the case of a project that is under-
taken by an entity that is not a State or
local government or an agency or instrumen-
tality of a State or local government, the
project that the entity is undertaking shall
be publicly sponsored or sponsored by an en-
tity that is described in section 501(c)(3) of
the Internal Revenue Code of 1986 and ex-
empt from tax under section 501(a) of such
Code.

“(b) SELECTION AMONG ELIGIBLE
PROJECTS.—

‘(1) ESTABLISHMENT.—The Secretary shall
establish criteria for selecting among

projects that meet the eligibility criteria
specified in subsection (a).

‘(2) SELECTION CRITERIA.—

‘““(A) IN GENERAL.—The selection criteria
shall include the following:

‘(i) The extent to which the project is na-
tionally or regionally significant, in terms of
expanding or improving the health care in-
frastructure of the United States or the re-
gion or in terms of the medical benefit that
the project will have.

‘‘(ii) The creditworthiness of the project,
including a determination by the Secretary
that any financing for the project has appro-
priate security features, such as a rate cov-
enant, credit enhancement requirements, or
debt services coverages, to ensure repay-
ment.

‘‘(iii) The extent to which assistance under
this title would foster innovative public-pri-
vate partnerships and attract private debt or
equity investment.

‘“(iv) The likelihood that assistance under
this title would enable the project to proceed
at an earlier date than the project would
otherwise be able to proceed.

‘“(v) The extent to which the project uses
or results in new technologies.

‘(vi) The amount of budget authority re-
quired to fund the Federal credit instrument
made available under this title.

‘(vii) The extent to which the project
helps maintain or protect the environment.

‘“(B) SPECIFIC REQUIREMENTS.—The selec-
tion criteria shall require that a project ap-
plicant—

‘(i) be engaged in research in the causes,
prevention, and treatment of cancer;

‘(i) be designated as a cancer center for
the National Cancer Institute or be des-
ignated by the State as the official cancer
institute of the State; and

‘‘(iii) be located in a State that, on the
date of enactment of this title, has a popu-
lation of less than 3,000,000 individuals.

‘(C) RATING LETTER.—For purposes of sub-
paragraph (A)(ii), the Secretary shall require
each project applicant to provide a rating
letter from at least 1 rating agency indi-
cating that the project’s senior obligations
have the potential to achieve an investment-
grade rating with or without credit enhance-
ment.

“SEC. 2203. SECURED LOANS.

‘“(a) IN GENERAL.—

‘(1 AGREEMENTS.—Subject to paragraphs
(2) through (4), the Secretary may enter into
agreements with 1 or more obligors to make
secured loans, the proceeds of which shall be
used—
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‘“(A) to finance eligible project costs;

‘“(B) to refinance interim construction fi-
nancing of eligible project costs; or

“(C) to refinance existing debt or prior
project obligations;
of any project selected under section 2202.

¢“(2) LIMITATION ON REFINANCING OF INTERIM
CONSTRUCTION FINANCING.—A loan under
paragraph (1) shall not refinance interim
construction financing under paragraph
(1)(B) later than 1 year after the date of sub-
stantial completion of the project.

““(3) RISK ASSESSMENT.—Before entering
into an agreement for a secured loan under
this subsection, the Secretary, in consulta-
tion with each rating agency providing a rat-
ing letter under section 2202(b)(2)(B), shall
determine an appropriate capital reserve
subsidy amount for each secured loan, tak-
ing into account such letter.

‘“(4) INVESTMENT-GRADE RATING REQUIRE-
MENT.—The funding of a secured loan under
this section shall be contingent on the
project’s senior obligations receiving an in-
vestment-grade rating, except that—

““(A) the Secretary may fund an amount of
the secured loan not to exceed the capital re-
serve subsidy amount determined under
paragraph (3) prior to the obligations receiv-
ing an investment-grade rating; and

‘(B) the Secretary may fund the remaining
portion of the secured loan only after the ob-
ligations have received an investment-grade
rating by at least 1 rating agency.

““(b) TERMS AND LIMITATIONS.—

‘(1) IN GENERAL.—A secured loan under
this section with respect to a project shall be
on such terms and conditions and contain
such covenants, representations, warranties,
and requirements (including requirements
for audits) as the Secretary determines ap-
propriate.

‘4(2) MAXIMUM AMOUNT.—The amount of the
secured loan shall not exceed 100 percent of
the reasonably anticipated eligible project
costs.

““(3) PAYMENT.—The secured loan—

“(A) shall—

‘(i) be payable, in whole or in part, from
reliable revenue sources; and

‘‘(ii) include a rate covenant, coverage re-
quirement, or similar security feature sup-
porting the project obligations; and

‘“(B) may have a lien on revenues described
in subparagraph (A) subject to any lien se-
curing project obligations.

‘“(4) INTEREST RATE.—The interest rate on
the secured loan shall be not less than the
yield on marketable United States Treasury
securities of a similar maturity to the matu-
rity of the secured loan on the date of execu-
tion of the loan agreement.

‘() MATURITY DATE.—The final maturity
date of the secured loan shall be not later
than 30 years after the date of substantial
completion of the project.

‘“(6) NONSUBORDINATION.—The secured loan
shall not be subordinated to the claims of
any holder of project obligations in the event
of bankruptcy, insolvency, or liquidation of
the obligor.

“(7Ty FEES.—The Secretary may establish
fees at a level sufficient to cover all or a por-
tion of the costs to the Federal Government
of making a secured loan under this section.

‘‘(c) REPAYMENT.—

‘(1) SCHEDULE.—The Secretary shall estab-
lish a repayment schedule for each secured
loan under this section based on the pro-
jected cash flow from project revenues and
other repayment sources.

‘(2) COMMENCEMENT.—Scheduled loan re-
payments of principal or interest on a se-
cured loan under this section shall com-
mence not later than 5 years after the date
of substantial completion of the project.

‘(3) SOURCES OF REPAYMENT FUNDS.—The
sources of funds for scheduled loan repay-
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ments under this section shall include any
revenue generated by the project.

‘‘(4) DEFERRED PAYMENTS.—

‘““(A) AUTHORIZATION.—If, at any time dur-
ing the 10 years after the date of substantial
completion of the project, the project is un-
able to generate sufficient revenues to pay
the scheduled loan repayments of principal
and interest on the secured loan, the Sec-
retary may, subject to subparagraph (C),
allow the obligor to add unpaid principal and
interest to the outstanding balance of the se-
cured loan.

“(B) INTEREST.—Any payment deferred
under subparagraph (A) shall—

‘(i) continue to accrue interest in accord-
ance with subsection (b)(4) until fully repaid;
and

‘“(ii) be scheduled to be amortized over the
remaining term of the loan beginning not
later than 10 years after the date of substan-
tial completion of the project in accordance
with paragraph (1).

‘“(C) CRITERIA.—

‘(i) IN GENERAL.—Any payment deferral
under subparagraph (A) shall be contingent
on the project meeting criteria established
by the Secretary.

“(i1) REPAYMENT STANDARDS.—The criteria
established under clause (i) shall include
standards for reasonable assurance of repay-
ment.

““(5) PREPAYMENT.—

‘“(A) USE OF EXCESS REVENUES.—ANy excess
revenues that remain after satisfying sched-
uled debt service requirements on the
project obligations and secured loan and all
deposit requirements under the terms of any
trust agreement, bond resolution, reimburse-
ment agreement, credit agreement, loan
agreement, or similar agreement securing
project obligations may be applied annually
to prepay the secured loan without penalty.

“(B) USE OF PROCEEDS OF REFINANCING.—
The secured loan may be prepaid at any time
without penalty, regardless of whether such
repayment is from the proceeds of refi-
nancing from non-Federal funding sources.

‘(6) FORGIVENESS OF INDEBTEDNESS.—The
Secretary may forgive a loan secured under
this title under terms and conditions that
are analogous to the loan forgiveness provi-
sion for student loans under part D of title
IV of the Higher Education Act of 1965 (20
U.S.C. 1087a et seq.), except that the Sec-
retary shall condition such forgiveness on
the establishment by the project of—

‘““(A) an outreach program for cancer pre-
vention, early diagnosis, and treatment that
provides services to a substantial majority of
the residents of a State or region, including
residents of rural areas;

‘(B) an outreach program for cancer pre-
vention, early diagnosis, and treatment that
provides services to multiple Indian tribes;
and

“(C)(1) unique research resources (such as
population databases); or

‘“(ii) an affiliation with an entity that has
unique research resources.

“(d) SALE OF SECURED LOANS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
as soon as practicable after substantial com-
pletion of a project and after notifying the
obligor, the Secretary may sell to another
entity or reoffer into the capital markets a
secured loan for the project if the Secretary
determines that the sale or reoffering can be
made on favorable terms.

‘“(2) CONSENT OF OBLIGOR.—In making a
sale or reoffering under paragraph (1), the
Secretary may not change the original terms
and conditions of the secured loan without
the written consent of the obligor.

‘‘(e) LOAN GUARANTEES.—

‘(1) IN GENERAL.—The Secretary may pro-
vide a loan guarantee to a lender in lieu of
making a secured loan if the Secretary de-
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termines that the budgetary cost of the loan
guarantee is substantially the same as that
of a secured loan.

‘“(2) TERMS.—The terms of a guaranteed
loan shall be consistent with the terms set
forth in this section for a secured loan, ex-
cept that the rate on the guaranteed loan
and any prepayment features shall be nego-
tiated between the obligor and the lender,
with the consent of the Secretary.

“SEC. 2204. LINES OF CREDIT.

‘“‘(a) IN GENERAL.—

‘(1) AGREEMENTS.—Subject to paragraphs
(2) through (4), the Secretary may enter into
agreements to make available lines of credit
to 1 or more obligors in the form of direct
loans to be made by the Secretary at future
dates on the occurrence of certain events for
any project selected under section 2202.

‘“(2) USE OF PROCEEDS.—The proceeds of a
line of credit made available under this sec-
tion shall be available to pay debt service on
project obligations issued to finance eligible
project costs, extraordinary repair and re-
placement costs, operation and maintenance
expenses, and costs associated with unex-
pected Federal or State environmental re-
strictions.

‘“(3) RISK ASSESSMENT.—Before entering
into an agreement for a secured loan under
this subsection, the Secretary, in consulta-
tion with each rating agency providing a rat-
ing letter under section 2202(b)(2)(B), shall
determine an appropriate subsidy amount for
each secured loan, taking into account such
letter.

‘“(4) INVESTMENT-GRADE RATING REQUIRE-
MENT.—The funding of a line of credit under
this section shall be contingent on the
project’s senior obligations receiving an in-
vestment-grade rating from at least 1 rating
agency.

““(b) TERMS AND LIMITATIONS.—

‘(1) IN GENERAL.—A line of credit under
this section with respect to a project shall be
on such terms and conditions and contain
such covenants, representations, warranties,
and requirements (including requirements
for audits) as the Secretary determines ap-
propriate.

“(2) MAXIMUM AMOUNTS.—

‘“(A) TOTAL AMOUNT.—The total amount of
the line of credit shall not exceed 33 percent
of the reasonably anticipated eligible project
costs.

‘(B) 1-YEAR DRAWS.—The amount drawn in
any 1 year shall not exceed 20 percent of the
total amount of the line of credit.

‘“(3) DRAWS.—Any draw on the line of cred-
it shall represent a direct loan and shall be
made only if net revenues from the project
(including capitalized interest, any debt
service reserve fund, and any other available
reserve) are insufficient to pay the costs
specified in subsection (a)(2).

‘“(4) INTEREST RATE.—The interest rate on a
direct loan resulting from a draw on the line
of credit shall be not less than the yield on
30-year marketable United States Treasury
securities as of the date on which the line of
credit is obligated.

¢“(6) SECURITY.—The line of credit—

““(A) shall—

‘(i) be payable, in whole or in part, from
reliable revenue sources; and

‘“(ii) include a rate covenant, coverage re-
quirement, or similar security feature sup-
porting the project obligations; and

‘(B) may have a lien on revenues described
in subparagraph (A) subject to any lien se-
curing project obligations.

‘(6) PERIOD OF AVAILABILITY.—The line of
credit shall be available during the period
beginning on the date of substantial comple-
tion of the project and ending not later than
10 years after that date.

“(7T) RIGHTS OF THIRD-PARTY CREDITORS.—
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““(A) AGAINST FEDERAL GOVERNMENT.—A
third-party creditor of the obligor shall not
have any right against the Federal Govern-
ment with respect to any draw on the line of
credit.

‘“(B) ASSIGNMENT.—An obligor may assign
the line of credit to 1 or more lenders or to
a trustee on the lenders’ behalf.

‘“(8) NONSUBORDINATION.—A direct loan
under this section shall not be subordinated
to the claims of any holder of project obliga-
tions in the event of bankruptcy, insolvency,
or liquidation of the obligor.

‘“(9) FEES.—The Secretary may establish
fees at a level sufficient to cover all or a por-
tion of the costs to the Federal Government
of providing a line of credit under this sec-
tion.

¢(10) RELATIONSHIP TO OTHER CREDIT IN-
STRUMENTS.—A project that receives a line of
credit under this section also shall not re-
ceive a secured loan or loan guarantee under
section 2203 of an amount that, combined
with the amount of the line of credit, ex-
ceeds 100 percent of eligible project costs.

“(c) REPAYMENT.—

‘(1) TERMS AND CONDITIONS.—The Sec-
retary shall establish repayment terms and
conditions for each direct loan under this
section based on the projected cash flow
from project revenues and other repayment
sources.

‘(2) TIMING.—AIl scheduled repayments of
principal or interest on a direct loan under
this section shall commence not later than 5
yvears after the end of the period of avail-
ability specified in subsection (b)(6) and be
fully repaid, with interest, by the date that
is 25 years after the end of the period of
availability specified in subsection (b)(6).

‘(3) SOURCES OF REPAYMENT FUNDS.—The
sources of funds for scheduled loan repay-
ments under this section shall include reli-
able revenue sources.

“SEC. 2205. PROJECT SERVICING.

‘‘(a) REQUIREMENT.—The State in which a
project that receives financial assistance
under this title is located may identify a
local servicer to assist the Secretary in serv-
icing the Federal credit instrument made
available under this title.

“(b) AGENCY; FEES.—If a State identifies a
local servicer under subsection (a), the local
servicer—

‘(1) shall act as the agent for the Sec-
retary; and

‘(2) may receive a servicing fee, subject to
approval by the Secretary.

‘“(c) LIABILITY.—A local servicer identified
under subsection (a) shall not be liable for
the obligations of the obligor to the Sec-
retary or any lender.

¢“(d) ASSISTANCE FROM EXPERT FIRMS.—The
Secretary may retain the services of expert
firms in the field of project finance to assist
in the underwriting and servicing of Federal
credit instruments.

“SEC. 2206. STATE AND LOCAL PERMITS.

‘“The provision of financial assistance
under this title with respect to a project
shall not—

‘(1) relieve any recipient of the assistance
of any obligation to obtain any required
State or local permit or approval with re-
spect to the project;

‘(2) limit the right of any unit of State or
local government to approve or regulate any
rate of return on private equity invested in
the project; or

‘“(3) otherwise supersede any State or local
law (including any regulation) applicable to
the construction or operation of the project.
“SEC. 2207. REGULATIONS.

“The Secretary may issue such regulations
as the Secretary determines appropriate to
carry out this title.

“SEC. 2208. FUNDING.

‘‘(a) FUNDING.—
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‘(1) IN GENERAL.—There are authorized to
be appropriated to carry out this title,
$49,000,000 to remain available during the pe-
riod beginning on July 1, 2004 and ending on
September 30, 2008.

“(2) ADMINISTRATIVE COSTS.—From funds
made available under paragraph (1), the Sec-
retary may use, for the administration of
this title, not more than $2,000,000 for each of
fiscal years 2004 through 2008.

“(b) CONTRACT AUTHORITY.—Notwith-
standing any other provision of law, ap-
proval by the Secretary of a Federal credit
instrument that uses funds made available
under this title shall be deemed to be accept-
ance by the United States of a contractual
obligation to fund the Federal credit instru-
ment.

‘‘(c) AVAILABILITY.—Amounts appropriated
under this section shall be available for obli-
gation on July 1, 2004.

“SEC. 2209. REPORT TO CONGRESS.

“Not later than 4 years after the date of
enactment of this title, the Secretary shall
submit to Congress a report summarizing the
financial performance of the projects that
are receiving, or have received, assistance
under this title, including a recommendation
as to whether the objectives of this title are
best served—

‘(1) by continuing the program under the
authority of the Secretary;

“(2) by establishing a Government corpora-
tion or Government-sponsored enterprise to
administer the program; or

‘(3) by phasing out the program and rely-
ing on the capital markets to fund the types
of infrastructure investments assisted by
this title without Federal participation.”.
SEC. 609. CAPITAL INFRASTRUCTURE REVOLV-

ING LOAN PROGRAM.

(a) IN GENERAL.—Part A of title XVI of the
Public Health Service Act (42 U.S.C. 300q et
seq.) is amended by adding at the end the fol-
lowing new section:

‘‘CAPITAL INFRASTRUCTURE REVOLVING LOAN

PROGRAM

“SEC. 1603. (a) AUTHORITY TO MAKE AND
GUARANTEE LOANS.—

‘(1) AUTHORITY TO MAKE LOANS.—The Sec-
retary may make loans from the fund estab-
lished under section 1602(d) to any rural enti-
ty for projects for capital improvements, in-
cluding—

‘“(A) the acquisition of land necessary for
the capital improvements;

‘(B) the renovation or modernization of
any building;

“(C) the acquisition or repair of fixed or
major movable equipment; and

‘(D) such other project expenses as the
Secretary determines appropriate.

““(2) AUTHORITY TO GUARANTEE LOANS.—

‘“(A) IN GENERAL.—The Secretary may
guarantee the payment of principal and in-
terest for loans made to rural entities for
projects for any capital improvement de-
scribed in paragraph (1) to any non-Federal
lender.

“(B) INTEREST SUBSIDIES.—In the case of a
guarantee of any loan made to a rural entity
under subparagraph (A), the Secretary may
pay to the holder of such loan, for and on be-
half of the project for which the loan was
made, amounts sufficient to reduce (by not
more than 3 percent) the net effective inter-
est rate otherwise payable on such loan.

‘“(b) AMOUNT OF LOAN.—The principal
amount of a loan directly made or guaran-
teed under subsection (a) for a project for
capital improvement may not exceed
$5,000,000.

“‘(c) FUNDING LIMITATIONS.—

‘(1) GOVERNMENT CREDIT SUBSIDY EXPO-
SURE.—The total of the Government credit
subsidy exposure under the Credit Reform
Act of 1990 scoring protocol with respect to
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the loans outstanding at any time with re-
spect to which guarantees have been issued,
or which have been directly made, under sub-
section (a) may not exceed $50,000,000 per
year.

‘“(2) TOTAL AMOUNTS.—Subject to para-
graph (1), the total of the principal amount
of all loans directly made or guaranteed
under subsection (a) may not exceed
$250,000,000 per year.

“(d) CAPITAL ASSESSMENT AND PLANNING
GRANTS.—

‘(1) NONREPAYABLE GRANTS.—Subject to
paragraph (2), the Secretary may make a
grant to a rural entity, in an amount not to
exceed $50,000, for purposes of capital assess-
ment and business planning.

‘(2) LIMITATION.—The cumulative total of
grants awarded under this subsection may
not exceed $2,500,000 per year.

‘‘(e) TERMINATION OF AUTHORITY.—The Sec-
retary may not directly make or guarantee
any loan under subsection (a) or make a
grant under subsection (d) after September
30, 2008.”".

(b) RURAL ENTITY DEFINED.—Section 1624 of
the Public Health Service Act (42 U.S.C.
300s-3) is amended by adding at the end the
following new paragraph:

‘“(14)(A) The term ‘rural entity’ includes—

‘‘(i) a rural health clinic, as defined in sec-
tion 1861(aa)(2) of the Social Security Act;

‘(ii) any medical facility with at least 1
bed, but with less than 50 beds, that is lo-
cated in—

‘“(I) a county that is not part of a metro-
politan statistical area; or

“(IT) a rural census tract of a metropolitan
statistical area (as determined under the
most recent modification of the Goldsmith
Modification, originally published in the
Federal Register on February 27, 1992 (57
Fed. Reg. 6725));

‘(iii) a hospital that is classified as a
rural, regional, or national referral center
under section 1886(d)(5)(C) of the Social Secu-
rity Act; and

‘“(iv) a hospital that is a sole community
hospital (as defined in section
1886(d)(5)(D)(iii) of the Social Security Act).

‘“(B) For purposes of subparagraph (A), the
fact that a clinic, facility, or hospital has
been geographically reclassified under the
medicare program under title XVIII of the
Social Security Act shall not preclude a hos-
pital from being considered a rural entity
under clause (i) or (ii) of subparagraph (A).”.

(c) CONFORMING AMENDMENTS.—Section
1602 of the Public Health Service Act (42
U.S.C. 300g—-2) is amended—

(1) in subsection (b)(2)(D), by inserting ‘‘or
1603(a)(2)(B)” after ‘“1601(a)(2)(B)”’; and

(2) in subsection (d)—

(A) in paragraph (1)(C), by striking ‘‘sec-
tion 1601(a)(2)(B)” and inserting ‘‘sections
1601(a)(2)(B) and 1603(a)(2)(B)’’; and

(B) in paragraph (2)(A), by inserting ‘‘or
1603(a)(2)(B)” after ‘1601(a)(2)(B)”’.

SEC. 610. FEDERAL REIMBURSEMENT OF EMER-
GENCY HEALTH SERVICES FUR-
NISHED TO UNDOCUMENTED
ALIENS.

(a) TOTAL AMOUNT AVAILABLE FOR ALLOT-
MENT.—There is appropriated, out of any
funds in the Treasury not otherwise appro-
priated, $250,000,000 for each of fiscal years
2005 through 2008, for the purpose of making
allotments under this section to States de-
scribed in paragraph (1) or (2) of subsection
(b). Funds appropriated under the preceding
sentence shall remain available until ex-
pended.

(b) STATE ALLOTMENTS.—

(1) BASED ON PERCENTAGE OF UNDOCU-
MENTED ALIENS.—

(A) IN GENERAL.—Out of the amount appro-
priated under subsection (a) for a fiscal year,
the Secretary shall use $167,000,000 of such
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amount to make allotments for such fiscal
year in accordance with subparagraph (B).

(B) FORMULA.—The amount of the allot-
ment for each State for a fiscal year shall be
equal to the product of—

(i) the total amount available for allot-
ments under this paragraph for the fiscal
year; and

(ii) the percentage of undocumented aliens
residing in the State with respect to the
total number of such aliens residing in all
States, as determined by the Statistics Divi-
sion of the Immigration and Naturalization
Service, as of January 2003, based on the 2000
decennial census.

(2) BASED ON NUMBER OF UNDOCUMENTED
ALIEN APPREHENSION STATES.—

(A) IN GENERAL.—Out of the amount appro-
priated under subsection (a) for a fiscal year,
the Secretary shall use $83,000,000 of such
amount to make allotments for such fiscal
year for each of the 6 States with the highest
number of undocumented alien apprehen-
sions for such fiscal year.

(B) DETERMINATION OF ALLOTMENTS.—The
amount of the allotment for each State de-
scribed in subparagraph (A) for a fiscal year
shall bear the same ratio to the total
amount available for allotments under this
paragraph for the fiscal year as the ratio of
the number of undocumented alien apprehen-
sions in the State in that fiscal year bears to
the total of such numbers for all such States
for such fiscal year.

(C) DATA.—For purposes of this paragraph,
the highest number of undocumented alien
apprehensions for a fiscal year shall be based
on the 4 most recent quarterly apprehension
rates for undocumented aliens in such
States, as reported by the Immigration and
Naturalization Service.

(3) RULE OF CONSTRUCTION.—Nothing in this
section shall be construed as prohibiting a
State that is described in both of paragraphs
(1) and (2) from receiving an allotment under
both paragraphs for a fiscal year.

(c) USE OF FUNDS.—

(1) AUTHORITY TO MAKE PAYMENTS.—From
the allotments made for a State under sub-
section (b) for a fiscal year, the Secretary
shall pay directly to local governments, hos-
pitals, or other providers located in the
State (including providers of services re-
ceived through an Indian Health Service fa-
cility whether operated by the Indian Health
Service or by an Indian tribe or tribal orga-
nization) that provide uncompensated emer-
gency health services furnished to undocu-
mented aliens during that fiscal year, and to
the State, such amounts (subject to the total
amount available from such allotments) as
the local governments, hospitals, providers,
or State demonstrate were incurred for the
provision of such services during that fiscal
year.

(2) LIMITATION ON STATE USE OF FUNDS.—
Funds paid to a State from allotments made
under subsection (b) for a fiscal year may
only be used for making payments to local
governments, hospitals, or other providers
for costs incurred in providing emergency
health services to undocumented aliens or
for State costs incurred with respect to the
provision of emergency health services to
such aliens.

(3) INCLUSION OF COSTS INCURRED WITH RE-
SPECT TO CERTAIN ALIENS.—Uncompensated
emergency health services furnished to
aliens who have been allowed to enter the
United States for the sole purpose of receiv-
ing emergency health services may be in-
cluded in the determination of costs incurred
by a State, local government, hospital, or
other provider with respect to the provision
of such services.

(d) APPLICATIONS; ADVANCE PAYMENTS.—

(1) DEADLINE FOR ESTABLISHMENT OF APPLI-
CATION PROCESS.—
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(A) IN GENERAL.—Not later than September
1, 2004, the Secretary shall establish a proc-
ess under which States, local governments,
hospitals, or other providers located in the
State may apply for payments from allot-
ments made under subsection (b) for a fiscal
yvear for uncompensated emergency health
services furnished to undocumented aliens
during that fiscal year.

(B) INCLUSION OF MEASURES TO COMBAT
FRAUD.—The Secretary shall include in the
process established under subparagraph (A)
measures to ensure that fraudulent pay-
ments are not made from the allotments de-
termined under subsection (b).

(2) ADVANCE PAYMENT; RETROSPECTIVE AD-
JUSTMENT.—The process established under
paragraph (1) shall allow for making pay-
ments under this section for each quarter of
a fiscal year on the basis of advance esti-
mates of expenditures submitted by appli-
cants for such payments and such other in-
vestigation as the Secretary may find nec-
essary, and for making reductions or in-
creases in the payments as necessary to ad-
just for any overpayment or underpayment
for prior quarters of such fiscal year.

(e) DEFINITIONS.—In this section:

(1) HOSPITAL.—The term ‘‘hospital’ has the
meaning given such term in section 1861(e) of
the Social Security Act (42 U.S.C. 1395x(e)).

(2) INDIAN TRIBE; TRIBAL ORGANIZATION.—
The terms ‘‘Indian tribe’’ and ‘‘tribal organi-
zation” have the meanings given such terms
in section 4 of the Indian Health Care Im-
provement Act (25 U.S.C. 1603).

(3) PROVIDER.—The term ‘‘provider’” in-
cludes a physician, any other health care
professional licensed under State law, and
any other entity that furnishes emergency
health services, including ambulance serv-
ices.

(4) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of Health and Human
Services.

(6) STATE.—The term ‘‘State’ means the 50
States and the District of Columbia.

SEC. 611. INCREASE IN APPROPRIATION TO THE
HEALTH CARE FRAUD AND ABUSE
CONTROL ACCOUNT.

Section 1817(k)(3)(A)
1395i(k)(3)(A)) is amended—

(1) in clause (i)—

(A) in subclause (II), by striking ‘‘and’ at
the end; and

(B) by striking subclause (III), and insert-
ing the following new subclauses:

‘“(III) for fiscal year 2004, the limit for fis-
cal year 2003 increased by $10,000,000;

‘“(IV) for fiscal year 2005, the limit for fis-
cal year 2003 increased by $15,000,000;

(V) for fiscal year 2006, the limit for fiscal
year 2003 increased by $25,000,000; and

‘“(VI) for each fiscal year after fiscal year
2006, the limit for fiscal year 2003.”’; and

(2) in clause (ii)—

(A) in subclause (VI), by striking ‘“‘and’ at
the end;

(B) in subclause (VII)—

(i) by striking ‘‘each fiscal year after fiscal
year 2002 and inserting ‘‘fiscal year 2003"’;
and

(ii) by striking the period and inserting a
semicolon; and

(3) by adding at the end the following:

¢(VIII) for fiscal year 2004, $170,000,000;

“(IX) for fiscal year 2005, $175,000,000;

“(X) for fiscal year 2006, $185,000,000; and

‘“(XI) for each fiscal year after fiscal year
2006, not less than $150,000,000 and not more
than $160,000,000.”".

SEC. 612. INCREASE IN CIVIL PENALTIES UNDER
THE FALSE CLAIMS ACT.

(a) IN GENERAL.—Section 3729(a) of title 31,
United States Code, is amended—

(1) by striking $5,000” and
¢‘$7,500”’; and

(42 U.S.C.
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(2) by striking ‘$10,000" and inserting
°$15,000"".
(b) EFFECTIVE DATE.—The amendments

made by subsection (a) shall apply to viola-

tions occurring on or after January 1, 2004.

SEC. 613. INCREASE IN CIVIL MONETARY PEN-
ALTIES UNDER THE SOCIAL SECU-
RITY ACT.

(a) IN GENERAL.—Section 1128A(a) (42
U.S.C. 1320a-Ta(a)), in the matter following
paragraph (7), is amended—

(1) by striking ¢‘$10,000 each place it ap-
pears and inserting ‘“$12,500°’;

(2) by striking ‘$15,000" and inserting
¢$18,750"’; and

(3) striking “‘$50,000 and inserting
$62,500"".

(b) EFFECTIVE DATE.—The amendments

made by subsection (a) shall apply to viola-
tions occurring on or after January 1, 2004.
SEC. 614. EXTENSION OF CUSTOMS USER FEES.

Section 13031(j)(3) of the Consolidated Om-
nibus Budget Reconciliation Act of 1985 (19
U.S.C. 58¢(j)(3)) is amended by striking ‘‘Sep-
tember 30, 2003 and inserting ‘‘September
30, 2013,

Mr. GRASSLEY. Mr. President, the
technical corrections in this modifica-
tion obviously have been agreed to by
Senator BAUCUS or I would not have of-
fered it, and they are not controversial.
The corrected items in this modifica-
tion are technical in nature. It merely
perfects policies in the Finance Com-
mittee’s reported mark that were
drafted incorrectly in S. 1. The cor-
rected items also reflect drafting
changes that, while small, were impor-
tant from CBO’s perspective in getting
us a complete score. All of these tech-
nical changes are incorporated now
into this modified version of S. 1.

The new version also includes an offi-
cial line-by-line score from the Con-
gressional Budget Office. I am looking
forward to getting on to amendments
at this point. I repeat what I said yes-
terday: My hope is the spirit of comity
and consensus building that existed in
the Finance Committee last week will
be and can be, and I am surely going to
work for it to be, replicated here on the
Senate floor. The Finance Committee
members reached across party lines to
arrive at that consensus. For some it
was very difficult. But the final vote
showed a lot of give and take because
that vote out of committee was 16 to 5.
I hope that same spirit will prevail
here today and in the coming days this
week and next week that we are on the
bill.

There was another part of the con-
sent I did not ask. I now ask unani-
mous consent the amendment be
agreed to—our professional staff has
some disagreement whether or not I
should be making that motion at this
point, so I will not.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, the Senator
from Michigan is now going to offer her
amendment. We are willing to enter
into a time agreement on the amend-
ment. There are a number of meetings
at the White House, I am told, that
prevent our arriving at a definite time
for the amendment today. I have spo-
ken to the staff on both sides, and
maybe at 3:15 we could have a vote.
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Members should keep that in mind,
that we may be able to do that.

There is nothing definite at this
stage. I want the record to reflect we
are not trying to stall movement of
this bill. We have this amendment, this
important amendment. We are ready to
vote on it earlier than 3:15. But because
of the White House calling Senators
down, we will be unable to do that.

Mr. GRASSLEY. Mr. President, in
addition to what the Senator ex-
pressed, it is a desire on our part that
we would have some votes yet today
and that we would like to move along
very quickly. I think the spirit he has
set is one that is shared on our side,
even to the point of being specific
statements from our leadership, the ex-
tent to which they would hope to have
some votes today.

I yield the floor.

Mr. REID. It was suggested earlier
today that we would rotate back and
forth on amendments. That is fine. I
think we have more amendments than
you have, but if that is the case, we are
happy to alternate back and forth.

Mr. GRASSLEY. Mr. President, if I
may further add to what the Senator
said, for our part, we would like to
have a very general rule that we would
alternate back and forth, but it is also
our belief on this side that we would
give great deference to the other side
to offer amendments, two Democratic
or three Democratic amendments in
order so we could be very flexible on
that. We did want to reserve and pro-
vide some predictability to the order
on the floor because there might be
some Members on the Republican side
who would like to offer an amendment,
and they want some certainty when
that would be done.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

AMENDMENT NO. 931

Ms. STABENOW. Mr. President, I
send an amendment to the desk on be-
half of myself, Senators BOXER, BOB
GRAHAM, ROCKEFELLER, HARKIN, CANT-
WELL, KERRY, BINGAMAN, JACK REED,
CLINTON, and MIKULSKI. I ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Michigan [Ms. STABE-
Now], for herself, Mrs. BOXER, Mr. GRAHAM of
Florida, Mr. ROCKEFELLER, Mr. HARKIN, Ms.
CANTWELL, Mr. KERRY, Mr. BINGAMAN, Mr.
REED, Mrs. CLINTON, and Ms. MIKULSKI, pro-
poses an amendment numbered 931.

Ms. STABENOW. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To require that the Medicare plan,

to be known as the Medicare Guaranteed

Option, be available to all eligible bene-

ficiaries in every year)

Beginning on page 74, strike line 10 and all
that follows through page 84, line 3, and in-
sert the following:

‘‘(e) MEDICARE GUARANTEED OPTION.—
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‘(1) ACCESS.—

‘“(A) IN GENERAL.—The Administrator shall
enter into a contract with an entity in each
area (established under section 1860D-10) to
provide eligible beneficiaries enrolled under
this part (and not, except for an MSA plan or
a private fee-for-service plan that does not
provide qualified prescription drug coverage,
enrolled in a MedicareAdvantage plan) and
residing in the area with standard prescrip-
tion drug coverage (including access to nego-
tiated prices for such beneficiaries pursuant
to section 1860D-6(e)). An entity may be
awarded a contract for more than 1 area but
the Administrator may enter into only 1
such contract in each such area.

“(B) ENTITY REQUIRED TO MEET BENEFICIARY
PROTECTION AND OTHER REQUIREMENTS.—AnN
entity with a contract under subparagraph
(A) shall meet the requirements described in
section 1860D-5 and such other requirements
determined appropriate by the Adminis-
trator.

‘(C) COMPETITIVE PROCEDURES.—Competi-
tive procedures (as defined in section 4(5) of
the Office of Federal Procurement Policy
Act (41 U.S.C. 403(5))) shall be used to enter
into a contract under subparagraph (A).

(D) SAME TIMEFRAME AS MEDICARE PRE-
SCRIPTION DRUG PLANS.—The Administrator
shall apply similar timeframes for the sub-
mission of bids and entering into to con-
tracts under this subsection as the Adminis-
trator applies to Medicare Prescription Drug
plans.

¢(2) MONTHLY BENEFICIARY OBLIGATION FOR
ENROLLMENT.—In the case of an eligible bene-
ficiary receiving access to qualified prescrip-
tion drug coverage through enrollment with
an entity with a contract under paragraph
(1)(A), the monthly beneficiary obligation of
such beneficiary for such enrollment shall be
an amount equal to the applicable percent
(as determined under section 1860D-17(c) be-
fore any adjustment under paragraph (2) of
such section) of the monthly national aver-
age premium (as computed under section
1860D-15 before any adjustment under sub-
section (b) of such section) for the year.

“(3) PAYMENTS UNDER THE CONTRACT.—

‘““(A) IN GENERAL.—A contract entered into
under paragraph (1)(A) shall provide for—

‘(i) payment for the negotiated costs of
covered drugs provided to eligible bene-
ficiaries enrolled with the entity; and

‘(i) payment of prescription management
fees that are tied to performance require-
ments established by the Administrator for
the management, administration, and deliv-
ery of the benefits under the contract.

‘(B) PERFORMANCE REQUIREMENTS.—The
performance requirements established by the
Administrator pursuant to subparagraph
(A)(ii) shall include the following:

‘“(i) The entity contains costs to the Pre-
scription Drug Account and to eligible bene-
ficiaries enrolled under this part and with
the entity.

‘‘(i1) The entity provides such beneficiaries
with quality clinical care.

‘“(iii) The entity provides such bene-
ficiaries with quality services.

¢(C) ENTITY ONLY AT RISK TO THE EXTENT OF
THE FEES TIED TO PERFORMANCE REQUIRE-
MENTS.—An entity with a contract under
paragraph (1)(A) shall only be at risk for the
provision of benefits under the contract to
the extent that the management fees paid to
the entity are tied to performance require-
ments under subparagraph (A)(ii).

‘“(4) TERM OF CONTRACT.—A contract en-
tered into under paragraph (1)(A) shall be for
a period of at least 2 years but not more than
b years.

‘“(5) NO EFFECT ON ACCESS REQUIREMENTS.—
The contract entered into under subpara-
graph (1)(A) shall be in addition to the plans
required under subsection (d)(1).
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‘“(6) AUTHORITY TO PREVENT INCREASED
cosTs.—If the Administrator determines
that Federal payments made with respect to
eligible beneficiaries enrolled in a contract
under paragraph (1)(A) exceed on average the
Federal payments made with respect to eli-
gible beneficiaries enrolled in a Medicare
Prescription Drug plan or a
MedicareAdvantage plan (with respect to
qualified prescription drug coverage), the
Administrator may adjust the requirements
or payments under such a contract to elimi-
nate such excess.

Ms. STABENOW. Mr. President, first
of all, before explaining the amend-
ment, I commend my colleagues for
their leadership on the Finance Com-
mittee. They have been working very
diligently—the chairman, Senator
GRASSLEY, and the ranking member,
Senator BAUCUS, and members on both
sides of the aisle. I commend them for
bringing forward one of the most crit-
ical issues affecting American people,
American families, American seniors
today. While we may disagree on spe-
cifics and on what is the best approach,
I very much commend them for giving
us the opportunity to debate this crit-
ical issue and for the hard work that
has gone on, on both sides.

My amendment is a simple one. It
would provide another choice of pre-
scription drug plans for seniors on
Medicare. In fact, it would provide the
choice the majority of seniors want to
make on Medicare.

The underlying bill allows seniors to
choose a prescription drug plan, but
only if the plan is one offered by a pri-
vate insurance company. My amend-
ment simply allows seniors to get their
prescription drugs through the Medi-
care Program. It is creating one more
option. The legislation before us tries
to expand health care choices for peo-
ple on Medicare. Regrettably, it does
not provide the full range of choices for
seniors.

Without my amendment, we are not
in fact providing the full range of
choices, including the one for which
the seniors are asking. My amendment
will allow seniors the choice to get
their prescriptions filled within tradi-
tional Medicare, to choose a private
prescription drug plan, or enroll in a
PPO or an HMO. This range of choice
will foster competition among the dif-
ferent plans and allow our seniors to
make the best possible choice for
themselves. This amendment puts all
of the plans on the same footing and
does not favor one over the other.

I think it is also important to note
that the private plans described in the
bill don’t exist today. In fact, Robert
Reischauer was quoted recently in the
New York Times saying, ‘‘Private
drug-only plans don’t exist in nature.”
They don’t currently exist in nature.
So we are designing a system around
plans that do not currently exist.

Medicare does exist. A Medicare plan
is one that we know we can put to-
gether and that seniors can count on,
at the same time giving the oppor-
tunity for new plans to be created, as
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well as the structures of HMOs and
PPOs.

I also think this plan could actually
save the Federal Government dollars,
and certainly the record would reflect
that. There is ample objective evidence
that providing health care through the
Medicare Program is more efficient
than through the private sector. This is
one area where the evidence is clear,
based on various points of information.
Let me just share some with you.

On May 5, 2003, the New York Times
reported on findings by MedPAC, our
own nonpartisan advisory plan.
MedPAC discovered that private health
plan fees are about 15 percent higher
than Medicare. The Center for Study-
ing Health Systems Change has also
made similar findings. So we know
that if we go to private plans, on aver-
age, services will be about 15 percent
higher—more costly for fees for serv-
ices. Surgeries, they found, were about
26 percent more. Radiology was about
19 percent more. Hospital and nursing
home visits and consultations were 9
percent more. On average, we know it
doesn’t in fact cost less to provide serv-
ices to private plans. Independent, non-
partisan organizations have found that
it in fact costs more.

Also, using private plans would like-
ly cost additional dollars. In the year
2000, our own General Accounting Of-
fice estimated that payments to
Medicare+Choice plans—and those are
the Medicare HMOs that were set up in
1997—exceeded the costs that would
have been incurred for treating pa-
tients directly through traditional
Medicare by an annual average of 13.2
percent.

So, again, we have a situation where
our own nonpartisan, objective General
Accounting Office said that providing
services through Medicare HMOs actu-
ally cost, on average, 13.2 percent more
than the same service offered under
traditional Medicare, where seniors get
to select their own doctors and have
the dependability of knowing that
Medicare will be there.

Thirdly, private plans are not nec-
essarily more efficient than Medicare.
The inspector general of the Depart-
ment of Health and Human Services
found that HMOs that contract with
Medicare, on average, spent 15 percent
of their revenue on administrative
costs rather than on health care. In
fact, we know those numbers can be
even higher in other private sector
plans. Dollars have been put aside in
this plan to cover higher administra-
tive costs. Some managed care systems
spend as much as 32 percent of their
revenue. That means that for every
precious dollar we have that we want
to help seniors pay for their medicine,
about one-third of that could go to ad-
ministration.

By contrast, the Medicare plan
spends only 2 percent of its budget on
administrative overhead. On average, a
private HMO—and we realize more
plans are being developed under this
proposal than just HMOs, but if we
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look at what we have to go on in terms
of the differences, it is 2 percent ad-
ministrative costs under Medicare and
an average of 15 percent for HMOs. And
we know that in some areas, in fact, it
is even higher administrative costs for
other private insurance plans.

Furthermore, the enrollment experi-
ence with private plans in Medicare has
certainly not been stellar. In the past 5
years, 2.5 million seniors have been
dropped by their Medicare HMO. As I
have indicated before, one of those in
fact was my own mother in Lansing,
MI, who had a very positive experience
under a Medicare HMO. But the deci-
sion was made, for financial reasons, to
no longer cover Medicare recipients.
She lost her plan and her doctor, and
she was left to figure out how else she
would be receiving care under Medi-
care.

In 2002, three plans in Michigan
dropped out of Medicare+Choice alto-
gether, while two dropped significant
numbers of enrollees. More than 31,000
seniors in Michigan have been dropped
just since 2002. What does that mean in
real terms for people? It means that
they went into a system, they had a
doctor, they were within a certain kind
of health care system; then the private
managed care plan decided to pull out,
and they were then left to go find an-
other plan, actually another doctor,
and another way of providing health
care.

Only 8 of 83 counties in Michigan now
have private Medicare HMO plans, and
all of them are concentrated in one
area, southeastern Michigan, around
metro Detroit, which means that those
in the Upper Peninsula of our State
don’t have that choice. I expect it
would be very difficult for them to find
a private sector plan, even into the fu-
ture, in northern Michigan, the Upper
Peninsula, or the west side of the
State. Right now, the only option is
obviously around metro Detroit. None
of the remaining Medicare HMOs in
Michigan is accepting new enrollees.

One Michigan provider even chose to
pay a $25,000 fine to get out of
Medicare+Choice and stop serving sen-
iors immediately rather than go
through the official withdrawal proc-
ess. That requires more than 3 months
of notice of intent to withdraw. By
pulling out immediately, this plan left
our seniors in the lurch with very little
transition time to explore other ways
in order to be able to get their health
coverage.

Because of the poor records of the
Medicare+Choice plan, almost 9 out of
10 seniors—basically 89 percent—have
decided to stay in traditional Medi-
care. I believe they ought to have the
choice to do that. That is what my
amendment is all about. It is saying to
those right now who have had a choice
of a private managed care plan or tra-
ditional Medicare since 1997, who have
chosen to stay with traditional Medi-
care, to choose their own doctor, to
know that regardless of where they live
they will have the dependability, the
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stability of Medicare, it will be there
for those individuals who have chosen
overwhelmingly to stay in traditional
Medicare—=89 percent.

Any one of us would love that kind of
a percentage when people are choosing
in an election. Eighty-nine percent of
the seniors today have said they want
traditional Medicare. Yet this choice
they have made is not available to
them if there are two or more private
sector plans available in their region.
Essentially, unfortunately, what the
current plan says is you have made
your choice; we do not like your
choice; pick again. My amendment
would guarantee seniors would be able
to have that choice.

I know some colleagues strongly be-
lieve that moving seniors into the pri-
vate sector is the best way to provide
them prescription drug coverage. While
I respectfully disagree with this
premise, I think it is a good idea to
provide private sector options for those
who desire them.

Back to my own family, I think my
mother should have that choice, and
she should be able to go into
Medicare+Choice or another managed
care plan if she so desires. I absolutely
agree with that if it works for them.

The question is whether the Federal
Government should force seniors into a
plan, whether it is a private insurance
plan or traditional Medicare. Should
we be deciding what our seniors should
have for their prescription drug cov-
erage? Should we make that choice or
should they make the choice? That is
why my amendment is so important. It
will allow seniors to choose the appro-
priate plan for them, not the Federal
Government.

I have heard a lot of arguments that
we should provide seniors with the
same options that Members of Congress
and Federal employees have in the
Federal Employees Health Benefits
Plan. Under that plan, we have several
options ranging from fee for service to
PPOs to HMOs. If we like one of those
options—and we choose that option, by
the way—the Federal Government does
not come in and say, If you work for
the Senate, you cannot have option A,
you can only get B, C, D, and only A
under certain circumstances. We say
here is the range of options; you select
the one that works for you. If we like
the one we selected, we can stay in
that plan as long as we want. As long
as we are covered by the Federal em-
ployees health plan, we can choose that
plan. We are never forced to switch
plans.

Mr. President, can you imagine if we
were living under the plan we are ask-
ing seniors to live under; if every em-
ployee had to switch back and forth,
potentially, depending on what was of-
fered in the private sector, rather than
remaining with the plan they desired?
We have never been forced to switch
plans ourselves. It should be the same
for our seniors. If we do not have to
switch plans year to year, then seniors
should not have to switch either.



June 18, 2003

My guess is most of us like the plans
we are in and probably want to stay
with them. Certainly, if we do not, we
have the opportunity to change. But
the last thing we want to do is switch
health plans every year or every other
year and try to leaf through hundreds
of pages of brochures to evaluate the
benefits of a new plan. I, for one, find
it is difficult to find the time to do
that. I cannot imagine anyone would
want the chore of going through every
year or every other year all of the pa-
perwork to figure out what is best for
them, particularly if they like the plan
they are in.

Many seniors want stability. They
seek a good, solid, guaranteed health
plan where they can see their own doc-
tors. There are some seniors who prefer
to experiment with private plans, and
they should be given that option. But
all seniors should have all options, and
that is what my amendment would do.
It would make sure the choice is in the
hands of our seniors.

Again, this approach is within the
framework of the bill. It is within the
$400 billion that has been carved out
within the budget resolution. It is
within the framework of the benefits
structure that has been designed by the
committee. This amendment does not
change anything other than to say
every senior should have the option, as
89 percent of them have chosen to do,
to not only have their own doctor
under Medicare, but to have a prescrip-
tion drug plan under Medicare regard-
less of where they live, and a plan they
can count on and depend on.

Again, I commend my colleagues who
have been working diligently on this
issue. I know it has been a challenge
for everyone. I believe this amendment
does exactly what the seniors of Amer-
ica want and allows all of us to enthu-
siastically embrace this proposal as
being the right proposal.

I hope my colleagues will support my
amendment to offer one more choice to
seniors. It builds on the structure of
this bipartisan plan and provides more
choices.

I know many of us believe this bill
can be improved. Outside objective
critics have even used stronger lan-
guage about the way this is restricted
in the bill. For example, former CBO
Director Robert Reischauer said:

The benefit is rather skimpy and has a bi-
zarre structure. It is an insurance structure
that exists nowhere in the private sector or
in nature.

Through this amendment we will
have a structure that makes sense,
that is dependable, that is explainable,
that is simple and straightforward,
that provides all range of options to
seniors so they can decide what it is
they wish to do in terms of prescrip-
tion drug coverage.

Mr. President, I have a letter from
the National Committee to Preserve
Social Security and Medicare. I will
read a portion of it:

On behalf of the millions of members and
supporters of the National Committee to
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Preserve Social Security and Medicare, I am
writing in support of your ‘‘Medicare Guar-
anteed Option”” amendment to S. 1. Since the
current Senate prescription drug bill, S. 1,
wants to offer seniors choices, your amend-
ment would offer seniors real choices be-
cause they would have the choice of what
they really want, which is a defined benefit
under Medicare.

I ask unanimous consent that this
letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

June 17, 2003.
Hon. DEBBIE STABENOW,
U.S. Senate,
Washington, DC.

DEAR SENATOR STABENOW: On behalf of the
millions of members and supporters of the
National Committee to Preserve Social Se-
curity and Medicare (NCPSSM), I am writing
in support of your ‘‘Medicare Guaranteed Op-
tion” amendment to S. 1. Since the current
Senate prescription drug bill, S. 1, wants to
offer seniors choices, your amendment would
offer seniors real choices because they would
have the choice of what they really want,
which is defined benefit under Medicare.

We understand that your amendment
would allow traditional Medicare to be an
option that stands side-by-side next to the
other two or more private plans that are re-
quired to be in that region. Instead of the
current requirement that Medicare stand as
a fall back, only if there are no private plans
in the area, it would allow Medicare to be a
third choice for seniors who prefer to get
their benefits through traditional Medicare.
We agree that seniors should have the right
to select the option in which they are most
comfortable, and for many, that choice
might be to stay with traditional Medicare
versus one of private plans that are located
within their region.

We applaud your efforts and dedication on
behalf of America’s seniors, and appreciate
your continued leadership on this issue. We
look forward to continuing to work with
you.

Sincerely,
BARBARA B. KENNELLY,
President.

Ms. STABENOW. I thank the Chair.
Mr. President, again, I urge my col-
leagues to join in this amendment. I
am hopeful we can join together enthu-
siastically in embracing a system that
has worked since 1965 for our seniors. I
hope also we can join together to im-
prove it, not only prescription drug
coverage, but ways to minimize paper-
work and focus more on prevention, as
the Secretary of HHS has suggested.

There are many opportunities for us
to improve within the structure of
Medicare a plan that is focused more
on prevention, to eliminate the paper-
work, and to do it together and still
provide our seniors with the choice for
which they are asking.

In conclusion, I ask unanimous con-
sent to add Senator LEVIN, Senator
KOHL, and Senator DODD as cosponsors
of my amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. I thank the Chair. I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, first, I
congratulate the Senator from Michi-
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gan. She has worked very hard and, I
might add, effectively in helping make
this a better bill.

Everyone in this body wants legisla-
tion passed that gives good, solid pre-
scription drug benefits to seniors.

The debate is somewhat over deliv-
ery; that is, how we set the plan up,
who provides the benefits and so on.
The bottom line is the same for all of
us. We want good, solid prescription
drug benefits for seniors.

The Senator from Michigan is prob-
ably as well-versed in this subject and
more of an advocate for seniors than
any other Member of this body, or at
least as much as any other Member of
this body. I thank her very much for
what she has done.

The issue basically is that we have
roughly $400 billion to spend over 10
years, and the question is how we best
assure that seniors get those benefits.
Now, $400 billion over 10 years may
sound like a lot of money to some folks
but when it is cranked out in terms of
deductibles, copays, premiums and ben-
efits, it is really a modest benefit for
seniors. It is not a lot of money.

Some other programs give much
more generous prescription drug bene-
fits than is called for under this legis-
lation. For example, under TRICARE,
that is the military plan, military re-
tirees receive substantially more bene-
fits than are called for under this bill.
The same is true for the VA. If the U.S.
Government, under this legislation,
were to provide the same benefits for
seniors generally that the military
does under TRICARE, this bill would
not be $400 billion, it would be upwards
of $800 billion to a trillion dollars,
which gives one a sense of the dif-
ference.

The VA’s benefits are greater. The
Federal Employees Health Benefits
Plan, FEHBP, provides drug benefits
that are greater than called for under
this bill.

I mention that so the expectations
are not raised too high that this legis-
lation is going to be the be-all and end-
all, that it is going to help seniors with
all their drug expenditures. It will not,
but it is a first step. It is a major ad-
vancement in helping seniors get their
prescription drug benefits.

There will be many bills later on in
the next several years as we address
ways to improve our health care deliv-
ery system generally, on how we can
help improve prescription drug benefits
to seniors more specifically, but we are
operating under a bit of a constraint
and the constraint is $400 billion. That
is what we in the Congress agreed to,
$400 billion on the Senate side for pre-
scription drug benefits for seniors.

Under that constraint, we have to
work very hard to try to achieve some
balance. One goal is stability, another
is efficiency. What do I mean?

Under stability, we clearly want this
program to be as stable as possible so
seniors know what they are getting for
the premiums they will be paying. This
is a voluntary program. Seniors are not



S8092

required to sign up. What we want is a
stable program. We do not want a pro-
gram that is changing a lot. That is
unsettling to seniors.

We also want to achieve efficiencies.
By that I mean lower some costs. The
Medicare Program is growing exponen-
tially. We all know that not too many
years from now, when the baby
boomers start to retire, we are going to
face some significant challenges on
how we address Medicare payments
generally, which certainly will include
some prescription drug benefits. We
want to try to cut costs, and the idea
that a balance is struck between sta-
bility and efficiency is essentially one
where both private plans and the U.S.
Government participate.

I strongly wish we were able to have
more dollars to spend so we would have
more stability and have a program that
more closely resembles the military’s
TRICARE plan or the Federal Employ-
ees Health Benefits Plan or the Vet-
erans’ Administration plan, and even
some private plans, but we do not. We
are taking this steadily, a step at a
time.

The Senator from Michigan has a
good idea. Her idea is that in the inter-
est of stability, as opposed to effi-
ciency, that any senior would have the
right to participate for life in the Gov-
ernment-sponsored plan as opposed to
the private sector. We in the Finance
Committee have labored mightily to
try to find the right balance, and the
right balance is not easy to find, I
must say. We have Senators from one
side of the spectrum and Senators from
the other side of the spectrum bending
my ear and bending the ear of the
chairman. Quite often, our ears are
bent so much we wonder if there is any
rubber left in them. We have been
talked to.

I have been talked to very much by
the wonderful Senator from Michigan
about her amendment. If I had my
druthers, it would be something I
would prefer, but we are a bit con-
strained. I do not know that I can sup-
port the amendment for that reason be-
cause we are trying to keep a balance.

I do want to highly commend the
Senator for the great effort she has un-
dertaken. She has clearly helped ad-
vance the ball in many ways. She will
continue to advance the ball, there is
no doubt in my mind. She is a great
Senator for the people of the State of
Michigan.

I yield the floor.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Iowa.

Mr. GRASSLEY. Madam President, I
rise in opposition to the amendment. I
have had a chance to hear what the
Senator from Montana has said about
the amendment. I associate myself
with his remarks. I also heard what he
said about the Senator from Michigan
being a fair player and offering alter-
natives, and I share his compliments of
her and how she approaches these
issues.

This is a place where we have some
honest disagreements. We are going to
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debate those honest disagreements, and
I hope the Senator from Michigan
comes out on the short end of this de-
bate when we have a rollcall vote.

Before I make some specific state-
ments in opposition to her amendment,
I will state that the chart she has be-
fore her right now is an accurate chart,
but I would like to comment on it from
the standpoint of not being maybe a
complete picture. I think the percent-
ages are very accurate but we also need
to remember that Medicare+Choice is
not offered in all parts of the United
States. For instance, in my State of
Iowa, there is only 1 county out of 99—
and that is Pottawattamie County,
Council Bluffs county seat across from
Omaha—where there are about 4,000
people out of about 350,000 seniors who
belong to a Medicare+Choice plan, and
I find that they like it very well. They
can join in that county because they
are associated with Omaha across the
river in Nebraska.

Also in several major cities in Cali-
fornia, Arizona, Texas, Florida, and
New York there are several, maybe
even some rural areas in those States,
where they get a very high percentage.
Now, how much higher than 11 percent,
I do not know, but I remember back in
the mid-to-late 1990s that I was able to
say—whether I can still say it today, I
do not know—that 40 percent of the
seniors in some large cities did, in fact,
choose Medicare+Choice plans. What-
ever higher percentage it is in those
cities, we have to realize that people
are in these Medicare+Choice plans
voluntarily.

I also have come in contact with
many Iowans who winter in other
States where they have
Medicare+Choice, and they do not seem
to understand why we cannot have
Medicare+Choice in Iowa, and I wonder
that myself. I took action in 1997 to
very dramatically increase the pay-
ment to Medicare+Choices so they
would come to the State of Iowa, but
they still have not come.

We have increased it from $300 per
month per beneficiary up to a national
floor now of $490, and they still don’t
come, even considering the fact that
fee for service in Iowa is closer to the
$300 per month per beneficiary. So I
don’t know why we can get almost 50
percent more and at least 70 percent
more Medicare+Choice, yet the plans
don’t come to Iowa.

What I am saying to the Senator
from Michigan is it is not fair to say
Medicare fee for service is so well liked
by seniors, as her chart would imply,
that we ought to completely forget
about anything but fee for service. In a
lot of places people like it. A high per-
centage of seniors are in it. They are in
it voluntarily. They can come in one
year and get out the next if they want
to go to the fee for service. In my State
of Iowa, citizens are irritated because
in Arizona they see people getting ben-
efits through Medicare+Choice that we
do not get in fee for service within the
State of Iowa.
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There is nothing wrong with your
chart except I think it ought to be
magnified to some extent so that there
are a lot of people with
Medicare+Choice who 1like it. More
would choose it if it was more widely
available. That is one of the advan-
tages of our PPO section of the bill be-
fore the Senate: to give more people
that opportunity. That does not nec-
essarily mean HMO. It can be preferred
provider organization or it could even
be a fee for service.

Let me get back to the specifics of
the amendment. The purpose of the
amendment is to make the Govern-
ment-run fallback plan available in
every area all the time, even when the
bill before us has very strict standards
for the presence of private plans, and
that these be met, and when they are
met or provided for, no fallback is
needed.

In essence, this amendment would de-
stroy our bill’s competitive incentives
and replace them with a Government-
controlled regime for dispensing drugs
in this country. The amendment before
us would also create an unlevel playing
field between the Government-run
plans and private plans. As a result, it
would discourage the initial entry of
private plans, dooming the effort to
provide the drug benefit through com-
peting private plans. This would place
the drug benefit right back in the very
command-and-control mentality of
Government-run health care plans we
ought to try to move away from. It
would reinstitute Government micro-
management, and it would bring about
price controls.

It would ultimately put the Govern-
ment into the full-time business of set-
ting drug prices and determining what
drugs are covered and which are not.

This is the opposite result of what
the underlying bill is seeking to
achieve with a competitive private-sec-
tor-run prescription health plan. The
Government-run approach saves less
than competing private plans. Private
plans competing to enroll beneficiaries
would achieve greater savings because
at-risk plans would work harder to ne-
gotiate lower prices and work harder to
offer more affordable premiums.

This fact is brought out by CBO this
year, but it reaffirms everything we
knew about every plan in the Senate
discussed last July, including the
tripartisan plan that set out the
tripartisan plan savings and costing
less as opposed to the Government-run
plans that were offered on the other
side of the aisle last summer when we
debated this same issue.

CBO has indicated that a structure
based on competing at-risk private
plans has a higher cost management
factor than Government-run plans
which cannot respond quickly to mar-
ket changes. The Congressional Budget
Office recognizes that private plans
will do a better job of managing drug
costs and keeping pace with market
changes.

Don’t we want the seniors to have a
right to choose? And they do have the
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right to choose. That is what this ap-
proach is all about: not forcing some-
thing down the throats of seniors. But
don’t we all think we ought to have
programs that respond to the market
because that gives our seniors an op-
portunity to select products and serv-
ices that are the result of the dynamics
of our marketplace?

You know how long it takes Congress
to make a decision. You know how long
it takes a bureaucracy to make a deci-
sion. It does not serve seniors as ade-
quately as we should be serving sen-
iors. In fact, we know already the Gov-
ernment does a very poor job of reim-
bursing for prescription drugs because
of the years of overpayment for the
drugs already covered under Part B of
Medicare.

Medicare has been overpaying for
Part B drugs for years because of its
inability to keep up with the market-
place. Taxpayers are paying more be-
cause CMS is about 2 or 3 years behind
in pricing new therapies, such as new
approaches in the area of prosthetics.

In fact, the bill before us includes re-
forms to Part B drug payments to end
the overpayments Medicare is already
making. But it has taken years for
General Accounting Office reports and
investigations by the Inspector General
for Congress to act to fix this problem.

Overpayment for drugs in Part B has
cost taxpayers billions of dollars and
our underlying bill seeks to correct
that problem. But we should learn the
lessons of history and recognize that if
the Government is wasting billions in
overpayments for the drugs covered
under Part B today, how much would
be wasted by the Government if such a
system were used for all prescription
drugs dispensed to the seniors.

In answering that question, don’t be-
lieve the assumption in my question,
believe what CBO has already said
about it. The Congressional Budget Of-
fice has the expertise of pricing these
things and accounting for the costs.
The potential waste, then, the overpay-
ments for drugs and increased costs to
the taxpayers has become astonish-
ingly high.

Setting up a Government-run plan
that undermines or eliminates private-
sector competition will take choices
and savings away from seniors. By
pushing private plans out of the mar-
ket, I believe, regardless of how well-
intended the amendment by the Sen-
ator from Michigan is, it would reduce
the broad array of choices that would
otherwise be available to beneficiaries
under the bill before the Senate. This
would deny seniors the opportunity to
enroll in the plan that best fits their
needs by forcing these seniors into the
typical one-size-fits-all model.

This would effectively deny seniors a
private plan operation, which would
deny them the enhanced savings
achieved by the private plans. This
would effectively undermine a major
principle of this legislation: the right
of seniors to choose. Seniors ought to
have that right. They may not want to
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exercise that right, but we should not
assume, when there are 40-some-mil-
lion seniors in America, that one pro-
gram is right for all of them. We give
alternatives. The right to choose is
very important. The right to choose in
Medicare is one of the major ways we
modernize and strengthen Medicare.
Medicare has become a part of the so-
cial fabric of America, like Social Se-
curity. We do not want to, in any way,
affect this integral part of the social
fabric of America except to give Amer-
ican seniors more right to choose.

The amendment before the Senate by
the Senator from Michigan takes away
some right to choose or destroys the
dynamics of the choices we are giving
to seniors.

I urge my colleagues to defeat this
amendment.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Ms. STABENOW. Madam President, I
will respond to my colleague, the
chairman of the Finance Committee.
First, I thank the Senator for his kind
words and my esteemed ranking mem-
ber from Montana, as well, for his kind
words. We have different views, dif-
ferent perspectives on how best to pro-
vide seniors with prescription drug
help, but we all share a common desire
to do that and, within the confines we
are operating under, to create a way to
do that.

First, the Senator from Iowa, the
chairman of the committee, is correct:
A portion of the individuals who are in
traditional Medicare are there because
there are not plans available in their
area. In Michigan, as I indicated in ex-
plaining the amendment, only 2 per-
cent of the people right now in Medi-
care in Michigan have access to
Medicare+Choice. So it is definitely
true.

It is my understanding, though, that
CBO has said under the new plan only
1 or 2 percent of the folks would go into
managed care under this bill. If that is
correct, we would not see much of a
choice even if it were available.

However, the larger point is whether
or not the market has worked as it re-
lates to health care for seniors. In 1965,
when Medicare was created, it came
about because at that time half the
seniors in the country could not find
health care insurance or could not af-
ford it. The market was not working
for older Americans at that time.

I argue, also, the fact that there are
no managed care plans in Iowa, north-
ern Michigan, or other parts of the
country. Again, it is a question of
whether or not the market works in
those circumstances. The reason Medi-
care came into being is because there
were not health care plans in rural
America, there were not health care
plans available to those who needed
them. We decided in one of the best de-
cisions that has been made by the Con-
gress—I was not there at that time—
one of the wisest things that was done
at that time was to say our value, as
Americans, is that older Americans,
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the disabled in our country, should not
have to struggle to find health care. We
believe health care should be available
to them whether they live in a rural
community, whether they live in a city
or a suburb, anywhere in the United
States. Our priority as Americans is to
create a system that, regardless of
where you live, health care would be
available and affordable for older
Americans and disabled.

Many say today we should be going
in the exact opposite direction of ex-
panding what we are doing to make
sure everyone has the opportunity for
the same health care that seniors and
the disabled have in our country; that
children and families, working hard
every day, that individuals working
two and three part-time jobs who can-
not find health insurance, ought to
have the ability to buy into a system
of health care coverage.

There is a great need to make sure
that health care is available and af-
fordable. Medicare has done that.

I agree there are improvements to be
made, such as more focus on preven-
tion. We can certainly streamline the
paperwork and bring it into the 2lst
century as far as technology and other
options, to make the system better.
From my perspective, here is a plan,
unfortunately, that moves away from
that stability, the dependability and
affordability of Medicare.

I see my esteemed colleague from
Iowa, Senator HARKIN, and I know he
wants to speak. Members feel strongly
about this issue. What we are doing
with this amendment is the ultimate
choice. It is the real choice. It is the
choice the majority of seniors have al-
ready made, and it is the choice they
want. Under the underlying bill, the
only way they could get to the place to
choose what they want is if private in-
surance plans were not available in
their area. The plan goes through all
kinds of changes to try and make that
available, even if it costs more.

Ask any small business, any large
business in this country today, how
fast their private insurance premiums
are going up. We have seen small busi-
ness premiums double in 5 years. We
have seen Medicare going up about 5
percent. We see private sector going up
15, 20, 25, 30 percent a year. This says
rather than having a plan that goes up
5 percent a year, we are going to design
this so it goes up 15 or 20 percent a
year.

That does not make sense. In all hon-
esty, the only group this makes sense
for are the pharmaceutical companies
who do not want folks in one place to
be able to bargain and negotiate lower
prices, which is what Medicare would
be able to do—negotiate lower prices.

For all who want to get this right for
our seniors, I urge my colleagues to
join in creating real choice for our sen-
iors. Give them the opportunity for the
choice they want. If, in fact, someone
chooses to go into managed care, an
HMO, PPO, or other kinds of private
plans, they should have that choice, as
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well. This amendment allows them to
do that.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Madam President, as
the cosponsor of the Stabenow amend-
ment, I add my strong support for the
amendment offered by my distin-
guished colleague from Michigan.

Senator STABENOW has it right. She
understands what is happening. Sen-
ator STABENOW has time and time
again come to the floor to point out we
need to give seniors more choices rath-
er than fewer choices. That is what we
are doing with this amendment.

The bill we are considering in the
Senate this week, S. 1, has a number of
flaws despite its good intentions. Its
prescription drug benefit for seniors is
far from comprehensive. There is a sig-
nificant coverage gap. Premiums are
not fixed. Many of the copays are too
high. The bill does not contain the ac-
tual costs of prescription drugs. Al-
though the generics amendment, which
I assume will be added to the bill,
which will certainly help in that re-
gard, the bill does not go into effect
until 2006; interestingly enough, just to
get us by the 2004 election.

I have a number of concerns. I plan
to speak about all of these as we pro-
ceed on this bill this week. One of the
most significant flaws in this bill is ad-
dressed by this amendment offered by
Senator STABENOW; that is, this bill re-
quires seniors obtain the prescription
drug benefit through private insurance
unless there are not two such private
insurance plans in their area. In other
words, a prescription drug benefit
through Medicare is only available as a
so-called fallback.

In other words, if you are a senior in,
let us say, a rural State where there
are no private HMOs—speaking about
my State of Iowa, we don’t have one
Medicare-based HMO in the State of
Iowa. Let us say you are in an area and
you have two private plans. You don’t
have a choice other than those two.
That is all you have. You have those
two. If you are in a State where there
are not two plans, then you can get
Medicare. Let us talk about this. It is
only a fallback position. If the two
plans aren’t there, then you can get it
through Medicare.

What Senator STABENOW’S amend-
ment says is that we want a prescrip-
tion drug benefit through Medicare
that would be available to all seniors
at all times so they can have a real
choice. Under this amendment, this is
how it would change the bill.

You are in an area and you have two
private plans. You could also have
Medicare. Now you have one of three
choices. Under the bill here, you have
one of two choices. We are expanding
the choices. We are saying you can go
with private plan A, private plan B, or
Medicare. You have the choice. If pri-
vate plans are so desirable and they are
so good, then let them compete against
a Medicare benefit. Let us see which
one a senior chooses.
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I found the arguments propounded by
my friend and colleague from my own
State of Iowa Orwellian at best. The
chairman of the committee was talk-
ing about choices. We want to give sen-
iors choices. If a senior has one of two
choices, or one of three choices, which
one gives the senior more choices? The
chairman of the committee said the
first one that offers two plans gives
them more choices. That is Orwellian.
It is Orwellian-speak that somehow
two choices are more than three
choices. Go figure.

To me, this is the key issue that
needs to be fixed in this bill. I am glad
it is the first amendment because it is
vital. I think it represents the funda-
mental difference between many on our
side and many on the Republican side
on this bill.

I want to be very clear. I am not
against a free market. I am not against
the private sector or private health in-
surance plans. But the reality is that
the private sector by its very nature
leaves certain groups of people behind,
especially in the health care area.

Let us be honest about it. People
with disabilities are not a profitable
group. You have a disability. Try get-
ting insurance. Try it. There is no
money to be made there. People with
mental illnesses are not a profitable
group. We have been trying for some
time to get mental health parity. We
still don’t have it because the private
sector understands they can’t make
money.

Guess what other group is not profit-
able? Senior citizens are not profitable.
They use more health care as they get
older. So they are not profitable.

If you look back in history, that is
why we established Medicare in the
first place in the 1960s—to care for
those people who were left behind by
the private sector.

I remember as though it were yester-
day when my father was in his later
years and had health care problems. In
the 1950s my father was then in his
early seventies. He had been quite dis-
abled from working for over 20 years in
coal mines. He had ‘“miners lung,” as
they called it then. Later they called it
“black lung.” He had had some acci-
dents. He was now in his late sixties.
He was in his early seventies in the
1950s. His health was in bad shape. He
was on Social Security. That is all he
had. He had no life savings. He had no
dividends. He owned no stock. My fa-
ther only went to the 8th grade. He
worked most of his life in the coal
mines. After that, he worked as a
handyman. All he owned was a small
house on 1 acre of land. That is all he
had. Thank God he worked enough to
pay into Social Security to get a Social
Security benefit. But he had no health
care insurance. He had no outside
sources of income. He had some young
kids, me being one of them. We had no
outside source of income at all. My fa-
ther’s income in the 1950s on an annual
basis was probably around about—I
would be surprised if it was over $2,000
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or maybe $2,500 a year at the most. He
couldn’t get health insurance.

There was no one who would sell my
father health insurance, even if we
could have afforded it. Later on, when
a couple of his kids got out of college
and we looked around to try to see if
we could get some, no one would cover
him. He was now in his midseventies
and had black lung disease. He had a
few other problems. Try to find an in-
surance program. There were health in-
surance programs at that time. There
were a lot of health insurance pro-
grams that covered a lot of workers at
that time through their employment
but they were not about to cover my
father. That would not have been prof-
itable.

I remember when Medicare came in.
My father got his Medicare card. Now
he could go to the doctor and go to the
hospital.

There are those of us who lived
through this and saw our parents de-
nied health care coverage because they
couldn’t afford a private health care
plan because the private health care
plans left them behind. We look at this
bill and say: Wait a minute. You are
saying you are going to have these two
private plans out there but you are not
going to have a Medicare choice?

We experimented with private health
care and HMOs. Guess what happened.
Seniors all over the country were
dumped by plans. They had a plan.
They signed up. As soon as the plan
saw they weren’t making money, they
said: We are out of town. So seniors
were dumped. We didn’t have a law
that said you had to cover them. They
just walked away from it.

That is what is going to happen with
this bill, too. Obviously, they can do it
on an annual basis. That is another
point of this bill that is going to get
highlighted. A plan could be in effect
and they find out after a year they are
not making enough money. Bang, they
walk away. Then maybe another plan
will come in. Oh, well. Maybe a senior
can sign up for that. What is the cov-
erage, or the copay, or what is the de-
ductible? It may be different.

For years, Republicans have not so
subtly wanted to privatize Medicare.
There were public comments such as
then-Speaker Newt Gingrich who said
about Medicare that he wanted to ‘“‘let
it wither on the vine.”

I think when you read those state-
ments and the statements by the third
ranking Republican in the Senate who
said that the basic Medicare benefit ba-
sically needs to be done away with, you
get an insight into the long-term goal
of those on that side.

What they state is their support for
including the private sector here to
take advantage of the efficiency by the
experience and the virtues of private
competition. All well and good. I am
all for competition and efficiency. But
what happens is that this bill now be-
fore us relies on the participation of
private plans to deliver this drug ben-
efit to our seniors. But you have to set
the rhetoric aside.
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The current structure of this bill be-
fore us invests unwisely in private
health plans to provide the drug ben-
efit for seniors, and it restricts their
choice. It restricts it. As I said, the
Senator from Iowa, the chairman of
the committee, spoke about giving sen-
iors choices. That is exactly what the
Stabenow amendment does. If they do
not want to be in Medicare, they can
go out and get a private plan. But
under the bill before us, if they do not
want to be in a private plan and want
to stay in Medicare, they cannot do it.

Now, again, for some reason I am
having trouble understanding this ar-
gument made by the chairman of the
committee that somehow having two
choices gives you more choices than
having three choices. Someone has to
really explain this to me because that
is what the Stabenow amendment does.
It gives you three choices: Medicare,
plan A, plan B. The bill before us gives
you two choices: plan A or plan B.

Now, again, this is especially bad for
seniors in rural States where private
plans have shown no interest in par-
ticipating in the Medicare program.
Now, again, the scheme in this bill of
having the private plans only—if there
was some history to back this up, and
the chairman of the committee talked
about history. Well, OK, let’s look at
the history. We know from history the
administrative costs in Medicare are
much lower than in private health
plans—2 to 3 percent a year compared
to 15 percent in the private health care
plans. We know that. That is fact. That
is data.

We also know that over the past 30
years Medicare spending has grown at
a slower rate than private health care
spending; about 9.6 percent for Medi-
care, over 11 percent for private health
care plans. We know that. It is factual.
Yet ignoring this history, in the plan
before us, this administration and the
Republican leadership in the Senate in-
sist on relying almost solely on private
plans to provide this drug benefit to
our seniors.

As I said, the bill before us might be
reasonable if we had some past history
to back up the fact that the private
health care plans were the most effi-
cient. They want to talk about effi-
ciency. The facts show that adminis-
trative costs are about one-fifth—one-
fifth—as much in Medicare as in pri-
vate plans, 2 to 3 percent compared to
15 percent. So efficiency? Obviously,
Medicare is more efficient.

And the cost, well, as I said, over the
last 30 years Medicare has grown at a
slower rate than private health plan
spending. So which costs more, Medi-
care or private health care plans? Well,
we have the facts. We have the data.
This cannot be ignored.

The only way you can ignore this
data and these facts is if your ideology
trumps experience. If you have an ide-
ology that says we are going to set up
a system that will ensure that Medi-
care sometime in the future fails, I
guess you could ignore facts, you could
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ignore the history. And that is really
what this is all about, folks.

The result of all this private plan in-
vestment means there is less money
available to actually help seniors get
the drugs they need. It is estimated
that the underlying bill will actually
pay private insurance companies over
$25 billion just to participate. Boy, talk
about a sweetheart deal.

OK, let me get it straight now. We
want only two private plans out there
in a region for seniors. The bill will not
let Medicare compete. That is what the
Stabenow amendment does for us, it al-
lows Medicare to compete. The bill will
not. So you have two private plans out
there. Because why? ‘“They are more
efficient. They have more experience,”’
et cetera, et cetera. ‘“They will have
competition, and the competition will
keep the price down.”” Then why are we
giving them $25 billion in subsidies to
get them into the program? You would
think they would be knocking the
doors of the Senate down rushing to
get in on this.

Let me proffer a question. What if we
took out the subsidies to the private
insurance plans? How many would
come into this program? Zero. No, we
are going to give them $25 billion.
What if we took that $25 billion and we
put it into a prescription drug benefit?
Well, we could cut down what? We
could cut down the deductible, maybe.
We could cut down the copays. We
could close the coverage gap—all of
which would help our seniors. No, no,
no. We are going to take $25 billion and
we are going to help the private insur-
ance companies. We are going to coax
them. I have a different word. We are
going to bribe them. We are going to
bribe them with $25 billion of money to
come in here.

Talk about efficiency. Boy, isn’t the
private sector grand. Isn’t competition
wonderful when the Government comes
in with your taxpayers’ dollars and
gives them $25 billion so they can offer
some kind of a prescription drug plan.

I mentioned just a minute ago about
how in the past private plans have
come into existence. Seniors join them,
and then the plans close down, leaving
the seniors holding the bag. That is the
history. That is the data. That is what
has happened. Because of the structure
of this plan, seniors could be forced to
switch plans and drugs on a yearly
basis—yearly—as private plans may
join and then pull out of the markets.

So you have these two plans out
there. Your grandparents, your par-
ents, join plan B because it looks good
for them, and it turns out maybe the
first year it is OK for them, but the
plan they joined finds they are not
making enough money. Guess what. At
the end of the year they walk away.

Now, what do your grandma and
grandpa do then? Well, they can go to
maybe plan A, or maybe another plan
will come in, have a different copay,
different deductible, different this, dif-
ferent that. And I will tell you, if you
think your health plan today is con-
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fusing—and it is. I look at my health
care plan every year when the open
season comes around and I try to make
heads or tails of it. I was trained as a
lawyer. I may not be a very good one,
but I was trained as a lawyer, and read-
ing these things is confusing, even for
someone trained. Put these plans out
there for the average senior citizen to
read every year of who gives what,
what is the benefit—total confusion.

Then what happens? Well, people get
confused. They get upset with the pro-
gram. Seniors talk among themselves
at their various groups and clubs, and
they find out that Mrs. Jones over
here, while she has an income of $14,640
a year—guess what—her deductible and
her copays are up here, they are high.
Mrs. Smith, her friend and neighbor,
who comes to the same club, her in-
come is $14,639—$1 less—and she gets
all hers free. Think about that. Think
about what this is going to mean to the
elderly out there when they see: Wait a
minute, my neighbor, my friend, they
get a few dollars more a year than I do.
They pay. I get a few dollars less. I
don’t have to pay anything.

What is that going to lead to? Not
only to confusion, it is going to lead to
anger, and it is going to lead ulti-
mately to seniors saying that this
whole system has to be changed. And
that is the end result of what the Re-
publicans want to do with this bill;
that is, to strike a dagger to the heart
of Medicare. Now they can’t go after
the heart right now, so you cut a few
veins. You take a leg here and a leg
there and an arm here and an arm
there, and pretty soon Medicare is done
for.

That is why this amendment by Sen-
ator STABENOW is so important. It fol-
lows a simple and reasonable philos-
ophy that says seniors who want to
stay in traditional Medicare ought to
have that choice. We are not forcing
them. Senator STABENOW is not forcing
any senior to stay in any plan. She is
simply providing them the choice.

Again, as the chairman of the com-
mittee said earlier, as the President
has said, they extoll the virtues of giv-
ing seniors more choices. I say yes,
let’s give them more choices. This
amendment does that by doing two
things. It gives seniors the option of
staying in traditional Medicare for all
of their health care needs including
prescription drugs. They have that
choice. They don’t have to if they don’t
want to. And as Senator STABENOW has
shown time and time again, 11 percent
of the seniors have said no, they don’t
want to stay in Medicare. Fine, if they
want to go somewhere else, that is
their privilege. Her amendment would
not change that whatsoever.

But the second thing the Stabenow
amendment does is it guarantees our
seniors, especially those who live in
rural areas where private plans are less
likely to participate, a reliable and
consistent option that will never leave
them without coverage.

Throughout this debate, we have
heard and will continue to hear our
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friends on the other side, the Repub-
licans, talk about how great private
plans are, how they will control costs
through competition. I just cited some
statistics that show that historically
this has not been true. The Stabenow
amendment will make sure that every
senior in every State has access to a
consistent benefit and the option of
staying in the Medicare Program.

I would think—maybe I am naive; I
hope not—that if the chairman of the
committee and the Republicans really
wanted to give choices to seniors, they
would welcome this amendment. If you
listen to our friends on the Republican
side and trust them, you will believe
the private plans will provide a better
benefit at a better price to seniors. If
that is the case, what are they afraid
of?

If the Republicans truly believe the
private plans will provide a better ben-
efit at a better price to seniors, why
are they so afraid of letting seniors
have Medicare as an option then? Be-
cause obviously they would pick the
private plan because it would be better
than Medicare. So what are they afraid
of? Why would they not want this
amendment? Because, all rhetoric
aside, the Republicans want to con-
strict choice. They want to force sen-
iors into private health care plans—
force them—and only if there are not
two plans available, then you get this
fallback into Medicare. If it is good
enough as a fallback, why not let it
compete upfront?

I may have an amendment on this
later in the week, but if these private
plans are going to be so good and they
are so good at competition and effi-
ciency and so good at keeping prices
down, why do we have to give them $25
billion in subsidies? Let them go out
there on their own. That is the private
market. I don’t think they need the
subsidies if they are truly going to pro-
vide this kind of a benefit. Again, I am
not arguing it now. I am saying that
may come along later.

The Stabenow amendment provides
seniors with three choices. The bill
provides them with two choices. So
this amendment offers them more
choices than the underlying bill does.
If what the Republicans want are more
choices, this is it. They should support
the amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Madam President, on
behalf of the leadership, I ask unani-
mous consent that following my re-
marks, Senator GRAHAM of Florida be
recognized to speak for up to 10 min-
utes on the Stabenow amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TENTH CIRCUIT COURT OF APPEALS DECISION

Mr. DOMENICI. Madam President, I
thank Senator GRAHAM for allowing me
to speak on a matter of utmost impor-
tance to my State. That accounts for
the consent that he would follow me.
He was supposed to speak next.
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I come to the floor to discuss a situa-
tion of grave concern in my State of
New Mexico. On June 12, the Tenth Cir-
cuit Court of Appeals issued an opinion
that puts the fate of a small endan-
gered fish called the silvery minnow
ahead of the interests of the people of
New Mexico. This ruling has far-reach-
ing implications for all Americans. It
essentially favors fish over people.

This ruling requires that the Bureau
of Reclamation reassess its contractual
obligations to provide water to the cit-
ies of Albuquerque, Santa Fe, and oth-
ers—even water resulting from
interbasin transfers. The two judges
issuing the majority opinion conclude
that under the Endangered Species
Act, the water needs of the silvery
minnow come before the water needs of
the people of my State.

This far-reaching opinion essentially
says that the Endangered Species Act
can be used to artificially create a
drought. That is precisely what is
going to happen if the Bureau of Rec-
lamation deprives cities, farms, and In-
dian reservations in my State of the
water they desperately need. The rul-
ing says the Endangered Species Act
can preempt anything and everything,
essentially.

This opinion creates a new Federal
right for endangered species. It effec-
tively invalidates preexisting contracts
and orders the importation of water
from another basin in violation of New
Mexico law that allows only for munic-
ipal use. In essence, it says even that
water must be used for the fish. The
water resulting from the interbasin
transfer was never part of the eco-
system or the stream basin. It was
brought in for other purposes. Under
the court’s theory, no city, county,
State, or agricultural community can
reasonably expect a permanent water
supply.

This is not what Congress intended
when we passed the Endangered Spe-
cies Act. This is not what I intended
when I voted for the law. The concur-
ring opinion of Judge Porfilio says that
the Endangered Species Act can under-
mine any contract with the Federal
Government for the supply of water re-
sources if bureaucrats determine that
an endangered fish or threatened spe-
cies needs the water. As we saw with
Klamath Falls 2 years ago, bureaucrats
are often wrong in these affairs. But no
matter, according to the court, what
Federal bureaucrats mandate in the
name of ESA must be so, regardless of
the devastating consequences.

Did any of us who voted for the En-
dangered Species Act believe we were
amending all Federal laws and con-
tracts at the time of its passage? I cer-
tainly did not. Has anyone who has
contracted with the Federal Govern-
ment for a timber lease, mineral lease,
for water, or for use of Federal facili-
ties included a clause that says such
contract will not be amended by action
under the ESA? Because, according to
this ruling, if one didn’t, the contract
won’t stand if a bureaucrat somehow or
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somewhere decides that a fly, a fish, or
rodent needs that resource.

This decision cannot be allowed to
stand. It threatens all Federal con-
tracts. It undermines the financial in-
tegrity of the United States of America
and all of those with whom she con-
tracts.

This opinion will be devastating for
western water users at a time of grow-
ing crisis in the West. Currently, after
years of drought, agriculture, States,
cities, and counties are struggling to
meet their water needs now and in the
future. There simply isn’t enough
water to go around. Members of Con-
gress have been deeply involved in try-
ing to resolve this growing crisis. Now
comes the Tenth Circuit Court of Ap-
peals with its announcement that the
ESA preempts 75 years of existing
water law, all existing contracts, and
the needs of the burgeoning western
population. This ruling hobbles us in
our efforts to address the western
water crisis.

Judge Kelly, in his dissent, rightly
characterizes the ESA as a Franken-
stein. Despite good intentions, this law
has become a monster.

Congress never meant for this to hap-
pen. Yet, for years, we have stood by as
our own law has wreaked havoc—often-
times needlessly—in the cooperative
relationship of man and nature.

I believe there is a better way. I be-
lieve we can amend this law to better
protect struggling species, while still
respecting the authority of this Gov-
ernment, States, localities, and Indian
tribes. I believe we can amend this law
to better protect struggling species,
while still allowing people access to
the resources we need to survive.

Critics have rightly pointed out that
since the passage of the ESA, the num-
ber of threatened and endangered spe-
cies has increased exponentially. There
are now more than 1,100 species on that
list. Only a handful have recovered
since the passage of the ESA. Most of
them, like the bald eagle, recovered be-
cause we banned the use of DDT. I have
not seen evidence of any species that
recovered because of abrogated water
rights, which is the principal issue dis-
cussed by this Senator regarding this
opinion.

As this law is now written and inter-
preted by the courts, we are failing our
struggling species. We are also failing
our citizens who look to us, State, and
local leaders, for access to the re-
sources they need to live.

This ruling says we cannot even
guarantee them the very water they
need for survival, sanitation, and food.
In fact, it says we cannot do that by
importing water into a river basin in
which the fish lived before the impor-
tation. This decision says that even
imported water for local use can and
must be allocated for these fish. Gov-
ernment cannot function under such
prescribed chaos.
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Madam President, we must amend
this law. I don’t know when it will hap-
pen, but I will ask this Senate to ad-
dress this law and the far-reaching im-
plications of this decision. I will have
that ready soon so that the first bill
that goes through here can carry it
along to fruition.

Certainty is the bedrock of western
water law. That certainty is critical
for our people and our country and our
economy and, yes, our environment, in-
cluding the endangered species. Cer-
tainty is a must for endangered species
also. The court, however, chose to
abandon collaborative efforts and the
2003 biological opinion and directly
threaten every interstate compact in
America, established adjudication, and
the intent of Congress.

These rights are all out the window
by virtue of this 2-to-1 opinion. A re-
quest for a rehearing en banc will be
made to the Tenth Circuit and, obvi-
ously, the State of New Mexico must
take it to the Supreme Court, if nec-
essary. But I am going to look to the
Senate—at least for New Mexico and
what I have described here today—for a
way to fix it by statutory prescription.
I will be looking for the help of Sen-
ators within the next month or two on
one of the bills that moves its way
through here.

I yield the floor.

AMENDMENT NO. 931

Mr. BAUCUS. Madam President, if I
am not mistaken, the pending amend-
ment is the one offered by the Senator
from Michigan. I see the Senator from
Florida, Senator GRAHAM, who would
like to address the Senate.

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized.

Mr. GRAHAM of Florida. Madam
President, I rise in strong support of
the amendment offered by the Senator
from Michigan. We are about to under-
take a massive social experiment. We
are about to do it with the 39 million
older Americans, including some of the
most vulnerable and frail of our fellow
citizens. Why do I say this is a massive
social experiment? Because there is no
example in America of a freestanding

drug-only insurance policy as the
means to gain access to prescription
drugs.

There are some very fundamental
reasons why we don’t do that in the
Federal Employees Health Benefit Pro-
gram, and why even the pharma-
ceutical industry doesn’t do it in dis-
tributing drugs to its employees. There
are two basic reasons why this is a
first-of-a-kind social experiment. One
is this is not an insurable risk. The ex-
ample that has been frequently used is
the one of fire insurance. If you are
going to purchase fire insurance, you
buy it on the whole house, from the
bedroom to the living room, to the ga-
rage, to the kitchen. If you were to go
to your insurance company and say I
don’t want to insure the whole house, I
only want to insure the kitchen, the
answer would be we won’t sell you such
a policy because the Kkitchen is the
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most vulnerable part of the house to
actually have a fire.

This is a similar proposition. Pre-
scription drugs are the fastest growing
part of the health care budget. Insur-
ance companies don’t want to sell a
prescription-drug-only freestanding
policy. That is seen in the structure of
this bill. HEssentially, although the
statement is made that we are going to
get better prices because of competi-
tion and the willingness of insurance
agencies to assume the risk, the Fed-
eral Government is assuming virtually
all the risk under this plan. Therefore,
all of the expectations and representa-
tions that we are going to have com-
petition through that lower cost is a
mirage.

The second reason is the fact that
within health care, there are tradeoffs.
As an example, just a few years ago the
standard way of dealing with ulcers
was surgery. Today there is almost no
ulcer surgery; the standard treatment
is through prescription drugs.

What is the relevance of that? If you
are only providing prescription drugs,
if you had a freestanding prescription
drug only policy, all you would have is
the additional cost of prescription
drugs. If you are insuring the whole
body, you get the savings of avoiding
surgery while you get the additional
cost of providing the prescription
drugs.

Those are just two of the reasons
there is no other example of what we
are about to impose on 39 million old,
many very sick, many very frail,
Americans as a social experiment. If
we were going to do this, I think what
we ought to do is say we are going to
change the Federal health insurance
policy starting now and let us all be
the experiment to find out whether
such a freestanding prescription drug
policy will work.

We represent a much more diverse
population—Federal employees. Many
of us are younger, healthier than the
Medicare population. We would be a
more appropriate guinea pig for this
experimentation than to focus this on
the oldest and, in many cases, the most
vulnerable of our people.

A second concern I have about this
approach is that it denies choice.
Under the structure of this bill, once
the elderly have made two choices,
then they will not have any choice at
all as it relates to prescription drugs.

The first choice they make is the
choice that they are making today and
have made for many years in the past:
Will I get my total health care cov-
erage through traditional Medicare,
the fee-for-service plan, or will I get it
through some form of a managed care
plan?

The jury has come in and rendered
its verdict on that issue. Over 85 per-
cent of America’s elderly have decided
they want to get their health care
through the traditional fee for service.
The basic reason they want fee for
service is that is the true access to
choice. Under fee for service, they can
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decide what doctor, what hospital they
wish to use. Under the various man-
aged care plans, they frequently are re-
stricted in their choice, and they have
to use a gatekeeper in order to get to
what choices are available.

We have had a big debate in this
Chamber, a debate I anticipate we will
return to, and that is over the stand-
ards of managed care. That debate was
sparked because so many people have
had a negative experience with man-
aged care, where services were denied
or where they did not have access to
the physician they wanted for their
particular needs.

This whole debate about whether
there should be some Federal standards
for HMOs is because of the actual real-
life human experience of many Ameri-
cans, including older Americans, as to
how these managed care systems work.

After the Americans have made the
judgment as to which plan they wish to
be in, then they will make a second
judgment, and that is, under this pre-
scription drug plan, do they want to
take advantage of it? It is yes or no as
to whether they will participate in the
prescription drug plan.

Once they have decided, yes, I wish
to participate, then they lose their
choices. If they are in the traditional
care plan and if there are not two or
more standalone prescription drug
plans, then they will be forced to get
their prescription drugs through the
social experiment with a freestanding
prescription drug plan. If there is only
one plan where they live, they will be
denied access to that single plan and
they will have to get their drugs
through traditional Medicare. I think
that is a denial of the fundamental op-
tion and choice which has been a key
part of the success of Medicare.

I also think denial of choice could
well be the torpedo which will sink pre-
scription drugs. We learned a lesson
about 15 years ago when we Dpassed
something called catastrophic care
which the Congress thought would be
received by the elderly with roses and
flowers and applause. In fact, it ended
up being received by the chairman of
the House Ways and Means Committee
having his car turned upside down,
there was so much objection to that
plan.

I think we had better keep our cars
in the garage after we pass this because
we may experience the same thing, and
this issue will be one of the reasons, in
my judgment, that there will be less el-
derly participation in the prescription
drugs and an increased likelihood that
there will be a sufficient revolt that we
will be forced, as were our prede-
cessors, to repeal what we thought was
going to be a very popular plan.

This prescription drug architecture
only works if a very high percentage of
the elderly sign up to participate. If
the only ones who sign up are those
who are already sick and using high
levels of prescription drugs, this plan
will crater as being actuarially
unsustainable. If it is to attract
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enough of the elderly who are not sick
and do not have high drug bills, who
will see this as a true insurance pol-
icy—that is, that they are purchasing
this plan not just based on their cur-
rent prescription drug costs but be-
cause they believe they may someday
become ill, sicker than they are today,
and get into this category of high
cost—we must be able to attract that
group of the elderly in order to make
this plan sustainable.

I think one of the reasons the rel-
atively healthy elderly will resist join-
ing this is precisely this issue of the
denial of choice. If I am an elderly per-
son and I live in a rural area of Florida
where only one prescription drug plan
is available, why shouldn’t I be able to
elect that one prescription drug plan or
traditional Medicare? If, on the other
hand, I am in an urban area where
there are 20 freestanding plans, al-
though I think this is a highly unlikely
prospect, why shouldn’t I be allowed to
elect one of the prescription drug plans
or traditional Medicare?

Why? What is the rationale of us de-
nying the elderly that important
choice when there is no evidence that
the standalone plans are going to actu-
ally save money? This bill itself is the
best evidence of its unlikelihood of
doing so since the Federal Government
is picking up most of the risk that the
standalone plans will, of their neces-
sity, entail and while we are denying
choice to elderly as to which of the
various options they want to utilize.

I cannot conceive of why we are say-
ing to America’s elderly that they will
be denied the choice how they want to
get their prescription drugs, particu-
larly when they have spoken so over-
whelmingly of their desire to stay in
traditional fee-for-service Medicare for
the rest of their benefits.

So for those who favor the approach
we are taking, they ought to be the
strongest voices for the Stabenow
amendment because it is one of the key
steps in assuring that this plan will be
positively received by Medicare bene-
ficiaries and will actually work once it
is in place.

I urge all of my colleagues, those who
favor the basic principles of this plan
and those who have reservations, to
vote for this amendment because it is
fundamental to achieving the results
that are being sought, a broadly par-
ticipated in prescription drug plan
which is sufficiently attractive, includ-
ing attractive through choice, for
America’s older citizens.

The PRESIDING OFFICER
HAGEL). The Senator from Nevada.

Mr. REID. Parliamentary inquiry. Is
there any consent now in effect dealing
with who speaks next on this amend-
ment?

The PRESIDING OFFICER. There is
none.

Mr. REID. The two managers asked if
Senator REED from Rhode Island could
speak for up to 5 minutes—is that
right?

Mr. REED. Ten.

(Mr.
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Mr. REID. Ten minutes. The Senator
from Georgia only has 5 minutes to
speak generally on the bill. So I am
wondering if the Senator from Rhode
Island would allow him to speak for 5
minutes?

Mr. REED. I would be happy to.

Mr. REID. Is that right?

Mr. CHAMBLISS. That is correct.

Mr. REID. I ask unanimous consent
that the Senator from Georgia be rec-
ognized for 5 minutes to speak on the
bill generally and following that the
Senator from Rhode Island be recog-
nized for 10 minutes to speak on the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Georgia.

Mr. CHAMBLISS. Mr. President, I
thank the Senator from Nevada and
my friend Senator REED for being gra-
cious enough to let me speak on this
bill.

All of us who have served in this
body over the past several years,
whether it is during our campaigns,
going back home for town halls, or vis-
iting home over the weekends, have
talked about the need for a prescrip-
tion drug benefit within Medicare. We
all agree on that. I am very pleased
that this week, as well as all of next
week, we will be debating this issue re-
garding the inclusion of a prescription
drug benefit within Medicare and the
overall improvement of Medicare.

I am also very pleased that the par-
ticular bill that came out of the com-
mittee has certain options available
for seniors in it. The one thing we tend
to do from a legislative perspective is
to put mandates and dictates on peo-
ple, particularly when dealing with
health care. This particular bill does
not do that. There are significant op-
tions in this bill that Medicare bene-
ficiaries are going to have with respect
to a prescription drug benefit. I think
having these options in place is going
to put competition in place within
Medicare and allow the marketplace to
work.

There are senior citizens today that
we all refer to, and now I would like to
concentrate on. I am talking about
those low-income senior citizens who
have high drug costs that need to be
taken care of. While I remain positive
that we are developing a bill—and
there are a lot of positive things within
this bill—I am very concerned that we
are reaching beyond what most of us in
this body have talked about over the
last several years with respect to a pre-
scription drug benefit; We are going
way above and beyond providing that
benefit just for those low-income, high-
monthly-drug-cost individuals who so
desperately need this benefit.

The reason I am so concerned is that
from a fiscally responsible standpoint,
it is incumbent on us, as Members of
this body and as members of the House,
that we do not overreach and put a bur-
den on the young people in this coun-
try. I don’t want them coming back to
us one day and saying, ‘“What in the
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world did you folks do to us in 2003 by
imposing such a heavy financial burden
on Medicare? Because of this prescrip-
tion drug benefit, Medicare cannot re-
main solvent without increasing pay-
ments going into Medicare.”

I have strong concerns that we are
overreaching with this bill. That is
why I am so pleased the Senator from
Nebraska, the Presiding Officer today,
and the Senator from Nevada, Senator
ENSIGN, who have studied this issue
and have developed a substitute which
may be offered as an amendment. I
look forward to having a healthy de-
bate working with their language in
addition to the base bill coming out of
committee. It is my sincere hope that
we can find the right answers, and at
the same time, continue to serve and
provide a benefit to those people who
so desperately need it.

There is another issue that I want to
make sure we are very deliberate about
and that we cover, and that is the issue
regarding the ability of our phar-
macists, particularly in rural areas, to
participate in this program. We cannot
afford to have a one-size-fits-all benefit
that allows individuals to go straight
to the manufacturing source for their
benefits under this plan. These phar-
macists, particularly in rural areas,
deal with individual patients and cus-
tomers on a daily basis. They provide a
service that not only benefits the pa-
tient and the customer but benefits
Medicare. Pharmacists give advice and
counsel regarding the drugs that have
been prescribed for them, and I think
without question will save millions of
dollars in future years in this program
within Medicare.

Lastly, I could not stand up and talk
about a prescription drug benefit with-
out recognizing that our drug compa-
nies over the years—and I happened to
be sitting in the chair yesterday when
Senator DORGAN was talking about
this, and Senator DORGAN is exactly
right—have stepped up to serve seniors
by providing significant amounts of
drugs to low-income individuals who
simply could not afford to buy those
drugs. These companies offer monetary
discounts on large quantities of drugs
to seniors involved in their plans. One
of those companies, Pfizer, happened to
be in my office today reiterated ex-
actly what they have done. This is a
very positive thing we should all re-
member when we are talking about our
drug companies.

As we move forward with this bill for
the next 2 weeks, I remain very cau-
tious about where we are going to be at
the end of the day. We do have to make
sure that we have a healthy debate in
light of the fact that we do have to pro-
vide a prescription drug benefit. We
know a bill is going to pass, but we cer-
tainly need to send the right bill into
conference with the House, so that
when it comes out of conference it ben-
efits those folks who need it most,
those low-income individuals with
enormous monthly drug bills. We
should be able to look these young
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pages in the eye and say we did not
saddle them with a burden that will be
unaffordable years from now.

So I thank the Senator from Nevada
for letting me interrupt and the Sen-
ator from Rhode Island for letting me
come in and give my speech now. I look
forward to the debate over the next 10
days as we conclude this at the end of
next week.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

AMENDMENT NO. 931

Mr. REED. Mr. President, I rise in
strong support of the Stabenow amend-
ment. I believe the Senator from
Michigan has done exactly what is
right, proper, and wise to do, which is
to provide for a permanent fallback
prescription drug benefit for our sen-
iors in the context of this new Part D
drug program. Indeed, out of the 650-
plus page of this bill, the proposal by
the Senator from Michigan is the one
that most closely resembles what is fa-
miliar to seniors with regard to the
current Medicare Program. It is an im-
portant issue.

According to the Congressional Budg-
et Office, roughly 32 percent of Medi-
care beneficiaries enrolled in the pro-
posed new Part D program would re-
ceive their drug coverage through the
fallback plan, at least during the ini-
tial implementation of the program, so
a significant number of seniors we al-
ready know will participate in these
fallback plans.

The reason is because under the ex-
isting language of the bill, if two pri-
vate companies are not prepared to
offer pharmaceutical benefits in a par-
ticular region, Medicare must have a
fallback program for seniors. That
makes entirely good sense. The prob-
lem is, if and when there are two com-
panies, this fallback provision evapo-
rates. It goes away. What this will lead
to is instability and a circumscribed
choice for seniors.

We can just imagine a senior who en-
ters the fallback program may spend 1,
2, 3, or 4 years there, is happy with the
program, satisfied with the benefits,
and suddenly they are told, no, this
program is going away because there
are now two competitors in the mar-
ketplace. It does not make sense. It
circumscribes choice and it creates in-
stability and uncertainty in a program
that should be full of stability, cer-
tainty, and choice. I hope we can adopt
this amendment to ensure that the
Medicare fallback program is a perma-
nent part of the Part D program.

Let me suggest something else. When
we think of the dynamics of this pro-
posed program, two pharmaceutical
beneficiary management companies
come into a particular region knowing
full well if one decides to go, then
Medicare would have to reconstitute
this fallback program—expensive—
probably on short notice. That is tre-
mendous leverage for other PBMs in
the market to go back to the Medicare
program and say, wait a second, we are
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leaving unless you provide additional
incentives, additional compensation,
additional risk sharing.

That is a leverage point that I think
will be exploited by businesses. It is a
fair point to exploit. They can vote
with their feet. They can leave the re-
gion. That is tremendous power to put
in the hands of any one plan—it is not
the two; anyone could decide to go—
and suddenly you have to constitute
the standby.

If there is a permanent fallback pro-
gram, that leverage does not exist.
Automatically, the senior would
choose or not choose to get their bene-
fits from the fallback program. That is
another important aspect.

We also understand these managed
care programs and pharmaceutical ben-
efit managers operate, obviously, to
make a profit. They are prepared and
capable of leaving on short notice if, in
fact, they believe they are not realizing
a profit.

We have seen this in my home State
of Rhode Island, a state with a signifi-
cant penetration of Medicare managed
care. Thirty percent of beneficiaries in
Medicare in my State are enrolled in a
managed care plan. There used to be
several managed care plans, but most
have left the market, leaving essen-
tially one insurance company pro-
viding these managed care benefits.
When the other plans departed, we saw
increases in costs to seniors and less
generous terms offered by the sur-
viving companies. Why? Simple. Com-
petition slacked off; they did not have
to be as aggressive competing for sen-
iors. That likelihood could happen in
this case.

Again, that is a strong argument for
the Stabenow amendment, to have at
least one plan that will be there, with
permanent, defined benefits that are
not likely to change as other competi-
tors drop out of the market. That is
another selling point, a strong selling
point, for the Stabenow plan.

I believe this amendment is very im-
portant. It will go a long way to assur-
ing seniors they are not part of some
arbitrary experiment in the market-
place, that there will be at least one
plan that is always there, that the ben-
efits are well defined, and that plan
will be an important aspect of making
sure there is market discipline as well
as consumer choice for seniors.

Some people might say: We cannot do
this because we have a cap of $400 bil-
lion over 10 years that limits us. That
is an arbitrary limit, obviously. In
fact, it seems to me it is a limit that is
not justified, given the generous tax
cuts we have already provided to so
many wealthy Americans as opposed to
those likely recipients of this package.
This arbitrary cap should not limit us
from creating a program that we hope
will not only endure for a long time
but will be efficient, effective, and at-
tractive to seniors.

I believe if we pass the Stabenow
amendment, we are going to make this
program much more attractive to sen-
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iors, give them confidence they have at
least one choice through the standby
plan, that will not leave the market-
place, that will not change benefits as
competitive forces change, that will be
something they can count on. As well
as receiving pharmaceutical benefits, 1
think seniors are asking for something
else, and that is confidence that their
benefits will endure and not be ephem-
eral.

As a result, I urge my colleagues to
support the Stabenow amendment.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Ms. STABENOW. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. Mr. President, I ap-
preciate my colleagues coming to the
floor in support of my amendment. I
take a moment to reiterate what we
are doing in this amendment.

We are indicating in this amendment
we want to make sure every senior has
the choice of traditional Medicare for
prescription drugs as well as a choice
of HMOs or PPOs or other private sec-
tor plans. We are talking about seniors
wanting to have choice or the desire to
give seniors choice.

The majority of seniors, as a matter
of fact, like traditional Medicare. It is
very clear. They either have chosen
traditional Medicare or do not have
any private options, and 89 percent of
our seniors fall in that category. The
majority have chosen Medicare or may
live in a rural area where they do not
have the choice of a private plan but
they are in Medicare and they have
their coverage, they can choose their
doctor, they can live anywhere within
their State or anywhere in the country
and know the cost will be the same. It
is dependable; it is available it them.

That is what we are trying to do,
guarantee seniors will be able to con-
tinue to have that choice along with
new options for those who live in an
area where there is a managed care
plan and they choose to go into an
HMO or PPO, that would be absolutely
available to them. If they choose an-
other private insurance plan, assuming
there are those available to them, fine,
that is certainly an option that we all
agree should be available to our sen-
iors.

The question is whether we will shut
off the choice the majority of seniors
have already selected, the one they say
they want. With all of the talk about
choices, what I hear from folks is not:
Please give me more insurance plans to
wade through or to figure out how to
get health care; please give me more
insurance bureaucracy to wade through
each day. Seniors say: Update Medicare
and cover prescription drugs.
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It is simple. They want their tradi-
tional Medicare, choose their own doc-
tor, choose their own pharmacy, to be
able to make their own choices and to
have them available regardless of
where they are in the country, but they
want to make sure they have prescrip-
tion drugs as well.

We know if health care in 1965 were
like it is now, prescription drugs would
have automatically been covered. We
know that. We also know in 1965, as I
indicated earlier, Medicare came into
being essentially because of a failure in
the private market. That is not a criti-
cism; it is a reality that covering older
Americans certainly is more costly as
we use more health care. As we get up
in age, we find we use more health
care, we use more prescription drugs.
There are fewer carriers wanting to
cover. Certainly, way back in 1965, that
was the case when half the seniors in
the country could not find a private in-
surance plan or could not afford a pri-
vate insurance plan available.

Medicare came into being in order to
make sure that health care was avail-
able for older Americans and for the
disabled in our country. It was a value
statement about who we are and what
we think is important. It was an im-
portant value statement just as Social
Security coming into being was a value
statement about the fact we wanted to
make sure there was a basic amount of
money for everyone to know there is a
certain amount of financial support
available to them as they get older, as
they retire. It is a value statement.
Medicare and Social Security have
both been great American success sto-
ries.

We are now at a point where medi-
cine has changed, the delivery system,
the way we provide care. Most of us go
to the doctor’s office and walk out with
at least one prescription. We have the
opportunity to take medicine to keep
us well, to manage our high blood pres-
sure, cholesterol, or other issues that
allow us to remain healthy and remain
out of the hospital. These are all very
positive. We also have the opportunity
to avoid heart surgery by taking a pill
or have other options by taking medi-
cations that cause us not to have to go
into inpatient care in the hospital.

A lot of good has happened. We are
now at a point where it makes sense to
update Medicare. The question is how
to do that. We really have two different
views on how to do that.

One that I share says we should take
a system that has worked and we
should make sure it is fully funded so
our physicians and hospitals and home
health care and nursing homes have
what they need to provide services.
That is another critical issue—the re-
sources being pulled out of Medicare
and the underfunding of Medicare
which has caused problems. We should
provide full funding, and we should
make sure it is modernized to cover
preventive efforts and that we cover
prescription drugs as a part of an inte-
grated, modern health care system
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under Medicare. We should use more
technology so there is less paperwork
and more streamlining, which I know
is of great concern to health care pro-
viders. We can do all that within the
framework of Medicare, which has
worked so well. Why is that important?
Because it is dependable, reliable, af-
fordable, and it is a value statement
about who we are as Americans. That
is one view.

Another view is we should move back
to the model before Medicare came
into existence, and that is more of a re-
liance on private health insurance
plans. We hear from many insurance
carriers that they are not interested in
prescription-only policies. They are not
interested. It is different. Insurance
usually means you provide insurance
to a large number of people assuming
only some of them will get sick or
some will have automobile crashes or
some will have their homes burn
down—not everybody.

In the area of prescription drugs for
seniors, from an insurance model it is
very different. In fact, when you cover
people, you can be assured almost all of
them, if not all of them, will in fact
need your insurance. They will need
your coverage. So it is a very different
kind of model than traditional insur-
ance, where only some people use the
insurance but everybody is paying into
a system and spreading the risk.

That is one of the difficulties we have
had, trying to fit this model of private
insurance into the fact that we are
talking about private insurance for
health care, prescription drug care,
where everyone who is buying the prod-
uct will be using it. There are a num-
ber of questions about how to fit that
model in and make it work.

Then there are questions about why.
Why do we do that? Why do we propose
something that is complicated, that on
the one hand provides choice, which is
good, from the private sector, but on
the other hand is convoluted and com-
plicated for those who want to stay in
traditional Medicare and not make
them make that choice. That is one of
the questions, Why is this happening?

From the pharmaceuticals’ stand-
point, they are very much opposed to
seniors being under one plan, 40 million
people in one place, to be able to nego-
tiate large discounts in price. As a re-
sult of that, they certainly have lob-
bied very heavily for a plan that di-
vides seniors into a lot of different
places so they have less leverage to be
able to lower prices and negotiate dis-
counts. That is also a concern of mine.

We know also that under traditional
Medicare, we actually save money. We
hear all the talk about market forces
and lowering prices. In reality, facts
show the opposite. In fact, common-
sense I think shows the opposite when
we look at what is happening in the
private sector today. The average
small business has seen its insurance
premiums double in the last 5 years.
Certainly in Michigan, major high-tech
manufacturing in the State has seen 15
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or 20 percent or more increases in the
cost of private health insurance every
year. Yet under Medicare we see the
costs going up about 5 percent a year.

We look at this and say: Wait a
minute, we are talking about a plan
that costs more, not less. How does
that make sense?

We also know, when we look at ad-
ministrative costs, we are told by those
who have analyzed it that administra-
tive costs for Medicare to administer
the program are about 2 percent. In the
private HMOs in place right now under
Medicare, their costs are 15 percent for
administration. We are told that in the
private sector they actually go higher,
that in some private plans it has been
as high as 31 percent for administrative
costs.

We look at that and say, How does
this make sense? We don’t want 15 per-
cent going into administration when it
can be 2 percent so more of those pre-
cious dollars that we have can then go
into buying medicine. That would seem
to make sense.

There are a number of different rea-
sons I believe it makes sense to make
sure the real choice seniors want to
have, which is traditional Medicare, is
one of the choices available to them. I
personally believe it will save dollars.
It will allow the money we have to be
used more for purchasing medicine and
for health care rather than for admin-
istration or other kinds of costs.

Medicare is a nonprofit system by de-
sign. I know there are differences in
philosophy about a for-profit system
under health care versus a nonprofit
system. But the majority of hospitals
in this country are nonprofit. The
Medicare system itself is set up so that
every dollar possible goes into care. I
believe that is a model we should con-
tinue. I believe it is a model, although
it can always be improved—and I would
be the first to say we can improve and
streamline the Medicare system—fun-
damentally it has worked for people. It
has been there. It has been a system
that has held down costs. It has been
dependable and reliable for every single
person who is an older American, or for
a disabled person in our country. I wish
we would embrace it rather than talk
about dismantling it.

I ask colleagues to come today, as we
vote on this amendment, and join to-
gether to provide real choice for our
seniors, the choice they are asking for
as well as every other choice. Let’s
make sure every choice they might
want to have they could have, includ-
ing traditional Medicare.

Mr. President, I yield the floor. I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SMITH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oregon.
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Mr. SMITH. Mr. President, I rise to
respond to the Senator from Michigan.
I think she makes a number of points
that are worth our consideration. I
think this can be done through the
Government route. But the grand ex-
periment here is predicated on a belief
that the marketplace can actually
work.

If we were to adopt the Stabenow
amendment, it would clearly under-
mine the private sector from forming
plans and offering prices which have
the potential of very real savings for
our seniors and providing us with some
very real reforms which seniors are
counting on; that is, that we provide
this benefit without undermining the
financial integrity of Medicare.

We need to make up our minds. We
can either go the Government route or
we can go the market route. The Gov-
ernment route can work but it comes
at a cost that is, frankly, hard to cal-
culate.

Even as we speak, right now on Part
B Medicare, the Government is looking
at gross overpayments already on pre-
scription drugs and is having to make
reimbursements because of that.

Imagine all of the inefficiencies that
would be infused into the system if we
relied upon the Federal Government to
manage every prescription drug for
every senior in this country. If they
are overpaying on one and wasting
money at the same time, I hate to
think of the bill the Federal Govern-
ment would have to foot if we did this
for every senior on the basis that the
Senator is describing.

Moreover, the Congressional Budget
Office has just announced an initial es-
timate of what the Stabenow amend-
ment would cost, which is an addi-
tional $50 billion over 10 years. Without
a doubt, with the budget that provides
$400 billion over 10 years, this would
exceed that by $50 billion. I am sure at
some point a manager of the bill will
make a budget point of order. It has
come at a significant additional cost of
$50 billion.

Again, I return to the point that we
can either let the marketplace work or
we can let the Government do it. But if
you have a permanent Government
backup as opposed to a fallback provi-
sion until the marketplace develops,
you will retard, if not destroy, the
marketplace from ever developing. It is
that simple.

The predicate of the compromise be-
tween Republicans and Democrats that
has been a result of the prescription
drug benefit coming to our seniors is
that we are going to have a fallback.
But we are going to give the market-
place a chance. We are going to see
which one works. As for me and my
money, I am placing my bet on the
marketplace, if we provide an eco-
nomic structure for it to develop. If it
develops, it will give real hope and a
real renewed life to Medicare, and it
will give our seniors the benefit they
need of a prescription drug imme-
diately. I think that is the better vote.
I think it is the better way.
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I think we know how Government
works. When it is necessary for a Gov-
ernment bureaucrat to be between you
and your medicine cabinet, I shutter,
frankly, at the inefficiencies that can
come from that; whereas, if you allow
the marketplace to work—as with
PPOs which the Presiding Officer and I
have as Federal employees—frankly,
they can take a holistic approach to
your health by including prescription
drugs. It gives us a very real chance to
give our seniors a program that in-
cludes prescription drugs, which in-
cludes holistic health care, and which
doesn’t rely on a Government for-
mulary and Government price setting
to determine what drugs you can have
and what they are going to cost.

I urge my colleagues to vote no on
the Stabenow amendment because it
undermines entirely the bipartisan
agreement that has been arrived at in
the Finance Committee.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Ms. STABENOW. Mr. President, my
friend from Oregon was speaking about
medicine cabinets. On the question of
whether you want a for-profit insur-
ance company or a bureaucrat between
you and your medicine cabinet, or
whether you want Medicare, which we
have known and relied upon since 1965,
I appreciate that there is a different
view and philosophy. I think there is a
fundamental difference in ideology
that is working here.

It is interesting. I had a chance to go
back to the debates when Medicare was
first developed. The same kind of dif-
ferences occurred at that time and the
same debate about whether or not we
should provide care under one plan
under Medicare that is stable and reli-
able or use the private market private
insurance company. The very same
kind of debate was going on then that
is going on now.

I believe the right choice in 1965 was
Medicare. I believe it continues to be
one of the choices that makes sense to
offer to seniors.

I wish to respond to the Congres-
sional Budget Office estimate. It is dis-
appointing to me to find that they
have chosen to score it at $560 billion
above the $400 billion. We have worked
with them. In fact, we made it clear
that the intent of this amendment was
not to add $1 to the budget resolution.
It is to use the $400 billion and within
that to have a carve-out or choice of
Medicare. In fact, so as to guarantee
that, we included at the end of the bill
an authority to prevent increased
costs. If the administrator—in this
case we are talking about HHS—deter-
mines that Federal payments made
with respect to eligible beneficiaries
enrolled in a contract under this sec-
tion exceed on average the Federal
payments made with respect to eligible
beneficiaries enrolled in a Medicare
prescription drug plan or
MedicareAdvantage, the administrator
may adjust the requirement or pay-
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ment under such a contract to elimi-
nate such excess.

The reason we have included that is
to guarantee that it is within the $400
billion parameter. If, in fact, the Con-
gressional Budget Office has not looked
at that, it is unfortunate. I would dis-
agree with their analysis.

I indicate again that this is not
about changing the budget resolution
or the amount of dollars. It is about
creating the best choice or one more
choice. It may not be the best for an
individual. They may decide that going
through a PPO or an HMO or some
other part of the alphabet might be a
better choice for them. The question is
whether people will have a full range of
choices including the choice that the
overwhelming number of seniors have
told us they want.

The intent of this amendment is in
fact not to add anything to the cost of
this particular bill.

I yield the floor. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. Mr. President, I
have heard the Senator from Michigan
describe her amendment. I have to say
I would be concerned about a Govern-
ment-run prescription drug benefit be-
cause of what it would do to our free
enterprise system and our capability to
have competition which I think is very
important. I think the underlying bill
provides the competitiveness that will
be so important for a balanced system,
and it is also one that will give seniors
the best prices and the best choices.

I would like to make a statement in
general about the bill we have before
us. I have to say that we have been
talking about reform of Medicare for
years—maybe for the 10 years I have
been here. But today we are now talk-
ing about a real bill and maybe a real
chance to reform this very important
program.

I think it is clear that any time there
is reform we must include a prescrip-
tion drug component. We must have a
choice which is similar to that in the
private sector, and we must admit that
Medicare has not kept pace with the
rapid changes in our health care sys-
tem.

As our research community pushes
the envelope and develops lifesaving
medicines and procedures, our Nation’s
health care system must take that in-
novation into account or it will not be
the greatest health care system in the
world.

Pharmaceuticals have revolutionized
medical care. Increasingly, ailments
are treated with medication as opposed
to invasive surgeries. It is imperative
that those who rely on Medicare have
access to affordable prescription drugs.
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When Medicare won’t pay for medicine
to treat diabetes but will pay for the
amputation of a limb caused by com-
plications of diabetes, I think we can
admit that we have a problem.

A prescription drug benefit alone is
not the answer. True reform must pro-
vide our Nation’s seniors the freedom
to choose physicians and benefits based
on their individual needs. If a bene-
ficiary is satisfied with existing cov-
erage, the beneficiary should have the
option to stay put. But if she chooses
to enroll in a private insurance PPO or
HMO, she should be allowed that
choice. This choice is incorporated in
the underlying bill.

Also, I have an amendment, cospon-
sored by Senators KENNEDY, DURBIN,
SPECTER, and TALENT, to restore cuts
in Medicare reimbursement to teaching
hospitals. Texas hospitals are facing
the loss of $26 million in 2003 due to
Medicare reimbursement cuts. Nation-
wide, teaching hospitals will lose $794
million this year and $4.2 billion over
the next 5 years. Every State will be
similarly affected.

Teaching hospitals are experiencing
a terrible financial crisis. My amend-
ment restores the fiscal year 2002 level
of reimbursement for indirect medical
education—they are called IME pay-
ments—to teaching hospitals. This al-
lowance has been cut incrementally
since the Balanced Budget Act of 1997
from 7.7 percent to 5.5 percent in fiscal
year 2003.

Teaching hospitals have higher costs
due to their critical role in educating
tomorrow’s physicians. They run more
tests, they have newer technology, and
they require more staff because they
are training our future health profes-
sionals. The additional payment is
vital to continuing this training. A dis-
proportionate percentage of the most
seriously ill and injured patients re-
cover and convalesce in teaching hos-
pitals. These hospitals have 78 percent
of all trauma centers and 92 percent of
all burn beds.

Although only 21 percent of all hos-
pitals are teaching hospitals, they de-
liver over two-thirds of charity care.
They conduct groundbreaking re-
search. The University of Texas Med-
ical Branch in Galveston—as one exam-
ple in my State—will lose $1.9 million
in these payments this year if the
amendment is not adopted. UTMB
leads research on anthrax, smallpox,
and plague. We cannot afford to have
teaching hospitals cut back on re-
search that benefits every individual.

In the budget we passed earlier this
year, $400 billion was set aside for
Medicare reform. It is our responsi-
bility to use that $400 billion wisely
and to bring this incredible program
into the 21st century so that America’s
seniors will have the medical coverage
they need and deserve.

I think the bill before us needs work.
We all agree that it is not a perfect bill
and we want to make it better. We
want to make sure it does two basic
things: that it increases the quality of
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health care for our seniors, and, sec-
ondly, that it does so at a reasonable
price for our future generations. We do
not want another huge commitment
that is going to turn into an entitle-
ment that is unbearable in the future.
But when Medicare will cover the cost
of a hospital stay for 5 days for the am-
putation of a limb but it will not allow
you to pay for the medicine that will
keep you from having to amputate that
limb, something is wrong in the sys-
tem, and we must fix it. This time we
can do it.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I have
been listening to this debate and lis-
tening to the distinguished Senator
from Michigan. If you love the Federal
Government and the Federal Govern-
ment’s control over all of our lives,
boy, this is the program for you, be-
cause it certainly would fly in the face
of everything we have been trying to
do to create a program where you have
some options, some choices, and where
people can make their own decisions as
to what type of health care they want,
seniors in particular.

So I rise in opposition to the Stabe-
now amendment. The way I understand
the amendment, it would require a per-
manent fallback to be offered to bene-
ficiaries in addition to the private
stand-alone drug plans. Making the
fallback plan a permanent option will
completely undermine the very struc-
ture upon which this bill is built.

First and foremost, including a per-
manent fallback plan creates an un-
even playing field. Frankly, we hope
the Government fallback plan is never
needed. The only reason it is in this
bill is to take care of those situations
where there are no bidding competitors
to provide the health care. We believe
there would be bidding competitors,
and there is no real reason to have a
fallback other than in those rural areas
or tough areas where it is uneco-
nomical for business to compete for the
business, where you are going to need a
no-risk, Government sponsored and
subsidized, and completely controlled
fallback plan.

So first and foremost, including a
permanent fallback plan creates an un-
even playing field. The Government
fallback is a non-risk-bearing entity.
The fallback plan will operate in re-
gions without any risk for gains or
losses. The Government pays for the
fallback plan’s administrative costs as-
sociated with delivering the drug ben-
efit. If we make the fallback plan per-
manent, as the distinguished Senator
from Michigan would do, we are basi-
cally requiring privately delivered drug
plans, which are at least partially re-
sponsible for bearing the risk of deliv-
ering this benefit, to enter this same
market and compete with these Gov-
ernment fallback plans.

This would not only be unfair, but it
also sets up our drug plan for failure.
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There isn’t a private health plan out
there that will enter such a lopsided
market where we give their competi-
tors such a large financial advantage.
Simply put, this amendment would dis-
courage the initial entry of private
plans, dooming the effort to provide
beneficiaries the drug benefit through
competing private plans with all of the
cost savings and benefits that would
come from competition.

In addition, including a permanent
fallback plan would add billions of dol-
lars to the cost of this bill. CBO esti-
mates that the cost of this fallback
plan would be at least $50 billion over
10 years. So, literally, by including a
permanent fallback plan that will cost
$60 billion-plus over 10 years to the
cost of this bill, we would be relying, at
least partially, on an inefficient, more
costly, Government-controlled, Gov-
ernment-style delivery system to pro-
vide beneficiaries with drug coverage.

When the Senate was debating the
Medicare prescription drug issue last
year, this was one of the biggest criti-
cisms against the Graham drug benefit.
The Graham drug benefit plan created
a one-size-fits-all drug benefit deliv-
ered by the Federal Government. This
is not what Medicare beneficiaries
want.

Beneficiaries want choice in drug
coverage. They do not want to be
forced into a Government-run plan and
offered a one-size-fits-all benefit. The
Stabenow amendment would place the
drug benefit right back in the hands of
Government-run health care, Govern-
ment micromanagement, and, worst of
all, price controls. Government bureau-
crats would ultimately put the Govern-
ment in charge of setting drug prices.
We simply do not want Government bu-
reaucrats in charge of setting drug
prices. We want the private market to
make these decisions, not the Federal
Government.

My colleague from Florida was just
reminiscing about the 1988 catastrophic
law. I was here. I argued against it. We
all saw the people jumping up and
down on Danny Rostenkowski’s car
when they realized they had to pay for
their drug expenses. Well, you can
imagine what is going to happen if we
have Government take over this pro-
gram.

If this amendment passes, we will be
creating another Medicare catastrophe.
In fact, we already know the Federal
Government does not do the best job of
reimbursing for prescription drugs due
to years of overpayments for the drugs
already covered under Part B of Medi-
care.

Medicare has been overpaying for
Part B drugs for years because of its
inability to keep up with the market-
place. The intent of S. 1 is to introduce
a new model to deliver care to Medi-
care beneficiaries. We want to offer
Medicare beneficiaries a meaningful
drug benefit. This drug benefit will in-
clude multiple choices but it only
works when all options are expected to
participate under the same rules. You
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don’t set it up so that all the options
that have a chance of working fail be-
cause you have a government-run, gov-
ernment-subsidized, government-con-
trolled, government-bureaucratized
program, which is exactly what the
Stabenow amendment would establish.

Those who are extremely liberal will
love that program, because it just
means Government controls every as-
pect of our lives in health care. In S. 1,
we included the Government fallback
as a safety net to ensure that every
senior has access to pharmaceutical
drug coverage. But it is a fallback of
last resort. We hope we will never have
to have a fallback plan for any region
or any area. But it is a last resort, if
we need it. That is because even the
Congressional Budget Office concludes
that the permanent fallback plan is a
more costly, less efficient model to de-
liver pharmaceutical benefits.

Again, let me remind everybody that
the CBO says the Stabenow amend-
ment will cost at least $50 billion over
the next 10 years. Knowing the Govern-
ment as I do, I say at least $50 billion.
It will probably be a lot more than
that. It will take all the incentives to
keep costs down out of the program, as
we take away risk, which is what the
competing companies have to meet.
They have to meet risk factors.

In conclusion, the Stabenow amend-
ment would deny Medicare bene-
ficiaries the opportunity to enroll in
the plan that best fits their needs.
They would be denied that oppor-
tunity. The Stabenow plan would force
all our seniors into a government-run,
government-controlled, government-
bureaucratized drug benefit. It would
basically undermine every possible
competitive aspect that might possibly
hold costs in line and bring them down.

This amendment by the distinguished
Senator from Michigan would effec-
tively deny beneficiaries a private plan
option thus denying beneficiaries a
choice in drug coverage, one of the fun-
damental principles of this bill—
choice, the right to pick the coverage
you want. That is what our prescrip-
tion drug program would give bene-
ficiaries.

There are those who believe that so-
cialism is the answer to everything.
Let government do it. Government can
do it more efficiently. If you believe
that, you haven’t watched the last 50
years. I urge my colleagues to defeat
this amendment because it will take
away important drug coverage choices
for Medicare beneficiaries. It will lead
us into a situation where Government
is going to control everything, and, as
a result, Medicare beneficiaries will be
left with no choices in drug coverage. 1
don’t want to go back to those days
when they were jumping up and down
on Danny Rostenkowski’s car because
the senior citizens realized they had to
pay for it. I want to give Medicare
beneficiaries choices and make sure
there is some competition in the mar-
ketplace so that the choices will be
good ones. I don’t want to go to just a
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one-size-fits-all government program
which literally will not work except at
a tremendously costly expense to U.S.
taxpayers.

For these reasons, I urge my col-
leagues to oppose the Stabenow amend-
ment.

I yield the floor.

Ms. MIKULSKI. Mr. President, I
want a medicare prescription drug plan
that benefits seniors—not a plan that
benefits insurance companies. That is
why I am a cosponsor of the Stabenow
amendment.

This amendment gives seniors a
choice: to get their prescription drugs
through  traditional Medicare or
through a private insurance company

Why is this important? Because it
lets seniors choose the program that
fits their needs. Seniors trust Medi-
care. It has provided a safety net for
seniors for almost 40 years. Medicare
hasn’t let them down.

We can’t say the same about insur-
ance companies. We have been down
that road in Maryland with
Medicare+Choice. The insurance com-
panies came in. They enticed seniors
with promises of better care and pre-
scription drugs. They took the money
from our seniors and left town leaving
over 100,000 Maryland seniors without
coverage.

Seniors in my State were gouged and
abandoned. So I don’t trust insurance
companies to be there for seniors. I
trust seniors to make their own deci-
sion to decide which prescription drug
plan is best for them.

Seniors trust Medicare. When given
an opportunity, I think seniors will
choose Medicare. In the mid-1990s,
when Medicare HMOs offered prescrip-
tion drug benefits. Only about 15 per-
cent of beneficiaries signed up.

Yet year after year, Senate Demo-
crats have fought off efforts to pri-
vatize Medicare—to force seniors to
leave their family doctors and join
HMOs and other private plans. We
heard Newt Gingrich talk about mak-
ing Medicare ‘‘wither on the vine.”
Then this year, the President’s pre-
scription drug proposal would have
forced seniors to leave the Medicare
they trust to get the drugs they need.

I believe honor thy mother and fa-
ther is not just a good commandment
to live by. It is good public policy to
govern by. That is why I feel so strong-
ly about Medicare.

Medicare is not the problem. It is the
solution. That is why Congress must
now provide a prescription drug benefit
for seniors. To benefit seniors—not to
benefit insurance companies. We must
do it now—+to help seniors, to help fam-
ilies, top help American business and
to help our economy.

I urge my colleagues to join me in
supporting the Stabenow amendment.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH. Mr. President, I ask
unanimous consent that the vote in re-
lationship to the pending amendment
No. 931 occur at 3:15 today with no
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amendments in order to the amend-
ment prior to the vote and 5 minutes
for debate equally divided prior to the
vote.

I further ask unanimous consent that
at 2:15 today the amendment be set
aside and Senator ENZI then be recog-
nized to offer an amendment.

Mr. REID. Reserving the right to ob-
ject, the senior Senator from Illinois is
on the floor. I am wondering how long
the Senator wishes to speak on the
Stabenow amendment. If the Senator
from Oregon would allow the Senator
from Illinois to speak until 2:15 on the
Stabenow amendment.

Mr. SMITH. I have no objection.

Mr. REID. I would ask for a modifica-
tion; that we be recognized for 10 min-
utes; following that, Senator ENZI be
recognized after the Stabenow amend-
ment is set aside.

The PRESIDING OFFICER (Mr.
ALEXANDER). Is there objection to the
modified request?

Without objection, it is so ordered.

The Senator from Illinois.

Mr. DURBIN. Pursuant to the unani-
mous consent request, it is my under-
standing I am recognized for 10 min-
utes.

The PRESIDING OFFICER. That is
correct.

Mr. DURBIN. Mr. President, at about
3:15 we will have a chance to vote on an
amendment. It is an important amend-
ment to the prescription drug plan, an
amendment offered by my colleague
and friend Senator STABENOW of Michi-
gan, who has been our leader in the
Democratic caucus on the prescription
drug issue. There is no one who has put
more time in it. Senator STABENOW is
going to give the Senate a very basic
choice to make.

Under the Grassley-Baucus bill, a
senior citizen, once this goes in effect
after the Presidential election, will
take a look at the area they live in and
if they can find two private providers
for prescription drugs, they have to
choose between the two of them. If
they can’t find two that will provide
that protection, that service, then
there will be a Medicare plan known as
a fallback plan which the senior can
turn to, but it is not a plan that will be
administered by Medicare. It is a plan
that will be administered by a private
provider under Medicare. So no matter
where you turn as a senior under this
plan, you are always going to find a
private provider, a private insurance
company.

The Republicans, many who support
the bill, argue that is real competition.
Senator STABENOW takes it to another
level and says, if you want real com-
petition, one of the options that should
always be available to the senior is to
g0 to a prescription drug plan adminis-
tered by Medicare itself.

Why would you want a Federal agen-
cy to administer this plan? I will give
you two reasons. First, there is no prof-
it motive. Medicare is basically going
to be involved in this to try to provide
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the service, and we know that the serv-
ices they provide are at a lower admin-
istrative cost than any private insur-
ance company. No. 2—and this is where
the rubber meets the road—Medicare
can say to the drug companies, we
want you to be part of the Medicare al-
ternative; therefore, tell us what you
will do to contain the cost of your pre-
scription drugs. So they have bar-
gaining power on behalf of seniors to
reduce the overall cost of drugs that
are offered to seniors, a win/win situa-
tion.

Does it work? Go to the Veterans’
Administration hospitals. Look what
they have accomplished. They said to
the drug companies, you want to sell
drugs to veterans, great. But tell us the
best price you will give us, and the best
price offered at veterans’ hospitals to
the men and women in uniform is 40 to
50 percent below what seniors are pay-
ing over the counter for their prescrip-
tion drugs across America today. So if
you go to the Stabenow alternative, a
Medicare-administered plan, no profit
motive, low administrative cost and a
formulary, a group of drugs that has
been discounted for seniors, it is an ab-
solute win situation for seniors and for
the Government and for the cost of the
program.

Those who are arguing for competi-
tion on the other side say, just let
these private providers get at it. Boy,
they will really show you how they can
bring prices down. They live in fear
that if Medicare is involved in it, Medi-
care will show them how prices can
really come down. That is what this is
all about.

I hear these arguments on the floor
from people who I respect saying the
Stabenow amendment is going to limit
choices. The heck it will. The Stabe-
now amendment gives to seniors the
real choice, the Medicare choice, the
choice that they want.

I would like to ask the Senator from
Michigan if she will respond to a ques-
tion. She has a chart that shows the in-
terests of senior citizens on this issue.
If this is any indication, how would the
senior citizens vote on the Stabenow
amendment?

Ms. STABENOW. First, I thank my
colleague for his eloquence. It is true
that 89 percent of the seniors in this
country are in traditional Medicare.
Only 11 percent are currently in man-
aged HMO plans. Since 1997, seniors
have been given a choice between what
has been called Medicare+Choice and
traditional Medicare. Overwhelmingly,
they have stayed in Medicare.

Mr. DURBIN. Does the Senator’s
amendment limit the choices for sen-
iors—

Ms. STABENOW. Absolutely not.

Mr. DURBIN.—when you compare it
to the underlying bill?

Ms. STABENOW. Absolutely not.
What we are doing is saying, instead of
two private insurance plans, we add a
third, so instead of two choices, you
have at least three.

Mr. DURBIN. Again, let me ask,
through the Chair, if I might, is it not
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true that if Medicare then can offer
this plan on behalf of tens of millions
of seniors, Medicare can go to the drug
companies and say: All right, you want
to sell us Celebrex or Zoloft or what-
ever; what is the best price you will
offer Medicare?

Isn’t that more of an assurance that
the prices seniors will pay under that
alternative will be lower?

Ms. STABENOW. Absolutely. The
Senator from Illinois has hit what I
think is the most critical point, and
the reason there is such opposition,
certainly from the pharmaceutical in-
dustry, to what we are trying to do
through Medicare. They don’t want the
majority of seniors in one insurance
plan together in Medicare where they
can force a group discount. They would
like to divide seniors up in lots of dif-
ferent insurance plans and not give
them the leverage to bring prices down.

Mr. DURBIN. Also, I ask, under the
underlying Grassley-Baucus bill, what
force is there for cost containment?
What kinds of elements are in that bill
that will help bring down the cost of
prescription drugs for America’s fami-
lies and America’s seniors if we don’t
put Medicare into the process bar-
gaining on their behalf?

Ms. STABENOW. I don’t see anything
in here that brings it down. In fact,
what we are doing in the underlying
bill is adding the profit. We are putting
for-profit business into this process, so
you are actually adding to the cost of
this system. I don’t see anything in
here that will bring prices down. I
think that is why the pharmaceutical
industry is very supportive of this plan
because, unfortunately, the average re-
tail price of an advertised brand is
going up three times the rate of infla-
tion. This does nothing to address that
and bring the prices down.

Mr. DURBIN. I thank the Senator.

While I still have a minute or two, I
will just say this. Time and again, our
friends on the Republican side of the
aisle say we should contract out Gov-
ernment services, privatize them, to
save the taxpayers money. They say, if
you will just get it away from the Gov-
ernment bureaucracy and put it into
the private sector, we will show you
how to really provide a service at a low
cost. Sadly, many times that doesn’t
happen. The costs go up, the quality is
not good, and we are stuck with pri-
vate-side contractors when we contract
out.

Now we have an interesting turn of
events. We hear from the Republicans
and conservative side that we don’t
want a Government agency to be able
to compete with the private sector. We
don’t think that is going to be fair.
There is no real choice there.

There is a choice. I think the choice
is obvious. If Medicare—speaking for
the vast majority of senior citizens—
can bargain for lower prescription drug
prices, the winners will be not only the
seniors who will pay less but the tax-
payers who will pay less. The $400 bil-
lion in this bill will go a lot further if

June 18, 2003

we can have lower cost prescription
drugs.

I say to my friends on the Republican
side of the aisle, don’t be afraid of com-
petition, and don’t be afraid if one of
the competitors is Medicare. The sen-
iors who you represent have already
voted on this issue by a 9-to-1 margin.
They prefer traditional Medicare. We
should not be afraid of it.

The Stabenow amendment is a step
in the right direction. It says if we are
going to have a prescription drug plan
that Americans can afford and that the
taxpayers can afford to pay for, yes, we
need to have cost containment. This
bill has little or none. The Stabenow
amendment brings in real competition
and, unless that competition is there,
let me tell you what we have done; we
have said we will subsidize prescription
drug costs no matter how high they go.
Mark my words, as history has proven,
they will continue to increase to a
point where it bankrupts the current
bill before us.

The Stabenow amendment is, I think,
not only a stand for common sense but
a guarantee that competition will real-
1y be there to protect seniors.

I yield the floor.

The PRESIDING OFFICER. The
Democratic leader is recognized.

Mr. DASCHLE. Mr. President, I will
use my leader time. I am not sure what
the allocation of time is right now.

I commend the distinguished Senator
from Michigan and the Senator from I1-
linois for their work on this particular
amendment. I think I can say for most,
if not all, of our caucus members, this
is the most important amendment as it
relates to this bill, in large measure be-
cause it goes to the essence of what it
is we believe we need to do.

What we have said from the very be-
ginning is let’s build on what we have
achieved in the Medicare system now
for the last 38 years. Obviously, we
know there are ways in which the pro-
gram needs to be updated and re-
formed. I think there is common agree-
ment among Republicans and Demo-
crats that if we are to reform Medicare,
the single most important priority is
to ensure that we recognize that health
care delivery has changed dramatically
in the last 40 years.

Health care delivery now is largely
outpatient. Far more people get their
health care in an outpatient setting
than they do inpatient. With that rec-
ognition, we made a decision in the
1960s that was wrong. We said we would
reimburse drug costs in a hospital but
we would not reimburse drug costs out-
side of a hospital or doctor’s office.
Well, had we decided back then that we
would reimburse drug costs regardless,
we would not be here today. So we
made a decision based on, I am sure, a
lot of different factors—cost was prob-
ably important—that we wish now we
could have reversed a long time ago.
But that, in essence, is what we are
talking about with reform. It is a rec-
ognition that health care delivery
itself has changed.
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The real question is, What will be the
mechanism by which seniors acquire
these prescription drugs? There are
those who have suggested that seniors
ought to have choice. I have heard the
distinguished Senator from Michigan
say so eloquently that if you are in
favor of choice, you will be in favor of
this amendment because that is basi-
cally what we are proposing—choice.
We are saying to seniors, if you think
you can find a better plan out there
somewhere, offered within your region,
take it. This is a voluntary program.
We are not mandating that you do any-
thing. But if you think Medicare has
provided a good service and if you
think, in order to be consistent with
the spirit and the concept of Medicare
to begin with, that it ought to be of-
fered through the Medicare system,
you ought to have a right to choose
that as well.

Why in Heaven’s name would we deny
a senior the right to stay within Medi-
care when they get their doctor and
hospital benefits through Medicare?
They ought to get prescription drugs
through Medicare. So that is, in es-
sence, what the Senator from Michigan
is suggesting with her amendment.
Let’s allow choice; let’s allow consist-
ency.

But I think it goes beyond the choice
of the senior citizens. The reason it
ought to be our choice occurred again
last night to me as I listened to some
of the debate in the House Committee.
The question was asked last night: Can
you tell us what the administrative
costs will be for the private sector sys-
tems providing this new prescription
drug benefit? On record last night dur-
ing that debate the answer was given:
25 percent.

The administrative costs for the pri-
vate sector plans is anticipated to be 25
percent. That means out of the $400 bil-
lion we are committing to the drug
program under this legislation, $100 bil-
lion could go to paperwork.

We have asked what is the adminis-
trative cost of the Medicare system,
and we are told by CBO and others that
the administrative cost today for Medi-
care is between 3 and 4 percent. So we
could save upwards of 20 percent if we
had an opportunity for seniors to use
the Medicare system. That is another
reason that choice would make sense
to us—to keep administrative costs
down.

We only have to look to the Veterans
Administration to see how effectively
they have controlled costs, not only
administratively but on drug acquisi-
tion costs. The drug acquisition cost
through the Veterans Administration
is dramatically lower, ranging any-
where from 15 to 30 percent below what
is done in the private sector through
private insurance companies. We could
save in Medicare as well.

From a cost containment point of
view, an administrative point of view,
and a choice point of view, this amend-
ment ought to pass. I think it is key to
sending the right signal not only to our
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seniors about what kind of services we
want to provide, about what kind of
consistency, what kind of choice we
want to offer, but it ought to be a mes-
sage to the taxpayer. We are going to
do it through the most efficient, most
administratively simple concept to
which we can subscribe. Extending
Medicare, providing drug benefits
through Medicare, is the way to do it.

Again, I commend the distinguished
Senator from Michigan for her efforts
and for her amendment. I hope it will
enjoy broad bipartisan support. I yield
the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Wyoming is recognized.

AMENDMENT NO. 932

Mr. ENZI. Mr. President, I send an
amendment to the desk, and I ask
unanimous consent that the pending
amendment be set aside until 5 min-
utes before the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Wyoming [Mr. ENzI], for
himself and Mr. REED, proposes an amend-
ment numbered 932.

Mr. ENZI. Mr. President, I ask unani-
mous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To improve disclosure require-
ments and to increase beneficiary choices)

On page 57, between lines 21 and 22, insert
the following:

““(3) DISCLOSURE.—The eligible entity offer-
ing a Medicare Prescription Drug plan and
the MedicareAdvantage organization offer-
ing a MedicareAdvantage plan shall disclose
to the Administrator (in a manner specified
by the Administrator) the extent to which
discounts, direct or indirect subsidies, re-
bates, or other price concessions or direct or
indirect remunerations made available to
the entity or organization by a manufacturer
are passed through to enrollees through
pharmacies and other dispensers or other-
wise. The provisions of section 1927(b)(3)(D)
shall apply to information disclosed to the
Administrator under this paragraph in the
same manner as such provisions apply to in-
formation disclosed under such section.

‘“(4) AUDITS AND REPORTS.—To protect
against fraud and abuse and to ensure proper
disclosures and accounting under this part,
in addition to any protections against fraud
and abuse provided under section 1860D-
T(f)(1), the Administrator may periodically
audit the financial statements and records of
an eligible entity offering a Medicare Pre-
scription Drug plan and a
MedicareAdvantage organization offering a
MedicareAdvantage plan.

On page 37, between lines 20 and 21, insert
the following:

‘(C) LEVEL PLAYING FIELD.—An eligible en-
tity offering a Medicare Prescription Drug
plan shall permit enrollees to receive bene-
fits (which may include a 90-day supply of
drugs or biologicals) through a community
pharmacy, rather than through mail order,
with any differential in cost paid by such en-
rollees.

‘(D) PARTICIPATING PHARMACIES NOT RE-
QUIRED TO ACCEPT INSURANCE RISK.—An eligi-
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ble entity offering a Medicare Prescription
Drug plan may not require participating
pharmacies to accept insurance risk as a
condition of participation.

Mr. ENZI. Mr. President, I rise today
to offer an amendment that will con-
tribute to fair prices for consumers and
fair treatment for pharmacies under
the new Medicare prescription drug
benefit. I am pleased that my distin-
guished colleague from Rhode Island,
Senator REED, is joining me in offering
this amendment. He serves with me on
the Health, Education, Labor, and Pen-
sions Committee and has been a stal-
wart in helping with some of the small
pharmacist issues. That is what a large
area this bill seeks to take care of.

It is an issue across the entire coun-
try. It is not just an issue in Wyoming
or the West. We all have local phar-
macists. Local pharmacists provide a
tremendous service to the people for
whom they are providers. One of those
local services is to explain how the
drugs are used, what their proper use
is. They have an excellent knowledge
of the drugs a person is taking and rec-
ognize conflicts and iron those out
with the doctor. They work with the
doctor to come up with some generic
drugs, in some cases, to save costs.
Largely, they are left out of any of the
pricing mechanisms. They do all of this
on a very low margin.

This bill does not take care of that
part of local pharmacists, but it allows
them to still be in the market. This
bill ensures fair prices for consumers.

The amendment we are proposing
would ensure that we hold Medicare
drug plans accountable for passing on
to consumers a fair portion of the re-
bates, the discounts, and the other in-
centives that the plan may receive
from drug manufacturers and other
sources.

Specifically, the amendment would
require Medicare prescription drug
plans and Medicare Advantage organi-
zations to disclose to the Federal Gov-
ernment the extent to which they pass
those rebates and discounts on to Medi-
care beneficiaries.

The amendment would also clarify
that the Federal Government may
audit their financial statements and
records to ensure compliance and deter
fraud and abuse in this area.

To ensure fair treatment for phar-
macies, the amendment we are offering
would prohibit Medicare drug plans
from implementing restrictions that
would steer consumers to the mail
order pharmacies. It would require the
Medicare drug plans to allow local
community pharmacists to fill long-
term prescriptions—not just 30-day
prescriptions, but 90-day prescrip-
tions—and offer other services they are
equipped and licensed to provide. It
protects the rights of seniors to choose
their trusted local pharmacist over a
mail order house.

Our amendment would also prohibit
Medicare prescription drug plans and
Medicare Advantage organizations
from requiring pharmacies to accept
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insurance risk as a condition of partici-
pation in a plan. Pharmacists and
pharmacies dispense medications and
provide services; they are not insur-
ance companies.

This provision will ease the minds of
the pharmacists who are concerned
that Medicare drug plans might force
them to share the risk. This has come
to light, I am sure, to all of us in town
meetings we have held, town meetings
where pharmacists have shown up,
town meetings where the pharmacists
either have their national publication
or publications from their colleges that
point out some of the difficulties they
are having operating in the local mar-
ket, the local market where they have
the actual contact with the consumer,
the local market where they are the
ones providing the advice, the care, and
sometimes the protection of the pa-
tient. We want to make absolutely sure
we do not leave them out of the mix.

This is a part of the solution that has
been suggested in those college publi-
cations and those national pharmacist
publications. These are local profes-
sionals who provide a local service.
They do an outstanding job of helping
out their customers. They understand
who the customer is because they see
them face to face; they are not just a
voice over the telephone taking an
order.

They will play an important role in
any drug benefit that is passed, wheth-
er it is through a profitable situation
for them—and we hope they can stay in
business so we have the help of this
local pharmacist—or whether it is
forced on them in a nonprofitable way.
They have been doing that.

It would be nice if we watched out for
the small businesses in the towns
across America. Small businesses are
the heart of America. They are the
ones that provide the community help
and community services. They are the
ones that participate in all Kkinds of
community events.

We have to be careful this bill does
not take them out of the loop and put
them out of business so that kind of
service disappears from the face of
America. It is part of America. The
drug stores have been the heart of
downtown for years and now the heart
of the health care system. They are
often the main source of health care
service and advice, particularly in the
rural and frontier areas. In the bigger
cities, there may be more contact with
people who can provide information.
Some of that comes through the HMOs,
and some of it comes through the pre-
scription drug managers who are often
tied in with those HMOs. But they are
not the ones who really do the contact
with the customer, particularly in the
rural and frontier areas.

I sponsored a bill to remedy our phar-
macist shortage, and I am hoping that
bill will come to the floor. It is a bill
that helps with the forgiveness of the
loans it takes to get through the proc-
ess of becoming a pharmacist. We have
to make sure these people are available
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and continue to be available in
smalltown America and in the big cit-
ies. We also have to make sure there
are faculty to teach these people prop-
erly to interact with the customers.

Half of the money would go to pro-
viding loan forgiveness for pharmacists
who become faculty and half to for-
giveness for people who actually be-
come pharmacists in underserved
areas, and underserved areas are some-
times urban areas as well. This bill
does not address this. That is another
bill we need to fill in the pharmacist
piece. It unanimously came through
the Health, Education, Labor, and Pen-
sions Committee, and it recognizes the
need for local pharmacists and that
local interface we are all used to hav-
ing. Seniors and pharmacists are both
concerned with how the interaction
will happen. Seniors do trust their
hometown pharmacist.

Senator REED and 1 believe this
amendment will go a long way toward
answering the concerns of seniors and
pharmacists about how this new Medi-
care drug benefit will impact the trust-
ed relationship that pharmacists and
their senior patients share.

I encourage all of my colleagues to
take a closer look at this amendment
and help me get it adopted. As I men-
tioned, it has bipartisan support. If we
had a little more time, I am sure we
would have had a lot more cosponsors.
We recognize this is an appropriate
place for this amendment to appear
and an appropriate service to provide
under the prescription drug benefit of
Medicare.

So I encourage my colleagues to vote
for it. I thank them for their consider-
ation.

I yield the floor.

The PRESIDING OFFICER
DOLE). The Senator from Oregon.

Mr. SMITH. I thank my colleague for
his amendment. I think the Enzi-Reed
amendment will clearly improve bene-
ficiaries’ access to long-term prescrip-
tions at their local pharmacies, as well
as to increased disclosure requirements
for participating plans. Community
pharmacists play an integral and ac-
tive role in health care delivery by pro-
viding programs that help patients
manage their disease, prevent dan-
gerous drug interactions and educate
and counsel on the proper use of their
medications. Any prescription drug
program will rely heavily on commu-
nity pharmacists.

Under S. 1, the underlying bill, enti-
ties eligible to offer a Medicare pre-
scription drug plan would be required
to ensure that beneficiaries have con-
venient access to community phar-
macies in both rural and urban areas.
Additionally, no eligible plan would be
allowed to offer prescription drug cov-
erage solely through mail order phar-
macies.

The Enzi amendment builds on the
provisions already included in S. 1 and
would ensure that beneficiaries who en-
roll in prescription drug plans and
Medicare Advantage plans that offer
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mail order benefits would also have the
option to fill long-term prescriptions
in community pharmacies. This
amendment also would provide bene-
ficiaries flexibility, convenience, and
increased corporate reporting require-
ments for Medicare prescription drug
plans. This should promote, not stifle,
competition and improve choice.

So let’s be clear. There are effi-
ciencies inherent in mail order phar-
macies and beneficiaries would con-
tinue to benefit financially by pur-
chasing drugs through the mail, but
this amendment would provide them
with yet another choice, another op-
tion, as well.

It is certainly my intention to vote
for the Enzi-Reed amendment. I am not
in a position to say that the chairman
is saying that yet, but I suspect he
will.

I understand Senator ENZI will speak
for a few more minutes.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. I thank the Senator from
Oregon for his comments. He has very
concisely laid it out, has a tremendous
understanding of this amendment and
the need for it, and made a fair as-
sumption that it could cost slightly
more by going through the local phar-
macist. But one of the things we want
to do is make sure that local phar-
macist is an option.

If beneficiaries getting the prescrip-
tion drugs order it through the local
pharmacy and the cost comes to more
than it would be through a mail order
firm, then the person receiving the pre-
scription drugs does have to make up
that difference in cost.

These four provisions in the amend-
ment will make a tremendous dif-
ference to both consumers and to phar-
macists. The aim is twofold. It is to
have fair prices for consumers and then
fair treatment for the local phar-
macies. As was mentioned, the two pro-
visions that require fair prices would
require the Medicare prescription drug
plans and Medicare Advantage organi-
zations to disclose, to the extent that
they pass Medicare beneficiaries, any
rebates or discounts that they nego-
tiate from drug manufacturers. In
other words, if they get a break, the
consumer is supposed to get a break. It
permits the Government to audit the
plans and the organizations’ financial
statements and records—and it is pri-
marily the records that are impor-
tant—to ensure compliance to make
sure there is not fraud and abuse and to
make sure, again, that those reduc-
tions get passed through to the con-
sumer. So we want fair prices for con-
sumers.

The consumers and pharmacies do
support the first two provisions aimed
at ensuring this transparency and ac-
countability on the part of pharmacy
benefit managers, PBMs, the compa-
nies that will probably win contracts
or bids to manage the new drug benefit.

Pharmacies argue that the pharmacy
benefit managers, the PBMs, are
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squeezing their margins while con-
sumers argue that the PBMs have fi-
nancial incentives to steer patients to
the drugs that make the most profits
for the PBMs, even when they may not
be the most appropriate drugs for the
patients. So that is another reason
that not only the fair price but the
transparency has to be there.

What are these PBMs, pharmacy ben-
efit managers? PBMs administer pre-
scription drug benefits through con-
tracts with employers, managed health
care organizations, and insurance car-
riers. Today, the top 20 firms manage
more than 90 percent of retail prescrip-
tion drug purchases, and three firms,
AdvancePCS, Express Scripts, and
Merck-Medco Managed Care, dominate
the market.

Large self-insured employers turned
to PBMs during the 1990s to administer
the popular drug benefit, to manage
the costs and utilization trends to en-
sure appropriate use of drugs and im-
proved quality care. However, the em-
ployer frustration over rising costs and
questions about appropriateness of
drug use are stimulating interest in
PBM contractual relationships, espe-
cially financial arrangements with
drug manufacturers, and the bearing
those relationships have on the PBM
performance.

PBMs once earned the bulk of their
revenue by holding down drug costs for
health plans. They now earn a large
portion of their revenue from drug
companies that pay them undisclosed
rebates and other financial incentives
for promoting certain medications. For
nearly 4 years, the U.S. attorney’s of-
fice in Philadelphia has been looking
into how PBMs negotiate discounts, re-
bates, and payments from pharma-
ceutical manufacturers and how the re-
sulting revenues are shared with PBM
clients.

So what does the amendment do to
answer the concerns? The amendment
would give the Government the ability
to ensure that the Medicare drug plans
administered by PBMs are passing
through the fair share of their rebates
and discounts on to consumers. It
would also clarify the Government’s
authority to audit the drug plans to
confirm the accuracy of the disclosure
of the rebates and discounts.

The main thrust of it is to make sure
the local pharmacist has a fair shot for
the service they provide. I hope every-
body remembers when they go to a
pharmacist the time he spends explain-
ing how often they take the drugs and
what they cannot take before or after,
and what they can have with them.
They also have an understanding of the
other medications that people are tak-
ing so that if there is a possibility that
there will be an interaction between
two medications, they can solve that
problem.

Of course, the only way that happens
is if a person is working with one phar-
macist. If people are calling a whole
bunch of different pharmacists, because
of privacy laws they do not have access
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to the interaction of the other drugs
that a person is taking.

So that local pharmacist provides a
tremendous service, and it is only fair
that we include those professionals in
the ability to compete in this market,
and people can continue to place their
trust in the local person that they can
see face to face and from whom they
can pick up their prescriptions. It is a
relatively short amendment, but again
it is one that has very strong bipar-
tisan support and one that will fulfill a
need. So far as we know, there is very
little opposition. So I look forward to
having my colleagues support it.

Again, I thank the Senator from Or-
egon for his comments and this oppor-
tunity to present the amendment.

I yield the floor.

Mr. SMITH. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REED. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REED. Madam President, I rise
in support of the Enzi-Reed pharmacy
access amendment.

I compliment my colleague and
friend, Senator ENZI from Wyoming.
We have worked on several issues with
respect to the pharmacy benefits. It
has been a pleasure and it has been pro-
ductive, not only for ourselves but for
the professional pharmacy community.
Pharmacists are the third largest
health care profession in the country
in terms of numbers of practitioners,
and they are becoming increasingly
more central to our health care sys-
tem.

This amendment is designed to ac-
complish two very important objec-
tives with respect to the proposed
Medicare pharmacy benefit for seniors.
First, its aim is to assure transparency
and accountability in the collection
and dissemination of negotiated sav-
ings by Medicare prescription drug ben-
efit plans and Medicare Advantage
plans. Second, it is designed to guar-
antee Medicare beneficiaries access to
community pharmacies when filling
prescriptions of 90 days or Ilonger.
Without the Enzi-Reed amendment,
these protections, these safeguards,
these essential elements would not be
present in the bill we are considering
today.

This language is very similar to pro-
posed language included in the coun-
terpart legislation being deliberated in
the other body. If we are to rely upon
private companies to negotiate and ad-
minister a benefit on behalf of the Fed-
eral Government as well as on behalf of
tens of millions of elderly and disabled
beneficiaries, we need to be sure these
entities operate with the best interests
of these parties in mind and not simply
and exclusively their bottom line.
Through this amendment, plans will be
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required to disclose to the Government
the extent to which they pass on to
Medicare beneficiaries rebates, dis-
counts, and any other savings nego-
tiated from the drug manufacturers.

We all recognize one of the essential
elements of this legislation is the no-
tion that private pharmacy benefit
management companies will negotiate
with pharmacies and manufacturers to
get the best possible price. We hope
that best possible price is passed on al-
most entirely to the beneficiaries and
to the payers, which include the Fed-
eral Government. It would be ironic,
indeed, if we establish a system in
which the intermediaries gained huge
profits, while the Government and
beneficiaries continue to pay substan-
tial sums for the pharmaceutical bene-
fits.

By requiring disclosure of negotiated
savings by drug plan administrators,
we guarantee a greater degree of trans-
parency and make sure beneficiaries
are getting the best possible savings on
their prescription drugs. The essence of
the Enzi-Reed amendment is let the
markets operate, but make sure every-
one has complete information about
who is reaping the benefits of these ne-
gotiated transactions between pur-
chasers and suppliers of these pharma-
ceuticals.

Since beneficiaries are expected to
pay anywhere between 50 percent and
100 percent of the cost of drugs—those
individuals in the gap would be paying
100 percent of the cost of drugs—we
have to make sure they are getting the
best possible deal. This amendment
will go a long way towards ensuring
that actually happens.

If the PBMs do not pass these bene-
fits and negotiated savings along to the
public and the Federal Government,
then we all should know. This amend-
ment will ensure that level of account-
ability.

Second, the Enzi-Reed amendment
allows beneficiaries to receive 90-day
prescriptions and other related benefits
through community pharmacies. Sen-
ator ENZI represents the great State of
Wyoming in which a pharmacy—I am
sure in some of the smaller commu-
nities—might be the only source of
pharmaceutical supplies and medical
advice and many other things. Phar-
macies are an important part of the
fabric of a community. To deny seniors
the right to get their pharmaceutical
supplies from these pharmacies would
not only be wrong but inefficient. If
that is where they would like to get
their prescriptions, they would be as-
sured they can get the benefit through
the local pharmacy under this amend-
ment.

Rhode Island is a little different from
Wyoming, but pharmacies in Rhode Is-
land have the same role in the lives of
seniors, particularly in terms of get-
ting their benefits and other important
health care services. This amendment
would allow beneficiaries to obtain 90-
day supplies through the community
pharmacist, wherever they are.
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This does not exclude mail order, but
it simply makes sure it is not the only
option that seniors have; that they can
continue to rely upon the local phar-
macy for their benefits.

I should say something else. Not only
is the local pharmacy a source of phar-
maceuticals, it is usually an excellent
source of advice and assistance by
trained  pharmacists. Increasingly,
these pharmacists are taking on a very
important role in advising seniors,
within the limits of their practice, as
to the appropriate use of pharma-
ceuticals and are also a source of ad-
vice on many other health care issues.
So I hope my colleagues would agree
that we should encourage the use of
local pharmacies. This amendment will
help do that.

I again commend Senator ENzI for
his work and leadership on this issue.
We share a common belief that profes-
sional pharmacy is a critical part of
our health care system. If we allow
pharmacists to operate, we will get the
benefit of their expertise, and it will
redound to the health needs of our sen-
iors and to the financial responsibil-
ities that we face in enacting this leg-
islation.

I urge all my colleagues to support
this amendment.

I yield the floor.

Mr. ENZI. Madam President, I thank
the Senator from Rhode Island, Mr.
REED, for his efforts on this bill and
the efforts on all the other ones we
worked on together over the years. We
came to the Senate at the same time
and served on the Health, Education,
Pensions and Labor Committee since
that time. I think we have been able to
reach some reasonable solutions be-
fore, and we will have yet another one
here. I appreciate his comments and
his work.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Under the previous order, there are 5
minutes evenly divided before the vote
on the Stabenow amendment.

Who yields time?

The Senator from Michigan.

Ms. STABENOW. Madam President, I
appreciate those who are cosponsoring
my amendment and have joined with
me. I ask unanimous consent that Sen-
ator LIEBERMAN’s name be added as a
cosponsor to the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. This amendment is
very simple and very straightforward.
What we are saying is, seniors ought to
have every possible choice for their
prescription drugs, and one of those
choices should be under traditional
Medicare.
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Today, 89 percent of seniors and
those with disabilities in our country
are under the traditional Medicare in-
surance plan; only 11 percent are not.
We want to make sure, in this amend-
ment, those seniors who are under tra-
ditional Medicare—choosing their own
doctor, having the confidence to know
that regardless of where they live they
will have the same premium, the same
cost, the same benefit, the depend-
ability of Medicare—that they, in fact,
will be able to choose traditional Medi-
care.

Under every cost estimate we have
looked at, in terms of administrative
costs, the growth in programs, other
kinds of costs, Medicare has always
come out less expensive than the pri-
vate plans that have been compared to
it. So, in fact, this does not cost more
money, it costs less.

In our proposal, we stay within the
$400 billion parameters by allowing the
Secretary of HHS to actually modify
the plan to stay within the $400 billion
in the budget resolution. This is no ad-
ditional cost. This is a question of
choice and making sure seniors who,
overwhelmingly, choose to stay in tra-
ditional Medicare have the opportunity
to do so. I ask my colleagues to join
with us in creating true choice for our
seniors.

Madam President, I reserve the re-
mainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH. Madam President, it is
my understanding that CBO has evalu-
ated the information just provided
them by the Senator from Michigan,
and they are standing by their opinion
that her amendment will cost an addi-
tional $50 billion over 10 years. So
while the Stabenow amendment does
violate the budget, which allocates $400
billion, it is my understanding the
leadership on this side does not want to
raise a point of order and would like to
take this vote just straight up on its
merits.

The provisions of this bill offer Sen-
ators a choice between a new way or
the old way. I ask my colleagues: Do
you want to go the way of Government
price control in which you put a bu-
reaucrat between you and your medi-
cine cabinet regardless of Medicare’s
terrible experience in evaluating mar-
ket prices on prescription drugs? If you
believe this is the way Medicare’s fu-
ture is best provided, then you should
vote for the Stabenow amendment.

If you want to try a new way, if you
want to see if the marketplace actually
works to provide more choices, more
cost control, and even better quality
and innovation, then you should vote
with the bipartisan agreement that has
the support of, I believe, a majority of
Senators.

This bill presents a choice between
the past and the future, between Gov-
ernment, central planning, price con-
trols, and a marKketplace that can
evolve. But that marketplace will not
evolve if Government comes in and
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says, on a permanent basis: we are
going to be the other choice. I can
promise you capital will not follow,
and there will be no marketplace devel-
oped.

I think seniors of this country are
due a prescription drugs package that
can pass and that the President will
sign. The President is not going to sign
a Medicare and Prescription Drugs bill
that comprises the Stabenow amend-
ment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Ms. STABENOW. Madam President,
prior to 1965, seniors had to go to pri-
vate insurance companies to get their
health care. Half could not find or af-
ford private health care. That is why
we created Medicare.

Now we are looking at the oppor-
tunity to keep that choice for seniors,
plus the opportunity to expand. If they
want to be in an HMO, if they want to
be in a PPO, they can find insurance in
their community. That is terrific. That
is their choice. But those who have
chosen Medicare deserve the right to
pick that choice.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Oregon.

Mr. SMITH. Madam President, have
the yeas and nays been ordered?

The PRESIDING OFFICER. They
have not.

Mr. SMITH. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 931.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr.
EDWARDS), the Senator from Hawaii
(Mr. INOUYE), the Senator from Massa-
chusetts (Mr. KERRY), and the Senator
from Connecticut (Mr. LIEBERMAN), are
necessarily absent.

I also announce that the Senator
from Massachusetts (Mr. KENNEDY) is
absent attending a funeral.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea‘”.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 37,
nays 58, as follows:

[Rollcall Vote No. 227 Leg.]

YEAS—37
Akaka Dayton Lautenberg
Bayh Dodd Leahy
Biden Dorgan Levin
Bingaman Durbin Lincoln
Boxer Feingold Mikulski
Byrd Feinstein Murray
Cantwell Graham (FL) Nelson (FL)
Clinton Harkin Pryor
Conrad Hollings Reed
Corzine Johnson
Daschle Kohl
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Reid Sarbanes Stabenow
Rockefeller Schumer Wyden
NAYS—58

Alexander DeWine McConnell
Allard Dole Miller
Allen Domenici Murkowski
Baucus Ensign Nelson (NE)
Bennett Enzi Nickles
Bond Fit}zgerald Roberts
Breaux Frist Santorum
Browgback Graham (SC) Sessions
Bunning Grassley Shelb

y
Burns Gregg Smith
Campbell Hagel
Carper Hatch Snowe
Chafee Hutchison Specter
Chambliss Inhofe Stevens
Cochran Jeffords Sununu
Coleman Kyl Talent
Collins Landrieu Thomas
Cornyn Lott Voinovich
Craig Lugar Warner
Crapo McCain

NOT VOTING—5
Edwards Kennedy Lieberman
Inouye Kerry
The amendment (No. 931) was re-

jected.

Mr. SMITH. I move to reconsider the
vote.

Mr. BAUCUS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. BAUCUS. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BAUCUS. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr. GRA-
HAM of South Carolina). Without objec-
tion, it is so ordered.

Mr. BAUCUS. Mr. President, we are
now on the Enzi amendment. I ask
unanimous consent that the Enzi
amendment be temporarily set aside so
that at 4:20 the Senate can proceed to
an amendment offered by the Senator
from New Mexico, Mr. BINGAMAN.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. BAUCUS. I also ask that there be
30 minutes on that amendment equally
divided in the usual form.

The PRESIDING OFFICER. Is there
objection?

Mr. BAUCUS. Mr. President, I with-
draw the second request. So the only
request pending, which I think the
Chair has ruled on favorably, is that we
go to the Bingaman amendment at 4:20.

The PRESIDING OFFICER. That is
correct.

Mr. BAUCUS. I thank the Chair.

Mr. President, pending 4:20, when the
Senator from New Mexico will offer his
amendment, I rise to speak about the
rural provisions in the Medicare bill.

This bill has a lot of provisions to
help rural America. I am very proud of
these provisions. I also wish to com-
pliment the chairman of the com-
mittee, Senator GRASSLEY. Over the
last year, he and I have jointly co-au-
thored legislation to address the imbal-
ance in Medicare payments that exists
between rural and urban areas of our
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country. For many rural areas of our
country, providing health care services
is very challenging given Medicare’s
current payment rates.

In rural America, Medicare often
dominates. That is, most hospitals,
doctors and other health care providers
receive the lion’s share of their reim-
bursements from Medicare. I know that
in many communities in Montana, par-
ticularly the smallest communities,
Medicare accounts for over more than
50 percent of hospitals total reimburse-
ments. This share is also as high in
some larger towns, but certainly more
the case in smaller towns.

Rural hospitals are often the major
employer in their communities. It is
what makes the small town tick. If it
were not for the rural hospital, the
population in those towns would dete-
riorate. I have seen that happen in a
good number of communities in Mon-
tana, where the hospital—fewer than 20
beds in many cases—is the major em-
ployer in the town.

Once Medicare payments start to de-
cline significantly, as is the case in
many areas, that smalltown hospital
has to close up, or converts to what is
called a critical access facility and is
no longer the full service hospital it
was. So it is very important that rural
America be adequately reimbursed
under Medicare.

In addition to Medicare reimburse-
ments, I believe we have also provided
assistance to rural areas with respect
to our proposed drug benefit. I believe
that the drug benefit outlined in this
bill will work for rural America. For
example, if private drug-only plans do
not materialize, our bill provides for a
hard and fast fallback, a Government
guarantee for rural seniors. This guar-
antee is important because many rural
States have had an unfortunate experi-
ence with Medicare+Choice, the pro-
gram that currently allows private
health plans to participate in Medi-
care. But because there are so few peo-
ple in rural America, HMOs and other
Medicare+Choice plans, have found it
too difficult to operate and have with-
drawn.

I do not have the figures with me off
the top of my head, but there are thou-
sands of people in rural areas who once
had access to a Medicare+Choice plan
but no longer have that opportunity
because the areas are just so sparsely
populated for health plans to work.
That is a real concern with respect to
the prescription drug benefit we are
providing in this bill; namely, will pri-
vate drug plans, in addition to the pre-
ferred provider organizations, want to
offer prescription drug benefits in rural
America or not? It is a big question,
and it is an unanswered question.

We hope they do want to come in and
participate. We hope private plans that
currently do not now exist will, under
the provisions of this bill, when it goes
into effect in a few years, want to pro-
vide prescription drug benefits for sen-
iors. We hope that many plans want to
come in and compete with each other
to help reduce costs.
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There is no great assurance that
these private plans will reduce costs. If
one looks at the HMOs, they currently
are paid at a higher rate than what
Medicare pays for beneficaries in the
fee-for-service program. Some can
make a strong argument that these
private plans are going to cost more.
The theory is that competition will
allow them to bring down costs and
provide the same benefits for seniors.
So it is an unanswered question. People
just do not know the degree to which
these private plans are going to work.
Therein lies the question: What about
those parts of America where private
plans do not participate? What about
those seniors? How can we assure that
they are going to get prescription drug
benefits? The bill before us tries to ad-
dress that.

The bill addresses this question by
providing for a guaranteed fallback
plan. In those parts of the country
where there are not two or more com-
peting private drug plans, government-
backed fallback plan is guaranteed.
Seniors will be able to get the prescrip-
tion drug benefits under pharmacy ben-
efit manager (PMB), or similar organi-
zation that is not required to bear in-
surance risk. It will only be required to
bear performance risk for the adminis-
trative costs of providing the benefit.
The fallback plan will not bear insur-
ance risk as required of the private
drug plans.

The purpose of the fallback plan is to
make sure that rural America—in fact,
any part of America where there are
not two private plans—is served fairly
by this prescription drug program.

As 1 mentioned, the bill includes
many provisions to address the current
imbalance in Medicare reimbursements
between urban and rural America. One
provision would correct differences in
the standardized amount rate for inpa-
tient hospitals. The standardized
amount is higher for urban hospitals
than for rural hospitals. The provision
says that Medicare should pay the
same across the board. Clearly, there
will be other adjustments that affect
different circumstances and different
parts of the country, but the standard-
ized amount would be the same rate for
both urban and rural hospitals. That is
extremely important to many hospitals
in rural areas.

Last year’s appropriations bill equal-
ized the standardized amount for a 6-
month period. This bill makes that per-
manent. It is a change that the Medi-
care Payment Advisory Commission, or
MedPAC, has recommended that Con-
gress make. This bill this and other
MedPAC recommendations to heart by
saying, You are the experts, you know
better what is going on than anyone
else.

This bill contains a couple of other
important MedPAC recommendations.
For example, it raises the Medicare
disproportionate share threshold for
rural hospitals. The Medicare DSH pro-
gram says if you are a hospital and
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have a disproportionate number of peo-
ple under Medicare who are low in-
come, you should receive extra assist-
ance under Medicare. Our bill raises
that threshold for rural hospitals a lit-
tle higher.

The bill also adjusts payments for
hospitals with very low patient vol-
ume. We know volume is a big compo-
nent of whether a hospital is able to
make ends meet.

The bill extends the rural home
health add-on payment at a level of 5
percent. Home health care is extremely
important in rural America.

This bill includes other provisions
that not necessarily rural specific. For
example, the legislation increases pay-
ments to dialysis providers, including
those in urban areas, for a 2-year pe-
riod.

The bill provides desperately needed
assistance to urban hospitals that pro-
vide a disproportionate share of serv-
ices to low income individuals. These
hospitals are struggling with growing
pressures of more uninsured and low
income patients. It is not fair for those
hospitals that have to bear these costs.
They have to provide charity care. In
fact, in many respects under the law
they are required to. This gives them a
bit of a break with these burdens and
their nursing shortages

The bill provides much-needed regu-
latory relief for both rural and urban
hospitals. We have heard from doctors
and hospitals that say the carriers and
fiscal intermediaries are too heavy-
handed; they assume physicians and
providers are guilty when they ques-
tion reimbursement, instead of assum-
ing we are innocent. The regulatory re-
lief measures in this bill address this
concern. These provisions are signifi-
cant and go a long way to assure pro-
viders spend less time on paperwork
burdens and more time with their pa-
tients.

Some may say that this bill does not
go far enough to relieve these burdens.
A lot of doctors and hospitals adminis-
trators will say: Gee, why all this
Medicare paperwork? We want to spend
time with our patients. Nevertheless,
the regulatory provisions of this bill
will reduce paperwork and unnecessary
regulation.

I realize there are a number of pro-
vider provisions—with respect to doc-
tors and hospitals and other pro-
viders—that are not addressed in this
bill. These provisions include payments
under the Medicare physician fee
schedule, which will be cut in 2004
through 2007 unless further congres-
sional action despite an additional $54
billion in the bill we passed earlier this
year. We recognize the need to address
these impending cuts in the future.
Physician’s fees are projected to drop
significantly. We cannot address that
in this bill. We do not have the money.
That is a problem we will have to face
in 2004. I alert Senators, that will be
expensive. We will have to deal with it.

There are also Senators who want to
address what is called IME, or indirect
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medical education. This is the special
payment adjustor under Medicare for
teaching hospitals. It is now currently
reduced to its lowest level ever. That
is, teaching hospitals are receiving less
to help train physicians across the
country. That is a concern many have.
We are going to try to deal with that as
best we can as this bill progresses.

Nursing home payments are not ad-
dressed. Many Senators have talked
about addressing some of the problems
facing nursing homes. They, too, expe-
rienced a sharp reduction in payments
over in 2003. This list of payment provi-
sions is not limited. There are several
other provider provisions about which
many Senators have raised concerns.

Our ability to deal with these addi-
tional issues is limited. Why? Because
this is a $400 billion Medicare package.
The fact remains, this is a package of
relatively sparse drug benefits. Yes,
$400 billion sounds like a lot of money,
and it is. But $400 billion extended over
10 years, means that we have to care-
fully consider what the amounts should
be for the deductible, copayments, and
the premiums. The numbers are OK,
but they are not great.

I don’t want to oversell this bill or
over promise. This legislation is a step
in the right direction. This is a good
first chapter. It is a start in providing
prescription drug benefits for seniors.
We only have $400 billion so we have
not been able to address these other
provisions. We would like to. We would
like to find a way to deal with them.
But at this time, the dollars are simply
not there.

I might add, we will do what we can
in future days, weeks, and months to
try to address these concerns.

I know the chairman of the com-
mittee, Senator GRASSLEY, wants to
work with our colleagues to address
these provisions and also provide a fair
deal for rural, as well as urban, folks in
America. We want to address future ge-
ographic inequities with respect to the
drug benefit. The fact is, rural States
are very concerned if we enact this pre-
scription drug benefit, are going to
come out on the short end of the stick.
More federal money will end up going
to go to urban seniors. That will cause
a great problem.

At the same time, seniors in urban
areas are afraid the money will go to
the rural areas, that the urban cities
will end up on short end of the stick.
The fact is, we do not know how it will
work. We just don’t know. Senator
SNOWE offered an amendment in the Fi-
nance Committee for a study to ad-
dress possible geographic inequities in
drug spending across the country. She
later amended it, made it a little
stronger, to say that HHS will have the
discretion to address any geographic
inequities. There may be an amend-
ment on the floor to require the HHS
Secretary to address the inequities.

It is a point about which we are all
very sensitive. We are trying to find a
way to make this geographic adjust-
ment process work. Geographic adjust-
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ment for drug spending has never been
tried before. It is uncharted territory.
We just don’t know. It probably makes
sense the Secretary have discretion.

That is a short summary of some of
the rural provisions in the bill. I see
the Senator from Texas is on the Sen-
ate floor. Does the Senator from Texas
wish to speak at this point?

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, I appre-
ciate the Senator from Montana giving
me a chance to say just a few words.

May I inquire, my understanding was
Senator BINGAMAN was going to be
coming at 4:20 under a previous agree-
ment to speak, but there also was a
possibility I might be allowed to con-
tinue a while longer, perhaps 20 min-
utes.

The PRESIDING OFFICER. Is there
objection to the modification of the
agreement?

Mr. BINGAMAN. Mr. President, I
have no objection to the request of the
Senator from Texas who asked if he
could be allowed to speak for 15 or 20
minutes before we begin my amend-
ment. If that is not a problem for the
manager of the bill, I have no objec-
tion.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CORNYN. I express my apprecia-
tion to the managers of the bill and
Senator BINGAMAN for his courtesy.

This is obviously a critical issue that
confronts the Senate, one this body has
talked about for a long time. It appears
we are on the precipice of actually de-
livering what many of us have cam-
paigned on, on both sides of the aisle,
in previous elections.

Medicare has been a successful pro-
gram for the last 30 years, and it has
served our seniors well. But it faces
major challenges. Obviously, we are all
interested in strengthening Medicare
so0 it will continue to be a program that
will serve our children and grand-
children as it has our parents and
grandparents. Medicare was created in
1965 and reflects the state of health
care in that year. While the world has
changed and medicine has changed,
Medicare has not changed. It is time to
improve and strengthen Medicare so it
can serve the needs of Americans of
this generation and the next, and can
also be within our fiscal constraints.

Medicare is stuck in 1965, and so are
its beneficiaries. Medicare’s promise
falls far short when its recipients suffer
from outdated and inadequate benefits,
limited protection against rising med-
ical costs, or a stodgy Government
plan that cannot deliver responsive
medical services or ensure high-quality
health care.

While health insurance has followed
the demands of the free market, Medi-
care still lacks catastrophic protection
or full coverage of many preventive
benefits in a comprehensive outpatient
prescription drug benefit.

One of the critical improvements in-
cluded in this bill is immediate assist-
ance, in the form of prescription drug
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coverage, for those seniors who cannot
currently obtain it or who do so only at
great economic hardship and great per-
sonal hardship. I have supported the
principle of a prescription drug benefit
from day 1 for the seniors who need it.
I am proud to reiterate my support
here today.

Having said that, I have significant
concerns about the legislation that is
before this body—some aspects of it,
significant aspects of it. While a pre-
scription drug benefit and expanded
treatment choices will help America’s
seniors, this bill falls substantially
short of President Bush’s framework
for reform. If we endorse this legisla-
tion without real and meaningful re-
form, we rush to satisfy political inter-
ests rather than take the time to form
sound policy, and we do a great dis-
service to the Medicare beneficiaries
who depend on this coverage, to our
constituencies, and to the future gen-
erations who will have the financial
burden to pay for it. Ultimately, if we
do not take care, we could do more
harm than good.

According to estimates of the Con-
gressional Budget Office, this plan will
have unintended ramifications for
Americans. It will force nearly 40 per-
cent of retired Americans who cur-
rently have prescription drug benefits
under private plans onto taxpayer-paid
plans that would be provided under this
bill. The CBO, the Congressional Budg-
et Office, predicts that only 2 percent
of seniors will actually choose the only
vehicle for reform provided for under
this bill, that of the preferred provider
organizations, the PPOs, while the rest
will remain in Medicare basically as it
currently exists with a prescription
drug benefit added, hardly what we
could call true reform.

We should not fool ourselves. What
we are actually providing seniors under
Medicare, and through this bill, is ac-
tually very different from what Mem-
bers of Congress receive. Under the
Federal Employees Health Benefits
Plan, all of us in this body, along with
10 million Federal employees, can en-
roll in a number of flexible preferred
provider organizations. The plans we
can choose as Federal employees do not
have restrictive price caps, and they
provide for more choice. As a result,
those of us who work for the Federal
Government can obtain better coverage
and treatment than the vast majority
of our constituents. This disparity, I
believe, should not be tolerated under
this plan, especially one that charges
under the banner of reform.

Price controls are a recipe for long-
term disaster. The best determiner of
price in a product is the free market,
not government bureaucrats sitting in
darkened cubicles wearing green eye-
shades. My other concern is that this
purports to be a universal entitlement,
based on nothing like what we have
talked about in many of our cam-
paigns, which is actually need. It will
provide a prescription drug benefit to
millionaires, including Members of this
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body who just do not need it. I question
the morality of any proposal that
would take the hard-earned money out
of the pockets of truck drivers, school-
teachers, police officers, small business
men and women and single moms, to
subsidize a prescription drug benefit
for people who are well to do.

When it comes to health care, I be-
lieve the proper role of government is
to protect the freedom of all people to
act as they see fit to maintain and im-
prove their health care. Today, mil-
lions of Americans suffer from chronic
diseases that are for the most part pre-
ventable. Our Nation spends about $1.4
trillion a year on health care—more
than any other country in the world—
and chronic diseases account for rough-
ly 75 percent of those health care costs.
Preventing disease before it happens is
better, more humane, and less expen-
sive than curing disease after it mani-
fests itself, and prevention can lead to
a far better quality of life. If Medicare
is to adapt to the demands of a new
populace, it must become a system re-
focused on the importance of preven-
tive care.

I strongly believe that real positive
change in our Medicare system must
begin with the foundation of individual
responsibility and the choices that can
only be provided by the free market—
not by a government mandate.

We must not offer up a short-term
legislative answer that plays politics
with people’s health and the needs of
future beneficiaries. We should not tin-
ker only around the edges and call it
reform.

As we work over this week and next
to produce a solution to this challenge
that lies before us, we cannot allow
ourselves to believe our striving will
fail, and we must not convince our-
selves we have already succeeded.

In conclusion, let me say it is my
most ardent hope that this bill, which
I know was produced by great effort of
the staff and on a bipartisan basis by
the Senate Finance Committee, can be
improved and that the improvement
will allow us to make sure the benefit
is targeted to those seniors who actu-
ally need the help and not millionaires,
thereby having the wealth transferred
out of the pockets of hard-working
Americans to pay for a prescription
drug benefit for millionaires and others
who are well to do.

Second, let us make sure we don’t
crowd out private dollars that are cur-
rently paying for prescription drug
benefits for many retired persons
which they have negotiated under the
terms of their retirement or pension
plan. Right now up to 40 percent of
those dollars will be chased off and the
Federal Government—in other words,
the taxpayer—will step forward and fill
that gap. That is something we should
not allow.

Third, if this is truly going to be re-
form, it has to be something more than
business as usual.

What concerns me quite a bit is on
the one hand the OMB estimates that
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some 40 percent of seniors will opt for
the true vehicle for reform—the PPOs,
the preferred provider organizations—
but, on the other hand, another agency
of the Federal Government, the Con-
gressional Budget Office, says No, it
won’t be 43 percent. It won’t be 40 per-
cent. It will be 2 percent.

In other words, if the Congressional
Budget Office is right, we will not have
accomplished what the President has
asked us to do and what many in this
institution believe is so important;
that is, true reform.

It is my hope and prayer we will be
able to make the necessary adjust-
ments to this very good start. But
there are some very grave concerns
that I and others have about the bill as
it currently exists.

In a tight budget, I hope we do not
vote for what is by most conservative
estimates a $400 billion new entitle-
ment on top of $2.2 trillion the Federal
Government commits to nondis-
cretionary entitlement spending each
year, unless we make sure it is abso-
lutely necessary and targeted to those
who need it most, and that it does not
supplant other private insurance and
other measures designed to provide
prescription drug coverage for our sen-
iors.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 933

Mr. BINGAMAN. Mr. President, I
send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. BINGA-
MAN] proposes an amendment numbered 933.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To eliminate the application of an

asset test for purposes of eligibility for

premium and cost-sharing subsidies for
low-income beneficiaries)

On page 120, between lines 16 and 17, insert
the following:

“(I) ELIMINATION OF APPLICATION OF ASSET
TEST.—With respect to eligibility determina-
tions for premium and cost-sharing subsidies
under this section made on or after October
1, 2008, such determinations shall be made
without regard to subparagraph (C) of sec-
tion 1905(p)(1) (to the extent a State, as of
such date, has not already eliminated the ap-
plication of such subparagraph).

Mr. BINGAMAN. Mr. President, this
is a very straightforward, simple
amendment that deals with a problem
that is buried in this legislation and
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which really needs to be dealt with.
That is the so-called assets test. My
amendment would eliminate the assets
test beginning in the year 2009.

The first obvious question everyone
should be asking is, What is the assets
test? The assets test is as follows: The
bill provides a more generous set of
benefits for low-income individuals and
low-income couples. That is as we in-
tend.

I think all Members of the Senate
recognize that those who have the least
in the way of income really need the
most help in paying for their prescrip-
tion drugs, particularly when you are
dealing with seniors who are not, in
most cases, out in the workplace able
to increase their income. We believe
the proper, the humane, and the com-
passionate thing is to provide this
greater level of subsidy for low-income
individuals.

In particular, we look at those indi-
viduals with incomes up to 160 percent
of poverty. That is the figure we have
in this legislation. That translates
into, I believe, what we are talking
about. A couple with an income of per-
haps $17,000 or $18,000 a year would
qualify, and if they had any more in-
come than that they would not qualify
for this higher level of subsidy.

The bill also provides that if a low-
income individual has as much as $4,000
in assets, that individual is not enti-
tled to that subsidy in the same way
others would be.

For example, if you have a 70 or 75-
year-old widow who is receiving $5,000 a
year in income or $6,000 a year or $3,000
in income and that widow also has
$1,000 in U.S. savings bonds, and a car
that has a blue book value of $3,100,
then that widow is not entitled to the
full benefit unless and until she goes
out and either sells the savings bonds
or sells the car or somehow or other
impoverishes herself to be able to dem-
onstrate she does not have assets worth
$4,000.¢

This is a test that was put in the law
many years ago. It is one that adds
great complexity to the law. In fact, a
major effect of this assets test is to dis-
courage a great many low-income indi-
viduals from even applying for the in-
creased benefit that is provided for in
this legislation because the require-
ments for reporting, filling out forms,
getting blue book values on your auto-
mobile—these are complicated require-
ments that discourage people from ap-
plying across the board.

I also point out that under this assets
test, not only is it $4,000 for an indi-
vidual—so if you have $4,000 worth of
income, of assets, as a widow, you fail
the assets test—but if you are married,
it is then $6,000. A lot of the Members
of this Senate and the Congress have
given speeches about what a terrible
thing the marriage penalty is. Here is
another marriage penalty that is in the
law we are dealing with today. This is
a penalty which says, if you get mar-
ried, your ability to hold on to assets
and still get this full benefit is reduced.
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You cannot hold on to as many assets.
You can only hold on to $6,000 as a cou-
ple whereas you could hold on to $4,000
as an individual.

In my view, the justification for this
assets test has long since gone away.
The reality is, if people are unable to
work, as most seniors are, unable to in-
crease their income, if they are low-in-
come individuals, and if they have very
substantial prescription drug costs,
they need the assistance we are pro-
viding in this legislation—or trying to
provide in this legislation—and we
should not take that away from them
by virtue of their having $4,000 worth of
assets as an individual or $6,000 worth
of assets as a couple.

Let me elaborate on this a little bit
more. There are about 40 million sen-
iors and people with disabilities who
depend on Medicare who could benefit
from this prescription drug coverage
we are talking about in this bill, and
this assistance is particularly critical
for those low-income individuals. Here
we are talking about 14 million bene-
ficiaries who have incomes less than
160 percent of poverty. Many of those
individuals are in the State the Pre-
siding Officer represents. Many of
those individuals are in my State of
New Mexico.

The bill provides a significant benefit
to those low-income seniors and indi-
viduals with disabilities, but it does so
only if they do not fail the assets test.
I do not know the exact figures, but
the Congressional Budget Office esti-
mate is that 21 percent of Medicare
beneficiaries who would otherwise
qualify for this low-income benefit in
fact will be denied that full benefit be-
cause they fail the assets test.

In fact, for those below 100 percent of
poverty, if they fail the assets test,
their cost sharing is increased, under
this bill, by 400 percent. For those be-
tween 100 and 135 percent of poverty,
the assets test causes their cost shar-
ing to increase by 200 percent.

I believe strongly that in the year
2009—which is what I have in my
amendment—we should eliminate the
assets test. I would propose we do it
earlier, frankly, but I am informed
that the Budget Committee has cal-
culated the cost of the bill in such a
way that there is no funding available
for us to do anything such as eliminate
the assets test before the year 2009. So
I have crafted the amendment so that
it would become effective in the year
2009.

In addition to protecting low-income
beneficiaries below 135 percent of pov-
erty from much higher costs, much
higher copays due to this assets test, it
should also be noted that the assets
test significantly increases the paper-
work burden on seniors and on individ-
uals with disabilities.

While the underlying bill provides
physicians and other health providers
with regulatory relief—and that is one
of the things we keep talking about
when we try to describe the benefits in
this bill—I fear the bill will signifi-
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cantly complicate the ability of Medi-
care beneficiaries to receive prescrip-
tion drug coverage, particularly low-in-
come individuals. They may need—I
said this in the committee during our
markup, and I believe it is not a to-
tally facetious statement—they may
need an accountant or a lawyer just to
figure out the paperwork having to do
with this assets test and how they can
access these benefits.

We should not be putting people to
the choice of selling their car or liqui-
dating their U.S. savings bonds in
order to get the benefits of this bill.
There are a great many low-income in-
dividuals who have very high prescrip-
tion drug costs. That is a very unfortu-
nate fact but one we are trying to come
to grips with here.

Under the bill, if they fail the assets
test, their copay requirement is 10 per-
cent up until they hit the so-called
doughnut portion of the bill, which
means essentially $4,000 of prescription
drug expense in any given year; and
then for the next $1,500 or $1,800 beyond
that, they pay a 20-percent copay. If
you have high prescription drug costs,
a 20-percent copay is substantial. If
you have high prescription drug costs,
even a 10-percent copay can be substan-
tial if your income is extremely low.
And that is the group we are talking
about here.

So, Mr. President, I hope my col-
leagues will support the amendment. It
is done in a responsible way. It is not
drafted in such a way that it would
take effect immediately. It takes effect
in the year 2009, when we are advised
by the Budget Committee funds will be
available to pay to eliminate this as-
sets test. It clearly is the right thing
to do. It is the humane thing to do if,
in fact, we are serious about helping
low-income seniors deal with this very
substantial burden. We should adopt
this amendment and eliminate the as-
sets test as soon as we can afford to do
s0. And the Budget Committee tells me
that is in fiscal year 2009.

So I hope very much colleagues will
support the amendment.

Mr. SPECTER. Mr. President, I have
sought recognition to express my sup-
port for increased funding for rural
hospitals. Pennsylvania is a geographi-
cally and demographically diverse
State, and the health care needs of the
communities across the Common-
wealth differ significantly. But there is
one constant—access to appropriate
health care is critical, and if we are not
prudent in making wise health care
policy decisions now, we may jeop-
ardize our citizens’ ability to get the
right care, in the right setting, at the
right time.

We must be aware of the pressures
and challenges that constantly weaken
the foundation of the health care sys-
tem—the medical liability insurance
crisis, inadequate State and Federal re-
imbursements, workforce shortages,
growing uncompensated care costs, ris-
ing costs of technology and pharma-
ceuticals, bioterrorism planning and
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training, and a growing elderly popu-
lation. As we look at restructuring a
segment of the Medicare Program, we
have the opportunity to strengthen
that foundation. Improving our pre-
scription drug benefits will not help
the senior citizens of this country if
health care providers cannot meet
their needs.

We must also remember that our ac-
tions here in the Senate and by our col-
leagues in the House have implications
not only for the quality and stability
of our health care system but for our
economic health as well. A recent
study completed by the Penn State Co-
operative Extension and the Pennsyl-
vania Office of Rural Health shows that
the State’s hospitals are the largest
component of the health services sec-
tor, generating more than $33.9 billion
to the State’s economy. This includes
260,000 full- and part-time jobs, a pay-
roll exceeding $9.3 billion, and a ripple
effect that provides another 179,400 jobs
and $5.4 billion in additional employee
compensation. In many counties, the
hospital is the No. 1 employer. Fur-
thermore, the State’s research hos-
pitals have been identified as an inte-
gral component of biotechnology clus-
ters, serving as an engine of growth in
the new economy.

Given all of these dynamics, we must
support a legislative plan that ade-
quately funds hospital and health sys-
tems. This plan must recognize that
our rural communities face a unique
set of challenges because they are often
the only provider of health care in a
vast geographic region and they have
greater difficulty recruiting health
care workers and physicians in today’s
health care climate. Such a plan should
also include two major rural provisions
dealing with the standardized rate
amount and a change in the labor com-
ponent to 62 percent. The standardized
rate amount will allow rural hospitals
to receive a Medicare standardized pay-
ment rate equal to the higher rate paid
to urban areas. The adjustment of the
labor component from 71 percent to 62
percent for rural hospitals will allow
rural hospitals, which traditionally
have low labor costs, to base a larger
portion of their Medicare reimburse-
ment on nonlabor provisions, thereby
receiving a higher reimbursement from
Medicare.

I urge my colleagues to join in mak-
ing sound health care policy decisions
to ensure we are strengthening the
foundation of our health care delivery
system in those areas in which it is
most vulnerable.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, I wish to
take a few minutes to address the Pre-
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scription Drug and Medicare Improve-
ment Act of 2003 in a very basic way,
and that is to answer some of the ques-
tions I have received over the last sev-
eral days since we have captured much
of the attention both of the media as
well as constituents around the coun-
try who realize we really are going to
pass very significant, very important
legislation that will affect their lives,
that will affect the lives of seniors, in-
dividuals with disabilities, and that
will affect the lives of future genera-
tions. And this will happen in the next
12 to 13 days.

It goes back to the question of, Do we
really need to change? Are things real-
ly that different that they demand the
sort of response we are putting forward
where we talk about strengthening and
improving the Medicare Program over-
all and at the same time providing pre-
scription drug coverage for seniors and
individuals with disabilities that is not
being provided today, and do it in a
way that can be sustained over time,
recognizing that we will have a huge
demographic shift of seniors over the
next 30 years as a product of the baby
boom following World War II. That fer-
tility curve, that baby boom moving
through the system begins to hit about
2007, 2008. That is when the curve
moves through.

For the next 25 years after that, we
will see this huge explosive growth in
the number of seniors with fewer and
fewer workers actually paying into the
system.

We have now been on the bill Mon-
day, Tuesday, and Wednesday, after
having over 30 hearings on Medicare
over the last several years and several
hearings this year specifically on pre-
scription drugs and Medicare mod-
ernization in the Finance Committee.
We have done it in a very systematic
way, in a bipartisan way that I think
captures the very best of what this in-
stitution is all about, recognizing that
we do not know all of the answers, we
cannot cure all of the problems.

We have to be very careful not to
overpromise because everybody wants
as much health care resources as pos-
sible, so we cannot overpromise. As I
say, we need to reform the system in a
way that does not just respond to the
needs of today but responds to the next
year, b years from now and 10 years
from now. Since we cannot do it per-
fectly now, we have to do it in a way so
that the system is flexible and allows
us to adapt appropriately.

Working on a bipartisan basis, the
goal is to deliver a secure Medicare
Program that is comprehensive and, at
the same time, offers maximum choice
with that increased flexibility and that
much-needed prescription drug cov-
erage which seniors do not have today
through the Medicare Program.

I look forward to the continued de-
bate over the next 10, 11 days on how
we collectively determine how best to
accomplish those goals. I am confident
we will be able to cull the very best
ideas from both sides of the aisle to
pass a responsible and effective plan.
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As I mentioned, I want to limit my
comments today to about how medi-
cine, science, and health care delivery
has evolved and, indeed, how that evo-
lution, which has been very rapid in
terms of breakthroughs in science,
which I have been privileged to watch
and participate in as I was in the field
of medicine for 20 years before coming
to the Senate—it has been miraculous
in so many ways. When I close my
eyes, I see my patients with artificial
hearts I had the privilege of implant-
ing, and with the heart transplants I
was blessed to do on a weekly basis or
even more often. I was involved in not
the whole period since 1965 when Medi-
care began, but shortly thereafter, I
was in the active practice of clinical
medicine over that period of time.

If we just look at the last 10 years,
life expectancy has increased by
around 2 to 3 years, and if we look at
the last 40 years, going back to about
1960, life expectancy increased 10 years
in that period of time since Medicare
was begun.

Death rates from heart disease have
been cut in about half over the period
since Medicare began. Heart disease
happens to be the field in which I spe-
cialized.

If we look at the field of cancer,
whether it is prostate cancer, breast
cancer, or colon cancer, because of new
treatments, new medicines, and new di-
agnostic tools, we have seen markedly
increased patient survival rates. At the
same time, we have seen these great
medical breakthroughs in the health
care delivery system, the private
health care delivery system—not Medi-
care—but the private health care deliv-
ery system has evolved and has re-
sponded.

The problem is that the underlying
Medicare system itself has not evolved.
In fact, there has been very little
change in the Medicare system since
1965. So we have all these great medical
advances and advances in health care
delivery over time which has sky-
rocketed, with improved advances
throughout, but we have a Medicare
system that has changed very little. It
is this gap, this difference between the
great breakthroughs in medicine,
science, and health care delivery and
the pretty much nonchanging Medicare
system. That gap is what we are at-
tempting to fill, to respond to as we go
forward.

Medicare was designed to respond to
an acute illness. Let’s say you are
healthy and all of a sudden you have a
heart attack and you have a good re-
sponse to that heart attack in hospital
treatment, and it worked pretty well
as long as that was what health care
delivery was.

Today, the situation has changed
markedly. Preventive medicine today
is exponentially more important than
in 1965. Why? Because we understand
how to prevent disease, how to main-
tain health. In 1965, we did not fully
understand the nature of the science of
preventive medicine. It simply was not
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developed in 1965 to the degree it is
today. Yet we have a Medicare system
which has—I came close to saying al-
most no preventive care is provided in
Medicare today. That is a little bit of
an overexaggeration because we have
to legislate that, yes, Medicare does
cover mammography. Almost every
one of these procedures has to be legis-
lated, and with so many advances com-
ing through quickly, we cannot keep
up.

There is very little preventive care in
Medicare today. Yet we all know how
important it is if we look at managing
one’s health today, maximizing one’s
health.

In the 1970s, health care responded to
acute episodic illnesses. Today it is
preventive health care, maintaining
wellness, management of chronic dis-
ease on an outpatient basis, using
medicines, but Medicare has not
changed very much.

I will give a couple of examples.
Again, the goal is health care security
for seniors. If you see a senior, you
want to be able to say: The Govern-
ment is helping you with health care
security, and health care security
means we have to include prescription
drugs.

I mentioned Medicare lacks good pre-
ventive coverage. It also lacks the
wellness care in chronic disease man-
agement. For example, Medicare does
not cover cholesterol screening. If we
look at heart disease, cholesterol is im-
portant. Yet Medicare does not cover
cholesterol screening.

Medicare does not cover an annual
physical examination today. I do not
know if it has to be every year or every
18 months, but the point is, systematic
regular examinations, if you are going
to pick up that cancer when it is small
or that heart disease before it becomes
a massive heart attack, you can do it
through annual physical exams, but
they are not covered under Medicare.

Medicare does not protect at the ex-
treme end, what we call catastrophic.
That means if you are sick enough, if
you have a lot of out-of-pocket expend-
itures, Medicare has no limit to that.
Today if you have a catastrophic ill-
ness, there is no upper limit. A lot of
people do not realize that.

The one issue we talk a lot about, be-
cause it is probably most dramatic, is
that Medicare does not at all cover
outpatient prescription drugs.

Thus, we have gaps in coverage for
seniors. We are promising them health
care security which they deserve, and
yet we have these huge gaps in cov-
erage which have been created since
1965. It is our obligation, our responsi-
bility to respond, and, thus, over the
next 12 days we will be putting to-
gether a bipartisan plan—though we do
not know all the answers—we will be
putting together the very best of what
we do know to respond to these needs.

Today, on average—and a lot of peo-
ple do not understand, or they were not
aware of this, so it is important for us
to Kkeep saying it—Medicare covers
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right at about half of what a senior’s
medical care expenses are. Most think
it covers 80 or 90 percent. If one is not
yet a senior, it is important for them
to know what their Government is
doing for them now is to cover only
about half of the expenses. Again, most
people are not aware of that.

The response to that is that seniors
and individuals with disabilities try to
fill those gaps on their own, sometimes
successfully, and many times not. They
try to do it through Medicaid. They try
to do it through private supplemental
insurance programs, only to find that
they are hit with these skyrocketing
premiums that are growing 10, 15, 20
percent a year at this point. Or they
find that their employer on whom they
were depending is scaling back on the
benefits that they once had when they
were working full time.

I say all of this because it is impor-
tant for people to understand why we
are aggressively moving ahead in the
way we are to develop a strengthened
and improved Medicare plan.

I mentioned the lack of prescription
drugs. If we look at aging, our popu-
lation over the age of 65, we know pre-
scription drugs become even more im-
portant than they are under 65 years of
age or under 50 years of age or under 45
years of age, and that is new. It is real-
ly within the last 30 years that these
medicines have become so important.
Thus, it is our obligation to strengthen
and improve access to prescription
drugs.

I have had the privilege to observe a
lot of this as a physician, and I will
give a couple of examples. Over the
past 3 decades—remember, Medicare
started in 1965—the death rate from
hardening of the arteries, or athero-
sclerosis, the underlying pathology
within the heart, has declined by 74
percent. Deaths from ischemic heart
disease—ischemic is low blood flow
where the heart is not getting enough
oxygen and blood, and that is what
causes a heart attack, hardening of the
arteries, myocardial infarction, heart
attack—death rates have fallen over
the last 30 years by 60 percent.

People ask why. There are lots of
reasons, but I would say one of the
major reasons is medicines today, that
we are treating high blood pressure
earlier; we are treating congestive
heart failure earlier before these
deaths from ischemic and other heart
disease occur. Medicines that were not
around 30 years ago are the beta
blockers. It actually makes the heart
so it does not beat so hard. If it is not
beating so hard, it does not consume as
much energy and does not need as
much oxygen. Therefore, low blood
flow to the heart does okay. Other
drugs called ACE, A-C-E, inhibitors,
the medicines, in large part, have ex-
plained this increasing survival fall in
mortality.

Over the last 30 years since Medicare
began, death rates from emphysema, or
lung disease—a type of lung disease
called chronic obstructive pulmonary
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disease, emphysema, is one of those
two types—have fallen by 60 percent in
large part because of the use of anti-in-
flammatory medications—they de-
crease the inflammation in the lungs—
and also a group of drugs call broncho-
dilators, which dilate those little bron-
chial air waves in the lung. The point
is, it is these medicines that in large
part explain this improved health and
the improved treatment of emphysema.

I have a couple of books with which
I wanted to illustrate my point. Nearly
400 lifesaving drugs have been produced
in the last 10 years. Meanwhile, there
are over 600 medicines under develop-
ment right now by the Nation’s phar-
maceutical research companies to
treat diabetes, heart disease, cancer,
stroke, and peripheral vascular disease.

I mentioned these books. This is
called the PDR, the Physicians’ Desk
Reference, for pharmaceutical speciali-
ties and biologicals for the physician’s
desk. Every physician in the country
uses this on a regular basis because it
allows them to look up individual
medicines. It gives the descriptions,
the side effects, and the contraindica-
tions. No matter how smart one is or
how much time one spends with it,
there is no way to remember all of
these drugs or everything in the book,
although some people may be able to.

The point is, this book was printed in
1965. This is the year Medicare was ac-
tually passed and then implemented.
That was over 30 years ago. Again, this
book has 1,060 pages in it. The type is
pretty small. It is just medicine after
medicine. When I see this, I am kind of
glad I do not have to know all of that
right now because there is so much in
it.

This PDR is the 57th edition, and this
one is from 2003. It is pretty interesting
to me because this first book is when
Medicare started, and this other book
is where we are today. Today’s book is
a little bigger but is a lot thicker, and
instead of having 1,060 pages in it—
these are not all lifesaving drugs but
all drugs which have a real importance
in terms of treating and quality of
life—this book has 3,500 pages in it. I
wish I could show this to the Chair, but
the type in this new book is about half
the size of the type in the old book. So
the truth is, it is about 6,000 pages.

The point is, medicines make a dif-
ference. They made a difference in 1965.
They really make a difference today.
Seniors do not have access to these
through our Medicare system in either
case. Great advances, and our Medicare
system has not changed. It does not
recognize that as we go forward. That
is why we are here. I want to make this
case of why we are here and why this is
so important today that the health
care system, the delivery system, has
markedly improved with great sci-
entific advances, and Medicare is not
capturing it today. Our seniors deserve
for those to be captured.

Next month does mark the 38th anni-
versary of the launch of Medicare. On
July 30, 1965, President Johnson trav-
eled to Independence, MO, to sign the
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bill into law. President Truman, who
had initiated the drive for health care
security for seniors about 20 years ear-
lier, was on hand to receive that first
Medicare card. President Johnson,
upon signing that historic legislation,
told the assembled lawmakers in 1965:

The benefits under the law are as varied
and broad as the marvelous modern medicine
itself. No longer will older Americans be de-
nied the healing miracle of modern medicine.
No longer will illness crush and destroy the
savings that they have so carefully put away
over a lifetime so that they might enjoy dig-
nity in their later years. No longer will
young families see their own incomes, and
their own hopes, eaten away simply because
they are carrying out their deep moral obli-
gations to their parents . . .

Nearly 40 years later, we have an op-
portunity to realize this noble vision.
Before the end of next week, the Sen-
ate will have the opportunity to pass
legislation that does provide prescrip-
tion drug coverage for our seniors, that
does protect seniors and gives them
health care security by giving them
greater choices so that they can choose
the health care coverage that best
meets their individual needs.

I believe future generations will
judge us by the choices we make over
the next several days and at the end of
next week, whether we chose to act re-
sponsibly, recognizing our obligations
to strengthen and improve the system,
or whether we chose just to talk about
it, the same rhetoric, something that
we should do. My position is clear; now
is the time to act. I am delighted we
are acting in a bipartisan way. Now is
the time not just to tinker and play
around the edges, but it is time to
truly transform the system.

We have a responsibility to provide
our seniors with a system that works,
that indeed gives them health care se-
curity, and now is our opportunity to
deliver it. It will require us to focus on
the big picture. It will require us to
focus on the future. It will require us
to focus on our fellow citizens, whom
we are so privileged to represent.

The PRESIDING OFFICER (Ms. COL-
LINS). The Senator from Utah.

Mr. HATCH. Madam President, I
compliment the distinguished majority
leader for his excellent set of remarks
today. The comparison between the
two PDR books is startling. Anyone
who looks at it has to admit we have
come a long way since 1965.

This bill was a great addition to the
health care for our people. It could not
have happened without the distin-
guished Senator from Tennessee, our
leader, plus the distinguished Senator
from Iowa, Senator GRASSLEY, and the
distinguished leader from Montana,
Senator BAUCUS. I appreciate having a
doctor in the Senate. As a former med-
ical liability defense lawyer, I have to
say I have always respected Senator
FRIST very greatly, but nothing comes
close to how much I respect him as a
physician, as somebody who cares for
people and has given so much of his life
to healing people.

I am very grateful to have heard
these remarks today.
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Mr. FRIST. I thank the Senator.
AMENDMENT NO. 933

Mr. HATCH. Madam President, I will
only take a few minutes, but I rise in
opposition to the Bingaman amend-
ment.

First, let me make one thing clear,
and perfectly clear:

The assets test in S. 1 is the same as-
sets test used for determining eligi-
bility for the qualified Medicare bene-
ficiaries, QMBs, specified low-income
Medicare beneficiaries, SLMBs, and
qualified individuals, QI-1s.

S. 1 provides a generous low-income
subsidy for those who are below 160
percent of the Federal poverty level.
Currently, in order for some individ-
uals under 160 percent of poverty to re-
ceive limited Medicaid protections,
they must meet both an income limit
and an assets test.

In S. 1, we simply follow these same
rules in order for low-income bene-
ficiaries to receive assistance with
their prescription drug coverage.

By including the Medicaid assets test
for Medicare prescription drug sub-
sidies, we are providing beneficiaries
with seamless health coverage. We are
not confusing beneficiaries and we are
not adding additional administrative
burdens to States.

Let me give you some background on
the current assets test included in the
Medicaid program.

Qualified Medicare beneficiaries are
individuals below 100 percent of pov-
erty. In 2006, the annual income limit
is $9,670 for individuals and $13,051 for
couples. QMBs are allowed to have as-
sets below $4,000 for individuals and
$6,000 for couples.

Specified low-income Medicare bene-
ficiaries and QI-1s are those with in-
comes between 100 percent of poverty
and 135 percent of poverty. In 2006, the
annual income limit is $13,054 for indi-
viduals and $17,618 for couples. SLMBs
and QI-1s are allowed to have assets
below $4,000 for individuals and $6,000
for couples.

Beneficiaries between 136 percent and
159 percent of poverty will have annual
income limits of $15,472 for individuals
and $20,881 for couples in 2006. Bene-
ficiaries between 136 and 159 percent of
poverty would not be subjected to as-
sets tests.

Current law establishes resource lim-
its for low-income elderly or disabled
individuals. Let met emphasize, this is
not a newly added restriction on cer-
tain low-income Medicare bene-
ficiaries. However, current law also
provides States with the flexibility to
choose to disregard all or part of these
resources.

The Bingaman amendment, which
eliminates the Medicaid assets test
limits would add significantly to the
number of eligible beneficiaries.

A study prepared for the Kaiser Fam-
ily Foundation estimates that as many
as 11 million individuals would be
newly eligible for low-income assist-
ance if the assets test were eliminated.
I have no idea how much that will cost
but it will be expensive.
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In addition to increasing the Federal
cost of the bill, this amendment would
impose a significant, new, unfunded
mandate on States, which must pay a
share of Medicaid benefits by paying
for the dual eligible beneficiary’s li-
ability for premiums, deductibles, and
coinsurance.

Also, some States may experience an
additional administrative or financial
impact from potential program rede-
signs because, in some cases, States
link eligibility for their state-only pro-
grams with the eligibility require-
ments for these special categories of
the dually eligible.

S. 1 includes a provision to require
the GAO to conduct a study and make
recommendations to Congress by 2007
regarding the extent to which drug uti-
lization and access to covered drugs
differs between qualifying dual eligi-
bles who receive subsidies and individ-
uals who do not qualify solely because
of the application of an assets test.

This amendment will not only cost
money, it will cause confusion. I urge
my colleagues to defeat the Bingaman
amendment.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Madam President,
the underlying bill, the bill from the
Senate Finance Committee to provide
prescription drugs for the improvement
and strengthening of Medicare, pro-
vides a very generous low-income sub-
sidy for those who are below 160 per-
cent of the Federal poverty level. For
some of the seniors below 160 percent of
the Federal poverty level, there is no
asset test.

Currently, in order for some of the
individuals below 160 percent of pov-
erty to receive the most generous low-
income subsidies, there is an asset test
and there ought to be. The crafting of
this bill provided everyone a conscien-
tious effort and decision to make pos-
sible this legislation and to make it
well balanced. There were extra dollars
and the decision was made to fill in the
coverage gap rather than eliminate the
assets test. There is no limitless
amount of funds for this prescription
drug benefit.

We are in a position of zero sum gain.
We have $400 billion under the budget
to work with. This bill works to do the
most for all Medicare beneficiaries.
Seniors with incomes below 160 percent
and who do not pass the established
asset test still receive a very generous
low-income  subsidy. These bene-
ficiaries will not have a gap in cov-
erage.

This amendment by the Senator from
New Mexico will add unknown costs to
the current bill. It will change the
structure of the bill and affect the cur-
rent Medicaid Program by adding costs
that are very substantial in the out-
years. Therefore, when we vote tomor-
row on the Bingaman amendment I
hope we will have a strong vote against
it. Not that I denigrate in any way the
intentions of the Senator from New
Mexico. I know him to be a very con-
scientious Senator, to do well, and to
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be very thoughtful in his approach. Ob-
viously, on this point he has some dis-
agreement with the product of our
committee that was voted out 16 to 5
last Thursday.

But, here again, we have to do the
most we can within the $400 billion
that the Budget Committee has given
us to work with for providing a pre-
scription drug benefit to our seniors as
part of improving and strengthening
the Medicare Program overall. We
could have put more money into the
asset test as he indicates he wants to
do now with this amendment. We
chose, as I indicated before, to help
more people with the same amount of
money by filling in the gap or, as some
people would say, the donut hole.

We believe we should put as much ef-
fort as we can into taking care of that
problem because, to help the very same
people Senator BINGAMAN wants to
help, we have put a lot of resources
into the effort of prescription drugs for
seniors, for those below 160 percent of
poverty.

So, once again, I urge the amend-
ment be defeated when we vote on it
tomorrow.

I yield the floor. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

MORNING BUSINESS

Mr. GRASSLEY. The first unanimous
consent request is that the Senate pro-
ceed to a period for morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COUNCIL ON FOREIGN RELATIONS
INDEPENDENT TASK FORCE ON
BURMA

Mr. MCCONNELL. Madam President,
the Council on Foreign Relations Inde-
pendent Task Force on Burma today
released a report entitled: ‘“Burma: A
Time for Change’. I am pleased to have
had an opportunity to serve as a mem-
ber of the Task Force along with my
colleagues, Senators LUGAR and FEIN-
STEIN, and Representative LANTOS.

The report describes the State Peace
and Development Council’s repressive
rule in Burma, and makes a number of
recommendations including: increased
humanitarian assistance for the people
of Burma through NGOS, and in con-
sultation with the NLD and other
groups representative of a multiethnic
Burma; an import ban on goods pro-
duced in Burma, visa denials to leaders
of the military regime and its political
arms, and the freezing of assets abroad;
U.S. leadership in urging the United
Nations Security Council to adopt a
resolution that demands the immediate
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release of Suu Kyi and all other polit-
ical prisoners, and to hold an emer-
gency session to impose other sanc-
tions on Burma; U.S. leadership in
working with our allies and Burma’s
regional neighbors to bolster support
for the struggle for freedom and the
rule of law in Burma; no certification
for Burma on narcotics cooperation as
it has ‘“‘failed demonstrably’ to curtail
drug production, drug trafficking and
money laundering; and increased as-
sistance to refugees fleeing Burma in
Thailand, India, Bangladesh, and
China.

I thank the council for the timeliness
of the task force, and all the members
for their participation.

Madam President, I ask unanimous
consent that a copy of the executive
summary of the report be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

BURMA: A TIME FOR CHANGE
EXECUTIVE SUMMARY

On May 30, 2003, the Burmese military re-
gime orchestrated violent attacks by pro-
government militia on Aung san Suu Kyi,
the leader of the National League for Democ-
racy (NLD) and her supporters as they trav-
eled outside Mandalay. At least four of her
bodyguards were Kkilled as well as a signifi-
cant number of others. She has been held in
custody since then. Following the attacks,
the regime arrested more than 100 democ-
racy activists, imprisoned at least a dozen,
shut down NLD offices across the country,
and closed schools and universities. This is
the bloodiest confrontation between Burma’s
military rulers and democracy supporters
since 1988, when the government suppressed
a popular uprising against the regime and
thousands were killed.

Burma has been ruled for more than 40
years by a succession of military regimes
that have systematically impoverished a
country once known for its high literacy
rate, excellent universities, and abundant
natural resources. Today, Burma is one of
the most tightly controlled dictatorships in
the world, lacking any freedom of speech, as-
sembly, or the press; denying any due proc-
ess of law; and perpetuating human rights
abuses, such as forced labor, military rape of
civilians, political imprisonment, torture,
trafficking in persons, and use of child sol-
diers. Burma is also facing what the United
Nations Childrens Fund (UNICEF) has called
a ‘‘silent emergency,”’ a health crisis of epi-
demic proportions. HIV/AIDS is spreading
rapidly, and malaria, tuberculosis, leprosy,
maternal mortality, and malnutrition are
pervasive. Government spending on health
and education is miniscule.

Burma is a leading producer of opium and
methamphetamine for the illegal drug trade,
which is a major source of corruption within
Burma. Four decades of military operations
against insurgent ethnic nationalities as
well as mass forced relocations have created
one of the largest refugee populations in
Asia. As many as two million people have
fled Burma for political and economic rea-
sons; inside Burma, hundred of thousands
have been internally displaced. They lack ac-
cess to food, health care, schools, and even
clean water.

In August 1988, a popular uprising against
the military regime was brutally suppressed
and thousands were killed. In 1990, the re-
gime held elections for a multi-party par-
liament in which the National League for
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Democracy (NLD), led by Aung San Suu Kyi
who was then under house arrest, won 82 per-
cent of the seats. However, the elections
were ignored by the junta and the elected
parliamentary representatives never took of-
fice. The regime imprisoned hundreds of pro-
democracy supporters, including elected
members of parliament. Thousands more fled
the country.

After the 1988 uprising, the United States
imposed graduated sanctions on Burma, ini-
tially terminating economic aid, with-
drawing trade preferences, imposing an arms
embargo, and blocking loans the grants from
international financial institutions. In 1997,
based on a presidential finding that the Bur-
mese government had committed large-scale
repression and violence against the demo-
cratic opposition, the United States banned
any new American investments in Burma.

In 2000, the United Nations, mandated by
UN General Assembly resolutions, sent Spe-
cial Envoy Razali Ismail to Rangoon to pro-
mote substantive political dialogue on tran-
sition to democratic government between
Burmese government and the democratic op-
position. Since then, Ambassador Razali has
visited Rangoon nine times with no apparent
progress toward establishing this dialogue.
He is returning to Rangoon in early June.

In order to strengthen international efforts
to install democratic government and end
repression in Burma, the Task Force rec-
ommends that the United States take spe-
cific initiatives in four key areas:

Humanitarian assistance to address Burma’s

health crisis

In view of Burma’s massive public health
crisis, the United States should increase hu-
manitarian assistance to Burma, provided
that funds are given to international
nongovermental organizations (NGOs) for
basic human needs through a process that re-
quires transparency, accountability, and
consultation with the NLD and other groups
representatives of a multiethnic Burma.

Although the United States should not
generally provide humanitarian assistance
directly to the Burmese government, the
United States could provide technical assist-
ance to the Ministry of Health if the Bur-
mese government agrees to meet the U.S.
Centers for Disease Control (CDC) standard
that HIV/AIDS testing be voluntary and con-
fidential.

The United States should work together
with other donor governments, UN agencies,
and if possible, the Burmese government
State Peace and Development Council
(SPDC) to establish certain minimal stand-
ards of independence for international NGOs
operating in Burma, including clear guide-
lines for administrative operations, report-
ing, and other regulations involving duty-
free entry privileges, memoranda of under-
standing and residency permits.

Promoting democracy, human rights, and the

rule of law

In view of the recent government-spon-
sored attacks on members of the democratic
opposition, resulting in a number of deaths,
and the Burmese government’s detention of
Aung San Suu Kyi, the United States should
urge the United Nations Security Council to
adopt a resolution that demands the imme-
diate release of Aung San Suu Kyi and all
political prisoners and condemns the Bur-
mese government’s egregious human rights
abuses as well as its refusal to engage in sub-
stantive political dialogue with the demo-
cratic opposition. In addition, the United
States should urge the Security Council to
hold an emergency session on Burma to dis-
cuss imposing targeted sanctions, which
could include denying visas to leaders of the
military regime, the Union Solidarity Devel-
opment Association (USDA) and their fami-
lies, freezing their assets and imposing bans
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