June 10, 2003

WYDEN) was added as a cosponsor of S.
1091, a bill to provide funding for stu-
dent loan repayment for public attor-
neys.
S. 1116
At the request of Mr. LEVIN, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 1116, a bill to amend the
Federal Water Pollution Control Act to
direct the Great Lakes National Pro-
gram Office of the Environmental Pro-
tection Agency to develop, implement,
monitor, and report on a series of indi-
cators of water quality and related en-
vironmental factors in the Great
Lakes.
S. 1125
At the request of Mr. HATCH, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. 1125, a bill to create a fair and ef-
ficient system to resolve claims of vic-
tims for bodily injury caused by asbes-
tos exposure, and for other purposes.
S. 1153
At the request of Mr. SPECTER, the
name of the Senator from Georgia (Mr.
CHAMBLISS) was added as a cosponsor of
S. 1153, a bill to amend title 38, United
States Code, to permit medicare-eligi-
ble veterans to receive an out-patient
medication benefit, to provide that cer-
tain veterans who receive such benefit
are not otherwise eligible for medical
care and services from the Department
of Veterans Affairs, and for other pur-
poses.
S. 1182
At the request of Mr. MCCONNELL,
the names of the Senator from lowa
(Mr. HARKIN), the Senator from Ohio
(Mr. VoINoVICH), the Senator from Min-
nesota (Mr. DAYTON), the Senator from
Oregon (Mr. SMITH), the Senator from
Vermont (Mr. JEFFORDS), the Senator
from North Carolina (Mrs. DOLE), the
Senator from Illinois (Mr. DURBIN), the
Senator from North Carolina (Mr. ED-
WARDS) and the Senator from New Jer-
sey (Mr. LAUTENBERG) were added as
cosponsors of S. 1182, a bill to sanction
the ruling Burmese military junta, to
strengthen Burma’s democratic forces
and support and recognize the National
League of Democracy as the legitimate
representative of the Burmese people,
and for other purposes.
S. 1182
At the request of Mr. REID, his name
was added as a cosponsor of S. 1182,
supra.
S. 1201
At the request of Mr. GRAHAM of
South Carolina, the names of the Sen-
ator from Colorado (Mr. ALLARD) and
the Senator from Massachusetts (Mr.
KERRY) were added as cosponsors of S.
1201, a bill to promote healthy life-
styles and prevent unhealthy, risky be-
haviors among teenage youth.
S. 1203
At the request of Mr. ENzI, the names
of the Senator from lowa (Mr. GRASS-
LEY), the Senator from Mississippi (Mr.
COCHRAN) and the Senator from Wyo-
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ming (Mr. THOMAS) were added as co-
sponsors of S. 1203, a bill to amend the
Higher Education Act of 1965 regarding
distance education, and for other pur-
poses.
S. 1215

At the request of Mr. MCCONNELL,
the names of the Senator from Nevada
(Mr. REID), the Senator from Ohio (Mr.
VoINoVICH) and the Senator from North
Carolina (Mr. EDWARDS) were added as
cosponsors of S. 1215, a bill to sanction
the ruling Burmese military junta, to
strengthen Burma’s democratic forces
and support and recognize the National
League of Democracy as the legitimate
representative of the Burmese people,
and for other purposes.

S. CON. RES. 3

At the request of Mr. MILLER, the
name of the Senator from Georgia (Mr.
CHAMBLISS) was added as a cosponsor of
S. Con. Res. 3, a concurrent resolution
recognizing, applauding, and sup-
porting the efforts of the Army Avia-
tion Heritage Foundation, a nonprofit
organization incorporated in the State
of Georgia, to utilize veteran aviators
of the Armed Forces and former Army
Aviation aircraft to inspire Americans
and to ensure that our Nation’s mili-
tary legacy and heritage of service are
never forgotten.

S. RES. 140

At the request of Mr. CAMPBELL, the
name of the Senator from Connecticut
(Mr. LIEBERMAN) was added as a co-
sponsor of S. Res. 140, a resolution des-
ignating the week of August 10, 2003, as
““National Health Center Week’.

AMENDMENT NO. 865

At the request of Mr. DORGAN, the
name of the Senator from California
(Mrs. FEINSTEIN) was added as a co-
sponsor of amendment No. 865 proposed
to S. 14, a bill to enhance the energy
security of the United States, and for
other purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. HOLLINGS (for himself and
Mr. STEVENS):

S. 1218. A bill to provide for Presi-
dential support and coordination of
interagency ocean science programs
and development and coordination of a
comprehensive and integrated United
States research and monitoring pro-
gram; to the Committee on Commerce,
Science, and Transportation.

Mr. HOLLINGS. Mr. President, today
I am introducing legislation to spur
the advent of an exciting new field of
research, one that explores the role of
the oceans in human health. 1 am
pleased to be joined in this effort by
the distinguished Senator from Alaska,
TED STEVENS, who is cosponsoring this
bill. The Oceans and Human Health Act
proposes to establish a national inter-
agency program that will coordinate
research efforts and ensure the avail-
ability of an adequate Federal invest-
ment in this critical area. It also would
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establish a program at the National
Oceanic and Atmospheric Administra-
tion to strengthen and coordinate its
work in this very important arena.

In recent years, we have gained a re-
newed appreciation for the importance
of the ocean to our future and well-
being. We now recognize that human
health is one are in which the oceans
exert major influences that are both
positive and negative. However, study-
ing this relationship is challenging. To
be successful, a research program must
integrate disciplines, bringing together
oceanographers and biomedical re-
searchers to better understand marine
processes, reduce public health risks
and enhance our biomedical capabili-
ties. Pioneering scientists are needed
to tackle marine environmental issues
that affect human and marine life
alike, such as ocean pollution, marine
pathogens and potential drug discov-
eries. A number of Federal agencies
would share responsibility and exper-
tise for such a program, requiring that
capabilities be harnessed across such
diverse entities as the National Oce-
anic and Atmospheric Administration,
the National Science Foundation and
the National Institute for Environ-
mental Health Sciences.

The rich biodiversity of marine orga-
nisms represent an important bio-
medical resource, a promising source of
novel compounds with therapeutic po-
tential, and a potentially significant
contribution to the national economy.
A 1999 National Research Council re-
port, From Monsoons to Microbes,
noted that nature has been the tradi-
tional source of new pharmaceuticals
and found that over 50 percent of the
marketed drugs are extracted from
natural sources or produced using nat-
ural products. Virtually every type of
life that exists on this planet is found
in the sea and many types of plants
and animals are exclusively marine.
While the oceans are a repository for
much of our biodiversity, little of it
has been catalogued or studied. One
important aspect that we have yet to
explore is the potential of marine life
to produce chemicals for treating dis-
eases. There are only three marine
compounds now in clinical use—and
these were developed in the 1950s.
While there are some new compounds
in the pipeline, we need to speed this
effort up to ensure we get more ap-
proved sooner.

But our relationship to the sea also
has a darker side. The oceans drive cli-
mate and weather factors causing se-
vere weather events and shifts in tem-
perature and rainfall patterns. These
changes in turn affect the density and
distribution of disease-causing orga-
nisms and the ability of public health
systems to address them. In addition,
the oceans act as a route of exposure
for human disease and illnesses
through ingestion of contaminated sea-
food and direct contact with seawater
containing toxins and disease-causing
organisms. We need to know more
about how our health is affected by the
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marine environment. We must ensure
that the sea maintains its capacity to
sustain itself without becoming a
“Dead Zone.” We must find ways to
monitor and reduce the occurrence of
ocean toxins that kill marine mam-
mals and taint seafood. As with cancer,
our goal must be understanding and
prevention, rather than relying exclu-
sively on treatment.

Research on the health of marine or-
ganisms, including marine mammals
and other sentinel species, can assist
scientists in their efforts to investigate
and understand human physiology and
biochemical processes, as well as pro-
viding a means for monitoring the
health of marine ecosystems. Unfortu-
nately such research often does not fall
clearly within a single federal agency’s
mission. The dolphins of Florida’s In-
dian River Lagoon provide an example
of a marine population that is the vic-
tim of contaminated habitat and food.
The result is unusually high mortality
rates and harmful health effects. Not
only is the population at risk, but it
provides a clear indicator of environ-
mental pollution concerns for its
human neighbors. We must harness the
sciences of genomics, forensics and
ecology and put them to work in the
marine world, creating an ocean Center
for Disease Control—a ‘“‘CDC for the
Oceans’.

An exciting example of this new
interdisciplinary and medically-ori-
ented approach to ocean research can
be found at NOAA’s two marine labora-

tories in Charleston, including a
unique research partnership among
NOAA, the National Institute for

Standards and Technology (NIST), the
State of South Carolina, the Medical
University of South Carolina, and the
College of Charleston, formerly known
as the Marine Environmental Health
Research Laboratory, and now referred
to as the Hollings Marine Laboratory
(HML). HML works with a variety of
Federal, State, and academic partners
around the Nation and is on the front
lines of discovery and prevention, par-
ticularly in the emerging field of ma-
rine genomics. They are hard at work
on today’s important public and ma-
rine environmental health issues. Their
exciting dolphin health research will
for the first time utilize a traditional
medical approach to diagnosing and
documenting dolphin health, which
will help us learn more about dolphins
in the wild than we have ever known.
In addition, HML scientists, important
partners in the Coral Disease and
Health Consortium, are already ana-
lyzing samples from the two Florida
coral reefs ‘‘quarantined” by NOAA
today because of a fast-spreading coral
disease.

The HML epitomizes the variety of
important disciplines that must work
side-by-side if we are to make progress
in this area. It is home to cutting-edge
research involving algal toxins, natural
products with potential pharma-
ceutical applications, and viral and
bacterial pathogens that cause disease
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in marine animals, with potential links
to human illness and disease processes
and natural product chemistry. Sci-
entists at HML and its partner NOAA
facility use unique medical tools such
as nuclear magnetic resonators to help
“map’’ cellular and genetic structure
of marine organisms and have devel-
oped methods for detecting pesticides
in water, sediments, fish and marine
mammals that may potentially affect
both the health of the marine environ-
ment and human health. They also are
developing exposure, toxicology and
disease models to assess their effects
on a variety of marine organisms.
Their work will better define ocean
health and bridge the gap with existing
human health models.

A number of Federal agencies are
now recognizing the importance of un-
derstanding health-related ocean re-
search and to make needed invest-
ments. Last year, initiatives began
both through our ocean agency, the
National Oceanic and Atmospheric Ad-
ministration, as well as two of our Fed-
eral research institutions, the National
Institute for Environmental Health
Sciences, NIEHS, and the National
Science Foundation, NSF.

This past year, the National Oceanic
and Atmospheric Administration,
NOAA, received appropriations of $8
million to develop an oceans and
human health initiative. Within NOAA,
many programs and laboratories per-
form research and related activities
that could contribute significantly to a
national research effort, but such ef-
forts have not realized their potential.
Establishment of this coordinated,
interdisciplinary program consisting of
nationally-recognized research centers
and an external interdisciplinary re-
search grant program will enhance the
NOAA program. In addition, last No-
vember, the National Institute for En-
vironmental Health Sciences, NIEHS,
National Science Foundation, NSF, in-
vited applications for research pro-
grams to explore the relationship be-
tween marine processes and public
health. The joint initiative commits $6
million annually to establish centers of
excellence focusing on harmful algal
blooms, water and vector-borne dis-
eases, and marine pharmaceuticals and
probes.

Taken together, the NIEHS-NSF and
NOAA research initiatives offer an ex-
cellent basis for building a comprehen-
sive national program. In addition, a
number of other Federal agencies are
poised to make significant contribu-
tions.

The Oceans and Human Health Act
provides the legislative framework for
a coordinated national investment to
improve understanding of marine eco-
systems, address marine public health
problems and tap into the ocean’s po-
tential contribution to new biomedical
treatments and advances. The legisla-
tion would amend the 1976 Science and
Technology Act to clarify the role of
the National Science and Technology
Council in coordinating interagency re-
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search efforts. It would also establish
an interagency committee on oceans
and human health to develop a re-
search plan and coordinate participa-
tion by NOAA, NSF, NIEHS and other
agencies. Governing NOAA'’s contribu-
tion to the interagency effort, the bill
would establish a new NOAA program
on oceans and human health. At the
heart of this legislation and key to its
success is our commitment to building
new partnerships—among Federal
health, science and ocean agencies,
among diverse scientific disciplines,
and among academic researchers and
government experts.

A more detailed summary of the leg-
islation follows:

SECTION-BY-SECTION ANALYSIS OCEANS AND

HUMAN HEALTH ACT

The Oceans and Human Health Act would
authorize the establishment of a coordinated
federal research program to aid in under-
standing and responding to the role of oceans
in human health. The bill would establish a
Federal interagency Oceans and Human
Health initiative coordinated through the
National Science and Technology Council,
NSTC, as well as create an Oceans and
Human Health program at the Department
of Commerce’s National Oceanic and Atmos-
pheric Administration (NOAA). The bill also
directs the Secretary of Commerce to estab-
lish a coordinated public information and
outreach program with the Food and Drug
Administration, FDA, the Environmental
Protection Agency, EPA, the Centers for
Disease Control CDC, and the States to pro-
vide information on potential ocean-related
human health risks.

SECTION 1. SHORT TITLE

Section 1 provides the short title of the

Act is the ‘“Oceans and Human Health Act.”
SECTION 2. FINDINGS

Section 2 sets forth findings and purposes
for the Act.

SECTION 3. NATIONAL SCIENCE AND TECHNOLOGY
COUNCIL

Section 3 would amend the National
Science and Technology Policy, Organiza-
tion, and Priorities Act of 1976, 42 U.S.C.
6616, to codify the responsibilities of the Na-
tional Science and Technology Council
NSTC, which was established by executive
Order in 1993, and whose functions have
superceded the Federal Coordinating Council
for Science, Engineering, and Technology,
FCCSET, the functions of which were trans-
ferred to the President under a 1977 execu-
tive order. The Act is also amended to clar-
ify the director of the Office of Science and
Technology Policy, OSTP, serves as chair of
the NSTC.

Subsection b replaces existing section 401
of the Act (42 U.S.C. 6651) with new text
specifying NSTC functions, which focus on
prompting domestic and international co-
ordination among government, industry and
university scientists. Subsection b sets forth
the following as NSTC functions: 1. promote
interagency efforts and communication with
respect to the planning and administration
of Federal scientific, engineering, and tech-
nology program. 2. identify research needs;
achieve more effective use of Federal facili-
ties and resources; 3. further international
cooperation in science, engineering and tech-
nology; and 4. develop long-range and coordi-
nated research plans. The NSTC is directed
to carry out these and other related duties
with the assistance of the Federal agencies
represented on the Council. This subsection
also authorizes the NSTC Chairman to estab-
lish standing committees and working
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groups to assist in developing interagency
plans, conduct studies and make reports for
the Chairman.

SECTION 4. INTERAGENCY OCEANS AND HUMAN

HEALTH RESEARCH PROGRAM

Interagency Program. Section 4 provides
for the establishment of an Interagency
Oceans and Human Health Research Pro-
gram, Interagency OHH Program, to be co-
ordinated and supported by the NSTC. Sub-
section (a) directs the NSTC to establish a
Committee on Oceans and Human Health
comprised of at least one representative
from NOAA, the National Science Founda-
tion, NSF, the National Institutes of Health,
NIH, CDC, EPA, FDA, Department of Home-
land Security, DHS, and other agencies and
department deemed appropriate by the
NSTC. This section also provides for the bi-
ennial selection of a Chairman of the Com-
mittee, who shall represent an agency that
contributes substantially to the Interagency
OHH Program.

10-Year Implementation Plan. Subsection b
directs the NSTC, through the Committee on
the Oceans and Human Health, to submit to
Congress within one year of enactment a 10-
year implementation plan for coordinated
federal activities under the Interagency OHH
Program. In developing the plan, the Com-
mittee is required to consult with the Inter-
Agency Task Force on Harmful Algal Blooms
and Hypoxia. The implementation plan will
complement the ongoing activities of NOAA,
NSF, the NIH National Institute of Environ-
mental Health Sciences, NIEHS, and other
departments and agencies, and: 1. establish
the goals and priorities for Federal research
related to oceans and human health; 2. de-
scribe specific activities required to achieve
such goals; 3. identify relevant Federal pro-
grams and activities that would contribute
to the Interagency OHH Program; 4. consider
and use reports and studies conducted by
Federal agencies and departments, the Na-
tional Research Council, the Ocean Research
Advisory Panel, the U.S. Commission on
Ocean Policy and other entities; 5. make rec-
ommendations for the coordination of na-
tional and international programs; and 6. es-
timate Federal funding for research activi-
ties to be conducted under the Interagency
OHH Program.

Scope of Interagency Program. Subsection
c outlines the scope of the Interagency OHH
Program, as follows:

1. Interdisciplinary and coordinated re-
search and activities to improve our under-
standing of how ocean processes and marine
organisms can relate to human health and
contribute to medicine and research;

2. Coordination with the National Ocean
Leadership Council (established under 10
U.S.C. 7902(a)) to ensure any ocean and
coastal observing system provides informa-
tion necessary to monitor, predict and re-
duce marine public health problems;

3. Development of new technologies and ap-
proaches for detecting and reducing hazards
to human health from ocean sources and to
strengthen understanding of the value of ma-
rine biodiversity to biomedicine; and

4. Support for scholars, trainees and edu-
cation opportunities that encourage a multi-
disciplinary approach to exploring the diver-
sity of life in the oceans.

SECTION 5. NOAA OCEANS AND HUMAN HEALTH

PROGRAM

Establishment of NOAA Program. Section
5 would establish a NOAA program on
Oceans and Human Health that would co-
ordinate NOAA activities with the Inter-
agency OHH Program. Subsection (a) directs
the Secretary of Commerce to develop an
Oceans and Human Health Program, con-
sistent with the interagency program devel-
oped under Section 4, that will coordinate
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and implement research and activities with-
in NOAA related to the role of the oceans in
human health. In establishing the program,
the Secretary is required to consult with
other Federal agencies conducting inte-
grated ocean health research or research in
related areas, including the CDC, NSF, and
HIEHS. The NOAA Oceans and Human
Health Program will provide support for the
following components: 1. a Program and Re-
search Coordination Office; 2. an Advisory
Panel; 3. National Center(s) of Excellence; 4.
Research grants and 5. Distinguished schol-
ars and traineeships.

Program Office. Subsection (b) directs the
Secretary to establish a program to coordi-
nate oceans and human health-related re-
search and activities within NOAA and to
carry out the elements of the program. In co-
operation with the Oceans and Human
Health Advisory Panel established under
subsection (c), the program office will serve
as liaison with academic institutions and
other agencies participating in the Inter-
agency OHH Program established under Sec-
tion 3.

Advisory Panel. Under subsection (c), the
Secretary will establish an Oceans and
Human Health Advisory Panel to assist in
the development and implementation of the
NOAA Oceans and Human Health Program.
Membership of the Advisory Group will in-
clude a balanced representation of individ-
uals with multi-disciplinary expertise in the
marine and biomedical sciences. The sub-
section provides that Federal Advisory Com-
mittee Act, 5 U.S.C. App. 1, shall not apply
to the Panel.

Centers of Excellence. Subsection (d) pro-
vides that the Secretary shall, through a
competitive process, establish and support
Centers of Excellence that strengthen
NOAA'’s capabilities to carry out programs
and activities related to the ocean’s role in
human health. These NOAA Centers of Ex-
cellence shall complement and be in addition
to any centers of excellence for oceans and
human health established through NSF or
NIEHS. Centers selected for funding and sup-
port under Section 4 would focus on areas re-
lated to NOAA missions, including: 1. use of
marine organisms as indicators for marine
environmental health; 2. ocean pollutants; 3.
marine toxins and pathogens, harmful algal
blooms, seafood testing, drug discovery, biol-
ogy and pathobiology of marine mammals;
and 4. such disciplines as marine genomics,
marine environmental microbiology, ecologi-
cal chemistry and conservation medicine.
The Secretary will consider the need for geo-
graphic representation and will encourage
proposals that have strong scientific and
interdisciplinary merit.

Research Grants. Subsection (e) authorizes
the Secretary of Commerce to provide grants
for research and projects that explore the re-
lationship between the oceans and human
health, and that complement or strengthen
NOAA-related programs and activities. In
implementing this subsection, the Secretary
is directed to consult with the Oceans and
Human Health Advisory Panel and the Na-
tional Sea Grant College Program, and may
work cooperatively with other agencies in
the Intergency OHH Program to establish
joint criteria for such research projects. This
subsection specifies that the grants shall be
awarded through a peer-review or other com-
petitive process and that such a process may
be conducted jointly with other agencies par-
ticipating in the Interagency OHH Program
or under the National Oceanographic Part-
nership Program, 10 U.S.C. 7901.

Distinguished Scholars. Subsection (f) di-
rects the Secretary to provide financial as-
sistance to support distinguished scholars
working in collaboration with NOAA sci-
entists and facilities. The Secretary is also
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authorized to establish a training program,
in consultation with NIEHS and NSF, for
scientists early in their careers who are in-
terested in oceans and human health.
SECTION 6. PUBLIC INFORMATION AND RISK
ASSESSMENT

This section directs the Secretary of Com-
merce, in consultation with the CDC, FDA,
EPA, and the States, to design and imple-
ment a national public information and out-
reach program on potential ocean-related
human health risks. The outreach program
will collect and analyze information, dis-
seminate the results, to relevant Federal,
State, public, industry or other interested
parties, provide advice regarding precautions
against illness or hazards, and make rec-
ommendations on observing systems that
would support the program.

Subsection (b) requires the Secretary, in
consultation with the same agencies, to as-
sess health hazards associated with the
human consumption of seafood. Under this
subsection, the Secretary, in consultation
with CDC, FDA, EPA, and the states, would
assess risks associated with domestically
harvested and processed seafood as compared
with imported seafood harvested and proc-
essed outside the United States; commer-
cially harvested seafood as compared with
recreational and subsistence harvest; and
contamination due to handling and prepara-
tion of seafood.

SECTION 7. AUTHORIZATION OF APPROPRIATIONS

Section 7 provides the authorization of ap-
propriations for the NOAA Oceans and
Human Health Program established under
Section 5, and the public information and
risk assessment program established under
Section 6.

Subsection (a) provides that there are au-
thorized to be appropriated to the Secretary
of Commerce to carry out the program under
Section 5, $8,000,000 for FY 2003, $15,000,000 for
FY 2004, and $20,000,000 for FY2005-2007.

Subsection (b) provides authorizations of
appropriations of $5,000,000 for each of fiscal
years 2004 through 2007 for the public infor-
mation and risk assessment program estab-
lished under Section 6.

I am extremely proud to sponsor this legis-
lation, and hope that this will mark the be-
ginning of a new century of ocean research
that will reveal how integral and important
the oceans are to our daily lives and our
health, whether we live by the edge of the
sea or in the heartland.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1218

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Oceans and
Human Health Act”.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress makes the fol-
lowing findings:

(1) The rich biodiversity of marine orga-
nisms provides society with an essential bio-
medical resource, a promising source of
novel compounds with therapeutic potential,
and a potentially important contribution to
the national economy.

(2) The diversity of ocean life and research
on the health of marine organisms, including
marine mammals and other sentinel species,
helps scientists in their efforts to investigate
and understand human physiology and bio-
chemical processes, as well as providing a
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means for monitoring the health of marine
ecosystems.

(3) The oceans drive climate and weather
factors causing severe weather events and
shifts in temperature and rainfall patterns
that affect the density and distribution of
disease-causing organisms and the ability of
public health systems to address them.

(4) The oceans act as a route of exposure
for human disease and illnesses through in-
gestion of contaminated seafood and direct
contact with seawater containing toxins and
disease-causing organisms.

(5) During the past two decades, the inci-
dence of harmful blooms of algae has in-
creased around the world, contaminating
shellfish, causing widespread fish Kills,
threatening marine environmental quality
and resulting in substantial economic losses
to coastal communities.

(6) Existing Federal programs and re-
sources support research in a number of
these areas, but gaps in funding, coordina-
tion, and outreach have impeded national
progress in addressing ocean health issues.

(7) National investment in a coordinated
program of research and monitoring would
improve understanding of marine eco-
systems, allow prediction and prevention of
marine public health problems and assist in
realizing the potential of the oceans to con-
tribute to the development of effective new
treatments of human diseases and a greater
understanding of human biology.

(b) PURPOSES.—The purposes of this Act
are to provide for—

(1) Presidential support and coordination
of interagency ocean science programs; and

(2) development and coordination of a com-
prehensive and integrated United States re-
search and monitoring program that will as-
sist this Nation and the world to understand,
use and respond to the role of the oceans in
human health.

SEC. 3. NATIONAL SCIENCE AND TECHNOLOGY
COUNCIL.

(a) DIRECTOR OF OFFICE OF SCIENCE AND
TECHNOLOGY PoLIcYy To CHAIR COUNCIL.—Sec-
tion 207(a) of the National Science and Tech-
nology Policy, Organization, and Priorities
Act of 1976 (42 U.S.C. 6616(a)) is amended—

(1) by striking ‘““CHAIRMAN OF FEDERAL Co-
ORDINATING COUNCIL FOR SCIENCE, ENGINEER-
ING, AND TECHNOLOGY” in the subsection
heading and inserting ‘““CHAIR OF THE NA-
TIONAL SCIENCE AND TECHNOLOGY COUNCIL™;
and

(2) by striking paragraph (1) and inserting
the following:

““(1) serve as Chair of the National Science
and Technology Council; and”.

(b) FuNCTIONS.—Section 401 of the National
Science and Technology Policy, Organiza-
tion, and Priorities Act of 1976 (42 U.S.C.
6651) is amended to read as follows:

“SEC. 401. FUNCTIONS OF COUNCIL.

““(@) IN GENERAL.—The National Science
and Technology Council (hereinafter referred
to as the ‘Council’) shall consider problems
and developments in the fields of science, en-
gineering, and technology and related activi-
ties affecting more than one Federal agency,
and shall recommend policies and other
measures designed to—

‘(1) provide more effective planning and
administration of Federal scientific, engi-
neering, and technology programs;

“(2) identify research needs, including
areas requiring additional emphasis;

““(3) achieve more effective use of the sci-
entific, engineering, and technological re-
sources and facilities of Federal agencies, in-
cluding elimination of unwarranted duplica-
tion; and

‘“(4) further international cooperation in
science, engineering and technology.

““(b) COORDINATION.—The Council may be
assigned responsibility for developing long-
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range and coordinated plans for scientific
and technical research which involve the
participation of more than 2 agencies. Such
plans shall—

‘(1) identify research approaches and pri-
orities which most effectively advance sci-
entific understanding and provide a basis for
policy decisions;

““(2) provide for effective cooperation and
coordination of research among Federal
agencies; and

““(3) encourage domestic and, as appro-
priate, international cooperation among gov-
ernment, industry and university scientists.

““(c) OTHER DuTIES.—The Council shall per-
form such other related advisory duties as
shall be assigned by the President or by the
Chair of the Council.

““(d) ASSISTANCE OF OTHER AGENCIES.—For
the purpose of carrying out the provisions of
this section, each Federal agency rep-
resented on the Council shall furnish nec-
essary assistance to the Council. Such assist-
ance may include—

‘(1) detailing employees to the Council to
perform such functions, consistent with the
purposes of this section, as the Chairman of
the Council may assign to them; and

““(2) undertaking upon the request of the
Chair, such special studies for the Council as
come within the scope of authority of the
Council.

‘“(e) STANDING COMMITTEES; WORKING
GRouPs.—For the purpose of developing
interagency plans, conducting studies, and
making reports as directed by the Chairman,
standing committees and working groups of
the Council may be established.”.

SEC. 4. INTERAGENCY OCEANS AND HUMAN
HEALTH RESEARCH PROGRAM.

(a) ESTABLISHMENT OF COMMITTEE.—

(1) The National Science and Technology
Council shall coordinate and support a na-
tional research program to improve under-
standing of the role of the oceans in human
health. In planning the program, the Council
shall establish a Committee on Oceans and
Human Health that shall consist of rep-
resentatives from those agencies with pro-
grams or missions that could contribute to
or benefit from the program. The Committee
shall consist of at least one representative
from—

(A) the National Oceanic and Atmospheric
Administration;

(B) the National Science Foundation;

(C) the National Institute of Environ-
mental Health Sciences and other institutes
within the National Institutes of Health;

(D) the Centers for Disease Control;

(E) the Environmental Protection Agency;

(F) the Food and Drug Administration;

(G) the Department of Homeland Security;
and

(H) such other agencies and departments as
the Council deems appropriate.

(2) The members of the Committee bienni-
ally shall select one of its members to serve
as Chair. The Chair shall be knowledgeable
and experienced with regard to the adminis-
tration of scientific research programs, and
shall be a representative of an agency that
contributes substantially, in terms of sci-
entific research capability and budget, to the
interagency program.

(b) IMPLEMENTATION PLAN.—Within one
year after the date of enactment of this Act,
the Chair of the National Science and Tech-
nology Council, through the Committee on
the Oceans and Human Health, shall develop
and submit to the Congress a plan for coordi-
nated Federal activities under the program.
In developing the plan, the Committee will
consult with the Inter-Agency Task Force on
Harmful Algal Blooms and Hypoxia. Such
plan will build on and complement the ongo-
ing activities of the National Oceanic and
Atmospheric Administration, the National
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Science Foundation, the National Institute
of Environmental Health Sciences, and other
departments and agencies and shall—

(1) establish, for the 10-year period begin-
ning in the year it is submitted, the goals
and priorities for Federal research which
most effectively advance scientific under-
standing of the connections between the
oceans and human health, provide usable in-
formation for the prediction and prevention
of marine public health problems and use the
biological potential of the oceans for devel-
opment of new treatments of human diseases
and a greater understanding of human biol-
ogy;

(2) describe specific activities required to
achieve such goals and priorities, including
establishment of national centers of excel-
lence, the funding of competitive research
grants, ocean and coastal observations,
training and support for scientists, and par-
ticipation in international research efforts;

(3) identify and address, as appropriate,
relevant programs and activities of the Fed-
eral agencies and departments that would
contribute to the program;

(4) consider and use, as appropriate, re-
ports and studies conducted by Federal agen-
cies and departments, the National Research
Council, the Ocean Research Advisory Panel,
the Commission on Ocean Policy and other
entities;

(5) make recommendations for the coordi-
nation of program activities with ocean and
human health-related activities of other na-
tional and international organizations; and

(6) estimate Federal funding for research
activities to be conducted under the pro-
gram.

(c) PROGRAM ScoPE.—The program shall in-
clude the following activities related to the
role of oceans in human health:

(1) Interdisciplinary research among the
ocean and medical sciences, and coordinated
research and activities to improve under-
standing of processes within the ocean that
may affect human health and to explore the
potential contribution of marine organisms
to medicine and research, including—

(A) vector- and water-borne diseases of hu-
mans and marine organisms, including ma-
rine mammals and fish;

(B) harmful algal blooms;

(C) marine-derived pharmaceuticals;

(D) marine organisms as models for bio-
medical research and as indicators of marine
environmental health;

(E) marine environmental microbiology;

(F) bioaccumulative and endocrine-dis-
rupting chemical contaminants; and

(G) predictive models based on indicators
of marine environmental health.

(2) Coordination with the National Ocean
Research Leadership Council (10 U.S.C.
7902(a)) to ensure that any integrated ocean
and coastal observing system provides infor-
mation necessary to monitor, predict and re-
duce marine public health problems includ-
ing—

(A) baseline observations of physical ocean
properties to monitor climate variation;

(B) measurement of oceanic and atmos-
pheric variables to improve prediction of se-
vere weather events;

(C) compilation of global health statistics
for analysis of the effects of oceanic events
on human health;

(D) documentation of
blooms; and

(E) development and implementation of
sensors to measure biological processes, ac-
quire health-related data on biological popu-
lations and detect contaminants in marine
waters and seafood.

(3) Development through partnerships
among Federal agencies, States, or academic
institutions of new technologies and ap-
proaches for detecting and reducing hazards

harmful algal
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to human health from ocean sources and to
strengthen understanding of the value of ma-
rine biodiversity to biomedicine, including—

(A) genomics and proteomics to develop ge-
netic and immunological detection ap-
proaches and predictive tools and to discover
new biomedical resources;

(B) biomaterials and bioengineering;

(C) in situ and remote sensors to detect
and quantify contaminants in marine waters
and organisms and to identify new genetic
resources;

(D) techniques for supplying marine re-
sources, including chemical synthesis, cul-
turing and aquaculturing marine organisms,
new fermentation methods and recombinant
techniques; and

(E) adaptation of equipment and tech-
nologies from human health fields.

(4) Support for scholars, trainees and edu-
cation opportunities that encourage an
interdisciplinary and international approach
to exploring the diversity of life in the
oceans.

SEC. 5. NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION OCEANS AND
HUMAN HEALTH PROGRAM.

(a) ESTABLISHMENT.—As part of the inter-
agency program planned and coordinated
under section 4, the Secretary of Commerce
shall establish an Oceans and Human Health
Program to coordinate and implement re-
search and activities of the National Oceanic
and Atmospheric Administration related to
the role of the oceans in human health. In
establishing the program, the Secretary
shall consult with other Federal agencies
conducting integrated oceans and human
health research and research in related
areas, including the Centers for Disease Con-
trol, the National Science Foundation, and
the National Institute of Environmental
Health Sciences. The Oceans and Human
Health Program shall provide support for—

(1) a program and research coordination of-
fice;

(2) an advisory panel;

(3) one or more National Oceanic and At-
mospheric Administration national centers
of excellence;

(4) research grants; and

(5) distinguished scholars and traineeships.

(b) PROGRAM OFFICE.—The Secretary shall
establish a program office to identify and co-
ordinate oceans and human health-related
research and activities within the National
Oceanic and Atmospheric Administration
and carry out the elements of the program.
The program office will provide support for
administration of the program and, in co-
operation with the oceans and human health
advisory panel, will serve as liaison with
academic institutions and other agencies
participating in the interagency oceans and
human health research program planned and
coordinated under section 3.

(c) ADVISORY PANEL.—The Secretary shall
establish an oceans and human health advi-
sory panel to assist in the development and
implementation of the Oceans and Human
Health Program. Membership of the advisory
group shall provide for balanced representa-
tion of individuals with multi-disciplinary
expertise in the marine and biomedical
sciences. The Federal Advisory Committee
Act (5 U.S.C. App.) shall not apply to the
oceans and human health advisory panel.

(d) NATIONAL CENTERS.—

(1) The Secretary shall identify and pro-
vide financial support through a competitive
process to develop, within the National Oce-
anic and Atmospheric Administration, for
one or more centers of excellence that
strengthen the capabilities of the Adminis-
tration to carry out programs and activities
related to the oceans’ role in human health.
Such centers shall complement and be in ad-
dition to the centers established by the Na-
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tional Science Foundation and the National
Institute of Environmental Health Sciences.

(2) The centers shall focus on areas related
to agency missions, including use of marine
organisms as indicators for marine environ-
mental health, ocean pollutants, marine tox-
ins and pathogens, harmful algal blooms,
seafood testing, drug discovery, and biology
and pathobiology of marine mammals, and
on disciplines including marine genomics,
marine environmental microbiology, ecologi-
cal chemistry and conservation medicine.

(3) In selecting centers for funding, the
Secretary will consider the need for geo-
graphic representation and give priority to
proposals with strong interdisciplinary sci-
entific merit that encourage educational op-
portunities and provide for effective partner-
ships among the Administration, other Fed-
eral entities, State, academic, medical, and
industry participants.

(e) RESEARCH GRANTS.—

(1) The Secretary is authorized to provide
grants of financial assistance for critical re-
search and projects that explore the rela-
tionship between the oceans and human
health and that complement or strengthen
Administration programs and activities re-
lated to the ocean’s role in human health.
The Secretary shall consult with the oceans
and human health advisory panel established
under subsection (c) and the National Sea
Grant College Program and may work coop-
eratively with other agencies participating
in the interagency program under section 3
to establish joint criteria for such research
and projects.

(2) Grants under this subsection shall be
awarded through a peer-review process that
may be conducted jointly with other agen-
cies participating in the interagency pro-
gram established in section 3 or under the
National Oceanographic Partnership Pro-
gram under section 7901 of title 10, United
States Code.

) DISTINGUISHED
TRAINEESHIPS.—

(1) The Secretary shall designate and pro-
vide financial assistance to support distin-
guished scholars from academic institutions,
industry or State governments for collabo-
rative work with scientists and facilities of
the Administration.

(2) In consultation with the Directors of
the National Institutes of Health and the Na-
tional Science Foundation, the Secretary of
Commerce may establish a program to pro-
vide training and experience to scientists at
the beginning of their careers who are inter-
ested in the role of the oceans in human
health.

SEC. 6. PUBLIC INFORMATION AND OUTREACH.

(@) ESTABLISHMENT.—The Secretary of
Commerce, in consultation with the Centers
for Disease Control, the Food and Drug Ad-
ministration, the Environmental Protection
Agency and the States, shall design and im-
plement a national public information and
outreach program on potential ocean-related
human health risks, including health haz-
ards associated with the human consumption
of seafood. Under such program, the Sec-
retary shall—

(1) collect and analyze information on
ocean-related health hazards and illnesses,
including information on the number of indi-
viduals affected, causes and geographic loca-
tion of the hazard or illness;

(2) disseminate the results of the analysis
to any appropriate Federal or State agency,
the public, involved industries, and other in-
terested persons;

(3) provide advice regarding precautions
that may be taken to safeguard against the
hazard or illness; and

(4) assess and make recommendations for
observing systems to support the program.

SCHOLARS AND
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(b) SEAFOOD SAFETY.—To0 address health
hazards associated with human consumption
of seafood, the Secretary, in consultation
with the Centers for Disease Control, the
Food and Drug Administration, the Environ-
mental Protection Agency and the States,
shall assess risks related to—

(1) seafood that is domestically harvested
and processed as compared with imported
seafood that is harvested and processed out-
side the United States;

(2) seafood that is commercially harvested
and processed as compared with that har-
vested for recreational or subsistence pur-
poses and not prepared commercially; and

(3) contamination originating from certain
practices that occur both prior to and after
sale of seafood to consumers, especially
those connected to the manner in which con-
sumers handle and prepare seafood.

SEC. 7. AUTHORIZATION OF APPROPRIATIONS.

(a) NOAA OCEANS AND HUMAN HEALTH PRO-
GRAM.—There are authorized to be appro-
priated to the Secretary of Commerce to
carry out the NOAA Oceans and Human
Health program established under section 5,
$8,000,000 for fiscal year 2004, $15,000,000 for
fiscal year 2005, and $20,000,000 annually for
fiscal year 2006 through fiscal year 2008.

(b) PuBLIC INFORMATION.—There are au-
thorized to be appropriated to the Secretary
to carry out the public information and out-
reach program established under section 6,
$5,000,000 for each of fiscal years 2004 through
2007.

By Mr. EDWARDS (for himself,
Mr. SMITH, and Mrs. CLINTON):

S. 1219: A bill to amend the national
and Community Service Act of 1990 to
establish a Community Corps, and for
other purposes; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. EDWARDS. Mr. President, today
I rise to introduce the School Service
Act of 2003.

Across our Nation, as more and more
people participate in national service
programs, young people, too, are mak-
ing real contributions to their commu-
nities. These students are learning les-
sons that are more valuable than any
taught in the classroom, lessons about
what it means to be a part of a commu-
nity and what it means to be an Amer-
ican.

In my home State, schools and com-
munities have seen the benefit of stu-
dent service. High school kids have
built community centers in run-down
neighborhoods. They’ve cleaned up pol-
luted ponds. They’ve helped small chil-
dren learn to read, and offered comfort
to the elderly and sick.

And the students have learned that
their efforts matter, a lesson that
they’ll carry with then their whole
lives. The research shows this. In one
study, adults who had completed serv-
ice projects more than 15 years earlier
were still more likely to be volunteers
and voters than adults who hadn’t. In
another program, kids who served had
a 60 percent lower drop-out rate and 18
percent lower rate of school suspension
than kids who didn’t.

| applaud these students’ dedication,
as well as the dedication of the teach-
ers, parents and administrators who
support them. But we should do more
than simply applaud these efforts—we
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should provide the resources to support
and expand them.

That is why | am introducing, to-
gether with Senator GORDON SMITH and
Senator CLINTON, the School Service
Act of 2003. The proposal is very sim-
ple: We say to a limited number of
States and cities, if you have schools
that will make sure students engage in
high-quality service before graduation,
we will support those schools’ efforts.
All that we ask is that you ensure that
students are engaging in meaningful
service with real benefits to commu-
nities. We want Kids seeing these expe-
riences not as another chore, but as an
exciting initiation into long lives of ac-
tive citizenship.

Here in Congress, it is our responsi-
bility to give opportunities for service
to our young people. We do not want to
create a new national mandate, and we
will not require any State or city to do
anything. But for those State and
school districts with schools that are
ready, we ought to make sure every
child has the opportunity and the re-
sponsibility to engage in service. When
we do, our country will be richly re-
warded in the years and decades to
come.

By Mr. ALLARD (for himself, ,
Mr. WYDEN, Mr. SMITH, Mr.
INOUYE, Mr. AKAKA, Mr. COLE-
MAN, Mrs. HUTCHISON, and Mr.
CAMPBELL):

S. 1220. A bill to amend title XVIII of
the Social Security Act to extend rea-
sonable cost contracts under the medi-
care program, to expand the area in
which plans offered under such con-
tracts may operate, to apply certain
provisions of the Medicare+Choice pro-
gram to such plans, and for other pur-
poses; to the Committee on Finance.

Mr. ALLARD. Mr. President, cur-
rently approximately 19,500 Colorado
seniors are beneficiaries of Medicare
health plans called ‘‘cost contracts.”
Under current law, cost contracts will
expire. Along with Senator WYDEN,
Senator SMITH, Senator INOUYE, Sen-
ator AKAKA, and Senator COLEMAN, I
am pleased to introduce the Medicare
Cost Contract Extension and Refine-
ment Act of 2003 to refine and to allow
seniors to continue using these valued
health plans.

Medicare cost contracts are managed
care plans that are reimbursed at the
cost of providing health benefits. Cur-
rently, seniors have three Medicare
plans to choose from: basic Medicare
fee-for-service, Medicare+Choice, and
Medicare cost contracts.

Cost contract plans offer more bene-
fits than basic Medicare and is avail-
able in more areas than
Medicare+Choice. Cost contracts also
offer lower out-of-pocket expenses and
more benefits than supplemental
Medigap, such as preventive care and
prescription drug benefits. In addition,
cost contract premiums cover Medicare
deductibles and additional benefits not
covered by basic Medicare. Further, for
the costs of a normal Medicare fee-for-
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service copayment, seniors with cost
contracts can use any Medicare pro-
vider whether they participate in the
health plan’s network.

Cost contracts are especially impor-
tant in rural Colorado. Of the 19,500
Coloradans with cost contract plans,
about 90 percent live in rural Colorado,
where few basic Medicare and
Medicare+Choice providers operate. If
Medicare cost contracts are elimi-
nated, then thousands of seniors will be
forced into these other Medicare pro-
grams.

Seniors with cost contracts value
them. According to the 1999 Medicare
Managed Care Consumer Assessment of
Health Plans Study, conducted by the
U.S. Department of Health and Human
Services, Medicare beneficiaries gave
Medicare cost contract health insurers
higher ratings than non-cost contract
providers. Beneficiaries noted cost con-
tracting HMOs solved problems, pro-
vided care, and provided customer serv-
ice better than the majority of non-
cost contracting providers. These rat-
ings demonstrate that cost contract
plans provide the quality service sen-
iors want and need.

Unfortunately, under current law
cost contracts soon will terminate. In
1997, in an effort to refine
Medicare+Choice, Congress passed the
Balanced Budget Act. Among other
provisions, this bill terminated the
Medicare cost contract program effec-
tive December 31, 2002. To prevent the
termination of this valuable plan, in
1999 | introduced legislation to extend
cost contracts. That year Congress
passed the Balanced Budget and Re-
finement Act, which extended cost con-
tracts for two years through 2004.

Congress should extend Medicare cost
contracts further. Legislation | am in-
troducing, the Cost Contracting Exten-
sion and Refinement Act, would accom-
plish this by extending by ten years
the cost contract sunset date of De-
cember 31, 2004 to December 31, 2014.

While the goal of Congress in the Bal-
anced Budget Act of 1997 was to provide
an alternative to basic Medicare
through Medicare+Choice,
Medicare+Choice has not yet met this
goal in rural Colorado. until
Medicare+Choice coverage is readily
available to rural cost contract recipi-
ents, Congress should extend the cur-
rent cost contract sunset for an addi-
tional 10 years.

This legislation would provide an-
other reform. It would apply certain
existing requirements under the
Medicare+Choice program to Medicare
cost contract plans in order to allow
better administration, education, and
protections to patients, providers, and
insurers. The legislation would allow
beneficiaries to be informed and edu-
cated about the option of cost con-
tracts, apply quality assurance require-
ments, prevent plans from discrimi-
nating against certain patients by of-
fering lower premiums, and prohibit
States from taxing cost contract pre-
miums. These provisions help refine
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and strengthen the Medicare cost con-
tract program, and they help stream-
line the dual administration of
Medicare+Choice and cost contracts.

Last, the Medicare Cost Contract Ex-
tension and Refinement Act would
allow certain health plans, called group
model health plans, to offer Medicare
patients a cost contract plan. These
group model health plans have tradi-
tionally been shown to provide care ef-
ficiently and at a cost lower than the
costs that would be incurred if the
services are furnished under the Medi-
care fee-for-service program. Group
health plans are health insurers that
offer health care through providers
that are employed by the insurer, such
as the Kaiser Foundation Health Plan.
If, for example, Kaiser provides Medi-
care patients the cost contract option,
then Colorado’s approximate 50,000 sen-
iors, who are now enrolled in Kaiser’s
Medicare+Choice plans, would be eligi-
ble to obtain a cost contract plan.

Medicare beneficiaries deserve a
choice in how they receive their health
care. Congress should allow one of
these choices to remain Medicare cost
contracts. On behalf of the 19,500 Colo-
rado Medicare beneficiaries who obtain
their health care from cost contract
plans, 1 am pleased to sponsor the
Medicare Cost Contract Extension Act.

I ask unanimous consent that the
text of this legislation be printed in
the RECORD

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1220

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Medicare
Cost Contract Extension and Refinement Act
of 2003”’.

SEC. 2. EXTENSION OF REASONABLE COST CON-
TRACTS.

(a) TEN-YEAR EXTENSION.—Section
1876(h)(5)(C) of the Social Security Act (42
U.S.C. 1395mm(h)(5)(C)) is amended by strik-
ing ‘2004 and inserting ‘2014,

(b) TEN-YEAR EXTENSION OF PERIOD DURING
WHICH COST CONTRACTS MAY EXPAND SERVICE
AREAS.—Section 1876(h)(5)(B)(i) of the Social
Security Act (42 U.S.C. 1395mm(h)(5)(B)(i)) is
amended by striking ‘2003’ and inserting
42013,
SEC. 3. APPLICATION OF CERTAIN
MEDICARE+CHOICE REQUIREMENTS
TO COST CONTRACTS EXTENDED OR
RENEWED AFTER 2003.

Section 1876(h) of the Social Security Act
(42 U.S.C. 1395mm¢(h)), as amended by sub-
sections (a) and (b), is amended—

(1) by redesignating paragraph (5) as para-
graph (6); and

(2) by inserting after paragraph (4) the fol-
lowing new paragraph:

“(5)(A) Any reasonable cost reimbursement
contract with an eligible organization under
this subsection that is extended or renewed
on or after the date of enactment of the
Medicare Cost Contract Extension and Re-
finement Act of 2003 or that is entered into
pursuant to paragraph (6)(C) for plan years
beginning on or after January 1, 2004, shall
provide that the provisions of the
Medicare+Choice program under part C de-
scribed in subparagraph (B) shall apply to
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such organization and such contract in a

substantially similar manner as such provi-

sions apply to Medicare+Choice organiza-

tions and Medicare+Choice plans under such
art.

P “(B) The provisions described in this sub-
paragraph are as follows:

““(i) Section 1851(d) (relating to the provi-
sion of information to promote informed
choice).

“(ii) Section 1851(h) (relating to the ap-
proval of marketing material and applica-
tion forms).

“(iii) Section 1852(a)(3)(A) (regarding the
authority of organizations to include supple-
mental health care benefits under the plan
subject to the approval of the Secretary).

““‘(iv) Paragraph (1) of section 1852(e) (relat-
ing to the requirement of having an ongoing
quality assurance program) and paragraph
(2)(B) of such section (relating to the re-
quired elements for such a program).

“(v) Section 1852(e)(4) (relating to treat-
ment of accreditation).

““(vi) Section 1852(j)(4) (relating to limita-
tions on physician incentive plans).

““(vii) Section 1854(c) (relating to the re-
quirement of uniform premiums among indi-
viduals enrolled in the plan).

“‘(viii) Section 1854(g) (relating to restric-
tions on imposition of premium taxes with
respect to payments to organizations).

““(ix) Section 1856(b)(3) (relating to relation
to State laws).

“(x) Section 1857(i) (relating to
Medicare+Choice program compatibility
with employer or union group health plans).

“(xi) The provisions of part C relating to
timelines for contract renewal and bene-
ficiary notification.”.

SEC. 4. PERMITTING DEDICATED GROUP PRAC-
TICE HEALTH MAINTENANCE ORGA-
NIZATIONS TO PARTICIPATE IN THE
MEDICARE COST CONTRACT PRO-
GRAM.

Section 1876(h)(6) of the Social Security
Act (42 U.S.C. 1395mm(h)(6)), as redesignated
and amended by section 2, is amended—

(1) in subparagraph (A), by striking ‘““After
the date of the enactment” and inserting
“Except as provided in subparagraph (C),
after the date of the enactment”’;

(2) in subparagraph (B), by striking ‘‘sub-
paragraph (C)”’ and inserting ‘‘subparagraph
(D)3

(3) by redesignating subparagraph (C) as
subparagraph (D); and

(4) by inserting after subparagraph (B), the
following new subparagraph:

““(C) Subject to paragraph (5) and subpara-
graph (D), the Secretary shall approve an ap-
plication to enter into a reasonable cost con-
tract under this section if—

“(i) the application is submitted to the
Secretary by a health maintenance organiza-
tion (as defined in section 1301(a) of the Pub-
lic Health Service Act) that, as of January 1,
2004, and except as provided in section
1301(b)(3)(B) of such Act, provides at least 85
percent of the services of a physician which
are provided as basic health services through
a medical group (or groups), as defined in
section 1302(4) of such Act; and

“(ii) the Secretary determines that the or-
ganization meets the requirements applica-
ble to such organizations and contracts
under this section.”.

By Mr. BINGAMAN (for himself,
Ms. COLLINS, Mr. JEFFORDS, and
Mr. DoDD):

S. 1223. A bill to increase the number
of well-trained mental health service
professionals (including those based in
schools) providing clinical mental
health care to children and adoles-
cents, and for other purposes; to the
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Committee on Health, Education,
Labor, and Pensions.

Mr. BINGAMAN. Mr. President, | rise
today because there is a crisis in our
country that begs our attention. This
crisis is the overwhelming lack of ade-
quate mental health services available
to the children and adolescents in our
Nation and it is time that we address
it. As | speak, over 13,700,000 young
people are suffering from diagnosable
psychiatric disorders. Sadly, fewer
than one-third of these have access to
mental healthcare. Today | am intro-
ducing the *““Child Healthcare Crisis Re-
lief Act” along with Senators COLLINS,
JEFFORDS, and DobDD in an effort to re-
duce the disparity between the need for

mental health services and resources
available to meet that need.

The landmark report ‘‘Mental
Health: A Report of the Surgeon Gen-
eral” illuminated the crisis in 1999.
13,700,000 young people have

diagnosable mental disorders including
6-9,000,000 children and adolescents who
meet the definition for having a serious
emotional disturbance and 5-9 percent
of youth who meet the definition for
having severe functional impairment.
Unfortunately, few of these young peo-
ple have access to adequate mental
health services. The resulting lack of
treatment leads to a lifetime cycle of
difficulties from unresolved mental
health issues. These difficulties are
often as severe as school failure, sub-
stance abuse, job and relationship in-
stability, and even criminal behavior
or suicide. In many cases, young people
who do not receive the mental health
treatment that they need end up in fos-
ter care or even in the juvenile justice
system. In my state of New Mexico, a
2002 report concluded that 1 in 7 incar-
cerated youth is currently in a deten-
tion center solely because there is no
appropriate treatment option avail-
able. These youth are actually cleared
to leave as soon as they have adequate
treatment in place. In fact, from Janu-
ary 2001 to December of 2001 an esti-
mated 718 New Mexico youth were col-
lectively incarcerated for 31.3 years
waiting for a treatment opening. Most
other States are facing similar situa-
tions. In fact, studies have found that
nationally more than 1 in 3 youth in
detention centers have a mental health
disorder. Clearly, this is an issue that
demands our immediate attention.

One of the key barriers to treatment
is the shortage of available specialists
trained in the identification, diagnosis,
and treatment of children and adoles-
cents with emotional and behavioral
disorders. The 1999 Surgeon General’s
Report stated, ‘“‘there is a dearth of
child psychiatrists, appropriately
trained clinical child psychologists,
and social workers.”” There are particu-
larly acute shortages in the number of
mental health service professionals
serving children and adolescents with
serious emotional disorders as well as
those serving rural areas. Nationwide,
4,358 urban, suburban, and rural local-
ities have been designated mental
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health Professional Shortage Areas by
the Federal Government. The Presi-
dent’s New Freedom Commission has
recognized the shortage and has made a
recommendation to develop a strategic
plan to address it. The Council on
Graduate Medical Education and the
State Mental Health Commissioners
have also recognized this shortage of
mental health professionals.

The Child Healthcare Crisis Relief
Act will help remove one of the key
barriers to treatment for children and
adolescents with mental illnesses: the
lack of available specialists trained in
this field. This bill creates incentives
to help recruit and retain child mental
health professionals providing direct
clinical care and to improve, expand,
or help create programs to train child
mental health professionals through
several mechanisms. The bill provides
loan repayment and scholarships for
child mental health and school-based
service professionals to help pay back
educational loans. It provides grants to
graduate schools to provide for intern-
ships and field placements in child
mental health services. It provides
grants to help with the preservice and
inservice training of paraprofessionals
who work in the children’s mental
health clinical settings. It also pro-
vides grants to graduate schools to
help develop and expand child and ado-
lescent mental health programs. Fi-
nally, the bill allows for an increase in
the number of child and adolescent
psychiatrists permitted under the
Medicare Graduate Medical Education
Program, extends the Board Eligibility
period for residents and fellows from 4
years to 6 years, and instructs the sec-
retary to prepare a report on the dis-
tribution and need for child mental
health and school-based professionals.

I ask my colleagues in the Senate to
join me along with Senators COLLINS,
JEFFORDS, and DoDD in supporting this
essential legislation. Over 13 million
children in our country are counting
on us.

As Walt Disney once said, “Our Na-
tion’s greatest national resource is the
minds of our children.” Let us not fail
these 13 million people.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1223

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Child Health
Care Crisis Relief Act”’.

SEC. 2. FINDINGS.

Congress finds the following:

(1) The Center for Mental Health Services
estimates that 20 percent or 13,700,000 of the
Nation’s children and adolescents have a
diagnosable mental health disorder, and
about 7 of these children and adolescents do
not receive mental health care.

(2) According to ‘“Mental Health: A Report
of the Surgeon General’ in 1999, there are
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approximately 6,000,000 to 9,000,000 children
and adolescents in the United States (ac-
counting for 9 to 13 percent of all children
and adolescents in the United States) who
meet the definition for having a serious emo-
tional disturbance.

(3) According to the Center for Mental
Health Services, approximately 5 to 9 per-
cent of children and adolescents in the
United States meet the definition for ex-
treme functional impairment.

(4) According to the Surgeon General’s Re-
port, there are particularly acute shortages
in the numbers of mental health service pro-
fessionals serving children and adolescents
with serious emotional disorders.

(5) According to the National Center for
Education Statistics in the Department of
Education, there are approximately 513 stu-
dents for each school counselor in United
States schools, which ratio is more than dou-
ble the recommended ratio of 250 students
for each school counselor.

(6) According to a year 2000 estimate of the
Bureau of Health Professions, the demand
for the services of child and adolescent psy-
chiatry is projected to increase by 100 per-
cent by 2020.

(7) The development and application of
knowledge about the impact of disasters on
children, adolescents, and their families has
been impeded by critical shortages of quali-
fied researchers and practitioners special-
izing in this work.

(8) According to the Bureau of the Census,
the population of children and adolescents in
the United States under the age of 18 is pro-
jected to grow by more than 40 percent, from
70,000,000 to more than 100,000,000 by 2050.
SEC. 3. LOAN REPAYMENTS, SCHOLARSHIPS, AND

GRANTS TO IMPROVE CHILD AND
ADOLESCENT MENTAL HEALTH
CARE.

Part B of title VII of the Public Health
Service Act (42 U.S.C. 293 et seq.) is amended
by adding at the end the following:

“SEC. 742. LOAN REPAYMENTS, SCHOLARSHIPS,
AND GRANTS TO IMPROVE CHILD
AND ADOLESCENT MENTAL HEALTH
CARE.

““(a) LOAN REPAYMENTS FOR CHILD AND ADO-
LESCENT MENTAL HEALTH SERVICE PROFES-
SIONALS.—

““(1) ESTABLISHMENT.—The Secretary, act-
ing through the Administrator of the Health
Resources and Services Administration, may
establish a program of entering into con-
tracts on a competitive basis with eligible
individuals (as defined in paragraph (2))
under which—

“(A) the eligible individual agrees to be
employed full-time for a specified period of
at least 2 years in providing mental health
services to children and adolescents; and

““(B) the Secretary agrees to make, during
the period of employment described in sub-
paragraph (A), partial or total payments on
behalf of the individual on the principal and
interest due on the undergraduate and grad-
uate educational loans of the eligible indi-
vidual.

““(2) ELIGIBLE INDIVIDUAL.—FoOr purposes of
this section, the term ‘eligible individual’
means an individual who—

“(A) is receiving specialized training or
clinical experience in child and adolescent
mental health in psychiatry, psychology,
school psychology, psychiatric nursing, so-
cial work, school social work, marriage and
family therapy, school counseling, or profes-
sional counseling and has less than 1 year re-
maining before completion of such training
or clinical experience; or

“(B)(i) has a license in a State to practice
allopathic medicine, osteopathic medicine,
psychology, school psychology, psychiatric
nursing, social work, school social work,
marriage and family therapy, school coun-
seling, or professional counseling; and
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“(ii)(1) is a mental health service profes-
sional who completed (but not before the end
of the calendar year in which this section is
enacted) specialized training or clinical ex-
perience in child and adolescent mental
health services described in subparagraph
(A); or

“(I) is a physician who graduated from
(but not before the end of the calendar year
in which this section is enacted) an accred-
ited child and adolescent psychiatry resi-
dency or fellowship program in the United
States.

““(3) ADDITIONAL ELIGIBILITY REQUIRE-
MENTS.—The Secretary may not enter into a
contract under this subsection with an eligi-
ble individual unless the individual—

“(A) is a United States citizen or a perma-
nent legal United States resident; and

“(B) if enrolled in a graduate program (in-
cluding a medical residency or fellowship),
has an acceptable level of academic standing
as determined by the Secretary.

““(4) PRIORITY.—INn entering into contracts
under this subsection, the Secretary shall
give priority to applicants who—

“(A) are or will be working with high pri-
ority populations;

““(B) have familiarity with evidence-based
methods in child and adolescent mental
health services;

*“(C) demonstrate financial need; and

(D) are or will be—

‘(i) working in the publicly funded sector;

“(if) working in organizations that serve
underserved populations; or

““(iii) willing to provide patient services—

“(1) regardless of the ability of a patient to
pay for such services; or

“(11) on a sliding payment scale if a patient
is unable to pay the total cost of such serv-
ices.

““(5) MEANINGFUL LOAN REPAYMENT.—If the
Secretary determines that funds appro-
priated for a fiscal year to carry out this
subsection are not sufficient to allow a
meaningful loan repayment to all expected
applicants, the Secretary shall limit the
number of contracts entered into under para-
graph (1) to ensure that each such contract
provides for a meaningful loan repayment.

““(6) AMOUNT.—

“(A) MAXIMUM.—For each year of the em-
ployment period described in paragraph
(1)(A), the Secretary shall not, under a con-
tract described in paragraph (1), pay more
than $35,000 on behalf of an individual.

‘“(B) CONSIDERATION.—INn determining the
amount of payments to be made on behalf of
an eligible individual under a contract de-
scribed in paragraph (1), the Secretary shall
consider the income and debt load of the eli-
gible individual.

“(7) APPLICABILITY OF CERTAIN PROVI-
SIONS.—The provisions of sections 338E and
338F shall apply to the program established
under paragraph (1) to the same extent and
in the same manner as such provisions apply
to the National Health Service Corps Loan
Repayment Program established in subpart
111 of part D of title III.

‘“(8) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $10,000,000 for each
of fiscal years 2004 through 2008.

““(b) SCHOLARSHIPS FOR STUDENTS STUDYING
To BECOME CHILD AND ADOLESCENT MENTAL
HEALTH SERVICE PROFESSIONALS.—

““(1) ESTABLISHMENT.—The Secretary, act-
ing through the Administrator of the Health
Resources and Services Administration, may
establish a program to award scholarships on
a competitive basis to eligible students who
agree to enter into full-time employment (as
described in paragraph (4)(C)) as a child and
adolescent mental health service profes-
sional after graduation or completion of a
residency or fellowship.
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“(2) ELIGIBLE STUDENT.—For purposes of
this subsection, the term ‘eligible student’
means a United States citizen or a perma-
nent legal United States resident who—

“(A) is enrolled or accepted to be enrolled
in a graduate program that includes special-
ized training or clinical experience in child
and adolescent mental health in psychology,
school psychology, psychiatric nursing, so-
cial work, school social work, marriage and
family therapy, school counseling, or profes-
sional counseling; or

““(B) is enrolled or accepted to be enrolled
in an accredited graduate training program
of allopathic or osteopathic medicine in the
United States and intends to complete an ac-
credited residency or fellowship in child and
adolescent psychiatry.

“(3) PRIORITY.—INn awarding scholarships
under this subsection, the Secretary shall
give—

“(A) highest priority to applicants who
previously received a scholarship under this
subsection and satisfy the criteria described
in subparagraph (B); and

““(B) second highest priority to applicants
who—

‘(i) demonstrate a commitment to work-
ing with high priority populations;

“(ii) have familiarity with evidence-based
methods in child and adolescent mental
health services;

“(iif) demonstrate financial need; and

“(iv) are or will be—

“(1) working in the publicly funded sector;

“(I1) working in organizations that serve
underserved populations; or

“(1) willing to provide patient services—

““(aa) regardless of the ability of a patient
to pay for such services; or

““(bb) on a sliding payment scale if a pa-
tient is unable to pay the total cost of such
services.

““(4) REQUIREMENTS.—The Secretary may
award a scholarship to an eligible student
under this subsection only if the eligible stu-
dent agrees—

“(A) to complete any graduate training
program, internship, residency, or fellowship
applicable to that eligible student under
paragraph (2);

“(B) to maintain an acceptable level of
academic standing (as determined by the
Secretary) during the completion of such
graduate training program, internship, resi-
dency, or fellowship; and

““(C) to be employed full-time after gradua-
tion or completion of a residency or fellow-
ship, for at least the number of years for
which a scholarship is received by the eligi-
ble student under this subsection, in pro-
viding mental health services to children
and adolescents.

““(5) USE OF SCHOLARSHIP FUNDS.—A schol-
arship awarded to an eligible student for a
school year under this subsection may be
used to pay for only tuition expenses of the
school year, other reasonable educational ex-
penses (including fees, books, and laboratory
expenses incurred by the eligible student in
the school year), and reasonable living ex-
penses, as such tuition expenses, reasonable
educational expenses, and reasonable living
expenses are determined by the Secretary.

““(6) AMOUNT.—The amount of a scholarship
under this subsection shall not exceed the
total amount of the tuition expenses, reason-
able educational expenses, and reasonable
living expenses described in paragraph (5).

“(7) APPLICABILITY OF CERTAIN PROVI-
SIONS.—The provisions of sections 338E and
338F shall apply to the program established
under paragraph (1) to the same extent and
in the same manner as such provisions apply
to the National Health Service Corps Schol-
arship Program established in subpart 11l of
part D of title IlI.
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““(8) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $5,000,000 for each
of fiscal years 2004 through 2008.

““(c) CLINICAL TRAINING GRANTS FOR PRO-
FESSIONALS.—

‘(1) ESTABLISHMENT.—The Secretary, act-
ing through the Administrator of the Health
Resources and Services Administration, and
in cooperation with the Administrator of the
Substance Abuse and Mental Health Services
Administration, may establish a program to
award grants on a competitive basis to ac-
credited institutions of higher education to
establish or expand internships or other field
placement programs for students receiving
specialized training or clinical experience in
child and adolescent mental health in the
fields of psychiatry, psychology, school psy-
chology, psychiatric nursing, social work,
school social work, marriage and family
therapy, school counseling, or professional
counseling.

“(2) PRIORITY.—INn awarding grants under
this subsection, the Secretary shall give pri-
ority to applicants that—

“(A) have demonstrated the ability to col-
lect data on the number of students trained
in child and adolescent mental health and
the populations served by such students
after graduation;

“(B) have demonstrated familiarity with
evidence-based methods in child and adoles-
cent mental health services; and

“(C) have programs designed to increase
the number of professionals serving high pri-
ority populations.

““(3) REQUIREMENTS.—The Secretary may
award a grant to an applicant under this sub-
section only if the applicant agrees that—

“(A) any internship or other field place-
ment program assisted under the grant will
prioritize cultural competency;

“(B) students benefiting from any assist-
ance under this subsection will be United
States citizens or permanent legal United
States residents;

“(C) the institution will provide to the
Secretary such data, assurances, and infor-
mation as the Secretary may require; and

“(D) with respect to any violation of the
agreement between the Secretary and the in-
stitution, the institution will pay such lig-
uidated damages as prescribed by the Sec-
retary by regulation.

““(4) APPLICATION.—Each institution of
higher education desiring a grant under this
section shall submit to the Secretary an ap-
plication at such time, in such manner, and
containing such information as the Sec-
retary may require including a description of
the experience of such institution in working
with child and adolescent mental health
issues.

““(5) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $10,000,000 for each
of fiscal years 2004 through 2008.

““(d) PROGRESSIVE EDUCATION GRANTS FOR
PARAPROFESSIONALS.—

‘(1) ESTABLISHMENT.—The Secretary, act-
ing through the Administrator of the Health
Resources and Services Administration, and
in cooperation with the Administrator of the
Substance Abuse and Mental Health Services
Administration, may establish a program to
award grants on a competitive basis to
State-licensed mental health nonprofit and
for-profit organizations, including accredited
institutions of higher education, (in this sub-
section referred to as ‘organizations’) to en-
able such organizations to pay for programs
for preservice or in-service training of para-
professional child and adolescent mental
health workers.

““(2) DEFINITION.—For purposes of this sub-
section, the term ‘paraprofessional child and
adolescent mental health worker’ means an
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individual who is not a mental health service
professional, but who works at the first
stage of contact with children and families
who are seeking mental health services.

““(3) PRIORITY.—INn awarding grants under
this subsection, the Secretary shall give pri-
ority to organizations that—

“(A) have demonstrated the ability to col-
lect data on the number of paraprofessional
child and adolescent mental health workers
trained by the applicant and the populations
served by these workers after the completion
of the training;

““(B) have familiarity with evidence-based
methods in child and adolescent mental
health services; and

““(C) have programs designed to increase
the number of paraprofessional child and ad-
olescent mental health workers serving high
priority populations.

‘“(4) REQUIREMENTS.—The Secretary may
award a grant to an organization under this
subsection only if the organization agrees
that—

“(A) any training program assisted under
the grant will prioritize cultural com-
petency;

‘“(B) the organization will provide to the
Secretary such data, assurances, and infor-
mation as the Secretary may require; and

“(C) with respect to any violation of the
agreement between the Secretary and the or-
ganization, the organization will pay such
liquidated damages as prescribed by the Sec-
retary by regulation.

““(5) APPLICATION.—Each organization de-
siring a grant under this subsection shall
submit to the Secretary an application at
such time, in such manner, and containing
such information as the Secretary may re-
quire including a description of the experi-
ence of the organization in working with
paraprofessional child and adolescent mental
health workers.

‘“(6) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $5,000,000 for each
of fiscal years 2004 through 2008.

‘“(e) CHILD AND ADOLESCENT MENTAL
HEALTH PROGRAM DEVELOPMENT GRANTS.—

‘(1) ESTABLISHMENT.—The Secretary, act-
ing through the Administrator of the Health
Resources and Services Administration, may
establish a program to increase the number
of well-trained child and adolescent mental
health service professionals in the United
States by awarding grants on a competitive
basis to accredited institutions of higher
education to enable such institutions to es-
tablish or expand accredited graduate child
and adolescent mental health programs.

““(2) PRIORITY.—IN awarding grants under
this subsection, the Secretary shall give pri-
ority to applicants that—

““(A) demonstrate familiarity with the use
of evidence-based methods in child and ado-
lescent mental health services;

‘“(B) provide experience in and collabora-
tion with community-based child and adoles-
cent mental health services;

““(C) have included normal child develop-
ment education in their curricula; and

‘(D) demonstrate commitment to working
with high priority populations.

““(3) USE OF FUNDS.—Funds awarded under
this subsection may be used to establish or
expand any accredited graduate child and ad-
olescent mental health program in any man-
ner deemed appropriate by the Secretary, in-
cluding improving the coursework, related
field placements, or faculty of such program.

‘“(4) REQUIREMENTS.—The Secretary may
award a grant to an accredited institution of
higher education under this subsection only
if the institution agrees that—

“(A) any child and adolescent mental
health program assisted under the grant will
prioritize cultural competency;
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“(B) the institution will provide to the
Secretary such data, assurances, and infor-
mation as the Secretary may require; and

“(C) with respect to any violation of the
agreement between the Secretary and the in-
stitution, the institution will pay such lig-
uidated damages as prescribed by the Sec-
retary by regulation.

““(5) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $15,000,000 for each
of fiscal years 2004 through 2008.

““(f) DEFINITIONS.—In this section:

““(1) HIGH PRIORITY POPULATION.—The term
‘high priority population” means a popu-
lation that has a high incidence of children
and adolescents who have serious emotional
disturbances, are racial and ethnic minori-
ties, or live in underserved urban or rural
areas.

““(2) MENTAL HEALTH SERVICE PROFES-
SIONAL.—The term ‘mental health service
professional” means an individual with a

graduate or postgraduate degree from an ac-
credited institution of higher education in
psychiatry, psychology, school psychology,
psychiatric nursing, social work, school so-
cial work, marriage and family counseling,
school counseling, or professional coun-
seling.

““(3) SPECIALIZED TRAINING OR CLINICAL EX-
PERIENCE IN CHILD AND ADOLESCENT MENTAL
HEALTH.—The term ‘specialized training or
clinical experience in child and adolescent
mental health’ means training and clinical
experience that—

“(A) is part of or occurs after completion
of an accredited graduate program in the
United States for training mental health
service professionals;

““(B) consists of at least 500 hours of train-
ing or clinical experience in treating chil-
dren and adolescents; and

“(C) is comprehensive, coordinated, devel-
opmentally appropriate, and of high quality
to address the unique ethnic and cultural di-
versity of the United States population.”.
SEC. 4. AMENDMENTS TO SOCIAL SECURITY ACT

TO IMPROVE CHILD AND ADOLES-
CENT MENTAL HEALTH CARE.

(a) INCREASING NUMBER OF CHILD AND ADO-
LESCENT PSYCHIATRY RESIDENTS PERMITTED
To BE PAID UNDER THE MEDICARE GRADUATE
MEDICAL  EDUCATION PROGRAM.—Section
1886(h)(4)(F) of the Social Security Act (42
U.S.C. 1395ww(h)(4)(F)) is amended by adding
at the end the following:

“(iif) INCREASE ALLOWED FOR TRAINING IN
CHILD AND ADOLESCENT PSYCHIATRY.—In ap-
plying clause (i), there shall not be taken
into account such additional number of full-
time equivalent residents in the field of
allopathic or osteopathic medicine who are
residents or fellows in child and adolescent
psychiatry as the Secretary determines rea-
sonable to meet the need for such physicians
as demonstrated by the 1999 report of the De-
partment of Health and Human Services en-
titled ‘Mental Health: A Report of the Sur-
geon General’.”.

(b) EXTENSION OF MEDICARE BOARD ELIGI-
BILITY PERIOD FOR RESIDENTS AND FELLOWS
IN CHILD AND ADOLESCENT PSYCHIATRY.—

(1) IN GENERAL.—Section 1886(h)(5)(G) of
the Social Security Act (42 U.S.C.
1395ww(h)(5)(G)) is amended—

(A) in clause (i), by striking “‘and (v)”’ and
inserting ‘“(v), and (vi)’’; and

(B) by adding at the end the following:

““(vi) CHILD AND ADOLESCENT PSYCHIATRY
TRAINING PROGRAMS.—In the case of an indi-
vidual enrolled in a child and adolescent psy-
chiatry residency or fellowship program ap-
proved by the Secretary, the period of board
eligibility and the initial residency period
shall be the period of board eligibility for the
specialty of general psychiatry, plus 2 years
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for the subspecialty of child and adolescent
psychiatry.”.

) CONFORMING AMENDMENT.—Section
1886(h)(5)(F) of the Social Security Act (42
U.S.C. 1395ww(h)(5)(F)) is amended by strik-
ing ‘‘subparagraph (G)(v)” and inserting
““clauses (v) and (vi) of subparagraph (G)”".

(3) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to resi-
dency training years beginning on or after
July 1, 2003.

SEC. 5. CHILD MENTAL HEALTH PROFESSIONAL
REPORT.

(@) STubDY.—The Administrator of the
Health Resources and Services Administra-
tion (in this section referred to as the ‘“*Ad-
ministrator’’) shall study and make findings
and recommendations on the distribution
and need for child mental health service pro-
fessionals, including—

(1) the need for specialty certifications;

(2) the breadth of practice types;

(3) the adequacy of locations;

(4) the adequacy of education and training;
and

(5) an evaluation of best practice charac-
teristics.

(b) DISAGGREGATION.—The results of the
study required by subsection (a) shall be
disaggregated by State.

(c) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Ad-
ministrator shall submit to the appropriate
committees of Congress and make publicly
available a report on the study, findings, and
recommendations required by subsection (a).

(d) REevisioN.—Each year the Adminis-
trator shall revise the report required under
subsection (c).

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section such sums as may be
necessary for each of fiscal years 2004
through 2008.

SEC. 6. REPORTS.

(@) TRANSMISSION.—The Secretary of
Health and Human Services shall transmit a
report described in subsection (b) to Con-
gress—

(1) not later than 3 years after the date of
the enactment of this Act; and

(2) not later than 5 years after the date of
the enactment of this Act.

(b) CONTENTS.—The reports transmitted to
Congress under subsection (a) shall address
each of the following:

(1) The effectiveness of the amendments
made by, and the programs carried out
under, this Act in increasing the number of
child and adolescent mental health service
professionals and paraprofessional child and
adolescent mental health workers.

(2) The demographics of the individuals
served by such increased number of child and
adolescent mental health service profes-
sionals and paraprofessional child and ado-
lescent mental health workers.

By Mr. CORZINE (for himself and
Mr. LAUTENBERG):

S. 1224. A bill to expand the powers of
the Attorney General to regulate the
manufacture, distribution, and sale of
firearms and ammunition, and to ex-
pand the jurisdiction of the Attorney
General to include firearm products
and nonpowder firearms; to the Com-
mittee on the Judiciary.

Mr. CORZINE. Mr. President, | rise
today to introduce the Firearms Safety
and Consumer Protection Act of 2003,
legislation to protect gun owners and
the public by establishing safety stand-
ards for firearms such as those cur-
rently in place for other consumer
products.

CONGRESSIONAL RECORD — SENATE

Because of a loophole in current law,
firearms are virtually the only con-
sumer product not subject to any Fed-
eral health and safety standards. Yet
firearms are the second leading cause
of product-related death in America. In
2000 alone, 28,663 Americans died by
gunfire and nearly twice that number
were treated in emergency rooms for
non-fatal gunshot injuries.

Of course, all firearms are lethal. But
many guns are much more dangerous
than they have to be. First, many fire-
arms are manufactured poorly or with
components of inadequate quality.
These guns can pose a severe threat to
gun owners, as well as members of the
public. For example, one firearm man-
ufacturer settled a class action suit for
more than $31 million in 1995, and
thereafter improved the quality of
their guns, after gun owners alleged
that their firearms were produced from
steel that was too weak, and thus
prone to explode.

Unfortunately, the lack of safety
standards in current law means that
many defective firearms remain in cir-
culation, with the government largely
unable to do anything about it. We
cannot recall such firearms. We cannot
require that warning labels be attached
to them. We can do very little to pro-
tect gun owners and the public from
the threat they pose.

Beyond the need to better regulate
firearms that are manufactured defec-
tively, we also need to do more to en-
sure that firearms are designed prop-
erly, with features that reduce unrea-
sonable risks. Unfortunately, too many
firearms lack readily available features
that could make them much less likely
to be involved in an accident. For ex-
ample, many guns lack so-called maga-
zine disconnects, which disable a fire-
arm when its magazine is removed.
This feature could prevent many acci-
dental deaths caused when a firearm
user, seeing that the magazine has
been removed, wrongly concludes that
a gun is not loaded. Along the same
lines, too few firearms include a load
indicator, which allows an individual
to readily see whether the gun is load-
ed. Both of these features would ad-
dress the most common scenario for
unintentional shootings, which in-
volves a person who does not realize
that there is still a round in a gun’s
chamber.

By regulating the manufacture and
design of firearms, we can significantly
reduce the number of accidental shoot-
ings, and the serious injuries and
deaths they cause. However, better
safety regulation also holds the prom-
ise of reducing the number of deaths
from homicides and suicides.

In recent years, firearm manufactur-
ers have taken a number of steps to
make firearms more likely to be used
in crimes, and more deadly if they are.
For example, many guns are being pro-
duced in a manner that makes them
readily concealable, and thus more at-
tractive to criminals. In addition,
many manufacturers have increased
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the number of rounds that a gun can
fire without reloading, and have in-
creased the size of their ammunition,
making the firearms far more lethal.

Given the threat posed by unreason-
ably dangerous firearms to gun owners
and the general public, there is no ex-
cuse for exempting firearms from
health and safety standards applicable
to most other consumer products. In
fact, there is evidence that the public
would support such regulation. A 1999
National Opinion Research Center sur-
vey found that two-thirds of Americans
want the Federal Government to regu-
late the safety design of guns.

The Firearms Safety and Consumer
Protection Act would do just that. The
bill would give the Department of Jus-
tice the authority to: set minimum
safety standards for the manufacture,
design and distribution of firearms;
issue recalls and warnings; collect data
on gun-related death and injury; and
limit the sale of products when no
other remedy is sufficient. It is impor-
tant to emphasize that the bill would
not limit the public’s access to guns for
hunting and other legitimate sporting
purposes.

More than 120 national, state and
local organizations support this bill,
including: the American Academy of
Pediatrics, American Bar Association,
American Jewish Congress, American
Public Health Association, Brady Cam-
paign to Prevent Gun Violence, Coali-
tion to Stop Gun Violence, Consumer
Federation of America, the NAACP,
National Coalition Against Domestic
Violence, United Church of Christ Jus-
tice and Witness Ministries, and the
Violence Policy Center.

There simply is no reason to main-
tain the existing loophole that exempts
firearms from basic health and safety
protections. This loophole is creating a
serious public safety problem, espe-
cially for gun owners themselves.

In conclusion, I hope my colleagues
will consider this: under current law,
the safety of toy guns is regulated. The
safety of real guns is not. Even if my
colleagues in the Senate cannot agree
on much else when it comes to guns,
surely we should all agree that this
makes no sense.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1224

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Firearms Safety and Consumer Protec-
tion Act of 2003”.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Purposes.
Sec. 3. Definitions.
TITLE I—REGULATION OF FIREARM
PRODUCTS

Sec. 101. Regulatory authority.
Sec. 102. Orders; inspections.
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TITLE II—PROHIBITIONS
Sec. 201. Prohibitions.
Sec. 202. Inapplicability to governmental au-
thorities.
TITLE I1I—ENFORCEMENT

SUBTITLE A—CIVIL ENFORCEMENT

301. Civil penalties.
302. Injunctive enforcement and seizure.
303. Imminently hazardous firearms.
304. Private cause of action.
305. Private enforcement of this Act.
306. Effect on private remedies.
SUBTITLE B—CRIMINAL ENFORCEMENT
Sec. 351. Criminal penalties.
TITLE IV—ADMINISTRATIVE
PROVISIONS
Sec. 401. Firearm injury information and re-
search.
Sec. 402. Annual report to Congress.
TITLE V—RELATIONSHIP TO OTHER LAW
Sec. 501. Subordination to the Arms Export
Control Act.
Sec. 502. Effect on State law.
SEC. 2. PURPOSES.

The purposes of this Act are to—

(1) protect the public against unreasonable
risk of injury and death associated with fire-
arms and related products;

(2) develop safety standards for firearms
and related products;

(3) assist consumers in evaluating the com-
parative safety of firearms and related prod-
ucts;

(4) promote research and investigation into
the causes and prevention of firearm-related
deaths and injuries; and

(5) restrict the availability of weapons that
pose an unreasonable risk of death or injury.
SEC. 3. DEFINITIONS.

(a) SPECIFIC TERMS.—In this Act:

(1) FIREARMS DEALER.—The term ‘‘firearms
dealer’” means—

(A) any person engaged in the business (as
defined in section 921(a)(21)(C) of title 18,
United States Code) of dealing in firearms at
wholesale or retail;

(B) any person engaged in the business (as
defined in section 921(a)(21)(D) of title 18,
United States Code) of repairing firearms or
of making or fitting special barrels, stocks,
or trigger mechanisms to firearms; and

(C) any person who is a pawnbroker.

(2) FIREARM PART.—The term ‘‘firearm
part’” means—

(A) any part or component of a firearm as
originally manufactured;

(B) any good manufactured or sold—

(i) for replacement or improvement of a
firearm; or

(ii) as any accessory or addition to the fire-
arm; and

(C) any good that is not a part or compo-
nent of a firearm and is manufactured, sold,
delivered, offered, or intended for use exclu-
sively to safeguard individuals from injury
by a firearm.

(3) FIREARM PRODUCT.—The term ‘‘firearm
product’” means a firearm, firearm part, non-
powder firearm, and ammunition.

(4) FIREARM SAFETY REGULATION.—The
term ‘“‘firearm safety regulation” means a
regulation prescribed under this Act.

(5) FIREARM SAFETY STANDARD.—The term
“firearm safety standard’” means a standard
promulgated under this Act.

(6) IMMINENTLY HAZARDOUS FIREARM PROD-
uCcT.—The term “‘imminently hazardous fire-
arm product” means any firearm product
with respect to which the Attorney General
determines that—

(A) the product poses an unreasonable risk
of injury to the public; and

(B) time is of the essence in protecting the
public from the risks posed by the product.

(7) NONPOWDER FIREARM.—The term ‘‘non-
powder firearm’ means a device specifically

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
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designed to discharge BBs, pellets, darts, or
similar projectiles by the release of stored
energy.

(8) QUALIFIED FIREARM PRODUCT DEFINED.—
The term ‘““‘qualified firearm product’” means
a firearm product—

(A) that—

(i) is being transported;

(ii) having been transported,
unsold;

(iii) is sold or offered for sale; or

(iv) is imported or is to be exported; and

(B) that—

(i) is not in compliance with a regulation
prescribed or an order issued under this Act;
or

(ii) with respect to which relief has been
granted under section 303.

(b) OTHER TERMS.—Each term used in this
Act that is not defined in subsection (a) shall
have the meaning (if any) given that term in
section 921(a) of title 18, United States Code.

TITLE I—REGULATION OF FIREARM
PRODUCTS
SEC. 101. REGULATORY AUTHORITY.

(@) IN GENERAL.—The Attorney General
shall prescribe such regulations governing
the design, manufacture, and performance of,
and commerce in, firearm products, con-
sistent with this Act, as are reasonably nec-
essary to reduce or prevent unreasonable
risk of injury resulting from the use of those
products.

(b) MAXIMUM INTERVAL BETWEEN ISSUANCE
OF PROPOSED AND FINAL REGULATION.—Not
later than 120 days after the date on which
the Attorney General issues a proposed regu-
lation under subsection (a) with respect to a
matter, the Attorney General shall issue a
regulation in final form with respect to the
matter.

(c) PETITIONS.—

(1) IN GENERAL.—ANY person may petition
the Attorney General to—

(A) issue, amend, or repeal a regulation
prescribed under subsection (a) of this sec-
tion; or

(B) require the recall, repair, or replace-
ment of a firearm product, or the issuance of
refunds with respect to a firearm product.

(2) DEADLINE FOR ACTION ON PETITION.—Not
later than 120 days after the date on which
the Attorney General receives a petition re-
ferred to in paragraph (1), the Attorney Gen-
eral shall—

(A) grant, in whole or in part, or deny the
petition; and

(B) provide the petitioner with the reasons
for granting or denying the petition.

SEC. 102. ORDERS; INSPECTIONS.

(a) AUTHORITY TO PROHIBIT MANUFACTURE,
SALE, OR TRANSFER OF FIREARM PRODUCTS
MADE, IMPORTED, TRANSFERRED, OR DISTRIB-
UTED IN VIOLATION OF REGULATION.—The At-
torney General may issue an order prohib-
iting the manufacture, sale, or transfer of a
firearm product which the Attorney General
finds has been manufactured, or has been or
is intended to be imported, transferred, or
distributed in violation of a regulation pre-
scribed under this Act.

(b) AUTHORITY TO REQUIRE THE RECALL, RE-
PAIR, OR REPLACEMENT OF, OR THE PROVISION
OF REFUNDS WITH RESPECT TO FIREARM PROD-
uUCTS.—The Attorney General may issue an
order requiring the manufacturer of, and any
dealer in, a firearm product which the Attor-
ney General determines poses an unreason-
able risk of injury to the public, is not in
compliance with a regulation prescribed
under this Act, or is defective, to—

(1) provide notice of the risks associated
with the product, and of how to avoid or re-
duce the risks, to—

(A) the public;

(B) in the case of the manufacturer of the
product, each dealer in the product; and
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(C) in the case of a dealer in the product,
the manufacturer of the product and the
other persons known to the dealer as dealers
in the product;

(2) bring the product into conformity with
the regulations prescribed under this Act;

(3) repair the product;

(4) replace the product with a like or equiv-
alent product which is in compliance with
those regulations;

(5) refund the purchase price of the prod-
uct, or, if the product is more than 1 year
old, a lesser amount based on the value of
the product after reasonable use;

(6) recall the product from the stream of
commerce; or

(7) submit to the Attorney General a satis-
factory plan for implementation of any ac-
tion required under this subsection.

(c) AUTHORITY TO PROHIBIT MANUFACTURE,
IMPORTATION, TRANSFER, DISTRIBUTION, OR
EXPORT OF UNREASONABLY RISKY FIREARM
PRODUCTS.—The Attorney General may issue
an order prohibiting the manufacture, im-
portation, transfer, distribution, or export of
a firearm product if the Attorney General
determines that the exercise of other author-
ity under this Act would not be sufficient to
prevent the product from posing an unrea-
sonable risk of injury to the public.

(d) INSPECTIONS.—When the Attorney Gen-
eral has reason to believe that a violation of
this Act, or of a regulation or order issued
under this Act, is being, or has been, com-
mitted, the Attorney General may, at rea-
sonable times—

(1) enter any place in which firearm prod-
ucts are manufactured, stored, or held, for
distribution in commerce, and inspect those
areas where the products are manufactured,
stored, or held; and

(2) enter and inspect any conveyance being
used to transport a firearm product.

TITLE II—PROHIBITIONS
SEC. 201. PROHIBITIONS.

(a) FAILURE OF MANUFACTURER TO TEST AND
CERTIFY FIREARM PRODUCTS.—It shall be un-
lawful for the manufacturer of a firearm
product to transfer, distribute, or export a
firearm product unless—

(1) the manufacturer has tested the prod-
uct in order to ascertain whether the prod-
uct is in conformity with the regulations
prescribed under section 101;

(2) the product is in conformity with those
regulations; and

(3) the manufacturer has included in the
packaging of the product, and furnished to
each person to whom the product is distrib-
uted, a certificate stating that the product is
in conformity with those regulations.

(b) FAILURE OF MANUFACTURER TO PROVIDE
NoTICE OF NEw TYPES OF FIREARM PROD-
ucTs.—It shall be unlawful for the manufac-
turer of a new type of firearm product to
manufacture the product, unless the manu-
facturer has provided the Attorney General
with—

(1) notice of the intent of the manufacturer
to manufacture the product; and

(2) a description of the product.

(c) FAILURE OF MANUFACTURER OR DEALER
TO LABEL FIREARM PRoDUCTS.—It shall be
unlawful for a manufacturer of or dealer in
firearms to transfer, distribute, or export a
firearm product unless the product is accom-
panied by a label that is located prominently
in conspicuous and legible type in contrast
by typography, layout, or color with other
printed matter on the label and that con-
tains—

(1) the name and address of the manufac-
turer of the product;

(2) the name and address of any importer of
the product;

(3) the model number of the product and
the date the product was manufactured;
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(4) a specification of the regulations pre-
scribed under this Act that apply to the
product; and

(5) the certificate required by subsection
(a)(3) with respect to the product.

(d) FAILURE TO MAINTAIN OR PERMIT IN-
SPECTION OF RECORDS.—It shall be unlawful
for an importer of, manufacturer of, or deal-
er in a firearm product to fail to—

(1) maintain such records, and supply such
information, as the Attorney General may
require in order to ascertain compliance
with this Act and the regulations and orders
issued under this Act; and

(2) permit the Attorney General to inspect
and copy those records at reasonable times.

(e) IMPORTATION AND EXPORTATION OF
UNCERTIFIED FIREARM PRoODUCTS.—It shall be
unlawful for any person to import into the
United States or export a firearm product
that is not accompanied by the certificate
required by subsection (a)(3).

(f) COMMERCE IN FIREARM PRODUCTS IN VIO-
LATION OF ORDER ISSUED OR REGULATION PRE-
SCRIBED UNDER THIS AcT.—It shall be unlaw-
ful for any person to manufacture, offer for
sale, distribute in commerce, import into the
United States, or export a firearm product—

(1) that is not in conformity with the regu-
lations prescribed under this Act; or

(2) in violation of an order issued under
this Act.

(g) STOCKPILING.—It shall be unlawful for
any person to manufacture, purchase, or im-
port a firearm product, after the date a regu-
lation is prescribed under this Act with re-
spect to the product and before the date the
regulation takes effect, at a rate that is sig-
nificantly greater than the rate at which the
person manufactured, purchased, or im-
ported the product during a base period (pre-
scribed by the Attorney General in regula-
tions) ending before the date the regulation
is so prescribed.

SEC. 202. INAPPLICABILITY TO GOVERNMENTAL
AUTHORITIES.

Section 201 does not apply to any depart-
ment or agency of the United States, of a
State, or of a political subdivision of a State,
or to any official conduct of any officer or
employee of such a department or agency.

TITLE III—ENFORCEMENT
Subtitle A—Civil Enforcement
SEC. 301. CIVIL PENALTIES.

(a) AUTHORITY TO IMPOSE FINES.—

(1) IN GENERAL.—The Attorney General
shall impose upon any person who violates
section 201 a civil fine in an amount that
does not exceed the applicable amount de-
scribed in subsection (b).

(2) ScopeE OF OFFENSE.—Each violation of
section 201 (other than of subsection (a)(3) or
(d) of that section) shall constitute a sepa-
rate offense with respect to each firearm
product involved.

(b) APPLICABLE AMOUNT.—

(1) FIRST 5-YEAR PERIOD.—The applicable
amount for the 5-year period immediately
following the date of enactment of this Act
is $5,000, or $10,000 if the violation is willful.

(2) AFTER 5-YEAR PERIOD.—The applicable
amount during any time after the 5-year pe-
riod described in paragraph (1) is $10,000, or
$20,000 if the violation is willful.

SEC. 302. INJUNCTIVE ENFORCEMENT AND SEI-
ZURE.

(@) INJUNCTIVE ENFORCEMENT.—The Attor-
ney General may bring an action to restrain
any violation of section 201 in the United
States district court for any district in
which the violation has occurred, or in which
the defendant is found or transacts business.

(b) CONDEMNATION.—The Attorney General
may bring an action in rem for condemna-
tion of a qualified firearm product in the
United States district court for any district
in which the Attorney General has found and
seized for confiscation the product.
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SEC. 303. IMMINENTLY HAZARDOUS FIREARMS.

(@) IN GENERAL.—Notwithstanding the
pendency of any other proceeding in a court
of the United States, the Attorney General
may bring an action in a United States dis-
trict court to restrain any person who is a
manufacturer of, or dealer in, an imminently
hazardous firearm product from manufac-
turing, distributing, transferring, importing,
or exporting the product.

(b) RELIEF.—In an action brought under
subsection (a), the court may grant such
temporary or permanent relief as may be
necessary to protect the public from the
risks posed by the firearm product, includ-
ing—

(1) seizure of the product; and

(2) an order requiring—

(A) the purchasers of the product to be no-
tified of the risks posed by the product;

(B) the public to be notified of the risks
posed by the product; or

(C) the defendant to recall, repair, or re-
place the product, or refund the purchase
price of the product (or, if the product is
more than 1 year old, a lesser amount based
on the value of the product after reasonable
use).

(c)) VENUE.—AnN action under subsection (a)
may be brought in the United States district
court for the District of Columbia or for any
district in which any defendant is found or
transacts business.

SEC. 304. PRIVATE CAUSE OF ACTION.

(a) IN GENERAL.—ANy person aggrieved by
any violation of this Act or of any regulation
prescribed or order issued under this Act by
another person may bring an action against
such other person in any United States dis-
trict court for damages, including con-
sequential damages. In any action under this
section, the court, in its discretion, may
award to a prevailing plaintiff a reasonable
attorney'’s fee as part of the costs.

(b) RULE OF INTERPRETATION.—The remedy
provided for in subsection (a) shall be in ad-
dition to any other remedy provided by com-
mon law or under Federal or State law.

SEC. 305. PRIVATE ENFORCEMENT OF THIS ACT.

(a) IN GENERAL.—AnNy interested person
may bring an action in any United States
district court to enforce this Act, or restrain
any violation of this Act or of any regulation
prescribed or order issued under this Act.

(b) ATTORNEY’S FEE.—In any action under
this section, the court, in its discretion, may
award to a prevailing plaintiff a reasonable
attorney’s fee as part of the costs.

SEC. 306. EFFECT ON PRIVATE REMEDIES.

(a) IRRELEVANCY OF COMPLIANCE WITH THIS
AcT.—Compliance with this Act or any order
issued or regulation prescribed under this
Act shall not relieve any person from liabil-
ity to any person under common law or
State statutory law.

(b) IRRELEVANCY OF FAILURE TO TAKE AcC-
TION UNDER THIS ACT.—The failure of the At-
torney General to take any action author-
ized under this Act shall not be admissible in
litigation relating to the product under com-
mon law or State statutory law.

Subtitle B—Criminal Enforcement
SEC. 351. CRIMINAL PENALTIES.

Any person who has received from the At-
torney General a notice that the person has
violated a provision of this Act or of a regu-
lation prescribed under this Act with respect
to a firearm product and knowingly violates
that provision with respect to the product
shall be fined under title 18, United States
Code, imprisoned not more than 2 years, or
both.

TITLE IV—ADMINISTRATIVE PROVISIONS
SEC. 401. FIREARM INJURY INFORMATION AND
RESEARCH.

(@) INJURY DATA.—The Attorney General
shall, in coordination with the Secretary of
Health and Human Services—
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(1) collect, investigate, analyze, and share
with other appropriate government agencies
circumstances of death and injury associated
with firearms; and

(2) conduct continuing studies and inves-
tigations of economic costs and losses result-
ing from firearm-related deaths and injuries.

(b) OTHER DATA.—The Attorney General
shall—

(1) collect and maintain current production
and sales figures for each licensed manufac-
turer, broken down by the model, caliber,
and type of firearms produced and sold by
the licensee, including a list of the serial
numbers of such firearms;

(2) conduct research on, studies of, and in-
vestigation into the safety of firearm prod-
ucts and improving the safety of firearm
products; and

(3) develop firearm safety testing methods
and testing devices.

(c) AVAILABILITY OF INFORMATION.—On a
regular basis, but not less frequently than
annually, the Attorney General shall make
available to the public the results of the ac-
tivities of the Attorney General under sub-
sections (a) and (b).

SEC. 402. ANNUAL REPORT TO CONGRESS.

(@) IN GENERAL.—The Attorney General
shall prepare and submit to the President
and Congress at the beginning of each reg-
ular session of Congress, a comprehensive re-
port on the administration of this Act for
the most recently completed fiscal year.

(b) CoONTENTS.—Each report submitted
under subsection (a) shall include—

(1) a thorough description, developed in co-
ordination with the Secretary of Health and
Human Services, of the incidence of injury
and death and effects on the population re-
sulting from firearm products, including sta-
tistical analyses and projections, and a
breakdown, as practicable, among the var-
ious types of such products associated with
the injuries and deaths;

(2) a list of firearm safety regulations pre-
scribed that year;

(3) an evaluation of the degree of compli-
ance with firearm safety regulations, includ-
ing a list of enforcement actions, court deci-
sions, and settlements of alleged violations,
by name and location of the violator or al-
leged violator, as the case may be;

(4) a summary of the outstanding problems
hindering enforcement of this Act, in the
order of priority; and

(5) a log and summary of meetings between
the Attorney General or employees of the
Attorney General and representatives of in-
dustry, interested groups, or other interested
parties.

TITLE V—RELATIONSHIP TO OTHER LAW
SEC. 501. SUBORDINATION TO ARMS EXPORT
CONTROL ACT.

In the event of any conflict between any
provision of this Act and any provision of
the Arms Export Control Act, the provision
of the Arms Export Control Act shall con-
trol.

SEC. 502. EFFECT ON STATE LAW.

(a) IN GENERAL.—This Act shall not be con-
strued to preempt any provision of the law of
any State or political subdivision thereof, or
prevent a State or political subdivision
thereof from enacting any provision of law
regulating or prohibiting conduct with re-
spect to a firearm product, except to the ex-
tent that such provision of law is incon-
sistent with any provision of this Act, and
then only to the extent of the inconsistency.

(b) RULE OF CONSTRUCTION.—A provision of
State law is not inconsistent with this Act if
the provision imposes a regulation or prohi-
bition of greater scope or a penalty of great-
er severity than any prohibition or penalty
imposed by this Act.
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By Mrs. CLINTON (for herself,
Ms. COLLINS, Mrs. MURRAY, and
Mr. BINGAMAN):

S. 1226. A bill to coordinate efforts in
collecting and analyzing data on the
incidence and prevalence of develop-
mental disabilities, and for other pur-
poses; to the Committee on Health,
Education, Labor, and Pensions.

Mrs. CLINTON. Mr. President, | rise
today to discuss a rising epidemic that
is preventing a growing number of chil-
dren in our Nation from learning and
contributing fully as members of our
society.

Twelve million children under the
age of eighteen now suffer from a de-
velopmental, learning or behavioral
disability. Since 1977, enrollment in
special education programs for chil-
dren with learning disabilities has dou-
bled. In New York, there are 206,000
learning disabled children—this is fifty
percent of the special education popu-
lation in New York.

While we know that developmental
disabilities are affecting more children
and costing us more money, we still
know relatively little about the causes
of developmental disabilities. A Na-
tional Academy of Sciences study sug-
gests that genetic factors explain only
ten to twenty percent of developmental
disabilities. Considerable research sug-
gests that toxic chemicals such as mer-
cury, pesticides, and dioxin contribute
to these problems, but proving the
exact role of environmental factors in
these problems will take time and sig-
nificant research dollars.

We can simply not stand back and
watch our children suffer from this in-
creasing epidemic. That is why | have
worked hard to develop the 2003 Act to
Prevent Developmental Disabilities in
Education, which | am proud to intro-
duce today with my colleague, Senator
CoOLLINS. It would help us lower the
costs of developmental disabilities by
identifying the preventable, non-ge-
netic causes that are affecting so many
children in our nation.

Our legislation would require the De-
partment of Education to coordinate
with the CDC to improve data collec-
tion on environmental hazards that
cause disabilities. At this time, the De-
partment of Education collects infor-
mation on the prevalence of disabil-
ities among children in schools and the
CDC collects information on environ-
mental toxins, but the two data sys-
tems are not coordinated. If they were,
policymakers and researchers could
better identify where environmental
hazards may be causing developmental
disabilities and target resources to
these areas for abatement. A National
Academy of Sciences study suggests
that 28 percent of developmental dis-
abilities are due to environmental
causes, and a recent study in the New
England Journal of Medicine dem-
onstrated that exposure to low levels of
lead can result in a drop of 7.4 1Q
points, which can turn a healthy child
into one with a developmental dis-
ability.
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I am working to incorporate this leg-
islation into the reauthorization of the
Individuals with Disabilities Education
Act because | believe so strongly that
our children and families, indeed our
entire society, benefits when we pre-
vent developmental diseases rather
than treating them after they occur.

And thank you to my friend Senator
CoLLINS for her hard work and commit-
ment to this important issue.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1226

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the *“2003 Act to
Prevent Developmental Disabilities in Edu-
cation”.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Seventeen percent of children in the
United States under 18 years of age have a
developmental disability.

(2) Since 1977, enrollment in special edu-
cation programs for children with learning
disabilities has doubled.

(3) Federal and State education depart-
ments spend about $43,000,000,000 each year
on special education programs for individ-
uals with developmental disabilities who are
between 3 and 21 years of age.

(4) Research suggests that genetic factors
explain only 10 to 20 percent of develop-
mental diseases, and a National Academy of
Sciences study suggests that at least 28 per-
cent of developmental disabilities are due to
environmental causes.

(b) PURPOSE.—It is the purpose of this Act
to ensure a collaborative tracking effort be-
tween the Department of Education and the
Centers for Disease Control and Prevention
for developmental disabilities and potential
environmental links.

SEC. 3. DEPARTMENT OF EDUCATION TRACKING
ACTIVITIES.

(@) IN GENERAL.—The Secretary of Edu-
cation (in this section referred to as the
“Secretary’’) shall coordinate efforts with
the Director of the National Center for Birth
Defects and Developmental Disabilities of
the Centers for Disease Control and Preven-
tion (in this section referred to as the “Di-
rector’’) in collecting and analyzing data on
the incidence and prevalence of develop-
mental disabilities to determine localities
with a high incidence of developmental dis-
abilities and study possible causes of the in-
creased incidence of these diseases, dis-
orders, and conditions.

(b) EXISTING SURVEILLANCE SYSTEMS, REG-
ISTRIES, AND SURVEYS.—To0 the maximum ex-
tent practicable in implementing the activi-
ties under this section, the Secretary and
the Director shall develop methods for recon-
ciling data collected in accordance with the
Individuals with Disabilities Education Act
(20 U.S.C. 1400 et seq.) on the prevalence of
developmental disabilities with existing sur-
veillance and data collection systems, reg-
istries, and surveys that are administered by
the Centers for Disease Control and Preven-
tion, including—

(1) State birth defects surveillance systems
as supported under section 317C of the Public
Health Service Act (42 U.S.C. 247b-4); and

(2) environmental public health tracking
program grants authorized under section 301
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of the Public Health Service Act (42 U.S.C.
241).

(c) PRIVACY.—In pursuing activities under
this section, the Secretary and the Director
shall ensure the protection of individual
health privacy consistent with regulations
promulgated in accordance with section
264(c) of the Health Insurance Portability
and Accountability Act of 1996 (42 U.S.C.
1320d-2 note), the Family Educational Right
to Privacy Act (20 U.S.C. 1232g), and State
and local privacy regulations, as applicable.

By Mr. SANTORIUM (for himself
and Mrs. LINCOLN):

S. 1227. A bill to amend title XVIII of
the Social Security Act to provide for
coverage of substitute adult day serv-
ices under the medicare program; to
the Committee on Finance.

Mr. SANTORUM. Mr. President, |
rise to join my colleague Mrs. LINCOLN
of Arkansas to reintroduce bipartisan
legislation aimed at improving long-
term care health and rehabilitation op-
tions for Medicare beneficiaries, and
also assisting family caregivers.

We all recognize that our Nation
needs to address sooner rather than
later the challenges of financing long-
term care services for our growing
aging population. The Congressional
Budget Office has projected that na-
tional expenditures for long-term care
services for the elderly will increase
each year through 2040. But it is in just
over a decade when we will see these

challenges become even more pro-
nounced, when the 76 million baby
boomers begin to turn 65. Baby
boomers are expected to live longer

and greater numbers will reach 85 and
older.

Congress’ attention in this area is
critical, given the expected growing
costs of long-term care services, and
the fact that so many American fami-
lies are already serving as caregivers
for aging or ailing seniors and pro-
viding a large portion of long-term
care services. It is more important
than ever that we have in place quality
options in how to best care for our sen-
ior population about to dramatically
increase.

This is why we are introducing the
Medicare Adult Day Services Alter-
native Act. This legislation would offer
home health beneficiaries more options
for receiving care in a setting of their
own choosing, rather than confining
the provision of those benefits solely to
the home.

This legislation would give bene-
ficiaries the option to receive some or
all of their Medicare home health serv-
ices in an adult day setting. This would
be a substitution, not an expansion, of
services. The bill would not make new
people eligible for Medicare home
health benefits or expand the list of
services paid for. In fact, this legisla-
tion may be designed to produce net
savings for the Medicare program.

Permitting homebound patients to
receive their home health care in a
clinically-based senior day center, as
an alternative to receiving it at home,
could result in significant benefits to
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the Medicare program, such as reduced
cost-per-episode, reduced numbers of
episodes, as well as mental and phys-
ical stimulation for patients.

Moreover, the Medicare Adult Day
Services Alternative Act could well
have a positive impact on our econ-
omy, as it would enable caregivers to
attend to other facets in today’s fast-
paced family life, such as working a
full- or part-time job and caring for
children, knowing their loved ones are
well cared for. It is unfortunate that
today many caregivers have to choose
between working or caring for a family
member. It is estimated that the aver-
age loss of income to these caregivers
is more than $600,000 in wages, pension,
and Social Security benefits. And by
extension, the loss in productivity in
United States businesses is pegged at
more than $10 billion annually.

But it does not have to be an either-
or proposition. The Medicare Adult
Day Services Alternative Act is a cre-
ative solution to health care delivery,
which would adequately reimburse pro-
viders in a fiscally responsible way. Lo-
cated in every state in the United
States and the District of Columbia,
adult day centers generally offer trans-
portation, meals, personal care, and
counseling in addition to the medical
services and socialization benefits of-
fered.

We can and should offer both our
Medicare beneficiaries and family care-
givers more and better options for
health care delivery, and that is ex-
actly what the Medicare Adult Day
Services Alternative Act is designed to
do. This legislation is bipartisan, and
has been supported by more than 20 na-
tional non-profit organizations con-
cerned with the well-being of Amer-
ica’s older population and committed
to representing their interests.

I hope our colleagues will join us in
this cause. | again thank Senator LIN-
coLN for working with me in this ef-
fort, and ask unanimous consent that
the text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1227

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Medicare
Adult Day Services Alternative Act of 2003"".
SEC. 2. FINDINGS.

Congress finds that—

(1) adult day services offers services, in-
cluding medical care, rehabilitation thera-
pies, dignified assistance with activities of
daily living, social interaction, and stimu-
lating activities, to seniors who are frail,
physically challenged, or cognitively im-
paired;

(2) access to adult day services provides
seniors and their familial caregivers support
that is critical to keeping the senior in the
family home;

(3) more than 22,000,000 families in the
United States serve as caregivers for aging
or ailing seniors, nearly 1 in 4 American fam-
ilies, providing close to 80 percent of the care
to individuals requiring long-term care;
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(4) nearly 75 percent of those actively pro-
viding such care are women who also main-
tain other responsibilities, such as working
outside of the home and raising young chil-
dren;

(5) the average loss of income to these
caregivers has been shown to be $659,130 in
wages, pension, and Social Security benefits;

(6) the loss in productivity in United
States businesses ranges from $11,000,000,000
to $29,000,000,000 annually;

(7) the services offered in adult day serv-
ices facilities provide continuity of care and
an important sense of community for both
the senior and the caregiver;

(8) there are adult day services facilities in
every State in the United States and the Dis-
trict of Columbia;

(9) these centers generally offer transpor-
tation, meals, personal care, and counseling
in addition to the medical services and so-
cialization benefits offered; and

(10) with the need for quality options in
how to best care for our senior population
about to dramatically increase with the
aging of the baby boomer generation, the
time to address these issues is now.

SEC. 3. MEDICARE COVERAGE OF SUBSTITUTE
ADULT DAY SERVICES.

(a) SUBSTITUTE ADULT DAY SERVICES BEN-
EFIT.—

(1) IN GENERAL.—Section 1861(m) of the So-
cial Security Act (42 U.S.C. 1395x(m)) is
amended—

(A) in the matter preceding paragraph (1),
by inserting ‘‘or (8)’ after ‘“‘paragraph (7)”’;

(B) in paragraph (6), by striking “and” at
the end;

(C) in paragraph (7), by adding ‘‘and’” at
the end; and

(D) by inserting after paragraph (7), the
following new paragraph:

‘“(8) substitute adult day services (as de-
fined in subsection (ww));”".

(2) SUBSTITUTE ADULT DAY SERVICES DE-
FINED.—Section 1861 of the Social Security
Act (42 U.S.C. 1395x) is amended by adding at
the end the following new subsection:

““‘Substitute Adult Day Services; Adult Day

Services Facility

“(ww)(1)(A) The term ‘substitute adult day
services’ means the items and services de-
scribed in subparagraph (B) that are fur-
nished to an individual by an adult day serv-
ices facility as a part of a plan under sub-
section (m) that substitutes such services for
some or all of the items and services de-
scribed in subparagraph (B)(i) furnished by a
home health agency under the plan, as deter-
mined by the physician establishing the
plan.

“(B) The items and services described in
this subparagraph are the following items
and services:

“(i) ltems and services described in para-
graphs (1) through (7) of subsection (m).

““(ii) Meals.

“(iii) A program of supervised activities
designed to promote physical and mental
health and furnished to the individual by the
adult day services facility in a group setting
for a period of not fewer than 4 and not
greater than 12 hours per day.

“(iv) A medication management program
(as defined in subparagraph (C)).

““(C) For purposes of subparagraph (B)(iv),
the term ‘medication management program’
means a program of services, including medi-
cine screening and patient and health care
provider education programs, that provides
services to minimize—

“(i) unnecessary or inappropriate use of
prescription drugs; and

““(ii) adverse events due to unintended pre-
scription drug-to-drug interactions.

“(2)(A) Except as provided in subpara-
graphs (B) and (C), the term ‘adult day serv-
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ices facility’ means a public agency or pri-
vate organization, or a subdivision of such
an agency or organization, that—

“(i) is engaged in providing skilled nursing
services and other therapeutic services di-
rectly or under arrangement with a home
health agency;

‘(i) provides the items and services de-
scribed in paragraph (1)(B); and

“(iii) meets the requirements of para-
graphs (2) through (8) of subsection (0).

“(B) Notwithstanding subparagraph (A),
the term ‘adult day services facility’ shall
include a home health agency in which the
items and services described in clauses (ii)
through (iv) of paragraph (1)(B) are pro-
vided—

“(i) by an adult day services program that
is licensed or certified by a State, or accred-
ited, to furnish such items and services in
the State; and

“(ii) under arrangements with that pro-
gram made by such agency.

““(C) The Secretary may waive the require-
ment of a surety bond under paragraph (7) of
subsection (o) in the case of an agency or or-
ganization that provides a comparable sur-
ety bond under State law.”.

(b) PAYMENT FOR SUBSTITUTE ADULT DAY
SERVICES.—Section 1895 of the Social Secu-
rity Act (42 U.S.C. 1395fff) is amended by add-
ing at the end the following new subsection:

“(f) PAYMENT RATE FOR SUBSTITUTE ADULT
DAY SERVICES.—

‘(1) PAYMENT RATE.—For purposes of mak-
ing payments to an adult day services facil-
ity for substitute adult day services (as de-
fined in section 1861(ww)), the following rules
shall apply:

“(A) ESTIMATION OF PAYMENT AMOUNT.—
The Secretary shall estimate the amount
that would otherwise be payable to a home
health agency under this section for all
home health services described in paragraph
(1)(B)(i) of such section under the plan of
care.

“(B) AMOUNT OF PAYMENT.—Subject to
paragraph (3)(B), the total amount payable
for substitute adult day services under the
plan of care is equal to 95 percent of the
amount estimated to be payable under sub-
paragraph (A).

“(2) LIMITATION ON BALANCE BILLING.—AN
adult day services facility shall accept as
payment in full for substitute adult day
services (including those services described
in clauses (ii) through (iv) of section
1861(ww)(1)(B)) furnished by the facility to an
individual entitled to benefits under this
title the amount of payment provided under
this subsection for home health services con-
sisting of substitute adult day services.

““(3) ADJUSTMENT IN CASE OF OVERUTILIZA-
TION OF SUBSTITUTE ADULT DAY SERVICES.—

““(A) MONITORING EXPENDITURES.—Begin-
ning with fiscal year 2005, the Secretary
shall monitor the expenditures made under
this title for home health services, including
such services consisting of substitute adult
day services, for the fiscal year and shall
compare such expenditures to expenditures
that the Secretary estimates would have
been made under this title for home health
services for the fiscal year if the Medicare
Adult Day Services Alternative Act of 2003
had not been enacted.

“(B) REQUIRED REDUCTION IN PAYMENT
RATE.—If the Secretary determines, after
making the comparison under subparagraph
(A) and making such adjustments for
changes in demographics and age of the
medicare beneficiary population as the Sec-
retary determines appropriate, that expendi-
tures for home health services under the this
title, including such services consisting of
substitute adult day services, for the fiscal
year exceed expenditures that would have
been made under this title for home health
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services for the fiscal year if the Medicare
Adult Day Services Alternative Act of 2003
not been enacted, then the Secretary shall
adjust the rate of payment to adult day serv-
ices facilities under paragraph (1)(B) for
home health services consisting of substitute
adult day services furnished in the fiscal
year in order to eliminate such excess.””.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to items
and services furnished on or after January 1,
2004.

By Mrs. CLINTON (for herself
and Mr. DEWINE):

S. 1228: A bill to amend the Internal
Revenue Code of 1986 to provide a tax
credit for property owners who remove
lead-based paint hazards; to the Com-
mittee on Finance.

Mrs. CLINTON. Mr. President, | rise
today to discuss a persistent, serious,
and entirely preventable threat to our
children’s intelligence, behavior, and
learning.

Lead poisoning affects 300,000 chil-
dren in our Nation between the ages of
one and five, and has been linked with
developmental disabilities, behavioral
problems, and anemia. One recent
study from the New England Journal of
Medicine also found that children suf-
fered up to a 7.4 percent decrease in 1Q
at lead levels that CDC considers safe.
At very high levels, lead poisoning can
cause seizures, coma, and even death.

In New York State in 1999, over
twelve thousand children suffered from
lead poisoning, 9,533 of those children
in New York City alone. In fact, we
may even be underestimating the sig-
nificance of this important public
health problem.

I am glad that the Secretary of
Health and Human Services considers
lead poisoning to be a priority, and es-
tablished a national goal of ending
childhood lead poisoning by 2010. How-
ever, federal programs only have re-
sources to remove lead-based paint haz-
ards from less than 0.1 percent of the
twenty-five million housing units that
have these hazards. At this pace, we
will not be able to end childhood lead
poisoning by 3010, let alone 2010.

We will never stop childhood lead
poisoning unless we get lead out of the
buildings in which children live, work,
and play. In Brooklyn, more than a
third of the buildings in one commu-
nity have a lead-based paint hazard.
Parents of children with lead poisoning
are being told that nothing can be done
until their children’s lead poisoning be-
comes worse. How can we ask children
to watch and wait while their sons and
daughters suffer from lead poisoning
before we remove the lead from their
homes?

That is why today, | am proud to in-
troduce the Home Lead Safety Tax
Credit Act of 2003 with my colleague,
Senator MIKE DEWINE. This legislation
would provide a tax credit to aide and
encourage homeowners in removing
lead-based paint hazards in their
homes. Specifically, it would provide a
tax credit for owners of residential
properties built before 1978 that pay for
abatement performed by a certified
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lead abatement contractor. Owners
would receive a maximum tax credit of
50 percent of the cost of the abatement,
not to exceed $1,500 per dwelling unit.
In Massachusetts, a similar tax credit
helped reduce the number of new cases
of childhood lead poisoning by almost
two-thirds in a decade.

The Home Lead Safety Tax Credit
Act of 2003 would help homeowners
make approximately 85,000 homes each
year safe from lead, which is more than
ten times the number of homes made
lead safe by current Federal programs.
It would greatly accelerate our
progress in ridding our nation of the
significant problem of childhood lead
poisoning. | ask my colleagues to join
me in supporting this legislation,
which will help us achieve our common
goal of protecting children from
threats in our environment.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1228

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; FINDINGS; PURPOSE.

(a) SHORT TITLE.—This Act may be cited as
the ‘““Home Lead Safety Tax Credit Act of
2003,

(b) FINDINGS.—Congress finds that:

(1) Of the 98,000,000 housing units in the
United States, 38,000,000 have lead-based
paint.

(2) Of the 38,000,000 housing units with lead-
based paint, 25,000,000 pose a hazard, as de-
fined by Environmental Protection Agency
and Department of Housing and Urban De-
velopment standards, due to conditions such
as peeling paint and settled dust on floors
and windowsills that contain lead at levels
above Federal safety standards.

(3) Though the number of children in the
United States ages 1 through 5 with blood
levels higher than the Centers for Disease
Control action level of 10 micrograms per
deciliter has declined to 300,000, lead poi-
soning remains a serious, entirely prevent-
able threat to a child’s intelligence, behav-
ior, and learning.

(4) The Secretary of Health and Human
Services has established a national goal of
ending childhood lead poisoning by 2010.

(5) Current Federal lead abatement pro-
grams, such as the Lead Hazard Control
Grant Program of the Department of Hous-
ing and Urban Development, only have re-
sources sufficient to make approximately
7,000 homes lead-safe each year. In many
cases, when State and local public health de-
partments identify a lead-poisoned child, re-
sources are insufficient to reduce or elimi-
nate the hazards.

(6) Approximately 15 percent of children
are lead-poisoned by home renovation
projects performed by remodelers who fail to
follow basic safeguards to control lead dust.

(7) Old windows typically pose significant
risks because wood trim is more likely to be
painted with lead-based paint, moisture
causes paint to deteriorate, and friction gen-
erates lead dust. The replacement of old win-
dows that contain lead based paint signifi-
cantly reduces lead poisoning hazards in ad-
dition to producing significant energy sav-
ings.

?c) PURPOSE.—The purpose of this section
is to encourage the safe removal of lead haz-
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ards from homes and thereby decrease the
number of children who suffer reduced intel-
ligence, learning difficulties, behavioral
problems, and other health consequences due
to lead-poisoning.

SEC. 2. LEAD ABATEMENT TAX CREDIT.

(a) IN GENERAL.—Subpart B of part IV of
subchapter A of chapter 1 (relating to foreign
tax credit, etc.) is amended by adding at the
end the following new section:

“SEC. 30B. HOME LEAD ABATEMENT.

“‘(a) ALLOWANCE OF CREDIT.—There shall be
allowed as a credit against the tax imposed
by this chapter an amount equal to 50 per-
cent of the abatement cost paid or incurred
by the taxpayer during the taxable year for
each eligible dwelling unit of the taxpayer.

“(b) LIMITATION.—The amount of the credit
allowed under subsection (a) for any eligible
dwelling unit shall not exceed—

(1) $1,500, over

““(2) the aggregate cost taken into account
under subsection (a) with respect to such
unit for all preceding taxable years.

““(c) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section:

““(1) ABATEMENT COST.—

“(A) IN GENERAL.—The term ‘abatement
cost’ means, with respect to any eligible
dwelling unit—

(i) the cost for a certified risk assessor to
conduct an assessment to determine the
presence of a lead-based paint hazard,

‘(i) the cost for a certified lead abatement
supervisor to perform the removal of paint
and dust, the permanent enclosure or encap-
sulation of lead-based paint, the replacement
of painted surfaces or fixtures, or the re-
moval or permanent covering of soil when
lead-based paint hazards are present in such
paint, dust, or soil,

“(iif) the cost for a certified lead abate-
ment supervisor to perform all preparation,
cleanup, disposal, and postabatement clear-
ance testing activities associated with the
activities described in clause (ii), and

““(iv) costs incurred by or on behalf of any
occupant of such dwelling unit for any relo-
cation which is necessary to achieve occu-
pant protection (as defined under section
1345 of title 24, Code of Federal Regulations).

“(B) LIMITATION.—The term ‘abatement
cost’ does not include any cost to the extent
such cost is funded by any grant, contract,
or otherwise by another person (or any gov-
ernmental agency).

““(2) ELIGIBLE DWELLING UNIT.—

“(A) IN GENERAL.—The term ‘eligible dwell-
ing unit’ means any dwelling unit—

““(i) placed in service before 1978,

““(ii) located in the United States, and

“(iii) determined by a certified risk asses-
sor to have a lead-based paint hazard.

“(B) DWELLING UNIT.—The term ‘dwelling
unit’ has the meaning given such term by
section 280A(f)(1).

““(3) LEAD-BASED PAINT HAZARD.—The term
‘lead-based paint hazard’ has the meaning
given such term under part 745 of title 40,
Code of Federal Regulations.

‘““(4) CERTIFIED LEAD ABATEMENT SUPER-
VISOR.—The term ‘certified lead abatement
supervisor’ means an individual certified by
the Environmental Protection Agency pursu-
ant to section 745.226 of title 40, Code of Fed-
eral Regulations, or an appropriate State
agency pursuant to section 745.325 of title 40,
Code of Federal Regulations.

““(5) CERTIFIED INSPECTOR.—The term ‘cer-
tified inspector’ means an inspector certified
by the Environmental Protection Agency
pursuant to section 745.226 of title 40, Code of
Federal Regulations, or an appropriate State
agency pursuant to section 745.325 of title 40,
Code of Federal Regulations.

‘“(6) CERTIFIED RISK ASSESSOR.—The term
‘certified risk assessor’ means a risk assessor
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certified by the Environmental Protection
Agency pursuant to section 745.226 of title 40,
Code of Federal Regulations, or an appro-
priate State agency pursuant to section
745.325 of title 40, Code of Federal Regula-
tions.

““(7) DOCUMENTATION REQUIRED FOR CREDIT
ALLOWANCE.—No credit shall be allowed
under subsection (a) with respect to any eli-
gible dwelling unit unless—

“(A) after lead abatement is complete, a
certified inspector or certified risk assessor
provides written documentation to the tax-
payer that includes—

“(i) a certification that the postabatement
procedures (as defined by section 745.227 of
title 40, Code of Federal Regulations) have
been performed and that the unit does not
contain lead dust hazards (as defined by sec-
tion 745.227(e)(8)(viii) of title 40, Code of Fed-
eral Regulations), and

“(ii) documentation showing that the lead
abatement meets the requirements of this
section, and

“(B) the taxpayer files with the appro-
priate State agency—

“(i) the documentation described in sub-
paragraph (A),

““(ii) a receipt from the certified risk asses-
sor documenting the costs of determining
the presence of a lead-based paint hazard,

“(iii) a receipt from the certified lead
abatement supervisor documenting the
abatement cost (other than the costs de-
scribed in paragraph (1)(A)(i)), and

“(iv) a statement indicating the age of the
dwelling unit.

‘“(8) BASIS REDUCTION.—The basis of any
property for which a credit is allowable
under subsection (a) shall be reduced by the
amount of such credit (determined without
regard to subsection (d)).

““(d) LIMITATION BASED ON AMOUNT OF TAX.—
The credit allowed under subsection (a) for
the taxable year shall not exceed the excess
of—

““(1) the sum of the regular tax liability (as
defined in section 26(b)) plus the tax imposed
by section 55, over

““(2) the sum of the credits allowable under
subpart A and sections 27, 29, 30, and 30A for
the taxable year.

‘() CARRYFORWARD ALLOWED.—

““(1) IN GENERAL.—If the credit amount al-
lowable under subsection (a) for a taxable
year exceeds the amount of the limitation
under subsection (d) for such taxable year
(referred to as the ‘unused credit year’ in
this subsection), such excess shall be allowed
as a credit carryforward for each of the 20
taxable years following the unused credit
year.

““(2) RULES.—Rules similar to the rules of
section 39 shall apply with respect to the
credit carryforward under paragraph (1).”.

(b) CONFORMING AMENDMENTS.—

(1) Section 1016(a) is amended by striking
““and”’ in paragraph (27), by striking the pe-
riod and inserting ‘‘, and’’ in paragraph (28),
and by inserting at the end the following
new paragraph:

“(29) in the case of an eligible dwelling
unit with respect to which a credit for lead
abatement was allowed under section 30B, to
the extent provided in section 30B(c)(8).”.

(2) The table of sections for subpart B of
part IV of subchapter A of chapter 1 is
amended by inserting after the item relating
to section 30A the following new item:

“‘Sec. 30B. Home lead abatement.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to abate-
ment costs incurred after December 31, 2003,
in taxable years ending after that date.

By Mr. AKAKA (for himself, Mr.
LEVIN, Mr. LEAHY, Mr. DURBIN,
and Mr. DAYTON):
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S. 1229. A bill to amend chapter 23 of
title 5, United States Code, to clarify
the disclosures of information pro-
tected from prohibited personnel prac-
tices, require a statement in nondisclo-
sure policies, forms, and agreements
that such policies, forms, and agree-
ments conform with certain disclosure
protections, provide certain authority
for the Special Counsel, and for other
purposes; to the Committee on Govern-
mental Affairs.

Mr. AKAKA. Mr. President. Today I
rise to introduce the Federal Employee
Protection of Disclosures Act with
Senators LEVIN, LEAHY, DURBIN, and
DAYTON to amend the Whistleblower
Protection Act, WPA. These amend-
ments are necessary to protect Federal
employees from retaliation and protect
the American people from government
waste, fraud, and abuse. The Federal
Employee Protection of Disclosures
Act builds on the foundation laid in the
107th Congress with S. 995 and S. 3070,
the latter of which was favorably re-
ported by the Governmental Affairs
Committee last year. The bill also in-
corporates recommendations received
during a hearing | chaired on similar
legislation in 2001.

Last year, Time magazine honored
Sherron Watkins, Colleen Rowley, and
Cynthia Cooper as its ‘“‘persons of the
year.”” These brave women are whistle-
blowers—Colleen Rowley is the Min-
neapolis FBI agent who penned the
memo on the FBI headquarter’s han-
dling of the Zacarias Mousssoui case.
In 2002, Ms. Rowley and the two other
women went public with disclosures of
mismanagement and wrongdoing with-
in their workplaces. They captured the
nation’s attention and earned our re-
spect in their roles as whistleblowers.
Congress encourages Federal employ-
ees like Ms. Rowley to come forward
with information of threats to public
safety and health through the WPA,
which has been amended twice in order
to shore up congressional intent.

Once again, Congress must act to
guarantee protections from retaliation
for Federal whistleblowers. First and
foremost, our bill would codify the re-
peated and unequivocal statements of
congressional intent that Federal em-
ployees are to be protected when mak-
ing ““‘any disclosure’ evidencing viola-
tions of law, gross mismanagement, or
a gross waste of funds. The bill would
also clarify the test that must be met
to prove that a Federal employee rea-
sonably believed that his or her disclo-
sure was evidence of wrongdoing. De-
spite the clear language of the WPA
that an employee is protected from dis-
closing information he or she reason-
ably believes evidences a violation, the
Federal Circuit Court of Appeals,
which has sole jurisdiction over whis-
tleblower cases, ruled in 1999 that the
reasonableness review must begin with
the presumption that public officers
perform their duties in good faith and
that this presumption stands unless
there is “‘irrefragable proof” to the
contrary. By definition, irrefragable
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means impossible to refute. To address
this unreasonable burden placed on
whistleblowers, our bill would replace
the ““irrefragable proof”’ standard with
‘‘substantial evidence.”

The bill would provide some method
of relief for those whistleblowers who
face retaliation by having their secu-
rity clearance removed. According to
former Special Counsel Elaine Kaplan,
removal of a security clearance in this
manner is a way of camouflaging retal-
iation. To address this issue, the bill
would make it a prohibited personnel
practice for a manager to suspend, re-
voke or take other action with respect
to an employee’s security clearance in
retaliation for whistleblowing and
allow the Merit Systems Protection
Board, MSPB, to review the action.
Under an expedited review process, the
MSPB may issue declaratory and other
appropriate relief, but may not direct
the President to restore a security
clearance. MSPB and subsequent Con-
gressional review of the agency’s ac-
tion provides sound oversight for this
process without encroaching upon the
President’s authority in the national
security arena.

The measure would also provide inde-
pendent litigating authority to the Of-
fice of Special Counsel, OSC. Under
current law, OSC has no authority to
request MSPB to reconsider its deci-
sion or to seek review of a MSPB deci-
sion by the Federal Circuit. The limita-
tion undermines both OSC’s ability to
protect whistleblowers and the integ-
rity of the WPA. As such, our bill
would provide OSC authority to appear
in any civil action brought in connec-
tion with the WPA and obtain review
of any MSPB order where OSC deter-
mines MSPB erred and the case will
impact the enforcement of the WPA.
The bill would also help protect the in-
tegrity of the Act by removing sole ju-
risdiction of such cases from the Fed-
eral Circuit and provide for review of
whistleblower cases in the same man-
ner that is afforded in Equal Employ-
ment Opportunity Commission cases.
This review system is designed to ad-
dress holdings by the Federal Circuit
which have repeatedly ignored congres-
sional intent.

Enactment of the Federal Employee
Protection of Disclosures Act will
strengthen the rights and protections
afforded to Federal whistleblowers and
encourage the disclosure of informa-
tion vital to an effective government.
Congress should act quickly to assure
whistleblowers that disclosing illegal
activities within their agencies will
not be met with retaliation. | urge my
colleagues to join with me in pro-
tecting the dedicated Federal employ-
ees who come forward to disclose
wrongdoing to help the American peo-

le.

IOI ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 1229

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. PROTECTION OF CERTAIN DISCLO-
SURES OF INFORMATION BY FED-
ERAL EMPLOYEES.

(a) SHORT TITLE.—This Act may be cited as
the “Federal Employee Protection of Disclo-
sures Act”’.

(b) CLARIFICATION OF DISCLOSURES CoV-
ERED.—Section 2302(b)(8) of title 5, United
States Code, is amended—

(1) in subparagraph (A)—

(A) by striking ‘“‘which the employee or ap-
plicant reasonably believes evidences’” and
inserting ‘‘, without restriction to time,
place, form, motive, context, or prior disclo-
sure made to any person by an employee or
applicant, including a disclosure made in the
ordinary course of an employee’s duties, that
the employee or applicant reasonably be-
lieves is evidence of’’; and

(B) in clause (i), by striking ‘‘a violation™
and inserting ‘‘any violation’’;

(2) in subparagraph (B)—

(A) by striking ‘“which the employee or ap-
plicant reasonably believes evidences’” and
inserting ‘‘, without restriction to time,
place, form, motive, context, or prior disclo-
sure made to any person by an employee or
applicant, including a disclosure made in the
ordinary course of an employee’s duties, to
the Special Counsel, or to the Inspector Gen-
eral of an agency or another employee des-
ignated by the head of the agency to receive
such disclosures, of information that the em-
ployee or applicant reasonably believes is
evidence of”’; and

(B) in clause (i), by striking ‘‘a violation™
and inserting ‘“‘any violation (other than a
violation of this section)’’; and

(3) by adding at the end the following:

““(C) a disclosure that—

‘(i) is made by an employee or applicant of
information required by law or Executive
order to be kept secret in the interest of na-
tional defense or the conduct of foreign af-
fairs that the employee or applicant reason-
ably believes is direct and specific evidence
of:

“(1) any violation of any law, rule, or regu-
lation;

“(I1) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety; or

“(111) a false statement to Congress on an
issue of material fact; and

“(ii) is made to—

“(1) a member of a committee of Congress
having a primary responsibility for oversight
of a department, agency, or element of the
Federal Government to which the disclosed
information relates and who is authorized to
receive information of the type disclosed;

“(11) any other Member of Congress who is
authorized to receive information of the type
disclosed; or

“(111) an employee of Congress who has the
appropriate security clearance and is author-
ized to receive information of the type dis-
closed.”.

(c) CovERED DISCLOSURES.—Section 2302(b)
of title 5, United States Code, is amended—

(1) in the matter following paragraph (12),
by striking ‘““This subsection’” and inserting
the following:

“This subsection’; and

(2) by adding at the end the following:

“In this subsection, the term ‘disclosure’
means a formal or informal communication
or transmission.”.

(d) REBUTTABLE PRESUMPTION.—Section
2302(b) of title 5, United States Code, is
amended by adding after the matter fol-
lowing paragraph (12) (as amended by sub-
section (c) of this section) the following:
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“For purposes of paragraph (8), any pre-
sumption relating to the performance of a
duty by an employee who has authority to
take, direct others to take, recommend, or
approve any personnel action may be rebut-
ted by substantial evidence.”.

(e) NONDISCLOSURE POLICIES, FORMS, AND
AGREEMENTS; SECURITY CLEARANCES; AND RE-
TALIATORY INVESTIGATIONS.—

1) PERSONNEL ACTION.—Section
2302(a)(2)(A) of title 5, United States Code, is
amended—

(A) in clause (x), by striking ‘“‘and” after
the semicolon; and

(B) by redesignating clause (xi) as clause
(xiv) and inserting after clause (x) the fol-
lowing:

““(xi) the implementation or enforcement
of any nondisclosure policy, form, or agree-
ment;

““(xii) a suspension, revocation, or other de-
termination relating to a security clearance;

“(xiii) an investigation of an employee or
applicant for employment because of any ac-
tivity protected under this section; and’’.

(2) PROHIBITED PERSONNEL PRACTICE.—Sec-
tion 2302(b) of title 5, United States Code, is
amended—

(A) in paragraph (11), by striking ‘“‘or
the end;

(B) in paragraph (12), by striking the pe-
riod and inserting a semicolon; and

(C) by inserting after paragraph (12) the
following:

““(13) implement or enforce any nondisclo-
sure policy, form, or agreement, if such pol-
icy, form, or agreement does not contain the
following statement:

‘“‘These provisions are consistent with and
do not supersede, conflict with, or otherwise
alter the employee obligations, rights, or li-
abilities created by Executive Order No.
12958; section 7211 of title 5, United States
Code (governing disclosures to Congress);
section 1034 of title 10, United States Code
(governing disclosure to Congress by mem-
bers of the military); section 2302(b)(8) of
title 5, United States Code (governing disclo-
sures of illegality, waste, fraud, abuse, or
public health or safety threats); the Intel-
ligence ldentities Protection Act of 1982 (50
U.S.C. 421 et seq.) (governing disclosures that
could expose confidential Government
agents); and the statutes which protect
against disclosures that could compromise
national security, including sections 641, 793,
794, 798, and 952 of title 18, United States
Code, and section 4(b) of the Subversive Ac-
tivities Control Act of 1950 (50 U.S.C. 783(b)).
The definitions, requirements, obligations,
rights, sanctions, and liabilities created by
such Executive order and such statutory pro-
visions are incorporated into this agreement
and are controlling.’; or

“(14) conduct, or cause to be conducted, an
investigation of an employee or applicant for
employment because of any activity pro-
tected under this section.””.

(3) BOARD AND COURT REVIEW OF ACTIONS RE-
LATING TO SECURITY CLEARANCES.—

(A) IN GENERAL.—Chapter 77 of title 5,
United States Code, is amended by inserting
after section 7702 the following:

“§7702a. Actions relating to security clear-
ances

““(a) In any appeal relating to the suspen-
sion, revocation, or other determination re-
lating to a security clearance, the Merit Sys-
tems Protection Board or any reviewing
court—

““(1) shall determine whether section 2302
was violated;

““(2) may not order the President to restore
a security clearance; and

““(3) subject to paragraph (2), may issue de-
claratory relief and any other appropriate
relief.

at
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“(b)(1) If, in any final judgment, the Board
or court declares that any suspension, rev-
ocation, or other determination with regards
to a security clearance was made in viola-
tion of section 2302, the affected agency shall
conduct a review of that suspension, revoca-
tion, or other determination, giving great
weight to the Board or court judgment.

““(2) Not later than 30 days after any Board
or court judgment declaring that a security
clearance suspension, revocation, or other
determination was made in violation of sec-
tion 2302, the affected agency shall issue an
unclassified report to the congressional com-
mittees of jurisdiction (with a classified
annex if necessary), detailing the cir-
cumstances of the agency’s security clear-
ance suspension, revocation, or other deter-
mination. A report under this paragraph
shall include any proposed agency action
with regards to the security clearance.

“(c) An allegation that a security clear-
ance was revoked or suspended in retaliation
for a protected disclosure shall receive expe-
dited review by the Office of Special Counsel,
the Merit Systems Protection Board, and
any reviewing court.”.

(B) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 77 of
title 5, United States Code, is amended by in-
serting after the item relating to section 7702
the following:

““7702a. Actions relating to security clear-
ances.”.

(f) EXCLUSION OF AGENCIES BY THE PRESI-
DENT.—Section 2302(a)(2)(C) of title 5, United
States Code, is amended by striking clause
(i) and inserting the following:

“(ii)(1) the Federal Bureau of Investiga-
tion, the Central Intelligence Agency, the
Defense Intelligence Agency, the National
Imagery and Mapping Agency, the National
Security Agency; and

“(I1) as determined by the President, any
Executive agency or unit thereof the prin-
cipal function of which is the conduct of for-
eign intelligence or counterintelligence ac-
tivities, if the determination (as that deter-
mination relates to a personnel action) is
made before that personnel action; or”’.

(g) ATTORNEY FEEs.—Section 1204(m)(1) of
title 5, United States Code, is amended by
striking ‘‘agency involved” and inserting
‘‘agency where the prevailing party is em-
ployed or has applied for employment”.

(h) COMPENSATORY  DAMAGES.—Section
1214(g)(2) of title 5, United States Code, is
amended by inserting ‘‘compensatory or”’
after ‘‘forseeable’.

(i) DISCIPLINARY ACTION.—Section 1215 of
title 5, United States Code, is amended in
subsection (a), by striking paragraph (3) and
inserting the following:

“(3)(A) A final order of the Board may im-
pose—

“(i) disciplinary action consisting of re-
moval, reduction in grade, debarment from
Federal employment for a period not to ex-
ceed 5 years, suspension, or reprimand;

““(ii) an assessment of a civil penalty not to
exceed $1,000; or

“(iif) any combination of disciplinary ac-
tions described under clause (i) and an as-
sessment described under clause (ii).

“(B) In any case in which the Board finds
that an employee has committed a prohib-
ited personnel practice under section 2302(b)
(1), (8), or (9), the Board may order discipli-
nary action if the Board finds that the activ-
ity or status protected under section 2302(b)
(1), (8), or (9) was a motivating factor for the
employee’s decision to take, fail to take, or
threaten to take or fail to take a personnel
action, even if other factors also motivated
the decision.”.

(J) DISCLOSURES TO CONGRESS.—Section 2302
of title 5, United States Code, is amended by
adding at the end the following:
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“(f) Each agency shall establish a process
that provides confidential advice to employ-
ees on making a lawful disclosure to Con-
gress of information that is specifically re-
quired by law or Executive order to be kept
secret in the interest of national defense or
the conduct of foreign affairs.”.

(K) AUTHORITY OF SPECIAL COUNSEL RELAT-
ING TO CIVIL ACTIONS.—

(1) REPRESENTATION OF SPECIAL COUNSEL.—
Section 1212 of title 5, United States Code, is
amended by adding at the end the following:

““(h) Except as provided in section 518 of
title 28, relating to litigation before the Su-
preme Court, attorneys designated by the
Special Counsel may appear for the Special
Counsel and represent the Special Counsel in
any civil action brought in connection with
section 2302(b)(8) or subchapter 11l of chapter
73, or as otherwise authorized by law.”.

(2) JUDICIAL REVIEW OF MERIT SYSTEMS PRO-
TECTION BOARD DECISIONS.—Section 7703 of
title 5, United States Code, is amended by
adding at the end the following:

““(e)(1) Except as provided under paragraph
(2), this paragraph shall apply to any review
obtained by the Special Counsel. The Special
Counsel may obtain review of any final order
or decision of the Board by filing a petition
for judicial review in the United States
Court of Appeals for the Federal Circuit if
the Special Counsel determines, in the dis-
cretion of the Special Counsel, that the
Board erred in deciding a case arising under
section 2302(b)(8) or subchapter 111 of chapter
73 and that the Board’s decision will have a
substantial impact on the enforcement of
section 2302(b)(8) or subchapter 111 of chapter
73. If the Special Counsel was not a party or
did not intervene in a matter before the
Board, the Special Counsel may not petition
for review of a Board decision under this sec-
tion unless the Special Counsel first peti-
tions the Board for reconsideration of its de-
cision, and such petition is denied. In addi-
tion to the named respondent, the Board and
all other parties to the proceedings before
the Board shall have the right to appear in
the proceedings before the Court of Appeals.
The granting of the petition for judicial re-
view shall be at the discretion of the Court
of Appeals.

““(2) During the 5-year period beginning on
the effective date of the Federal Employee
Protection of Disclosures Act, this para-
graph shall apply to any review obtained by
the Special Counsel. The Special Counsel
may obtain review of any final order or deci-
sion of the Board by filing a petition for judi-
cial review in the United States Court of Ap-
peals for the Federal Circuit or any court of
appeals of competent jurisdiction as pro-
vided under subsection (b)(2) if the Special
Counsel determines, in the discretion of the
Special Counsel, that the Board erred in de-
ciding a case arising under section 2302(b)(8)
or subchapter 11l of chapter 73 and that the
Board’s decision will have a substantial im-
pact on the enforcement of section 2302(b)(8)
or subchapter 111 of chapter 73. If the Special
Counsel was not a party or did not intervene
in a matter before the Board, the Special
Counsel may not petition for review of a
Board decision under this section unless the
Special Counsel first petitions the Board for
reconsideration of its decision, and such pe-
tition is denied. In addition to the named re-
spondent, the Board and all other parties to
the proceedings before the Board shall have
the right to appear in the proceedings before
the court of appeals. The granting of the pe-
tition for judicial review shall be at the dis-
cretion of the court of appeals.”.

(I) JupICIAL REVIEW.—

(1) IN GENERAL.—Section 7703(b) of title 5,
United States Code, is amended by striking
paragraph (1) and inserting the following:

“(b)(1)(A) Except as provided in subpara-
graph (B) and paragraph (2) of this sub-
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section, a petition to review a final order or
final decision of the Board shall be filed in
the United States Court of Appeals for the
Federal Circuit. Notwithstanding any other
provision of law, any petition for review
must be filed within 60 days after the date
the petitioner received notice of the final
order or decision of the Board.

““(B) During the 5-year period beginning on
the effective date of the Federal Employee
Protection of Disclosures Act, a petition to
review a final order or final decision of the
Board shall be filed in the United States
Court of Appeals for the Federal Circuit or
any court of appeals of competent jurisdic-
tion as provided under subsection (b)(2). Not-
withstanding any other provision of law, any
petition for review must be filed within 60
days after the date the petitioner received
notice of the final order or decision of the
Board.”.

(2) REVIEW OBTAINED BY OFFICE OF PER-
SONNEL MANAGEMENT.—Section 7703 of title 5,
United States Code, is amended by striking
subsection (d) and inserting the following:

““(d)(1) Except as provided under paragraph
(2), this paragraph shall apply to any review
obtained by the Director of the Office of Per-
sonnel Management. The Director of the Of-
fice of Personnel Management may obtain
review of any final order or decision of the
Board by filing, within 60 days after the date
the Director received notice of the final
order or decision of the Board, a petition for
judicial review in the United States Court of
Appeals for the Federal Circuit if the Direc-
tor determines, in his discretion, that the
Board erred in interpreting a civil service
law, rule, or regulation affecting personnel
management and that the Board’s decision
will have a substantial impact on a civil
service law, rule, regulation, or policy direc-
tive. If the Director did not intervene in a
matter before the Board, the Director may
not petition for review of a Board decision
under this section unless the Director first
petitions the Board for a reconsideration of
its decision, and such petition is denied. In
addition to the named respondent, the Board
and all other parties to the proceedings be-
fore the Board shall have the right to appear
in the proceeding before the Court of Ap-
peals. The granting of the petition for judi-
cial review shall be at the discretion of the
Court of Appeals.

““(2) During the 5-year period beginning on
the effective date of the Federal Employee
Protection of Disclosures Act, this para-
graph shall apply to any review obtained by
the Director of the Office of Personnel Man-
agement. The Director of the Office of Per-
sonnel Management may obtain review of
any final order or decision of the Board by
filing, within 60 days after the date the Di-
rector received notice of the final order or
decision of the Board, a petition for judicial
review in the United States Court of Appeals
for the Federal Circuit or any court of ap-
peals of competent jurisdiction as provided
under subsection (b)(2) if the Director deter-
mines, in his discretion, that the Board erred
in interpreting a civil service law, rule, or
regulation affecting personnel management
and that the Board’s decision will have a
substantial impact on a civil service law,
rule, regulation, or policy directive. If the
Director did not intervene in a matter before
the Board, the Director may not petition for
review of a Board decision under this section
unless the Director first petitions the Board
for a reconsideration of its decision, and
such petition is denied. In addition to the
named respondent, the Board and all other
parties to the proceedings before the Board
shall have the right to appear in the pro-
ceeding before the court of appeals. The
granting of the petition for judicial review
shall be at the discretion of the Court of Ap-
peals.”.
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(m) NONDISCLOSURE POLICIES, FORMS, AND
AGREEMENTS.—

(1) IN GENERAL.—

(A) REQUIREMENT.—Each agreement in
Standard Forms 312 and 4414 of the Govern-
ment and any other nondisclosure policy,
form, or agreement of the Government shall
contain the following statement: ‘““These re-
strictions are consistent with and do not su-
persede, conflict with, or otherwise alter the
employee obligations, rights, or liabilities
created by Executive Order No. 12958; section
7211 of title 5, United States Code (governing
disclosures to Congress); section 1034 of title
10, United States Code (governing disclosure
to Congress by members of the military);
section 2302(b)(8) of title 5, United States
Code (governing disclosures of illegality,
waste, fraud, abuse or public health or safety
threats); the Intelligence ldentities Protec-
tion Act of 1982 (50 U.S.C. 421 et seq.) (gov-
erning disclosures that could expose con-
fidential Government agents); and the stat-
utes which protect against disclosure that
may compromise the national security, in-
cluding sections 641, 793, 794, 798, and 952 of
title 18, United States Code, and section 4(b)
of the Subversive Activities Act of 1950 (50
U.S.C. 783(b)). The definitions, requirements,
obligations, rights, sanctions, and liabilities
created by such Executive order and such
statutory provisions are incorporated into
this agreement and are controlling.”

(B) ENFORCEABILITY.—ANy nondisclosure
policy, form, or agreement described under
subparagraph (A) that does not contain the
statement required under subparagraph (A)
may not be implemented or enforced to the
extent such policy, form, or agreement is in-
consistent with that statement.

(2) PERSONS OTHER THAN GOVERNMENT EM-
PLOYEES.—Notwithstanding paragraph (1), a
nondisclosure policy, form, or agreement
that is to be executed by a person connected
with the conduct of an intelligence or intel-
ligence-related activity, other than an em-
ployee or officer of the Federal Government
or a State or local government, may contain
provisions appropriate to the particular ac-
tivity for which such document is to be used.
Such form or agreement shall, at a min-
imum, require that the person will not dis-
close any classified information received in
the course of such activity unless specifi-
cally authorized to do so by the United
States Government. Such nondisclosure
forms shall also make it clear that such
forms do not bar disclosures to Congress or
to an authorized official of an executive
agency or the Department of Justice that
are essential to reporting a substantial vio-
lation of law.

(n) CLARIFICATION OF WHISTLEBLOWER
RIGHTS FOR CRITICAL INFRASTRUCTURE INFOR-
MATION.—Section 214(c) of the Homeland Se-
curity Act of 2002 (Public Law 107-296) is
amended by adding at the end the following:
“For purposes of this section a permissible
use of independently obtained information
includes the disclosure of such information
under section 2302(b)(8) of title 5, United
States Code.””.

(0) EFFECTIVE DATE.—This Act shall take
effect 30 days after the date of enactment of
this Act.

Mr. LEVIN. Mr. President, I am
pleased to join Senators AKAKA, LEAHY,
DURBIN and DAYTON today in intro-
ducing the Federal Employees Protec-
tion of Disclosures Act. Our bill
strengthens the law protecting employ-
ees who blow the whistle on fraud,
waste, and abuse in Federal programs.

Whistleblowers play a crucial role in
ensuring that Congress and the public
are aware of serious cases of waste,
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fraud, and mismanagement in govern-
ment. Whistleblowing is never more
important than when our national se-
curity is at stake. Since the terrorist
attacks of September 11, 2001, coura-
geous individuals have stepped forward
to blow the whistle on significant
lapses in our efforts to protect the
United States against potential future
attacks. Most notably, FBI Agent
Coleen Rowley alerted Congress to seri-
ous institutional problems at the FBI
and their impact on the agency’s abil-
ity to effectively investigate and pre-
vent terrorism.

In another example, two Border Pa-
trol agents from my State of Michigan,
Mark Hall and Bob Lindemann, risked
their careers when they blew the whis-
tle on Border Patrol and INS policies
that were compromising security on
the Northern Border. Their disclosure
led to my holding a hearing at the Per-
manent Subcommittee on Investiga-
tions in November 2001, that exposed
serious deficiencies in the way Border
Patrol and INS were dealing with
aliens who were arrested while trying
to enter the country illegally. Since
the hearing, some of the most trouble-
some policies have been changed, im-
proving the security situation and vali-
dating the two agents’ concerns. De-
spite the fact that their concerns
proved to be dead on, shortly after they
blew the whistle, disciplinary action
was proposed against the two agents.
Fortunately in this case, whistleblower
protections worked. The Office of Spe-
cial Counsel conducted an investiga-
tion and the decision to discipline the
agents was reversed. However, that dis-
ciplinary action was proposed in the
first place is a troubling reminder of
how important it is for us to both
strengthen protections for whistle-
blowers and empower the Office of Spe-
cial Counsel to discipline managers
who seek to muzzle employees.

Agent Rowley, Mark Hall and Bob
Lindemann are simply the latest in a
long line of Federal employees who
have taken great personal risks in
blowing the whistle on government
waste, fraud, and mismanagement.
Congress has long recognized the obli-
gation we have to protect a Federal
employee when he or she discloses evi-
dence of wrongdoing in a federal pro-
gram. If an employee reasonably be-
lieves that a fraud or mismanagement
is occurring, and that employee has the
courage and the sense of responsibility
to make that fraud or mismanagement
known, it is our duty to protect the
employee from any reprisal. We want
federal employees to identify problems
so we can fix them, and if they fear re-
prisal for doing so, then we are not
only failing to protect the whistle-
blower, but we are also failing to pro-
tect the taxpayer.

I sponsored the Whistleblower Pro-
tection Act in 1989 which strengthened
and clarified whistleblower rights, as
well as the bill passed by Congress to
strengthen the law further in 1994. Un-
fortunately, however, repeated hold-
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ings by the United States Court of Ap-
peals for the Federal Circuit have cor-
rupted the intent of Congress, with the
result that additional clarifying lan-
guage is sorely needed. The case of
LaChance versus White represents per-
haps the most notable example of the
Federal Circuit’s misinterpretation of
the whistleblower law.

In LaChance, decided on May 14, 1999,
the court imposed an unfounded and
virtually unattainable standard on
Federal employee whistleblowers in
proving their cases. In that case, John
E. White was an education specialist
for the Air Force who spoke out
against a new educational system that
purported to mandate quality stand-
ards for schools contracting with the
Air Force bases. White criticized the
new system as counterproductive be-
cause it was too burdensome and seri-
ously reduced the education opportuni-
ties available on base. After making
these criticisms, local agency officials
reassigned White, relieving him of his
duties and allegedly isolating him.
However, after an independent manage-
ment review supported White’'s con-
cerns, the Air Force canceled the pro-
gram White had criticized. White ap-
pealed the reassignment in 1992 and the
case has been in litigation ever since.

The administrative judge initially
dismissed White’s case, finding that his
disclosures were not protected by the
Whistleblower Protection Act. The
MSPB, however, reversed the adminis-
trative judge’s decision and remanded
the case back to the administrative
judge, holding that since White dis-
closed information he reasonably be-
lieved evidenced gross mismanage-
ment, this disclosure was protected
under the Act. On remand, the admin-
istrative judge found that the Air
Force had violated the Whistleblower
Protection Act and ordered the Air
Force to return White to his prior sta-
tus; the MSPB affirmed the decision of
the administrative judge. OPM peti-
tioned the Federal Circuit for a review
of the board’s decision. The Federal
Circuit subsequently reversed the
MSPB’s decision, holding that there
was not adequate evidence to support a
violation under the Whistleblower Pro-
tection Act. The Federal Circuit held
that the evidence that White was a spe-
cialist on the subject at issue and
aware of the alleged improper activi-
ties and that his belief was shared by
other employees was not sufficient to
meet the ‘“‘reasonable belief” test in
the law. The court held that ‘‘the board
must look for evidence that it was rea-
sonable to believe that the disclosures
revealed misbehavior” by the Air
Force. The court went on to say: “In
this case, review of the Air Force’s pol-
icy and implementation via the QES
standards might well show them to be
entirely appropriate, even if not the
best option. Indeed, this review would
start out with a presumption that pub-
lic officers perform their duties cor-
rectly, fairly, in good faith, and in ac-
cordance with the law and governing
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regulations. . . . And this presumption
stands unless there is ‘“‘irrefragable
proof to the contrary’.”

It was appropriate for the Federal
Circuit to remand the case to the
MSPB to have it reconsider whether it
was reasonable for White to believe
that what the Air Force did in this
case involved gross mismanagement.
However, the Federal Circuit went on
to impose a clearly erroneous and ex-
cessive standard for him to dem-
onstrate his ‘‘reasonable belief’’—re-
quiring him to provide “‘irrefragable”’
proof that the Air Force had engaged
in gross mismanagement.

Irrefragable means ‘“‘undeniable, in-
contestable, incontrovertible, incapa-
ble of being overthrown.” How can a
Federal employee meet a standard of
“irrefragable’”” in proving gross mis-
management? It is a virtually impos-
sible standard of proof to meet. More-
over, there is nothing in the law or leg-
islative history that even suggests
such a standard applies to the Whistle-
blower Protection Act. The intent of
the law is not for a Federal employee
to act as an investigator and compile
“irrefragable’” proof that the Federal
Government, in fact, committed fraud,
waste or abuse. Rather, under the clear
language of the statute, the employee
needs only to have ‘‘a reasonable be-
lief”” that there is fraud, waste or abuse
occurring in order to make a protected
disclosure.

LaChance is only one example of the
Federal Circuit misinterpreting the
law. Our bill corrects LaChance and as
well as several other Federal Circuit
holdings. In addition, the bill strength-
ens the Office of Special Counsel and
creates additional protections for fed-
eral employees who are retaliated
against for blowing the whistle.

One of the most important issues ad-
dressed in the bill is to clarify again
that the law is intended to protect a
broad range of whistleblower disclo-
sures. The legislative history sup-
porting the 1994 Whistleblower Protec-
tion Act amendments emphasized: “‘[I]t
also is not possible to further clarify
the clear language in section 2302(b)(8)
that protection for ‘“‘any’” whistle-
blowing disclosure truly means ‘“‘any.”
A protected disclosure may be made as
part of an employee’s job duties, may
concern policy or individual mis-
conduct, and may be oral or written
and to any audience inside or outside
the agency, without restriction to
time, place, motive or content.”

Despite this clear Congressional in-
tent that was clearly articulated in
1994, the Federal Circuit has acted to
push a number of whistleblower disclo-
sures outside the protections of the
whistleblower law. For example, in
Horton versus the Department of the
Navy, the Federal Circuit ruled that a
whistleblower’s disclosures to co-work-
ers, or to the wrong-doer, or to a super-
visor were not protected by the WPA.
In Willis versus the Department of Ag-
riculture, the court ruled that a whis-
tleblower’s disclosures to officials in
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the agency chain of command or those
made in the course of normal job duties
were not protected. In Huffman versus
Office of Personnel Management, the
Federal Circuit reaffirmed Horton and
Willis. And in Meuwissen versus De-
partment of Interior, the Federal Cir-
cuit held that a whistleblower’s disclo-
sures of previously known information
do not qualify as ‘‘disclosures’ under
the WPA. All of these rulings violate
clear Congressional intent to afford
broad protection to whistleblower dis-
closures.

In order to make it clear that any
lawful disclosure that an employee or
job applicant reasonably believes is
evidence of waste, fraud, abuse, or
gross mismanagement is covered by
the WPA, the bill codifies previous
statements of Congressional intent.
Using the 1994 legislative history, it
amends the whistleblower statute to
cover any disclosure of information
without restriction to time, place,
form, motive or context, or prior dis-
closure made to any person by an em-
ployee or applicant, including a disclo-
sure made in the ordinary course of an
employee’s duties that the employee or
applicant reasonably believes is cred-
ible evidence of any violation of any
law, rule, or regulation, or other mis-
conduct specified in the whistleblower
law. I want to emphasize here that,
other than the explicitly listed excep-
tions identified in the statute, we in-
tend for there to be no exceptions, in-
ferred or otherwise, as to what is a pro-
tected disclosure. And the prohibition
on inferred exceptions is intended to
apply to all protected speech cat-
egories in section 2302(b)(8) of the law.
The intent here, again, is to make it
clear that when the WPA speaks of pro-
tecting disclosures by federal employ-
ees “‘any’’ means ‘“‘any.”’

The bill also addresses the clearly er-
roneous standard established by the
Federal Circuit’s LaChance decision |
mentioned earlier. Rather than needing
“irrefragable proof’” to overcome the
presumption that a public officer per-
formed his or her duties correctly, fair-
ly, in good faith, and in accordance
with the law and regulations, the bill
makes it clear that the whistleblower
can rebut this presumption with ‘“‘sub-
stantial evidence.”” This burden of
proof is a far more reasonable and ap-
propriate standard for whistleblowing
cases.

In the 1994 WPA amendments, Con-
gress attempted to expand relief for
whistleblowers by replacing ‘‘compen-
satory’ damages with all direct or in-
direct ‘‘consequential”’ damages.
Again, despite clear Congressional in-
tent, the Federal Circuit has narrowed
the scope of relief available to whistle-
blowers who have been hurt by adverse
personnel actions. Our legislation
would clarify the law to provide whis-
tleblowers with relief for ‘‘compen-
satory or consequential damages.”

The Federal Circuit’s repeated mis-
interpretations of the whistleblower
law are unacceptable and demand Con-

CONGRESSIONAL RECORD — SENATE

gressional action. In response to the
court’s inexplicable and inappropriate
rulings, our bill would suspend for five
years the Federal Circuit’s exclusive
jurisdiction over whistleblower ap-
peals. It would instead allow a whistle-
blower to file a petition to review a
final order or final decision of the
MSPB in the Federal Circuit or in any
other United States appellate court of
competent jurisdiction as defined
under 5 U.S.C. 7703(b)(2). In most cases,
using another court would mean going
to the federal circuit where the con-
tested personnel action took place.
This five year period would allow Con-
gress to evaluate whether other appel-
late courts would issue whistleblower
decisions which are consistent with the
Federal Circuit’s interpretation of
WPA protections and guide Congres-
sional efforts to clarify the law if nec-
essary.

In addition to addressing jurisdic-
tional issues and troublesome Federal
Circuit precedents, our bill would also
make important additions to the list of
protected disclosures. First, it would
subject certain disclosures of classified
information to whistleblower protec-
tions. However, in order for a disclo-
sure of classified information to be pro-
tected, the employee would have to
possess a reasonable belief that the dis-
closure was direct and specific evidence
of a violation of law, rule or regula-
tion, gross mismanagement, a (ross
waste of funds, an abuse of authority, a
substantial and specific danger to pub-
lic health or safety, or a false state-
ment to Congress on an issue of mate-
rial fact. A whistleblower must also
limit the disclosure to a member of
Congress or staff of the executive or
legislative branch holding the appro-
priate security clearance and author-
ized to receive the information dis-
closed. Federal agencies covered by the
WPA would be required to establish a
process to provide confidential advice
to employees on how to lawfully make
a protected disclosure of classified in-
formation to Congress.

Current law permits Federal employ-
ees to file a case at the MSPB when
they feel that a manager has taken a
personnel action against them in retal-
iation for blowing the whistle. The leg-
islation would add three new personnel
actions to the list of adverse actions
that cannot be taken against whistle-
blowers for engaging in protected ac-
tivity. These actions would include en-
forcement of any nondisclosure policy,
form or agreement against a whistle-
blower for making a protected disclo-
sure; the suspension, revocation, or
other determination relating to a whis-
tleblower’s security clearance; and an
investigation of an employee or appli-
cant for employment if taken due to
their participation in whistleblowing
activity.

It is important to note that, if it is
demonstrated that a security clearance
was suspended or revoked in retalia-
tion for whistleblowing, the legislation
limits the relief that the MSPB and re-
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viewing court can order. The bill speci-
fies that the MSPB or reviewing court
may issue declaratory and other appro-
priate relief but may not direct a secu-
rity clearance to be restored. Appro-
priate relief may include back pay, an
order to reassign the employee, attor-
ney fees, or any other relief the Board
or court is authorized to provide for
other prohibited personnel practices. In
addition, if the Board finds an action
on a security clearance to have been il-
legal, it may bar the agency from di-
rectly or indirectly taking any other
personnel action based on that illegal
security clearance action. Our legisla-
tion would also require the agency to
review and provide a report to Congress
detailing the circumstances of the
agency’s security clearance decision,
and authorizes expedited MSPB review
of whistleblower cases where a security
clearance was revoked or suspended.
The latter is important because a per-
son whose clearance has been sus-
pended or revoked and whose job re-
sponsibilities require clearance may be
unable to work while their case is
being considered.

Qur bill would also add two prohib-
ited personnel practices to the whistle-
blower law. First, it would codify the
‘“‘anti-gag’ provision that has been in
force since 1988, by virtue of its inclu-
sion in appropriations bills. Second, it
would prohibit a manager from initi-
ating an investigation of an employee
or applicant for employment because
they engaged in a protected activity,
including whistleblowing.

Another issue addressed in the bill
involves certain employees who are ex-
cluded from the WPA. Among these are
employees who hold ‘‘confidential pol-
icy-making positions.” In 1994, Con-
gress amended the WPA to keep agen-
cies from designating employees con-
fidential policymakers after the em-
ployees filed whistleblower complaints.
The WPA also allows the President to
exclude from WPA jurisdiction any
agency whose principal function is the
conduct of foreign intelligence or coun-
terintelligence activities. Our legisla-
tion maintains this authority but
makes it clear that a decision to ex-
clude an agency from WPA protections
must also be made prior to a personnel
action being taken against a whistle-
blower from that agency. This provi-
sion is necessary to ensure that agen-
cies cannot argue that employees are
exempt from whistleblower protections
after an employee files a claim that
they were retaliated against.

Another key section of the bill would
strengthen the Office of Special Coun-
sel. OSC is the independent federal
agency responsible for investigating
and prosecuting federal employee com-
plaints of whistleblower retaliation.
Current law, however, limits OSC’s
ability to effectively enforce and de-
fend whistleblower laws. For example,
the law provides the OSC with no au-
thority to request the Merit Systems
Protection Board to reconsider one of
its decisions or to seek appellate re-
view of an MSPB decision. Even when



June 10, 2003

another party petitions for a review of
a MSPB decision, OSC is typically de-
nied the right to participate in the pro-
ceedings.

Our bill would provide explicit au-
thority for the Office of Special Coun-
sel to appear in any civil action
brought in connection with the whis-
tleblower law. In addition, it would au-
thorize OSC to obtain circuit court re-
view of any MSPB order in a whistle-
blowing case if the OSC determines the
Board erred and the case would have a
substantial impact on the enforcement
of the whistleblower statute. In a let-
ter to me addressing these provisions,
Special Counsel Elaine Kaplan said, “‘l
believe that these changes are nec-
essary, not only to ensure OSC’s effec-
tiveness, but to address continuing
concerns about the whittling away of
the WPA'’s protections by narrow judi-
cial interpretations of the law.” | ask
unanimous consent that the OSC letter
be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. OFFICE OF SPECIAL COUNSEL,
Washington, DC, September 11, 2002.
Hon. CARL LEVIN,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEVIN: Thank you for giv-
ing me the opportunity to comment on the
proposed Title VI of H.R. 5005, concerning
the protection of federal employee whistle-
blowers.

As the head of the U.S. Office of Special
Counsel (OSC), the independent federal agen-
cy that is responsible for investigating and
prosecuting federal employees’ complaints of
whistleblower retaliation, | share your rec-
ognition that it is crucial to ensure that the
laws protecting whistleblowers are strong
and effective. Federal employees are often in
the best position to observe and identify offi-
cial misconduct or malfeasance as well as
dangers to the public health and safety, and
the national security.

Now, perhaps more than ever before, our
national interest demands that federal work-
ers feel safe to come forward to bring appro-
priate attention to these conditions so that
they may be corrected. Further, and again
more than ever, the public now needs assur-
ance that the workforce which is carrying
out crucial operations is alert, and that its
leaders welcome and encourage their con-
structive participation in making the gov-
ernment a highly efficient and effective
steward of the public interest.

To these ends, Title VI contains a number
of provisions that will strengthen the Whis-
tleblower Protection Act (WPA) and close
loopholes in the Act’s coverage. The amend-
ment would reverse the effects of several ju-
dicial decisions that have imposed unduly
narrow and restrictive tests for determining
whether employees qualify for the protection
of the WPA. These decisions, among other
things, have held that employees are not
protected against retaliation when they
make their disclosures in the line of duty or
when they confront subject officials with
their suspicions of wrongdoing. They have
also made it more difficult for whistle-
blowers to secure the Act’s protection by
interposing what the Court of Appeal for the
Federal Circuit has called an “‘irrefragable”
presumption that government officials per-
form their duties lawfully and in good faith.

In addition to reversing these rulings,
Title VI would grant the Special Counsel
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independent litigating authority and the
right to request judicial review of decisions
of the Merit Systems Protection Board
(MSPB) in cases that will have a substantial
impact upon the enforcement of the WPA. |
firmly believe that these changes are nec-
essary, not only to ensure OSC’s effective-
ness, but to address continuing concerns
about the whittling away of the WPA'’s pro-
tections by narrow judicial interpretations
of the law. The changes would ensure that,
OSC, the government agency charged with
protecting whistleblowers, will have a mean-
ingful opportunity to participate in the
shaping of the law.

Further, Title VI would strengthen OSC’s
capacity to use its disciplinary action au-
thority to deter agency supervisors, man-
agers, and other officials from engaging in
retaliation, and to punish those who do so.
The amendment does this in two ways. First,
it clarifies the burden of proof in discipli-
nary action cases that OSC brings by em-
ploying the test first set forth by the Su-
preme Court in Mt. Healthy School District
v. Board of Education. Under this test, in
order to secure discipline of an agency offi-
cial accused of engaging in whistleblower re-
taliation, OSC would have to show that pro-
tected whistleblowing was a ‘‘significant,
motivating factor’ in the decision to take or
threaten to take a personnel action. If OSC
made such a showing, the MSPB would order
appropriate discipline unless the official
showed, by preponderant evidence, that he or
she would have taken or threatened to take
the same action even had there been no pro-
tected activity.

This change is necessary in order to ensure
that the burden of proof in these cases is not
so onerous as to make it virtually impossible
to secure discipline against retaliators.
Under current law, OSC bears the unprece-
dented burden of demonstrating that pro-
tected activity was the but-for cause of an
adverse personnel action against a whistle-
blower. The amendment would correct the
imbalance by imposing the well-established
Mt. Healthy test in these cases.

In addition, the bill would relieve OSC of
attorney fee liability in disciplinary action
cases in which it ultimately does not prevail.
The amendment would shift liability for fees
to the manager’s employing agency, where
an award of fees would be in the interest of
justice. The employing agency would indem-
nify the manager for these costs which would
have been incurred by him in the course of
performing his official duties.

Under current law, if OSC ultimately does
not prevail in a case it brings against a man-
ager whom our investigation shows has en-
gaged in retailiation, then we must pay at-
torney fees, even if our prosecution decision
was an entirely reasonable one. For a small
agency like OSC, with a limited budget, the
specter of having to pay large attorney fee
awards simply because we do not ultimately
prevail in a case, is a significant obstacle to
our ability to use this important authority
to hold managers accountable. It is, more-
over, an unprecedented burden; virtually all
fee shifting provisions which could result in
an award of fees against a government agen-
cy, depend upon a showing that the govern-
ment agency has acted unreasonably or in
bad faith.

In addition to these provisions, the bill
would also provide that for a period of five
years, beginning on February 1, 2003, there
would be multi-circuit review of decisions of
the MSPB, just as there is now multi-circuit
review of decisions of the MSPB’s sister
agency, the Federal Labor Relations Author-
ity. This experiment will give Congress the
opportunity to judge whether providing
broader perspectives of all of the nation’s
courts of appeals will enhance the develop-
ment of the law under the WPA.
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There are several other provisions of the
amendments that would strengthen the Act’s
coverage and remedies. The amendments, for
example, would extend coverage of the WPA
to circumstances in which an agency initi-
ated an investigation of an employee or ap-
plicant in reprisal for whistleblowing or
where an agency implemented an illegal non-
disclosure form or policy. The amendments
also would authorize an award of compen-
satory damages in federal employee whistle-
blower cases. Such awards are authorized for
federal employees under the civil rights acts,
and for environmental and nuclear whistle-
blowers, among others, under other federal
statutes. Given the important public policies
underlying the WPA, it seems appropriate
that the same sort of make whole relief
should be available to federal employee whis-
tleblowers.

Finally, Title VI contains a provision that
would provide relief to employees who allege
that their security clearances were denied or
revoked because of protected whistleblowers,
without interfering with the longstanding
authority of the President to make security
clearance determinations. The amendment
would allow employees to file OSC com-
plaints alleging they suffered a retaliatory
adverse security clearance determination.
OSC would be given the authority to inves-
tigate such complaints and the MSPB would
have the authority to issue declaratory and
appropriate relief other than ordering the
restoration of the clearance. Further, where
the Board found retaliation, the employing
agency would be required to conduct its own
investigation of the revocation and report
back to Congress.

The amendment provides a balanced reso-
lution of the tension between protecting na-
tional security whistleblowers against retal-
iation and maintaining the President’s tradi-
tional prerogative to decide who will have
access to classified information. Especially
in light of the current heightened concerns
about issues of national security, this
change in the law is clearly warranted.

Thank you again for providing me with an
opportunity to comment on these amend-
ments, and for your continuing interest in
the work of the Office of Special Counsel.

Sincerely,
ELAINE KAPLAN.

Mr. LEVIN. OSC currently has the
authority to pursue disciplinary action
against managers who retaliate against
whistleblowers. However, Federal Cir-
cuit decisions, like LaChance, have un-
dermined the agency’s ability to suc-
cessfully pursue such cases. The Spe-
cial Counsel has said that ‘“‘change is
necessary in order to ensure that the
burden of proof in these cases is not so
onerous as to make it virtually impos-
sible to secure disciplinary action
against retaliators.” In addition to it
being difficult to win, if the OSC loses
a disciplinary case, it has to pay the
legal fees of those against whom OSC
initiates disciplinary action. In its let-
ter, OSC said that ‘“‘the specter of hav-
ing to pay large attorney fee awards

is a significant obstacle to our
ability to use this important authority
to hold managers accountable.”” Our
bill addresses these problems by estab-
lishing a reasonable burden of proof for
disciplinary actions and requiring the
employing agency, not the OSC, to re-
imburse the prevailing party for attor-
ney fees in a disciplinary proceeding.

Finally, the bill addresses a new
issue that has arisen in connection
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with the recent enactment of the
Homeland Security Act or HSA. To
evaluate the vulnerability to terrorist
attack of certain critical infrastruc-
ture such as chemical plants, computer
networks and other key facilities, the
HSA asks private companies that own
these facilities to submit unclassified
information about them to the govern-
ment. In doing so, the law also created
some ambiguity on the question of
whether federal employee whistle-
blowers would be protected by the WPA
if they should disclose information
that has been independently obtained
by the whistleblower about such facili-
ties but which may also have been dis-
closed to the government as under the
critical infrastructure information pro-
gram.

While | believe it was Congress’ in-
tent to extend whistleblower protec-
tions to federal employees who disclose
such independently obtained informa-
tion, the law’s ambiguities are trouble-
some in the context of the tendency of
the Federal Circuit to narrowly con-
strue the scope of protections afforded
by the WPA. Our bill would thus clar-
ify that whistleblower protections do
extend to federal employees who dis-
close independently obtained informa-
tion that may also have been disclosed
to the government as part of the crit-
ical infrastructure information pro-
gram.

We need to encourage federal em-
ployees to blow the whistle on waste,
fraud and abuse in federal government
agencies and programs. These people
take great risks and often face enor-
mous obstacles in doing what they be-
lieve is right. The Congress and the
country owe a particular debt of grati-
tude to those whistleblowers who put
their careers on the line to protect na-
tional security. Since September 11,
2001, we have seen a number of exam-
ples of how crucial people like Coleen
Rowley, Mark Hall and Bob Lindemann
are to keeping our country safe. | re-
quest unanimous consent to print a let-
ter from Agent Rowley in the RECORD.
In the letter she says that when she
blew the whistle, she was lucky enough
to garner the support of many of her
colleagues and members of Congress.
However, her letter warns that for
every Coleen Rowley, ‘“‘there are many
more who do not benefit from the rel-
ative safety of public notoriety.” It is
to protect those responsible, coura-
geous many that we offer this legisla-
tion. We need more like them.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

SEPTEMBER 2, 2002.

DEAR SENATORS: | have proudly served in
federal law enforcement for over 21 years.
Prior to my personal involvement in a spe-
cific matter, | did not fully appreciate the
strong disincentives that sometimes keep
government employees from exposing waste,
fraud, abuse, or other failures they witness
on the job. Nor did | appreciate the strong
incentives that do exist for agencies to avoid
institutional embarrassment.

The decision to step forward with informa-
tion that exposed my agency to scrutiny was
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one of the most difficult of my career. | did
not come to it quickly or lightly. I first at-
tempted to warn my superiors through reg-
ular channels. Only after those warnings
failed to bring about the necessary response
and congressional inquiry was initiated, did
it go outside the agency with my concerns. |
had no intention or desire to be in the public
spotlight, so | did not go to the news media.
| provided the information to Members of
Congress with oversight responsibility. | felt
compelled to do so because my responsibility
is to the American people, not to a govern-
ment agency.

Unfortunately, the cloak of secrecy which
is necessary for the effective operation of
government agencies involved in national se-
curity and criminal investigations fosters an
environment where the incentives to avoid
embarrassment and the disincentives to step
forward combine. When that happens, the
public loses. We need laws that strike a bet-
ter balance, that are able to protect effective
government operation without sacrificing
accountability to the public. I was lucky
enough to garner a good deal of support from
my colleagues in the Minneapolis office and
Members of Congress. But for every one like
me, there are many more who do not benefit
from the relative safety of public notoriety.
They need credible, functioning rights and
remedies to retain the freedom to warn.

I also need to state that | write this letter
in my personal capacity, and that it reflects
my personal views only, not those of the gov-
ernment agency for which | work.

Thank you for your consideration.

COLEEN ROWLEY.

Mr. LEVIN. | ask unanimous consent
to print in the RECORD a section-by-
section explanation of the bill.

There being no objection, the anal-
ysis was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION ANALYSIS OF THE FEDERAL

EMPLOYEE PROTECTION OF DISCLOSURES ACT

The Federal Employee Protection of Dis-
closures Act would strengthen protections
for federal employees who blow the whistle
on waste, fraud and abuse in the federal gov-
ernment.

Protected Whistleblower Disclosures. To
correct court decisions improperly limiting
the disclosures protected by the Whistle-
blower Protection Act (WPA), section (b) of
the bill would clarify Congressional intent
that the law covers ‘any’ whistleblowing dis-
closure, whether that disclosure is made as
part of an employee’s job duties, concerns
policy or individual misconduct, is oral or
written, or is made to any audience inside or
outside an agency, and without restriction
to time, place, motive or context. This sec-
tion would also protect certain disclosures of
classified information to Congress when the
disclosure is to a Member or legislative staff
holding an appropriate security clearance
and authorized to receive the type of infor-
mation disclosed.

Informal Disclosures. Section (c) would
clarify the definition of ‘‘disclosure’ to in-
clude a formal or informal communication
or transmission.

Irrefragable Proof. In LaChance v. White,
the U.S. Court of Appeals for the Federal
Circuit imposed an erroneous standard for
determining when an employee makes a pro-
tected disclosure under the WPA. Under the
clear language of the statute, an employee
need only have a reasonable belief that he or
she is providing evidence of fraud, waste or
abuse to make a protected disclosure. But
the court ruled that an employee had to have
“irrefragable proof’” meaning undeniable and
incontestable proof to overcome the pre-
sumption that a public officer is performing
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their duties in accordance with law. Section
(d) would replace this unreasonable standard
of proof by providing that a whistleblower
can rebut the presumption with ‘“‘substantial
evidence.”

Prohibited Personnel Actions. Section
(e)(1) would add three actions to the list of
prohibited personnel actions that may not be
taken against whistleblowers for protected
disclosures: enforcement of a nondisclosure
policy, form or agreement; suspension, rev-
ocation, or other determination relating to
an employee’s security clearance; and inves-
tigation of an employee or applicant for em-
ployment due to protected whistleblowing
activities.

Nondisclosure Actions Against Whistle-
blowers. Section (e)(2) would bar agencies
from implementing or enforcing against
whistleblowers any nondisclosure policy,
form or agreement that fails to contain spec-
ified language preserving the right of gov-
ernment employees to disclose certain pro-
tected information. It would also prohibit a
manager from initiating an investigation of
an employee or applicant for employment
because they engaged in protected activity.

Retaliations Involving Security Clear-
ances. Section (e)(3) would make it a prohib-
ited personnel practice for a manager to sus-
pend, revoke or take other action with re-
spect to an employee’s security clearance in
retaliation for whistleblowing. This section
would also authorize the Merit Systems Pro-
tection Board (MSPB) to conduct an expe-
dited review of such matters and issue de-
claratory and other appropriate relief, but
would not empower MSPB to restore a secu-
rity clearance. If MSPB or a reviewing court
were to find that a security clearance deci-
sion was retaliatory, the agency involved
would be required to review its security
clearance decision and issue a report to Con-
gress explaining it.

Exclusions from WPA. Current law allows
the President to exclude certain employees
and agencies from the WPA if they perform
certain intelligence related or policy making
functions. In 1994, Congress amended the
WPA to stop agencies from removing em-
ployees from WPA coverage after the em-
ployees filed whistleblower complaints. Sec-
tion (f) would also require that removal of an
agency from the WPA be made prior to a per-
sonnel action being taken against a whistle-
blower at that agency.

Attorney Fees. The Office of Special Coun-
sel (OSC) has authority to pursue discipli-
nary action against managers who retaliate
against whistleblowers. Currently, if OSC
loses a disciplinary case, it must pay the
legal fees of those against whom it initiated
the action. Because the amounts involved
could significantly deplete OSC’s limited re-
sources, section (g) would require the em-
ploying agency, rather than OSC, to reim-
burse the manager’s attorney fees.

Compensatory Damages. In the 1994 WPA
amendments, Congress attempted to expand
relief for whistleblowers by replacing ‘‘com-
pensatory’ damages with direct and indirect
‘“‘consequential”’ damages. Despite Congres-
sional intent, the Federal Circuit narrowed
the scope of relief available to whistle-
blowers. To correct the court’s misinter-
pretation of the law, section (h) would pro-
vide whistleblowers with relief for compen-
satory or consequential damages.

Burden of Proof in Disciplinary Actions.
Currently, when OSC pursues disciplinary
action against managers who retaliate
against whistleblowers, OSC must dem-
onstrate that an adverse personnel action
would not have occurred ““but for” the whis-
tleblower’s protected activity. Section (i)
would establish a more reasonable burden of
proof by requiring OSC to demonstrate that
the whistleblower’s protected disclosure was
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a ‘““motivating factor’ in the decision by the
manager to take the adverse action, even if
other factors also motivated the decision.
This burden would be similar to the ap-
proach taken in the 1991 Civil Rights Act.

Disclosures to Congress. Section (j) would
require agencies to establish a process to
provide confidential advice to employees on
how to lawfully make a protected disclosure
of classified information to Congress.

Authority of Special Counsel. Under cur-
rent law, OSC has no authority to request
MSPB to reconsider a decision or seek appel-
late review of a MSPB decision. This limita-
tion undermines OSC’s ability to protect
whistleblowers and integrity of the WPA.
Section (k) would authorize OSC to appear in
any civil action brought in connection with
the WPA and request appellate review of any
MSPB order where OSC determines MSPB
erred and the case would have a substantial
impact on WPA enforcement.

Judicial Review. In 1982, Congress replaced
normal Administrative Procedures Act ap-
pellate review of MSPB decisions with exclu-
sive jurisdiction in the U.S. Court of Appeals
for the Federal Circuit. While the 1989 WPA
and its 1994 amendments strengthened and
clarified whistleblower protections, Federal
Circuit holdings have repeatedly misinter-
preted key provisions of the law. Subject to
a five year sunset, section (I) would suspend
the Federal Circuit’s exclusive jurisdiction
over whistleblower appeals and allow peti-
tions for review to be filed either in the Fed-

eral Circuit or any other federal circuit
court of competent jurisdiction.
Nondisclosure Restrictions on Whistle-

blowers. Section (m) would require all fed-
eral nondisclosure policies, forms and agree-
ments to contain specified language pre-
serving the right of government employees
to disclose certain protected information.
This section would codify the so-called anti-
gag provision that has been included in fed-
eral appropriations bills since 1988.

Critical Infrastructure Information. Sec-
tion (n) would clarify that section 214(c) of
the Homeland Security Act (HSA) maintains
existing WPA rights for independently ob-
tained information that may also qualify as
critical infrastructure information under the
HSA.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 164—RE-
AFFIRMING SUPPORT OF THE
CONVENTION ON THE PREVEN-
TION AND PUNISHMENT OF THE
CRIME OF GENOCIDE AND AN-
TICIPATING THE COMMEMORA-
TION OF THE 15TH ANNIVER-
SARY OF THE ENACTMENT OF
THE GENOCIDE CONVENTION IM-
PLEMENTATION OF 1987 (THE
PROXMIRE ACT) ON NOVEMBER
4, 2003

Mr. ENSIGN (for himself, Mr.
CORZINE, Mr. EDWARDS, Mr. BAYH, Mr.
SARBANES, Mr. CONRAD, Mr. REED, Ms.
LANDRIEU, Mr. JEFFORDS, Mr. KOHL,
Mr. LIEBERMAN, Mr. KENNEDY, Mr.
ALLEN, Mr. BIDEN, Mr. SANTORUM, Mrs.
DoLE, Mrs. BOXER, and Mr. DURBIN)
submitted the following resolution;
which was referred to the Committee
on the Judiciary:

S. RES. 164

Whereas, in 1948, in the shadow of the Holo-
caust, the international community re-
sponded to Nazi Germany’s methodically or-
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chestrated acts of genocide by approving the
Convention on the Prevention and Punish-
ment of the Crime of Genocide, done at Paris
on December 9, 1948;

Whereas the Convention on the Prevention
and Punishment of the Crime of Genocide
confirms that genocide is a crime under
international law, defines genocide as cer-
tain acts committed with intent to destroy a
national, ethnical, racial, or religious group,
and provides that parties to the Convention
undertake to enact domestic legislation pro-
viding effective penalties for persons who are
guilty of genocide;

Whereas the United States, under Presi-
dent Harry Truman, was the first nation to
sign the Convention on the Prevention and
Punishment of the Crime of Genocide;

Whereas the United States Senate ap-
proved the resolution of advice and consent
to the Convention on the Prevention and
Punishment of the Crime of Genocide on
February 19, 1986;

Whereas the Genocide Convention Imple-
mentation Act of 1987 (the Proxmire Act)
(Public Law 100-606), signed into law by
President Ronald Reagan on November 4,
1988, enacted chapter 50A of title 18, United
States Code, to criminalize genocide;

Whereas the enactment of the Genocide
Convention Implementation Act marked a
principled stand by the United States
against the crime of genocide and an impor-
tant step toward ensuring that the lessons of
the Holocaust, the Armenian Genocide, and
genocides in Cambodia, Rwanda and else-
where will be used to help prevent future
genocides;

Whereas a clear consensus exists within
the international community against geno-
cide, as evidenced by the fact that 133 na-
tions are party to the Convention on the Pre-
vention and Punishment of the Crime of
Genocide;

Whereas, despite this consensus, many
thousands of innocent people continue to fall
victim to genocide, and the denials of past
instances of genocide continue; and

Whereas November 4, 2003 is the 15th anni-
versary of the enactment of the Genocide
Convention Implementation Act of 1987 (the
Proxmire Act): Now, therefore, be it

Resolved, That the Senate—

(1) reaffirms its support for the Convention
on the Prevention and Punishment of the
Crime of Genocide;

(2) anticipates the commemoration of the
15th anniversary of the enactment of the
Genocide Convention Implementation Act of
1987 (the Proxmire Act) on November 4, 2003;
and

(3) encourages the people and the Govern-
ment of the United States to rededicate
themselves to the cause of ending the crime
of genocide.

SENATE RESOLUTION 165—COM-
MENDING BOB HOPE FOR HIS
DEDICATION AND COMMITMENT
TO THE NATION

Mr. FRIST submitted the following
resolution; which was considered and
agreed to:

S. REsS. 165

Whereas Bob Hope is unique in the history
of American entertainment and a legend in
vaudeville, radio, film, and television;

Whereas Bob Hope is a dedicated patriot
whose unselfish and incomparable service to
his adopted country inspired him, for more
than six decades, from World War 1l to the
Persian Gulf War, to travel around the world
to entertain and support American service
men and women;

Whereas Bob Hope has personally raised
over $1,000,000,000 for United States war re-
lief and over seventy United States charities;

S7643

Whereas Bob Hope’s life long commitment
to public service has made him one of the
most loved, honored, and esteemed per-
formers in history, and has brought him the
admiration and gratitude of millions and the
friendship of every President of the United
States since Franklin D. Roosevelt;

Whereas Bob Hope, in a generous commit-
ment to public service, has donated his per-
sonal papers, radio and television programs,
scripts, his treasured Joke File and the live
appearances he made around the world in
support of American Armed Forces to the Li-
brary of Congress (the ‘“Library’) and the
American people;

Whereas Bob and Dolores Hope and their
family have established and endowed in the
Library a Bob Hope Gallery of American En-
tertainment—a permanent display of rotat-
ing items from the Hope Collection—and has
donated a generous gift of $3,500,000 for the
preservation of the collection; and

Whereas all Americans have greatly bene-
fitted from Bob Hope’s generosity, charitable
work, and extraordinary creativity: Now
therefore, be it

Resolved, That the Senate—

(1) commends Bob Hope for his dedication
and commitment to the United States of
America;

(2) expresses its sincere gratitude and ap-
preciation for his example of philanthropy
and public service to the American people;
and

(3) directs the Secretary of the Senate to
transmit a copy of this resolution to Bob
Hope.

SENATE CONCURRENT RESOLU-
TION 52—EXPRESSING THE
SENSE OF CONGRESS THAT THE
UNITED STATES GOVERNMENT
SHOULD SUPPORT THE HUMAN
RIGHTS AND DIGNITY OF ALL
PERSONS WITH DISABILITIES BY
PLEDGING SUPPORT FOR THE
DRAFTING AND WORKING TO-
WARD THE ADOPTION OF A THE-
MATIC CONVENTION ON THE
HUMAN RIGHTS AND DIGNITY OF
PERSONS WITH DISABILITIES BY
THE UNITED NATIONS GENERAL
ASSEMBLY TO AUGMENT THE
EXISTING UNITED NATIONS
HUMAN RIGHTS SYSTEM, AND
FOR OTHER PURPOSES

Mr. HARKIN (for himself, Mr.
CHAFEE, and Mr. KENNEDY) submitted
the following concurrent resolution;
which was referred to the Committee
on Foreign Relations:

S. CON. RESs. 52

Whereas all people are endowed with an in-
estimable dignity, which is based on auton-
omy and self-determination, and which re-
quires that every person be placed at the
center of all decisions affecting such person,
and the inherent equality of all people and
the ethical requirement of every society to
honor and sustain the freedom of any indi-
vidual with appropriate communal support;

Whereas more than 600,000,000 people have
a disability;

Whereas more than two-thirds of all per-
sons with disabilities live in developing
countries, and only 2 percent of children
with disabilities in the developing world re-
ceive any education or rehabilitation;

Whereas during the last 2 decades, a sub-
stantial shift has occurred globally in gov-
ernmental and nongovernmental institutions
from an approach of charity toward persons
with disabilities to the recognition of the in-
herent universal human rights of persons
with disabilities;
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