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S. CON. RES. 7
At the request of Mr. MCcCAIN, his
name was added as a cosponsor of S.
Con. Res. 7, supra.
S. CON. RES. 7
At the request of Mr. CAMPBELL, the
names of the Senator from lowa (Mr.
GRASSLEY) and the Senator from North
Carolina (Mr. EDWARDS) were added as
cosponsors of S. Con. Res. 7, supra.
S. RES. 133
At the request of Mr. DURBIN, the
name of the Senator from New York
(Mr. SCHUMER) was added as a cospon-
sor of S. Res. 133, a resolution con-
demning bigotry and violence against
Arab Americans, Muslim Americans,
South-Asian Americans, and Sikh
Americans.
AMENDMENT NO. 691
At the request of Mrs. CLINTON, her
name was added as a cosponsor of
amendment No. 691 proposed to S. 1050,
an original bill to authorize appropria-
tions for fiscal year 2004 for military
activities of the Department of De-
fense, for military construction, and
for defense activities of the Depart-
ment of Energy, to prescribe personnel
strengths for such fiscal year for the
Armed Forces, and for other purposes.
AMENDMENT NO. 785
At the request of Mr. WARNER, his
name and the name of the Senator
from Michigan (Mr. LEVIN) were added
as cosponsors of amendment No. 785
proposed to S. 1050, an original bill to
authorize appropriations for fiscal year
2004 for military activities of the De-
partment of Defense, for military con-
struction, and for defense activities of
the Department of Energy, to prescribe
personnel strengths for such fiscal year
for the Armed Forces, and for other
purposes.
AMENDMENT NO. 785
At the request of Mr. LIEBERMAN, his
name was added as a cosponsor of
amendment No. 785 proposed to S. 1050,
supra.
AMENDMENT NO. 785
At the request of Mr. KERRY, his
name was added as a cosponsor of
amendment No. 785 proposed to S. 1050,
supra.
AMENDMENT NO. 785
At the request of Mr. DoDD, the
names of the Senator from Maryland
(Mr. SARBANES), the Senator from
Rhode Island (Mr. REeD), the Senator
from Washington (Mrs. MURRAY), the
Senator from New York (Mr. SCHUMER),
the Senator from Vermont (Mr. JEF-
FORDS), the Senator from New York
(Mrs. CLINTON), the Senator from
Maine (Ms. SNOWE), the Senator from
Maryland (Ms. MIKULSKI), the Senator
from Massachusetts (Mr. KENNEDY), the
Senator from Montana (Mr. BAuUCUS),
the Senator from California (Mrs. FEIN-
STEIN), and the Senator from Illinois
(Mr. DURBIN) were added as cosponsors
of amendment No. 785 proposed to S.
1050, supra.
AMENDMENT NO. 785
At the request of Mr. SMITH, his
name was added as a cosponsor of
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amendment No. 785 proposed to S. 1050,
supra.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. HARKIN (for himself, Mr.
SPECTER, Mr. KOHL, Mr. DUR-
BIN, Mr. FEINGOLD, Mrs. CLIN-
TON, and Mr. SCHUMER):

S. 1103. A bill to clarify the authority
of the Secretary of Agriculture to pre-
scribe performance standards for the
reduction of pathogens in meat, meat
products, poultry, and poultry products
processed by establishments receiving
inspection services and to enforce the
Hazard Analysis and Critical Control
Point (HACCP) System requirements,
sanitation requirements, and the per-
formance standards; to the Committee
on Agriculture, Nutrition, and For-
estry.

Mr. HARKIN. Mr. President, today |
am introducing the Meat and Poultry
Pathogen Reduction Act of 2003. This
legislation, commonly known as
Kevin’s Law, is dedicated to the mem-
ory of 2-year-old Kevin Kowalcyk, who
died in 2001 after eating a hamburger
contaminated with E.coli H7:0157 bac-
teria. Passage of this bill is vital be-
cause on December 6, 2001, the 5th Cir-
cuit Court of Appeals upheld and ex-
panded an earlier District Court deci-
sion that removes the U.S. Department
of Agriculture’s, USDA, authority to
enforce its Pathogen Performance
Standard for Salmonella. The 5th Cir-
cuit’s decision in Supreme Beef v.
USDA, Supreme, seriously undermines
the sweeping food safety changes
adopted by USDA in its 1996 Hazard
Analysis Critical Control Point and
Pathogen Reduction, HACCP, rule.

More recently, there was another
court case that calls into question
USDA'’s authority to enforce its micro-
biological performance standards. A
company called Nebraska Beef sued
USDA after the Department tried to
shut down the plant for numerous al-
leged food safety violations. The judge
in the case granted a temporary re-
straining order, preventing USDA to
take enforcement action.

According the 5th Circuit’s opinion
in Supreme and the Nebraska Beef de-
cision, today, there is nothing USDA
could do to shut down a meat grinding
plant that insists on using low-quality,
potentially contaminated trimmings.
These decisions seriously undermine
the new meat and poultry inspection
system.

The Pathogen Reduction Rule recog-
nized that bacterial and viral patho-
gens were the foremost food safety
threat in America, responsible for 5,000
deaths, 325,000 hospitalizations and 76
million illnesses each year. To address
the threat of foodborne illness, USDA
developed a modern inspection system
based on two fundamental principles.

The first was that industry has the
primary responsibility to determine
how to produce the safest products pos-
sible. Industry had to examine their
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plants and determine how to control
contamination at every step of the food
production process, from the moment a
product arrives at their door until the
moment it leaves their plant.

The second, even more crucial prin-
ciple was that plants nationwide must
reduce levels of dangerous pathogens in
meat and poultry products. To ensure
the new inspection system accom-
plished this, USDA developed Pathogen
Performance Standards. These stand-
ards provide targets for reducing
pathogens and require all USDA-in-
spected facilities to meet them. Facili-
ties failing to meet a standard are shut
down until they create a corrective ac-
tion plan to meet the standard.

So far, USDA has only issued one
Pathogen Performance Standard, for
Salmonella. The vast majority of
plants in the U.S. have been able to
meet the new standard, so it is clearly
workable. In addition, USDA reports
that Salmonella levels for meat and
poultry products have fallen substan-
tially. Therefore the Salmonella stand-
ard has been successful. The 5th Circuit
Court’s and the Nebraska Beef deci-
sions threaten to destroy this success
and set our food safety system back
years.

The other major problem is we have
an industry dead set on striking down
USDA'’s authority to enforce meat and
poultry pathogen standards. Ever since
the original Supreme decision, | have
spent untold hours trying to find a
compromise that will allow us to en-
sure we have enforceable, science-based
standards for pathogens in meat and
poultry products. | have introduced
bills to address this issue and | have
even worked with industry leaders to
reach a reasonable compromise.

However, despite repeated attempts
to address industry concerns, industry
has continually backtracked and
moved the finish line. Many times, I
have made changes in my legislation to
address their “‘pressing’’ concern of the
moment only to have them come back
and say we hadn’t gone far enough. We
cannot let a few bullies in the meat
and poultry industry place our chil-
dren, our families at a increased risk of

getting ill or dying, because some of
the industry want to backtrack on food
safety.

In addition, the recent announce-
ment that a cow in Alberta, Canada
tested positive for bovine spongiform
encephalopathy, BSE, otherwise known
as ‘““mad cow disease’, provoked the
U.S. government to immediately close
the U.S.-Canadian border for the trade
at beer and beef products. | applaud the
current Administration for taking this
action to ensure the safety of our Na-
tion’s food supply until more informa-
tion is made available about the true
extent of the problem.

And without downplaying the seri-
ousness of that horrible disease, |
think its necessary to look at the im-
pact of BSE in light of other food borne
illnesses. Researchers believe that BSE
is linked to variable Creutzfeldt-Jakob,
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vCJD, disease. Since its onset in Brit-
ain in 1995, 129 people have died world-
wide from vCJD. Foodborne pathogens,
on the other hand, have cause 5000
deaths, 125,000 hospitalizations, and 76
million illnesses each year. The num-
bers speak for themselves.

The swift and comprehensive re-
sponse provoked by a single diseased
cow in a neighboring country stands in
stark contrast to the way our govern-
ment currently responds to outbreaks
of foodbornes illness in our country
today. USDA has the ability to shut
down the trade from the biggest im-
porter of beef into out country on sus-
picions of possible food safety prob-
lems, but cannot even temporarily shut
down one plant that USDA knows has
problems.

I plan to seek every opportunity to
get this language enacted. | think it is
essential, both to ensuring the mod-
ernization of our food safety system,
and ensuring consumers that we are
making progress in reducing dangerous
pathogens.

I hope that both parties, and both
houses of Congress will be able to act
to pass this legislation without delay.
The public’s confidence in our meat
and poultry inspection system is at
stake.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1103

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Meat and
Poultry Pathogen Reduction and Enforce-
ment Act’’.

SEC. 2. FINDINGS.

Congress finds that—

(1) the primary purpose of the Federal
meat and poultry inspection program is to
protect public health;

(2) the Centers for Disease Control and Pre-
vention report that human pathogens found
in raw and cooked meat, meat products,
poultry, and poultry products are a signifi-
cant source of foodborne illness;

(3) to reduce the public health burden of
foodborne illness, the Federal meat and poul-
try inspection system should focus on reduc-
ing the risk of foodborne illness associated
with the presence of foodborne pathogens
through—

(A) establishment and enforcement of per-
formance standards for the reduction of
pathogens in meat, meat products, poultry,
and poultry products processed by establish-
ments receiving inspection services; and

(B) enforcement of the Hazard Analysis
and Critical Control Point (HACCP) System
requirements and sanitation requirements;

(4) good public health practice requires
controlling pathogens as close as practicable
to the initial source of contamination to re-
duce pathogens and prevent foodborne ill-
ness;

(5) there is a need for strong safeguards at
slaughter establishments during the slaugh-
ter and processing of meat and poultry prod-
ucts because those establishments are where
pathogen contamination often originates;

(6) while proper handling and cooking of
meat and poultry products can virtually
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eliminate the risk of foodborne illness from
the consumption of meat and poultry, the
presence of pathogens in raw meat and poul-
try products leads to cross-contamination of
other foods and surrounding surfaces;

(7) to reduce the risk of foodborne illness
and protect public health, regulatory au-
thorities and all parties involved in the pro-
duction and handling of meat, meat prod-
ucts, poultry, or poultry products should
make a concerted effort to reduce, to the
maximum extent practicable, contamination
by pathogens using the best available sci-
entific information and appropriate tech-
nology;

(8) the distribution of meat, meat products,
poultry, or poultry products that contain
human pathogens—

(A) impairs the effective regulation of
wholesome meat, meat products, poultry, or
poultry products in interstate and foreign
commerce; and

(B) destroys markets for wholesome prod-
ucts;

(9) all articles and other animals that are
subject to this Act and the amendments
made by this Act are either in or substan-
tially affect interstate or foreign commerce;
and

(10) regulation by the Secretary of Agri-
culture and cooperation by the States are
necessary to prevent or eliminate burdens on
interstate or foreign commerce and to pro-
tect the health and welfare of consumers.
SEC. 3. PATHOGEN PERFORMANCE STANDARDS.

(a) MEAT AND MEAT PRODUCTS.—The Fed-
eral Meat Inspection Act (21 U.S.C. 601 et
seq.) is amended by inserting after section 8
(21 U.S.C. 608) the following:

“SEC. 8A. PATHOGEN PERFORMANCE STAND-
ARDS.

‘“(a) IN GENERAL.—INn order to protect the
public health and promote food safety, the
Secretary shall prescribe performance stand-
ards for the reduction of pathogens in raw
meat and meat products processed by each
establishment receiving inspection services
under this Act.

““(b) LIST OF PATHOGENS.—

““(1) IN GENERAL.—INn consultation with the
Secretary of Health and Human Services,
and taking into account data available from
the Centers for Disease Control and Preven-
tion, the Secretary shall identify the patho-
gens that make a significant contribution to
the total burden of foodborne disease associ-
ated with meat and meat products.

““(2) PUBLICATION; UPDATES.—The Secretary
shall—

“(A) publish a list of the pathogens de-
scribed in paragraph (1) not later than 60
days after the date of enactment of this sec-
tion; and

‘“(B) update and publish the list annually
thereafter.

‘‘(c) PATHOGEN SURVEYS.—

“(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this section,
the Secretary shall initiate comprehensive,
statistically representative surveys to deter-
mine the current levels and incidence of con-
tamination of raw meat and meat products
with the pathogens listed under subsection
(b), including the variation in levels and in-
cidence of contamination among establish-
ments.

““(2) PuBLICATION.—Not later than 2 years
after the date of enactment of this section,
the Secretary shall compile, and publish in
the Federal Register, the results of the sur-
veys.

““(3) UPDATES.—ATt least once every 3 years
after the preceding surveys are conducted,
the Secretary shall—

“(A) conduct surveys described
graph (1); and

““(B) compile and publish the results of the
surveys in accordance with paragraph (2).

in para-
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““(d) PATHOGEN REDUCTION PERFORMANCE
STANDARDS.—

““(1) IN GENERAL.—The pathogen reduction
performance standards required under sub-
section (a) shall ensure the lowest level or
incidence of contamination that is reason-
ably achievable using the best available
processing technology and practices.

““(2) CURRENT CONTAMINATION.—INn deter-
mining what is reasonably achievable, the
Secretary shall consider data on current lev-
els or incidence of contamination, including
what is being achieved by establishments in
the upper quartile of performance in control-
ling the level or incidence of contamination.

“(3) INITIAL PATHOGENS.—Not later than 3
years after the date of enactment of this sec-
tion, the Secretary shall propose pathogen
reduction performance standards for at least
2 pathogens from the list published under
subsection (b).

““(4) SUBSEQUENT PATHOGENS.—Not later
than 1 year after proposing pathogen reduc-
tion standards for the initial pathogens
under paragraph (3), and each year there-
after, the Secretary shall propose a pathogen
reduction performance standard for at least 1
pathogen each year from the list published
under subsection (b) until standards have
been proposed for all pathogens on the list.

“(5) FINAL STANDARDS.—Not later than 1
year after proposing a pathogen reduction
standard for a pathogen under this sub-
section, the Secretary shall promulgate a
final pathogen reduction standard for the
pathogen.

‘“(6) ZERO-TOLERANCE STANDARDS.—Nothing
in this section affects the authority of the
Secretary to establish a zero-tolerance
pathogen reduction performance standard.

“‘(e) REVIEW OF STANDARDS.—

“(1) IN GENERAL.—Not later than 3 years
after promulgation of a final pathogen reduc-
tion performance standard for a pathogen
under subsection (d)(5), the Secretary shall
review the standard to determine whether
the standard continues to ensure the lowest
level or incidence of contamination that is
reasonably achievable using the best avail-
able processing technology and practices,
taking into account the most recent survey
conducted under subsection (c).

““(2) REVISIONS.—The Secretary shall revise
the standard, as necessary, to comply with
subsection (d).

“‘(f) ENFORCEMENT.—

““(1) IN GENERAL.—The Secretary shall con-
duct regular microbial testing in establish-
ments producing raw meat and meat prod-
ucts to determine compliance with the
pathogen reduction performance standards
promulgated under this section.

““(2) INSPECTIONS.—If the Secretary deter-
mines that an establishment fails to meet a
standard promulgated under subsection (d)
and that the establishment fails to take ap-
propriate corrective action, as determined
by the Secretary, the Secretary shall refuse
to allow any meat or meat product subject
to the standard and processed by the estab-
lishment to be labeled, marked, stamped or
tagged as ‘inspected and passed’.

“(g) REPORT ON HEALTH-BASED PATHOGEN
PERFORMANCE STANDARDS.—

“(1) IN GENERAL.—Not later than 1 year
after the date of enactment of this section,
the Secretary, in consultation with the Sec-
retary of Health and Human Services, shall
submit to Congress a report on the scientific
feasibility of establishing health-based per-
formance standards for pathogens in raw
meat and meat products.

““(2) FACTORS.—In preparing the report, the
Secretary shall consider—

“(A) the scientific feasibility of deter-
mining safe levels for pathogens in raw meat
and meat products;
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“(B) the scientific and public health cri-
teria that are relevant to determining the
safe levels; and

““(C) other factors determined by the Sec-
retary.

“‘(h) RELATIONSHIP TO ADULTERATION PRO-
VISIONS.—Nothing in this section affects the
applicability to pathogens of the provisions
of this Act relating to adulteration.”.

(b) POULTRY AND POULTRY PRODUCTS.—The
Poultry Products Inspection Act (21 U.S.C.
451 et seq.) is amended by inserting after sec-
tion 7 (21 U.S.C. 456) the following:

“SEC. 7A. PATHOGEN PERFORMANCE STAND-
ARDS.

“(a) IN GENERAL.—INn order to protect the
public health and promote food safety, the
Secretary shall prescribe pathogen perform-
ance standards for the reduction of patho-
gens in raw poultry and poultry products
processed by each establishment receiving
inspection services under this Act.

““(b) LIST OF PATHOGENS.—

““(1) IN GENERAL.—InN consultation with the
Secretary of Health and Human Services,
and taking into account data available from
the Centers for Disease Control and Preven-
tion, the Secretary shall identify the patho-
gens that make a significant contribution to
the total burden of foodborne disease associ-
ated with poultry and poultry products.

““(2) PUBLICATION; UPDATES.—The Secretary
shall—

“(A) publish a list of the pathogens de-
scribed in paragraph (1) not later than 60
days after the date of enactment of this sec-
tion; and

““(B) update and publish the list annually
thereafter.

““(c) PATHOGEN SURVEYS.—

“(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this section,
the Secretary shall initiate comprehensive,
statistically representative surveys to deter-
mine the current levels and incidence of con-
tamination of raw poultry and poultry prod-
ucts with the pathogens listed under sub-
section (b), including the variation in levels
and incidence of contamination among es-
tablishments.

““(2) PuBLICATION.—Not later than 2 years
after the date of enactment of this section,
the Secretary shall compile, and publish in
the Federal Register, the results of the sur-
veys.

““(3) UPDATES.—At least once every 3 years
after the preceding surveys are conducted,
the Secretary shall—

“(A) conduct surveys described in para-
graph (1); and

““(B) compile and publish the results of the
surveys in accordance with paragraph (2).

‘“(d) PATHOGEN REDUCTION PERFORMANCE
STANDARDS.—

“(1) IN GENERAL.—The pathogen reduction
performance standards required under sub-
section (a) shall ensure the lowest level or
incidence of contamination that is reason-
ably achievable using the best available
processing technology and practices.

““(2) CURRENT CONTAMINATION.—INn deter-
mining what is reasonably achievable, the
Secretary shall consider data on current lev-
els or incidence of contamination, including
what is being achieved by establishments in
the upper quartile of performance in control-
ling the level or incidence of contamination.

““(3) INITIAL PATHOGENS.—Not later than 3
years after the date of enactment of this sec-
tion, the Secretary shall propose pathogen
reduction performance standards for at least
2 pathogens from the list published under
subsection (b).

““(4) SUBSEQUENT PATHOGENS.—Not later
than 1 year after proposing pathogen reduc-
tion standards for the initial pathogens
under paragraph (3), and each year there-
after, the Secretary shall propose a pathogen

CONGRESSIONAL RECORD — SENATE

reduction performance standard for at least 1
pathogen each year from the list published
under subsection (b) until standards have
been proposed for all pathogens on the list.

““(5) FINAL STANDARDS.—Not later than 1
year after proposing a pathogen reduction
standard for a pathogen under this sub-
section, the Secretary shall promulgate a
final pathogen reduction standard for the
pathogen.

‘““(6) ZERO-TOLERANCE STANDARDS.—Nothing
in this section affects the authority of the
Secretary to establish a zero-tolerance
pathogen reduction performance standard.

““(e) REVIEW OF STANDARDS.—

‘(1) IN GENERAL.—Not later than 3 years
after promulgation of a final pathogen reduc-
tion performance standard for a pathogen
under subsection (d)(5), the Secretary shall
review the standard to determine whether
the standard continues to ensure the lowest
level or incidence of contamination that is
reasonably achievable using the best avail-
able processing technology and practices,
taking into account the most recent survey
conducted under subsection (c).

““(2) REVISIONS.—The Secretary shall revise
the standard, as necessary, to comply with
subsection (d).

““(f) ENFORCEMENT.—

““(1) IN GENERAL.—The Secretary shall con-
duct regular microbial testing in establish-
ments producing raw poultry and poultry
products to determine compliance with the
pathogen reduction performance standards
promulgated under this section.

““(2) INSPECTIONS.—If the Secretary deter-
mines that an establishment fails to meet a
standard promulgated under subsection (d)
and that the establishment fails to take ap-
propriate corrective action, as determined
by the Secretary, the Secretary shall refuse
to allow any poultry or poultry product sub-
ject to the standard and processed by the es-
tablishment to be labeled, marked, stamped
or tagged as ‘inspected and passed’.

““(g) REPORT ON HEALTH-BASED PATHOGEN
PERFORMANCE STANDARDS.—

“(1) IN GENERAL.—Not later than 1 year
after the date of enactment of this section,
the Secretary, in consultation with the Sec-
retary of Health and Human Services, shall
submit to Congress a report on the scientific
feasibility of establishing health-based per-
formance standards for pathogens in raw
poultry and poultry products.

““(2) FACTORS.—In preparing the report, the
Secretary shall consider—

“(A) the scientific feasibility of deter-
mining safe levels for pathogens in raw poul-
try and poultry products;

‘“(B) the scientific and public health cri-
teria that are relevant to determining the
safe levels; and

““(C) other factors determined by the Sec-
retary.

““(h) RELATIONSHIP TO ADULTERATION PRO-
VISIONS.—Nothing in this section affects the
applicability to pathogens of the provisions
of this Act relating to adulteration.”.

SEC. 4. NATIONAL ADVISORY COMMITTEE FOR
MICROBIOLOGY CRITERIA FOR
FOODS.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—IN consultation with the
Secretary of Health and Human Services, the
Secretary of Agriculture (referred to in this
section as the ““Secretary’’) shall establish a
National Advisory Committee for Microbi-
ology Criteria for Foods (referred to in this
section as the “Committee”).

(2) ADMINISTRATION.—The Committee shall
report to—

(A) the Secretary of Agriculture, acting
through the Under Secretary for Food Safe-
ty; and
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(B) the Secretary of Health and Human
Services, acting through the Assistant Sec-
retary for Health.

(b) MEMBERSHIP.—

(1) CompPosSITION.—The Committee shall be
composed of not fewer than 9 nor more than
15 members appointed by the Secretary, in-
cluding a Chairperson designated by the Sec-
retary.

(2) QUALIFICATIONS.—In appointing mem-
bers of the Committee, the Secretary shall
appoint individuals who—

(A) are qualified by education, training,
and experience to evaluate scientific and
technical information on matters referred to
the Committee; and

(B) to the maximum extent practicable,
represent the fields of microbiology, risk as-
sessment, epidemiology, public health, food
science, veterinary medicine, and other rel-
evant disciplines.

(3) PROHIBITION ON FEDERAL GOVERNMENT
EMPLOYMENT.—A member of the Committee
appointed under paragraph (1) shall not be an
employee of the Federal Government.

(4) DATE OF APPOINTMENTS.—The appoint-
ment of an initial member of the Committee
shall be made not later than 90 days after
the date of enactment of this Act.

(5) TERM.—A member of the Committee
shall be appointed for a term established by
the Secretary.

(c) MEETINGS.—

(1) INITIAL MEETING.—Not later than 30
days after the date on which all members of
the Committee have been appointed, the
Committee shall hold the initial meeting of
the Committee.

(2) MEETINGS.—The Committee shall meet
at the call of the Chairperson, in consulta-
tion with the Secretary.

(3) QUORUM.—A majority of the members of
the Committee shall constitute a quorum,
but a lesser number of members may hold
hearings.

(4) CONFLICTS OF INTEREST.—

(A) IN GENERAL.—Notwithstanding sections
201 through 209 of title 18, United States
Code, a conflict of interest involving the ap-
pointment of a member of the Committee
shall be waived under section 208(b)(3) of that
title only if the member with the conflict of
interest is essential to the completion of the
work of the Committee.

(B) VOTING.—Notwithstanding subpara-
graph (A), a member of the Committee with
a conflict of interest on a matter before the
Committee shall not be allowed to vote on
the matter.

(d) DUTIES.—

(1) IN GENERAL.—The Committee shall pro-
vide such independent, impartial, scientific
advice to Federal food safety agencies as
may be requested by the Secretary for use in
the development of an integrated national
food safety systems approach from farm-to-
final consumption to ensure the safety of do-
mestic, imported, and exported foods and re-
duce the public health burden of foodborne
illness.

(2) FOOD SAFETY STANDARDS AND REGULA-
TIONS.—

(A) IN GENERAL.—At the time at which the
Secretary submits to any Federal agency for
formal review and comment any standard or
regulation proposed under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.), the
Poultry Products Inspection Act (21 U.S.C.
451 et seq.), or any program administered by
the Under Secretary for Food Safety, the
Secretary shall make available to the Com-
mittee—

(i) the standard or regulation; and

(ii) relevant scientific and technical infor-
mation possessed by the Secretary on which
the proposed standard or regulation is based.

(B) ADVICE AND COMMENTS.—Not later than
a date specified by the Secretary that is not
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later than 90 days after receipt of the stand-
ard or regulation, the Committee may make
available to the Secretary the advice and
comments of the Committee on the adequacy
of the scientific and technical basis for the
proposed standard or regulation, together
with any additional information the Com-
mittee considers appropriate.

(C) CONTEMPORANEOUS REVIEW.—To the
maximum extent practicable, the review by
the Committee under subparagraph (A) shall
be conducted contemporaneously with re-
view by other Federal agencies.

(e) POWERS.—

(1) HEARINGS.—The Committee may hold
such hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Committee considers
advisable to carry out this section.

(2) INFORMATION FROM FEDERAL AGENCIES.—

(A) IN GENERAL.—The Committee may se-
cure directly from a Federal agency such in-
formation as the Committee considers nec-
essary to carry out this section.

(B) PROVISION OF INFORMATION.—OnN request
of the Chairperson of the Committee, the
head of the agency shall provide the informa-
tion to the Committee.

(3) SUBCOMMITTEES AND INVESTIGATIVE PAN-
ELS.—

(A) IN GENERAL.—The Committee may es-
tablish such subcommittees and investiga-
tive panels as the Secretary and the Com-
mittee determine necessary to carry out this
section.

(B) CHAIRPERSON.—Each subcommittee and
investigative panel shall be chaired by a
member of the Committee.

(4) POSTAL SERVICES.—The Committee may
use the United States mails in the same
manner and under the same conditions as
other agencies of the Federal Government.

(5) GIFTs.—The Committee may accept,
use, and dispose of gifts or donations of serv-
ices or property.

(f) COMMITTEE PERSONNEL MATTERS.—

(1) COMPENSATION OF MEMBERS.—A member
of the Committee shall be compensated at a
rate equal to the daily equivalent of the an-
nual rate of basic pay prescribed for level IV
of the Executive Schedule under section 5315
of title 5, United States Code, for each day
(including travel time) during which the
member is engaged in the performance of the
duties of the Committee.

(2) TRAVEL EXPENSES.—A member of the
Committee shall be allowed travel expenses,
including per diem in lieu of subsistence, at
rates authorized for an employee of an agen-
cy under subchapter | of chapter 57 of title 5,
United States Code, while away from the
home or regular place of business of the
member in the performance of the duties of
the Committee.

(3) STAFF.—

(A) IN GENERAL.—The Chairperson of the
Committee may, without regard to the civil
service laws (including regulations), appoint
and terminate an executive director and
such other additional personnel as are nec-
essary to enable the Committee to perform
the duties of the Committee.

(B) CONFIRMATION OF EXECUTIVE DIREC-
TOR.—The employment of an executive direc-
tor shall be subject to confirmation by the
Committee.

(C) COMPENSATION.—

(i) IN GENERAL.—Except as provided in
clause (ii), the Chairperson of the Committee
may fix the compensation of the executive
director and other personnel without regard
to the provisions of chapter 51 and sub-
chapter 11l of chapter 53 of title 5, United
States Code, relating to classification of po-
sitions and General Schedule pay rates.

(ii) MAXIMUM RATE OF PAY.—The rate of
pay for the executive director and other per-
sonnel shall not exceed the rate payable for

CONGRESSIONAL RECORD — SENATE

level V of the Executive Schedule under sec-
tion 5316 of title 5, United States Code.

(4) PROCUREMENT OF TEMPORARY AND INTER-
MITTENT SERVICES.—The Chairperson of the
Committee may procure temporary and
intermittent services in accordance with sec-
tion 3109(b) of title 5, United States Code, at
rates for individuals that do not exceed the
daily equivalent of the annual rate of basic
pay prescribed for level V of the Executive
Schedule under section 5316 of that title.

(g) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be
appropriated such sums as are necessary to
carry out this section, to remain available
until expended.

(2) EXISTING FUNDS.—Any funds that are
available to the National Advisory Com-
mittee on Microbiological Criteria in exist-
ence on the date of enactment of this Act
shall be made available to the Committee.
SEC. 5. ENFORCEMENT OF HACCP AND SANITA-

TION REQUIREMENTS.

(a) IN GENERAL.—The Secretary of Agri-
culture shall enforce the Hazard Analysis
and Critical Control Point (HACCP) System
requirements established under part 417 of
title 9, Code of Federal Regulations (or suc-
cessor regulations), and the sanitation re-
quirements established under part 416 of title
9, Code of Federal Regulations (or successor
regulations), in any official establishment.

(b) ENFORCEMENT.—

(1) IN GENERAL.—If the Secretary deter-
mines that an establishment fails to meet a
requirement described in subsection (a) and
that the establishment fails to take appro-
priate corrective action, as determined by
the Secretary, the Secretary may refuse to
allow any meat or meat product, or poultry
or poultry product, subject to the standard
and processed by the establishment to be la-
beled, marked, stamped or tagged as ‘‘in-
spected and passed’’.

(2) ADDITIONAL AUTHORITY.—The authority
provided under paragraph (1) is in addition to
any other authority the Secretary may have
to enforce the requirements of this section.
SEC. 6. REGULATIONS.

(a) IN GENERAL.—Consistent with section
553 of title 5, United States Code, the Sec-
retary of Agriculture shall have the author-
ity to enforce the pathogen performance
standards of the Secretary in accordance
with the Federal Meat Inspection Act (21
U.S.C. 601 et seq.) and the Poultry Products
Inspection Act (21 U.S.C. 451 et seq.).

(b) CHALLENGES.—Subsection (a) does not
prevent a challenge to the standards de-
scribed in subsection (a) on any basis other
than the basis that the Secretary lacks the
authority to issue and enforce pathogen per-
formance standards promulgated in accord-
ance with section 553 of title 5, United States
Code.

(c) EFFECTIVE DATE.—This section takes ef-
fect on January 1, 2000.

Mr. DURBIN. Mr. President, I am
pleased to join Senator HARKIN today
in introducing Kevin’s Law, which is
an essential piece of legislation that
will clarify the U.S. Department of Ag-
riculture’s authority to enforce patho-
gen reduction standards in meat and
poultry products.

Our country has been blessed with
one of the safest and most abundant
food supplies in the world. However, we
can do better. While food may never be
completely free of risk, we must strive
to make our food as safe as possible.
Foodborne illnesses and hazards are
still a significant problem that cannot
be passively dismissed.

The Centers for Disease Control and
Prevention estimate as many as 76 mil-
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lion people suffer from foodborne ill-
nesses each year. Of those individuals,
approximately 325,000 will be hospital-
ized and more than 5,000 will die. With
emerging pathogens, broader distribu-
tion patterns, an increasing volume of
food imports, and changing consump-
tion patterns, this situation is not
likely to improve without decisive ac-
tion.

Foodborne illnesses can have dev-
astating effects on certain populations
in our society. Children are especially
vulnerable. Because their immune sys-
tems are not fully developed, they are
at greater risk for developing life-
threatening or fatal complications as-
sociated with foodborne illnesses. Quite
simply, a child’s lower weight means
that it takes a smaller quantity of
pathogens to make a child sick than it
would a healthy adult. The elderly and
those with compromised immune sys-
tems are also at high risk for devel-
oping life-threatening conditions asso-
ciated with foodborne illnesses.

A key tool for addressing foodborne
illness in this country has been the
USDA’s pathogen reduction/hazard
analysis and critical control point, PR/
HACCP, regulations that were phased
in beginning in January 1998. Under
these regulations, USDA developed a
scientific approach aimed at protecting
consumers from foodborne pathogens.
Instead of a system based on sight,
smell, and touch, USDA moved to a
system that would successfully detect
harmful pathogens whether visible or
not.

A major part of this system includes
testing for harmful pathogens, such as
salmonella. USDA uses the data from
this testing to determine if meat and
poultry plants are producing products
that are safe to consume.

USDA'’s pathogen testing regulations
have provided consumers with in-
creased confidence in the safety of
meat and poultry products. However,
in December of 2001, the Fifth Circuit
Court of Appeals upheld an earlier dis-
trict court decision that removes the
USDA'’s authority to enforce its patho-
gen standards for salmonella. The re-
sult of this court case is that USDA
can no longer ensure that meat and
poultry plants comply with pathogen
standards. This creates a significant
risk that meat and poultry products
contaminated with common but poten-
tially deadly pathogens will be sold to
unsuspecting consumers.

The legislation we are introducing
today will clarify USDA'’s authority to
enforce strong safety standards for
contamination in meat and poultry
products. Specifically, this legislation
will provide the Secretary of Agri-
culture with the clear authority to
control for pathogens and enforce
pathogen performance standards for
meat and poultry products. Only with
this authority will the Secretary of Ag-
riculture be able to ensure the safety of
the meat and poultry products sold in
this country.

We must work together to ensure
that USDA has the necessary authority
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to enforce pathogen performance
standards that will protect public
health. Let’s not turn our back on food
safety and consumer protection at such
a critical time for food safety and secu-
rity. | encourage my colleagues to join
this effort to protect our food supply
and public health.

By Mr. BOND:

S. 1105. A bill to authorize the Sec-
retary of the Interior to study the suit-
ability and feasibility of designating
the French Colonial Heritage Area in
the State of Missouri as a unit of the
National Park System, and for other
purposes; to the Committee on Energy
and Natural Resources.

Mr. BOND. Mr. President, | rise
today to introduce legislation recog-
nizing the historical significance of
downtown Sainte Genevieve, MO.
Sainte Genevieve was the first Euro-
pean settlement west of the Mississippi
River, and still contains many struc-
tures and artifacts that have survived
from its rich early history. Estab-
lishing this area as a unit of the Na-
tional Park System will provide an un-
paralleled opportunity for Americans
to be educated about our Nation’s colo-
nial past.

Sainte Genevieve was founded by
French settlers in 1735. These early pio-
neers traveled south from French Can-
ada, and built the rare French Colonial
style structures that remain in place
to this day. Today, the city contains an
invaluable wealth of Native American
and French Colonial sites, artifacts,
and architecture. Perhaps most impres-
sively, downtown Sainte Genevieve
contains three of only five poteaux-en-
Terre, post in the ground, vertical log
French homes remaining in North
America, dating from approximately
1800.

In addition to the historic downtown
district, the area adjacent to Sainte
Genevieve is rich in historic sites. The
“Grand Champ’” common field of the
French colonists still retains its origi-
nal field land pattern. The area’s saline
salt springs were an important indus-
try source for Native American and Eu-
ropean settlers. And nearby ceremonial
mounds are evidence of a prehistoric
Native American village.

This area is a truly valuable asset to
the State of Missouri, and | feel that it
is only fair to share it with the entire
Nation by establishing the French Co-
lonial Heritage Area as a unit of the
National Park System. My legislation
would take the first step toward such
an establishment by directing the Na-
tional Park Service to conduct a study
of the historic features of Sainte Gene-
vieve. After a thorough study, | am
confident that the National Park Serv-
ice will determine that Sainte Gene-
vieve is the best tool with which to tell
the important and fascinating story of
the French in the New World.

By Ms. SNOWE (for herself and

Mr. KERRY):
S. 1106. A bill to establish National
Standards for Fishing Quota Systems;

CONGRESSIONAL RECORD — SENATE

to the Committee on Commerce,
Science, and Transportation.
Ms. SNOWE. Mr. President, | rise

today, along with Senator KERRY, to
introduce the Fishing Quota Act of 2003
which will address one of the most
complex policy questions in fisheries
management—fishing quotas. This bill
will amend the Magnuson-Stevens
Fishery Conservation and Management
Act to authorize the establishment of
new fishing quota systems. This legis-
lation will in no way whatsoever force
Fishing Quota programs upon any re-
gional fishery management council and
this is not a mandate to use Fishing
Quota programs. Rather, it is intended
to provide the councils with an addi-
tional conservation and management
tool.

Fishing Quota programs can dras-
tically change the face of fishing com-
munities and the fundamental prin-
ciples of conservation and manage-
ment. Therefore, this legislation was
developed in a careful and meaningful
manner over the span of many years
with significant input and participa-
tion from all of the many affected and
interested parties.

In 1996, Congress reauthorized the
Magnuson-Stevens Fishery Conserva-
tion and Management Act through en-
actment of the Sustainable Fisheries
Act, SFA. The SFA contained the most
substantial improvements to fisheries
conservation since the original passage
of the Magnuson-Stevens Act in 1976.
More specifically, the SFA included a
five year moratorium on new fishing
quota programs and required the Na-
tional Academy of Sciences, NAS, to
study and report on the issue.

In 1999, the NAS issued its report,
Sharing the Fish, which contained a
number of critically important rec-
ommendations addressing the social,
economic, and biological aspects of
Fishing Quota programs. The Fishing
Quota Act of 2003 incorporates many of
the recommendations in this report
and provides the regional councils with
the flexibility to adopt additional NAS
recommendations.

During the 106th Congress, the Sub-
committee on Oceans and Fisheries
traveled across the country and held
six hearings on reauthorizing the Mag-
nuson-Stevens Act. We began the proc-
ess in Washington, DC, and then visited
fishing communities in Maine, Lou-
isiana, Alaska, Washington, and Massa-
chusetts. During the course of those
hearings, we heard official testimony
from over 70 witnesses and received
statements from many more fishermen
during open microphone sessions at
each field hearing. The Subcommittee
heard the comments, views, and rec-
ommendations of Federal and State of-
ficials, regional council chairmen and
members, other fisheries managers,
commercial and recreational fisher-
men, members of the conservation
community, and many other interested
in these important issues. After these
hearings, | introduced the Individual
Fishing Quota Act of 2001, S. 637, at the
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beginning of the 107th Congress begin-
ning the legislative dialogue. Since
then, we have heard from many stake-
holders who assisted the Subcommittee
in shaping and re-shaping this bill.

The Fishing Quota Act of 2003 creates
a framework under which fishery man-
agement plans, FMPs, or plan amend-
ments may establish a new fishing
quota system. As with other compo-
nents of fisheries conservation and
management, there is no ‘‘one-size-fits-
all”” solution to Fishing Quota pro-
grams. Therefore, this bill sets certain
conditions under which Fishing Quota
programs may be developed, if such a
program is desired. In doing so, it
clearly provides the regional fishery
management councils and the affected
fishermen with the flexibility to shape
any new Fishing Quota program to fit
the needs of the fishery.

The bill ensures that any regional
council which establishes a new fishing
quota program will promote sustain-
able management of the fishery; re-
quire fair and equitable allocation of
fishing quotas; minimize negative so-
cial and economic impacts on local
coastal communities; ensure adequate
enforcement of the system; and take
into account present participation and
historical fishing practices of the rel-
evant fishery. Additionally, the bill re-
quires the Secretary of Commerce to
conduct referenda to ensure that those
most affected by fishing quotas will
have the opportunity to formally ap-
prove the adoption of any new fishing
quota program by a two-thirds vote.

This bill authorizes the potential al-
location of fishing quotas to fishing
vessel owners, fishermen, and crew
members who are citizens of the United
States. In addition, participation in
the fishery is required for a person to
obtain quota. Moreover, this bill per-
mits councils to allocate quota shares
to entry-level fishermen, small vessel
owners, or crew members who may not
otherwise be eligible for individual
quotas. While this bill authorizes the
transfer of fishing quotas, it requires
the regional councils to define and pro-
hibit an excess accumulation of quota
shares.

This is a good bill which allows Fish-
ing Quota programs to be created
where they are needed and desired. The
Fishing Quota Act of 2003 incorporates
many of the suggestions we heard from
those men and women who fish for a
living and those who are most affected
by the law and its regulations. | appre-
ciate the participation of Senator
KERRY and all the impacted stake-
holders who assisted in drafting this
legislation. | look forward to moving
this bill through the legislative process
toward final passage.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

S. 1106

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Fishing

Quota Act of 2003”.
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SEC. 2. FISHING QUOTA SYSTEMS.

(a) IN GENERAL.—Section 303 of the Magnu-
son-Stevens Fishery Conservation and Man-
agement Act (16 U.S.C. 1853) is amended—

(1) by striking subsection (f)(6) and insert-
ing the following:

““(6) establish a limited access system for
the fishery in order to achieve optimum
yield if, in developing such system, the
Council and the Secretary take into ac-
count—

““(A) the conservation requirements of this
Act with respect to the fishery;

““(B) present participation in the fishery;

““(C) historical fishing practices in, and de-
pendence on, the fishery;

““(D) the economics of the fishery;

“(E) the capability of fishing vessels used
in the fishery to engage in other fisheries;

““(F) the cultural and social framework rel-
evant to the fishery and any affected fishing
communities;

“(G) the fair and equitable distribution of
a public resource; and

““(H) any other relevant considerations.”’;

(2) by striking subsection (d) and inserting
the following:

““(d) FISHING QUOTA SYSTEMS.—

““(1) ESTABLISHMENT.—AnNYy fishery manage-
ment plan or amendment that is prepared by
any Council, or by the Secretary, with re-
spect to any fishery, may establish a fishing
quota system consistent with the provision
of subsection (b)(6).

““(2) IN GENERAL.—The Councils and Sec-
retary shall ensure that any such fishing
quota system submitted and approved after
September 30, 2002, complies with the re-
quirements of this Act, and;

““(A) shall prevent any person from acquir-
ing an excessive share of the fishing quotas
issued, as appropriate for the fishery, and es-
tablish any other limits or measures nec-
essary to prevent inequitable concentration
of quota share;

““(B) shall provide for the fair and equitable
initial allocation of quota share and in such
allocation—

“(i) shall take into account present and
historic participation in the fishery;

““(ii) shall consider allocating a portion of
the annual harvest to entry-level fishermen,
small vessel owners, skippers, crew members,
and fishing communities; and

“(iif) may allocate shares among cat-
egories of vessels or gear types.

““(C) shall contain provisions for the reg-
ular review and evaluation of the system, in-
cluding timetables and criteria for evalu-
ating performance, and actions to be taken
for failure to meet the criteria;

‘(D) shall contain criteria that would gov-
ern limitation, revocation, renewal, realloca-
tion, or reissuance of fishing quota, includ-
ing:

““(i) reallocation or reissuance of quota re-
voked pursuant to section 308 of this Act;

“(iif) revocation and reissuance of fishing
quota if the owner of the quota cease to sub-
stantially participate in the fishery; and

“(iil) exceptions to revocation or limita-
tion in cases of death, disablement, undue
hardship, or in any case in which fishing is
prohibited by the Secretary;

“(E) shall provide a process for appeals of
decisions on—

““(i) eligibility of a person to receive or bid
for an allocation of quota shares; and

“(ii) limitations, restrictions and revoca-
tions of quota held by a person.

“(F) shall promote management measures
top improve the conservation and manage-
ment of the fishery, including reduction by
bycatch;

“(G) shall provide for effective enforce-
ment, monitoring, a management of such
system, including adequate data collection
and use of observers at least at a level of
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coverage that should yield statistically sig-
nificant results;

““(H) may provide for the sale, lease or
transfer of quota shares and limitations
thereto;

“(1) shall provide a mechanism, such as
fees as authorized by section 304(d)(2), in-
cluding fees payable on quota transfers to re-
cover costs related to administering and im-
plementing the program, including enforce-
ment, management and data collection (in-
cluding adequate observer coverage), if the
assessment of such fees is proportional to
the amount of quota held and fished by each
quota holder and if such fees are used only
for that fishing quota system;

““(J) shall consider the use of community
or area-based approaches and strategies in
developing fishing quota systems and con-
sider other management measures, including
measures to facilitate formation of fishery
cooperative arrangements, taking into ac-
count proximity to and dependence on the
resource, contribution of fishing to the so-
cial and economic status of the community,
and historic participation in the fishery; and

“(K) shall include procedures and require-
ments necessary to carry out subparagraphs
(A) through (J).

“(3) NO CREATION OF RIGHT, TITLE, OR INTER-
EST.—A fishing quota or other limited access
system authorization—

“(A) shall be considered a permit for the
purposes of sections 307, 308, and 309;

‘“(B) may be revoked or limited at any
time in accordance with this Act, including
for failure to comply with the terms of the
plan or if the system is found to have jeop-
ardized the sustainability of the stock or the
safety of fishermen;

“(C) shall not confer any right of com-
pensation to the holder of such fishing quota
or other such limited access system author-
ization if it is revoked or limited;

‘(D) shall not create, or be construed to
create, any right, title, or interest in or to
any fish before the fish is harvested; and

““(E) shall be considered a grant of permis-
sion to the holder of the fishing quota to en-
gage in activities permitted by the fishing
quota system.

‘“(4) ErLiciBILITY.—Persons eligible to hold
fishing quota shares are persons who are
United States citizens, or who are United
States nationals or permanent resident
aliens qualified by Federal law to participate
in the fishery.

““(5) DURATION.—AnNYy fishing quota system
established under this section after the date
of enactment of the Fishing Quota Act of
2003 shall expire at the end of a 10-year pe-
riod beginning on the date the system is es-
tablished, or at the end of successive 10 year
periods thereafter, unless extended by a fish-
ery management plan amendment is accord-
ance with this Act, for successive periods not
to exceed 10 years.

‘‘(6) REFERENDUM PROCEDURES.—

““(A) Except as provided in subparagraph
(C) for the Gulf of Mexico commercial red
snapper fishery, a Council may not submit,
and the Secretary not approve or implement
a fishery management plan or amendment
that creates a fishing quota system, includ-
ing a secretarial plan, unless such a system,
as ultimately developed, has been approved
by more than two-thirds of those voting in a
referendum among eligible permit holders. If
a fishing quota system fails to be approved
by the requisite number of those voting, it
may be revised and submitted for approval in
a subsequent referendum.

““(B) The Secretary shall conduct the ref-
erendum referred to in this paragraph, in-
cluding notifying all persons eligible to par-
ticipate in the referendum and making avail-
able to them information concerning the
schedule, procedures and eligibility require-
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ments for the referendum process and the
proposed fishing quota system. The Sec-
retary shall within one year of enactment of
the Fishing Quota Act of 2003 publish guide-
lines and procedures to determine procedures
and voting eligibility requirements for
referenda and to conduct such referenda in a
fair and equitable manner.

“(C) The provisions of section 407(e) shall
apply in lieu of this paragraph for any fish-
ing quota system for the Gulf of Mexico com-
mercial red snapper fishery.

“(D) Chapter 35 of title 44, United States
Code, (commonly known as the ‘‘Paperwork
Reduction Act’”) does not apply to the
referenda conducted under this paragraph.

“(7T)(A) No provision of law shall be con-
strued to limit the authority of a Council to
submit, or the Secretary to approve, the ter-
mination or limitation, without compensa-
tion to holders of any limited access system
permits, of a fishery management plan, plan
amendment, or regulation that provides for a
limited access system, including a fishing
quota system.

““(B) This subsection shall not apply to, or
be construed to prohibit a Council from sub-
mitting, or the Secretary from approving
and implementing, amendments to the North
Pacific halibut and sablefish, Southern At-
lantic wreckfish, or Mid-Atlantic surf clam
and ocean (including mahogany) quahog in-
dividual fishing quota programs.

“(8)(A) A Council may submit, and the Sec-
retary may approve and implement, a pro-
gram which reserves up to 25 percent of any
fees collected from a fishery under section
304(d)(2) to be used, pursuant to section
1104A(a)(7) of the Merchant Marine Act, 1936
(46 U.S.C. App. 1274(a)(7)), to issue obliga-
tions that aid in financing the—

““(i) purchase of fishing quotas in that fish-
ery by fishermen who fish from small ves-
sels; and

“(ii) first-time purchase of fishing quotas
in that fishery by entry level fishermen.

“(B) A Council making a submission under
subparagraph (A) shall recommend criteria,
consistent with the provisions of this Act,
that a fisherman must meet to qualify for
guarantees under clauses (i) and (ii) of sub-
paragraph (A) and the portion of funds to be
allocated for guarantees under each clause.”.

(b) INDEPENDENT REVIEW.—Section 303 of
the Magnuson-Stevens Fishery Conservation
and Management Act (16 U.S.C. 1853) is fur-
ther amended by adding at the end the fol-
lowing:

“(e)(1) Within 5 years after the date of en-
actment of the Fishing Quota Act of 2003,
and every 5 years thereafter, the National
Research Council shall provide an inde-
pendent review of the effectiveness of fishing
quota systems conducted in Federal fish-
eries.

““(2) The review shall be conducted by an
independent panel of individuals who have
knowledge and experience in fisheries con-
servation and management, in the imple-
mentation of fishing quota systems, or in the
social or economic characteristics of fish-
eries. The National Research Council shall
ensure that members of the panel are quali-
fied for appointment, are not active quota
share holders, and provide fair representa-
tion to interests affected by such programs.

“(3) The independent review of fishing
quota systems shall include—

“(A) a determination of how fishing quota
systems affect fisheries management and
contribute to improved management, con-
servation (including bycatch reduction) and
safety in the fishery;

“(B) formal input in the form of testimony
from quota holders relative to the effective-
ness of the fishing quota system;

““(C) an evaluation of the social, economic
and biological consequences of the quota sys-
tem, including the economic effects of the
system on fishing communities;
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“(D) an evaluation of the costs of imple-
menting, monitoring and enforcing the sys-
tems and the methods used to establish or
allocate individual quota shares; and

“(E) recommendations to the Councils and
the Secretary to ensure that quota systems
meet the requirements of this Act and the
goals of the plans, and recommendations to
the Secretary for any changes to regulations
issued under section 304(i).

““(4) The Secretary shall submit the report
to the Congress and any appropriate Coun-
cils within 60 days after the review is com-
pleted.”.

(c) ACTION ON LIMITED ACCESS SYSTEMS.—
Section 304 of the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C.
1854) is amended by adding at the end the fol-
lowing:

“(i) ACTION ON LIMITED ACCESS SYSTEMS.—
Within 1 year after the date of enactment of
the Fishing Quota Act of 2003, the Secretary
shall issue regulations which establish re-
quirements for establishing a fishing quota
system. Nothing in this paragraph prohibits
a Council or the Secretary from initiating
development of a fishing quota system con-
sistent with the provisions of this Act pend-
ing publication of the final regulations.”.

(d) DEFINITIONS.—Section 3 of the Magnu-
son-Stevens Fishery Management and Con-
servation Act (16 U.S.C. 1802) is amended
by—

(1) adding at the end the following:

‘“(46) The term ‘United States Citizen’
means an individual who is a citizen of the
United States or a corporation, partnership,
association or other entity that qualifies to
document a fishing vessel as a vessel of the
United States under chapter 121 of title 46,
United States Code.”’; and

(2) striking “* ‘individual fishing quota’ ”’ in
paragraph (21) and inserting ‘“ ‘fishing quota
system’ .

(e) CONFORMING AMENDMENTS.—

(1) The following provisions of that Act are
amended by striking ‘‘individual fishing
quota’ and inserting ‘““fishing quota’’;

(A) Section 304(c)(3) (16 U.S.C. 1854(c)(3)).

(B) Section 304(d)(2)(A)(i)) (16 U.S.C.
1854(D)(2)(A)(_i)).
(C) Section 402(b)(1)(D) (16 U.s.C.
1881a(b)(1)(D)).

(D) Section 407(a)(1)(D), (c)(1), and (c)(2)(B)
(16 U.S.C. 1883(a)(1)(D), (c)(1), and (c)(2)(B)).

(2) section 305(h)(1) (16 U.S.C. 1855(h)(1) is
amended by striking “‘individual”.

SEC. 3. GULF OF MEXICO FISHING QUOTA SYS-
TEMS.

Section 407(c) of the Magnuson-Stevens
Fishery Conservation and Management Act
(16 U.S.C. 1883) is amended by adding at the
end the following:

“(3) The initial referendum described in
paragraph (1) shall be used to determine sup-
port for whether the sale, transfer, or lease
of quota shares shall be allowed.”.

Mr. KERRY. Mr. President, | rise
today with my colleague, Ms. SNOWE,
to introduce the Fishing Quota Act of
2003, legislation to establish national
criteria governing the use of individual
fishing quota IFQ systems. Work began
in earnest on this bipartisan bill in the
Commerce Committee last spring, as
the expiration of the national morato-
rium on the use of IFQs approached,
and small boat fishermen voiced con-
cerns that existing legislative criteria
governing the use of IFQs would not
offer sufficient protection to commu-
nities. | would like to thank Sub-
committee Chair SNOWE for her efforts
to work with me and with other mem-
bers of the Commerce Committee on
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this legislation, which draws from sep-
arate IFQ legislation that both Senator
SNOWE and | introduced beginning in
the 106th Congress.

The IFQ moratorium established
under the 1996 Sustainable Fisheries
Act was set to expire September 30,
2000. Senator SNOWE and | supported a
2-year extension of that moratorium to
allow for hearings and full consultation
with affected groups on the issues sur-
rounding IFQs. Our discussions focused
on the need to provide regional flexi-
bility to use IFQs as a management
tool, while providing national “‘rules of
the road.”” Such rules of the road would
ensure IFQ systems developed after ex-
piration of the moratorium are adopted
with the support of the fishery, allo-
cate quota fairly and equitably, ad-
dress region-specific needs, further the
conservation and management goals of
the Magnuson-Stevens Act, prevent
consolidation of quota, address the
needs of small fishing communities,
and recognize both the public nature of
the resource and that issuance of an
IFQ does not give rise to a compensable
property right.

To develop such rules, we worked
with fellow Commerce Committee
members, including Senators BREAUX,
LoTT, BOXER, STEVENS, and CANTWELL,
consulted with interested groups, and
obtained technical advice from the Na-
tional Marine Fisheries Service. While
New England has historically been op-
posed to IFQs, other regions are inter-
ested in utilizing IFQ programs in cer-
tain fisheries. | believe the resulting
bill provides a balance between the
need to provide national policy guid-
ance that considers the concerns of
communities and harvesters, but al-
lows for development of IFQ systems,
where appropriate, on a fishery-by-fish-
ery basis. This preserves the balanced
regional approach to fishery manage-
ment that Congress intended in the
Magnuson-Stevens Act. | also want to
clarify that this bill does not authorize
the establishment of  “‘processor
quota,” and relates only to issuance of
harvester quota.

The bill Senator SNOwE and | are in-
troducing today sets forth a set of na-
tional criteria that councils wishing to
adopt IFQs would follow. Importantly,
this bill contains a provision that di-
rects councils to consider the use of
community or area-based approaches
and strategies that would preserve the
vitality of small fishing communities,
including the allocation of quota to a
fishing community. It also directs
councils to consider use of other man-
agement measures, including those
that would facilitate formation of fish-
ery cooperative arrangements, taking
account of the dependence of coastal
communities on these fisheries.

This bill addresses many of the con-
cerns raised by fishermen, and | under-
stand the many concerns of small fish-
erman in New England regarding the
use of IFQs. | believe this bill gives
fishermen the power to decide whether
to implement an IFQ program and en-

S6987

sures that those who do will operate
under a fair system. First, no region
could implement an IFQ system with-
out approval of a two-thirds majority
of eligible permit holders through a
referendum process run by the Sec-
retary of Commerce. In addition, any
IFQ system developed under the legis-
lation would have to meet a set of na-
tional criteria. These national criteria
would include: (1) ensuring a fair and
equitable initial allocation of quota,
including the establishment of an ap-
peals process for qualification and allo-
cation decisions, taking into account
present and historic participation in
the fishery; (2) establishing limits nec-
essary to prevent inequitable con-
centration of quota share; (3) pre-
venting any person from acquiring an
‘“‘excessive share’’; (4) considering allo-
cation of a portion of the annual har-
vest specifically to small fishermen,
skippers, crew members, fishing com-
munities, or categories of vessels or
gear types; and (5) providing for rev-
ocation of quota if the owner is no
longer an active fisherman.

I also believe this bill responds to
concerns that IFQ systems would un-
dermine the national interest in con-
serving fishery resources held in the
public trust. In order to respond to
those concerns, the bill would: (1)
specify that an IFQ is a permit under
the Magnuson-Stevens Act and does
not confer any right of compensation
or any right, title or interest to any
fish before it is harvested; (2) estab-
lished that the quota expires after 10
years, unless extended by a fishery
management plan; (3) require that the
systems promote management meas-
ures to improve the conservation and
management of the fishery, including
reduction of bycatch; (4) provide for
regular review and evaluation of the
system, including specifying actions to
be taken for any failure to meet the
criteria; (5) require that the systems
provide for effective enforcement, mon-
itoring, and management, including
use of observers; and (6) require that
quota be revoked from individuals
found to be subject to civil penalties
under section 308 of the Magnuson-Ste-
vens Act.

The bill also would require a 5-year
recurring independent review of IFQ
systems by the National Research
Council, to: (1) evaluate the effective-
ness of such systems and determine
who the systems contribute to im-
proved management, conservation and
safety; (2) evaluate the social, eco-
nomic and biological consequences of
the systems, including economic im-
pacts on fishing communities; (3)
evaluate the costs of implementation;
and (4) provide recommendations to en-
sure the systems meet Magnuson-Ste-
vens Act requirements and the goals of
the plans.

I believe this legislation provides
guidelines for the use of IFQs that will
help ensure the health of our marine
fisheries. During the last reauthoriza-
tion of the Magnuson-Stevens Act, our
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Nation’s fisheries were at a crossroads,
and action was required to remedy our
marine resource management prob-
lems, to preserve the way of life in our
coastal communities, and to promote
the sustainable use and conservation of
our marine resources for future genera-
tions and for the economic good of the
Nation. We must stay the course, and
this bill will help us do just that. | re-
main committed to the goal of estab-
lishing biologically and economically
sustainable fisheries so that fishing
will continue to be an important part
of the culture and economy of coastal
communities throughout Massachu-
setts, as well as the economy of the Na-
tion.

By Mr. THOMAS:

S. 1107. A bill to enhance the Recre-
ation Fee Demonstration Program for
the National Park Service, and for
other purposes; to the Committee on
Energy and Natural Resources.

Mr. THOMAS. Mr. President, | rise
today to introduce the Recreation Fee
Authority Act of 2003. This legislation
modifies the congressionally created
Recreation Fee Demonstration Pro-
gram.

The issue of user fees on public lands
is a difficult one. As you know, our Na-
tion’s parks and recreation areas are in
serious trouble and have significant
maintenance and infrastructure needs.
The National Park Service alone has
roughly a $5 billion backlog in mainte-
nance and infrastructure repair. There
are a number of reasons for this fund-
ing shortage, including poor park man-
agement, congressional inaction and
apathy from the American public.

Currently, the Recreation Fee Dem-
onstration Program allows the Na-
tional Park Service, Bureau of Land
Management, Fish and Wildlife Service
and the U.S. Forest Service to collect
and expend funds for areas in need of
additional financial support. Agencies
collect fees for admission to a unit or
site for special uses such as boating
and back country camping fees and are
able to use 80 percent of the receipts
for protection and enhancement in that
area. Fees are typically used for visitor
services, maintenance and repair of fa-
cilities as well as cultural and natural
resource management. The remaining
20 percent is used on an agency-wide
basis for parts of the system, which are
precluded from participating in the
Recreation Fee Demonstration pro-
gram.

The legislation | am introducing
today allows permanent authorization
of the Recreation Fee Demonstration
Program for national parks, and pro-
vides some new flexibility. For exam-
ple, many visitors frequent national
and State parks, but are not allowed to
use State and national passes inter-
changeably. In cooperation with State
agencies, the Secretary of the Interior
will be authorized to enter into rev-
enue sharing agreements to accept
state and national park passes at sites
within that state—providing a cost
savings and convenience for the visitor.
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In the past, concerns have been ex-
pressed about ‘‘nickel and dime” ef-
forts where there appears to be a lack
of planning and coordination by agency
officials. Fee programs under this leg-
islation would be established at fair
and equitable rates. Each unit would
perform an analysis to consider bene-
fits and services provided to the vis-
itor, cumulative effect of fees, public
policy and management objectives and
feasibility of fee collection. This re-
view would serve as a business plan for
each site so that managers could uti-
lize scarce resources in the most effi-
cient manner.

The Recreation Fee Demonstration
program was an effort by Congress to
allow public land agencies to obtain
funding in addition to their annual ap-
propriations. This legislation will help
provide resources for badly needed im-
provement projects and ensure an en-
hanced experience for all visitors.

We need to guarantee our national
treasures are available for generations
to come. | believe that Congress, the
National Park Service and those inter-
ested in helping our parks should co-
operate on initiatives to protect re-
sources, increase visitor services and
improve management throughout the
system. Working together, we can en-
sure that these areas will remain af-
fordable and accessible for everyone.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1107

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Recreational
Fee Authority Act of 2003”.

SEC. 2. RECREATION FEE AUTHORITY.

(&) IN GENERAL.—Beginning in Fiscal Year
2004 and thereafter, the Secretary of the In-
terior (‘“‘Secretary’) may establish, modify,
charge, and collect fees for admission to a
unit of the National Park System and the
use of National Park Service (‘“‘Service’’) ad-
ministered areas, lands, sites, facilities, and
services (including reservations) by individ-
uals and/or groups. Fees shall be based on an
analysis by the Secretary of—

(A) the benefits and services provided to
the visitor;

(B) the cumulative effect of fees;

(C) the comparable fees charged elsewhere
and by other public agencies and by nearby
private sector operators;

(D) the direct and indirect cost and benefit
to the government;

(E) public policy or management objectives
served;

(F) economic and administrative feasi-
bility of fee collection, and

(G) other factors or criteria determined by
the Secretary.

(b) NUMBER OF FEES.—The Secretary shall
establish the minimum number of fees and
shall avoid the collection of multiple or lay-
ered fees for a wide variety of uses, activities
or programs.

(c) ANALYSIS.—The results of the analysis
together with the Secretary’s determination
of appropriate fee levels shall be transmitted
to the Congress at least three months prior
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to publication of such fees in the Federal
Register. New fees and any increases or de-
creases in established fees shall be published
in the Federal Register and no new fee or
change in the amount of fees shall take place
until at least 12 months after the date the
notice is published in the Federal Register.

(d) ADDITIONAL AUTHORITIES.—Beginning
on October 1, 2003 the Secretary may enter
into agreements, including contracts to pro-
vide reasonable commissions or reimburse-
ments with any public or private entity for
visitor reservation services, fee collection
and/or processing services.

(e) ADMINISTRATION.—The Secretary may
provide discounted or free admission days or
use, may modify the National Park Passport,
established pursuant to Public Law 105-391,
and shall provide information to the public
about the various fee programs and the costs
and benefits of each program.

(f) STATE AGENCY ADMISSION AND SPECIAL
Use PAsses.—Effective October 1, 2003 and
notwithstanding the Federal Grants Cooper-
ative Agreements Act, the Secretary may
enter into revenue sharing agreements with
State agencies to accept their annual passes
and convey the same privileges, terms and
conditions as offered under the auspices of
the National Park Passport, to State agency
annual passes and shall only be accepted for
all of the units of the National Park System
within the boundaries of the State in which
the specific revenue sharing agreement is en-
tered into except where the Secretary has es-
tablished a fee that includes a unit or units
located in more than one State.

SEC. 3. DISTRIBUTION OF RECEIPTS.

(a) Without further appropriation, all re-
ceipts collected pursuant to the Act or from
sales of the National Park Passport shall be
retained by the Secretary and may be ex-
pended as follows—

(1) 80 percent of amounts collected at a
specific area, site, or project as determined
by the Secretary, shall remain available for
use at the specific area, site or project, ex-
cept for those units of the National Park
System that participate in an active revenue
sharing agreement with a State under Sec-
tion 2(f) of this Act, not less than 90 percent
of amounts collected at a specific area, site,
or project shall remain available for use.

(2) The balance of the amounts collected
shall remain available for use by the Service
on a Service-wide basis as determined by the
Secretary.

(3) Monies generated as a result of revenue
sharing agreements established pursuant to
Section 2(f) may provide for a fee-sharing ar-
rangement. The Service shares of fees shall
be distributed equally to all units of the Na-
tional Park System in the specific States
that are parties to the revenue sharing
agreement.

(4) Not less than 50 percent of the amounts
collected from the sale of the National Park
Passport shall remain available for use at
the specific area, site, or project at which
the fees were collected and the balance of the
receipts shall be distributed in accordance
with paragraph 2 of this Section.

SEC. 4. EXPENDITURES

(a) USE OF FEES AT SPECIFIC AREA, SITE, OR
PROJECT.—Amounts available for expendi-
ture at a specific area, site or project shall
be accounted for separately and may be used
for—

(1) repair, maintenance, facility enhance-
ment, media services and infrastructure in-
cluding projects and expenses relating to vis-
itor enjoyment, visitor access, environ-
mental compliance, and health and safety;

(2) interpretation, visitor information, vis-
itor service, visitor needs assessments, moni-
toring, and signs;

(3) habitat enhancement, resource assess-
ment, preservation, protection, and restora-
tion related to recreation use, and
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(4) law enforcement relating to public use
and recreation.

(b) The Secretary may use not more than
fifteen percent of total revenues to admin-
ister the recreation fee program including
direct operating or capital costs, cost of fee
collection, notification of fee requirements,
direct infrastructure, fee program manage-
ment costs, bonding of volunteers, start-up
costs, and analysis and reporting on program
accomplishments and effects.

SEC. 5. REPORTS.

(&) On January 1, 2006 and every three
years thereafter the Secretary shall submit
to the Congress a report detailing the status
of the Recreation Fee Program conducted in
units of the National Park System including
an evaluation of the Recreation Fee Program
conducted at each unit of the National Park
System; a description of projects that were
funded, work accomplished, and future
projects and programs for funding with fees,
and any recommendations for changes in the
overall fee system.

By Mr. TALENT (for himself and
Mr. WYDEN):

S. 1109. A bill to provide
$50,000,000,000 in new transportation in-
frastructure funding through Federal
bonding to empower States and local
governments to complete significant

infrastructure projects across all
modes of transportation, including
roads, rail, transit, aviation, and

water, and for other purposes; to the
Committee on Finance.

Mr. TALENT. Mr. President, | ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1109

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; ETC.

(a) SHORT TITLE.—This Act may be cited as
the “‘Build America Bonds Act of 2003”.

(b) REFERENCES TO INTERNAL REVENUE
CODE OF 1986.—Except as otherwise expressly
provided, whenever in this Act an amend-
ment or repeal is expressed in terms of an
amendment to, or repeal of, a section or
other provision, the reference shall be con-
sidered to be made to a section or other pro-
vision of the Internal Revenue Code of 1986.
SEC. 2. FINDINGS.

Congress finds the following:

(1) Our Nation’s highways, transit systems,
railroads, airports, ports, and inland water-
ways drive our economy, enabling all indus-
tries to achieve growth and productivity
that makes America strong and prosperous.

(2) The establishment, maintenance, and
improvement of the national transportation
network is a national priority, for economic,
environmental, energy, security, and other
reasons.

(3) The ability to move people and goods is
critical to maintaining State, metropolitan,
rural, and local economies.

(4) The construction of infrastructure re-
quires the skills of numerous occupations,
including those in the contracting, engineer-
ing, planning and design, materials supply,
manufacturing, distribution, and safety in-
dustries.

(5) Investing in transportation infrastruc-
ture creates long-term capital assets for the
Nation that will help the United States ad-
dress its enormous infrastructure needs and
improve its economic productivity.
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(6) Investment in transportation infra-
structure creates jobs and spurs economic
activity to put people back to work and
stimulate the economy.

(7) Every billion dollars in transportation
investment has the potential to create up to
47,500 jobs.

(8) Every dollar invested in the Nation’s
transportation infrastructure yields at least
$5.70 in economic benefits because of reduced
delays, improved safety, and reduced vehicle
operating costs.

SEC. 3. CREDIT TO HOLDERS OF BUILD AMERICA
BONDS.

(a) IN GENERAL.—Part IV of subchapter A
of chapter 1 (relating to credits against tax)
is amended by adding at the end the fol-
lowing new subpart:

“Subpart H—Nonrefundable Credit for
Holders of Build America Bonds
‘“‘Sec. 54. Credit to holders of Build America
bonds.
“SEC. 54. CREDIT TO HOLDERS OF BUILD AMER-
ICA BONDS.

‘“(a) ALLOWANCE OF CREDIT.—In the case of
a taxpayer who holds a Build America bond
on a credit allowance date of such bond
which occurs during the taxable year, there
shall be allowed as a credit against the tax
imposed by this chapter for such taxable
year an amount equal to the sum of the cred-
its determined under subsection (b) with re-
spect to credit allowance dates during such
year on which the taxpayer holds such bond.

““(b) AMOUNT OF CREDIT.—

““(1) IN GENERAL.—The amount of the credit
determined under this subsection with re-
spect to any credit allowance date for a
Build America bond is 25 percent of the an-
nual credit determined with respect to such
bond.

““(2) ANNUAL CREDIT.—The annual credit de-
termined with respect to any Build America
bond is the product of—

“(A) the applicable credit rate, multiplied
by

‘“(B) the outstanding face amount of the
bond.

““(3) APPLICABLE CREDIT RATE.—For pur-
poses of paragraph (2), the applicable credit
rate with respect to an issue is the rate
equal to an average market yield (as of the
day before the date of sale of the issue) on
outstanding long-term corporate debt obliga-
tions (determined in such manner as the Sec-
retary prescribes).

‘“(4) CREDIT ALLOWANCE DATE.—For pur-
poses of this section, the term ‘credit allow-
ance date’ means—

“(A) March 15,

“(B) June 15,

““(C) September 15, and

‘(D) December 15.

Such term includes the last day on which the
bond is outstanding.

““(5) SPECIAL RULE FOR ISSUANCE AND RE-
DEMPTION.—In the case of a bond which is
issued during the 3-month period ending on a
credit allowance date, the amount of the
credit determined under this subsection with
respect to such credit allowance date shall
be a ratable portion of the credit otherwise
determined based on the portion of the 3-
month period during which the bond is out-
standing. A similar rule shall apply when the
bond is redeemed.

““(c) LIMITATION BASED ON AMOUNT OF
TAX.—

““(1) IN GENERAL.—The credit allowed under
subsection (a) for any taxable year shall not
exceed the excess of—

“(A) the sum of the regular tax liability
(as defined in section 26(b)) plus the tax im-
posed by section 55, over

““(B) the sum of the credits allowable under
this part (other than this subpart and sub-
part C).
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““(2) CARRYOVER OF UNUSED CREDIT.—If the
credit allowable under subsection (a) exceeds
the limitation imposed by paragraph (1) for
such taxable year, such excess shall be car-
ried to the succeeding taxable year and
added to the credit allowable under sub-
section (a) for such taxable year.

““(d) CREDIT INCLUDED IN GROSS INCOME.—
Gross income includes the amount of the
credit allowed to the taxpayer under this
section (determined without regard to sub-
section (c)) and the amount so included shall
be treated as interest income.

““(e) BUILD AMERICA BOND.—For purposes of
this part, the term ‘Build America bond’
means any bond issued as part of an issue
if:

“(1) 95 percent or more of the proceeds
from the sale of such issue are to be used—

“(A) for expenditures incurred after the
date of the enactment of this section for any
qualified project, or

““(B) for deposit in the Build America Trust
Account for repayment of Build America
bonds at maturity,

““(2) the bond is issued by the Build Amer-
ica Corporation, is in registered form, and
meets the Build America bond limitation re-
quirements under subsection (f),

““(3) the Build America Corporation cer-
tifies that it meets the State contribution
requirement of subsection (k) with respect to
such project, as in effect on the date of
issuance,

‘“(4) the Build America Corporation cer-
tifies that the State in which an approved
qualified project is located meets the re-
quirement described in subsection (I),

““(5) except for bonds issued in accordance
with subsection (f)(4), the term of each bond
which is part of such issue does not exceed 30
years,

““(6) the payment of principal with respect
to such bond is the obligation of the Build
America Corporation, and

“(7) the issue meets the requirements of
subsection (g) (relating to arbitrage).

“(f) LIMITATION ON AMOUNT OF BONDS DEs-
IGNATED.—

““(1) NATIONAL LIMITATION.—There is a
Build America bond limitation for each cal-
endar year. Such limitation is—

“(A) for 2004—

““(i) with respect to bonds described in sub-
section (e)(1)(A), $50,000,000,000, plus

“(if) with respect to bonds described in
subsection (e)(1)(B), such amount (not to ex-
ceed $15,000,000,000) as determined necessary
by the Build America Corporation to provide
funds in the Build America Trust Account
for the repayment of Build America bonds at
maturity, and

“(B) except as provided in paragraph (3),
zero thereafter.

““(2) LIMITATION ALLOCATED TO QUALIFIED
PROJECTS AMONG STATES.—

““(A) IN GENERAL.—Subject to subparagraph
(B), the limitation applicable under para-
graph (1)(A)(i) for any calendar year shall be
allocated by the Build America Corporation
for qualified projects among the States
under an allocation plan established by the
Corporation and submitted to Congress for
consideration.

“(B) MINIMUM ALLOCATIONS TO STATES.—In
establishing the allocation plan under sub-
paragraph (A), the Build America Corpora-
tion shall ensure that the aggregate amount
allocated for qualified projects located in
each State under such plan is not less than
$500,000,000.

““(3) CARRYOVER OF UNUSED LIMITATION.—If
for any calendar year—

“(A) the Build America bond limitation
amount, exceeds

“(B) the amount of bonds issued during
such year by the Build America Corporation,
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the Build America bond limitation amount
for the following calendar year shall be in-
creased by the amount of such excess. Any
carryforward of a Build America bond limi-
tation amount may be carried only to cal-
endar year 2005 or 2006.

““(4) ISSUANCE OF SMALL DENOMINATION
BONDS.—From the Build America bond limi-
tation for each year, the Build America Cor-
poration shall issue a limited quantity of
Build America bonds in small denominations
suitable for purchase as gifts by individual
investors wishing to show their support for
investing in America’s infrastructure.

““(g) SPECIAL RULES RELATING TO ARBI-
TRAGE.—

““(1) IN GENERAL.—Subject to paragraph (2),
an issue shall be treated as meeting the re-
quirements of this subsection if as of the
date of issuance, the Build America Corpora-
tion reasonably expects—

“(A) to spend at least 95 percent of the pro-
ceeds from the sale of the issue for 1 or more
qualified projects within the 3-year period
beginning on such date,

““(B) to incur a binding commitment with a
third party to spend at least 10 percent of the
proceeds from the sale of the issue, or to
commence construction, with respect to such
projects within the 6-month period beginning
on such date, and

““(C) to proceed with due diligence to com-
plete such projects and to spend the proceeds
from the sale of the issue.

““(2) RULES REGARDING CONTINUING COMPLI-
ANCE AFTER 3-YEAR DETERMINATION.—If at
least 95 percent of the proceeds from the sale
of the issue is not expended for 1 or more
qualified projects within the 3-year period
beginning on the date of issuance, but the re-
quirements of paragraph (1) are otherwise
met, an issue shall be treated as continuing
to meet the requirements of this subsection
if either—

“(A) the Build America Corporation uses
all unspent proceeds from the sale of the
issue to redeem bonds of the issue within 90
days after the end of such 3-year period, or

““(B) the following requirements are met:

“(i) The Build America Corporation spends
at least 75 percent of the proceeds from the
sale of the issue for 1 or more qualified
projects within the 3-year period beginning
on the date of issuance.

“(ii) The Build America Corporation
spends at least 95 percent of the proceeds
from the sale of the issue for 1 or more quali-
fied projects within the 4-year period begin-
ning on the date of issuance, and uses all
unspent proceeds from the sale of the issue
to redeem bonds of the issue within 90 days
after the end of the 4-year period beginning
on the date of issuance.

““(h) RECAPTURE OF PORTION OF CREDIT
WHERE CESSATION OF COMPLIANCE.—

““(1) IN GENERAL.—If any bond which when
issued purported to be a Build America bond
ceases to be such a qualified bond, the Build
America Corporation shall pay to the United
States (at the time required by the Sec-
retary) an amount equal to the sum of—

“(A) the aggregate of the credits allowable
under this section with respect to such bond
(determined without regard to subsection
(c)) for taxable years ending during the cal-
endar year in which such cessation occurs
and the 2 preceding calendar years, and

“(B) interest at the underpayment rate
under section 6621 on the amount determined
under subparagraph (A) for each calendar
year for the period beginning on the first day
of such calendar year.

““(2) FAILURE TO PAY.—If the Build America
Corporation fails to timely pay the amount
required by paragraph (1) with respect to
such bond, the tax imposed by this chapter
on each holder of any such bond which is
part of such issue shall be increased (for the
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taxable year of the holder in which such ces-
sation occurs) by the aggregate decrease in
the credits allowed under this section to
such holder for taxable years beginning in
such 3 calendar years which would have re-
sulted solely from denying any credit under
this section with respect to such issue for
such taxable years.

““(3) SPECIAL RULES.—

““(A) TAX BENEFIT RULE.—The tax for the
taxable year shall be increased under para-
graph (2) only with respect to credits allowed
by reason of this section which were used to
reduce tax liability. In the case of credits
not so used to reduce tax liability, the
carryforwards and carrybacks under section
39 shall be appropriately adjusted.

““(B) NO CREDITS AGAINST TAX.—Any in-
crease in tax under paragraph (2) shall not be
treated as a tax imposed by this chapter for
purposes of determining—

“(i) the amount of any credit allowable
under this part, or

““(ii) the amount of the tax imposed by sec-
tion 55.

‘(i) BUILD AMERICA TRUST ACCOUNT.—

“(1) IN GENERAL.—The following amounts
shall be held in a Build America Trust Ac-
count by the Build America Corporation:

“(A) The proceeds from the sale of all
bonds issued under this section.

“(B) The amount of any matching con-
tributions with respect to such bonds.

““(C) The investment earnings on proceeds
from the sale of such bonds.

“(D) Any earnings on any amounts de-
scribed in subparagraph (A), (B), or (C).

““(2) Use oF FUNDS.—Amounts in the Build
America Trust Account may be used only to
pay costs of qualified projects, redeem Build
America bonds, and fund the operations of
the Build America Corporation, except that
amounts withdrawn from the Build America
Trust Account to pay costs of qualified
projects may not exceed the aggregate pro-
ceeds from the sale of Build America bonds
described in subsection (e)(1)(A).

““(3) USE OF REMAINING FUNDS IN BUILD
AMERICA TRUST ACCOUNT.—Upon the redemp-
tion of all Build America bonds issued under
this section, any remaining amounts in the
Build America Trust Account shall be avail-
able to the Build America Corporation for
any qualified project.

“(J) QUALIFIED PROJECT.—For purposes of
this section—

“(1) IN GENERAL.—The term ‘qualified
project’ means the financing of capital im-
provements for any transportation infra-
structure project of any governmental unit
or other person, including highways, transit
systems, railroads, airports, ports, and in-
land waterways, proposed by a State and ap-
proved by the Build America Corporation.

““(2) APPROVAL GUIDELINES AND CRITERIA.—
Not later than 60 days after the date of the
enactment of this section, the Build America
Corporation shall consult with the appro-
priate committees of Congress regarding the
development of guidelines and criteria for
the approval by the Corporation of projects
as qualified projects for inclusion in the allo-
cation plan established under subsection
(f)(2)(A) and shall submit such guidelines and
criteria to such committees. The guidelines
and criteria shall—

““(A) to the maximum extent, be consistent
with statutory provisions governing the ap-
proval of transportation projects, as in effect
on such date, and

““(B) require the Build America Corpora-
tion—

““(i) to base such approval on—

“(1) the results of alternatives analysis and
preliminary engineering, and

“(I1) a comprehensive review of mobility
improvements, environmental benefits, cost
effectiveness, and operating efficiencies, and
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““(ii) to give preference to—

“(1) projects supported by evidence of sta-
ble and dependable financing sources to con-
struct, maintain, and operate the infrastruc-
ture,

“(I1) projects expected to have a signifi-
cant impact on traffic congestion, and

“(111) projects which promote regional bal-
ance in infrastructure investment.

“‘(k) STATE CONTRIBUTION REQUIREMENTS.—

“(1) IN GENERAL.—For purposes of sub-
section (e)(3), the State contribution require-
ment of this subsection is met with respect
to any qualified project if the Build America
Corporation has received from 1 or more
States, not later than the date of issuance of
the bond, written commitments for match-
ing contributions of not less than 20 percent
of the cost of the qualified project.

““(2) STATE MATCHING CONTRIBUTIONS MAY
NOT INCLUDE FEDERAL FUNDS.—For purposes
of this subsection, State matching contribu-
tions shall not be derived, directly or indi-
rectly, from Federal funds, including any
transfers from the Highway Trust Fund
under section 9503.

“(I) UTILIZATION OF UPDATED CONSTRUCTION
TECHNOLOGY FOR QUALIFIED PROJECTS.—For
purposes of subsection (e)(4), the require-
ment of this subsection is met if the appro-
priate State agency relating to the qualified
project has updated its accepted construc-
tion technologies to match a list prescribed
by the Secretary of Transportation and in ef-
fect on the date of the approval of the
project as a qualified project.

““(m) OTHER DEFINITIONS AND SPECIAL
RULES.—For purposes of this section—

‘(1) BoND.—The term ‘bond’ includes any
obligation.

““(2) TREATMENT OF CHANGES IN USE.—For
purposes of subsection (e)(1)(A), the proceeds
from the sale of an issue shall not be treated
as used for a qualified project to the extent
that the Build America Corporation takes
any action within its control which causes
such proceeds not to be used for a qualified
project. The Secretary shall specify remedial
actions that may be taken (including condi-
tions to taking such remedial actions) to
prevent an action described in the preceding
sentence from causing a bond to fail to be a
Build America bond.

““(3) PARTNERSHIP; S CORPORATION; AND
OTHER PASS-THRU ENTITIES.—In the case of a
partnership, trust, S corporation, or other
pass-thru entity, rules similar to the rules of
section 41(g) shall apply with respect to the
credit allowable under subsection (a).

‘‘(4) BONDS HELD BY REGULATED INVESTMENT
COMPANIES.—If any Build America bond is
held by a regulated investment company, the
credit determined under subsection (a) shall
be allowed to shareholders of such company
under procedures prescribed by the Sec-
retary.

““(5) CREDITS MAY BE STRIPPED.—Under reg-
ulations prescribed by the Secretary—

“(A) IN GENERAL.—There may be a separa-
tion (including at issuance) of the ownership
of a Build America bond and the entitlement
to the credit under this section with respect
to such bond. In case of any such separation,
the credit under this section shall be allowed
to the person who on the credit allowance
date holds the instrument evidencing the en-
titlement to the credit and not to the holder
of the bond.

““(B) CERTAIN RULES TO APPLY.—In the case
of a separation described in subparagraph
(A), the rules of section 1286 shall apply to
the Build America bond as if it were a
stripped bond and to the credit under this
section as if it were a stripped coupon.

““(6) REPORTING.—The Build America Cor-
poration shall submit reports similar to the
reports required under section 149(e).”.
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(b) AMENDMENTS TO OTHER CODE SEC-
TIONS.—

(1) REPORTING.—Subsection (d) of section
6049 (relating to returns regarding payments
of interest) is amended by adding at the end
the following new paragraph:

“(8) REPORTING OF CREDIT ON BUILD AMERICA
BONDS.—

“(A) IN GENERAL.—For purposes of sub-
section (a), the term ‘interest’ includes
amounts includible in gross income under
section 54(d) and such amounts shall be
treated as paid on the credit allowance date
(as defined in section 54(b)(4)).

“(B) REPORTING TO CORPORATIONS, ETC.—
Except as otherwise provided in regulations,
in the case of any interest described in sub-
paragraph (A), subsection (b)(4) shall be ap-
plied without regard to subparagraphs (A),
(H), (1), (J), (K), and (L)(i) of such subsection.

“(C) REGULATORY AUTHORITY.—The Sec-
retary may prescribe such regulations as are
necessary or appropriate to carry out the
purposes of this paragraph, including regula-
tions which require more frequent or more
detailed reporting.”.

(2) TREATMENT FOR ESTIMATED TAX PUR-
POSES.—

(A) INDIVIDUAL.—Section 6654 (relating to
failure by individual to pay estimated in-
come tax) is amended by redesignating sub-
section (m) as subsection (n) and by insert-
ing after subsection (lI) the following new
subsection:

““(m) SPECIAL RULE FOR HOLDERS OF BUILD
AMERICA BONDS.—For purposes of this sec-
tion, the credit allowed by section 54 to a
taxpayer by reason of holding a Build Amer-
ica bond on a credit allowance date shall be
treated as if it were a payment of estimated
tax made by the taxpayer on such date.”.

(B) CORPORATE.—Subsection (g) of section
6655 (relating to failure by corporation to
pay estimated income tax) is amended by
adding at the end the following new para-
graph:

““(5) SPECIAL RULE FOR HOLDERS OF BUILD
AMERICA BONDS.—For purposes of this sec-
tion, the credit allowed by section 54 to a
taxpayer by reason of holding a Build Amer-
ica bond on a credit allowance date shall be
treated as if it were a payment of estimated
tax made by the taxpayer on such date.”.

(c) CLERICAL AMENDMENTS.—

(1) The table of subparts for part 1V of sub-
chapter A of chapter 1 is amended by adding
at the end the following new item:

““‘Subpart H. Nonrefundable Credit for Hold-
ers of Build America Bonds.”".

(2) Section 6401(b)(1) is amended by strik-
ing ““and G’ and inserting ‘G, and H”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to obliga-
tions issued after the date of the enactment
of this Act.

SEC. 4. BUILD AMERICA CORPORATION.

(a) ESTABLISHMENT AND STATUS.—There is
established a body corporate to be known as
the “Build America Corporation” (hereafter
in this section referred to as the ‘“‘Corpora-
tion’’). The Corporation is not a department,
agency, or instrumentality of the United
States Government, and shall not be subject
to title 31, United States Code.

(b) PRINCIPAL OFFICE; APPLICATION OF
LAws.—The principal office and place of
business of the Corporation shall be in the
District of Columbia, and, to the extent con-
sistent with this section, the District of Co-
lumbia Business Corporation Act (D.C. Code
29-301 et seq.) shall apply.

(c) FUNCTIONS OF CORPORATION.—The Cor-
poration shall—

(1) issue Build America bonds for the fi-
nancing of qualified projects as required
under section 54 of the Internal Revenue
Code of 1986,
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(2) establish an allocation plan as required
under section 54(f)(2)(A) of such Code,

(3) establish and operate the Build America
Trust Account as required under section 54(i)
of such Code,

(4) perform any other function the sole
purpose of which is to carry out the financ-
ing of qualified projects through Build Amer-
ica bonds, and

(5) not later than February 15 of each year
submit a report to Congress—

(A) describing the activities of the Cor-
poration for the preceding year, and

(B) specifying whether the amounts depos-
ited and expected to be deposited in the
Build America Trust Account are sufficient
to fully repay at maturity the principal of
any outstanding Build America bonds issued
pursuant to such section 54.

(d) POWERS OF CORPORATION.—The Corpora-
tion—

(1) may sue and be sued, complain and de-
fend, in its corporate name, in any court of
competent jurisdiction,

(2) may adopt, alter, and use a seal, which
shall be judicially noticed,

(3) may prescribe, amend, and repeal such
rules and regulations as may be necessary
for carrying out the functions of the Cor-
poration,

(4) may make and perform such contracts
and other agreements with any individual,
corporation, or other private or public entity
however designated and wherever situated,
as may be necessary for carrying out the
functions of the Corporation,

(5) may determine and prescribe the man-
ner in which its obligations shall be incurred
and its expenses allowed and paid,

(6) may, as necessary for carrying out the
functions of the Corporation, employ and fix
the compensation of employees and officers,

(7) may lease, purchase, or otherwise ac-
quire, own, hold, improve, use, or otherwise
deal in and with such property (real, per-
sonal, or mixed) or any interest therein,
wherever situated, as may be necessary for
carrying out the functions of the Corpora-
tion,

(8) may accept gifts or donations of serv-
ices or of property (real, personal, or mixed),
tangible or intangible, in furtherance of the
purposes of this Act, and

(9) shall have such other powers as maybe
necessary and incident to carrying out this
Act.

(e) NONPROFIT ENTITY; RESTRICTION ON USE
OF MONEYS; CONFLICT OF INTERESTS; INDE-
PENDENT AUDITS.—

(1) NONPROFIT ENTITY.—The Corporation
shall be a nonprofit corporation and shall
have no capital stock.

(2) RESTRICTION.—NoO part of the Corpora-
tion’s revenue, earnings, or other income or
property shall inure to the benefit of any of
its directors, officers, or employees, and such
revenue, earnings, or other income or prop-
erty shall only be used for carrying out the
purposes of this Act.

(3) CONFLICT OF INTERESTS.—No director,
officer, or employee of the Corporation shall
in any manner, directly or indirectly partici-
pate in the deliberation upon or the deter-
mination of any question affecting his or her
personal interests or the interests of any
corporation, partnership, or organization in
which he or she is directly or indirectly in-
terested.

(4) INDEPENDENT AUDITS.—AnN independent
certified public accountant shall audit the fi-
nancial statements of the Corporation each
year. The audit shall be carried out at the
place at which the financial statements nor-
mally are kept and under generally accepted
auditing standards. A report of the audit
shall be available to the public and shall be
included in the report required under sub-
section (c)(5).
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(f) TAX EXEMPTION.—The Corporation, in-
cluding its franchise and income, is exempt
from taxation imposed by the United States,
by any territory or possession of the United
States, or by any State, county, munici-
pality, or local taxing authority.

(9) MANAGEMENT OF CORPORATION.—

(1) BOARD OF DIRECTORS; MEMBERSHIP; DES-
IGNATION OF CHAIRPERSON AND VICE CHAIR-
PERSON; APPOINTMENT CONSIDERATIONS; TERM;
VACANCIES.—

(A) BOARD OF DIRECTORS.—The manage-
ment of the Corporation shall be vested in a
board of directors composed of 7 members
appointed by the President, by and with the
advice and consent of the Senate.

(B) CHAIRPERSON AND VICE CHAIRPERSON.—
The President shall designate 1 member of
the Board to serve as Chairperson of the
Board and 1 member to serve as Vice Chair-
person of the Board.

(C) INDIVIDUALS FROM PRIVATE LIFE.—Five
members of the Board shall be appointed
from private life.

(D) FEDERAL OFFICERS AND EMPLOYEES.—
Two members of the Board shall be ap-
pointed from among officers and employees
of agencies of the United States concerned
with infrastructure development.

(E) APPOINTMENT  CONSIDERATIONS.—AII
members of the Board shall be appointed on
the basis of their understanding of and sensi-
tivity to infrastructure development proc-
esses. Members of the Board shall be ap-
pointed so that not more than 4 members of
the Board are members of any 1 political
party.

(F) TERMS.—Members of the Board shall be
appointed for terms of 3 years, except that of
the members first appointed, as designated
by the President at the time of their ap-
pointment, 2 shall be appointed for terms of
1 year and 2 shall be appointed for terms of
2 years.

(G) VAcANCIES.—A member of the Board
appointed to fill a vacancy occurring before
the expiration of the term for which that
member’s predecessor was appointed shall be
appointed only for the remainder of that
term. Upon the expiration of a member’s
term, the member shall continue to serve
until a successor is appointed and is quali-
fied.

(2) COMPENSATION, ACTUAL, NECESSARY, AND
TRANSPORTATION EXPENSES.—Members of the
Board shall serve without additional com-
pensation, but may be reimbursed for actual
and necessary expenses not exceeding $100
per day, and for transportation expenses,
while engaged in their duties on behalf of the
Corporation.

(3) QUORUM.—A majority of the Board shall
constitute a quorum.

(4) PRESIDENT OF CORPORATION.—The Board
of Directors shall appoint a president of the
Corporation on such terms as the Board may
determine.

By Mr. BINGAMAN (for himself,
Mr. BAUCUS, Mr. ROCKEFELLER,
Mr. DASCHLE, Mrs. MURRAY, Ms.
CANTWELL, Mr. DAYTON, Mr.
LIEBERMAN, Mrs. LINCOLN, and
Mrs. FEINSTEIN):

S. 1110. A bill to amend the Trade Act
of 1974 to provide trade adjustment as-
sistance for communities, and for other
purposes; to the Committee on Fi-
nance.

Mr. BINGAMAN. Mr. President, | rise
today to introduce the Trade Adjust-
ment Assistance for Communities Act
of 2003. This legislation is co-sponsored
by Senators BAUCUS, ROCKEFELLER,
DASCHLE, MURRAY, CANTWELL, DAYTON,
LIEBERMAN, LINCOLN, and FEINSTEIN.
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Companion legislation will be intro-
duced in the House by Congressman
SANDER LEVIN tomorrow.

I first introduced Trade Adjustment
Assistance legislation in the last Con-
gress, and | was very pleased when that
legislation—the provisions relating to
both individuals and communities—
passed the Senate as part of the Trade
Act of 2002. | would like to take this
opportunity to thank all of my col-
leagues for their efforts in making this
happen. But | would like to thank Sen-
ator BAucus in particular for making
Trade Adjustment Assistance one of
his priorities last session and pushing
on it to the very end. And | would also
like to thank Senator GRASSLEY for
understanding the importance of Trade
Adjustment Assistance to the ongoing
trade debate, and his decision to make
it part of the trade package that went
through Congress.

But | also have to express my dis-
appointment with the way the process
ended. In spite of the bi-partisan con-
sensus that formed around Trade Ad-
justment Assistance during the nego-
tiations last year and the efforts of my
colleagues, | regret to say that the pro-
visions related to communities did not
make it out of conference. | can not
tell you why this happened. However, |
can tell you that it is incredibly naive
to ignore the problems that are occur-
ring right now across the country and
not understand what it means for our
country’s long-term economic inter-
ests. Look at the newspaper and you
will see that in many communities,
people are pretty much out of work for
good, at least when you look at the
jobs they had and the wages they were
making. And as the lay-offs have ex-
panded, the impact the lay-offs have
had on entire communities have be-
come more pronounced. Now it is not
just the individuals who are struggling,
but the communities in which hun-
dreds or thousands of people live, all
because a company or a group of com-
panies have closed their doors for good.

From what | can tell from state-
ments some of my colleagues have
made in committee or on the floor of
the Senate, this is really nothing more
than tough luck. This is the way mar-
kets work and you simply make do
with what you have. | disagree com-
pletely. From where | sit you can’t just
let individuals who have worked their
whole life at a company, who have
played by the rules for their entire life,
who have committed their entire life
to keeping their communities intact,
be reduced to little more than hope
that something will change for the bet-
ter. They deserve more than that. You
also can’t let the communities where
these people live just die, because they
form the foundation of what we are as
a society. These are the networks that
have lasted generations, that connect
us, and define who we are. | firmly be-
lieve we need to do everything we can
for these folks and the communities
where they live, simply because we owe
them something for what they have
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given us and our country. | believe we
have a responsibility to give these
communities a shot at a new future.
The legislation | am introducing today
does just that.

Let me make it clear that writing
this legislation is not an abstract exer-
cise. For me, this is about my friends
and neighbors that | have known for
years. Right now, in my hometown of
Silver City, NM, | have folks that |
grew up with, wondering what they are
going to do next.

Over the last few years the copper
mines closed, and then the businesses
that supported the copper mines
closed, and then the tax base began to
disappear, and then services started to
be cut, and it seems to everyone like
the whole community has been caught
in a downward spiral. In spite of what
some of my colleagues might claim,
this is not because of lack of effort on
the part of the people of Silver City.
These people are not content with the
way things are. On the contrary, they
are trying desperately to change direc-
tion. They have ideas about where they
want to go and what they need to do to
make things better. They have acted
on these ideas to the best of their abil-
ity. And | want to commend them for
that. But right now they are stuck be-
cause there is no money available to
get things started, to take the first
step so other steps can be taken after-
ward.

And this is the way it is across the
country in a good many communities
just like Silver City. | strongly believe
this has to change. We have let things
stand just the way they are for far too
long. The status quo is not acceptable,
and it is time for Congress to make a
serious effort to change how we man-
age these kinds of problems.

My interest in Trade Adjustment As-
sistance actually began in November,
1997 when Levi-Strauss announced its
decision to close most of its plants in
the United States and transfer produc-
tion to other countries. Levi-Strauss
decided to close two plants in New
Mexico one in Albuquerque and one in
Roswell—with the Roswell facility
alone losing close to 600 workers. This
number didn’t even include the con-
tract workers and other folks that re-
lied on Levi Strauss for their living.
They lost their jobs as well. 600 plus in-
dividuals would be a significant blow in
any town, but in a town of 50,000 peo-
ple—which is what Roswell—is with a
workforce of only 25,000 people, this
lay-off was truly devastating. What ex-
actly were these people going to do?
Where could they go to get work so
they could pay their mortgage, pay for
health care, pay for their kids’ edu-
cation? Sure, some of them could be re-
trained through Trade Adjustment As-
sistance, but the question that was on
everyone’s mind was: retrained for
what? What do you re-train 600 people
for when there are no other jobs avail-
able in town, and no new companies
coming into town?

The questions surrounding what hap-
pened in Roswell—actually, what
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should have happened in Roswell if we
had more effective Trade Adjustment
Assistance policies in place—combined
with other plant closures across the
country in towns just like Roswell,
made me ask what actually could be
done to help individuals and commu-
nities adapt to this kind of collective
crisis. In cooperation with Senators
Roth and Moynihan, who were the
Chair and Ranking Member of the Fi-
nance Committee at the time, | re-
quested studies from the General Ac-
counting Office on the over-all efficacy
of Trade Adjustment Assistance pro-
gram. | also asked them to study how
communities across the country had
responded to the changes that derive
from international trade agreements
and globalization.

I have to say that the answers we got
back from the General Accounting Of-
fice were not very encouraging. To
begin with, the Trade Adjustment As-
sistance for individuals program suf-
fered from inconsistencies, incoher-
ence, and a general lack of account-
ability. Some states managed their
programs well, but others—my home
State of New Mexico being one—did
not. There was no Trade Adjustment
Assistance for Communities program
at the time, but in analyzing how par-
ticular communities responded to eco-
nomic crises, the General Accounting
Office report clearly stated that gov-
ernment funds available for economic
recovery efforts were limited and the
road to real recovery was difficult even
when funds were available. There were
no ‘‘best practices’’, no obvious an-
swers, to refer to because success had
been so limited. In most cases, there
was no way out of the downward spiral
at all.

But over time some individual les-
sons appeared, and interestingly
enough, those lessons were very similar
to the ones we learned in Roswell.
Among other things, technical assist-
ance is needed early on in the process
to ensure that a community-wide re-
covery strategy can be developed.
Funding needs to be made available to
assist in strategic planning. Individual
and institutional differences need to be
bridged in the community so there is a
tangible collective interest in the stra-
tegic plan. Short-term, medium-term,
and long-term funding needs to be
available for communities to use as
they pursue their economic strategy.
U.S. government agencies need to co-
operate to ensure that their efforts are
not duplicative or contradictory. State
governments need to be involved in the
recovery process to encourage coopera-
tion where there has been none before.

I admit that it is very difficult to
make sure all these things happen, es-
pecially in communities that are strug-
gling to stay on an even keel. Clearly
much of the burden for the activities
fall on communities, because they are
the ones that have to decide what is
best for them. And that is the way it
should be. But Congress can play a role
in helping communities attain the
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goals they have set for themselves, and
I believe the bill 1 am introducing
today offers a very good start. The key
components of the legislation are as
follows: First, the legislation estab-
lishes a Trade Adjustment Assistance
for Communities Program at the De-
partment of Commerce, signaling that
communities that are negatively im-
pacted by trade are deserving of a sepa-
rate stream of funds to help them
through their economic crisis. ldeally
this program will be located at the
Economic Development Administra-
tion, which has the expertise and expe-
rience to manage a program of this
type.

Second, the legislation establishes a
U.S. government inter-agency Trade
Adjustment Assistance for Commu-
nities working group, the goal being to
ensure that agencies work in coopera-
tion to assist communities negatively
impacted by trade, integrating per-
sonnel, activities, and resources as
they respond to existing or anticipated
problems.

Third, the legislation provides fund-
ing for strategic planning and develop-
ment grants for communities nega-
tively impacted by trade. As written,
there is no limit on the funds that a
community can receive. Instead, the
level of funding is determined by the
individual needs of each community,
the coherence of their strategic plan,
and the cooperation that exists among
the stakeholders applying for the
grant.

Fourth, the legislation allows fund-
ing from programs at other agencies to
be used in concurrence with Trade Ad-
justment Assistance for Communities
funding, and, furthermore, allows Fed-
eral funding to be used to fulfill most
non-Federal matching requirements
that exist. In the past, some economic
development efforts have been stopped
in their tracks because communities
don’t have the matching funds nec-
essary to get grants. This legislation
would give communities that are now
suffering under serious financial con-
straints some initial flexibility in their
effort to get funding.

Fifth, the legislation gives preference
to rural communities in funding guide-
lines, since these are the communities
that have the fewest options available
to them as they attempt to respond to
trade related problems.

Sixth, the legislation authorizes $350
million per year for the Trade Adjust-
ment Assistance for Communities pro-
gram, essentially doubling the funds
that are currently available for eco-
nomic adjustment in the United
States. | believe this amount is con-
sistent with the needs that we see of
communities across the United States.

Seventh, the legislation establishes a
lookback to January 1998, allowing
communities that were negatively im-
pacted by trade and have yet to over-
come their problems an opportunity to
obtain funds and begin their recovery.

Finally, the legislation establishes a
set of new triggers for eligibility that
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are designed to help not only commu-
nities that have been negatively im-
pacted by trade, but also communities
that have experienced some negative
impacts but want to set a new course
so any future impacts will be limited.
This approach is far different than any-
thing that has been done before in
Trade Adjustment Assistance legisla-
tion—far different even than the legis-
lation that my colleagues and | intro-
duced last year—and is designed spe-
cifically to avoid the criticism that
Trade Adjustment Assistance is really
nothing but ‘“‘death insurance’.

The inclusion of the category of ‘“‘af-
fected domestic producers’” as a trig-
ger, for example, would allow certain
companies to work with their commu-
nities to create a coherent strategic
plan to renovate or construct basic or
advanced infrastructure, diversify the
local economy, attract new invest-
ment, and encourage long-term eco-
nomic stability and global competi-
tiveness—all this before a company is
closed and the entire community is af-
fected. The inclusion of TAA for firms
as a trigger would allow restructuring
at a firm to occur in tandem with re-
structuring in a community. The inclu-
sion of TAA for workers as a trigger
would allow funds to be directed into a
community at the initial onset of prob-
lems at a company—at the moment
when lay-offs are first occurring—not
when the problems are so far down the
line that there is very little that can
be done about it.

Let me say straight out that this leg-
islation cannot be considered a sub-
stitute for a strong trade or manufac-
turing policy. But | do believe this leg-
islation is complementary to those
policies. From where | sit, there will
always be individuals and communities
negatively impacted by trade, and it is
incumbent upon Congress to ensure
that these individuals and commu-
nities are treated with the respect they
deserve and with the strategic eco-
nomic interests of our country in mind.
The economic ideology that suggests
we just let things take their course and
things will work out the way they are
supposed to is, from my perspective,
wrongheaded and misguided. The fact
is we must look very carefully at the
changes that are occurring to our na-
tional economy as a result of
globalization and position ourselves to
do better than we are now.

This legislation carves out an area of
real need and addresses it in a coher-
ent, comprehensive, and innovative
fashion. If enacted, it will have an im-
mediate, concrete, and important im-
pact on communities across the coun-
try. Every State in the country would
benefit from the legislation. It will
allow communities to take charge of
the future and contribute to the eco-
nomic welfare of the Nation. It is a
practical approach that is designed to
keep our communities intact and our
country competitive and strong. | urge
my colleagues to support it.

Mr. BAUCUS. Mr. President, | rise
today in support of the Trade Adjust-
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ment Assistance for Communities Act
of 2003.

I want to commend Senator BINGA-
MAN for introducing this bill today. He
has been a strong advocate of Trade
Adjustment Assistance and a strong
voice for communities that need a
helping hand facing the challenges of
the global economy.

Trade and trade-opening policies cre-
ate benefits for our country. But that
fact should not keep us from acknowl-
edging that the benefits of trade are
seldom evenly distributed. In fact,
there can be losers from trade, even
when the economy as a whole is better
off.

In 1962, President Kennedy said that
“those injured by . .. trade competi-
tion should not be required to bear the
full brunt of the impact.” “There is an
obligation,” he said, for the Federal
Government ‘‘to render assistance to
those who suffer as a result of national
trade policy.”

That year, President Kennedy and a
bipartisan majority of Congress cre-
ated Trade Adjustment Assistance—a
program designed to help those who are
displaced by trade policy to retrain and
get back on their feet.

Last year, with help of another bipar-
tisan majority of Congress, we passed
the Trade Adjustment Assistance Re-
form Act of 2002—a historic expansion
of the TAA program.

The Trade Adjustment Assistance for
Communities Act continues to build on
this important tradition by creating a
new TAA program for communities.

In a recent study, the General Ac-
counting Office found that, even with
TAA benefits available to displaced
workers, the loss of a major employer
can have ripple effects on the local
economy.

In addition to the direct job losses,
local economies can experience reduced
tax revenues, reduced sales by the
closed plant’s supplier firms and by
local retailers, and rising social serv-
ices costs. Until they can attract well-
paying new jobs, these communities
can face extended periods of economic
distress.

This is especially true in smaller and
rural communities, such as we have in
Montana. These communities may not
have a lot of job opportunities for dis-
placed workers, even with TAA retrain-
ing. Indeed, one of the main criticisms
of the current TAS program has been
that it does nothing to make sure there
are jobs for workers at the end of the
retraining process.

There are a number of Federal pro-
grams out there that might offer some
help. They are all over the map—in
Commerce, Treasury, Labor, Agri-
culture, HUD and the SBA, just to
name a few. But these communities
have no way to start, no go-to person
or resource to guide them through this
maze of potential help. And the Federal
Government doesn’t make it any easi-
er. There is very little coordination of
response among the various agencies.
Finally, even if communities can find
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these Federal resources, most existing
programs are not tailored to the spe-
cial needs of trade-impacted commu-
nities.

This bill tries to make Federal eco-
nomic assistance work better for trade-
impacted distressed communities in a
few simple ways.

It creates a single office responsible
for coordinating the Federal response.

It creates a simple trigger process to
identify potentially eligible commu-
nities and bring appropriate resources
to their attention.

It gives communities the technical
assistance they need to develop a stra-
tegic plan—basically a roadmap for
economic recovery. That helps ensure
that Federal resources are being used
in the most coordinated and cost-effec-
tive way possible.

Finally, it makes sure that there are
expertise and resources tailored to the
special needs of trade-impacted com-
munities.

I am pleased to be a cosponsor of this
bill. 1 hope we will be able to consider
it in the Finance Committee this year.

By Mrs. FEINSTEIN:

S. 1111. A bill to provide suitable
grazing arrangements on National For-
est System land to persons that hold a
grazing permit adversely affected by
the standards and guidelines contained
in the Record of Decision of the Sierra
Nevada Forest Plan Amendment and
pertaining to the Willow Flycatcher
and the Yosemite Toad; to the Com-

mittee on Energy and Natural Re-
sources.
Mrs. FEINSTEIN. Mr. President, |

rise today to introduce a bill to pre-
vent unnecessary hardship for ranching
families in the Sierra Nevada Moun-
tains.

This summer, restrictions imposed
for the Yosemite Toad and willow
flycatcher will force about fifteen to
thirty ranchers off the land that they
have long used for grazing.

This bill requires the Forest Service
to explore all the options available to
avoid this outcome. For example, the
bill makes it easier for the Forest
Service to offer ranchers suitable alter-
native grazing land.

Besides alternative grazing arrange-
ments, the Forest Service should look
at fencing, active management of the
cattle, and other options. If none of
these alternatives are feasible, the bill
provides relief for the most seriously
affected ranchers.

The bill would allow ranchers to keep
using 15 parcels of land during this cal-
endar year where Yosemite Toad and
willow flycatcher restrictions would
otherwise make grazing unworkable.
For many other ranches, where grazing
and the species could coexist with some
adjustments, environmental protec-
tions would fully remain in place.

| urge the Forest Service to quickly
devise a long-term strategy to promote
the coexistence of ranchers and the
species. The Forest Service should
work proactively with the Fish and
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Wildlife Service to establish a con-
servation plan for the species—with the
goal of avoiding the need for any list-
ing of it.

I believe that if the regulatory agen-
cies collect better information on the
Yosemite Toad and the willow
flycatcher, we can find ways to protect
the species without completely shut-
ting down long-term ranching oper-
ations. | am committed to expediting
these long-term solutions.

By Mr. KERRY (for himself and
Mr. HARKIN):

S. 1112. A bill to amend title 38,
United States Code, to permit Depart-
ment of Veterans Affairs pharmacies to
dispense medications on prescriptions
written by private practitioners to vet-
erans who are currently awaiting their
first appointment with the Department
for medical care, and for other pur-
poses; to the Committee on Veterans’
Affairs.

Mr. KERRY. Mr. President, there are
now nearly 200,000 American veterans
today who are forced to wait at least 6
months for their first visit with a De-
partment of Veterans Affairs physi-
cian. Despite having served their coun-
try and been promised health benefits,
these veterans are receiving deferred
and rationed health care because of
chronic underfunding and bureaucratic
red tape. It amounts to a broken prom-
ise with men and women who have
served in our armed forces. To help en-
sure that our veterans receive the care
they need and have been guaranteed,
today | am pleased to introduce the
Veterans’ Prescription Drug Reform
Act of 2003.

Veterans enrolled in the VA health
care program are entitled to a prescrip-
tion drug benefit. This is an essential
benefit given the importance of phar-
maceuticals in health care today. How-
ever, there’s a bureaucratic catch: the
benefit only applies to prescriptions
written by a VA physician, and there
are nearly 200,000 veterans who now
wait 6 months or longer for their first
visit with a VA physician. For those
veterans in need of medicine and wait-
ing months on end to see a VA physi-
cian, the benefit has little value.

The VA has reported to Congress
that, while it has no exact figure, it es-
timates that tens of thousands of the
veterans now on the waiting list are
there primarily to access their pre-
scription drug benefit. In many of
these cases, veterans have already seen
a private physician and have a pre-
scription. But in order to use the VA
pharmacy and receive their prescrip-
tion benefit, these individuals must du-
plicate their health care visits and see
a VA physician. This delays health
care benefits for far too many veterans.

The Veterans’ Prescription Drug Re-
form Act of 2003 would permit veterans
already on the waiting list to fill a pre-
scription written by a private physi-
cian at the VA pharmacy.

Specifically, the Veterans’ Prescrip-
tion Drug Reform Act of 2003 would
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give the Secretary of Veterans Affairs
the authority to permit veterans on
the waiting list for their first appoint-
ment with a VA physician at the date
of enactment to use the VA pharmacy
to fill prescriptions written by a pri-
vate physician. It would also preserve
the core healthcare mission of the VA
by limiting this initiative only to
those currently waiting for their first
appointment. The proposal calls for a
report to Congress in 1 year so that its
potential expansion can be evaluated.

The Secretary of Veterans Affairs
has told Congress that he would sup-
port such a proposal, and | look for-
ward to working with Senator HARKIN,
who joins me in sponsoring this legisla-
tion, and my other colleagues in the
Senate on this common-sense approach
to reducing the lengthy wait-lines for
veterans’ healthcare.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1112

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Veterans’
Prescription Drug Reform Act of 2003"".

SEC. 2. AUTHORITY OF DEPARTMENT OF VET-
ERANS AFFAIRS PHARMACIES TO
DISPENSE MEDICATIONS TO CER-
TAIN VETERANS FOR PRESCRIP-
TIONS WRITTEN BY PRIVATE PRAC-
TITIONERS.

(a) AUTHORITY TO DISPENSE MEDICATIONS TO
CERTAIN VETERANS.—Section 1712 of title 38,
United States Code, is amended—

(1) by redesignating subsection (e) as sub-
section (f); and

(2) by inserting after subsection (d) the fol-
lowing new subsection (e):

“(e)(1) The Secretary may authorize the
pharmacies of the Department to dispense
medications to a veteran described in para-
graph (2) pursuant to a valid prescription of
the veteran written by a private practi-
tioner.

“(2) A veteran described in this paragraph
is any veteran who is on a waiting list for
such veteran’s first appointment with the
Department for medical services as of the
date of the enactment of this section.

“(3) A veteran dispensed a medication
under this subsection shall pay the Sec-
retary an amount for such medication deter-
mined in accordance with the provisions of
section 1722A(a) of this title.

“(4) Any amounts paid under paragraph (3)
shall be deposited in the Department of Vet-

erans Affairs Medical Care Collections
Fund.”.
(b) DePosIT OF COLLECTIONS.—Section

1729A(b) of such title is amended—

(1) by redesignating paragraphs (4) through
(8) as paragraphs (5) through (9), respec-
tively; and

(2) by inserting after paragraph (3) the fol-
lowing new paragraph (4):

““(4) Section 1712(e) of this title.”’.

(c) REPORT.—(1) Not later than one year
after the date of the enactment of this Act,
the Secretary of Veterans Affairs shall sub-
mit to the Committees on Veterans’ Affairs
of the Senate and the House of Representa-
tives a report on the exercise by the Sec-
retary of the authority provided in sub-
section (e) of section 1712 of title 38, United
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States Code (as amended by subsection (a) of
this section).

(2) The report shall include—

(A) a description of the exercise of the au-
thority by the Secretary; and

(B) such recommendations for additional
legislative or administrative action with re-
spect to the authority as the Secretary con-
siders appropriate in light of the exercise of
the authority.

By Mrs. MURRAY (for herself,
Mr. DAYTON, Ms. CANTWELL, Mr.
BAucus, Mr. LEAHY, Mrs.
BOXER, and Mr. JEFFORDS):

S. 1115. A bill to amend the Toxic
Substances Control Act to reduce the
health risks posed by asbestos-con-
taining products; to the Committee on
Environment and Public Works.

Mrs. MURRAY. Mr. President, today
I rise to introduce legislation to do
what should have been done decades
ago: fully ban asbestos in the United
States. | am introducing the Ban As-
bestos in America Act of 2003 to pro-
hibit this known carcinogen from being
used to manufacture products in this
country. The bill also bans imports of
asbestos products from other countries
where asbestos is still legal. I am
pleased that Senators BAuUcCUS, BOXER,
CANTWELL, DAYTON, JEFFORDS and
LEAHY are original cosponsors of this
important legislation.

The primary purpose of the Ban As-
bestos in America Act of 2003 is to re-
quire the Environmental Protection
Agency, EPA, to ban the substance
within two years. Most people think
that asbestos has already been banned.
In fact, in 1989 EPA finalized regula-
tions to phase out and ban the sub-
stance by 1997. But in 1991, the 5th Cir-
cuit Court of Appeals overturned EPA’s
ban, arguing that EPA did not “‘first
evaluate and then reject the less bur-
densome alternatives’ under the Toxic
Substances Control Act. Unfortu-
nately, the first Bush Administration
did not appeal the decision to the Su-
preme Court. While new uses of asbes-
tos were banned, existing ones were
not.

As a result, it is still legal in 2003 to
construct buildings in the United
States with asbestos cement shingles
and to treat them with asbestos roof
coatings. It is still legal to construct
new water systems using asbestos ce-
ment pipes imported from other coun-
tries. It is still legal for cars and
trucks to be made and serviced with as-
bestos brake pads and clutch facings.

Asbestos is still not banned, and as a
result, we’re still using it. According to
the U.S. Geological Survey, in 2001,
businesses in this country consumed 26
million pounds of chrysotile asbestos
to make roofing products, gaskets, fric-
tion materials and other products. Last
month, my staff walked into a local
home improvement store and bought
off the shelf roofing sealants made with
asbestos. In addition, we are still im-
porting asbestos products from other
countries, many of which have less
stringent environmental and public
health standards.
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Everyone knows that asbestos is
harmful. The term asbestos, like ar-
senic, lead, mercury or DDT, is synony-
mous with poison. Asbestos may well
be the most regulated toxic substance
that federal and state agencies have
ever dealt with. At least eleven dif-
ferent Federal statutes address asbes-
tos. The EPA, Occupational Safety and
Health Administration, OSHA, Mine
Safety and Health Administration and
Consumer Product Safety Commission
are only some of the Federal agencies
tasked with implementing rules to pro-
tect workers and consumers from the
dangers of this substance.

But the sheer volume of rules and
regulations in place does not guarantee
that public health and the environment
are being adequately protected. We
have significant evidence suggesting
that because asbestos is still not
banned, we’re still not safe from its
dangers. I'd like to highlight some of
this evidence for my colleagues.

First, workers in this country are
still being exposed to dangerous levels
of asbestos. According to OSHA, “An
estimated 1.3 million employees in con-
struction and general industry face sig-
nificant asbestos exposure on the job.
Heaviest exposures occur in the con-
struction industry, particularly during
the removal of asbestos during renova-
tion or demolition. Employees are also
likely to be exposed during the manu-
facture of asbestos products, such as
textiles, friction products, insulation,
and other building materials, and dur-
ing automotive brake and clutch repair
work.”’

It is important to remember that
there is no known safe threshold level
of asbestos exposure. OSHA’s permis-
sible exposure limit of 0.1 fibers per
cubic centimeter is based on technical
measurement limitations. OSHA'’s
limit assumes that workers exposed to
this concentration have a lifetime ex-
posure risk of 3 to 5 in 1,000 for cancer
and 2 in 1,000 for asbestosis. This is a
very high risk compared to the cancer
risk levels that are considered accept-
able for some environmental cleanups.

The extent to which workers are ex-
posed to dangerous levels of asbestos is
especially troublesome when one con-
siders the frequency with which
OSHA's standards are violated. On July
31, 2001, I chaired a Senate Health, Edu-
cation, Labor and Pensions hearing on
asbestos and workplace safety. At the
hearing | learned from OSHA that
since 1995, the agency had cited em-
ployers for violations of its asbestos
standards 15,691 times. This is astound-
ing given the known dangers of asbes-
tos and the high risks of disease even
when OSHA'’s exposure limit is being
met.

As follow-up to the hearing, | asked
OSHA to provide more information
about asbestos-related violations. In an
October 17, 2001 letter to me, Mr. John
Henshaw, Assistant Secretary for Oc-
cupational Safety and Health, wrote
that between fiscal year 1996 and fiscal
year 2001, OSHA conducted a total of
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190,971 inspections generating a total of
427,786 violations. Of these, 3,000 inspec-
tions and 15,691 violations involved as-
bestos. According to Mr. Henshaw,
about 2 percent of inspections and 4
percent of violations were asbestos-re-
lated. In his letter to me, Mr. Henshaw
wrote, “OSHA does not consider any
level to be an acceptable noncompli-
ance level. We strive for 100 percent
compliance.” Despite OSHA'’s best in-
tentions, workers are still being ex-
posed to dangerous levels of asbestos.

It is also important to consider that
the vast majority of workplaces where
asbestos exposure occurs, such as con-
struction jobs and auto repair shops,
are not regularly inspected by OSHA.
The Administration conducts inspec-
tions only in response to complaints or
as a result of referrals from law en-
forcement or the media. Many more
violations of the standard occur in the
real world than are actually recorded
by regulators. Many employees likely
do not contact OSHA about potential
asbestos exposure on the job because
they think asbestos has been banned
long ago and is no longer a problem.

But asbestos in the workplace is
clearly still a problem. Recent news in-
vestigations provide more evidence
that workers are being exposed to dan-
gerous levels of this mineral. Accord-
ing to an article in the Seattle Post-In-
telligencer on November 16, 2000, “‘Dur-
ing the past three months, the P-I col-
lected samples of dust from floors,
work areas and tool bins in 31 brake-re-
pair garages in Baltimore, Boston, Chi-
cago, Denver, Richmond, Seattle, and
Washington, D.C. Asbestos, almost ex-
clusively chrysotile, which has been
used for decades in brakes, was de-
tected in 21 of the locations. The
amount of asbestos in the dust ranged
from 2.26 percent to 63.8 percent.”’

When dust with these concentrations
of asbestos in them is disturbed, air-
borne concentrations of asbestos occur
that are well above OSHA's permissible
exposure limit of 0.1 fiber per cubic
centimeter. Under current OSHA regu-
lations, if airborne asbestos concentra-
tions exceed this level, employers must
conduct air monitoring, take measures
to reduce asbestos emissions, post
warning signs and record concentra-
tions of airborne asbestos. Workers are
supposed to wear respirators and pro-
tective clothing and are required to un-
dergo long term medical monitoring.

Now | recognize that much of the ex-
posure to asbestos in the workplace
comes from asbestos products installed
years, and in many cases, decades ago.
By one estimate, about 30 million tons
of asbestos was used in this country be-
tween 1900 and 1980. Asbestos in place,
in our buildings, schools and homes,
will be with us for decades to come.

But given the known dangers of this
mineral, why are we still using it? Why
are we still adding it to products on
purpose when there are perfectly ac-
ceptable substitutes? In retrospect, it
is tragic that asbestos was so widely
used during the 20th century, for the
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economic and public health impacts
have been disastrous. One very impor-
tant step in overcoming the problems
caused by asbestos is to stop adding to
the problem—however incrementally—
by continuing to use this dangerous
mineral in products on purpose.

I’d like to point out some additional
evidence supporting the need to ban as-
bestos in the United States and to raise
awareness about this issue. Most of my
colleagues are familiar with the trag-
edy in Libby, MT, where hundreds of
workers and their families suffer from
asbestos-related diseases caused by ex-
posure to asbestos-tainted vermiculite.

For decades, the W.R. Grace mine in
Libby supplied about 80 percent of the
vermiculite used in this country. W.R.
Grace very successfully marketed its
product, without any warning labels,
even though the company was well
aware its product was contaminated
with this known carcinogen. Asbestos-
contaminated ore was shipped to more
than 300 sites around the country for
processing and use in industrial and
consumer products. According to the
EPA, 14 of these sites are so contami-
nated with asbestos that they still
need to be cleaned up, even though the
Libby mine closed in 1990. While this is
a problem that came from a small min-
ing town in Montana, the ramifications
and consequences are clearly national
in scope.

In addition, vermiculite from Libby
is still around and is still a threat to
public health. It is estimated that tens
of millions of homes, schools and busi-
nesses contain insulation made with
Libby vermiculite, known as Zonolite.
A recent study conducted for EPA, en-
titled Asbestos Exposure Assessment
for Vermiculite Attic Insulation, found
that Zonolite in homes today contains
up to 2 percent asbestos. This study in-
cluded tests on Zonolite insulation
from Seattle Public Utilities and from
a home in Washington State. It found
that when this insulation was dis-
turbed, airborne concentrations of 3.3
asbestos fibers per cubic centimeters
were measured. In other words, han-
dling Zonolite asbestos can cause lev-
els of asbestos in the air that signifi-
cantly exceed OSHA'’s exposure limit
for workers. Even more troubling, per-
haps, the study found ‘‘vermiculite
that tests non-detect for asbestos by
bulk analysis can still generate air-
borne asbestos concentrations when
disturbed.” When vermiculite without
significant amounts of asbestos in bulk
was disturbed, concentrations of asbes-
tos in the air up to 0.5 fibers per cubic
centimeters were detected. This means
that even vermiculite with only trace
amounts of asbestos in bulk can gen-
erate unhealthy concentrations of as-
bestos in the air.

Yesterday EPA launched a national
consumer education campaign warning
people not to disturb Zonolite attic in-
sulation if they have it in their homes.
The agency also warned people not to
let their children play in attics with
vermiculite for fear of asbestos expo-
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sure. EPA has developed a consumer
education brochure and has created an
asbestos hotline for people to call for
more information. The Agency for
Toxic Substances and Disease Registry
and National Institute for Occupa-
tional Safety and Health have joined
EPA in this education effort by cre-
ating materials to educate consumers
and workers about the dangers of as-
bestos-contaminated vermiculite.

While we need to ensure that we are
no longer adding asbestos to our prod-
ucts on purpose, we also need to ensure
that asbestos in harmful concentra-
tions isn’t ending up in our consumer
products by accident. | am glad EPA,
ATSDR and NIOSH are now
proactively reaching out to consumers
and workers to warn them to stay
away from vermiculite attic insula-
tion. This is an important first step in
dealing with just one aspect of the leg-
acy created by W.R. Grace in Libby.

There is another important reason to
ban asbestos that | would like to share
with my colleagues. As | mentioned
previously, the United States is still
importing products that contain asbes-
tos. Unfortunately, we do not have pre-
cise statistics on which products com-
ing into this country contain the dead-
ly mineral. The Department of Com-
merce’s import database does not dis-
tinguish between asbestos-containing
products and products containing as-
bestos substitutes. According to the
U.S. International Trade Commission,
in 2002 this country imported more
than 44,000 tons of asbestos-cement
products, some of which may have con-
tained cellulose instead of asbestos.

With increased globalization and
international trade, U.S. imports of as-
bestos containing consumer and indus-
trial products will continue to rise—
unless we prohibit these products from
crossing our borders in the first place.

Although we do not have accurate
numbers for the extent to which asbes-
tos products are flowing across our bor-
ders, we do know that asbestos is being
heavily marketed to developing coun-
tries. According to an August 2, 1999
USA Today article, ““As asbestos de-
mand has plummeted in the industri-
alized world the past 25 years, it has
soared in many developing nations and
formerly communist countries. Its use
in these countries is largely unregu-
lated, haphazard and deadly.”’

A more recent editorial in the Cana-
dian Medical Association Journal com-
pares the asbestos industry to the to-
bacco industry. The February 20, 2001
article by Doctors Joseph LaDou, Phil-
ip Landrigan, John C. Bailar Ill, Vito
Foa and Arthur Frank reads:

“The commercial tactics of the as-
bestos industry are very similar to
those of the tobacco industry. In the
absence of international sanctions,
losses resulting from reduced cigarette
consumption in the developed coun-
tries are offset by heavy selling to de-
veloping nations. In a similar fashion,
the developed world has responded to
the asbestos health catastrophe with a
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progressive ban on the use of asbestos.
In response, the asbestos industry is
progressively transferring its commer-
cial activities and the health hazards
to the developing countries.”

Banning asbestos in the United
States sends an important message to
the rest of the world. The asbestos in-
dustry will no longer be able to justify
its marketing to developing countries
by pointing out that asbestos is still
legal in the U.S., and therefore, it must
be safe. More than 30 countries have al-
ready banned asbestos, and it is time
for this country to follow suit. It is our
moral responsibility as the world’s
strongest economy, the most powerful
Nation and a leader in environmental
protection and public health to ban
this harmful substance.

That is why today | am introducing
the Ban Asbestos in America Act. The
legislation has five main parts. First,
this bill protects public health by
doing what the EPA tried to do 14
years ago: ban asbestos in the United
States. The legislation requires EPA to
ban it within two years of passage of
the Act. As under the regulations EPA
finalized in 1989, companies may file
for an exemption to the ban if there is
no substitute material available.

Second, the bill requires EPA to con-
vene a Blue Ribbon Panel on asbestos
policy and to have the National Acad-
emy of Sciences conduct an asbestos
study. In response to the 2001 EPA In-
spector General’s report on Libby,
Montana, the EPA promised to convene
a Blue Ribbon Panel on asbestos and
non-regulated fibers. But instead of
convening a high level panel, EPA
hired a non-profit organization, the
Global Environment and Technology
Foundation, to develop an asbestos
policies focus group. Just yesterday
EPA released GETF’s Asbestos Strate-
gies Report. | am very pleased that the
Report recommends several aspects of
the Ban Asbestos in America Act, in-
cluding that Congress pass legislation
to ban asbestos.

While the recommendations are cer-
tainly helpful in providing guidance to
EPA, Congress and other federal agen-
cies on the next steps to address asbes-
tos, the GETF report does not replace
a full fledged Blue Ribbon Panel. The
Ban Asbestos in America Act codifies
creation of a Blue Ribbon Panel as
EPA first committed to in 2001. The
panel will include participation from
the Department of Labor and the Con-
sumer Product Safety Commission. It
will review the current laws and rules
in place to protect workers and con-
sumers, and make recommendations
for improving protections within 2
years of passage of the Act.

In addition, the bill calls for EPA to
have the NAS conduct a study on the
current state of the science relating to
the human health effects of exposure to
asbestos and other durable fibers. The
NAS study shall also include rec-
ommendations for a uniform system of
asbestos exposure standards and for a
uniform system to create protocols to
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detect and measure asbestos. As | men-
tioned previously, asbestos is regulated
under multiple statutes. There are dif-
ferent standards within EPA and
across Federal agencies, and agencies
rely on different protocols to identify
the substance. The NAS shall be re-
quired to submit the study to EPA,
other federal agencies and Congress
within 18 months of passage of the Act.

Third, the legislation requires a sur-
vey to determine which products con-
tain asbestos, either on purpose or as a
contaminant. EPA will be required to
conduct this review with input from
the Department of Labor, the Con-
sumer Product Safety Commission and
the International Trade Commission.

The bill directs the EPA to conduct a
survey on the status of asbestos-con-
taining products, such as roofing mate-
rials, brake pads and gaskets, which
contain asbestos on purpose. EPA must
also study contaminant-asbestos prod-
ucts, such as some insulation and hor-
ticultural products, which contain as-
bestos as a contaminant of another
substance. The study will examine how
people use these products and the ex-
tent to which people are exposed to
harmful levels of asbestos. The study
must be finalized within 18 months to
inform the Blue Ribbon Panel and the
education campaign.

Fourth, based on the results of the
study, EPA shall conduct a public edu-
cation campaign to increase awareness
of the dangers posed by asbestos-con-
taining products and contaminant-as-
bestos products, including those in
homes and workplaces. The agency
shall give priority to those products
posing the greatest risk, as determined
by the study required by the bill. The
education campaign must be conducted
within 2 years of passage of the bill.

EPA and the Consumer Product Safe-
ty Commission shall still be required
to conduct a national education cam-
paign about vermiculite insulation
within 6 months of passage of the Act.
As many as 35 million homes and busi-
nesses may contain asbestos-contami-
nated insulation made with
vermiculite from Libby. This require-
ment is still in the bill despite EPA’s
recent announcement of an education
campaign about vermiculite attic insu-
lation. This will ensure EPA’s long-
term commitment to educating the
public.

Finally, the Ban Asbestos in America
Act increases the federal commitment
to finding new treatments for the ter-
rible diseases caused by asbestos. At
least 2,000 people per year die from
mesothelioma, a deadly cancer of the
lining of the lungs and internal organs
caused by exposure to asbestos. The
legislation would direct the head of
NIH to “‘expand, intensify and coordi-
nate programs for the conduct and sup-
port of research on diseases caused by
exposure to asbestos.”” The Centers for
Disease Control would be required to
create a National Mesothelioma Reg-
istry to improve tracking of the dis-
ease, which in many cases goes
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undiagnosed and thus unrecorded. In
addition, the bill creates 10 mesothe-
lioma treatment centers around the
country to improve treatments for and
awareness of this fatal cancer.

Our hope is that by continuing to
work together, we will build support
for the Ban Asbestos in America Act. If
we can get this legislation passed,
fewer people will be exposed to asbes-
tos, fewer people will contract asbestos
diseases in the first place, and those
who already have asbestos diseases will
receive treatments to prolong and im-
prove quality of life. | urge my col-
leagues to support this important leg-
islation.

In the meantime, we should do all we
can to ensure that the rules in place to
protect workers, consumers and school-
children from asbestos are followed and
are strengthened if necessary. We also
need to make sure that Federal agen-
cies are given adequate resources to
fully implement Congress’ many man-
dates.

I ask unanimous consent that the
text of the Ban Asbestos in America
Act of 2003 be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1115

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Ban Asbes-
tos in America Act of 2003”.

SEC. 2. FINDINGS.

Congress finds that—

(1) the Administrator of the Environ-
mental Protection Agency has classified as-
bestos as a category A human carcinogen,
the highest cancer hazard classification for a
substance;

(2) there is no known safe level of exposure
to asbestos;

(3)(A) in hearings before Congress in the
early 1970s, the example of asbestos was used
to justify the need for comprehensive legisla-
tion on toxic substances; and

(B) in 1976, Congress passed the Toxic Sub-
stances Control Act (15 U.S.C. 2601 et seq.);

(4) in 1989, the Administrator promulgated
final regulations under title Il of the Toxic
Substances Control Act (15 U.S.C. 2641 et
seq.) to phase out asbestos in consumer prod-
ucts by 1997;

(5) in 1991, the United States Court of Ap-
peals for the 5th Circuit overturned portions
of the regulations, and the Government did
not appeal the decision to the Supreme
Court;

(6) as a result, while new applications for
asbestos were banned, asbestos is still being
used in some consumer and industrial prod-
ucts in the United States;

(7) the United States Geological Survey
has determined that in 2000, companies in
the United States consumed 15,000 metric
tons of chrysotile asbestos, of which approxi-
mately 62 percent was consumed in roofing
products, 22 percent in gaskets, 12 percent in
friction products, and 4 percent in other
products;

(8) available evidence suggests that—

(A) imports of some types of asbestos-con-
taining products may be increasing; and

(B) some of those products are imported
from foreign countries in which asbestos is
poorly regulated;

(9) many people in the United States incor-
rectly believe that—
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(A) asbestos has been banned in the United
States; and

(B) there is no risk of exposure to asbestos
through the use of new commercial products;

(10) the Department of Commerce esti-
mates that in 2000, the United States im-
ported 51,483 metric tons of asbestos-cement
products;

(11) banning asbestos from being used in or
imported into the United States will provide
certainty to manufacturers, builders, envi-
ronmental remediation firms, workers, and
consumers that after a specific date, asbes-
tos will not be added to new construction
and manufacturing materials used in this
country;

(12) asbestos has been banned in Argentina,
Australia, Austria, Belgium, Chile, Croatia,
the Czech Republic, Denmark, Finland,
France, Germany, Iceland, Ireland, Italy,
Latvia, Luxembourg, the Netherlands, Nor-
way, Poland, Saudi Arabia, the Slovak Re-
public, Spain, Sweden, Switzerland, and the
United Kingdom;

(13) asbestos will be banned throughout the
European Union in 2005;

(14) in 2000, the World Trade Organization
upheld the right of France to ban asbestos,
with the United States Trade Representative
filing a brief in support of the right of
France to ban asbestos;

(15) the 1999 brief by the United States
Trade Representative stated, “‘In the view of
the United States, chrysotile asbestos is a
toxic material that presents a serious risk to
human health.”’;

(16) people in the United States have been
exposed to harmful levels of asbestos as a
contaminant of other minerals;

(17) in the town of Libby, Montana, work-
ers and residents have been exposed to dan-
gerous levels of asbestos for generations be-
cause of mining operations at the W.R. Grace
vermiculite mine located in that town;

(18) the Agency for Toxic Substances and
Disease Registry found that over a 20-year
period, ‘‘mortality in Libby resulting from
asbestosis was approximately 40 to 80 times
higher than expected. Mesothelioma mor-
tality was also elevated.”’;

(19)(A) in response to this crisis, in Janu-
ary 2002, the Governor of Montana requested
that the Administrator of the Environ-
mental Protection Agency designate Libby
as a Superfund site; and

(B) on October 23, 2002, the Administrator
placed Libby on the National Priorities List;

(20)(A) vermiculite from Libby was shipped
for processing to 42 States; and

(B) Federal agencies are investigating po-
tential harmful exposures to asbestos-con-
taminated vermiculite at sites throughout
the United States;

(21) the Administrator has identified 14
sites that have dangerous levels of asbestos-
tainted vermiculite and require cleanup ef-
forts; and

(22) although it is impracticable to elimi-
nate exposure to asbestos entirely because
asbestos is a naturally occurring mineral in
the environment and occurs in several depos-
its throughout the United States, Congress
needs to do more to protect the public from
exposure to asbestos and Congress has the
power to prohibit the continued, intentional
use of asbestos in consumer products.

SEC. 3. ASBESTOS-CONTAINING PRODUCTS.

(a) IN GENERAL.—Title Il of the Toxic Sub-
stances Control Act (15 U.S.C. 2641 et seq.) is
amended—

(1) by inserting before section 201 (15 U.S.C.
2641) the following:

“Subtitle A—General Provisions”;

and
(2) by adding at the end the following:
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“Subtitle B—Asbestos-Containing Products
“SEC. 221. DEFINITIONS.

“In this subtitle:

““(1) ASBESTOS-CONTAINING PRODUCT.—The
term ‘asbestos-containing product’ means
any product (including any part) to which
asbestos is deliberately or knowingly added
or in which asbestos is deliberately or know-
ingly used in any concentration.

““(2) CONTAMINANT-ASBESTOS PRODUCT.—The
term ‘contaminant-asbestos product’ means
any product that contains asbestos as a con-
taminant of any mineral or other substance,
in any concentration.

““(3) DISTRIBUTE IN COMMERCE.—

“(A) IN GENERAL.—The term ‘distribute in
commerce’ has the meaning given the term
in section 3.

“(B) EXCLUSIONS.—The term ‘distribute in
commerce’ does not include—

“(i) an action taken with respect to an as-
bestos-containing product in connection
with the end use of the asbestos-containing
product by a person that is an end user; or

‘(i) distribution of an asbestos-containing
product by a person solely for the purpose of
disposal of the asbestos-containing product
in compliance with applicable Federal,
State, and local requirements.

‘‘(4) DURABLE FIBER.—

“(A) IN GENERAL.—The term ‘durable fiber’
means a silicate fiber that—

“(i) occurs naturally in the environment;
and

““(ii) is similar to asbestos in—

“(1) resistance to dissolution;

“(11) leaching; and

“(111) other physical, chemical, or biologi-
cal processes expected from contact with
lung cells and other cells and fluids in the
human body.

“(B) INCLUSIONS.—The term ‘durable fiber’
includes—

‘(i) richterite;

“(ii) winchite;

“(iii) erionite; and

“(iv) nonasbestiform varieties of crocid-
olite, amosite, anthophyllite, tremolite, and
actinolite.

“(5) FIBER.—The term ‘fiber’ means an
acicular single crystal or similarly elongated
polycrystalline aggregate particle with a
length to width ratio of 3 to 1 or greater.

““(6) PERSON.—The term ‘person’ means—

“(A) any individual;

“(B) any corporation, company, associa-
tion, firm, partnership, joint venture, sole
proprietorship, or other for-profit or non-
profit business entity (including any manu-
facturer, importer, distributor, or processor);

“(C) any Federal, State, or local depart-
ment, agency, or instrumentality; and

‘(D) any interstate body.

“SEC. 222. NATIONAL ACADEMY OF
STUDY.

“The Administrator shall enter into a con-
tract with the National Academy of Sciences
to study and, not later than 18 months after
the date of enactment of this subtitle, pro-
vide the Administrator, and other Federal
agencies, as appropriate—

““(1) a description of the current state of
the science relating to the human health ef-
fects of exposure to asbestos and other dura-
ble fibers; and

“(2) recommendations for the establish-
ment of—

“(A) a uniform system for the establish-
ment of asbestos exposure standards for
workers, school children, and other popu-
lations; and

“(B) a uniform system for the establish-
ment of protocols for detecting and meas-
uring asbestos.

“SEC. 223. ASBESTOS POLICIES PANEL.

“‘(a) PANEL.—

““(1) IN GENERAL.—The Administrator shall
establish an Asbestos Policies Panel (re-
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ferred to in this section as the ‘panel’) to
study asbestos and other durable fibers.

““(2) MEMBERSHIP.—The panel shall be com-
prised of representatives of—

““(A) the Secretary of Labor;

‘“(B) the Secretary of Health and Human
Services; and

““(C) the Chairman of the Consumer Prod-
uct Safety Commission;

‘(D) nongovernmental environmental, pub-
lic health, and consumer organizations;

“(E) industry;

““(F) school officials;

““(G) public health officials;

““(H) labor organizations; and

(1) the public.

““(b) DUTIES.—The panel shall—

““(1) provide independent advice and coun-
sel to the Administrator and other Federal
agencies on policy issues associated with the
use and management of asbestos and other
durable fibers; and

““(2) study and, not later than 2 years after
the date of enactment of this subtitle, pro-
vide the Administrator, other Federal agen-
cies, and Congress recommendations con-
cerning—

“(A) implementation of subtitle A;

““(B) grant programs under subtitle A;

“(C) revisions to the national emissions
standards for hazardous air pollutants pro-
mulgated under the Clean Air Act (42 U.S.C.
7401 et seq.);

‘(D) legislative and regulatory options for
improving consumer and worker protections
against harmful health effects of exposure to
asbestos and durable fibers;

“(E) whether the definition of asbestos-
containing material, meaning any material
that contains more than 1 percent asbestos
by weight, should be modified throughout
the Code of Federal Regulations;

““(F) the feasibility of establishing a dura-
ble fibers testing program;

‘““(G) options to improve protections
against exposure to asbestos from asbestos-
containing products and contaminant-asbes-
tos products in buildings;

““(H) current research on and technologies
for disposal of asbestos-containing products
and contaminant-asbestos products; and

“(1) at the option of the panel, the effects
on human health that may result from expo-
sure to ceramic, carbon, and other manmade
fibers.

“SEC. 224. STUDY OF ASBESTOS-CONTAINING
PRODUCTS AND CONTAMINANT-AS-
BESTOS PRODUCTS.

‘“(a) IN GENERAL.—In consultation with the
Secretary of Labor, the Chairman of the
International Trade Commission, the Chair-
man of the Consumer Product Safety Com-
mission, and the Assistant Secretary for Oc-
cupational Safety and Health, the Adminis-
trator shall conduct a study on the status of
the manufacture, processing, distribution in
commerce, ownership, importation, and dis-
posal of asbestos-containing products and
contaminant-asbestos products in the United
States.

““(b) IssuEs.—In conducting the study, the
Administrator shall examine—

“(1) how consumers, workers, and busi-
nesses use asbestos-containing products and
contaminant-asbestos products that are en-
tering commerce as of the date of enactment
of this subtitle; and

“(2) the extent to which consumers and
workers are being exposed to unhealthful
levels of asbestos through exposure to prod-
ucts described in paragraph (1).

““(c) REPORT.—Not later than 18 months
after the date of enactment of this subtitle,
the Administrator shall submit to the Com-
mittee on Energy and Commerce of the
House of Representatives and the Committee
on Environment and Public Works of the
Senate a report on the results of the study.
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“SEC. 225. PROHIBITION ON ASBESTOS-CON-
TAINING PRODUCTS.

““(a) IN GENERAL.—Subject to subsection
(b), the Administrator shall promulgate—

“(1) not later than 1 year after the date of
enactment of this subtitle, proposed regula-
tions that—

“(A) prohibit persons from manufacturing,
processing, or distributing in commerce as-
bestos-containing products; and

“(B) provide for implementation of sub-
sections (b) and (c); and

““(2) not later than 2 years after the date of
enactment of this subtitle, final regulations
that, effective 60 days after the date of pro-
mulgation, prohibit persons from manufac-
turing, processing, or distributing in com-
merce asbestos-containing products.

““(b) EXEMPTIONS.—

““(1) IN GENERAL.—AnNYy person may petition
the Administrator for, and the Adminis-
trator may grant an exemption from the re-
quirements of subsection (a) if the Adminis-
trator determines that—

“(A) the exemption would not result in an
unreasonable risk of injury to public health
or the environment; and

““(B) the person has made good faith efforts
to develop, but has been unable to develop, a
substance, or identify a mineral, that—

““(i) does not present an unreasonable risk
of injury to public health or the environ-
ment; and

“(if) may be substituted for an asbestos-
containing product.

““(2) TERMS AND CONDITIONS.—AN exemption
granted under this subsection shall be in ef-
fect for such period (not to exceed 1 year)
and subject to such terms and conditions as
the Administrator may prescribe.

“‘(c) DISPOSAL.—

“(1) IN GENERAL.—Except as provided in
paragraph (2), not later than 3 years after
the date of enactment of this subtitle, each
person that possesses an asbestos-containing
product that is subject to the prohibition es-
tablished under this section shall dispose of
the asbestos-containing product, by a means
that is in compliance with applicable Fed-
eral, State, and local requirements.

“(2) EXxXempTION.—Nothing in paragraph
O—

“(A) applies to an asbestos-containing
product that—

“(i) is no longer in the stream of com-
merce; or

““(ii) is in the possession of an end user; or

“(B) requires that an asbestos-containing
product described in subparagraph (A) be re-
moved or replaced.

“SEC. 226. PUBLIC EDUCATION PROGRAM.

“(@) IN GENERAL.—Not later than 2 years
after the date of enactment of this subtitle,
and subject to subsection (c), in consultation
with the Chairman of the Consumer Product
Safety Commission and the Secretary of
Labor, the Administrator shall establish a
program to increase awareness of the dan-
gers posed by asbestos-containing products
and contaminant-asbestos products in homes
and workplaces.

““(b) GREATEST RISks.—In establishing the
program, the Administrator shall—

““(1) base the program on the results of the
study conducted under section 224;

“(2) give priority to asbestos-containing
products and contaminant-asbestos products
used by consumers and workers that pose the
greatest risk of injury to human health; and

““(3) at the option of the Administrator on
receipt of a recommendation from the Asbes-
tos Policies Panel, include in the program
the conduct of projects and activities to in-
crease public awareness of the effects on
human health that may result from exposure
to—

“(A) durable fibers; and



May 22, 2003

““(B) ceramic, carbon, and other manmade
fibers.

““(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sec-
tion.”.

(b) VERMICULITE INSULATION.—Not later
than 180 days after the date of enactment of
this Act, the Administrator of the Environ-
mental Protection Agency and the Consumer
Product Safety Commission shall begin a na-
tional campaign to educate consumers con-
cerning—

(1) the dangers of vermiculite insulation
that may be contaminated with asbestos;
and

(2) measures that homeowners and business
owners can take to protect against those
dangers.

SEC. 4. ASBESTOS-CAUSED DISEASES.

Subpart 1 of part C of title IV of the Public
Health Service Act (42 U.S.C. 285 et seq.) is
amended by adding at the end the following:
“SEC. 417D. RESEARCH ON ASBESTOS-CAUSED

DISEASES.

““(@) IN GENERAL.—The Secretary, acting
through the Director of NIH and the Director
of the Centers for Disease Control and Pre-
vention, shall expand, intensify, and coordi-
nate programs for the conduct and support of
research on diseases caused by exposure to
asbestos, particularly mesothelioma, asbes-
tosis, and pleural injuries.

““(b) ADMINISTRATION.—The Secretary shall
carry out this section—

“(1) through the Director of NIH and the
Director of the CDC (Centers for Disease
Control and Prevention); and

“(2) in collaboration with the Adminis-
trator of the Agency for Toxic Substances
and Disease Registry and the head of any
other agency that the Secretary determines
to be appropriate.

““(c) MESOTHELIOMA REGISTRY.—Not later
than 1 year after the date of enactment of
this section, the Director of the Centers for
Disease Control and Prevention, in coopera-
tion with the Director of the National Insti-
tute for Occupational Safety and Health and
the Administrator of the Agency for Toxic
Substances and Disease Registry, shall es-
tablish a mechanism by which to obtain data
from State cancer registries and other can-
cer registries, which shall form the basis for
establishing a Mesothelioma Registry.

““(d) AUTHORIZATION OF APPROPRIATIONS.—
In addition to amounts made available for
the purposes described in subsection (a)
under other law, there are authorized to be
appropriated to carry out this section such
sums as are necessary for fiscal year 2004 and
each fiscal year thereafter.

“SEC. 417E. MESOTHELIOMA RESEARCH
TREATMENT CENTERS.

““(a) IN GENERAL.—The Director of NIH
shall provide $1,000,000 for each of fiscal
years 2004 through 2008 for each of up to 10
mesothelioma disease research and treat-
ment centers.

““(b) REQUIREMENTS.—The Centers shall—

““(1) be chosen through competitive peer re-
view;

““(2) be geographically distributed through-
out the United States with special consider-
ation given to areas of high incidence of
mesothelioma disease;

““(3) be closely associated with Department
of Veterans Affairs medical centers to pro-
vide research benefits and care to veterans,
who have suffered excessively from mesothe-
lioma;

““(4) be engaged in research to provide
mechanisms for detection and prevention of
mesothelioma, particularly in the areas of
pain management and cures;

““(5) be engaged in public education about
mesothelioma and prevention, screening, and
treatment;

AND
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‘“(6) be participants in the National Meso-
thelioma Registry;

““(7) be coordinated in their research and
treatment efforts with other Centers and in-
stitutions involved in exemplary mesothe-
lioma research; and

““(8) be focused on research and treatments
for mesothelioma that have historically been
underfunded.

‘“(c) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $10,000,000 for each of
fiscal years 2004 through 2008.”.

SEC. 5. CONFORMING AMENDMENTS.

The table of contents in section 1 of the
Toxic Substances Control Act (15 U.S.C.
prec. 2601) is amended—

(1) by inserting before the item relating to
section 201 the following:

“Subtitle A—General Provisions™;

and
(2) by adding at the end of the items relat-
ing to title Il the following:
““‘Subtitle B—Asbestos-Containing Products
““‘Sec. 221. Definitions.
‘“‘Sec. 222. National Academy of Sciences
Study.

223. Asbestos Policies Panel.

224. Study of asbestos-containing
products and contaminant-as-
bestos products.

225. Prohibition on asbestos-con-
taining products.

226. Public education program.”’.

““Sec.
““Sec.

““Sec.

““Sec.

By Mr. LEVIN (for himself, Mr.
DEWINE, Ms. STABENOw, and
Mr. VOINOVICH):

S. 1116. A bill to amend the Federal
Water Pollution Control Act to direct
the Great Lakes National Program Of-
fice of the Environmental Protection
Agency to develop, implement, mon-
itor, and report on a series of indica-
tors of water quality and related envi-
ronmental factors in the Great Lakes;
to the Committee on Environmental
and Public Works.

Mr. LEVIN. Mr. President, my col-
leagues Senators DEWINE and
VoIiNovicH of Ohio, Senator STABENOW
of Michigan, and | are pleased to intro-
duce the Great Lakes Water Quality
Indicators and Monitoring Act. This
bill will provide science-based assess-
ments of the health of the Great Lakes
and whether restoration projects are
working. The bill directs the Environ-
mental Protection Agency to develop
indicators of Great Lakes water qual-
ity and related environmental factors
and a comprehensive network to mon-
itor those indicators.

The Great Lakes contain almost 20
percent of the world’s fresh water. Mil-
lions of people rely on the lakes for
drinking water, for economic liveli-
hoods such as fishing and shipping, and
for recreational opportunities, includ-
ing swimming and boating. But the
Great Lakes have suffered from dec-
ades of toxic discharges, urban and ag-
ricultural runoff, and other environ-
mental challenges. We’ve made some
progress in improving water quality,
but we know we have a long way to go.

The stewards of the lakes at the Fed-
eral, State, and local levels use a vari-
ety of methods to determine the health
of the Great Lakes and whether they
are improving. For example, EPA and
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the Fish and Wildlife Service monitor
the accumulation of chemicals in
Great Lakes fish. The National Oceanic
and Atmospheric Administration de-
tects changes in the ecosystem from
space-based satellites and waterborne
buoys. The Geological Survey samples
stream flow and quality, and the states
inspect for compliance with water
quality standards.

But these efforts to collect scientific
data are largely voluntary and suffer
from a lack of funding and coordina-
tion. They use inconsistent methods
that often produce incompatible re-
sults.

This week, members of the Great
Lakes Task Force released a General
Accounting Office report on Great
Lakes environmental programs. GAO
looked at almost 200 Federal and State
programs and found that a lack of co-
ordination, poorly defined goals, and
insufficient data make it difficult to
evaluate the success of these programs.
GAO found that there are no data col-
lected regularly throughout the Great
Lakes, and that the existing data are
inadequate to determine whether water
quality and other environmental condi-
tions are improving.

In 1990, | authored the Great Lakes
Critical Programs Act, which strength-
ened the water quality standards in the
Great Lakes region. This year, Con-
gress passed the Great Lakes Legacy
Act, to speed the cleanup of contami-
nated bottom sediment. But we haven’t
established a way to evaluate the im-
pact of these measures.

A restoration program is only as
good as its ability to demonstrate re-
sults. To show results, we need science-
based indicators of water quality and
related environmental factors, and we
need to monitor those indicators regu-
larly throughout the ecosystem.

GAO recommends that EPA’s Great
Lakes National Program Office lead an
effort to develop indicators and a mon-
itoring network. Our bill gives that of-
fice the mandate to work with other
federal agencies and Canada to identify
and measure water quality and other
environmental factors on a regular
basis. The initial set of data collected
through this network will serve as a
benchmark against which to measure
future improvements. Those measure-
ments will help us make decisions on
how to steer future restoration efforts.
With a clear picture of how the Great
Lakes are changing, we can change
course when needed and spend public
funds on the most pressing demands.

This bill serves a second purpose—it
provides EPA with dedicated funding
to make sure that data collection can
begin in a timely manner and be car-
ried out consistently and comprehen-
sively as long as the Great Lakes are in
need.

| encourage my colleagues to support
this bill and help speed its passage.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1116

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Great Lakes
Water Quality Indicators and Monitoring
Act”.

SEC. 2. FINDINGS.

Congress finds that—

(1) there are no comprehensive, regularly-
collected data that reveal whether the water
quality or related environmental factors of
the Great Lakes have improved as a result of
efforts to remediate and protect the Great
Lakes;

(2) that lack of data was confirmed in May
2003 in a report by the General Accounting
Office that concluded that existing data were
inadequate to assess the overall progress of
restoration efforts in the Great Lakes; and

(3) without those data, it is impossible to
determine whether—

(A) progress is being made toward achiev-
ing the goals contained in the Great Lakes
Water Quality Agreement between the
United States and Canada; or

(B) Federal and State water quality stand-
ards and remediation programs are effective.
SEC. 3. GREAT LAKES WATER QUALITY INDICA-

TORS AND MONITORING.

(@) IN GENERAL.—Section 118(c)(1) of the
Federal Water Pollution Control Act (33
U.S.C. 1268(c)(1)) is amended by striking sub-
paragraph (B) and inserting the following:

“(B)(i) not later than 2 years after the date
of enactment of this clause, in cooperation
with Canada and appropriate Federal agen-
cies (including the United States Geological
Survey, the National Oceanic and Atmos-
pheric Administration, and the United
States Fish and Wildlife Service), develop
and implement a set of science-based indica-
tors of water quality and related environ-
mental factors in the Great Lakes, includ-
ing, at a minimum, measures of toxic pollut-
ants that have accumulated in the Great
Lakes for a substantial period of time, as de-
termined by the Program Office;

“(ii) not later than 4 years after the date of
enactment of this clause—

“(1) establish a Federal network for the
regular monitoring of, and collection of data
throughout, the Great Lakes basin with re-
spect to the indicators described in clause
(i); and

“(I1) collect an initial set of benchmark
data from the network; and

“(iii) not later than 2 years after the date
of collection of the data described in clause
(in)(11), and biennially thereafter, in addition
to the report required under paragraph (10),
submit to Congress, and make available to
the public, a report that—

“(1) describes the water quality and related
environmental factors of the Great Lakes
(including any changes in those factors), as
determined through the regular monitoring
of indicators under clause (ii)(l) for the pe-
riod covered by the report; and

“(11) identifies any emerging problems in
the water quality or related environmental
factors of the Great Lakes.”.

(b) AUTHORIZATION OF APPROPRIATIONS.—
Section 118 of the Federal Water Pollution
Control Act (33 U.S.C. 1268) is amended by
striking subsection (h) and inserting the fol-
lowing:

“‘(h) AUTHORIZATION OF APPROPRIATIONS.—

““(1) IN GENERAL.—There is authorized to be
appropriated to carry out this section (other
than subsection (c)(1)(B)) $25,000,000 for each
of fiscal years 2004 through 2008.
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““(2) GREAT LAKES WATER QUALITY INDICA-
TORS AND MONITORING.—There are authorized
to be appropriated to carry out subsection
©©@)®B)—

““(A) $4,000,000 for fiscal year 2004;

““(B) $6,000,000 for fiscal year 2005;

““(C) $8,000,000 for fiscal year 2006; and

‘(D) $10,000,000 for fiscal year 2007."".

By Mr. FEINGOLD (for himself,
Mr. KENNEDY, and Mr. JEF-
FORDS):

S. 1117. A bill to provide a definition
of a prevailing party for Federal fee-
shifting statutes; to the Committee on
the Judiciary.

Mr. FEINGOLD. Mr. President, | am
pleased today to introduce the Settle-
ment Encouragement and Fairness Act
of 2003. This bill provides that when
plaintiffs bring a lawsuit that acts as a
catalyst for a change in position by the
opposing party, they will be considered
the “‘prevailing party’ for purposes of
recovering attorneys’ fees under Fed-
eral law. The bill will help ensure that
people who are the victims of civil
rights, environmental and worker
rights’ abuses can obtain legal rep-
resentation to enforce their rights.

Over the course of our history, Con-
gress has often enacted laws encour-
aging private litigants to implement
public policy through our court sys-
tem. An integral part of many such
laws are provisions that help individ-
uals obtain adequate legal representa-
tion by providing that the defendants
will pay the plaintiffs’ attorneys fees
in cases were the plaintiff prevails. In
laws involving public accommodations,
housing, labor, disabilities, age dis-
crimination, violence against women,
voting rights, pollution and others,
Congress has acted over and over again
to empower private litigants in their
pursuit of justice. Presently, there are
over two hundred statutory fee-shifting
provisions that allow for some sort of
payment of attorneys’ fees to a pre-
vailing plaintiff.

Until 2001, in interpreting these fee-
shifting statutes in cases where a set-
tlement was reached before trial, nine
circuit courts of appeals embraced the
‘“‘catalyst theory’ to determine wheth-
er attorneys’ fees could be obtained.
The catalyst theory required the pay-
ment of fees where the lawsuit caused
a change in the position or conduct of
the defendant. Only one circuit court,
the Fourth Circuit, applied a more nar-
row definition of prevailing party, re-
quiring a judgment or a court approved
settlement in order for a plaintiff to
obtain attorneys’ fees.

In Buckhannon Board of Care &
Home Inc. v. West Virginia Department
of Health and Human Services (2001), a
case arising out of the Fourth Circuit,
the U.S. Supreme Court ruled, in a 5-4
decision, that plaintiffs may recover
attorneys’ fees from defendants only if
they have been awarded relief by a
court, not if they prevailed through a
voluntary change in the defendant’s be-
havior or a private settlement. The
Buckhannon ruling eliminated the cat-
alyst theory for all fee shifting stat-
utes in federal law.
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The bill 1 introduce today restores
the catalyst theory that the vast ma-
jority of courts had approved prior to
the Buckhannon decision as a basis for
seeking attorneys fees under Federal
fee shifting statutes. It provides a new
definition of “‘prevailing party”’ for all
such statutes to encompass the com-
mon situation where defendants alter
their conduct after a lawsuit has com-
menced but without waiting for a court
order requiring them to do so. This
critical change in the definition of
“prevailing party’ will allow attorneys
representing clients who cannot other-
wise afford to hire a lawyer to recover
their costs and to be paid a reasonable
rate for their work.

The Buckhannon case itself illus-
trates the need for this legislation.
Buckhannon Board and Care Home in
West Virginia, an operator of assisted
living residences, failed a state inspec-
tion because some residents were in-
capable of ‘‘self-preservation” as de-
fined by state law. After receiving or-
ders to close its facilities, Buckhannon
sued the state seeking declaratory and
injunctive relief that the “‘self-preser-
vation” requirement violated the Fair
Housing Amendments Act and the
Americans with Disabilities Act. While
the lawsuit was pending but before the
court ruled, the state legislature elimi-
nated the ‘‘self-preservation’ require-
ment.

Imagine how the plaintiffs felt when
they learned that their lawsuit had
forced a change in the law not only for
their own case but also for all of the
other individuals who had been subject
to the improper self-preservation doc-
trine. If ever there was a complete and
total victory caused by litigation, this
was it. But, as Casey Stengall once
said, “‘It ain’t over til it’s over.” Once
the state legislature changed the law,
the District Court granted defendant’s
motion to dismiss the case as moot and
denied Buckhannon’s request for attor-
neys’ fees. The court ruled that the leg-
islative action did not amount to a ju-
dicially required change in position
that would permit Buckhannon to be
considered a ‘“‘prevailing party’’ in the
case. On appeal, the Court of Appeals
for the Fourth Circuit and then the
U.S. Supreme Court denied attorneys’
fees for the plaintiffs, ruling that be-
cause the change in the defendants’
conduct was voluntary rather than or-
dered by the court, Buckhannon was
not a prevailing party.

| believe the narrow definition of
“prevailing party’” endorsed by the
Buckhannon decision will result in
many injustices going unchallenged.
Indeed, in calculating whether to take
a case, an attorney for a plaintiff will
have to consider not only the chances
of losing, but the chances of winning
too easily. If businesses or individuals
are able to engage in egregious con-
duct, refuse to change their behavior
without a lawsuit being filed against
them, and then avoid paying attorneys’
fees by changing their conduct on the
eve of trial, the effect will be that
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some lawyers will decide they cannot
afford to take a case even if the claims
are very strong.

Imagine a case involving a legitimate
claim of housing discrimination where,
after many months, perhaps even years
of work, as the attorney who labored
for the plaintiff prepares into the
evening for opening statements, the at-
torney learns that the defendant has
admitted its wrongful conduct and of-
fered substantial compensation and a
promise to change its practices. This
offer came about only because of the
spotlight the lawsuit put on the de-
fendant and the possibility of a large
jury verdict. This would be a complete
victory for the plaintiff, but under
Buckhannon, the attorney who labored
for years to bring about this result
may not be paid. Later, if the same de-
fendant returns to discriminatory prac-
tices, the next plaintiff might very
well not be able to find competent
counsel who will take the case.

Ironically, the failure to correct the
Buckhannon decision could lead to
plaintiffs’ attorneys dragging out law
suits far beyond a point in time where
the parties could reach a fair settle-
ment, in order to insure that they meet
the Buckhannon definition of “‘pre-
vailing party.” This will increase the
costs of litigation and discourage set-
tlement. Simply put, Buckhannon cre-
ates unnatural tensions between attor-
neys and clients and may even push at-
torneys to not act in the best interest
of their clients.

Certainly we can do better. Congress
has passed important laws to protect
the public in the work place and in our
communities; we must ensure that
these laws can be enforced, when nec-
essary, in court. The Settlement En-
couragement and Fairness Act of 2003
will help insure that all our citizens
have the ability to meaningfully chal-
lenge injustice.

By Mr. JEFFORDS (for himself,
Mr. LEAHY, Mr. SCHUMER, and
Mrs. CLINTON):

S. 1118. A bill to establish the Cham-
plain Valley National Heritage Part-
nership in the States of Vermont and
New York, and for other purposes; to
the Committee on Energy and Natural
Resources.

Mr. JEFFORDS. Mr. President, | am
very pleased to introduce the Cham-
plain Valley National Heritage Act of
2003. | am joined by Senator LEAHY and
Senators SCHUMER and CLINTON of New
York. This bill will establish a Na-
tional Heritage Partnership within the
Champlain Valley. Passage of this bill
will culminate a process to enhance the
incredible cultural resources of the
Champlain Valley.

The Champlain Valley of Vermont
and New York has one of the richest
and most intact collections of historic
resources in the United States. Fort
Ticonderoga still stands where it has
for centuries, at the scene of numerous
battles critical to the birth of our Na-
tion. Revolutionary gunboats have re-
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cently been found fully intact on the
bottom of Lake Champlain. Our ceme-
teries are the permanent resting place
for great explorers, soldiers and sailors.
The United States and Canada would
not exist today but for events that oc-
curred in this region.

We in Vermont and New York take
great pride in our history. We preserve
it, honor it and show it off to visitors
from around the world. These visitors
are also very important to our econ-
omy. Tourism is among the most im-
portant industries in this region and
has much potential for growth.

The Champlain Valley Heritage Part-
nership will bring together more than
one hundred local groups working to
preserve and promote our heritage. Up
to $2 million a year will be made avail-
able from the National Park Service
through the Lake Champlain Basin
Program to support local efforts to pre-
serve and interpret our heritage and
present it to the world. Most of the
funding will be given to small commu-
nities to help preserve their heritage
and develop economic opportunities.

This project has taken many years
for me to bring to the point of intro-
ducing legislation. This has been time
well spent working at the grass-roots
level to develop a framework to direct
federal resources to where it will do
the most good. | am confident that we
have found the best model. This will be
a true partnership that supports each
member but does not impose any new
federal requirements.

The Champlain Valley National Her-
itage Partnership will preserve our his-
toric resources, interpret and teach
about the events that shaped our na-
tion and will be an engine for economic
growth. I am hopeful that this bill,
which was considered by the Senate
last year, will become law during this
Congress.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1118

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Champlain
Valley National Heritage Partnership Act of
2003,

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—

(1) the Champlain Valley and its extensive
cultural and natural resources have played a
significant role in the history of the United
States and the individual States of Vermont
and New York;

(2) archaeological evidence indicates that
the Champlain Valley has been inhabited by
humans since the last retreat of the glaciers,
with the Native Americans living in the area
at the time of European discovery being pri-
marily of Iroquois and Algonquin descent;

(3) the linked waterways of the Champlain
Valley, including the Richelieu River in Can-
ada, played a unique and significant role in
the establishment and development of the
United States and Canada through several
distinct eras, including—
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(A) the era of European exploration, during
which Samuel de Champlain and other ex-
plorers used the waterways as a means of ac-
cess through the wilderness;

(B) the era of military campaigns, includ-
ing highly significant military campaigns of
the French and Indian War, the American
Revolution, and the War of 1812; and

(C) the era of maritime commerce, during
which canals boats, schooners, and steam-
ships formed the backbone of commercial
transportation for the region;

(4) those unique and significant eras are
best described by the theme ‘““The Making of
Nations and Corridors of Commerce’’;

(5) the artifacts and structures associated
with those eras are unusually well-preserved;

(6) the Champlain Valley is recognized as
having one of the richest collections of his-
torical resources in North America;

(7) the history and cultural heritage of the
Champlain Valley are shared with Canada
and the Province of Quebec;

(8) there are benefits in celebrating and
promoting this mutual heritage;

(9) tourism is among the most important
industries in the Champlain Valley, and her-
itage tourism in particular plays a signifi-
cant role in the economy of the Champlain
Valley;

(10) it is important to enhance heritage
tourism in the Champlain Valley while en-
suring that increased visitation will not im-
pair the historical and cultural resources of
the region;

(11) according to the 1999 report of the Na-
tional Park Service entitled ‘“‘Champlain
Valley Heritage Corridor Project”, ‘‘the
Champlain Valley contains resources and
represents a theme ‘The Making of Nations
and Corridors of Commerce’, that is of out-
standing importance in U.S. history’’; and

(12) it is in the interest of the United
States to preserve and interpret the histor-
ical and cultural resources of the Champlain
Valley for the education and benefit of
present and future generations.

(b) PURPOSES.—The purposes of this Act
are—

(1) to establish the Champlain Valley Na-
tional Heritage Partnership in the States of
Vermont and New York to recognize the im-
portance of the historical, cultural, and rec-
reational resources of the Champlain Valley
region to the United States;

(2) to assist the State of Vermont and New
York, including units of local government
and nongovernmental organizations in the
States, in preserving, protecting, and inter-
preting those resources for the benefit of the
people of the United States;

(3) to use those resources and the theme
“The Making of Nations and Corridors of
Commerce’” to—

(A) revitalize the economy of communities
in the Champlain Valley; and

(B) generate and sustain increased levels of
tourism in the Champlain Valley;

(4) to encourage—

(A) partnerships among State and local
governments and nongovernmental organiza-
tions in the United States; and

(B) collaboration with Canada and the
Province of Quebec to—

(i) interpret and promote the history of the
waterways of the Champlain Valley region;

(ii) form stronger bonds between the
United States and Canada; and

(iii) promote the international aspects of
the Champlain Valley region; and

(5) to provide financial and technical as-
sistance for the purposes described in para-
graphs (1) through (4).

SEC. 3. DEFINITIONS.
In this Act:
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(1) HERITAGE PARTNERSHIP.—The term
““Heritage Partnership’”” means the Cham-
plain Valley National Heritage Partnership
established by section 4(a).

(2) MANAGEMENT ENTITY.—The term ‘‘man-
agement entity”” means the Lake Champlain
Basin Program.

(3) MANAGEMENT PLAN.—The term ‘‘man-
agement plan’ means the management plan
developed under section 4(b)(B)(i).

(4) REGION.—

(A) IN GENERAL.—The term “‘region’ means
any area or community in 1 of the States in
which a physical, cultural, or historical re-
source that represents the theme is located.

(B) INCLUSIONS.—The term ‘‘region” in-
cludes

(i) the linked navigable waterways of—

(1) Lake Champlain;

(I1) Lake George;

(111) the Champlain Canal; and

(1V) the portion of the Upper Hudson River
extending south to Saratoga;

(ii) portions of Grand Isle, Franklin,
Chittenden, Addison, Rutland, and
Bennington Counties in the State of

Vermont; and

(iii) portions of Clinton, Essex, Warren,
Saratoga and Washington Counties in the
State of New York.

(5) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of the Interior.

(6) STATE.—the term ‘‘State”” means—

(A) the State of Vermont; and

(B) the State of New York.

(7) THEME.—The term ‘‘theme” means the
theme “The Making of Nations and Corridors
of Commerce”’, as the term is used in the 1999
report of the National Park Service entitled
“Champlain  Valley Heritage Corridor
Project’, that describes the periods of inter-
national conflict and maritime commerce
during which the region played a unique and
significant role in the development of the
United States and Canada.

SEC. 4. HERITAGE PARTNERSHIP.

(a) ESTABLISHMENT.—There is established
in the regional the Champlain Valley Na-
tional Heritage Partnership.

(b) MANAGEMENT ENTITY.—

(1) DUTIES.—

(A) IN GENERAL.—The management entity
shall implement the Act.

(B) MANAGEMENT PLAN.—

(i) IN GENERAL.—Not later than 3 years
after the date of enactment of this Act, the
management entity shall develop a manage-
ment plan for the Heritage Partnership.

(ii) EXISTING PLAN.—Pending the comple-
tion and approval of the management plan,
the management entity may implement the
provisions of this Act based on its federally
authorized plan ‘“‘Opportunities for Action,
an Evolving Plan For Lake Champlain™.

(iii) CONTENTS.—The management plan
shall include—

(I) recommendations for funding, man-
aging, and developing the Heritage Partner-
ship;

(I1) a description of activities to be carried
out by public and private organizations to
protect the resources of the Heritage Part-
nership;

(111) a list of specific, potential sources of
funding for the protection, management, and
development of the Heritage Partnership;

(IV) an assessment of the organizational
capacity of the management entity to
achieve the goals for implementation; and

(V) recommendations of ways in which to
encourage collaboration with Canada and the
Province of Quebec in implementing this
Act.

(iv) CONSIDERATIONS.—In developing the
management plan under clause (i), the man-
agement entity shall take into consideration
existing Federal, State, and local plans re-
lating to the region.
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(V) SUBMISSION TO SECRETARY FOR AP-
PROVAL.—

(I) IN GENERAL.—Not later than 3 years
after the date of enactment of this Act, the
management entity shall submit the man-
agement plan to the Secretary for approval.

(I1) EFFECT OF FAILURE TO suBMIT.—If a
management plan is not submitted to the
Secretary by the date specified in paragraph
(1), the Secretary shall not provide any addi-
tional funding under this Act until a man-
agement plan for the Heritage Partnership is
submitted to the Secretary.

(vi) ApPPROVAL.—Not later than 90 days
after receiving the management plan sub-
mitted under subparagraph (V)(l), the Sec-
retary, in consultation with the States, shall
approve or disapprove the management plan.

(vii) ACTION FOLLOWING DISAPPROVAL.—

(1) GENERAL.—If the Secretary disapproves
a management plan under subparagraph (vi),
the Secretary shall—

(aa) advise the management entity in writ-
ing of the reasons for the disapproval;

(bb) make recommendations for revisions
to the management plan; and

(cc) allow the management entity to sub-
mit to the Secretary revisions to the man-
agement plan.

(11) DEADLINE FOR APPROVAL OF REVISION.—
Not later than 90 days after the date on
which a revision is submitted under subpara-
graph (vii)(l)(cc), the Secretary shall approve
or disapprove the revision.

(viii) AMENDMENT.—

() IN GENERAL.—After approval by the Sec-
retary of the management plan, the manage-
ment entity shall periodically—

(aa) review the management plan; and

(bb) submit to the Secretary, for review
and approval by the Secretary, the rec-
ommendations of the management entity for
any amendments to the management plan
that the management entity considers to be
appropriate.

(I1) EXPENDITURE OF FUNDS.—No funds
made available under this Act shall be used
to implement any amendment proposed by
the management entity under subparagraph
(viii)(1) until the Secretary approves the
amendments.

(2) PARTNERSHIPS.—

(A) IN GENERAL.—IN carrying out this Act,
the management entity may enter into part-
nerships with—

(i) the States, including units of local gov-
ernments in the States;

(ii) nongovernmental organizations;

(iii) Indian Tribes; and

(iv) other persons in the Heritage Partner-
ship.

(B) GRANTS.—Subject to the availability of
funds, the management entity may provide
grants to partners under subparagraph (A) to
assist in implementing this Act.

(3) PROHIBITION ON THE ACQUISITION OF REAL
PROPERTY.—The management entity shall
not use Federal funds made available under
this Act to acquire real property or any in-
terest in real property.

(c) ASSISTANCE FROM SECRETARY.—TO
carry out the purposes of this Act, the Sec-
retary may provide technical and financial
assistance to the management entity.

SEC. 5. EFFECT.

Nothing in this Act—

(1) grants powers of zoning or land use to
the management entity;

(2) modifies, enlarges, or diminishes the
authority of the Federal Government or a
State or local government to manage or reg-
ulate any use of land under any law (includ-
ing regulations); or

(3) obstructs or limits private business de-
velopment activities or resource develop-
ment activities.
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SEC. 6. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There is authorized to be
appropriated to carry out this Act not more
than a total of $10,000,000, of which not more
than $1,000,000 may be made available for any
fiscal year.

(b) NON-FEDERAL SHARE.—The non-Federal
share of the cost of any activities carried out
using Federal funds made available under
subsection (a) not be less than 50 percent.
SEC. 7. TERMINATION OF AUTHORITY.

The authority of the Secretary to provide
assistance under this Act terminates on the
date that is 15 years after the date of enact-
ment of this Act.

Mr. LEAHY. Mr. President, | am very
pleased to join with my Senate col-
leagues from Vermont and New York
as we reintroduce the Lake Champlain
Heritage Act of 2003. Last year, we
took a significant step in helping all
Americans better appreciate Lake
Champlain with the passage of Daniel
Patrick Moynihan Lake Champlain
Basin Program Act. Today, we reaffirm
our commitment to the continuing
preservation of Lake Champlain’s im-
portant historic sites and artifacts.

The role of Lake Champlain cannot
be overlooked. From the earliest
human habitation 10,000 years ago, to
the Revolutionary War and the conduct
of trade in the 19th and 20th centuries,
this 120-mile-long basin has played a
pivotal role in the Course of American
history.

It was on Lake Champlain that Bene-
dict Arnold’s motley group of 15 Amer-
ican ships engaged a much larger and
far superior British fleet in the Battle
at Valcour Island. While the battle
ended in a loss for the Americans, it
successfully delayed the British fleet
and became known as one of the most
crucial engagements of the American
Revolution.

This act is intended to promote and
preserve these centuries of struggle in
the Lake Champlain Valley. It will ad-
vance the cultural heritage goals of
“Opportunities for Action,” a com-
prehensive pollution prevention, con-
trol, and restoration plan developed by
the Lake Champlain Basin Program.
And it will also promote such things as
locally planned and managed heritage
networks and a management strategy
for the lake’s underwater cultural re-
sources. With the 400th anniversary of
Samuel De Champlain’s arrival in the
valley coming up in 2009, this bill could
not be more needed.

Vermonters and New Yorkers have a
serious responsibility to preserve the
historical and cultural heritage of the
Lake Champlain Valley for future gen-
erations. Local communities on both
sides of the lake have helped us develop
a bold vision to enhance the conserva-
tion, interpretation, and enjoyment of
our shared history. We can help revi-
talize local economies, promote herit-
age tourism, and improve the valley’s
cultural legacy by making additional
resources available to communities
and organizations through the Lake
Champlain Basin Program.

It is with great pride that | stand
here today with my colleagues from
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Vermont and New York to reassert our
partnership for Champlain Valley Na-
tional Heritage Act and continue our
cooperative effort to conserve, inter-
pret, and honor our common heritage.

By Mr. GRAHAM of Florida (for
himself, Mr. HATCH, and Mr.
JEFFORDS):

S. 1119. A bill to amend the Internal
Revenue Code of 1986 to clarify the eli-
gibility of certain expenses for the low-
income housing credit; to the Com-
mittee on Finance.

Mr. GRAHAM of Florida. Mr. Presi-
dent, today | am re-introducing legisla-
tion that will improve the effectiveness
of one of the most successful programs
we have to help Americans get afford-
able housing, the Low-Income Housing
Tax Credit. | am proud to be joined in
this effort by my esteemed colleagues,
Senators HATCH and JEFFORDS.

The need for affordable housing is as
great today as ever. The generally ac-
cepted definition of affordability is for
a household to pay no more than 30
percent of annual income on housing.
Today, twelve million renter and
homeowner households pay more than
50 percent toward housing costs. In
fact, nowhere in the country can a fam-
ily with one minimum wage worker af-
ford the rent on a two-bedroom apart-
ment.

The Low-Income Housing Tax Credit
was created in 1986 to attract private
sector capital to the affordable housing
market. It has been the major engine
for financing the production of low-in-
come multi-family housing. The pro-
gram offers developers and investors in
affordable housing credit against their
federal income tax in return for their
investment. Since its inception, the
Low-Income Housing Tax Credit has
assisted in the development and avail-
ability of roughly 850,000 new and reha-
bilitated units of affordable housing.

In the fall of 2000, the Internal Rev-
enue Service isssued its first guidance
in the program’s 16-year history. That
guidance was issued in the form of sev-
eral technical advice memoranda, or
TAMs, and specified which develop-
ment costs will be eligible and ineli-
gible for the credit, known as eligible
basis.

TAMs are not official guidance, re-
viewed by the Treasury Department,
but instead, are IRS legal opinions pro-
viding direction to IRS agents con-
ducting audits. They are not citable in
court proceedings because they are not
official guidance. In the absence of offi-
cial guidance, TAMs could be taken as
the official government position. In
fact, that is exactly what is happening.

The problem is that the IRS’s posi-
tion is contrary to common industry
practice, and eliminates many reason-
able, legitimate and necessary costs
from the tax credit. This has caused
uncertainty among investors as to
whether the credits for which they
have paid, will be realized. Moreover,
these guidelines could adversely affect
the ability of States to target afford-
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able housing to those who need it the
most.

It is important to understand, this
legislation will not increase the pool of
low-income housing tax credits. The
Internal Revenue Code sets the max-
imum amount of credits that States
may allocate to developers of afford-
able housing properties. Thanks to leg-
islation that we enacted in 2000, the
amount available to each State has in-
creased from $1.50 to $1.75 times the
State’s population. That 40 percent in-
crease is expected to produce about
30,000 more units a year. Since the
unmet demand for affordable housing is
many times greater than what can be
built with the help of the credit, our
legislation should not affect revenues.
In fact, the only way for this legisla-
tion to have a revenue impact is if the
legislation makes it easier for the
states to use the credits we intend for
them to have under present law.

What this legislation does do, how-
ever, is very important. To understand
its importance, it may be useful to
have a little background on how the
low-income housing tax credit works.

In economic terms, the credit is eq-
uity financing which replaces a portion
of debt that would otherwise be nec-
essary to finance a property. By replac-
ing debt, credits work to reduce inter-
est costs. This allows a property owner
to offer lower rents than otherwise
would be the case.

The most unique feature of the pro-
gram is that state housing finance
agencies award Federal tax credits to
developers of rental housing. Since
these agencies have considerable flexi-
bility in how they distribute the cred-
its, developers compete for the limited
number of tax credits by submitting
project proposals. The agencies rate
the proposals, and allocate credits to
individual properties based on criteria
provided in the Internal Revenue Code,
and on the state’s particular housing
needs and priorities.

The Internal Revenue Code also lim-
its the amount of credits a state may
allocate to a particular property. The
limit is determined as percentage of
the basis of a property. The basis is,
generally speaking, the cost of con-
structing a building that is part of an
affordable housing project. Non-feder-
ally subsidized new construction may
receive a 9 percent credit. Existing
buildings and new buildings receiving
other federal subsidies may get a 4 per-
cent credit.

The IRS takes the position that cer-
tain construction costs should not be
included in basis. This position makes
a large number of affordable housing
properties financially unfeasible, and
weakens the economics of those that
still pass minimum underwriting re-
quirements. The loss of equity would
surely affect the properties that serve
the lowest income tenants, provide
higher levels of service, or operate in
high cost areas. The reason that this is
problematic is simple. Reducing the
amount of credits does not reduce the
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development costs. It merely alters the
source of financing from equity to
debt, forcing either higher rents or
lower quality construction.

Apparently, the Treasury Depart-
ment and Internal Revenue Service
agree that this is an issue worthy of re-
view, as both agencies have included it
in their business plan. Last year, the
IRS issued new guidance on one of the
items addressed by the TAMs, but
there does not appear to be a full re-
view of the effect of the positions set
forth in the TAMs anytime soon.

This legislation would amend the In-
ternal Revenue Code to specify that
certain associated development costs
are to be included in eligible basis. In
many cases, the largest item excluded
from eligible basis under the TAMs is
“impact fees.” Impact fees are fees re-
quired by the government ‘“‘as a condi-
tion to the development” and consid-
ered ineligible because they are one-
time costs, unlike building permits
that need to be renewed each time a
building is built. These fees cover a
wide range of infrastructure improve-
ments including sewer lines, schools,
and roads. Certainly, whether or not
they are includable in basis for the pur-
pose of calculating the amount of tax
credit, these costs will be incurred and
will impact the economics of the prop-
erty. As | mentioned previously, the
IRS has recently addressed the inclu-
sion of impact fees in eligible basis, but
not other costs directly related to
building construction.

Other items that would be severely
restricted or excluded from eligible
basis under the interpretations ex-
pressed in the TAMs are site prepara-
tion costs, development fees, profes-
sional fees related to developing the
property, and construction financing
costs. The legislation we are intro-
ducing today will clarify that any cost
incurred in preparing a site which is
reasonably related to the development
of a qualified low-income housing prop-
erty, any reasonable fee paid to the de-
veloper, any professional fee relating
to an item includable in basis, and any
cost of financing attributable to con-
struction of the building is includable
in basis for the purpose of calculating
the maximum amount of credit a state
may allocate to a low-income housing
property.

The intent of these clarifications is
simply to codify common industry
practice before the issuance of the
TAMs. Not only will the legislation
allow the low-income tax credit pro-
gram to provide better quality hosing
at lower rental rates than would be
possible if the positions taken in the
TAMs are followed, but clarification
will help simplify administration of
the credit by giving both taxpayers and
the Internal Revenue Service a clearer
statement of the standards that apply
in calculating credit amounts.

Our economy is not doing as well as
we would like, and there is a signifi-
cant likelihood that we are going to
need even more affordable housing in
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the not too distant future. We should
be proud that we increased the amount
of low-income housing tax credits that
will be available to help finance this
housing. What we need to do now is to
make sure that these credits are used
as efficiently as possible to provide
housing for those who need it the most.
The legislation we are introducing
today will help achieve that goal.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1119

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. ELIGIBILITY OF CERTAIN EXPENSES
FOR LOW-INCOME HOUSING CREDIT.

(a) IN GENERAL.—Subsection (d) of section
42 of the Internal Revenue Code of 1986 (re-
lating to low-income housing credit) is
amended by adding at the end the following
new paragraph:

*“(8) ASSOCIATED DEVELOPMENT COSTS
CLUDED IN BASIS.—

“(A) IN GENERAL.—Solely for purposes of
this section, associated development costs
shall be taken into account in determining
the basis of any building which is part of a
low-income housing project to the extent not
otherwise so taken into account.

““(B) ASSOCIATED DEVELOPMENT COSTS.—For
purposes of subparagraph (A), the term ‘asso-
ciated development costs’ means, with re-
spect to any building, such building’s allo-
cable share of—

““(i) any cost incurred in preparing the site
which is reasonably related to the develop-
ment of the qualified low-income housing
project of which the building is a part,

“(ii) any fee imposed by a State or local
government as a condition to development of
such project,

“(iif) any reasonable fee paid to any devel-
oper of such project,

“(iv) any professional fee relating to any
item includible in the basis of the building
pursuant to this paragraph, and

“(v) any cost of financing attributable to
construction of the building (without regard
to the source of such financing) which is re-
quired to be capitalized.”

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to—

(1) housing credit dollar amounts allocated
after December 31, 2002, and

(2) buildings placed in service after such
date to the extent paragraph (1) of section
42(h) of the Internal Revenue Code of 1986
does not apply to any building by reason of
paragraph (4) thereof, but only with respect
to bonds issued after such date.

IN-

By Mr. BAUCUS (for himself, Mr.
ROCKEFELLER, MR. BINGAMAN,
Mr. DAYTON, and Mrs. MURRAY):

S. 1120. A bill to establish an Office of
Trade Adjustment Assistance, and for
other purposes; to the Committee on
Finance.

Mr. BAUCUS. Mr. President, | rise
today to introduce the Trade Adjust-
ment Assistance for Firms Reorganiza-
tion Act.

The Trade Adjustment Assistance for
Firms program assists hundreds of
mostly small and medium-sized manu-
facturing and agricultural companies
in Montana and nationwide when they
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face layoffs and lost sales due to im-
port competition. Qualifying compa-
nies develop adjustment plans and re-
ceive technical assistance to become
more competitive, so they can retain
and expand employment.

The program is very cost effective. It
requires the firms being helped to
match the Federal assistance with
their own funds, and it pays the gov-
ernment back in Federal and State tax
revenues when the firms succeed.

Currently, TAA for Firms clients re-
ceive assistance preparing petitions
and adjustment plans from twelve
Trade Adjustment Assistance Centers,
which are Commerce Department con-
tractors. Program and policy decisions
are made by a small Headquarters staff
in Commerce’s Economic Development
Administration. This organizational
structure is efficient and has served
the program well for many years.

For example, TAA for Firms is help-
ing Montola Growers from Culbertson,
Montana, to develop cosmetic applica-
tions for its rapeseed oil. The program
is helping Pyramid Mountain Lumber
of Seeley Lake, MT to upgrade its pro-
duction process and train employees to
use new process controls. And it is
helping Porterbilt Company of Ham-
ilton to expand its product line.

Last year, in the Trade Act of 2002, a
bipartisan majority of Congress voted
to reauthorize this important program
for seven years and to increase its au-
thorized funding level. The program
seemed headed toward some years of
smooth sailing. But it turns out that is
not the case.

For reasons unrelated to TAA for
Firms, EDA is about to move all its
Headquarters program operations to its
six regional offices, with a policy office
in Washington. For TAA for Firms,
that means clients will get the same
local services from the TAACSs, but de-
cisions will be made in six regional of-
fices and the national policy office—a
net increase in layers of government.
The likely result is more personnel
needed to run the program, less cen-
tralized and consistent decision mak-
ing, and less accountability—all with-
out any likely improvement in cus-
tomer service.

The organizational structure of TAA
for Firms is not broken and it doesn’t
need to be fixed. This bill preserves the
existing efficient management struc-
ture of the TAA for Firms program. In-
stead of moving the program out of
Commerce Headquarters entirely, it
simply moves the program to a dif-
ferent part of the Commerce Depart-
ment. That way it can continue to be
centrally managed with a minimal
staff.

Under this bill, administration of
TAA for Firms will move from the Eco-
nomic Development Administration at
the Department of Commerce to DOC’s
International Trade Administration.

Relocating the program to ITA
makes a lot more sense that dividing it
up among seven different EDA offices,
for several reasons. First, ITA has ex-

May 22, 2003

perience running this program, which
was located there prior to 1990. Second,
relocating TAA for Firms to ITA will
result in fewer layers of government
and more centralized and accountable
program management. It also creates
synergies by allowing better coordina-
tion of the TAA for Firms program
with other trade and trade remedy pro-
grams administered by ITA. And it en-
hances the ability of the Finance Com-
mittee to carry out its oversight re-
sponsibilities for this program and for
trade policy in general.

I want to thank Senators ROCKE-
FELLER, BINGAMAN, DAYTON, and MUR-
RAY who have joined me in co-spon-
soring this bill. This is a simple matter
of good, sensible government and | en-
courage more of my colleagues to lend
it their support. | urge Chairman
GRASSLEY to take up this bill in the Fi-
nance Committee as soon as possible.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1120

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Trade Ad-
justment Assistance for Firms Reorganiza-
tion Act”’.

SEC. 2. OFFICE OF TRADE ADJUSTMENT ASSIST-
ANCE.

(a) IN GENERAL.—Chapter 3 of title Il of the
Trade Act of 1974 (19 U.S.C. 2341 et seq.) is
amended by inserting after section 255 the
following new section:

“SEC. 255A. OFFICE OF TRADE ADJUSTMENT AS-
SISTANCE.

‘““(a) ESTABLISHMENT.—Not later than 90
days after the date of enactment of the
Trade Adjustment Assistance for Firms Re-
organization Act, there shall be established
in the International Trade Administration of
the Department of Commerce an Office of
Trade Adjustment Assistance.

““(b) PERSONNEL.—The Office shall be head-
ed by a Director, and shall have such staff as
may be necessary to carry out the respon-
sibilities of the Secretary of Commerce de-
scribed in this chapter.

“‘(c) FuNncTIOoNs.—The Office shall assist the
Secretary of Commerce in carrying out the
Secretary’s responsibilities under this chap-
ter.”.

(b) CONFORMING AMENDMENT.—The table of
contents for the Trade Act of 1974 is amended
by inserting after the item relating to sec-
tion 255, the following new item:

““‘Sec. 255A. Office of Trade Adjustment As-
sistance.”.

By Mr. BAUCUS (for himself and
Mr. MCCAIN):

S. 1121. A bill to extend certain trade
benefits to countries of the greater
Middle East; to the Committee on Fi-
nance.

Mr. BAUCUS. Mr. President, | rise
today to introduce, on behalf of my self
and Senator McCAIN, the Middle East
Trade and Engagement Act of 2003.

For more than a thousand years, the
most important trade route in the
world ran through the heart of the
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Middle East. The Silk Road that linked
the Western world with China wound
its way through what is today Egypt,
Iraq, Jordan, Turkey, and a host of
other countries in the Middle East.

Merchants who traveled either direc-
tion along the Silk Road brought with
them not only their goods for sale, but
also their ideas and culture. In this
way, all peoples from the West through
the East were enriched with both
money and knowledge.

But in modern times, the countries of
the Middle East have retreated from
their historically critical role in world
trade. Today, few countries in the Mid-
dle East engage fully in the global
trading system.

Many are not members of the World
Trade Organization. Many have high
barriers to international trade and in-
vestment. Their economies have suf-
fered as a result. A declining share of
world trade and investment has led to
decades of deepening poverty and slow
job creation in the countries of the
Middle East.

At the same time, they have been ex-
periencing population growth rates
among the highest in the world. That
means that a growing number of young
people will be entering the workforce
to look for jobs that don’t now exist.

The United States cannot stand idly
by as a generation of young people in
the Middle East grows up to discover
that there is no meaningful work for
them, and that they have no way to
provide for a family of their own.

The problem will only get worse if we
don’t act now. As the rest of the world
continues to liberalize its trade, the
countries of the Middle East will only
be left further behind.

That is why we’re today introducing
the Middle East Trade and Engagement
ACt of 2003. Under this Act, countries
in the Middle East will be given pref-
erential access to the U.S. market.

This is not a one-way street. Coun-
tries must meet certain conditions.
They must support our war on ter-
rorism, and they must pursue economic
reforms. Only then will they reap the
benefits of this legislation.

Our proposal can have an immediate
impact. Opening our markets to the
countries of the Middle East will en-
courage higher levels of trade and di-
rect investment in those countries.
And we know it can be a success be-
cause if has worked before in other re-
gions. Our bill is modeled on successful
programs that increased economic de-
velopment in sub-Saharan Africa and
the Andean countries.

This legislation will do the same for
the countries of the Middle East. In-
creased economic development in that
region means jobs for the young and
the unemployed, some of whom may
otherwise be recruited by our enemies
in the war on terrorism.

By helping to strengthen these
economies, we also increase the num-
ber of people who can afford to pur-
chase American products and services.
That means increased export opportu-
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nities for American businesses and
more jobs for American farmers and
workers.

President Bush recently announced
an initiative to create a free trade area
for the United States and the countries
of the Middle East by the year 2013.
This is a good long-term goal. But the
people in the Middle East need our help
now. They need jobs now, not ten years
from now.

The Middle East Trade and Engage-
ment Act would bring the benefits of
trade to the people of the countries in
the Middle East in a much shorter
time. It would also help those coun-
tries make the economic reforms
they’ll need to make before a free trade
area can become a realistic option.

And just as trade in the time of the
Silk Road allowed the exchange of
ideas and culture as well as goods, in-
creased trade now can strengthen ties
between the United States and the
countries in the Middle East.

Now, in the Aftermath of the war in
Iraqg, the whole world’s attention is fo-
cused on the Middle East. It is the
ideal time for the United States to en-
gage these countries in a comprehen-
sive way and help bring them more
fully into the global trading system.

I hope that my colleagues will join
Senator MCCAIN and me in cospon-
soring this important legislation, and |
hope we will have a change to consider
this in the Finance Committee this
year.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1121

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Middle East
Trade and Engagement Act of 2003"".
SEC. 2. FINDINGS.

Congress finds that—

(1) it is in the mutual interest of the
United States and the countries of the great-
er Middle East to promote stable and sus-
tainable growth and development through-
out the greater Middle East;

(2) Congress views democratization and
economic progress in the countries of the
greater Middle East as important elements
of a policy to address terrorism and endemic
instability;

(3) free trade relationships are not a sub-
stitute for, but a complement to, necessary
political and economic reforms that lead to
political liberalization and economic free-
dom;

(4) the countries of the greater Middle East
have enormous economic potential and are
of enduring political significance to the
United States;

(5) despite their economic potential, the
countries of the greater Middle East are ex-
periencing deepening poverty, slow job cre-
ation, and a declining share of world trade
and investment, while at the same time ex-
periencing population growth rates among
the highest in the world;

(6) these economic conditions are in part
the result of barriers to trade and invest-
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ment, a failure to engage fully in the global
trading system, lack of participation in the
World Trade Organization, and, often, a lack
of economic diversification and over-reliance
on the energy sector;

(7) offering the countries of the greater
Middle East enhanced trade preferences will
encourage higher levels of trade and direct
investment and help bring those countries
more fully into the global trading system;

(8) higher levels of trade and investment
and greater involvement in the global trad-
ing system can lead to increased economic
development, which can in turn lead to more
jobs for people in the countries of the greater
Middle East; and

(9) encouraging the reciprocal reduction of
trade and investment barriers in the greater
Middle East will enhance the benefits of
trade and investment for all the countries in
the greater Middle East as well as enhance
commercial and political ties between the
United States and the greater Middle East.
SEC. 3. STATEMENT OF POLICY.

Congress supports—

(1) encouraging increased trade and invest-
ment between the United States and the
countries of the greater Middle East and
among the countries of the greater Middle
East;

(2) reducing tariff and nontariff barriers
and other obstacles to trade between the
United States and the countries of the great-
er Middle East and among the countries of
the greater Middle East;

(3) strengthening and expanding the pri-
vate sector and accelerating the rate of job
creation in the countries of the greater Mid-
dle East;

(4) focusing on countries committed to the
rule of law, economic reform, political liber-
alization, respect for human rights, and the
eradication of poverty;

(5) facilitating the development of civil so-
cieties and political freedom in the countries
of the greater Middle East;

(6) promoting sustainable development,
and protecting and preserving the environ-
ment in a manner consistent with economic
development; and

(7) encouraging the countries of the great-
er Middle East to diversify their economies,
implement domestic economic reforms, open
to trade, and adopt anticorruption measures,
including through accession to the Organiza-
tion for Economic Cooperation and Develop-
ment (OECD) Convention on Combating
Bribery of Foreign Public Officials in Inter-
national Business Transactions.

SEC. 4. DESIGNATION OF ELIGIBLE COUNTRIES.

(a) IN GENERAL.—The President is author-
ized to designate any country listed in sub-
section (c) as a beneficiary country if the
President determines that the country—

(1) has established, or is making continual
progress toward establishing—

(A) a market-based economy that protects
private property rights, incorporates an open
rules-based trading system, and minimizes
government interference in the economy
through measures such as price controls,
subsidies, and government ownership of eco-
nomic assets;

(B) the rule of law and the right to due
process, a fair trial, and equal protection
under the law;

(C) political pluralism, a climate free of
political intimidation and restrictions on
peaceful political activity, and democratic
elections that meet international standards
of fairness, transparency, and participation;

(D) the elimination of barriers to United
States trade and investment, including by—

(i) providing national treatment and meas-
ures to create an environment conducive to
domestic and foreign investment;

(ii) protecting intellectual property; and
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(iii) resolving bilateral trade and invest-
ment disputes;

(E) economic policies that reduce poverty,
increase the availability of health care and
educational opportunities, expand physical
infrastructure, promote the development of
private enterprise, and encourage the forma-
tion of capital markets through micro-credit
or other programs;

(F) a system to combat corruption and
bribery, such as signing and implementing
the OECD Convention on Combating Bribery
of Foreign Public Officials in International
Business Transactions;

(G) protection of internationally recog-
nized worker rights, including the right of
association, the right to organize and bar-
gain collectively, a prohibition on the use of
any form of forced or compulsory labor, a
minimum age for the employment of chil-
dren, and acceptable conditions of work; and

(H) policies that provide a high level of en-
vironmental protection;

(2) does not engage in activities that un-
dermine United States national security or
foreign policy interests, and supports a
peaceful resolution of the Israeli-Palestinian
conflict;

(3) is a signatory of the United Nations
Declaration of Human Rights, does not en-
gage in gross violations of internationally
recognized human rights, and is making con-
tinuing and verifiable progress on the protec-
tion of internationally recognized human
rights, including freedom of speech and
press, freedom of peaceful assembly and as-
sociation, and freedom of religion;

(4) is not listed by the United States De-
partment of State as a state sponsor of ter-
rorism and cooperates fully in international
efforts to combat terrorism;

(5) does not participate in the primary, sec-
ondary, or tertiary economic boycott of
Israel; and

(6) otherwise meets the eligibility criteria
set forth in section 502(b)(2) of the Trade Act
of 1974 (19 U.S.C. 2462(b)(2)), other than sec-
tion 502(b)(2)(B).

(b) CONTINUING COMPLIANCE.—If the Presi-
dent determines that a designated bene-
ficiary country no longer meets the require-
ments described in subsection (a), the Presi-
dent shall terminate the designation of the
country made pursuant to subsection (a) and
inform Congress of the President’s deter-
mination and the reasons therefor.

(c) COUNTRIES ELIGIBLE FOR DESIGNATION.—
In designating countries as beneficiary coun-
tries under this Act, the President shall con-
sider only the following countries of the
greater Middle East or their successor polit-
ical entities:

(1) Afghanistan.

(2) Algeria.

(3) Azerbaijan.

(4) Bahrain.

(5) Bangladesh.

(6) Egypt.

(7) Irag.

(8) Kuwait.

(9) Lebanon.

(10) Morocco.

(11) Oman.

(12) Pakistan.

(13) Qatar.

(14) Saudi Arabia.

(15) Tunisia.

(16) Turkey.

(17) United Arab Emirates.

(18) Yemen.

(d) THE PALESTINIAN AUTHORITY.—The
President is also authorized to designate the
Palestinian Authority or its successor polit-
ical entity as a beneficiary political entity
which, if so designated, shall be accorded
benefits under this Act as if it were a bene-
ficiary country, if the President determines
that the Palestinian Authority—
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(1) satisfies the conditions of subsection (a)
(1) and (2);

(2) does not participate in acts of ter-
rorism, and takes active measures to combat
terrorism;

(3) cooperates fully in international efforts
to combat terrorism;

(4) does not engage in gross violations of
internationally recognized human rights,
and is making continuing and verifiable
progress on the protection of internationally
recognized human rights, including freedom
of speech and the press, freedom of peaceful
assembly and association, and freedom of re-
ligion; and

(5) accepts Israel’s right to exist in peace
within secure borders.

SEC. 5. DESIGNATION OF ELIGIBLE ARTICLES.

(a) ELIGIBLE ARTICLES.—EXxcept as provided
in sections 503(b)(2) and (3) of the Trade Act
of 1974 (19 U.S.C. 2463(b)(2) and (3)), the Presi-
dent is authorized to designate articles as el-
igible for duty-free treatment from all bene-
ficiary countries for purposes of this Act by
Executive order or Presidential proclama-
tion after receiving the advice of the Inter-
national Trade Commission in accordance
with subsection (c).

(b) RULES OF ORIGIN.—

(1) GENERAL RULE.—The duty-free treat-
ment provided under this Act shall apply to
any eligible article which is the growth,
product, or manufacture of 1 or more bene-
ficiary countries if—

(A) that article is imported directly from a
beneficiary country into the customs terri-
tory of the United States; and

(B) the sum of—

(i) the cost or value of the materials pro-
duced in 1 or more beneficiary countries,
plus

(ii) the direct cost of processing operations
performed in such beneficiary country or
countries,

is not less than 35 percent of the appraised
value of such article at the time it is en-
tered.

(2) ADDITIONAL COUNTRIES.—For purposes of
the rules of origin in paragraph (1) and the
regulations prescribed pursuant to paragraph
(4), the term “‘beneficiary country’ includes
Israel and Jordan.

(3) Excrusions.—AnN article shall not be
treated as the growth, product, or manufac-
ture of a beneficiary country by virtue of
having merely undergone—

(A) simple combining or packaging oper-
ations; or

(B) mere dilution with water or mere dilu-
tion with another substance that does not
materially alter the characteristics of the
article.

(4) REGULATIONS.—The Secretary of the
Treasury, after consulting with the United
States Trade Representative, shall prescribe
such regulations as may be necessary to
carry out this subsection, including, but not
limited to, regulations providing that, in
order to be eligible for duty-free treatment
under this Act, an article—

(A) must be wholly the growth, product, or
manufacture of 1 or more beneficiary coun-
tries, including Israel and Jordan; or

(B) must be a new or different article of
commerce which has been grown, produced,
or manufactured in 1 or more beneficiary
countries, including Israel and Jordan.

(c) INTERNATIONAL TRADE COMMISSION AD-
VICE.—Before designating an article as an el-
igible article under subsection (a), the Presi-
dent shall publish in the Federal Register
and furnish the International Trade Commis-
sion with a list of articles that may be con-
sidered for designation as eligible articles for
purposes of this Act. The President shall
comply with the provisions of sections 131,
132, 133, and 134 of the Trade Act of 1974 as if
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an action under this Act were an action

taken under section 123 of the Trade Act of

1974 to carry out a trade agreement entered

into under section 123.

SEC. 6. UNITED STATES-MIDDLE EAST TRADE
AND ECONOMIC COOPERATION
FORUM.

(a) DECLARATION OF PoLicY.—The President
shall convene annual high-level meetings
among appropriate officials of the United
States Government, officials of the govern-
ments of eligible beneficiary countries, and
officials of the Governments of Israel and
Jordan in order to foster close economic ties
between the United States and the countries
of the greater Middle East.

(b) ESTABLISHMENT.—Not later than 12
months after the date of enactment of this
Act, the President, after consulting with
Congress and the governments concerned,
shall establish a United States-Middle East
Trade and Economic Cooperation Forum (in
this section referred to as the ‘““Forum).

(c) REQUIREMENTS.—In creating the Forum,
the President shall meet the following re-
quirements:

(1) The President shall direct the Secretary
of Commerce, the Secretary of the Treasury,
the Secretary of State, and the United
States Trade Representative to host the first
annual meeting with their counterparts from
the governments of designated beneficiary
countries, and those countries and political
entities listed in section 4 (c) and (d) that
the President determines are taking substan-
tial positive steps toward meeting the eligi-
bility requirements in section 4. The purpose
of the meeting shall be to discuss expanding
trade and investment relations between the
United States and the countries of the great-
er Middle East and the implementation of
this Act including encouraging joint ven-
tures between small and large businesses.
The President shall also direct the Secre-
taries and the United States Trade Rep-
resentative to invite to the meeting rep-
resentatives from appropriate organizations
and government officials from countries and
political entities in the greater Middle East.

(2)(A) The President, in consultation with
Congress, shall encourage United States non-
governmental organizations to host annual
meetings with nongovernmental organiza-
tions from the countries and political enti-
ties of the greater Middle East in conjunc-
tion with the annual meetings of the Forum
for the purpose of discussing the issues de-
scribed in paragraph (1).

(B) The President, in consultation with
Congress, shall encourage United States rep-
resentatives of the private sector to host an-
nual meetings with representatives of the
private sector from the countries and polit-
ical entities of the greater Middle East in
conjunction with the annual meetings of the
Forum for the purpose of discussing the
issues described in paragraph (1).

(3) The President shall, to the extent prac-
ticable, meet with the heads of governments
of designated beneficiary countries, and
those countries and political entities listed
in section 4 (c) and (d) that the President de-
termines are taking substantial positive
steps toward meeting the eligibility require-
ments in section 4, not less than once every
2 years for the purpose of discussing the
issues described in paragraph (1). The first
such meeting should take place not later
than 12 months after the date of enactment
of this Act.

(d) DISSEMINATION OF INFORMATION BY
USIS.—In order to assist in carrying out the
purposes of the Forum, the United States In-
formation Service shall disseminate regu-
larly, through multiple media, economic in-
formation in support of the free market eco-
nomic reforms described in this Act.
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SEC. 7. FREE TRADE AGREEMENTS WITH COUN-
TRIES OR POLITICAL ENTITIES IN
THE GREATER MIDDLE EAST.

(a) DECLARATION OF PoLicy.—Congress de-
clares that bilateral free trade agreements
should be negotiated, where feasible, with in-
terested countries or political entities in the
greater Middle East, in order to serve as the
catalyst for increasing trade between the
United States and the greater Middle East
and increasing private sector investment in
the greater Middle East.

(b) ELIGIBILITY.—ANy country or political
entity that desires to negotiate a bilateral
free trade agreement with the United States
shall be a member of the World Trade Orga-
nization or be working diligently toward
membership and shall satisfy the criteria in
section 4(a) of this Act.

(c) PLAN REQUIREMENT.—

(1) IN GENERAL.—The President, taking
into account the willingness of the govern-
ments of the beneficiary countries to engage
in negotiations to enter into free trade
agreements, shall develop a plan for the pur-
pose of negotiating and entering into 1 or
more trade agreements with interested bene-
ficiary countries.

(2) ELEMENTS OF PLAN.—The plan shall in-
clude the following:

(A) The specific objectives of the United
States with respect to negotiations described
in paragraph (1) and a suggested timetable
for achieving those objectives.

(B) The benefits to both the United States
and the relevant beneficiary countries with
respect to the applicable free trade agree-
ment or agreements.

(C) A mutually agreed-upon timetable for
the negotiations.

(D) Subject matter anticipated to be cov-
ered by the negotiations and United States
laws, programs, and policies, as well as the
laws of participating eligible countries of the
greater Middle East and existing bilateral
and multilateral and economic cooperation
and trade agreements, that may be affected
by the agreement or agreements.

(E) Procedures to ensure the following:

(i) Adequate consultation with Congress
and the private sector during the negotia-
tions.

(ii) Consultation with Congress regarding
all matters relating to implementation of
the agreement or agreements.

(iii) Approval by Congress of the agree-
ment or agreements.

(iv) Adequate consultations with the rel-
evant governments of the greater Middle
East during the negotiation of the agree-
ment or agreements.

(d) REPORTING REQUIREMENT.—Not later
than 12 months after the date of enactment
of this Act, the President shall prepare and
transmit to Congress a report containing the
plan developed pursuant to subsection (c).
SEC. 8. REPORTING REQUIREMENT.

(a) IN GENERAL.—The President shall mon-
itor, review, and prepare a report annually
on the progress of each country and political
entity listed in section 4 (c) and (d) in meet-
ing the requirements described in section
4(a) in order to determine the current or po-
tential eligibility of each country or polit-
ical entity to be designated as a beneficiary
country under this Act. The report shall also
include a comprehensive discussion of the
implementation of this Act and an analysis
of the trade and investment policy of the
United States with respect to the countries
and political entities listed in section 4 (c)
and (d). To the extent that any subject mat-
ter required by the report is included in an-
other report submitted by the President, the
report required by this section may reference
the other report.

(b) TIME FOR SUBMITTING REPORT.—The
President shall submit the report described
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in subsection (a) to Congress not later than
1 year after the date of enactment of this
Act, and annually thereafter through 2011.

SEC. 9. PRESERVATION OF BENEFITS OF UNITED

STATES-ISRAEL AND UNITED
STATES-JORDAN FREE TRADE
AGREEMENTS.

Nothing in this Act shall be deemed to nul-
lify or impair any right or benefit accorded
either to Israel or to Jordan under the exist-
ing trade agreements with the United States.
SEC. 10. TERMINATION OF PREFERENTIAL

TREATMENT.

No duty-free treatment or other pref-
erential treatment extended to beneficiary
countries under this Act shall remain in ef-
fect after December 31, 2011.

Mr. McCAIN. Mr. President, today |
join Senator BAuUcCUS in introducing the
Middle East Trade and Engagement
Act of 2003. Our legislation would per-
mit eligible countries in the greater
Middle East to gain greater access to
American markets through the duty-
free treatment of certain exports, and
ultimately to negotiate free trade
agreements with the United States. It
would condition broader trade rela-
tions on fundamental political and eco-
nomic reforms, cooperation in the fight
against terrorism, and support for the
Israeli-Palestinian peace process,
among other issues, in order to pro-
mote liberalization and reform across
the Arab and Muslim worlds.

Free trade is a powerful tool for
opening up closed societies, if leaders
in the greater Middle East are willing
to make necessary and overdue polit-
ical and economic reforms. It is past
time for nations in the region to join
the global economy, and for rulers to
lead increasingly restive populations in
the direction of democracy and free
markets.

Today, the countries of the Middle
East account for a small percentage of
non-energy sector trade for the United
States. With the exception of oil, most
Arab nations barely trade with each
other, much less with the rest of the
world, and many still maintain a hos-
tile economic boycott on Israel—poli-
cies that isolate the Middle East from
the global economy and perpetuate
conflict instead of building prosperity.
The wave of free-market reform and
democratization that swept Europe,
Latin America, Asia, and parts of Afri-
ca in the 1980s and 1990s has left most
of the Middle East untouched and un-
changed.

America’s interest in economic open-
ing and political liberalization in the
region requires a new level of engage-
ment with the countries of the greater
Middle East, premised on the accelera-
tion and active implementation of a
host of reforms without which pros-
perity and democracy are not possible.
Our legislation would tie preferential
trade access to American markets to
progress towards adoption of these re-
forms, as well as meaningful progress
on human rights protections, decisive
movement towards democracy, full co-
operation in the war on terrorism, and
an end to the primary, secondary, and
tertiary economic boycott of Israel.

Our bill is modeled on the success of
the Andean Trade Preferences Act and
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the African Growth and Opportunity
Act. ldeally, enactment of the bill we
are introducing today would create a
regime of duty-free trade in a number
of goods from the greater Middle East.
Such a trade preference program would
encourage and often require eligible
nations to undertake the kind of sig-
nificant economic reforms that ulti-
mately lead to free trade agreements,
as President Bush has called for and
which we support.

The Andean Trade Preferences Act
was created to expand the economies of
Bolivia, Colombia, Ecuador, and Peru.
By granting duty-free and reduced rate
treatment to various products from
these nations, we took action to
strengthen the fragile economies of the
region, expand their export bases, and
provide Andean farmers and workers
with legitimate employment outside of
the drug trade. It has worked. The
trade agreement created new industries
in the region outside of the drug trade
and expanded the economies of the re-
gion which helped to create legitimate
jobs. We foresee similar effects from
this legislation on parts of the Middle
East, if leaders have the courage and
vision to complement progress on trade
with internal political and economic
reforms.

Reform in the Arab and Muslim
worlds requires not just greater trade
but accelerated political and economic
liberalization, including respect for
fundamental human freedom. It is my
hope that the spirit and effect of our
legislation will help move countries of
the greater Middle East in that direc-
tion.

By Mrs. BOXER (for herself and
Mr. BIDEN):

S. 1123. A bill to provide enhanced
Federal enforcement and assistance in
preventing and prosecuting crimes of
violence against children; to the Com-
mittee on the Judiciary.

Mrs. BOXER. Mr. President, today |
am introducing the Violence Against
Children Act of 2003. The legislation,
modeled on the successful Violence
Against Women Act, will both toughen
Federal penalties for crimes against
children and assist local communities
in their efforts to fight violence
against children. It has been endorsed
by over 100 prominent individuals and
organizations.

We were all horrified by the tragic
murders of Samantha Runion and
Danielle van Dam. We were horrified
by the kidnaping of Elizabeth Smart,
Erica Pratt, and Nichole Taylor
Timmons who were snatched right
from their homes. We were horrified by
the kidnaping and rape of Jacqueline
Marris and Tamara Brooks.

But there are thousands more stories
we do not hear—thousands of children
who each year are victims of sexual
molestation, kidnaping, murder—thou-
sands of children whose stories do not
make the nightly news—thousands of
children and thousands of families who
suffer in silence and often without
help.
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In fact, 71 percent of all sex crime
victims are under the age of 18—and 38
percent of all Kkidnaping victims are
under age 18. Those between the ages of
12 and 17 are over two times more like-
ly to be victims of a violent crime than
adults. And as alarming as those sta-
tistics are, according to a study pub-
lished in 1999, only 28 percent of all
crimes against children are actually
reported.

While we are horrified by these and
other stories, we must not let them
paralyze us. We must do for children
what we have done on behalf of women,
by changing attitudes and changing
the culture. The Violence Against Chil-
dren Act would create a new Federal
criminal statute for willfully injuring
or attempting to injure any person
under the age of 18. Those who injure a
child or try to will be imprisoned for
up to 10 years and fined. And if the
crime is kidnaping, aggravated sexual
abuse, or murder, the maximum pen-
alty will be life in prison.

In addition to enhanced penalties for
crimes against children, the Violence
Against Children Act provides Federal
assistance—including technical, foren-
sic, and prosecutorial assistance—to
any State, Indian tribe, or local gov-
ernment that requests assistance with
a violent felony against a child. The
bill also establishes a grant program to
help local police and prosecutors to
strengthen effective law enforcement
and prosecution for these crimes.

This Act builds upon the Protect Act,
recently signed into law, by requiring
that States have an Amber Alert sys-
tem to help locate missing children in
order to qualify for the local law en-
forcement grants. In addition, to cut
down on the number of abused and ne-
glected children, states are required to
have a Safe Haven program that would
allow parents to leave newborn babies
in hospital emergency rooms, anony-
mously and with no fear of penalty.
These requirements will ensure that
states take action to improve systems
that can protect our Nation’s children.

I am pleased to be joined in this ef-
fort by Senator BIDEN, who | teamed up
with over a decade ago in introducing
the Violence Against Women Act. And
Representative MILLENDER-MCDONALD
is the sponsor of the House bill.

This is a critical issue to safeguard
our children and youth nationwide. |
urge my colleagues to cosponsor this
bill.

I ask unanimous consent to print in
the RECORD a section-by-section sum-
mary of the bill and a list of those who
have endorsed it.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

VIOLENCE AGAINST CHILDREN ACT—SECTION-
BY-SECTION SUMMARY
Section 1. Short title

Names the Act the ““Violence Against Chil-
dren Act of 2003.”’

Section 2. Findings

Includes findings on the extent of crimes
against children and the effect of those
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crimes against children. Also finds that fail-
ure to pay child support is a form of neglect.

TITLE I—ENHANCED FEDERAL ROLE IN CRIMES
AGAINST CHILDREN

Section 101. Enhanced penalties
(1) New Criminal Statute

Creates a new federal criminal statute for
willfully injuring or attempting to injure
any person under the age of 18. Establishes a
maximum penalty of 10 years in prison and a
fine. If death of the child results from the
crime or if the crime is kidnapping, an at-
tempt to kidnap, aggravated sexual abuse,
an attempt to commit aggravated sexual
abuse, or an attempt to kill, the maximum
penalty is a fine and life in prison.

For constitutional purposes, the criminal
statute applies only under certain cir-
cumstances: (1) if the defendant or the vic-
tim engages in interstate or foreign com-
merce, including crossing a state line, during
the course of or as the result of committing
the crime; or (2) the defendant uses a firearm
or other weapon that has traveled in inter-
state or foreign commerce.

(2) Enhanced Penalties of Existing Crimes

Directs the United States Sentencing Com-
mission to provide enhanced penalties for ex-
isting federal crimes when the victim is
under the age of 18.

(3) Review of State Laws

Directs the General Accounting Office,
within 6 months, to review state criminal
penalties for crimes against children and
state laws regarding enhanced penalties
when the victim of a crime is under the age
of 18.

Section 102. Enhanced assistance for criminal
investigations and prosecutions by state and
local law enforcement officials

Requires the Attorney General to provide
federal assistance—including technical, fo-
rensic, and prosecutorial assistance—to any
state, Indian tribe, or local government that
requests assistance with a violent felony
against a child.

If the Attorney General determines that
there are insufficient resources to fulfill all
such requests, priority is given to (a) re-
quests that involve offenders who have com-
mitted crimes in more than one state; and
(b) rural areas that do not have sufficient re-
sources to investigate and prosecute the
crime.

TITLE II—GRANT PROGRAMS

Section 201. State and local law enforcement as-
sistance grants

Creates a new grant program to assist
states, Indian tribes, and local governments
to strengthen law enforcement and prosecu-
tion of crimes against children. Grants could
be used for a variety of purposes, including:
(a) training law enforcement officers, pros-
ecutors, and judges; (b) developing or ex-
panding law enforcement units or courts
that specifically target crimes against chil-
dren; (c) developing policies to prevent, iden-
tify, and respond to crimes against children;
(d) establishing data collection and commu-
nication systems to link police, prosecutors,
and courts in helping to track arrests, pros-
ecutions, and convictions of crimes against
children; and (e) establishing and strength-
ening collaboration and communication be-
tween law enforcement and child services
agencies.

To be eligible for funds, a state must have
in place an AMBER Alert system (see section
301) and must use, or be in the process of
using, the National Incident-Based Report-
ing System (see section 302).

Authorizes $25 million for each of the next
five years. Federal funds must supplement,
not supplant, non-federal funds.
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Section 202. Education, prevention, and victims’
assistance grants

Creates a new grant program to assist
states, Indian tribes, local governments, and
nongovernmental organizations to provide
education, prevention, intervention, and vic-
tims’ assistance services regarding crimes
against children. Grants could be used for a
variety of purposes, including: (a) hotlines;
(b) training of professionals; (c) informa-
tional and educational services and mate-
rials; (d) intervention services; (e) emer-
gency medical treatment; (f) counseling to
child victims and their families; and (g) in-
creasing the number of mental health profes-
sionals that specialize in child victims.

To be eligible for funds, a state must have
a Safe Haven program (see section 303).

Authorizes $25 million for each of the next
five years. Federal funds must supplement,
not supplant, non-federal funds.

TITLE 11I—NATIONWIDE PROGRAMS
Section 301. Nationwide AMBER Alert

Requires each state receiving a law en-
forcement assistance grant (see section 201)
to have in place a state-wide AMBER Alert
communications network for child abduction
cases.

This system must be in place within 3
years after the date of enactment of the Vio-
lence Against Children Act.

Section 302. Improved statistical gathering

Requires each state receiving a law en-
forcement assistance grant (see section 201)
to use, or to be in the process of testing or
developing protocols to use, the National In-
cident-Based Reporting System. (This pro-
gram provides the most detailed statistical
profile of crimes in the United States, in-
cluding by the age of the victims. However,
it is a voluntary program, and less than half
the states currently participate.)

Section 303. National safe haven

Requires each state receiving a victims’ as-
sistance grant (see section 202) to have a
Safe Haven program, which permits a parent
to leave a newborn baby with a medically-
trained employee of a hospital emergency
room anonymously without penalty. The
state program must have a mechanism to
voluntarily collect information about the
medical history of the family, must require a
search of the child in the state and federal
missing person databases, and must include
a plan to publicize the state program.

To ensure that an abused or intentionally
harmed newborn is not left at a hospital so
a parent can escape responsibility, a state
may have a limited exception to the Safe
Haven program in those circumstances.
Section 304. Improved child protection services

programs

Directs each state, within 6 months, to re-
port to the Department of Health and
Human Services on its child protective serv-
ices program, including how the state main-
tains records, keeps track of the children
under its care, and verifies the well-being of
the children.

Directs the General Accounting Office,
within 6 months, to review state child pro-
tective services practices, including how
states keep track of the children under their
care, and to report to Congress on any legis-
lative changes needed to improve the pro-
gram.

TITLE IV—CHILD SUPPORT ENFORCEMENT
Section 401. Child support bad debt deduction

Expresses the sense of the Senate that
Congress should extend the existing federal
tax law on bad debt to nonpayment of child
support. That is, those who do not receive
the child support they are owed should be
able to deduct that from their federal in-
come taxes; those who fail to pay ordered
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child support should be required to add the

unpaid amount to their income and pay fed-

eral taxes on it.

VIOLENCE AGAINST CHILDREN ACT LETTERS OF
SUPPORT

NATIONAL ORGANIZATIONS/INDIVIDUALS

KlaasKids Foundation (Marc Klaas).

Children’s Defense Fund.

National Children’s Alliance.

American Academy of Child and Adoles-
cent Psychiatry.

American Humane Association.

Crimes Against Children Research Center.

Dr. Laura Schlessinger.

CALIFORNIA LAW ENFORCEMENT

California Police Activities Leagues.
Auburn Chief of Police.

Butte County Sheriff-Coroner.
Chico Chief of Police.

Colusa County Sheriff-Coroner.
Fairfield Chief of Police.

Glenn County Sheriff-Coroner.
Kern County Sheriff-Coroner.
Lassen County Sheriff-Coroner.
Long Beach Chief of Police.
Los Angeles Chief of Police.
Manteca Chief of Police.

Marin County Sheriff.
Marysville Chief of Police.
Napa Chief of Police.

Oxnard Chief of Police.
Redding Chief of Police.
Roseville Chief of Police.
Sacramento Chief of Police.
Sacramento County Sheriff.
San Diego Chief of Police.

San Mateo Chief of Police.

San Mateo County Sheriff.
Santa Ana Chief of Police.
Santa Clara Chief of Police.
Shasta County Sheriff.
Stanislaus County Sheriff-Coroner.
Stockton Chief of Police.
Woodland Chief of Police.

Yolo County Sheriff.

Yuba City Chief of Police.

OTHER LAW ENFORCEMENT
Pierce County (WA) Sheriff.
CALIFORNIA PUBLIC OFFICIALS

Bill Lockyer, California Attorney General.

Jack O’Connell, California State Super-
intendent of Public Instruction.

Steve Westly, California State Controller.

John L. Burton, President Pro Tempore,
California State Senate.

James Hahn, Mayor, Los Angeles.

Jan Scully, Sacramento County District
Attorney.

Chula Vista City Council
Padilla, Mayor).

Santa Rosa City Council (Sharon Wright
Mayor).

Ed Henderson, Mayor, Napa.

Steve Cooley, Los Angeles County District
Attorney.

Pete Knoll, Siskiyou County District At-
torney.

Claire Mack, Mayor, San Mateo.

Karin MacMillan, Mayor, Fairfield.

John A. Russo, Oakland City Attorney.

Alan D. Bersin, San Diego Superintendent
of Public Instruction.

City of Santa Clara (Patricia M. Mahan,
Mayor).

CALIFORNIA ORGANIZATIONS

Family Violence Law Center (Oakland).

Children’s Interview Center (San Pablo).

Child Abuse Prevention Council of Sac-
ramento.

Latino Coalition for a Healthy California.

Healthy Children’s Collaborative (Stock-
ton).

Sacramento Pediatric Society.

Sacramento County Children’s Coalition.

(Stephen C.
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Didi Hirsch Community Mental Health
Center (Culver City).

Prevent Child Abuse—California.

Fresno Council on Child Abuse Prevention.

Rancho Cordova Neighborhood Center.

The Mutual Assistance Network of Del
Paso Heights.

FamiliesFirst (Davis).

La Familia Counseling Center
ramento).

Orange County Child Advocacy Center.

Shasta County Child Abuse Prevention Co-
ordinating Council.

Bienvenidos Family Services (Los Ange-
les).

Break the Cycle (Los Angeles).

SHEILDS For Families (Los Angeles).

South Central Prevention Coalition (Los
Angeles).

Violence Prevention Coalition of Greater
Los Angeles.

Prototypes (Culver City).

Five Acres Boys’ and Girls’ Aid Society of
Los Angeles.

Heart of Los Angeles Youth.

Jewish Family Service of Los Angeles.

Marjaree Mason Center (Fresno).

Phoenix Houses of California.

Boys & Girls Club of San Fernando Valley.

Community Violence Solutions.

California Coalition for Youth.

The Jeffrey Foundation (Los Angeles).

The Center for the Advancement of Non-
violence (Los Angeles).

The Community Clinic Association of Los
Angeles County.

A Place Called Home (Los Angeles).

LA’s Best.

Prevent Child Abuse, Tuolumne County.

Child Advocacy Center, San Joaquin Coun-
ty.
Multi-Disciplinary Interview Center, Plac-
er County District Attorney’s Office.

YMCA Youth and Family Services, San
Diego.

Advokids (Core Madera).

Northridge Hospital Medical Center.

Holmes & Holmes Attorneys at Law (Glen-
dale).

San Fernando Valley Interfaith Council.

Chicano Youth Center (Fresno).

LA Family Housing.

Child Abuse Listening & Mediation (Santa
Barbara).

Department of Children and Family Serv-
ices, Alameda County.

OTHER ORGANIZATIONS

Children’s Advocacy Center of Delaware.

Friends of the Children’s Justice Center of
West Hawaii.

Friends of the Children’s Justice Center of
East Hawaii.

Caring House (Iron Mountain, MI).

Garrett County Family Violence Coalition
(Oakland, MD).

Dove Center (Oakland, MD).

Logan County Children’s Services (Belle-
fontaine, OH).

CornerHouse (Minneapolis, MN).

Children’s Advocacy Center (Pittsburgh,
KS).

Prevent Child Abuse Illinois.

Children’s Advocacy Center (Chicago).

(Sac-

Mr. BIDEN. Mr. President, | rise
today to help introduce a bill with my
good friend from California that will
bring new and needed tools to the bat-
tle to end violence against children in
America, whether it takes place inside
the home or out on the street. Today,
Senator BOXER and | are introducing
the Violence Against Children Act,
VACA, which provides a comprehensive
approach to prevent crimes against
children, treat child victims, and pros-
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ecute those who harm our Nation’s
children.

In 1994, this body passed a piece of
legislation that | authored, the Vio-
lence Against Women Act. When we
passed this landmark legislation, we
said as a Congress, and as a Nation as
a whole, that domestic violence is not
a family problem to be dealt with
quietly behind the scenes, but a na-
tional crisis in need of a coordinated
response from law enforcement, the
courts and the medical community.
Backed by almost one and half billion
dollars of Federal funds, the Violence
Against Women Act spurred a sea
change on the Federal, State and local
levels in how police, prosecutors,
judges, medical personnel and others,
process and handle cases of domestic
abuse, sexual assault and stalking.
Most  importantly, the Violence
Against Women Act also made it clear
that victims of domestic violence and
sexual assault were, in fact, victims:
Victims who deserved the full extend of
this Nation’s medical and legal re-
sources. The Violence Against Children
Act, offered by Senator BoxErR and my-
self today, is designed to bring this
same type of concentered focus and co-
ordinated response to end all child
abuse, the most heinous and incompre-
hensible form of violence against the
most vulnerable people in our lives.

Last year in my state of Delaware
there were 1,073 substantiated cases of
child abuse and neglect—46 percent
were cases of neglect, 31 percent were
cases of abuse and 12 percent were
cases of sexual abuse. Nationally, 3.9
million of the nation’s 22.3 million
children between the ages of 12 and 17
have been seriously physically as-
saulted. One in three girls and one in
five boys are sexually abused before the
age of 18. One study recently reported
that in 2000, the homicide rate for U.S.
infants is almost equal to the murder
rate of teens. As stunning as these
numbers are, we should be aware that
these numbers are not the totals. Like
incidents of domestic violence, we
know that violence against children is
under-reported. We also know that vio-
lence against Kkids cuts across all
lines—it happens to children of doctors
and lawyers, not just to poor children.
We must do more to protect our chil-
dren, and with the Violence Against
Children Act we can.

Designed to be a comprehensive
measure, the Violence Against Chil-
dren Act will fight the battle against
child abuse on a number of fronts: by
providing states with new resources,
law enforcement with additional tools
and families with more places to turn
to for help. What specifically the legis-
lation do? The Violence Against Chil-
dren Act has three major provisions; 1.
it deters crime by toughening Federal
criminal penalties for crimes against
children; 2. it requires the Federal Gov-
ernment to provide investigative, fo-
rensic and prosecutorial assistance to
states working on cases of violent
crimes against children; and 3. it au-
thorizes two new grant programs—one
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aimed at providing more resources to
state and local law enforcement for
training, creating new courts and en-
forcement units focused solely on child
crimes, and a second grant program for
local governments and nonprofit orga-
nizations to provide emergency med-
ical treatment and counseling for child
victims, to increase the number of
mental health professionals who spe-
cialize in child victims, and to estab-
lish child abuse and crime prevention
programs.

The Violence Against Children Act
also encourages State and localities to
take affirmative steps to fight crimes
against children by conditioning re-
ceipt of grant monies on three points:
1. creating a statewide Amber Alert
system to alert the public immediately
after a child abduction has been discov-
ered; 2. creating Safe Haven programs
which allow parents to leave newborn
babies for whom they cannot care in
hospital emergency room anonymously
and without fear of penalty; and 3. im-
proving data gathering so that police,
treatment providers and policy makers
get a clearer view of the circumstances
surrounding child crimes. We need to
stop nibbling around the edges with
piecemeal legislation that tackles just
one aspect of child abuse or child ex-
ploitation. The Violence Against Chil-
dren Act takes into account the larger
landscape and provides wide-reaching
tools and resources. | feel certain that
once my colleagues become aware of
this effort, this bill will gather broad
and bipartisan support.

Recently the Nation was stunned and
relieved at the return of Elizabeth
Smart to her parents Ed and Lois. As a
father and grandfather my heart went
out to them. | don’t want to read about
these types of cases anymore. My State
of Delaware has an Amber Alert sys-
tem in place. Delaware has a Safe
Haven law. Not every State has these
critical tools at their disposal. Senator
BoxeER and | are introducing the Vio-
lence Against Children Act for a rea-
son. We must do everything that we
can to prevent crimes against children
and, if God forbid they do occur, we
must do everything we can to treat the
victims and their families and pros-
ecute their perpetrators to the fullest
extent of the law. As one child advo-
cates succinctly said, ‘“‘a civilized soci-
ety says children matter.”” The Vio-
lence Against Children Act says loud
and clear, kids matter.

By Ms. MIKULSKI:

S. 1124. A bill to amend title 38,
United States Code, to increase burial
benefits for veterans, and for other pur-
poses; to the Committee on Veterans’
Affairs.

Ms. MIKULSKI. Mr. President, | rise
to introduce the Veterans Burial Bene-
fits Improvement Act.

During the upcoming Memorial Day
holiday, we will honor our U.S. soldiers
who died in the name of their country.
These service men and women are
America’s true heroes and on this day
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we pay tribute to their courage and
sacrifice. Some have given their lives
for our country. All have given their
time and dedication to ensure our
country remains the land of the free
and the home of the brave. We owe a
special debt of gratitude to each and
every one of them.

This holiday serves as an important
reminder that our nation has a sacred
commitment to honor the promises
made to soldiers when they signed up
to serve our country. As the Ranking
Member of the Senate Appropriations
Subcommittee that funds veterans pro-
grams, | fight hard to make sure prom-
ises made to our service men and
women are promises kept. These prom-
ises include access to quality, afford-
able health care and a proper burial for
our veterans.

I am deeply concerned that burial
benefits for the families of our wound-
ed or disabled veterans have not kept
up with inflation and rising funeral
costs. We are losing over 1,000 World
War Il veterans each day, but Congress
has failed to increase veterans’ burial
benefits to keep up with rising costs
and inflation. While these benefits
were never intended to cover the full
costs of burial, they now pay for only a
fraction of what they covered in 1973,
when the Federal Government first
started paying burial benefits for our
veterans.

I want to thank my colleagues on the
Veterans’ Affairs Committee for work-
ing with me in the 107th Congress. To-
gether, we were able to increase mod-
estly the service-connected benefit
from $1,500 to $2,000, and the plot allow-
ance from $150 to $300. While | believe
these increases are a step in the right
direction, they are not a substitute for
the amounts included in my bill.

That’s why | am again introducing
the Veterans Burial Benefits Improve-
ment Act. This bill will increase burial
benefits to cover the same percentage
of funeral costs as they did in 1973. It
will also provide for these benefits to
be increased annually to keep up with
inflation.

In 1973, the service-connected benefit
paid for 72 percent of veterans’ funeral
costs. Today, this benefit covers just 39
percent of funeral costs. My bill will
increase the service-connected benefit
from $2,000 to $3,713, bringing it back
up to the original 72 percent level.

In 1973, the non-service connected
benefit paid for 22 percent of funeral
costs. It has not been increased since
1978, and today it covers just 6 percent
of funeral costs. My bill will increase
the non-service connected benefit from
$300 to $1,135, bringing it back up to the
original 22 percent level.

In 1973, the plot allowance paid for 13
percent of veterans’ funeral costs. Yet
it now covers just 3 percent of funeral
costs. My bill will increase the plot al-
lowance from $300 to $670, bringing it
back up to the original 13 percent level.

Finally, the Veterans Burial Benefits
Improvement Act will also ensure that
these burial benefits are adjusted for
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inflation annually, so veterans won’t
have to fight this fight again.

This legislation is just one way to
honor our Nation’s service men and
women. | want to thank the millions of
veterans, Marylanders, and people
across the nation for their patriotism,
devotion, and commitment to honoring
the true meaning of Memorial Day.
U.S. soldiers from every generation
have shared in the duty of defending
America and protecting our freedom.
For these sacrifices, America is eter-
nally grateful.

I ask unanimous consent that the
text of this legislation, and letters
from several veterans’ advocacy groups
supporting it, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1124

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Veterans
Burial Benefits Improvement Act of 2003”.
SEC. 2. INCREASE IN BURIAL BENEFITS FOR VET-

ERANS.

(@) BURIAL AND FUNERAL EXPENSES.—(1)
Section 2302(a) of title 38, United States
Code, is amended by striking ““$300”" and in-
serting ‘“$1,135 (as increased from time to
time under section 2309 of this title)”.

(2) Section 2303(a)(1)(A) of that title is
amended by striking ‘“‘$300”" and inserting
““$1,135 (as increased from time to time under
section 2309 of this title)”.

(3) Section 2307 of that title is amended by
striking ‘“$2,000,”” and inserting ‘‘$3,712 (as in-
creased from time to time under section 2309
of this title),”.

(b) PLOT ALLOWANCE.—Section 2303(b) of
that title is amended—

(1) by striking ““$300"" the first place it and
inserting ““$670 (as increased from time to
time under section 2309 of this title)’’; and

(2) by striking “$300" the second place it
appears and inserting “$670 (as so in-
creased)”.

(c) ANNUAL ADJUSTMENT.—(1) Chapter 23 of
that title is amended by adding at the end
the following new section:

“§2309. Annual adjustment of amounts of
burial benefits

“With respect to any fiscal year, the Sec-
retary shall provide a percentage increase
(rounded to the nearest dollar) in the burial
and funeral expenses under sections 2302(a),
2303(a), and 2307 of this title, and in the plot
allowance under section 2303(b) of this title,
equal to the percentage by which—

‘(1) the Consumer Price Index (all items,
United States city average) for the 12-month
period ending on the June 30 preceding the
beginning of the fiscal year for which the in-
crease is made, exceeds

““(2) the Consumer Price Index for the 12-
month period preceding the 12-month period
described in paragraph (1).”.

(2) The table of sections at the beginning of
that chapter is amended by adding at the end
the following new item:

“2309. Annual adjustment of amounts of bur-
ial benefits.”.

(d) EFFecTIVE DATE.—(1) Except as pro-
vided in paragraph (2), the amendments
made by this section shall apply to deaths
occurring on or after the date of the enact-
ment of this Act.

(2) No adjustments shall be made under
section 2309 of title 38, United States Code,
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as added by subsection (c), for fiscal year
2004.
MAYy 15, 2003.
Hon. BARBARA MIKULSKI,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR MIKULSKI: As Memorial Day
2003 approaches, the co-authors of The Inde-
pendent Budget would like to express our
strong support for your legislation which
would revitalize veterans’ burial benefits and
honor those who have sacrificed for this
country. This legislation would provide a
meaningful increase in burial benefits that is
long overdue.

Veterans’ burial benefits have seriously
eroded in value over the years. The proposed
increase would cover the same percentage of
veterans’ burial costs that they covered in
1973 when they were initiated. The annual
adjustment to cover the costs of inflation is
also something that The Independent Budget
has argued in favor of in the past.

The Independent Budget produced by
AMVETS, Disabled American Veterans, Par-
alyzed Veterans of America, and the Vet-
erans of Foreign Wars fully supports the pro-
posed adjustment of burial allowances to re-
flect the increases in burial costs. Clearly, it
is time these benefits were raised to provide
a more meaningful contribution to the costs
of burial for veterans. We applaud your ef-
forts to responsibly address this matter, and
we appreciate your continued commitment
to the men and women who have served this
country and are continuing to do so even
today.

Sincerely,
RICK JONES,
National Legislative
Director, AMVETS.
RICHARD B. FULLER,
National Legislative
Director, Paralyzed
Veterans of America.
JOSEPH A. VIOLANTE,
National Legislative
Director, Disabled
American Veterans.
DENNNIS CULLINAN,
National Legislative
Director, Veterans of
Foreign Wars of the
United States.
FLEET RESERVE ASSOCIATION,
Alexandria, VA, May 21, 2003.
Hon. BARBARA A. MIKULSKI,
U.S. Senate, Hart Building, Washington, DC.

DEAR SENATOR MIKULSKI: The Fleet Re-
serve Association (FRA) and its 135,000 mem-
bers extend its strong support for the re-
introduction of the Veterans Burial Benefits
Improvement Act. FRA applauds your lead-
ership on working on this important issue.

As it has for more than 79 years, FRA ef-
fectively represents the interests of Sea
Services enlisted communities, and is com-
mitted to ensuring equitable compensation
and benefits for active duty, reserve and re-
tired personnel.

The FRA stands ready to assist you and
your staff on the introduction of this impor-
tant legislation.

Sincerely,
JOSEPH L. BARNES,
National Executive Secretary.
THE NATIONAL ASSOCIATION OF
STATE DIRECTORS OF VETERANS
AFFAIRS, INC.,
May 20, 2003.
Senator BARBARA MIKULSKI,
Hart Senate Office Building,
Wasington, DC.

DEAR SENATOR MIKULSKI: The National As-

sociation of State Directors of Veterans Af-
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fairs (NASDVA) is in strong support of the
legislation you are proposing with regards to
burial benefits for our Nation’s deceased vet-
erans, namely, “The Veterans Burial Bene-
fits Improvement Act of 2003.””

We recognize and thank you for your out-
standing earlier work with regards to vet-
erans’ burial benefits, including authoring,
introducing, and shepherding the Veterans
Burial Benefits Improvement Act of 2001
through the legislative process. While it is
regrettable that Congress declined to enact
all of the much needed measures you pro-
posed, your work did lead to important in-
creases in the authorized allowance for bur-
ial and funeral expenses for deceased vet-
erans. We appreciate and thank you for your
introduction of this new legislation.

As you are aware, the 95th Congress en-
acted the State Cemeteries Grant as part of
Public Law 95-476 in order to provide Federal
assistance to the States to construct, ex-
pand, and improve State veterans’ ceme-
teries. State veterans’ cemeteries must be
State-owned, and operated solely for the in-
terment of eligible veterans and their de-
pendents and/or spouses. Operational costs
are paid by the States.

State veterans’ cemeteries continue to pro-
vide a cost-effective supplement to the VA’s
National Cemetery System. However, Fed-
eral veterans’ burial plot allowances cur-
rently offset the costs of operation of State
veterans’ cemeteries by only one-third of the
total cost. Furthermore, the actual allow-
ances have been increased only incremen-
tally since the programs were first instituted
in 1973, and the rate of reimbursement has
fallen far short of increases in the actual
costs of burial expenses and cemetery plots.

Your bill proposes an increase to $3,713 for
the burial plot allowance for veterans who
die as a direct result of a service-connected
illness or injury. When first enacted in 1973,
the amount of the benefit at that time cov-
ered 72 percent of the average burial expense
at that time. Today, the current benefit of
$2,000 covers just 39 percent of those costs.
Your earlier work helped to provide a much-
needed increase to the current level, and we
fully endorse your current efforts to ensure
that the allowance is raised to at least the
1973 rate.

Your proposed legislation would also in-
crease the amount of the burial benefit to
$1,135 for the non-service-connected death of
veterans in receipt of or otherwise found en-
titled to VA compensation, VA pension, and
veterans who die while hospitalized or domi-
ciled in a VA facility. The original 1973 ben-
efit aided grieving families of deceased vet-
erans by offsetting the cost of burial and fu-
neral expenses by 22 percent. Today, the $300
that is provided covers just 6 percent of
those costs.

Finally, your bill addresses the amount of
funding provided for veterans’ burial plot al-
lowances. Your earlier work helped to pro-
vide a much-needed increase in that amount
from $150 to $300. However, as you know, the
current amount provides only 5.85 of the av-
erage cost of a burial plot, while the 1973
rate provided 13 percent. We are in strong
support of your efforts to raise the allowance
to its 1973 rate, at $670.

We are hopeful that Congress will see fit to
fully enact the provisions of the Veterans
Burial Benefits Improvement Act of 2003. We
also that Congress will enact legislation to
expand eligibility for the burial plot allow-
ance for burial in State Veterans Cemeteries
to include all honorably discharged veterans.

Thank you again for your efforts on behalf
of our Nation’s veterans. Your work is great-
ly appreciated.

Sincerely,
RAYMOND G. BOLAND,
President, NASDVA.
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NATIONAL FUNERAL
DIRECTORS ASSOCIATION,
Washington, DC, May 15, 2003.
Hon. BARBARA A. MIKULSKI,
U.S. Senate, Senate Hart Office Building,
Washington, DC.

DEAR SENATOR MIKULSKI: The National Fu-
neral Directors Association (NFDA) rep-
resents more than 13,000 funeral homes in all
50 states. It is the leading funeral service or-
ganization in the United States, providing a
national voice for the profession. The NPDA
has been the premier organization chosen by
top funeral directors for more than 120 years.
NFDA members stand for credibility, ethics,
excellence and trust.

The NFDA would like to thank you for
your support of legislation to increase the
amount paid for veteran funeral and burial
expenses by the Department of Veterans Af-
fairs (DVA), as well as to increase the
amount for veteran plot allowances.

As you are well aware, the amount payable
for veterans’ memorial benefits has re-
mained constant for many years in spite of
inflation. Today, the average cost of a fu-
neral, including casket, vault and cemetery
charges is about $7,500. While funerals are
still a modest expense when compared to the
cost of other items an individual must pur-
chase during the course of their lifetime, it
is still a significant expense, particularly for
those least able to afford it.

At a time of unimaginable grief, funeral di-
rectors deal with the families of service
members who must plan for the funeral of
their loved one. This process is never easy,
but it is even more difficult when a family
must plan a funeral within the current DVA
funeral and burial expense limits.

The NFDA strongly supports legislation
that recognizes the reality of the cost of a
funeral and burial in 2003, and that seeks to
help the families of veterans manage this ex-
pense.

Again, thank you for your interest and ac-
tion on this important issue.

Sincercly,
WILLIAM A. ISOKAIT
NFDA Director of Advocacy.

By Mr. JOHNSON (for himself,
Mr. KERRY, and Mr. SMITH):

S. 1126. A bill to establish the Office
of Native American Affairs within the
Small Business Administration, to cre-
ate the Native American Small Busi-
ness Development Program, and for
other purposes; to the Committee on
Small Business and Entrepreneurship.

Mr. JOHNSON. Mr. President, today,
I proudly join with Senator KERRY and
Senator SMITH to reintroduce the Na-
tive American Small Business Develop-
ment Act. This important legislation is
designed to help American Indians,
Alaska Natives, and Native Hawaiians
to overcome barriers which inhibit
business development and job creation.
We greatly appreciate the support of
the distinguished Senators who join us
in sponsoring the legislation including
Senators: AKAKA, BAuUCUS, BINGAMAN,
DASCHLE, CANTWELL, MURRAY,
STABENOW.

The communities served this initia-
tive represent some of the most tradi-
tionally isolated, disadvantaged, and
underserved populations in our coun-
try. Despite the unique and persistent
challenges to business development in
these areas, many of the supportive
services the federal government pro-
vides to entrepreneurs are not avail-
able in these distressed regions. The
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Native American Small Business De-
velopment Act endeavors to develop
and disseminate culturally tailored
business assistance to assure Native
American businesses may secure and
sustain long-term success.

Native American communities con-
tinue to struggle with the social, eco-
nomic, and cultural repercussions de-
rived from persistent and pervasive
poverty and unemployment. A recent
report released by the U.S. Census Bu-
reau, entitled Poverty in the United
States: 2000, indicates that the ‘‘three
year average poverty rate for American
Indians and Alaska Natives [from 1998-
2000] was 25.9 percent. Higher than for
any other race groups.”

The Native American Small Business
Development Act is a deliberate effort
to enhance the availability of technical
assistance to support entrepreneurship
in Indian Country. The communities
served by this initiative represent
some of the most traditionally iso-
lated, disadvantaged, and underserved
populations in our country.

Too many Native American commu-
nities are plagued by feelings of hope-
lessness and helplessness. We must
work to transform this disappointment
and discouragement into a sensible,
workable, strategy for economic oppor-
tunity.

According to U.S. Department of
Commerce census data, unemployment
rates on Indian Lands in the conti-
nental United States range up to 80
percent compared to 5.6 percent for the
U.S. as a whole. Census data also show
that the poverty rate for Native Ameri-
cans during the late 1990s was 26 per-
cent, compared to the national average
of 12 percent. In fact, overall, Native
American household income is only
three-quarters of the national average.

This disparity is particularly evident
in my home state of South Dakota
where Native Americans represent over
8 percent of the State’s population.
While the overall State economy is rel-
atively strong with a low 3.1 percent
unemployment rate, the Native Amer-
ican population continues to suffer.
South Dakota counties with Indian
Reservations are ranked by the U.S.
Census Bureau as among the most im-
poverished in the United States.

Among the achievements included in
the bill is the establishment of a statu-
tory office within the U.S. Small Busi-
ness Administration to focus on con-
cerns specific to Native American pop-
ulations. The Office of Native Amer-
ican Affairs will serve as an advocate
in the SBA for the interests of Native
Americans. In addition to admin-
istering the Native American Develop-
ment Program, the Assistant Adminis-
trator will consult with Tribal Col-
leges, Tribal Governments, Alaska Na-
tive Corporations and Native Hawaiian
Organizations to enhance the develop-
ment and implementation of culturally
specific approaches to support the
growth and prosperity of Native Amer-
ican small businesses.

Furthermore, the Act creates the Na-
tive American Development Program

CONGRESSIONAL RECORD — SENATE

to provide necessary business develop-
ment assistance. These services are
vital to establish and support small
businesses. The Federal Government
currently invests to provide these serv-
ices in communities throughout the
country. It is past time for these serv-
ices to be integrated into our efforts to
promote self-sufficiency and economic
development in Indian Country.

In addition, we recognize that in
order to remain competitive, busi-
nesses and entrepreneurs must be inno-
vative and flexible to change. This leg-
islation reflects the needs of busi-
nesses, tribes, and regional interests to
pursue unique approaches that will
complement local needs and improve
the overall quality of services. Two
pilot programs are integrated in this
approach to promote new and creative
solutions to assist American Indians to
awaken economic opportunities in
their communities.

We must strive to eliminate the im-
pediments that stifle Native American
entrepreneurs. By providing business
planning services and technical assist-
ance to potential and existing small
businesses, we can unlock the capacity
for individuals and families to pursue
their dreams of business ownership.
Not only will these efforts combat pov-
erty and unemployment, but they will
bring new services and opportunities to
communities that enhance the quality
of life for local families.

We must also work to improve access
to investment capital to support eco-
nomic and community development for
Native Americans. As the Chairman of
the Senate Banking Financial Institu-
tions Subcommittee, I am conducting
hearings last year to identify opportu-
nities and techniques which may foster
greater access to capital markets for
Tribal and Native American entities.

Together, these initiatives will help
to turn an important corner as we en-
deavor to enhance the livelihood of the
First Americans.

I would like to thank Congressman
UbpALL for his leadership in the U.S.
House of Representatives in bringing
these issues to the forefront and for his
cooperation on this historic legisla-
tion. 1 would like to thank Senator
JoHN KERRY, the Ranking Member of
the Senate Small Business and Entre-
preneurship Committee, for his hard
work on this legislation and his serious
commitment to these critical issues. In
addition, | would like to express my
sincere appreciation to Senator SMITH
for his strong support of this effort. We
are grateful to the many cosponsors
who join us in introducing the bill
today.

I encourage the Senate to fully con-
sider this historic legislation and to
work expeditiously to enact it into
law. The Native American Small Busi-
ness Development Act will forge a
more hopeful and prosperous future for
Native American families and commu-
nities. By investing in adequate infra-
structure and by making the appro-
priate tools available, we can empower
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individuals to pursue, achieve, and sus-
tain economic opportunities that en-
rich their lives and their communities.
The American dream will never be
fully realized until it becomes a reality
for all Americans. This legislation is
critical to ensuring that economic
growth and economic opportunity per-
meate the lives of Native American
families.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1126

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Native
American Small Business Development
Act”.

SEC. 2. NATIVE AMERICAN SMALL BUSINESS DE-
VELOPMENT PROGRAM.

The Small Business Act (15 U.S.C. 631 et
seq.) is amended—

(1) by redesignating section 36 as section
37; and

(2) by inserting after section 35 the fol-
lowing:

“SEC. 36. NATIVE AMERICAN SMALL BUSINESS
DEVELOPMENT PROGRAM.

‘“(a) DEFINITIONS.—In this section—

““(1) the term ‘Alaska Native’ has the same
meaning as the term ‘Native’ in section 3(b)
of the Alaska Native Claims Settlement Act
(43 U.S.C. 1602(b));

““(2) the term ‘Alaska Native corporation’
has the same meaning as the term ‘Native
Corporation’ in section 3(m) of the Alaska
Native Claims Settlement Act (43 U.S.C.
1602(m));

“(3) the term ‘Assistant Administrator’
means the Assistant Administrator of the
Office of Native American Affairs established
under subsection (b);

“(4) the terms ‘center’ and ‘Native Amer-
ican business center’ mean a center estab-
lished under subsection (c);

“(5) the term ‘Native American business
development center’ means an entity pro-
viding business development assistance to
federally recognized tribes and Native Amer-
icans under a grant from the Minority Busi-
ness Development Agency of the Department
of Commerce;

““(6) the term ‘Native American small busi-
ness concern’ means a small business con-
cern that is owned and controlled by—

“(A) a member of an Indian tribe or tribal
government;

“(B) an Alaska Native or Alaska Native
corporation; or

““(C) a Native Hawaiian or Native Hawaiian
organization;

“(7) the term ‘Native Hawaiian’ has the
same meaning as in section 625 of the Older
Americans Act of 1965 (42 U.S.C. 3057k);

““(8) the term ‘Native Hawaiian organiza-
tion’ has the same meaning as in section
8(a)(15) of this Act;

“(9) the term ‘tribal college’ has the same
meaning as the term ‘tribally controlled col-
lege or university’ has in section 2(a)(4) of
the Tribally Controlled Community College
Assistance Act of 1978 (25 U.S.C. 1801(a)(4));

““(10) the term ‘tribal government’ has the
same meaning as the term ‘Indian tribe’ has
in section 7501(a)(9) of title 31, United States
Code; and

“(11) the term ‘tribal lands’ means all
lands within the exterior boundaries of any
Indian reservation.
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“(b) OFFICE OF NATIVE AMERICAN AF-
FAIRS.—

““(1) ESTABLISHMENT.—There is established
within the Administration the Office of Na-
tive American Affairs, which, under the di-
rection of the Assistant Administrator, shall
implement the Administration’s programs
for the development of business enterprises
by Native Americans.

““(2) PURPOSE.—The purpose of the Office of
Native American Affairs is to assist Native
American entrepreneurs to—

“(A) start, operate, and grow small busi-
ness concerns;

“(B) develop management and technical
skills;

““(C) seek Federal procurement opportuni-
ties;

“(D) increase employment opportunities
for Native Americans through the start and
expansion of small business concerns; and

“(E) increase the access of Native Ameri-
cans to capital markets.

““(3) ASSISTANT ADMINISTRATOR.—

“(A) APPOINTMENT.—The Administrator
shall appoint a qualified individual to serve
as Assistant Administrator of the Office of
Native American Affairs in accordance with
this paragraph.

“(B) QUALIFICATIONS.—The Assistant Ad-
ministrator appointed under subparagraph
(A) shall have—

“(i) knowledge of the Native American cul-
ture; and

‘(i) experience providing culturally tai-
lored small business development assistance
to Native Americans.

“(C) EMPLOYMENT STATUS.—The Assistant
Administrator shall be a Senior Executive
Service position under section 3132(a)(2) of
title 5, United States Code, and shall serve as
a noncareer appointee, as defined in section
3132(a)(7) of title 5, United States Code.

‘(D) RESPONSIBILITIES AND DUTIES.—The
Assistant Administrator shall—

“(i) administer and manage the Native
American Small Business Development pro-
gram established under this section;

““(i1) recommend the annual administrative
and program budgets for the Office of Native
American Affairs;

“(iif) consult with Native American busi-
ness centers in carrying out the program es-
tablished under this section;

“(iv) recommend appropriate funding lev-
els;

“(v) review the annual budgets submitted
by each applicant for the Native American
Small Business Development program;

““(vi) select applicants to participate in the
program under this section;

““(vii) implement this section; and

“(viii) maintain a clearinghouse to provide
for the dissemination and exchange of infor-
mation between Native American business
centers.

““(E) CONSULTATION REQUIREMENTS.—In car-
rying out the responsibilities and duties de-
scribed in this paragraph, the Assistant Ad-
ministrator shall confer with and seek the
advice of—

“(i) Administration officials working in
areas served by Native American business
centers and Native American business devel-
opment centers;

““(ii) the Bureau of Indian Affairs of the De-
partment of the Interior;

“(iii) tribal governments;

““(iv) tribal colleges;

““(v) Alaska Native corporations; and

“‘(vi) Native Hawaiian organizations.

““(c) NATIVE AMERICAN SMALL BUSINESS DE-
VELOPMENT PROGRAM.—

‘(1) AUTHORIZATION.—

“(A) IN GENERAL.—The Administration,
through the Office of Native American Af-
fairs, shall provide financial assistance to
tribal governments, tribal colleges, Native
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Hawaiian organizations, and Alaska Native
corporations to create Native American busi-
ness centers in accordance with this section.

““(B) Use oF FUNDS.—The financial and re-
source assistance provided under this sub-
section shall be used to overcome obstacles
impeding the creation, development, and ex-
pansion of small business concerns, in ac-
cordance with this section, by—

‘(i) reservation-based American Indians;

‘(i) Alaska Natives; and

““(iii) Native Hawaiians.

““(2) 5-YEAR PROJECTS.—

“(A) IN GENERAL.—Each Native American
business center that receives assistance
under paragraph (1)(A) shall conduct 5-year
projects that offer culturally tailored busi-
ness development assistance in the form of—

““(i) financial education, including training
and counseling in—

“(1) applying for and securing business
credit and investment capital;

“(I1) preparing and presenting financial
statements; and

“(111) managing cash flow and other finan-
cial operations of a business concern;

“(if) management education, including
training and counseling in planning, orga-
nizing, staffing, directing, and controlling
each major activity and function of a small
business concern; and

“(iii)  marketing education,
training and counseling in—

“(1) identifying and segmenting domestic
and international market opportunities;

“(I) preparing and executing marketing
plans;

“(111) developing pricing strategies;

“(IV) locating contract opportunities;

““(V) negotiating contracts; and

“(VI) utilizing varying public relations and
advertising techniques.

‘“(B) BUSINESS DEVELOPMENT ASSISTANCE
RECIPIENTS.—The business development as-
sistance under subparagraph (A) shall be of-
fered to prospective and current owners of
small business concerns that are owned by—

‘(i) American Indians or tribal govern-
ments, and located on or near tribal lands;

“(if) Alaska Natives or Alaska Native cor-
porations; or

““(iii) Native Hawaiians or Native Hawaiian
organizations.

““(3) FORM OF FEDERAL FINANCIAL ASSIST-
ANCE.—

““(A) DOCUMENTATION.—

““(i) IN GENERAL.—The financial assistance
to Native American business centers author-
ized under this subsection may be made by
grant, contract, or cooperative agreement.

“(if) EXcePTION.—Financial assistance
under this subsection to Alaska Native cor-
porations or Native Hawaiian organizations
may only be made by grant.

““(B) PAYMENTS.—

“(i) TiMING.—Payments made under this
subsection may be disbursed in an annual
lump sum or in periodic installments, at the
request of the recipient.

“(if) ADVANCE.—The Administration may
disburse not more than 25 percent of the an-
nual amount of Federal financial assistance
awarded to a Native American small busi-
ness center after notice of the award has
been issued.

““(iii) NO MATCHING REQUIREMENT.—The Ad-
ministration shall not require a grant recipi-
ent to match grant funding received under
this subsection with non-Federal resources
as a condition of receiving the grant.

‘“(4) CONTRACT AND COOPERATIVE AGREE-
MENT AUTHORITY.—A Native American busi-
ness center may enter into a contract or co-
operative agreement with a Federal depart-
ment or agency to provide specific assistance
to Native American and other under-served
small business concerns located on or near
tribal lands, to the extent that such contract

including
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or cooperative agreement is consistent with
the terms of any assistance received by the
Native American business center from the
Administration.

““(5) APPLICATION PROCESS.—

““(A) SUBMISSION OF A 5-YEAR PLAN.—Each
applicant for assistance under paragraph (1)
shall submit a 5-year plan to the Administra-
tion on proposed assistance and training ac-
tivities.

““(B) CRITERIA.—

“(i) IN GENERAL.—The Administration shall
evaluate and rank applicants in accordance
with predetermined selection criteria that
shall be stated in terms of relative impor-
tance.

““(ii) PuBLIC NOTICE.—The criteria required
by this paragraph and their relative impor-
tance shall be made publicly available, with-
in a reasonable time, and stated in each so-
licitation for applications made by the Ad-
ministration.

““(iili) CONSIDERATIONS.—The criteria re-
quired by this paragraph shall include—

“(1) the experience of the applicant in con-
ducting programs or ongoing efforts designed
to impart or upgrade the business skills of
current or potential owners of Native Amer-
ican small business concerns;

“(I1) the ability of the applicant to com-
mence a project within a minimum amount
of time;

“(111) the ability of the applicant to pro-
vide quality training and services to a sig-
nificant number of Native Americans;

“(IV) previous assistance from the Small
Business Administration to provide services
in Native American communities; and

“(V) the proposed location for the Native
American business center site, with priority
given based on the proximity of the center to
the population being served and to achieve a
broad geographic dispersion of the centers.

‘(6) PROGRAM EXAMINATION.—

“(A) IN GENERAL.—Each Native American
business center established pursuant to this
subsection shall annually provide the Ad-
ministration with an itemized cost break-
down of actual expenditures incurred during
the preceding year.

““(B) ADMINISTRATION ACTION.—Based on in-
formation received under subparagraph (A),
the Administration shall—

‘(i) develop and implement an annual pro-
grammatic and financial examination of
each Native American business center as-
sisted pursuant to this subsection; and

“(ii) analyze the results of each examina-
tion conducted under clause (i) to determine
the programmatic and financial viability of
each Native American business center.

““(C) CONDITIONS FOR CONTINUED FUNDING.—
In determining whether to renew a grant,
contract, or cooperative agreement with a
Native American business center, the Ad-
ministration—

‘(i) shall consider the results of the most
recent examination of the center under sub-
paragraph (B), and, to a lesser extent, pre-
vious examinations; and

““(i1) may withhold such renewal, if the Ad-
ministration determines that—

“(1) the center has failed to provide ade-
quate information required to be provided
under subparagraph (A), or the information
provided by the center is inadequate; or

“(I1) the center has failed to provide ade-
quate information required to be provided by
the center for purposes of the report of the
Administration under subparagraph (E).

‘“(D) CONTINUING CONTRACT AND COOPERA-
TIVE AGREEMENT AUTHORITY.—

“(i) IN GENERAL.—The authority of the Ad-
ministrator to enter into contracts or coop-
erative agreements in accordance with this
subsection shall be in effect for each fiscal
year only to the extent and in the amounts
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as are provided in advance in appropriations
Acts.

‘(i) RENEWAL.—After the Administrator
has entered into a contract or cooperative
agreement with any Native American busi-
ness center under this subsection, it shall
not suspend, terminate, or fail to renew or
extend any such contract or cooperative
agreement unless the Administrator provides
the center with written notification setting
forth the reasons therefore and affords the
center an opportunity for a hearing, appeal,
or other administrative proceeding under
chapter 5 of title 5, United States Code.

““(E) MANAGEMENT REPORT.—

“(i) IN GENERAL.—The Administration shall
prepare and submit to the Committee on
Small Business of the House of Representa-
tives and the Committee on Small Business
and Entrepreneurship of the Senate an an-
nual report on the effectiveness of all
projects conducted by Native American busi-
ness centers under this subsection and any
pilot programs administered by the Office of
Native American Affairs.

“(ii) CONTENTS.—Each report submitted
under clause (i) shall include, with respect to
each Native American business center re-
ceiving financial assistance under this sub-
section—

“(1) the number of individuals receiving as-
sistance from the Native American business
center;

“(I1) the number of startup business con-
cerns created;

“(111) the number of existing businesses
seeking to expand employment;

“(IV) jobs created or maintained, on an an-
nual basis, by Native American small busi-
ness concerns assisted by the center since re-
ceiving funding under this Act;

“(V) to the maximum extent practicable,
the capital investment and loan financing
utilized by emerging and expanding busi-
nesses that were assisted by a Native Amer-
ican business center; and

“(VI) the most recent examination, as re-
quired under subparagraph (B), and the sub-
sequent determination made by the Adminis-
tration under that subparagraph.

“(7) ANNUAL REPORT.—Each entity receiv-
ing financial assistance under this sub-
section shall annually report to the Adminis-
tration on the services provided with such fi-
nancial assistance, including—

“(A) the number of individuals assisted,
categorized by ethnicity;

“(B) the number of hours spent providing
counseling and training for those individ-
uals;

““(C) the number of startup small business
concerns created or maintained;

“(D) the gross receipts of assisted small
business concerns;

“(E) the number of jobs created or main-
tained at assisted small business concerns;
and

“(F) the number of Native American jobs
created or maintained at assisted small busi-
ness concerns.

“‘(8) RECORD RETENTION.—

“(A) APPLICATIONS.—The Administration
shall maintain a copy of each application
submitted under this subsection for not less
than 7 years.

““(B) ANNUAL REPORTS.—The Administra-
tion shall maintain copies of the information
collected under paragraph (6)(A) indefinitely.

““(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$5,000,000 for each of the fiscal years 2004
through 2008, to carry out the Native Amer-
ican Small Business Development Program,
authorized under subsection (c).”.

SEC. 3. PILOT PROGRAMS.

(a) DEFINITIONS.—In this section:

(1) INCORPORATION BY REFERENCE.—The
terms defined in section 36(a) of the Small
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Business Act (as added by this Act) have the
same meanings as in that section 36(a) when
used in this section.

(2) ADMINISTRATOR.—The term ‘‘Adminis-
trator” means the Administrator of the
Small Business Administration.

(3) JOINT PROJECT.—The term ‘joint
project’ means the combined resources and
expertise of 2 or more distinct entities at a
physical location dedicated to assisting the
Native American community;

(b) NATIVE AMERICAN DEVELOPMENT GRANT
PILOT PROGRAM.—

(1) AUTHORIZATION.—

(A) IN GENERAL.—There is established a 4-
year pilot program under which the Adminis-
tration is authorized to award Native Amer-
ican development grants to provide cul-
turally-tailored business development train-
ing and related services to Native Americans
and Native American small business con-
cerns.

(B) ELIGIBLE ORGANIZATIONS.—The grants
authorized under subparagraph (A) may be
awarded to—

(i) any small business development center;
or

(ii) any private,
that—

(I) has members of an Indian tribe com-
prising a majority of its board of directors;

(1) is a Native Hawaiian organization; or

(I11) is an Alaska Native corporation.

(C) AMOUNTS.—The Administration shall
not award a grant under this subsection in
an amount which exceeds $100,000 for each
year of the project.

(D) GRANT DURATION.—Each grant under
this subsection shall be awarded for not less
than a 2-year period and not more than a 4-
year period.

(2) CONDITIONS FOR PARTICIPATION.—Each
entity desiring a grant under this subsection
shall submit an application to the Adminis-
tration that contains—

(A) a certification that the applicant—

(i) is a small business development center
or a private, nonprofit organization under
paragraph (1)(B)(i);

(ii) employs an executive director or pro-
gram manager to manage the facility; and

(iii) agrees—

(1) to a site visit as part of the final selec-
tion process;

(I1) to an annual programmatic and finan-
cial examination; and

(111) to the maximum extent practicable,
to remedy any problems identified pursuant
to that site visit or examination;

(B) information demonstrating that the ap-
plicant has the ability and resources to meet
the needs, including cultural needs, of the
Native Americans to be served by the grant;

(C) information relating to proposed assist-
ance that the grant will provide, including—

(i) the number of individuals to be assisted;
and

(ii) the number of hours of counseling,
training, and workshops to be provided;

(D) information demonstrating the effec-
tive experience of the applicant in—

(i) conducting financial, management, and
marketing assistance programs designed to
impart or upgrade the business skills of cur-
rent or prospective Native American busi-
ness owners;

(ii) providing training and services to a
representative number of Native Americans;

(ii1) using resource partners of the Admin-
istration and other entities, including uni-
versities, tribal governments, or tribal col-
leges; and

(iv) the prudent management of finances
and staffing;

(E) the location where the applicant will
provide training and services to Native
Americans; and
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(F) a multiyear plan, corresponding to the
length of the grant, that describes—

(i) the number of Native Americans and
Native American small business concerns to
be served by the grant;

(if) in the continental United States, the
number of Native Americans to be served by
the grant; and

(iii) the training and services to be pro-
vided to a representative number of Native
Americans.

(3) REVIEW OF APPLICATIONS.—The Adminis-
tration shall—

(A) evaluate and rank applicants under
paragraph (2) in accordance with predeter-
mined selection criteria that is stated in
terms of relative importance;

(B) include such criteria in each solicita-
tion under this subsection and make such in-
formation available to the public; and

(C) approve or disapprove each completed
application submitted under this subsection
not more than 60 days after submission.

(4) ANNUAL REPORT.—Each recipient of a
Native American development grant under
this subsection shall annually report to the
Administration on the impact of the grant
funding, including—

(A) the number of individuals assisted, cat-
egorized by ethnicity;

(B) the number of hours spent providing
counseling and training for those individ-
uals;

(C) the number of startup small business
concerns created or maintained with assist-
ance from a Native American business cen-
ter;

(D) the gross receipts of assisted small
business concerns;

(E) the number of jobs created or main-
tained at assisted small business concerns;
and

(F) the number of Native American jobs
created or maintained at assisted small busi-
ness concerns.

(5) RECORD RETENTION.—

(A) APPLICATIONS.—The Administration
shall maintain a copy of each application
submitted under this subsection for not less
than 7 years.

(B) ANNUAL REPORTS.—The Administration
shall maintain copies of the information col-
lected under paragraph (4) indefinitely.

(c) AMERICAN INDIAN TRIBAL ASSISTANCE
CENTER GRANT PILOT PROGRAM.—

(1) AUTHORIZATION.—

(A) IN GENERAL.—There is established a 4-
year pilot program, under which the Admin-
istration shall award not less than 3 Amer-
ican Indian Tribal Assistance Center grants
to establish joint projects to provide cul-
turally tailored business development assist-
ance to prospective and current owners of
small business concerns located on or near
tribal lands.

(B) ELIGIBLE ORGANIZATIONS.—

(i) CLAss 1.—Not fewer than 1 grant shall
be awarded to a joint project performed by a
Native American business center, a Native
American business development center, and
a small business development center.

(i) CLAss 2.—Not fewer than 2 grants shall
be awarded to joint projects performed by a
Native American business center and a Na-
tive American business development center.

(C) AMOUNTS.—The Administration shall
not award a grant under this subsection in
an amount which exceeds $200,000 for each
year of the project.

(D) GRANT DURATION.—Each grant under
this subsection shall be awarded for a 3-year
period.

(2) CONDITIONS FOR PARTICIPATION.—Each
entity desiring a grant under this subsection
shall submit to the Administration a joint
application that contains—

(A) a certification that each participant of
the joint application—
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(i) is either a Native American Business
Center, a Native American Business Develop-
ment Center, or a Small Business Develop-
ment Center;

(ii) employs an executive director or pro-
gram manager to manage the center; and

(iii) as a condition of receiving the Amer-
ican Indian Tribal Assistance Center grant,
agrees—

() to an annual programmatic and finan-
cial examination; and

(11) to the maximum extent practicable, to
remedy any problems identified pursuant to
that examination;

(B) information demonstrating an historic
commitment to providing assistance to Na-
tive Americans—

(i) residing on or near tribal lands; or

(i) operating a small business concern on
or near tribal lands;

(C) information demonstrating that each
participant of the joint application has the
ability and resources to meet the needs, in-
cluding the cultural needs of the Native
Americans to be served by the grant;

(D) information relating to proposed as-
sistance that the grant will provide, includ-
ing—

(i) the number of individuals to be assisted;
and

(ii) the number of hours of counseling,
training, and workshops to be provided;

(E) information demonstrating the effec-
tive experience of each participant of the
joint application in—

(i) conducting financial, management, and
marketing assistance programs, as described
above, designed to impart or upgrade the
business skills of current or prospective Na-
tive American business owners; and

(if) the prudent management of finances
and staffing; and

(F) a plan for the length of the grant, that
describes—

(i) the number of Native Americans and
Native American small business concerns to
be served by the grant; and

(ii) the training and services to be pro-
vided.

(3) REVIEW OF APPLICATIONS.—The Adminis-
tration shall—

(A) evaluate and rank applicants under
paragraph (2) in accordance with predeter-
mined selection criteria that is stated in
terms of relative importance;

(B) include such criteria in each solicita-
tion under this subsection and make such in-
formation available to the public; and

(C) approve or disapprove each application
submitted under this subsection not more
than 60 days after submission.

(4) ANNUAL REPORT.—Each recipient of an
American Indian tribal assistance center
grant under this subsection shall annually
report to the Administration on the impact
of the grant funding received during the re-
porting year, and the cumulative impact of
the grant funding received since the initi-
ation of the grant, including—

(A) the number of individuals assisted, cat-
egorized by ethnicity;

(B) the number of hours of counseling and
training provided and workshops conducted;

(C) the number of startup business con-
cerns created or maintained with assistance
from a Native American business center;

(D) the gross receipts of assisted small
business concerns;

(E) the number of jobs created or main-
tained at assisted small business concerns;
and

(F) the number of Native American jobs
created or maintained at assisted small busi-
ness concerns.

(5) RECORD RETENTION.—

(A) APPLICATIONS.—The Administration
shall maintain a copy of each application
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submitted under this subsection for not less
than 7 years.

(B) ANNUAL REPORTS.—The Administration
shall maintain copies of the information col-
lected under paragraph (4) indefinitely.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated—

(1) $1,000,000 for each of the fiscal years 2004
through 2007, to carry out the Native Amer-
ican Development Grant Pilot Program, au-
thorized under subsection (b); and

(2) $1,000,000 for each of the fiscal years 2004
through 2007, to carry out the American In-
dian Tribal Assistance Center Grant Pilot
Program, authorized under subsection (c).

Mr. KERRY. Mr. President, I am
pleased today to join with my col-
leagues, Senators JOHNSON and SMITH,
as well as the cosponsors of our legisla-
tion, Senators AKAKA, BAuUCUS, BINGA-
MAN, CANTWELL, DASCHLE, MURRAY, and
STABENOW in introducing the Native
American Small Business Development
Act.

As many of my colleagues are aware,
last Congress the Committee on Small
Business and Entrepreneurship unani-
mously passed nearly identical legisla-
tion, S. 2335, yet the bill was not taken
up by the full Senate. Today, Senator
JOHNSON, Senator SMITH and | are re-
introducing this bill because we recog-
nize that there is an even a greater
need for this legislation on tribal lands
across the Nation. The economy con-
tinues to slump, access to capital is
even more limited, and state funding
for small business initiatives is being
pulled back.

According to a report released by the
U.S. Census Bureau, the ‘‘three year
average poverty rate for American In-
dians and Alaska Natives [from 1998-
2000] was 25.9 percent. Higher than for
any other race groups.”” With an unem-
ployment rate well above the national
average and household income at just
three-quarters of the national average,
Native American communities need a
commitment from the Federal govern-
ment that we will help them, particu-
larly during these difficult economic
times. To reaffirm this commitment,
the Johnson-Kerry-Smith bill provides
Native Americans the resources they
need to take advantage of the opportu-
nities of entrepreneurship.

Mr. President, this legislation bears
the same name as legislation that re-
cently passed the House, H.R. 1166,
which was reintroduced by Congress-
man ToMm UDALL, a recognized leader in
promoting the interests of American
Indians. | would like to thank Con-
gressman UDALL for his work in
stewarding the Native American Small
Business Development Act through the
House, this Congress and last, and for
his assistance in working with Sen-
ators JOHNSON and SMITH and me in
drafting the Senate version of our leg-
islation. And | would specifically like
to thank Senator SMITH for his contin-
ued support on this issue.

I would again like to thank the Na-
tional Indian Business Association, the
National Center for American Indian
Enterprise Development, the Associa-
tion of Small Business Development
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Centers, the Oregon Native American
Business  Entrepreneurial Network
(ONABEN), Native American Manage-
ment Services, Inc., and all of the
tribes that met with us or provided in-
formation to help in the drafting of
this legislation.

The Senate version of the Native
American Small Business Development
Act, while incorporating the heart of
the Udall legislation, is more com-
prehensive and provides greater assist-
ance to Native American communities.
Senator JOHNSON, who serves on the In-
dian Affairs Committee, and I, as the
lead Democrat on the Senate Com-
mittee on Small Business and Entre-
preneurship, were able to combine the
resources and experiences of our com-
mittees in developing this legislation.

Mr. President, our need to fashion a
more comprehensive business assist-
ance package for Native American
small businesses stems in part from a
growing lack of commitment from the
Small Business Administration (SBA)
to our Native American communities
under this Administration.

While | applaud the Bush Adminis-
tration for responding to congressional
requests by including $1 million in the
Administration’s FY 2003 budget re-
quest for Native American outreach, |
was disappointed that it did not seek
the full level of $2.5 million requested
in a letter | sent with my colleagues
Senators DASCHLE, Wellstone, JOHNSON,
BINGAMAN and BAucus. Our request
specifically sought funding for the
SBA’s Tribal Business Information
Center (TBIC) program, an initiative
started and successfully operated under
the Clinton Administration. The TBIC
program was designed to address the
unique conditions faced by American
Indians when they seek to start or ex-
pand small businesses.

Mr. President, | am disappointed that
the Administration has eliminated all
funding for Native American outreach
in FY2004. With an average unemploy-
ment rate on reservations as high as 43
percent, it is inconceivable that two
years of outreach is sufficient to have
met our shared goal of building sus-
tainable economic opportunities in
those communities.

Mr. President, I do not believe that
anyone in this Congress would dispute
that economic development in Indian
Country has often been difficult to
achieve and that one important way to
help American Indians who live on res-
ervations is to provide them with as-
sistance to open and run their own
small businesses. Helping Native Amer-
icans open and run small businesses
not only instills a sense of pride in the
owner and his or her community, it
also provides much-needed job opportu-
nities, as well as other economic bene-
fits.

Although underfunded, the TBIC pro-
gram has provided assistance to a num-
ber of small businesses on Indian res-
ervations. TBICs have the support of
the American Indian communities they
serve because they provide desperately
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needed, culturally tailored business de-
velopment assistance in those commu-
nities. The Administration should be
seeking to strengthen its commitment
to programs that assist Native Amer-
ican communities. Unfortunately, the
SBA cut off TBIC funding on March 31,
2002, and now 14 months later, has not
met a request by a bipartisan group of
Senators to begin the reprogramming
process in order to keep the TBICs
open.

The Native American Small Business
Development Act will ensure that the
SBA’s programs to assist Native Amer-
ican communities cannot be dissolved
by making the SBA’s Office of Native
American Affairs (ONAA) and its As-
sistant Administrator permanent. Our
legislation would also create a statu-
tory grant program, known as the Na-
tive American Development grant pro-
gram, to assist Native Americans. It
would also establish two pilot pro-
grams to try new means of assisting
Native American communities and re-
quire Native American communities to
be consulted regarding the future of
SBA programs designed to assist them.
In short, this legislation will ensure
that our Native American communities
receive the adequate assistance they
need to help start and grow small busi-
nesses.

The ONAA will be responsible for
helping Native Americans and Native
American communities start, operate,
and grow small businesses; develop
management and technical skills; seek
out Federal procurement opportuni-
ties; increase employment opportuni-
ties through the start and expansion of
small business concerns; and increase
their access to capital markets.

To be selected to serve as the Assist-
ant Administrator for ONAA, a can-
didate must have knowledge of Native
American cultures and experience pro-
viding culturally tailored small busi-
ness development assistance to Native
Americans. Under our legislation, the
Assistant Administrator would be
statutorily required to consult with
Tribal Colleges and Tribal Govern-
ments, Alaska Native Corporations
(ANC) and Native Hawaiian Organiza-
tions (NHO) when carrying out respon-
sibilities under this legislation, which
would give Native American commu-
nities a true voice within the SBA. The
Assistant  Administrator for ONAA
would be responsible for administering
the Native American Development pro-
gram and the pilot programs created
by the Native American Small Busi-
ness Development Act.

The Native American Development
program is designed to be the SBA'’s
primary program for providing busi-
ness development assistance to Native
American communities. To offer this
support, to the SBA will provide finan-
cial assistance in establish and keep
Native American Business Centers
(NABC) in operation. Financial assist-
ance under the Native American Devel-
opment program would be available to
Tribal Governments and Tribal Col-
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leges. Unlike the SBA’s TBIC program,
however, ANCs and NHOs would also be
eligible for the grants.

NABCs would address the unique con-
ditions faced by reservation-based
American Indians, as well as Native
Hawaiians and Native Alaskans, in
their efforts to create, develop and ex-
pand small business concerns. Grant
funding would be used by the NABCs to
provide culturally tailored financial
education assistance, management
education assistance, and marketing
education assistance.

The first pilot program under the leg-
islation establishes a Native American
development grant. This grant is mod-
eled after the Udall legislation and is
designed to bring the expertise of
SBA’s Small Business Development
Centers (SBDC) to Native American
Communities. Additionally, any pri-
vate nonprofit organization, which has
members of an Indian tribe comprising
a majority of its board of governors or
is an NHO or an ANC, may also apply
for the grant. Nonprofits were included
in the Senate version thanks to the
thoughtful input of Senator CANTWELL.
Many American Indian communities in
Washington state are served by an or-
ganization called ONABEN, which pro-
vides SBDC-like services to Native
American communities in Washington,
Oregon, ldaho, and California. Organi-
zations like ONABEN, which also has
the strong support of Senator SMITH,
should be encouraged to continue their
good work assisting Native American
communities, and including them in
the grant program available to SBDCs
was an important addition to the legis-
lation.

Finally, our legislation establishes a
second pilot program to try a unique
experiment in Indian Country. Grant
funding would be made available to es-
tablish American Indian Tribal Assist-
ance Centers. These centers will con-
sist of joint entitles, such as a partner-
ship between an NABC, a Native Amer-
ican development center (which receive
grants from the Department of Com-
merce) and possibly an SBDC. The pur-
pose of this grant is to coordinate ex-
perts from various entities to provide
culturally tailored business develop-
ment assistance to prospective and cur-
rent owners of small business concerns
on or near Tribal Lands.

Mr. President, | would again like to
thank Senators JOHNSON and SMITH and
all of the cosponsors of this important
legislation to assist our Native Amer-
ican communities. | would also, again
like to thank Congressman UDALL for
taking the lead in the House on pro-
viding critical assistance for small
businesses in Native American commu-
nities. 1 would urge all of my col-
leagues to cosponsor this legislation to
help us fulfill our commitment to Na-
tive American communities.

By Ms. STABENOW (for herself,
Mr. KENNEDY, Mr. LEAHY, Mr.
DopD, Mr. CORZINE, Mr. LAuU-
TENBERG, Mr. HARKIN, Mr.
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BINGAMAN, Mr. DURBIN, and Mr.
ROCKEFELLER):

S. 1127. A bill to establish adminis-
trative law judges involved in the ap-
peals process provided for under the
medicare program under title XVIII of
the Social Security Act within the De-
partment of Health and Human Serv-
ices, to ensure the independence of, and
preserve the role of, such administra-
tive law judges, and for other purposes;
to the Committee on Finance.

Ms. STABENOW. Mr. President,
today | rise to introduce the Fair and
Impartial Rights, FAIR, for Medicare
Act and bring attention to growing
concerns | have heard about the pos-
sible politicization of the Medicare ap-
peals process.

The Administrator of the Centers for
Medicare and Medicaid Services, CMS,
has indicated that the Administration
would like to alter the current practice
of requiring that Medicare bene-
ficiaries or Medicare providers be
granted a hearing before an inde-
pendent Administrative Law Judge,
ALJ, when their initial claim is denied.

Instead of taking the side of bene-
ficiaries and providers, this proposed
action would seek to inject political in-
terference in the Medicare appeals
process to try to deny benefits to
claimants. When Medicare bene-
ficiaries and Medicare providers are de-
nied payment for services, the 2000
BIPA law allows them a five-step proc-
ess for them to appeal this decision.

Unfortunately, the first two steps of
this appeals process has been working
against beneficiaries and providers. In
the last five years, ALJs have reversed
53 percent of these preliminary rulings.
This means that 53 percent of all cases
were decided incorrectly by the pre-
liminary steps in the Medicare appeals
process. It was only when beneficiaries
or providers appealed to an inde-
pendent ALJ that they received the
proper ruling.

ALJs serve an essential role in the
claims review process because there is
often conflicting and confusing infor-
mation to guide beneficiaries and pro-
viders. In its 2001 report as part of its
ongoing review of CMS communica-
tions, the General Accounting office
described the information CMS’s car-
riers gives to providers as ‘‘often in-
complete, confusing, out of date, or
even incorrect.” GAO found that ‘“‘the
norm’” for many carriers were docu-
ments over 50 pages that ‘‘often con-
tained long articles, written in dense
language and printed in small type.”
Documents ‘“‘were also poorly orga-
nized, making it difficult for a physi-
cian to identify relevant or new infor-
mation.”” ALJs base their decisions on
administrative rules, which have the
benefit of being open to public com-
ment and review, as well as case law
and statutes.

Unfortunately, the Administration is
seeking to undermine the independent
role of ALJs who hear Medicare cases
and replace ALJs with Federal employ-
ees, perhaps even political appointees,
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with closer ties to the Administra-
tion’s policy goals. The Administra-
tion’s plan is not just an abstract pro-
posal. It would hurt Medicare bene-
ficiaries and Medicare providers.

The FAIR for Medicare Act would
stop this political attempt to weaken
the role of independent ALJs. Specifi-
cally, it would: Prohibit non-ALJs, like
political appointees, from performing
the duties of ALJs. Transfer Medicare
ALJs from the Social Security Admin-
istration to the Department of HHS,
just like a bipartisan bill introduced in
the House by Congresswoman Nancy
Johnson. Ensure ALJs are organiza-
tionally and functionally separated
from CMS and all other political ap-
pointees other than the Secretary of
HHS.

Similar legislation has been intro-
duced in the House by Representative
Nancy Johnson, and it received bipar-
tisan support. 1 hope that my proposal
will achieve the same result.

I ask unanimous consent that the
text of the bill and several articles be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1127

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Fair And
Impartial Rights (FAIR) for Medicare Act of
2003,

SEC. 2. ADMINISTRATIVE LAW JUDGES WITHIN
HHS; ENSURING INDEPENDENCE OF
ADMINISTRATIVE LAW  JUDGES;
PRESERVATION OF THE ROLE OF
ADMINISTRATIVE LAW JUDGES.

(@) ALJs WITHIN HHS.—Any administra-
tive law judge performing the administrative
law judge functions described in section 1869
of the Social Security Act (42 U.S.C. 1395ff)
shall be within the Department of Health
and Human Services.

(b) ENSURING INDEPENDENCE OF ALJS.—

(1) IN GENERAL.—The Secretary of Health
and Human Services shall ensure the inde-
pendence of administrative law judges de-
scribed in subsection (a).

(2) INDEPENDENCE DESCRIBED.—In order to
ensure the independence described in para-
graph (1), each administrative law judge de-
scribed in subsection (a) shall—

(A) be an impartial decisionmaker;

(B) be bound only by applicable statutes,
regulations, and rulings issued in accordance
with subchapter Il of chapter 5, and chapter
7, of title 5, United States Code (commonly
known as the ‘“‘Administrative Procedures
Act’);

(C) be placed by the Secretary in an admin-
istrative office that is organizationally and
functionally separate from the Centers for
Medicare & Medicaid Services; and

(D) report to, and be under the general su-
pervision of, the Secretary, but shall not re-
port to, or be subject to supervision by, an-
other officer of the Department of Health
and Human Services.

(c) PRESERVATION OF THE ROLE OF ALJS.—
An individual who is not an administrative
law judge appointed pursuant to section 3105
of title 5, United States Code, may not per-
form the functions of an administrative law
judge specified in section 1869 of the Social
Security Act (42 U.S.C. 1395ff).

(d) CONFORMING AMENDMENT.—Section
1869(f)(2)(A)(i) of the Social Security Act (42
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U.S.C. 1395ff(f)(2)(A)(i)) is amended by strik-
ing ‘“‘of the Social Security Administration”.

[From The New York Times, March 16, 2003]

BuUsH PUSHES PLAN To CURB APPEALS IN
MEDICARE CASES

(By Robert Pear)

Washington, March 15—The Bush adminis-
tration says it is planning major changes in
the Medicare program that would make it
more difficult for beneficiaries to appeal the
denial of benefits like home health care and
skilled nursing home care.

In thousands of recent cases, federal judges
have ruled that frail elderly people with se-
vere illnesses were improperly denied cov-
erage for such services.

In the last year, Medicare beneficiaries and
the providers who treated them won more
than half the cases—39,796 of the 77,388 Medi-
care cases decided by administrative law
judges. In the last five years, claimants pre-
vailed in 186,300 cases, for a success rate of 53

percent.
Under federal law, the judges are inde-
pendent, impartial adjudicators who hold

hearings and make decisions based on the
facts. They must follow the Medicare law
and rules, but are insulated from political
pressures and sudden shifts in policy made
by presidential appointees.

President Bush is proposing both legisla-
tion and rules that would limit the judges’
independence and could replace them in
many cases.

The administration’s draft legislation
says, ‘“The secretary of health and human
services may use alternate mechanisms in
lieu of administrative law judge review” to
resolve disputes over Medicare coverage.

Under the legislative proposal, cases could
be decided by arbitration or mediation or by
lawyers or hearing officers at the Depart-
ment of Health and Human Services. The de-
partment recently began testing the use of
arbitration in Connecticut under a law that
permits demonstration projects.

Tommy G. Thompson, the secretary of
health and human services, said the proposed
legislative changes would give his agency
“flexibility to reform the appeals system’ so
the government could decide cases in a more
“efficient and effective manner.”

The department said there was an ‘“‘urgent
need for improvements to the Medicare
claim appeal system,” in part because the
number of appeals was rising rapidly.

Consumer groups, administrative law
judges and lawyers denounced the proposals.
Judith A. Stein, Director of the Center for
Medicare Advocacy in Willimantic, Conn.,
said, ““The president’s proposals would com-
promise the independence of administrative
law judges, who have protected beneficiaries
in case after case, year after year.”

Beneficiaries have a personal stake in the
issue. When claims are denied, a beneficiary
is often required to pay tens of thousands of
dollars for services already received. In a
typical case, an administrative law judge or-
dered Medicare to pay for 230 home care vis-
its to a 67-year-old woman with breast can-
cer, heart disease and arthritis. Medicare of-
ficials had said the woman should pay the
cost. But the judge ordered Medicare to pay
because the woman was homebound and the
services were ‘‘reasonable and necessary.”’

When federal agencies issue rules or decide
cases; they generally must follow the Admin-
istrative Procedure Act, a 1946 law intended
to guarantee the fairness of government pro-
ceedings.

Ronald G. Bernoski, president of the Asso-
ciation of Administrative Law Judges, said:
““We see President Bush’s proposals as a seri-
ous assault on the Administrative Procedure
Act, a stealth attack on the rights of citi-
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zens to fair, impartial hearings. These hear-
ings guarantee due process of law, as re-
quired by the Constitution.”

The American Bar Association and the
Federal Bar Association, which represents
lawyers who practice in federal courts and
before federal agencies, have expressed simi-
lar concerns.

Health care providers, which are involved
in many of the appeals, share those concerns.

Robert L. Roth, a Washington lawyer who
has represented hospitals and suppliers of
medical equipment, said: “The interests of
providers and beneficiaries are aligned. Ac-
cess to an independent decision maker, an
administrative law judge, is quite valuable
because it’s often your first opportunity to
get a fair review of government action.”

Medicare officials could adopt the proposed
rules, regardless of whether Congress accepts
Mr. Bush’s recommendation for changes in
the law.

The proposed rules would require adminis-
trative law judges to ‘‘give deference” to
policies adopted by Medicare and its contrac-
tors, which review and pay claims for the
government. Beneficiaries would have to
show why such policies should be dis-
regarded,

That would be a significant change. Ad-
ministrative law judges are now required to
follow Medicare statutes and regulations,
but not the agency’s policies. As a result, the
judges often grant benefits previously denied
by the Medicare agency or its contractors.

In the Connecticut experiment, arbitration
will be used to resolve some claims disputes,
and beneficiaries may opt out. If this ap-
proach produces prompt, fair decisions with
less paperwork, it could be a model for Con-
gress in changing the appeals process.

But Matthew L. Spitzer, dean of the Uni-
versity of Southern California Law School,
said that consumers ‘“‘should think long and
hard before they agree to binding arbitra-
tion.” It is, he said, extremely difficult for
an individual to overturn an arbitrator’s de-
cision.

Ms. Stein, who has represented Medicare
patients in hundreds of cases, agreed. “The
president proposes replacing administrative
law judges with some form of dispute resolu-
tion,” Ms. Stein said. “This puts bene-
ficiaries at a disadvantage, with unequal bar-
gaining power and inadequate expertise to do
battle with the Medicare agency.”’

The judges are full-time government em-
ployees who typically receive salaries of
$95,000 to $140,000 a year.

To ensure that federal agency hearings
would be fair, Congress in 1946 protected the
decision makers, providing that they could
be dismissed or demoted ‘‘only for good
cause.” The judges who hear Medicare cases
have extra protection because they are em-
ployed by the Social Security Administra-
tion, an independent agency.

Congress revamped the appeals process in
2000, to enhance the rights of beneficiaries
and to expedite decisions. The changes were
supposed to take effect in October 2002. But
Medicare officials said that without more
money, they could not meet the new dead-
lines, so they have postponed many of the
changes.

Medicare officials said they wanted to end
the arrangement under which Social Secu-
rity judges decide Medicare cases. They have
announced plans to transfer responsibility
for hearing appeals to the Medicare agency
from Social Security, and they hope to do so
by Oct. 1.

A bipartisan bill introduced by Representa-
tive Nancy L. Johnson, Republican of Con-
necticut, would make the transfer in 2005.
The bill requires the secretary of health and
human services to preserve the judge’s role
as independent decision makers.

The potential for conflict seems to be in-
herent in the relationship between agency
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officials and administrative law judges, with
tensions flaring periodically. In 1983, the As-
sociation of Administrative Law Judges filed
a lawsuit, saying that Social Security offi-
cials appointed by President Ronald Reagan
had put improper pressure on them to deny
benefits to people with disabilities.

A Federal District Court found that Social
Security had engaged in practices ‘‘of dubi-
ous legality,” which tended to encroach on
the judges’ independence. The agency halted
the practices after the lawsuit was filed.

[From the Philadelphia Inquirer, March 20,

2003]

TILT!

MEDICARE LOOKS TO RIG APPEALS SYSTEM IN
ITS FAVOR

If the score’s going against you,
change the rules of the game.

That is, if you’re president.

The Bush administration’s plan to rework
the appeals process for Medicare recipients
denied treatment appear to be just that: a
rules change that tilts the playing field.

In losing thousands of these appeal annu-
ally, the federal government is being ordered
to pay millions of dollars for health-care
services.

So administration officials start calling
for ‘‘flexibility to reform the appeals sys-
tem.” Translation: We want to win more
cases and pay out less.

It’s not as though the appeals process is a
runaway train; in the last year, only a little
more than half the cases were won by Medi-
care recipients. But nearly 40,000 appeals
were upheld; put another way, that means
40,000 elderly citizens had been improperly
denied care.

It wasn’t for face lifts or tummy tucks, ei-
ther. Rather, it was for things that make all
the difference to frail seniors, things like
home health assistance and skilled nursing
care.

Independent administrative judges handle
these appeals now. Under proposed new rules,
the Department of Health and Human Serv-
ices could steer the cases into arbitration or
mediation—both of which experts view as
less likely to favor the citizens.

The administration also wants to turn the
independent judges into Medicare employ-
ees—and to require them to ‘‘give deference”’
to policies adopted under Medicare.

At this rate, why not drop all pretense and
just ban appeals? That way every Medicare
recipient—including those much-coveted
Florida voters—would know exactly where
they stand with this White House.

Medicare’s money troubles are real
enough. But trimming expenses by undercut-
ting a fair appeals process is wrong. And to
pursue this policy while seeking huge tax
cuts and claiming to attend to seniors’
health care needs is cynical.

just

[From The Seattle Times, May 7, 2003]

MEDICARE APPEAL PROCESS SHOULD NOT BE
WEAKENED

(By Kathleen O’Connor)

With our focus riveted on lIrag and the
state’s dramatic budget shortfalls, virtually
no attention is being paid to the proposed,
ominous changes in Medicare. No, not the
Medicare prescription-drug benefit that hogs
headlines. It’s something more dramatic,
more important. The proposed changes could
essentially eliminate Medicare due process.

How? By removing the independence of the
administrative law judges who now hear
Medicare appeals and by axing most of the
current terms and conditions under which
those appeals can be made. The Bush admin-
istration wants to let the secretary of the
Department of Health and Human Services
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(HHS) use arbitration or mediation and—get
this—lawyers or hearing officers inside the
HHS to make decisions on Medicare appeals.
This means appeals would no longer be heard
by independent judges in a separate agency.
Instead, appeals would be heard in-house by
Medicare employees.

Nothing like letting the fox guard the hen
house. Where is due process or equal protec-
tion in this? How can inside gatekeepers be
fair? How do you hear an appeal when your
job is to guard the treasury? How long would
these Medicare employee-judges keep their
jobs if they keep agreeing that the bene-
ficiaries are right, as they have been in over
50 percent of the appeals?

Even as far back as 1996, the Office of the
Inspector General—the internal audit arm of
HHS that manages Medicare—found that
Medicare was dead wrong in 55 percent of the
claims it processed. Recent data cited in The
New York Times revealed that over half the
appeals in the past five years eventually
were found to be in the beneficiaries’ favor.
In 2002 alone, Medicare beneficiaries and
their providers prevailed in almost 40,000 of
the 77,000 appeals that were filed, or 52 per-
cent of the time.

What’s remarkable about this is that Medi-
care appeals had to have been lost at two
lower levels before the beneficiaries even got
to these judges. The 1946 Administrative Pro-
cedure Act was designed to assure we have
fair and just recourse when we have com-
plaints against the government.

Since the creation of Medicare, appeals
have been heard before these administrative
law judges and have been based on Medicare
laws and regulations rather than internal
Medicare policies that frequently change
with each administration. If the appeals
function is brought in-house, independent
appeals would vanish and coverage decisions
could be made by the whim of an internal
policy, whether written or not. Worse yet,
the administration says these changes don’t
really need congressional approval and can
simply be made by procedural rules that
would have the administrative law judges
‘‘give deference’” to Medicare’s policies and
those of Medicare contractors.

What this really means is the burden of
proof would be placed on the harmed bene-
ficiaries and their providers, who would have
to show why these policies should be ignored.
Why does this matter? Follow the money.
Let’s take a look at what Medicare covers.
Part A pays for inpatient hospital care,
skilled nursing home care, home health care
and hospice stays. Part B basically covers all
outpatient care (doctors) and outpatient hos-
pital services, cancer screening, lab tests and
medical equipment, such as wheel chairs.

Take the case of Mrs. H in Brooklyn, N.Y.
She sought coverage for a prescribed trans-
cutaneous electronic nerve stimulator
(TENS) to treat her fibromyalgia, a chronic
disorder characterized by widespread mus-
culoskeletal pain and fatigue. Medicare ini-
tially denied coverage for this device, noting
that the information provided did not sup-
port the need for the item. Mrs. H appealed
and was denied at what’s called the fair hear-
ing level, based on internal coverage guide-
lines. After that denial, the appeal went to
an administrative law judge for an inde-
pendent ruling. The judge found in Mrs. H’s
favor, deeming the device to be ‘“medically
necessary.”’

The finding provided on $646, but when
you’re poor and living on Social Security,
$600 is a lot of money. Other findings are in
the tens of thousands of dollars. How many
internal Medicare judge employees would be
that independent? Administrative law judges
can be dismissed ‘“‘only for good cause.” If
the appeals function is an in-house post, the
employee decision-maker can be transferred
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or reassigned. The administration law judges
can be dismissed ‘“‘only for good cause.” If
the appeals function is an in-house post, the
employee decision-maker can be transferred
or reassigned. The administration will say it
is only making ‘“‘procedural changes’; that
an appeals process still “‘exists.”” Sure, but it
is one that harms rather than helps the bene-
ficiary. They may say there is still due proc-
ess. But it will no longer be an independent
review. Not any real due process. Which is
the issue after all. As a friend is fond of say-
ing: ““Token due process is not due process at
all.”

By Mr. FEINGOLD (for himself,
Mr. LEAHY, and Mr. KOHL:

S. 1128. A bill to amend title 11 of the
United States Code with respect to the
dismissal of certain involuntary cases;
to the Committee on the Judiciary.

Mr. FEINGOLD. Mr. President, today
I introduce the “Involuntary Bank-
ruptcy Improvement Act,” along with
Senator LEAHY, the ranking member of
the Judiciary Committee, and my col-
league Senator KOHL, the senior Sen-
ator from Wisconsin. This bill address-
es the growing problem of the use of in-
voluntary bankruptcy petitions as a
means to harass public officials. A
similar bill has been introduced in the
other body by the Chairman of the
House Judiciary Committee. | believe
this bill should be enacted on its own
as soon as possible or, if necessary, be
a part of any bankruptcy-related legis-
lation that goes through the Congress
this year.

Involuntary bankruptcy petitions are
a rarely used, but legitimate, creditor
tool to prevent the wasting of an asset
that would otherwise be available to
satisfy creditor claims. Unfortunately,
tax protestors and others with real or
imagined grievances against the gov-
ernment have filed fraudulent involun-
tary bankruptcy petitions against gov-
ernment officials as a way to harass
and harm them. This problem came to
my attention recently because of a
case in my home State of Wisconsin.

In that case, a man named Steven
Magritz undertook a vendetta against
thirty-six Ozaukee County officials
after the County pursued a foreclosure
action against him for failing to pay
taxes by filing involuntary bankruptcy
petitions against those officials. Al-
though the petitions were ultimately
dismissed and Magritz was convicted of
criminal slander and sentenced to five
years in prison, the petitions had, and
are still having, an impact on the cred-
it ratings of the officials.

Current law provides for punitive
damages to be assessed against some-
one who files an erroneous petition of
this kind. But because bankruptcy fil-
ings are public records and credit re-
porting agencies include information
in their reports for ten years, erro-
neous or fraudulent filings can have a
devastating impact on the credit rat-
ings of the individuals involved even if
the perpetrator is punished. The local
government officials that were the sub-
ject of this vendetta have had great dif-
ficulty in obtaining loans or refi-
nancing their homes.
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Although a comprehensive study of
this problem has not been done, | un-
derstand that fraudulent involuntary
bankruptcy petitions have been filed
against federal district court judges in
Ohio and Maine, a U.S. Attorney in
Maine, and IRS agents in Ohio. A dis-
trict in California reported that over 10
percent of the involuntary bankruptcy
petitions filed in recent years were
likely filed in bad faith.

The bill 1 am introducing today will
address this problem in two ways.
First, it requires the bankruptcy court
on motion of the debtor to expunge
from the court’s file all records relat-
ing to the filing of an involuntary peti-
tion and any references to such peti-
tion, if 1. the debtor is an individual; 2.
the petition is dismissed; and 3. the pe-
tition is false or contains a materially
false, fictitious, or fraudulent state-
ment.

Second, the bill authorizes a bank-
ruptcy court to prohibit credit report-
ing agencies from issuing a consumer
report that contains any information
relating to an involuntary bankruptcy
petition or to the case commenced by
such petition where the debtor is an in-
dividual and the court has dismissed
the petition.

These steps will retain involuntary
bankruptcy as a legitimate tool to pre-
serve debtor assets, but will allow the
courts to address the real harm that
can befall an innocent victim of har-
assment. 1 urge my colleagues to sup-
port this reasonable and necessary re-
form of the bankruptcy laws. | ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1128

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Involuntary
Bankruptcy Improvement Act of 2003”".

SEC. 2. INVOLUNTARY CASES.

Section 303 of title 11, United States Code,
is amended by adding at the end the fol-
lowing:

“(H@) 1f—

““(A) the petition under this section is false
or contains any materially false, fictitious,
or fraudulent statement;

““(B) the debtor is an individual; and

““(C) the court dismisses such petition;
the court, upon motion of the debtor, shall
expunge from the records of the court such
petition, all the records relating to such pe-
tition in particular, and all references to
such petition.

“(2) If the debtor is an individual and the
court dismisses a petition under this section,
the court may enter an order prohibiting all
consumer reporting agencies (as defined in
section 603(f) of the Fair Credit Reporting
Act (15 U.S.C. 168la(f))) from making any
consumer report (as defined in section 603(d)
of that Act) that contains any information
relating to such petition or to the case com-
menced by the filing of such petition.”.

Mr. KOHL. Mr. President, | rise
today to join my colleagues, Senators
LEAHY and FEINGOLD in introducing the
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Involuntary Bankruptcy Improvement
Act of 2003.

This bill responds to an unfortunate
abuse of the involuntary bankruptcy
laws which occurred in my home state
of Wisconsin last year. There, a tax
protestor filed involuntary bankruptcy
petitions against 36 public officials.
Even though none of the filings had
any merit, the protestor succeeded in
ruining the credit ratings of many of
the public officials by filing what the
Milwaukee Journal-Sentinel described
as ‘“‘an avalanche of legal documents
against them.”” Some of the victims did
not even know they were the subject of
an involuntary bankruptcy case until
they tried to use their lines of credit or
obtain credit.

Involuntary bankruptcy plays an im-
portant role in our system, but when it
is abused by frivolous and fraudulent
filings the victims deserve the right to
clear their good names.

Some background on involuntary
bankruptcy is in order. Under current
law, one or more creditors can file an
involuntary bankruptcy petition
against an individual or corporation.
The credit problems were created be-
cause the filing of an involuntary
bankruptcy case is a matter of public
record pursuant to bankruptcy code
section 107. In addition, credit report-
ing agencies include the filing on a per-
son’s credit report for up to ten years.

The abuse of the involuntary bank-
ruptcy laws is not common, but the
Wisconsin case is not unique either.
The National Conference of Bank-
ruptcy Clerks advises that after an ini-
tial review, they found that federal dis-
trict judges in Ohio and Maine have
been the subject of involuntary peti-
tions, as well as a United States Attor-
ney in Maine, and two IRS agents in
Ohio. Finally, the bankruptcy clerk in
the Central District of California re-
ported that approximately 11 percent
of involuntary petitions were bad faith
filings over a 27 month period ending in
March 2003.

This bill addresses the problem in
two primary ways. First, it amends the
bankruptcy code to require that on the
motion of the debtor that the bank-
ruptcy courts expunge from the courts
file all records relating to the filing of
an involuntary petition under certain
conditions. Those conditions are: (1)
the petition is false or contains a mate-
rially false, fictitious, or fraudulent
statement, (2) the debtor is an indi-
vidual; and (3) the petition is dis-
missed.

Second, the bill amends the bank-
ruptcy code to authorize a bankruptcy
court to prohibit all credit reporting
agencies from issuing a consumer re-
port that contains any information re-
lating to the involuntary bankruptcy
petition or to the case commenced by
such petition where the debtor is an in-
dividual and the court has dismissed
the petition.

So while this bill cannot prohibit
someone from filing involuntary bank-
ruptcy petitions like the man in Wis-
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consin, it can make it significantly
easier for the victim to contain the im-
pact on his or her credit rating and to
remove the unfortunate incident from
the record.

Mr. President, | understand that
Chairman SENSENBRENNER is moving
the same bill on the House side. | look
forward to working with him and my
Senate cosponsors to get this impor-
tant change to the bankruptcy code
into law.

By Mrs. FEINSTEIN (for herself,
Mr. BROWNBACK, Mr. VOINOVICH,
Ms. CANTWELL, Mr. DEWINE, Mr.
LAUTENBERG, Mr. FEINGOLD,
and Mr. KENNEDY):

S. 1129. A bill to provide for the pro-
tection of unaccompanied alien chil-
dren, and for other purposes; to the
Committee on the Judiciary.

Mrs. FEINSTEIN. Mr. President, |
rise to introduce the ‘““Unaccompanied
Alien Child Protection Act of 2003,” bi-
partisan legislation to reform the way
the Federal Government treats unac-
companied alien children who are in
Federal immigration custody. | am
pleased to be joined by my colleagues,
Senators BROWNBACK, VOINOVICH, KEN-
NEDY, CANTWELL, DEWINE, FEINGOLD,
and LAUTENBERG in introducing this
important measure.

Approximately 5,000 foreign-born
children under the age of 18 enter the
United States each year unaccom-
panied by parents or other legal guard-
ians. These children are among the
most vulnerable of the immigrant pop-
ulation.

Many have often entered the country
under traumatic circumstances. They
are young and alone, subject to abuse
and exploitation. They are often unable
to articulate their fears, their views, or
testify to their needs as accurately as
adults can.

Despite these facts, U.S. Immigration
laws and policies have been developed
and implemented without regard for
their effect on children, particularly on
unaccompanied alien children.

Under current immigration law,
these children are forced to struggle
through a system designed primarily
for adults, even though they lack the
capacity to understand nuances legal
principles and procedures. Children
who may very well be eligible for relief
are often vulnerable to being deported
back to the very life-threatening situa-
tions from which they fled—before they
are even able to make their cases be-
fore the Department of Homeland Se-
curity or an immigration judge.

Prior to March 1, 2003, the Immigra-
tion Naturalization Service, INS, had
responsibility for the care, custody,
and treatment of unaccompanied alien
children. Too often, the INS, fell short
in fulfilling the protection side of these
responsibilities.

The legislation that | am introducing
today builds on Section 462 of Public
Law 107-296, the ‘“Homeland Security
Act of 2002, which provided for the
transfer of responsibility for the care
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and placement of unaccompanied alien
children from the now-abolished INS to
the Office of Refugee Resettlement,
ORR, within the Department of Health
and Human Services. This provision
was based on S. 121, comprehensive leg-
islation relating to unaccompanied
alien children that | introduced at the
beginning of the 107th Congress.

With the enactment of the Homeland
Security Act, we set into motion the
centralization of responsibility for the
care and custody of unaccompanied
alien children in the Office of Refugee
Resettlement. The first phase of this
transfer of responsibility occurred on
March 1, 2003. Once the transition is
completed, we have finally resolved the
conflict of interest inherent in the
former system.

I am pleased that the provision
transferring responsibility for the care
and custody of unaccompanied alien
children was contained in the Home-
land Security Act. Its inclusion in the
new law was an important first step in
reforming the way unaccompanied
alien children are treated. It was a key
provision for two reasons: First, it will
help ensure that the Secretary of
Homeland Security is not burdened
with policy issues unrelated to the
threat of terrorism. The new Depart-
ment has a huge and important mis-
sion and its attention should be fo-
cused on that mission. Second, it rec-
ognizes that the Federal Government
has a special responsibility to protect
these children who are in federal cus-
tody. The INS did not always live up
that responsibility.

But, the transfer of authority to the
ORR—by itself—is not enough to en-
sure that these children are properly
treated. Congress now has a
responsibilty to go beyond the simple
transfer and set the priorities for ORR
and its new jurisdiction over unaccom-
panied foreign-born minors.

A number of other important reforms
that were contained in last year’s S.
121 were left out of the Homeland Secu-
rity Act. Enactment of these reforms
will be crucial if we truly are to reform
the manner in which these children are
treated. As | mentioned, the Unaccom-
panied Alien Child Protection Act of
2003 builds on the Homeland Security
Act in two ways: First, it would make
a number of technical and conforming
changes in law to bring about the
smooth transfer of the INS’s unaccom-
panied alien child-related functions to
ORR. Second, it would make a number
of more substantive reforms in law
with respect the respect to the treat-
ment of these children—reforms that
are designed to ensure that such chil-
dren are treated with fairness and com-
passion.

Other provisions include those that
would keep children who are criminals
or who pose a threat to national secu-
rity under the custody of the Depart-
ment of Homeland Security rather
than transfer responsibility of them to
the ORR.

I first became involved in this issue
when | heard about a young 15-year old
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Chinese girl who stood before a U.S.
immigration court facing deportation
proceedings. She had found her way to
the United States as a stowaway in a
container ship captured off of Guam,
hoping to escape the repression she had
experienced in her home country.

She had been placed on a boat bound
for the United States by her very own
parents, fleeing China’s rigid family
planning laws, Under these laws, she
was denied citizenship, education, and
medical care. She came to this country
alone and desperate.

And what did our immigration au-
thorities do when they found her? The
INS detained her in a juvenile jail in
Portland, OR, for 8 months before her
asylum hearing, and 4 months after she
was granted asylum.

At her asylum hearing, the young
girl stood before a judge, unrepresented
by counsel, confused, and unable to un-
derstand the proceedings against her.
She could not wipe away the tears from
her face because her hands were
chained to her waist. According to a
lawyer who later came to represent
her, ‘“*her only crime was that her par-
ents had put her on a boat so she could
get a better life over here.”

While the young girl eventually re-
ceived asylum in our country, she un-
necessarily faced an ordeal no child
should bear under our immigration sys-
tem. This young Chinese girl rep-
resents only one of 5,000 foreign-born
children who, without parents or legal
guardians to protect them, are discov-
ered in the United States each year in
need of protection. This, is unaccept-
able treatment. We have a responsi-
bility to do better than this.

Central throughout the Unaccom-
panied Alien Child Protection Act of
2003 are two concepts: 1. The United
States Government has a fundamental
responsibility to protect unaccom-
panied children in its custody; and 2. in
all proceedings and actions, the gov-
ernment should have as a high priority
protecting the interests of these chil-
dren, most of whom are unable to un-
derstand the nature of the proceedings
in which they are involved.

This bill would ensure that children
who are apprehended by immigration
authorities are treated humanely and
appropriately by: ensuring that eligible
unaccompanied alien children are
promptly placed in the custody of Of-
fice of Refugee Resettlement after they
are encountered by immigration offi-
cials; ensuring that the children have
counsel to represent them in immigra-
tion proceedings and matters; author-
izing the Director of ORR to provide
guardians ad litem for the children to
look after their interests; establishing
clear guidelines and uniformity for de-
tention alternatives such as shelter
care, foster care, and other child cus-
tody arrangements; establishing min-
imum standards for detention and al-
ternative settings that take into ac-
count the special needs of children; im-
proving such children’s access to exist-
ing options for permanent protection

May 22, 2003

when U.S. immigration and child wel-
fare authorities believe such protection
is warranted; setting forth procedures
that immigration officers should follow
when apprehending unaccompanied
alien children at the United states bor-
der or at United States ports of entry;
establishing procedures to ensure that
the true age of an alien who claims to
be under the age of 18 is determined;
ensuring that the Department of
Homeland Security, rather than the Of-
fice of Refugee Resettlement, maintain
custody over children who are either
criminals or threats to national secu-
rity; and establishing procedures to en-
sure that certain unaccompanied alien
children from Mexico or Canada, en-
countered along the United States bor-
der, are returned to their homes, sub-
ject to formal agreements between the
United States and those countries pro-
viding for their safe return without
undue delay.

Without enactment of my legislation,
none of these important parameters
would be placed on the Office of Ref-
ugee Resettlement or the Department
of Homeland Security.

This bill also includes provisions that
provide for the safety of the significant
number of unaccompanied alien chil-
dren who are victims of smuggling or
trafficking rings. For example, 2 years
ago, Phanupong Khaisri, a 2-year old
Thai child, was brought to the United
States by two individuals falsely
claiming to be his parents, but who
were actually part of a major alien
trafficking ring.

The INS was prepared to deport the
child back to Thailand. It was not until
Members of Congress and the local
Thai community had intervened, how-
ever, that the INS decided to allow the
child to remain in the United States
until the agency could provide proper
medical attention and determine what
course of action would be in his best in-
terest.

The Unaccompanied Alien Child Pro-
tection Act aims to prevent situations
like this from recurring. Moreover, the
legislation would ensure that children
are released into safe and humane envi-
ronments while awaiting a determina-
tion of their status when that is appro-
priate, and it would ensure that the
children are protected from smugglers,
traffickers, or others who might ex-
ploit them.

Further, it would require the ORR to
take steps to ensure that unaccom-
panied alien children are protected
from smugglers or others who may
wish to do them harm, and authorizes
reimbursement for State and local ex-
penses associated with caring for unac-
companied alien children.

Children, even more than adults,
have incredible difficulty under-
standing the complexities of the immi-
gration system without the assistance
of counsel. Despite this reality, most
children in immigration custody are
overlooked and unrepresented. Without
legal representation, children are at
risk of being returned to their home
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countries where they may face further
human rights abuses.

The Unaccompanied Alien Child Pro-
tection Act of 20032 would require that
all unaccompanied alien children in
Federal custody by reason of their im-
migration status have counsel to rep-
resent them in any immigration pro-
ceedings involving them. It would vest
in the Director of ORR responsibility
for ensuring that the children have
counsel, and it would provide the Di-
rector power to establish an infrastruc-
ture for developing a system to recruit
and support pro bono counsel who can
represent these children without cost
to them or to the government.

It provides, as a last resort, that
counsel could be provided for the chil-
dren at government expense, capping
the fees that such counsel could charge
in the event that the government pays
for such counsel.

This bill would authorize, but not
mandate, the Director of ORR to put
into place a system of guardians ad
litem who would help the court in de-
termining the best interests of children
in U.S. custody.

The vast majority of unaccompanied
alien children have been forced to ma-
neuver the immigration system with-
out any representation or without any
assistance. This is unacceptable. It re-
sults in many children participating in
a system without any understanding of
the process they are undergoing or the
ramifications of their situation.

Under this section, the guardian ad
litem would not be working ‘‘for the
child.” Nor would he or she be working
for the Department of Homeland Secu-
rity. Instead, he or she would be an im-
partial observer reporting to the court
and to the Office of Refugee Resettle-
ment on what he or she thinks is in the
best interest of the child.

The guardians ad litem system could
be modeled after any of a number of
systems already existing in juvenile
courts throughout the American juve-
nile justice system. This system is not
a novel legal concept, but one that is
trusted and already in place in every
state in proceedings involving juve-
niles.

Imagine the fear of a foreign-born
child, in the United States alone with-
out a parent or guardian. Imagine that
child being thrust into a system she
did not understand, given no legal aid,
placed in jail that housed juveniles
with serious criminal convictions. Mr.
President, | find it hard to believe that
our country would have allowed inno-
cent children to be treated in such a
manner.

That is why my colleagues and | are
introducing this legislation today. The
Unaccompanied Alien Child Protection
Act of 2003 will help our country fulfill
the special obligation to these chil-
dren.

I am proud to have the support of the
United States Conference of Catholic
Bishops, the Women’s Commission on
Refugee Women and Children, the Lu-
theran Immigration and Refugee Serv-
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ice, the American Bar Association, the

United National High Commissioner

for Refugees, and many other organiza-

tions with whom | have worked closely
to develop this legislation.

I urge my colleagues to join me by
cosponsoring this important measure
and ensuring that these reforms are fi-
nally enacted.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as

the ‘““Unaccompanied Alien Child Protection

Act of 2003”.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Definitions.

TITLE I—CUSTODY, RELEASE, FAMILY
REUNIFICATION, AND DETENTION
Sec. 101. Procedures when encountering un-
accompanied alien children.
Family reunification for unaccom-
panied alien children with rel-

atives in the United States.

Appropriate conditions for deten-

tion of unaccompanied alien
children.

Repatriated

children.

Establishing the age of an unac-

companied alien child.

Sec. 106. Effective date.

TITLE 1I—ACCESS BY UNACCOMPANIED
ALIEN CHILDREN TO GUARDIANS AD
LITEM AND COUNSEL

Sec. 201. Guardians ad litem.

Sec. 202. Counsel.

Sec. 203. Effective date; applicability.

TITLE 1HI—STRENGTHENING POLICIES
FOR PERMANENT PROTECTION OF
ALIEN CHILDREN

Sec. 301. Special immigrant juvenile visa.

Sec. 302. Training for officials and certain

private parties who come into
contact with unaccompanied
alien children.

Sec. 303. Report.

Sec. 304. Effective date.

TITLE IV—CHILDREN REFUGEE AND

ASYLUM SEEKERS

Sec. 401. Guidelines for children’s asylum

claims.

Sec. 402. Unaccompanied refugee children.

Sec. 403. Exceptions for unaccompanied

alien children in asylum and
refugee-like circumstances.
TITLE V—AUTHORIZATION OF
APPROPRIATIONS
Sec. 501. Authorization of appropriations.
TITLE VI—AMENDMENTS TO THE
HOMELAND SECURITY ACT OF 2002
Sec. 601. Additional responsibilities and
powers of the Office of Refugee
Resettlement with respect to
unaccompanied alien children.

Sec. 602. Technical corrections.

Sec. 603. Effective date.

SEC. 2. DEFINITIONS.

(a) IN GENERAL.—In this Act:

(1) COMPETENT.—The term ‘“‘competent’, in
reference to counsel, means an attorney who
complies with the duties set forth in this Act
and—

Sec. 102.

Sec. 103.

Sec. 104. unaccompanied alien

Sec. 105.

S7021

(A) is a member in good standing of the bar
of the highest court of any State, possession,
territory, Commonwealth, or the District of
Columbia;

(B) is not under any order of any court sus-
pending, enjoining, restraining, disbarring,
or otherwise restricting the attorney in the
practice of law; and

(C) is properly qualified to handle matters
involving unaccompanied immigrant chil-
dren or is working under the auspices of a
qualified nonprofit organization that is expe-
rienced in handling such matters.

(2) DIRECTOR.—The term ‘‘Director’”’ means
the Director of the Office.

(3) DIRECTORATE.—The term “‘Directorate”
means the Directorate of Border and Trans-
portation Security established by section 401
of the Homeland Security Act of 2002 (6
U.S.C. 201).

(4) OFFICE.—The term “‘Office”” means the
Office of Refugee Resettlement as estab-
lished by section 411 of the Immigration and
Nationality Act (8 U.S.C. 1521).

(5) SECRETARY.—The term ‘‘Secretary”
means the Secretary of Homeland Security.

(6) UNACCOMPANIED ALIEN CHILD.—The term
““unaccompanied alien child’” has the same
meaning as is given the term in section
462(g)(2) of the Homeland Security Act of
2002 (6 U.S.C. 279(9)(2)).

(7) VOLUNTARY AGENCY.—The term ‘‘vol-
untary agency’” means a private, nonprofit
voluntary agency with expertise in meeting
the cultural, developmental, or psycho-
logical needs of unaccompanied alien chil-
dren, as certified by the Director of the Of-
fice of Refugee Resettlement.

(b) AMENDMENTS TO THE IMMIGRATION AND
NATIONALITY ACT.—Section 101(a) of the Im-
migration and Nationality Act (8 U.S.C.
1101(a)) is amended by adding at the end the
following:

““(51) The term ‘unaccompanied alien child’
means a child who—

“(A) has no lawful immigration status in
the United States;

““(B) has not attained the age of 18; and

““(C) with respect to whom—

‘(i) there is no parent or legal guardian in
the United States; or

“(if) no parent or legal guardian in the
United States is able to provide care and
physical custody.

“(52) The term ‘unaccompanied refugee
children’ means persons described in para-
graph (42) who—

“(A) have not attained the age of 18; and

“(B) with respect to whom there are no
parents or legal guardians available to pro-
vide care and physical custody.”.

TITLE I—CUSTODY, RELEASE, FAMILY
REUNIFICATION, AND DETENTION
SEC. 101. PROCEDURES WHEN ENCOUNTERING

UNACCOMPANIED ALIEN CHILDREN.

(a) UNACCOMPANIED CHILDREN FOUND ALONG
THE UNITED STATES BORDER OR AT UNITED
STATES PORTS OF ENTRY.—

(1) IN GENERAL.—Subject to paragraph (2),
if an immigration officer finds an unaccom-
panied alien child who is described in para-
graph (2) at a land border or port of entry of
the United States and determines that such
child is inadmissible under the Immigration
and Nationality Act (8 U.S.C. 1101 et seq.),
the officer shall—

(A) permit such child to withdraw the
child’s application for admission pursuant to
section 235(a)(4) of the Immigration and Na-
tionality Act (8 U.S.C. 1225(a)(4)); and

(B) return such child to the child’s country
of nationality or country of last habitual
residence.

(2) SPECIAL RULE FOR CONTIGUOUS COUN-
TRIES.—

(A) IN GENERAL.—AnNy child who is a na-
tional or habitual resident of a country that
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is contiguous with the United States and
that has an agreement in writing with the
United States providing for the safe return
and orderly repatriation of unaccompanied
alien children who are nationals or habitual
residents of such country shall be treated in
accordance with paragraph (1), unless a de-
termination is made on a case-by-case basis
that—

(i) such child is a national or habitual resi-
dent of a country described in subparagraph
A);

(ii) such child has a fear of returning to the
child’s country of nationality or country of
last habitual residence owing to a fear of
persecution;

(iii) the return of such child to the child’s
country of nationality or country of last ha-
bitual residence would endanger the life or
safety of such child; or

(iv) the child cannot make an independent
decision to withdraw the child’s application
for admission due to age or other lack of ca-
pacity.

(B) RIGHT OF CONSULTATION.—ANy child de-
scribed in subparagraph (A) shall have the
right to consult with a consular officer from
the child’s country of nationality or country
of last habitual residence prior to repatri-
ation, as well as consult with the Office,
telephonically, and such child shall be in-
formed of that right in the child’s native lan-
guage.

(3) RULE FOR APPREHENSIONS AT THE BOR-
DER.—The custody of unaccompanied alien
children not described in paragraph (2) who
are apprehended at the border of the United
States or at a United States port of entry
shall be treated in accordance with the pro-
visions of subsection (b).

(b) CARE AND CUSTODY OF UNACCOMPANIED
ALIEN CHILDREN FOUND IN THE INTERIOR OF
THE UNITED STATES.—

(1) ESTABLISHMENT OF JURISDICTION.—

(A) IN GENERAL.—EXxcept as otherwise pro-
vided under subparagraphs (B) and (C) and
subsection (a), the care and custody of all
unaccompanied alien children, including re-
sponsibility for their detention, where appro-
priate, shall be under the jurisdiction of the
Office.

(B) EXCEPTION FOR CHILDREN WHO HAVE COM-
MITTED CRIMES.—Notwithstanding subpara-
graph (A), the Directorate shall retain or as-
sume the custody and care of any unaccom-
panied alien child who—

(i) has been charged with any felony, ex-
cluding offenses proscribed by the Immigra-
tion and Nationality Act (8 U.S.C. 1101 et
seq.), while such charges are pending; or

(i) has been convicted of any such felony.

(C) EXCEPTION FOR CHILDREN WHO THREATEN
NATIONAL SECURITY.—Notwithstanding sub-
paragraph (A), the Directorate shall retain
or assume the custody and care of an unac-
companied alien child if the Secretary has
substantial evidence, based on an individual-
ized determination, that such child could
personally endanger the national security of
the United States.

(D) TRAFFICKING VICTIMS.—For purposes of
section 462 of the Homeland Security Act of
2002 (6 U.S.C. 279) and this Act, an unaccom-
panied alien child who is eligible for services
authorized under the Victims of Trafficking
and Violence Protection Act of 2000 (Public
Law 106-386), shall be considered to be in the
custody of the Office.

(2) NOTIFICATION.—

(A) IN GENERAL.—The Secretary
promptly notify the Office upon—

(i) the apprehension of an unaccompanied
alien child;

(ii) the discovery that an alien in the cus-
tody of the Directorate is an unaccompanied
alien child;

shall
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(iii) any claim by an alien in the custody of
the Directorate that such alien is under the
age of 18; or

(iv) any suspicion that an alien in the cus-
tody of the Directorate who has claimed to
be over the age of 18 is actually under the
age of 18.

(B) SPECIAL RULE.—In the case of an alien
described in clause (iii) or (iv) of subpara-
graph (A), the Director shall make an age de-
termination in accordance with section 105
and take whatever other steps are necessary
to determine whether or not such alien is eli-
gible for treatment under section 462 of the
Homeland Security Act of 2002 (6 U.S.C. 279)
or this Act.

(3) TRANSFER OF UNACCOMPANIED ALIEN
CHILDREN.—

(A) TRANSFER TO THE OFFICE.—The care and
custody of an unaccompanied alien child
shall be transferred to the Office—

(i) in the case of a child not described in
subparagraph (B) or (C) of paragraph (1), not
later than 72 hours after the apprehension of
such child; or

(i) in the case of a child whose custody
and care has been retained or assumed by the
Directorate pursuant to subparagraph (B) or
(C) of paragraph (1), immediately following a
determination that the child no longer meets
the description set forth in such subpara-
graphs.

(B) TRANSFER TO THE DIRECTORATE.—Upon
determining that a child in the custody of
the Office is described in subparagraph (B) or
(C) of paragraph (1), the Director shall
promptly make arrangements to transfer the
care and custody of such child to the Direc-
torate.

(c) AGE DETERMINATIONS.—INn any case in
which the age of an alien is in question and
the resolution of questions about the age of
such alien would affect the alien’s eligibility
for treatment under section 462 of the Home-
land Security Act of 2002 (6 U.S.C. 279) or this
Act, a determination of whether or not such
alien meets the age requirements for treat-
ment under this Act shall be made by the Di-
rector in accordance with section 105.

SEC. 102. FAMILY REUNIFICATION FOR UNAC-
COMPANIED ALIEN CHILDREN WITH
RELATIVES IN THE UNITED STATES.

(a) PLACEMENT AUTHORITY.—

(1) ORDER OF PREFERENCE.—Subject to the
discretion of the Director under paragraph
(4) and section 103(a)(2), an unaccompanied
alien child in the custody of the Office shall
be promptly placed with 1 of the following
individuals or entities in the following order
of preference:

(A) A parent who seeks to establish cus-
tody, as described in paragraph (3)(A).

(B) A legal guardian who seeks to establish
custody, as described in paragraph (3)(A).

(C) An adult relative.

(D) An entity designated by the parent or
legal guardian that is capable and willing to
care for the well-being of the child.

(E) A State-licensed juvenile shelter, group
home, or foster care program willing to ac-
cept physical custody of the child.

(F) A qualified adult or entity seeking cus-
tody of the child when it appears that there
is no other likely alternative to long-term
detention and family reunification does not
appear to be a reasonable alternative. For
purposes of this subparagraph, the qualifica-
tion of the adult or entity shall be decided
by the Office.

(2) SUITABILITY ASSESSMENT.—Notwith-
standing paragraph (1), no unaccompanied
alien child shall be placed with a person or
entity unless a valid suitability assessment
conducted by an agency of the State of the
child’s proposed residence, by an agency au-
thorized by that State to conduct such an as-
sessment, or by an appropriate voluntary
agency contracted with the Office to conduct
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such assessments has found that the person
or entity is capable of providing for the
child’s physical and mental well-being.

(3) RIGHT OF PARENT OR LEGAL GUARDIAN TO
CUSTODY OF UNACCOMPANIED ALIEN CHILD.—

(A) PLACEMENT WITH PARENT OR LEGAL
GUARDIAN.—If an unaccompanied alien child
is placed with any person or entity other
than a parent or legal guardian, but subse-
quent to that placement a parent or legal
guardian seeks to establish custody, the Di-
rector shall assess the suitability of placing
the child with the parent or legal guardian
and shall make a written determination on
the child’s placement within 30 days.

(B) RULE OF CONSTRUCTION.—Nothing in
this Act shall be construed to—

(i) supersede obligations under any treaty
or other international agreement to which
the United States is a party, including The
Hague Convention on the Civil Aspects of
International Child Abduction, the Vienna
Declaration and Program of Action, and the
Declaration of the Rights of the Child; or

(i) limit any right or remedy under such
international agreement.

(4) PROTECTION FROM SMUGGLERS AND TRAF-
FICKERS.—

(A) POLICIES AND PROGRAMS.—

(i) IN GENERAL.—The Director shall estab-
lish policies and programs to ensure that un-
accompanied alien children are protected
from smugglers, traffickers, or other persons
seeking to victimize or otherwise engage
such children in criminal, harmful, or ex-
ploitative activity.

(i) WITNESS PROTECTION PROGRAMS IN-
CLUDED.—The programs established pursuant
to clause (i) may include witness protection
programs.

(B) CRIMINAL INVESTIGATIONS AND PROSECU-
TIONS.—Any officer or employee of the Office
or the Department of Homeland Security,
and any grantee or contractor of the Office,
who suspects any individual of being in-
volved in any activity described in subpara-
graph (A) shall report such individual to
Federal or State prosecutors for criminal in-
vestigation and prosecution.

(C) DISCIPLINARY ACTION.—ANy officer or
employee of the Office or the Department of
Homeland Security, and any grantee or con-
tractor of the Office, who suspects an attor-
ney of being involved in any activity de-
scribed in subparagraph (A) shall report the
individual to the State bar association of
which the attorney is a member, or to other
appropriate disciplinary authorities, for ap-
propriate disciplinary action that may in-
clude private or public admonition or cen-
sure, suspension, or disbarment of the attor-
ney from the practice of law.

(5) GRANTS AND CONTRACTS.—Subject to the
availability of appropriations, the Director
may make grants to, and enter into con-
tracts with, voluntary agencies to carry out
section 462 of the Homeland Security Act of
2002 (6 U.S.C. 279) or to carry out this sec-
tion.

(6) REIMBURSEMENT OF STATE EXPENSES.—
Subject to the availability of appropriations,
the Director may reimburse States for any
expenses they incur in providing assistance
to unaccompanied alien children who are
served pursuant to section 462 of the Home-
land Security Act of 2002 (6 U.S.C. 279) or this
Act.

(b) CONFIDENTIALITY.—AIIl information ob-
tained by the Office relating to the immigra-
tion status of a person described in sub-
section (a) shall remain confidential and
may be used only for the purposes of deter-
mining such person’s qualifications under
subsection (a)(1).

SEC. 103. APPROPRIATE CONDITIONS FOR DE-
TENTION OF UNACCOMPANIED
ALIEN CHILDREN.
(a) STANDARDS FOR PLACEMENT.—
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(1) PROHIBITION OF DETENTION IN CERTAIN
FACILITIES.—EXxcept as provided in paragraph
(2), an unaccompanied alien child shall not
be placed in an adult detention facility or a
facility housing delinquent children.

(2) DETENTION IN APPROPRIATE FACILITIES.—
An unaccompanied alien child who has ex-
hibited a violent or criminal behavior that
endangers others may be detained in condi-
tions appropriate to the behavior in a facil-
ity appropriate for delinquent children.

(3) STATE LICENSURE.—In the case of a
placement of a child with an entity described
in section 102(a)(1)(E), the entity must be li-
censed by an appropriate State agency to
provide residential, group, child welfare, or
foster care services for dependent children.

(4) CONDITIONS OF DETENTION.—

(A) IN GENERAL.—The Director shall pro-
mulgate regulations incorporating standards
for conditions of detention in such place-
ments that provide for—

(i) educational services appropriate to the
child;

(ii) medical care;

(iii) mental health care, including treat-
ment of trauma, physical and sexual vio-
lence, or abuse;

(iv) access to telephones;

(v) access to legal services;

(vi) access to interpreters;

(vii) supervision by professionals trained in
the care of children, taking into account the
special cultural, linguistic, and experiential
needs of children in immigration pro-
ceedings;

(viii) recreational programs and activities;

(ix) spiritual and religious needs; and

(x) dietary needs.

(B) NOTIFICATION OF CHILDREN.—Regula-
tions promulgated in accordance with sub-
paragraph (A) shall provide that all children
are notified orally and in writing of such
standards in the child’s native language.

(b) PROHIBITION OF CERTAIN PRACTICES.—
The Director and the Secretary shall develop
procedures prohibiting the unreasonable use
of—

(1) shackling, handcuffing,
straints on children;

(2) solitary confinement; or

(3) pat or strip searches.

(¢) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to supersede
procedures favoring release of children to ap-
propriate adults or entities or placement in
the least secure setting possible, as defined
in the Stipulated Settlement Agreement
under Flores v. Reno.

SEC. 104. REPATRIATED UNACCOMPANIED ALIEN
CHILDREN.

(a) COUNTRY CONDITIONS.—

(1) SENSE OF CONGRESS.—It is the sense of
Congress that, to the extent consistent with
the treaties and other international agree-
ments to which the United States is a party,
and to the extent practicable, the United
States Government should undertake efforts
to ensure that it does not repatriate children
in its custody into settings that would
threaten the life and safety of such children.

(2) ASSESSMENT OF CONDITIONS.—

(A) IN GENERAL.—The Secretary of State
shall include each year in the State Depart-
ment Country Report on Human Rights, an
assessment of the degree to which each coun-
try protects children from smugglers and
traffickers.

(B) FACTORS FOR ASSESSMENT.—The Office
shall consult the State Department Country
Report on Human Rights and the Victims of
Trafficking and Violence Protection Act of
2000: Trafficking in Persons Report in assess-
ing whether to repatriate an unaccompanied
alien child to a particular country.

(b) REPORT ON REPATRIATION OF UNACCOM-
PANIED ALIEN CHILDREN.—

or other re-
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(1) IN GENERAL.—Not later than 18 months
after the date of enactment of this Act, and
annually thereafter, the Director shall sub-
mit a report to the Committees on the Judi-
ciary of the House of Representatives and
the Senate on efforts to repatriate unaccom-
panied alien children.

(2) CONTENTS.—The report submitted under
paragraph (1) shall include, at a minimum,
the following information:

(A) The number of unaccompanied alien
children ordered removed and the number of
such children actually removed from the
United States.

(B) A description of the type of immigra-
tion relief sought and denied to such chil-
dren.

(C) A statement of the nationalities, ages,
and gender of such children.

(D) A description of the procedures used to
effect the removal of such children from the
United States.

(E) A description of steps taken to ensure
that such children were safely and humanely
repatriated to their country of origin.

(F) Any information gathered in assess-
ments of country and local conditions pursu-
ant to subsection (a)(2).

SEC. 105. ESTABLISHING THE AGE OF AN UNAC-
COMPANIED ALIEN CHILD.

(a) IN GENERAL.—The Director shall de-
velop procedures to determine the age of an
alien in the custody of the Department of
Homeland Security or the Office, when the
age of the alien is at issue. Such procedures
shall permit the presentation of multiple
forms of evidence, including testimony of
the child, to determine the age of the unac-
companied alien for purposes of placement,
custody, parole, and detention. Such proce-
dures shall allow the appeal of a determina-
tion to an immigration judge.

(b) PROHIBITION ON SOLE MEANS OF DETER-
MINING AGE.—Neither radiographs nor the at-
testation of an alien shall be used as the sole
means of determining age for the purposes of
determining an alien’s eligibility for treat-
ment under section 462 of the Homeland Se-
curity Act of 2002 (6 U.S.C. 279) or this Act.

(c) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to place the
burden of proof in determining the age of an
alien on the government.

SEC. 106. EFFECTIVE DATE.

This title shall take effect 90 days after the

date of enactment of this Act.

TITLE II—ACCESS BY UNACCOMPANIED
ALIEN CHILDREN TO GUARDIANS AD
LITEM AND COUNSEL

SEC. 201. GUARDIANS AD LITEM.

(a) ESTABLISHMENT OF GUARDIAN AD LITEM
PROGRAM.—

(1) APPOINTMENT.—The Director may, in
the Director’s discretion, appoint a guardian
ad litem who meets the qualifications de-
scribed in paragraph (2) for such child. The
Director is encouraged, wherever prac-
ticable, to contract with a voluntary agency
for the selection of an individual to be ap-
pointed as a guardian ad litem under this
paragraph.

(2) QUALIFICATIONS OF
LITEM.—

(A) IN GENERAL.—No person shall serve as a
guardian ad litem unless such person—

(i) is a child welfare professional or other
individual who has received training in child
welfare matters; and

(ii) possesses special training on the nature
of problems encountered by unaccompanied
alien children.

(B) PROHIBITION.—A guardian ad litem
shall not be an employee of the Directorate,
the Office, or the Executive Office for Immi-
gration Review.

(3) DUTIES.—The guardian ad litem shall—
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(A) conduct interviews with the child in a
manner that is appropriate, taking into ac-
count the child’s age;

(B) investigate the facts and circumstances
relevant to such child’s presence in the
United States, including facts and cir-
cumstances arising in the country of the
child’s nationality or last habitual residence
and facts and circumstances arising subse-
quent to the child’s departure from such
country;

(C) work with counsel to identify the
child’s eligibility for relief from removal or
voluntary departure by sharing with counsel
information collected under subparagraph
B);

(D) develop recommendations on issues rel-
ative to the child’s custody, detention, re-
lease, and repatriation;

(E) take reasonable steps to ensure that
the best interests of the child are promoted
while the child participates in, or is subject
to, proceedings or matters under the Immi-
gration and Nationality Act (8 U.S.C. 1101 et
seq.);

(F) take reasonable steps to ensure that
the child understands the nature of the legal
proceedings or matters and determinations
made by the court, and ensure that all infor-
mation is conveyed in an age-appropriate
manner; and

(G) report factual findings relating to—

(i) information gathered pursuant to sub-
paragraph (B);

(if) the care and placement of the child
during the pendency of the proceedings or
matters; and

(iii) any other information gathered pursu-
ant to subparagraph (D).

(4) TERMINATION OF APPOINTMENT.—The
guardian ad litem shall carry out the duties
described in paragraph (3) until—

(A) those duties are completed;

(B) the child departs the United States;

(C) the child is granted permanent resident
status in the United States;

(D) the child attains the age of 18; or

(E) the child is placed in the custody of a
parent or legal guardian;
whichever occurs first.

(5) POWERS.—The guardian ad litem—

(A) shall have reasonable access to the
child, including access while such child is
being held in detention or in the care of a
foster family;

(B) shall be permitted to review all records
and information relating to such proceedings
that are not deemed privileged or classified;

(C) may seek independent evaluations of
the child;

(D) shall be notified in advance of all hear-
ings or interviews involving the child that
are held in connection with proceedings or
matters under the Immigration and Nation-
ality Act (8 U.S.C. 1101 et seq.), and shall be
given a reasonable opportunity to be present
at such hearings or interviews;

(E) shall be permitted to consult with the
child during any hearing or interview involv-
ing such child; and

(F) shall be provided at least 24 hours ad-
vance notice of a transfer of that child to a
different placement, absent compelling and
unusual circumstances warranting the trans-
fer of such child prior to notification.

(b) TRAINING.—The Director shall provide
professional training for all persons serving
as guardians ad litem under this section in
the—

(1) circumstances and conditions that un-
accompanied alien children face; and

(2) various immigration benefits for which
such alien child might be eligible.

(c) PILOT PROGRAM.—

(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Director shall establish and begin to carry
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out a pilot program to test the implementa-
tion of subsection (a).

(2) PURPOSE.—The purpose of the pilot pro-
gram established pursuant to paragraph (1)
is to—

(A) study and assess the benefits of pro-
viding guardians ad litem to assist unaccom-
panied alien children involved in immigra-
tion proceedings or matters;

(B) assess the most efficient and cost-effec-
tive means of implementing the guardian ad
litem provisions in this section; and

(C) assess the feasibility of implementing
such provisions on a nationwide basis for all
unaccompanied alien children in the care of
the Office.

(3) SCOPE OF PROGRAM.—

(A) SELECTION OF SITE.—The Director shall
select 3 sites in which to operate the pilot
program established pursuant to paragraph
1).

(B) NUMBER OF CHILDREN.—To0 the greatest
extent possible, each site selected under sub-
paragraph (A) should have at least 25 chil-
dren held in immigration custody at any
given time.

(4) REPORT TO CONGRESS.—Not later than 1
year after the date on which the first pilot
program is established pursuant to para-
graph (1), the Director shall report to the
Committees on the Judiciary of the Senate
and the House of Representatives on sub-
paragraphs (A) through (C) of paragraph (2).
SEC. 202. COUNSEL.

(a) AcCESS TO COUNSEL.—

(1) IN GENERAL.—The Director shall ensure
that all unaccompanied alien children in the
custody of the Office, or in the custody of
the Directorate, who are not described in
section 101(a)(2) shall have competent coun-
sel to represent them in immigration pro-
ceedings or matters.

(2) PRO BONO REPRESENTATION.—To0 the
maximum extent practicable, the Director
shall utilize the services of competent pro
bono counsel who agree to provide represen-
tation to such children without charge.

(3) GOVERNMENT-FUNDED LEGAL REPRESEN-
TATION AS A LAST RESORT.—

(A) APPOINTMENT OF COMPETENT COUNSEL.—
Notwithstanding section 292 of the Immigra-
tion and Nationality Act (8 U.S.C. 1362) or
any other provision of law, if no competent
counsel is available to represent an unac-
companied alien child without charge, the
Director shall appoint competent counsel for
such child at the expense of the Government.

(B) LIMITATION ON ATTORNEY FEES.—Coun-
sel appointed under subparagraph (A) shall
not be compensated at a rate in excess of the
rate provided under section 3006A of title 18,
United States Code.

(C) AVAILABILITY OF FUNDING.—In carrying
out this paragraph, the Director may make
use of funds derived from any source des-
ignated by the Secretary of Health and
Human Services from discretionary funds
available to the Department of Health and
Human Services.

(D) ASSUMPTION OF THE COST OF GOVERN-
MENT-PAID COUNSEL.—In the case of a child
for whom counsel is appointed under sub-
paragraph (A) who is subsequently placed in
the physical custody of a parent or legal
guardian, such parent or legal guardian may
elect to retain the same counsel to continue
representation of the child, at no expense to
the Government, beginning on the date that
the parent or legal guardian assumes phys-
ical custody of the child.

(4) DEVELOPMENT OF NECESSARY INFRA-
STRUCTURES AND SYSTEMS.—In ensuring that
legal representation is provided to such chil-
dren, the Director shall develop the nec-
essary mechanisms to identify entities avail-
able to provide such legal assistance and rep-
resentation and to recruit such entities.
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(5) CONTRACTING AND GRANT MAKING AU-
THORITY.—

(A) IN GENERAL.—Subject to the avail-
ability of appropriations, the Director shall
enter into contracts with or make grants to
national nonprofit agencies with relevant ex-
pertise in the delivery of immigration-re-
lated legal services to children in order to
carry out this subsection. National nonprofit
agencies may enter into subcontracts with
or make grants to private voluntary agen-
cies with relevant expertise in the delivery
of immigration-related legal services to chil-
dren in order to carry out this subsection.

(B) INELIGIBILITY FOR GRANTS AND CON-
TRACTS.—In making grants and entering into
contracts with agencies in accordance with
subparagraph (A), the Director shall ensure
that no such agency receiving funds under
this subsection is a grantee or contractee for
more than 1 of the following services:

(i) Services provided under section 102.

(ii) Services provided under section 201.

(iii) Services provided under paragraph (2).

(iv) Services provided under paragraph (3).

(6) MODEL GUIDELINES ON LEGAL REPRESEN-
TATION OF CHILDREN.—

(A) DEVELOPMENT OF GUIDELINES.—The Ex-
ecutive Office for Immigration Review, in
consultation with voluntary agencies and
national experts, shall develop model guide-
lines for the legal representation of alien
children in immigration proceedings based
on the children’s asylum guidelines, the
American Bar Association Model Rules of
Professional Conduct, and other relevant do-
mestic or international sources.

(B) PURPOSE OF GUIDELINES.—The guide-
lines developed in accordance with subpara-
graph (A) shall be designed to help protect a
child from any individual suspected of in-
volvement in any criminal, harmful, or ex-
ploitative activity associated with the smug-
gling or trafficking of children, while ensur-
ing the fairness of the removal proceeding in
which the child is involved.

(C) IMPLEMENTATION.—The Executive Office
for Immigration Review shall adopt the
guidelines developed in accordance with sub-
paragraph (A) and submit them for adoption
by national, State, and local bar associa-
tions.

(b) DuTIES.—Counsel shall—

(1) represent the unaccompanied alien
child in all proceedings and matters relating
to the immigration status of the child or
other actions involving the Directorate;

(2) appear in person for all individual mer-
its hearings before the Executive Office for
Immigration Review and interviews involv-
ing the Directorate; and

(3) owe the same duties of undivided loy-
alty, confidentiality, and competent rep-
resentation to the child as is due an adult
client.

(c) ACCESS TO CHILD.—

(1) IN GENERAL.—Counsel shall have reason-
able access to the unaccompanied alien
child, including access while the child is
being held in detention, in the care of a fos-
ter family, or in any other setting that has
been determined by the Office.

(2) RESTRICTION ON TRANSFERS.—Absent
compelling and unusual circumstances, no
child who is represented by counsel shall be
transferred from the child’s placement to an-
other placement unless advance notice of at
least 24 hours is made to counsel of such
transfer.

(d) TERMINATION OF APPOINTMENT.—Coun-
sel appointed under subsection (a)(3) shall
carry out the duties described in subsection
(b) until—

(1) those duties are completed;

(2) the child departs the United States;

(3) the child is granted withholding of re-
moval under section 241(b)(3) of the Immigra-
tion and Nationality Act (8 U.S.C. 1231(b)(3));
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(4) the child is granted protection under
the Convention Against Torture;

(5) the child is granted asylum in the
United States under section 208 of the Immi-
gration and Nationality Act (8 U.S.C. 1158);

(6) the child is granted permanent resident
status in the United States; or

(7) the child attains 18 years of age;
whichever occurs first.

(e) NOTICE TO COUNSEL DURING IMMIGRATION
PROCEEDINGS.—

(1) IN GENERAL.—EXxcept when otherwise re-
quired in an emergency situation involving
the physical safety of the child, counsel shall
be given prompt and adequate notice of all
immigration matters affecting or involving
an unaccompanied alien child, including ad-
judications, proceedings, and processing, be-
fore such actions are taken.

(2) OPPORTUNITY TO CONSULT WITH COUN-
SEL.—AN unaccompanied alien child in the
custody of the Office may not give consent
to any immigration action, including con-
senting to voluntary departure, unless first
afforded an opportunity to consult with
counsel.

(f) ACCESS TO RECOMMENDATIONS OF GUARD-
IAN AD LITEM.—Counsel shall be afforded an
opportunity to review the recommendation
by the guardian ad litem affecting or involv-
ing a client who is an unaccompanied alien
child.

SEC. 203. EFFECTIVE DATE; APPLICABILITY.

(a) EFFECTIVE DATE.—This title shall take
effect 180 days after the date of enactment of
this Act.

(b) APPLICABILITY.—The provisions of this
title shall apply to all unaccompanied alien
children in Federal custody on, before, or
after the effective date of this title.

TITLE III—STRENGTHENING POLICIES
FOR PERMANENT PROTECTION OF
ALIEN CHILDREN

SEC. 301. SPECIAL IMMIGRANT JUVENILE VISA.
(a) J VisAa.—Section 101(a)(27)(J) of the Im-

migration and Nationality Act (8 U.S.C.

1101(a)(27)(J)) is amended to read as follows:

“(J) an immigrant under the age of 21 on
the date of application who is present in the
United States—

“(i) who by a court order, which shall be
binding on the Secretary of Homeland Secu-
rity for purposes of adjudications under this
subparagraph, was declared dependent on a
juvenile court located in the United States
or whom such a court has legally committed
to, or placed under the custody of, a depart-
ment or agency of a State, or an individual
or entity appointed by a State or juvenile
court located in the United States, due to
abuse, neglect, or abandonment, or a similar
basis found under State law;

“(ii) for whom it has been determined in
administrative or judicial proceedings that
it would not be in the alien’s best interest to
be returned to the alien’s or parent’s pre-
vious country of nationality or country of
last habitual residence; and

“(iii) with respect to a child in Federal
custody, for whom the Office of Refugee Re-
settlement of the Department of Health and
Human Services has certified to the Director
of the Bureau of Citizenship and Immigra-
tion Services that the classification of an
alien as a special immigrant under this sub-
paragraph has not been made solely to pro-
vide an immigration benefit to that alien;

except that no natural parent or prior adop-
tive parent of any alien provided special im-
migrant status under this subparagraph
shall thereafter, by virtue of such parentage,
be accorded any right, privilege, or status
under this Act;”’.

(b) ADJUSTMENT OF STATUS.—Section
245(h)(2) of the Immigration and Nationality
Act (8 U.S.C. 1255(h)(2)) is amended—

(1) by amending subparagraph (A) to read
as follows:
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*(A) paragraphs (1), (4), (5), (6), and (7)(A)
of section 212(a) shall not apply;’’;

(2) in subparagraph (B), by striking the pe-
riod and inserting ‘‘; and’’; and

(3) by adding at the end the following:

“(C) the Secretary of Homeland Security
may waive subparagraphs (A) and (B) of
paragraph (2) of section 212(a) in the case of
an offense which arose as a consequence of
the child being unaccompanied.”.

(c) ELIGIBILITY FOR ASSISTANCE.—A child
who has been granted relief under section
101(a)(27)(J) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(27)(3J)), as amended
by subsection (a), shall be eligible for all
funds made available under section 412(d) of
that Act (8 U.S.C. 1522(d)) until such time as
the child attains the age designated in sec-
tion 412(d)(2)(B) of that Act (8 U.S.C.
1522(d)(2)(B)), or until the child is placed in a
permanent adoptive home, whichever occurs
first.

SEC. 302. TRAINING FOR OFFICIALS AND CER-
TAIN PRIVATE PARTIES WHO COME
INTO CONTACT WITH UNACCOM-
PANIED ALIEN CHILDREN.

(a) TRAINING OF STATE AND LocAL OFFI-
CIALS AND CERTAIN PRIVATE PARTIES.—The
Secretary of Health and Human Services,
acting jointly with the Secretary, shall pro-
vide appropriate training to be available to
State and county officials, child welfare spe-
cialists, teachers, public counsel, and juve-
nile judges who come into contact with un-
accompanied alien children. The training
shall provide education on the processes per-
taining to unaccompanied alien children
with pending immigration status and on the
forms of relief potentially available. The Di-
rector shall be responsible for establishing a
core curriculum that can be incorporated
into education, training, or orientation mod-
ules or formats that are currently used by
these professionals.

(b) TRAINING OF DIRECTORATE PERSONNEL.—
The Secretary, acting jointly with the Sec-
retary of Health and Human Services, shall
provide specialized training to all personnel
of the Directorate who come into contact
with unaccompanied alien children. In the
case of Border Patrol agents and immigra-
tion inspectors, such training shall include
specific training on identifying children at
the United States borders or at United
States ports of entry who have been victim-
ized by smugglers or traffickers, and chil-
dren for whom asylum or special immigrant
relief may be appropriate, including children
described in section 101(a)(2).

SEC. 303. REPORT.

Not later than January 31, 2004, and annu-
ally thereafter, the Secretary of Health and
Human Services shall submit a report for the
previous fiscal year to the Committees on
the Judiciary of the House of Representa-
tives and the Senate that contains—

(1) data related to the implementation of
section 462 of the Homeland Security Act (6
U.S.C. 279);

(2) data regarding the care and placement
of children in accordance with this Act;

(3) data regarding the provision of guard-
ian ad litem and counsel services in accord-
ance with this Act; and

(4) any other information that the Director
or the Secretary of Health and Human Serv-
ices determines to be appropriate.

SEC. 304. EFFECTIVE DATE.

The amendment made by section 301 shall
apply to all aliens who were in the United
States before, on, or after the date of enact-
ment of this Act.

TITLE IV—CHILDREN REFUGEE AND
ASYLUM SEEKERS
SEC. 401. GUIDELINES FOR CHILDREN’S ASYLUM
CLAIMS.

(a) SENSE OF CONGRESS.—Congress com-

mends the Immigration and Naturalization
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Service for its issuance of its ‘““Guidelines for
Children’s Asylum Claims”’, dated December
1998, and encourages and supports the imple-
mentation of such guidelines by the Immi-
gration and Naturalization Service (and its
successor entities) in an effort to facilitate
the handling of children’s asylum claims.
Congress calls upon the Executive Office for
Immigration Review of the Department of
Justice to adopt the ‘“‘Guidelines for Chil-
dren’s Asylum Claims” in its handling of
children’s asylum claims before immigration
judges and the Board of Immigration Ap-
peals.

(b) TRAINING.—The Secretary shall provide
periodic comprehensive training under the
““Guidelines for Children’s Asylum Claims”
to asylum officers, immigration judges,
members of the Board of Immigration Ap-
peals, and immigration officers who have
contact with children in order to familiarize
and sensitize such officers to the needs of
children asylum seekers. Voluntary agencies
shall be allowed to assist in such training.
SEC. 402. UNACCOMPANIED REFUGEE CHILDREN.

(a) IDENTIFYING UNACCOMPANIED REFUGEE
CHILDREN.—Section 207(e) of the Immigra-
tion and Nationality Act (8 U.S.C. 1157(e)) is
amended—

(1) by redesignating paragraphs (3), (4), (5),
(6), and (7) as paragraphs (4), (5), (6), (7), and
(8), respectively; and

(2) by inserting after paragraph (2) the fol-
lowing:

““(3) An analysis of the worldwide situation
faced by unaccompanied refugee children, by
region, which shall include an assessment
of—

““(A) the number of unaccompanied refugee
children, by region;

‘“(B) the capacity of the Department of
State to identify such refugees;

““(C) the capacity of the international com-
munity to care for and protect such refugees;

‘(D) the capacity of the voluntary agency
community to resettle such refugees in the
United States;

““(E) the degree to which the United States
plans to resettle such refugees in the United
States in the coming fiscal year; and

“(F) the fate that will befall such unac-
companied refugee children for whom reset-
tlement in the United States is not pos-
sible.”.

(b) TRAINING ON THE NEEDS OF UNACCOM-
PANIED REFUGEE CHILDREN.—Section 207(f)(2)
of the Immigration and Nationality Act (8
U.S.C. 1157(f)(2)) is amended by—

(1) striking ““and’’ after ‘“‘countries,”’; and

(2) inserting before the period at the end
the following: *‘, and instruction on the
needs of unaccompanied refugee children”.
SEC. 403. EXCEPTIONS FOR UNACCOMPANIED

ALIEN CHILDREN IN ASYLUM AND
REFUGEE-LIKE CIRCUMSTANCES.

(a) PLACEMENT IN REMOVAL PROCEEDINGS.—
Any unaccompanied alien child apprehended
by the Directorate, except for an unaccom-
panied alien child subject to exceptions
under paragraph (1)(A) or (2) of section
(101)(a) of this Act, shall be placed in re-
moval proceedings under section 240 of the
Immigration and Nationality Act (8 U.S.C.
1229a).

(b) EXCEPTION FROM TIME LIMIT FOR FILING
ASYLUM APPLICATION.—Section 208(a)(2) of
the Immigration and Nationality Act (8
U.S.C. 1158(a)(2)) is amended by adding at the
end the following:

“(E) APPLICABILITY.—Subparagraphs (A)
and (B) shall not apply to an unaccompanied
child as defined in section 101(a)(51).”".

TITLE V—AUTHORIZATION OF
APPROPRIATIONS
SEC. 501. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to
be appropriated such sums as may be nec-
essary to carry out—
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(1) section 462 of the Homeland Security
Act of 2002 (6 U.S.C. 279); and

(2) this Act.

(b) AVAILABILITY OF FUNDS.—Amounts ap-
propriated pursuant to subsection (a) are au-
thorized to remain available until expended.

TITLE VI—AMENDMENTS TO THE
HOMELAND SECURITY ACT OF 2002
SEC. 601. ADDITIONAL RESPONSIBILITIES AND
POWERS OF THE OFFICE OF REF-
UGEE RESETTLEMENT WITH RE-
SPECT TO UNACCOMPANIED ALIEN

CHILDREN.

(a) ADDITIONAL RESPONSIBILITIES OF THE DI-
RECTOR.—Section 462(b)(1) of the Homeland
Security Act of 2002 (6 U.S.C. 279(b)(1)) is
amended—

(1) in subparagraph (K), by striking “‘and”
at the end;

(2) in subparagraph (L), by striking the pe-
riod at the end and inserting *“, including
regular follow-up visits to such facilities,
placements, and other entities, to assess the
continued suitability of such placements;
and’’; and

(3) by adding at the end the following:

“(M) ensuring minimum standards of care
for all unaccompanied alien children—

““(i) for whom detention is necessary; and

“(ii) who reside in settings that are alter-
native to detention.”.

(b) ADDITIONAL POWERS OF THE DIRECTOR.—
Section 462(b) of the Homeland Security Act
of 2002 (6 U.S.C. 279(b)) is amended by adding
at the end the following:

““(4) POWERS.—In carrying out the duties
under paragraph (3), the Director shall have
the power to—

““(A) contract with service providers to per-
form the services described in sections 102,
103, 201, and 202 of the Unaccompanied Alien
Child Protection Act of 2003; and

“(B) compel compliance with the terms
and conditions set forth in section 103 of the
Unaccompanied Alien Child Protection Act
of 2003, including the power to—

““(i) declare providers to be in breach and
seek damages for noncompliance;

“(ii) terminate the contracts of providers
that are not in compliance with such condi-
tions; and

“(iif) reassign any unaccompanied alien
child to a similar facility that is in compli-
ance with such section.”.

(c) CLARIFICATION OF DIRECTOR’S AUTHOR-
ITY TO HIRE PERSONNEL.—Section 462(f)(3) of
the Homeland Security Act of 2002 (6 U.S.C.
279(f)(3)) is amended—

(1) by striking ““(3) TRANSFER AND ALLOCA-
TION OF APPROPRIATIONS AND PERSONNEL.—
The personnel” and inserting the following:

““(8) TRANSFER AND ALLOCATION OF APPRO-
PRIATIONS AND PERSONNEL.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the personnel’’; and

(2) by inserting at the end the following:

““(B) EXCEPTION.—The Director may hire
and fix the level of compensation of an ade-
quate number of personnel to carry out the
duties of the Office. Notwithstanding the
provisions of subparagraph (A), the Director
may elect not to receive the transfer of any
personnel of the Department of Justice em-
ployed in connection with the functions
transferred by this section or, at the Direc-
tor’s discretion, to assign different duties to
such personnel.”.

SEC. 602. TECHNICAL CORRECTIONS.

Section 462(b) of the Homeland Security
Act of 2002 (6 U.S.C. 279(b)), as amended by
section 601, is amended—

(1) in paragraph (3), by striking ‘‘paragraph
(1)(G)”” and inserting ‘“‘paragraph (1)’; and

(2) by adding at the end the following:

““(5) STATUTORY CONSTRUCTION.—Nothing in
paragraph (2)(B) may be construed to require
that a bond be posted for unaccompanied
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alien children who are released to a qualified
sponsor.”.
SEC. 603. EFFECTIVE DATE.

The amendments made by this title shall
take effect as if enacted as part of the Home-
land Security Act of 2002 (6 U.S.C. 101 et
seq.).

Mr. BROWNBACK. Mr. President, |
am honored to join my distinguished
colleagues, Senators FEINSTEIN and
VOINOVICH, to introduce this important
piece of legislation that will address an
area of our immigration law that is
sorely neglected—unaccompanied alien
children. Currently, these children face
a legal loophole that can leave them in
a confusing maze of technicalities,
none of which actually help the child
or the nation. This bill will fix that
problem through several very straight-
forward remedies.

Last year, through the Homeland Se-
curity Act, the responsibility for the
care and custody of unaccompanied
alien children was transferred from the
now-defunct Immigration and Natu-
ralization Service to the Department of
Health and Human Services’s Office of
Refugee Resettlement. This was an im-
portant step in the right direction, but
it did not accomplish everything we
had hoped to do last year. That is why
I am pleased to join my colleagues in
taking one more crack at providing
safeguards for these vulnerable chil-
dren.

These safeguards are simple, but to
the point. This legislation will ensure
that the transfer of responsibilities
mandated last year actually occurs in
an orderly manner. It will remind Fed-
eral authorities to keep in mind the
special needs and circumstances of un-
accompanied children. It will ensure
that these children have access to com-
petent counsel and guardians ad litem
when appropriate. Minimum standards
for the care and custody of these unac-
companied alien children will be estab-
lished, and the procedures for access to
permanent protection for abused, aban-
doned or neglected children will be re-
formed. Finally, the legislation will re-
quire an annual report to Congress to
ensure these provisions are being car-
ried out faithfully.

But that is all simply the legalese
surrounding this issue. What’s truly
important are the children. That’s the
whole point of this legislation, and why
I—and all of my colleagues who are co-
sponsors—got involved and are com-
mitted to seeing this legislation pass.
It is the children who suffer, through
no fault of their own, if they’re run
through the legal system in the United
States without any accounting for
their unique situation as children.

Last year, the Senate Judiciary Com-
mittee held a hearing on this topic, in-
viting Senator FEINSTEIN to speak—her
testimony and the testimony of the
children who came, moved me to co-
sponsor the bill that very day. | still
remember the story the Senator told of
a young girl from China, standing be-
fore a judge, unable to speak the lan-
guage, her arms shackled to her sides,
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crying. That sort of situation is shame-
ful.

Or how about the case of Edwin
Munoz, a Honduran youth who testified
last year during this hearing? His story
was simple but appalling: abandoned by
his parents at age 7, he was left in the
care of a cousin, who beat him merci-
lessly. At 13, he finally escaped, and
hitchhiked alone to the United States.
I can only imagine how frightening
that experience was—but unfortu-
nately it was only the start: once he
arrived in the U.S., he was thrown into
a San Diego juvenile facility filled with
violent offenders. Without a lawyer or
court-appointed guardian for weeks,
this became a nightmare of taunts
from the other inmates and being
shackled each time he had to appear in
court.

These are children—not common
criminals—and they should not be
treated as such. They should be treated
as children.

The main purpose of our legislation
is to ensure just that—that children
who come to the United States are still
treated as children. That does not
mean that they will escape a proper
and appropriate accounting and ruling
on whether they may stay or not—it
simply means that their age and cir-
cumstances will be considered at all
times.

I therefore urge my colleagues to
support this critically important legis-
lation. We are still the Nation de-
scribed upon the Statue of Liberty—
let’s ensure our legal system remem-
bers this point as well.

Mr. KENNEDY. Mr. President, it is a
privilege to join Senator FEINSTEIN in
the introduction of the Unaccompanied
Alien Child Protection Act, and | com-
mend her long-standing commitment
to this issue.

In recent years, increasing numbers
of foreign-born children have come to
the United States, unaccompanied by
their parents or their guardians. Last
year, more than 5,000 arrived, and the
numbers have continued to rise this
year. Some are fleeing from armed con-
flict or other dangerous conditions in
their home countries. Others are flee-
ing from human rights abuses, includ-
ing forced recruitment as soldiers,
slavery, child labor, prostitution, or
forced marriage. Still others escape to
the United States because they have
been abused or abandoned by their par-
ents or care givers. Additional numbers
are brought to the United States by a
family friend or relative, by paid smug-
glers, or by traffickers involved in or-
ganized crime.

Regardless of how they arrive, these
children often enter our country after
traumatic experiences, speaking little
to no English, and unaware of their
rights under U.S. law. They may well
be good candidates for asylum, but
they have no way to apply for it, and
they are left to represent themselves in
an immigration court against experi-
enced trial lawyers for INS.
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Their plight is exacerbated by the
fact that when they arrive, they are
frequently detained. Many of them lan-
guish for long periods in shelters de-
signed for short-term use, without ac-
cess to translators, telephones, or med-
ical care and other vital services. But
these are the ‘‘fortunate’” ones, com-
pared to many others detained, with
dangerous criminals, put in handcuffs,
shackles, strip-searched, and required
to wear prison uniforms.

Shamefully, this is happening every
day in the United States of America.
It’s no wonder other countries criticize
us for hypocrisy on human rights.

Last year, in the Homeland Security
Act, we took the important first step
of transferring responsibility for the
care and custody of these children to
the Office of Refugee Resettlement in
the Department of Health and Human
Services. This office has decades of ex-
perience working with foreign-born
children and can easily include the
care of these unaccompanied children
in its existing functions.

That Act, however, left out critical
safeguards for these children. The leg-
islation we are introducing corrects
these omissions. It addresses many of
the problems facing unaccompanied
children and will help bring our treat-
ment of them in line with inter-
national standards.

Essential to these efforts is providing
an appointed counsel and a special
guardian to assist them. Statistics
demonstrate that applications for asy-
lum are four times more likely to be
granted when represented by counsel.
Yet, less than half of the children in
INS custody are represented by an at-
torney.

Children are given appointed counsel
in important non-immigration cases,
and they should be afforded the same
right in immigration cases. In addi-
tion, a special guardian can be indis-
pensable in identifying the needs of a
child when language and cultural bar-
riers prevent an attorney from commu-
nicating effectively with the child.

Our bill will require that these vul-
nerable children receive the represen-
tation they need to see that their
rights are protected, and the care they
deserve to see their needs are properly
considered as they go through com-
plicated immigration proceedings.

The vast majority of these children
are not criminals, and they should not
be treated as criminals. We must pre-
vent the use of detention in these
cases. Children who are not a danger to
others or a flight risk should be re-
leased to their families or appropriate
care-givers. Our bill requires the re-
lease of children whenever possible,
and supports the expanded use of shel-
ters and foster care for children who do
not have such care givers. Other needed
protections in the bill will establish
standards for detention, better training
for immigration personnel on these
issues, and more effective opportuni-
ties for permanent protection.

We look forward to working with our
colleagues to enact these long overdue
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safeguards. It is time to end the gross
abuses in our current immigration sys-
tem and to ensure that the best inter-
ests of these children are fully pro-
tected and respected.

By Mrs. FEINSTEIN:

S. 1130. A bill for the relief of
Esidronio  Arreola-Saucedo, Maria
Elena Cobian Arreola, Nayely Bibiana
Arreola, and Cindy Jael Arreola; to the
Committee on the Judiciary.

Mrs. FEINSTEIN. Mr. President, |
rise today to offer legislation to pro-
vide lawful permanent residence status
to Esidronio Arreola-Saucedo, Maria
Elena Cobian Arreola, Nayely Bibiana
Arreola, and Cindy Jael Arreola, Mexi-
can nationals who live in the Fresno
area of California.

Mr. and Mrs. Arreola have lived in he
United States for nearly 20 years. They
are the parents of Nayely and Cindy,
who also stand to benefit from this leg-
islation. The Arreolas also have three
United States citizens children: Ro-
berto, who is 11 year old; Daniel, who is
8; and Saray, their youngest daughter,
who is six-years old. Today, Mr. and
Mrs. Arreola, and her children face de-
portation.

The story of the Arreola family is
quite compelling and | believe they
merit Congress’ special consideration
for humanitarian relief. The Arreolas
are in uncertain situation in part be-
cause of grievous errors committed by
their previous counsel, who has since
been disbarred. In fact, the attorney’s
conduct was so egregious that it com-
pelled an immigration judge to write
the Executive Office of Immigration
Review seeking his disbarment for the
legal detriment he caused his immi-
grant clients.

Mr. Arreola has lived in the United
States since 1986. He was an agricul-
tural migrant worker in the fields of
California for several years, and as
such would have been eligible for per-
manent residence through the Seasonal
Agricultural Workers, SAW, program
had he known that he could apply for
it. Mrs. Arreola was living in the
United States at the time she became
pregnant with her daughter Cindy, but
returned to Mexico to give birth to
Cindy to avoid any problems with the
Immigration and Naturalization Serv-
ice. It is quite likely that the family
would have qualified for cancellation of
removal but for the conduct of their
previous attorney.

Perhaps one of the most compelling
reasons for permitting the family to re-
main in the United States is the dev-
astating impact their deportation
would have on their children: three of
whom are U.S. citizens; the other two
have lived in the United States vir-
tually all of their lives. This country is
the only the country they really know.

Nayely, the oldest child, is a junior
in high school. She is an outstanding
student with a 3.91 Grade Point Aver-
age who ranks fourth in her class of ap-
proximately 300 students. At her rel-
atively young age, Nayely has dem-

CONGRESSIONAL RECORD — SENATE

onstrated a strong commitment to the
ideals of citizenship in her adopted
country. She has worked hard to
achieve her full potential both in her
academic endeavors and through the
service she provides her community.

Nayely is a member of Advancement
Via Individual Determination, AVID, a
college preparatory program in which
students commit to determining their
own futures through achieving a col-
lege degree. Nayely is also President of
the key Club, a community service or-
ganization. She helps mentor freshmen
and participates in several other stu-
dent organizations in her school. Per-
haps the greatest hardship to this fam-
ily if she is forced to return to Mexico
will be her lost opportunity to realize
here dreams and further contribute to
her community and to this country.

As the principal of her high school
wrote, “‘[s]he epitomizes what we seek
to instill in all of our students. She has
accepted the challenges and has made a
commitment to better her future, to
better her life, and to better herself
through education.”

It is clear to me that Nayely feels a
strong sense of responsibility for her
community and country. By all indica-
tion, this is the case as well for all of
the members of her fine family.

I understand that the Arreolas also
have other family who are lawful per-
manent residents here in the United
States. Mrs. Arreola also has three
brothers who are U.S. citizens and Mr.
Arreola has a sister who is a U.S. cit-
izen. It is my understanding that they
do not have any family to whom they
might return in Mexico.

According to immigration authori-
ties, this family has never had any
problems with law enforcement. I am
told that they have filed their taxes for
every year from 1990 to the present.
They have always worked hard to sup-
port themselves. As | previously men-
tioned, Mr. Arreola was previously em-
ployed as a farmworker, but now has
his own business repairing electronics.
His business has been successful
enough to enable him to purchase a
home for his family.

It seems so clear to me that this fam-
ily has embraced the American dream
and their continued presence in our
country would do so much to enhance
the values we hold dear. Enactment of
the legislation | have introduced today
will enable the Arreolas to continue to
make significant contributions to their
community and to the United States as
well.

I ask unanimous consent that the
letter of Xavier De La Torre, Principal
of Granite Hills High School, as well as
the numerous letters of support our of-
fice has received from members of the
Porterville community be entered into
the RECORD. | also ask unanimous con-
sent that Nayely’s essay entitled “If |
Could Change the World,” which she
wrote at age 15, be printed in the
RECORD.

There being no objection, the addi-
tional material was ordered to be
printed in the RECORD, as follows:
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GRANITE HILLS HIGH SCHoOL,
Porterville, CA, May 7, 2003.

DEAR SENATOR FEINSTEIN: It is with a sense
of urgency that | write this letter in support
of Nayely Arreola, a student at Granite Hills
High School. | have known Nayely for the
past three years and have found her to be an
outstanding student and a fine young lady
with many of the personal attributes | would
want for my own daughters.

Nayely is a leader and a pioneer. She is
among a very small cadre of second language
learners that have overcome seemingly in-
surmountable conditions and adversities
many of us will never know and emerged as
a respected scholar. She is a classic success
story. Nayely, with her spirit and drive, has
helped open and establish Granite Hills High
School, the newest high school in our com-
munity. She epitomizes what we seek to in-
still in all of our students. She has accepted
the challenges and has made a commitment
to better her future, to better her life, and to
better herself, through education. Her lead-
ership qualities were evident immediately,
as she became very involved in the Link
Crew program, the American Cancer Soci-
ety’s Relay for Life, the Porterville Cele-
brates Reading program, and the Key Club.

As a first time principal of a new high
school, | rely on students like Nayely to es-
tablish a strong foundation for our school.
She and others like her have been instru-
mental in all the success that we have had as
a school in a relatively short period of time.
Much of this success has come on the heels
of adverse conditions. She is resilient and
sees life from an optimistic lens, something
very difficult to teach.

As a student, Nayely is well liked by her
peers, teachers, and our learning community
in general. A top student in her class, Nayely
is studious, polite, possesses a staunch work
ethic, and is determined to succeed in any
endeavor she pursues. | attribute this atti-
tude to her parental upbringing, her sense of
moral obligation and a strong value system.
I have all the confidence in the world that
Nayely will be successful in life.

If there are any further questions, or if
elaboration is required, please contact me at
your convenience.

Sincerely,
XAVIER DE LA TORRE,
Principal, Granite Hills High School.
GRANITE HILLS HIGH SCHoOL,
Porterville, CA, May 7, 2003.

DEAR SENATOR FEINSTEIN: Nayely Arreola
is one of the most conscientious students |
have even had in school. When | first met her
last year, she introduced herself and said she
would be the top student in my advanced
Placement U.S. History class. As it turned
out, schedule conflicts forced her into a col-
lege prep class, but her intentions and per-
formance remained the same. She has been
one of the very top academic students. She
also has demonstrated a deep sense of patri-
otism and commitment to our country.
Often times in discussion, she has been the
first to voice her support of government poli-
cies and has an understanding of the complex
reasoning behind difficult decisions legisla-
tors and other elected government people
must make. In all the process of having to
return to Mexico, she has never once been
negative or derogatory towards the laws and
procedures. Of all the people who should be
given residency, Nayely and her family
should be at the top of the list. They have
demonstrated their dependability, loyalty,
hard work and individual responsibility in
their lives in this country. There is the “‘let-
ter of the law’ and there is then the ‘“‘spirit
of the law.” The Arreolas are a family that
truly deserve the “‘spirit of the law” in al-
lowing them to stay and become officially
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citizens. They have consistently dem-
onstrated their intentions to be such for the
last decade or more.
SALLY HOWEN,
Social Science
Chair, Granite Hills High School.

GRANITE HILLS HIGH ScHooOL,
Porterville, CA, May 7, 2003.

DEAR SENATOR FEINSTEIN: Nayely Arreola
is an outstanding person. Having taught 30
years, I’'ve met few students who are as dedi-
cated to working to improve themselves as
Nayely. Not only is she hard working, she is
very intelligent. Nayely was in my Geometry
class two years ago and she not only worked
hard but she also has a wonderful under-
standing of the connectedness of mathe-
matics. She was always ready and willing to
help others who might not understand.

Nayely is more than just a shining exam-
ple of a student, she is also one of the nicest
students I've ever had. She is always cour-
teous and respectful to everyone. | have
never seen her act unkindly to anyone
around campus. She is the type of person of
intelligence, character and integrity that
this country desperately needs.

Nayely has the qualities that will make
her a leader and a peacekeeper in whatever
situation she finds herself. If she is deported
to Mexico, she will do well there and enrich
that country. My hope and prayer is that she
can stay and enrich this country.

If there is anything | can do to help in her
family’s need, please contact me.

Sincerely,
CAROL BENTZ,
Teacher, Granite Hills High School.

GRANITE HILLS HIGH SCHoOL,
Porterville, CA.

SENATOR DIANE FEINSTEIN: My name is
Filomena Lewis and | serve as the chair-
person for the World Language Department
here at Granite Hills High School. I am
pleased to be writing this letter on behalf of
Nayely Arreola.

It has been a pleasure having Nayely as my
student. She is among the top students in
my Advance Placement Spanish Language
class. Nayely functions effectively in both
leadership and group roles. Her properly de-
veloped social skills are well received by her
peers.

Nayely is a terrific young lady. | have no
doubt in my mind that she will be a contrib-
uting asset to our society. | highly rec-
ommend, with utmost regard, that Nayely be
extended every possible consideration to
allow her to complete this portion of her
education at Granite Hills High School.

Respectfully,
FILOMENA ROCHA LEWIS.
GRANITE HILLS HIGH SCHoOL,
Porterville, CA, May 13, 2003.

To WHOM IT MAY CONCERN: It is a great
pleasure to write this letter for Nayely
Arreola. One of Granite Hills High School’s
most distinguished high academic students,
Nayely is a junior, the daughter of Esidronio
and Maria Elena Arreola, 1384 E. Success Dr.,
21078 (Y VAT | EIHOFLY XXXXXXXXXXXXXX

Nayely is currently earning a total grade
point average of 3.9. She is enrolled in a col-
lege preparatory program called AVID and is
taking Advanced Placement Spanish Lit-
erature 3 and Advanced Placement English
3P. She also has nearly perfect attendance.

Not only is Nayely excelling in academics,
she also excels and participates in various
curricular and extracurricular activities on
and off campus. Including Grizzly basketball
and clubs. She also participates in her
church youth group activities at her church.

Nayely hopes to attend University of Cali-
fornia upon graduating from Granite Hills
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High School, where she will major in medi-
cine. Nayely also hopes to see how far she
can go with an honors program.

When asked what she liked about school,
especially Granite Hills, she said the instruc-
tors, classes and the academic programs, es-
pecially AVID. She is our top AVID student
in the program.

Nayely across the years has also received
many honors and awards. Some of those
being for leadership and the Renaissance
Academic Program here at Granite Hills.
She has also been on the Honor Roll for three
years.

I know this student has all the tools to be
successful in life. She will definitely be a
very successful individual.

I know Nayely on a personal basis. She has
done so much to be where she’s at. She has
achieved so many things because of her ef-
forts and motivation. She deserves so much
in life. | feel very proud of her.

RAUL B. BERMUDEZ,
Guidance Tech., Granite Hills High School.

GRANITE HILLS HIGH SCHoOL,
Porterville, CA.

DEAR SENATOR FEINSTEIN: It is with a
grateful heart | write to thank you for your
recent support of Nayely Arreola and her
family. It has been my extreme pleasure to
work with Nayely at Granite Hills High for
the past three years. Nayely is by far one of
the hardest working students | have met in
my twenty years of teaching. She is cur-
rently ranked fourth in a class of three hun-
dred students and has received honors here
at Granite Hills High. Recently she was se-
lected as the runner-up to Girls State. She is
the President of the Key Club where she has
assisted in food, coat and toy drives for the
needy of our community. She is a LINK lead-
er, which works with freshmen, and | have
known her as one of my prized speech stu-
dents. Last year she won the Club and Zone
levels of the Optimist Speech Contest and
this year she was a Club winner in the Lions
Club Speech Contest.

It has surprised many that I, a conserv-
ative Republican, would try to assist Nayely
and her family with their problem of gaining
residency her in the United States. | believe
our country was founded with people just
like the Arreola family who came here with
a dream to improve their lives and the lives
of their family. The Arreola family has
proved that they are honest, hard working,
tax paying people. It is unfortunate that
they received poor advice from their first at-
torney that caused them to have their case
sent to the deportation court. | truly believe
if they had received proper representation
they would have received residency long ago.

Nayely Arreola is more than a remarkable
student, she is a remarkable person. Every-
thing she has done has been to prepare here
to go to a University here in the United
States. | spent almost a year teaching in
Mexico and | beg our Congress not to send
her there. She is America’s dream—her con-
tribution to our country will be great. | have
watched with great pride as she has grown
into a wonderful young lady, ready to take
on the world.

Once again, | thank you for all your help.

CHRISTINE L. AMANN,
Reading Specialist/Speech Coordinator.
GRANITE HILLS HIGH SCHOOL,
Porterville, CA, May 14, 2003.

To WHOM IT MAY CONCERN: It is with great
pleasure that | write this letter on behalf of
Nayely Arreola, a student of mine at Granite
Hills High School.

Nayely is currently enrolled in my Chem-
istry class. She has proven herself to be a
conscientious, intelligent, hard-working
young lady. She consistently has the highest
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grade in her class and often goes ‘‘above and
beyond’ on her assignments.

I strongly support Nayely and her family
in their quest for legal residence in this
country. | have no doubt Nayely will one day
be a successful, contributing member of our
society. She has the drive and determination
to achieve any goal she desires.

Sincerely,
SARA E. SILVA,
Chemistry Teacher,
Granite Hills High School.

GRANITE HILLS HIGH ScHooL,
Porterville, CA.

Nayely Arreola is one of my top 5 Pre-cal-
culus/Trig students. This student is basically
a model student. She is the kind of student
that teachers dream about. She is self-moti-
vated, intelligent, has a good heart, sincere,
involved, etc. etc. etc. Every teacher should
get an opportunity to have such a student.

It is truly sad that our government doesn’t
allow such students to remain in the U.S.
These kinds of students are the ones that
will help our country grow stronger. Stu-
dents like Nayely are the kind of resources
this country needs. I am in disbelief that
other students that have no respect for au-
thority, do not care for education, and even-
tually, we will have to pay for their exist-
ence in one way or another, are allowed to
stay. Yet great hard working people like the
Arreola family are obligated to leave this
country.

The qualities that Nayely possesses are in-
deed rare. If our students possessed half of
her qualities we would be second to no na-
tion in terms of education. We can not afford
to lose these precious resources. If our coun-
try is to grow stronger we must change our
way of thinking. We must change our laws.
We must attract people like Nayely and
abolish those that harm our country. We are
hurting ourselves by forcing Nayely Arreola
to leave this country. Howe can politics be
so blind?

Truly,
JOSE VELAZQUEZ,
Granite Hills High School
Trigonometry teacher.

IF | CouLD CHANGE THE WORLD . . .
(By Nayely B. Arreola)

The world has changed dramatically
throughout the years. Disrespect, abuse, and
quick judgment are major factors that have
caused human suffering. They are my main
concern because we need to value individ-
uality. In my speech today | am going to
talk about three ways | feel we could change
the world.

If I could change our interactions with el-
derly people, the world would be a better
place. | disagree with the pessimistic atti-
tude that some young Americans take to-
wards the elderly. Our country should honor
and respect our senior citizens. For example,
in other countries convalescent homes do
not exist, because family members take care
of their older family members. They dem-
onstrate an appreciation, and respect by giv-
ing their elderly person a special signifi-
cance in their own life. The children take
care of the parents when they grow older and
cannot do it themselves. The sons or daugh-
ters give their loved ones a special value and
view age as a wonderful experience because
they can learn from the elderly family mem-
bers. If this were not possible, then I would
change the convalescent homes from a hos-
pital environment to more of a home envi-
ronment. In order to ensure better treatment
of the elderly the main focus should be on
their dignity, comfort, and well-being.

By keeping the elderly at home, the chil-
dren can receive love and attention from
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someone other than their parents. Some kids
come home to empty houses when their par-
ents are working hard to maintain their ca-
reer. Instead of watching TV, they can actu-
ally learn something about themselves and
the origin of their family history. In order to
change the world, we should appreciate our
elderly people because they have a lot to
offer us.

Elderly people have a lot to teach us about
the world, society, and culture because they
have grown wise throughout the years. They
can help us learn from their mistakes so that
we won’t have to go through it again and
learn the hard way. It is an honor to sit by
them and hear so many things that they
have encountered during their lifetime. We
have degraded the value of age in America
drastically by placing so much emphasis on
youth and looking youthful.

Second, we have degraded the beauty of
other races. | would make people colorblind,
so that they would not care about a person’s
color or race. Prejudice ignores a person’s
character, causing one person to feel supe-
rior over another person. Racism has caused
conflicts and problems throughout history. A
person who is racist does not know the big
mistake that he or she is making. They fail
to truly meet the wonderful people who they
neglect.

Furthermore, another thing that | would
change in the world is the suffering and
abuse of an innocent child. Children are gifts
from heaven, but when they go through a life
of torment or anguish, they reflect that later
in their lives. These children have low self-
esteem.

Most of them repeat the same type of
abuse toward their children, causing the
chain to repeat itself, again and again
throughout generations. The life of an
abused child is a sad life. If child suffering
were eliminated, we would have happier chil-
dren, thus healthier adults. They would be
prepared to succeed in the light of success
and would not be left in the darkness of de-
spair. It would make them view the world as
a wonderful place.

In conclusion, | cannot change the world
into a wonderful place or impact it without
changing myself. If | were able to change the
world, | would begin with myself and erase
all evil within my heart, in hopes of setting
an example for others to follow. | can only
change one life at a time in order to change
the world into honoring the life of an indi-
vidual. We cannot disrespect the elderly,
judge a person by their color or abuse a child
who in its innocence didn’t ask to be born.
We should show respect and dignity without
caring the size, age or color. We should get
past the fashion, clothes, and looking good
in order for us to truly be compassionate to
see what lies in the depths of a person’s
heart. In order to change our world the an-
swer is definitely in changing the hearts of
our people. We must all do our part. Today |
have accepted this challenge—I ask you can
you?

By Mr. SPECTER (for himself
and Mr. BUNNING):

S. 1131. A bill to increase, effective
December 1, 2003, the rates of com-
pensation for veterans with service-
connected disabilities and the rates of
dependency and indemnity compensa-
tion for the survivors of certain dis-
abled veterans; to the Committee on
Veterans’ Affairs.

Mr. SPECTER. Mr. President, | have
sought recognition to comment on leg-
islation 1 am introducing today to pro-
vide a cost-of-living, COLA, adjust-
ment for certain veterans’ benefits pro-
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grams. This COLA adjustment would
affect payments made to nearly 3 mil-
lion Department of Veterans Affairs,
VA, beneficiaries, and would be re-
flected in beneficiary checks that are
received in January 2004, and there-
after.

An annual cost-of-living adjustment
in veterans benefits is an important
tool which protects veterans’ cash-
transfer benefits against the corrosive
effects of inflation. The principal pro-
grams affected by the adjustment
would be compensation paid to disabled
veterans, and dependency and indem-
nity compensation, DIC, payments
made to the surviving spouses, minor
children and other dependents of per-
sons who died in service, or who died
after service as a result of service-con-
nected injuries or diseases.

The President’s budget anticipates
inflation to be at a two percent level at
the close of this year as measured by
the consumer price index, CPI, pub-
lished by the Department of Labor’s
Bureau of Labor Statistics. If inflation
is held to the 2 percent level, that will
be the level of COLA adjustment under
this legislation since it ties the in-
crease directly to the CPI increase as
measured by the Department of Labor.
Whatever the CPI increase eventually
turns out to be, however, veterans’ and
survivors’ benefits payments must be
protected by being increased by a like
amount. The Congress already con-
curred with that judgment with the re-
cent passage of the budget resolution;
that resolution sets aside the funds
necessary to finance the COLA increase
envisioned by this legislation.

I ask my colleagues to support this
vital legislation.

I yield the floor, and | ask unanimous
consent that the text of the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1131

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Veterans’
Compensation Cost-of-Living Adjustment
Act of 2003"".

SEC. 2. INCREASE IN RATES OF DISABILITY COM-
PENSATION AND DEPENDENCY AND
INDEMNITY COMPENSATION.

(a) RATE ADJUSTMENT.—The Secretary of
Veterans Affairs shall, effective on December
1, 2003, increase the dollar amounts in effect
for the payment of disability compensation
and dependency and indemnity compensa-
tion by the Secretary, as specified in sub-
section (b).

(b) AMOUNTS To BE INCREASED.—The dollar
amounts to be increased pursuant to sub-
section (a) are the following:

(1) CoMPENSATION.—Each of the dollar
amounts in effect under section 1114 of title
38, United States Code.

(2) ADDITIONAL COMPENSATION FOR DEPEND-
ENTS.—Each of the dollar amounts in effect
under sections 1115(1) of such title.

(3) CLOTHING ALLOWANCE.—The dollar
amount in effect under section 1162 of such
title.
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(4) NEw DIC RATES.—The dollar amounts in
effect under paragraphs (1) and (2) of section
1311(a) of such title.

(5) OLD DIC RATES.—Each of the dollar
amounts in effect under section 1311(a)(3) of
such title.

(6) ADDITIONAL DIC FOR SURVIVING SPOUSES
WITH MINOR CHILDREN.—The dollar amount in
effect under section 1311(b) of such title.

(7) ADDITIONAL DIC FOR DISABILITY.—The
dollar amounts in effect under sections
1311(c) and 1311(d) of such title.

(8) DIC FOR DEPENDENT CHILDREN.—The dol-
lar amounts in effect under sections 1313(a)
and 1314 of such title.

(c) DETERMINATION OF INCREASE.—(1) The
increase under subsection (a) shall be made
in the dollar amounts specified in subsection
(b) as in effect on November 30, 2003.

(2) Except as provided in paragraph (3),
each such amount shall be increased by the
same percentage as the percentage by which
benefit amounts payable under title Il of the
Social Security Act (42 U.S.C. 401 et seq.) are
increased effective December 1, 2003, as a re-
sult of a determination under section 215(i)
of such Act (42 U.S.C. 415(i)).

(3) Each dollar amount increased pursuant
to paragraph (2) shall, if not a whole dollar
amount, be rounded down to the next lower
whole dollar amount.

(d) SPECIAL RULE.—The Secretary may ad-
just administratively, consistent with the
increases made under subsection (a), the
rates of disability compensation payable to
persons within the purview of section 10 of
Public Law 85-857 (72 Stat. 1263) who are not
in receipt of compensation payable pursuant
to chapter 11 of title 38, United States Code.

SEC. 3. PUBLICATION OF ADJUSTED RATES.

At the same time as the matters specified
in section 215(i)(2)(D) of the Social Security
Act (42 U.S.C. 415(i)(2)(D)) are required to be
published by reason of a determination made
under section 215(i) of such Act during fiscal
year 2004, the Secretary of Veterans Affairs
shall publish in the Federal Register the
amounts specified in subsection (b) of sec-
tion 2, as increased pursuant to that section.

By Mr. SPECTER (for himself,
Mr. BUNNING, and Mr. GRAHAM
of South Carolina):

S. 1132. A bill to amend title 38,
United States Code, to improve and en-
hance certain benefits for survivors of
veterans, and for other purposes; to the
Committee on Veterans’ Affairs.

Mr. SPECTER. Mr. President, | have
sought recognition to comment on leg-
islation | have introduced today to fur-
ther honor the sacrifices made by the
family members of those who were
killed or injured in service to our coun-
try. As we celebrate the victory won on
the battlefield in Irag, we must remem-
ber that the loss of American lives—
even a relative few—was a sobering
price to pay.

The loss of life in service is most
acutely felt by the spouses and chil-
dren left behind. For them, we must
make every effort—however inadequate
that effort might be in comparison to
the enormity of their loss—to recog-
nize their needs. This bill attempts to
do so by increasing educational assist-
ance benefits for survivors, by pro-
viding additional dependency and in-
demnity compensation payments for
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bereaved families, by authorizing a re-
married spouse to be buried in a na-
tional cemetery with his or her de-
ceased veteran-spouse, and by pro-
viding health, training and compensa-
tion benefits to children of certain vet-
erans who served in or near the Korean
demilitarized zone, DMZ, in the late
1960s, and who were born with Agent
Orange-induced spina bifida.

The legislation | introduce today
would increase the rate of monthly
Survivors’ and Dependents’ Education
Assistance, DEA, benefits from $680 to
$985. DEA benefits are provided to the
spouses and children of veterans who
were Killed, or profoundly wounded, in
service. The increase | propose today
would create parity between DEA bene-
fits and veterans’ educational assist-
ance, Montgomery Gl Bill, benefits.
Such parity was recommended by a re-
cent Department of Veterans Affairs,
VA, program evaluation and is dictated
by the common sense observation that
college tuition is no less expensive for
widows and orphans than it is for vet-
erans.

Under this legislation, DEA-eligible
survivors, like Montgomery Gl Bill
beneficiaries, would receive an aggre-
gate of $35,460 worth of education bene-
fits—$985 monthly for a total of 36
months. Thus, both veterans and sur-
vivors would have the resources nec-
essary to meet the average cost of tui-
tion, fees, and room and board at four-
year, public institutions of higher
learning. As was stated by VA’s Deputy
Secretary, Dr. Leo Mackay, at a Com-
mittee on Veterans Affairs hearing on
June 28, 2001, VA “‘believe[s] it is only
fair that these benefits should be at the
same level as those provided to vet-
erans.” VA estimates that a monthly
benefit at that level will entice 90% of
eligible persons to use the benefit.

This legislation would also put into
effect a key policy recommendation
made by a VA-contracted study exam-
ining the adequacy of survivors’ De-
pendency and Indemnification Com-
pensation, DIC, benefit. The 2001 study
called for the DIC benefit—the basic
rate of which is now set at $948 per
month—to be increased by $250 per
month during the 5-year period fol-
lowing the death of a veteran to fur-
ther ease the transition of surviving
spouses with dependent children. The
contractor study based its rec-
ommendations on the reported income
needs and expenses of DIC recipients; it
found that spouses with children re-
ported higher levels of unmet need
than spouses without children—even
though spouses with dependent chil-
dren already receive an additional $237
in monthly DIC benefits per child. In
short, the contractor found that while
widows with children are already af-
forded additional DIC benefits, they
need more.

In July 2001, VA estimated that there
were approximately 14,500 surviving
spouses with dependent children. Read-
ing the profiles of some of the young
men and women who lost their lives in

CONGRESSIONAL RECORD — SENATE

Iraq, | know that several spouses will,
sadly, be added to that number. This
provision of my bill is a small way to
further recognize the needs of families
based on an objective assessment of
what those needs are.

Section four of this bill would codify
a practice that VA routinely allows
through a waiver process. Under cur-
rent practice, when the remarried
widow of a deceased veteran dies, her
second husband must grant VA permis-
sion before VA will allow, under a
waiver process, the widow to be buried
in a national cemetery with her de-
ceased veteran-husband. A woman, for
example, who was married for 50 years
to a World War Il veteran and who re-
marries late in life after her first hus-
band dies should not have to depend on
a waiver process to ensure burial with
her first husband. Remarried spouses
whose second marriages end due to
death or divorce have a statutory right
to burial with their deceased veteran-
spouse. The same statutory right
should be afforded to remarried spouses
who, though married at death, never
lost their desire to be united with a
prior spouse already at rest in a na-
tional cemetery.

Finally, my legislation would provide
benefits to spina bifida children of vet-
erans who served in or near the Korean
DMZ between 1967 and 1969. Benefits
would be provided on the same basis,
and under the same rationale, as they
are to children of Vietnam veterans
who are born with spina bifida. In 1996,
Congress authorized benefits for Viet-
nam children born with spina bifida
based on evidence reported by the In-
stitute of Medicine of an association
between exposure to Agent Orange and
the appearance of the birth defect
spina bifida in a veteran’s offspring.
The same contaminant found in Agent
Orange—dioxin—was also used to clear
brush in and near the Korean DMZ dur-
ing the late 1960s. Indeed, veterans who
served near the Korean DMZ during
that time are already presumed by VA
to have been exposed to herbicides, un-
less military records demonstrate oth-
erwise, and they are, accordingly, al-
ready awarded compensation on a pre-
sumptive basis if they fall ill from con-
ditions presumed by law to be presump-
tively service-connected for Vietnam
veterans. VA, however, exercises no
such latitude in addressing the needs of
the children of Korean DMZ veterans
born with spina bifida. It should—and
this bill would direct VA to do so.

I first learned of this inequity from
Mr. John Ruzalski, a resident of
Hawley, PA. Mr. Ruzalski is a Korean
DMZ veteran whose 27-year-old son suf-
fers from spina bifida. | am grateful to
Mr. Ruzalski for his service in Korea,
and for bringing this matter to light,
and am hopeful that the Congress can
reward his vigilance on behalf of his
son. Clearly, it makes no sense for VA
to presume that Korean DMZ veterans
should be treated like Vietnam vet-
erans for purposes of compensating the
veteran’s service-related illnesses and
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yet treat their spina bifida children
differently.

In summary, the provisions of this
legislation will make a difference in
the lives of those who fallen
servicemembers loved even more than
country—their families. | ask my col-
leagues for their support.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1132

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Veterans’

Survivors Benefits Enhancements Act of

2003’

SEC. 2. INCREASE IN RATES OF SURVIVORS’ AND
DEPENDENTS’ EDUCATIONAL AS-
SISTANCE.

(@) SURVIVORS’ AND DEPENDENTS’ EDU-

CATIONAL ASSISTANCE.—Section 3532 of title
38, United States Code, is amended—

(1) in subsection (a)—

(A) in paragraph (1), by striking ‘“‘at the
monthly rate of”” and all that follows and in-
serting ‘“‘at the monthly rate of $985 for full-
time, $740 for three-quarter-time, or $492 for
half-time pursuit.”’; and

(B) in paragraph (2), by striking ‘“‘at the
rate of”” and all that follows and inserting
‘‘at the rate of the lesser of—

“(A) the established charges for tuition
and fees that the educational institution in-
volved requires similarly circumstanced non-
veterans enrolled in the same program to
pay; or

“(B) $985 per
course.”;

(2) in subsection (b), by striking ““$670"" and
inserting ““$985°’; and

(3) in subsection (c)(2), by striking ‘‘shall
be’” and all that follows and inserting “‘shall
be $795 for full-time, $596 for three-quarter-
time, or $398 for half-time pursuit.”.

(b) CORRESPONDENCE COURSES.—Section
3534(b) of that title is amended by striking
“$670’" and inserting ‘‘$985".

(c) SPECIAL RESTORATIVE TRAINING.—Sec-
tion 3542(a) of that title is amended—

(1) by striking ““$670"” and inserting ‘‘$985"*;
and

(2) by striking “$210°" each place it appears
and inserting ““‘$307".

(d) APPRENTICESHIP  TRAINING.—Section
3687(b)(2) of that title is amended by striking
“shall be $488 for the first six months’ and
all that follows and inserting ‘“‘shall be $717
for the first six months, $536 for the second
six months, $356 for the third six months,
and $179 for the fourth and any succeeding
six-month period of training.”.

(e) EFFECTIVE DATE.—(1) The amendments
made by this section shall take effect on Oc-
tober 1, 2003, and shall apply with respect to
educational assistance allowances payable
under chapter 35 and section 3687(b)(2) of
title 38, United States Code, for months be-
ginning on or after that date.

(2) No adjustment in rates of monthly
training allowances shall be made under sec-
tion 3687(d) of title 38, United States Code,
for fiscal year 2004.

SEC. 3. MODIFICATION OF DURATION OF EDU-
CATIONAL ASSISTANCE.

Section 3511(a)(1) of title 38, United States
Code, is amended by striking ‘“‘45 months”’
and all that follows and inserting ‘45
months, or 36 months in the case of a person
who first files a claim for educational assist-
ance under this chapter after the date of the

month for a full-time
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enactment of the Veterans’ Survivors Bene-

fits Enhancements Act of 2003, or the equiva-

lent thereof in part-time training.”’.

SEC. 4. ADDITIONAL DEPENDENCY AND INDEM-

NITY COMPENSATION FOR SUR-
VIVING SPOUSES WITH DEPENDENT
CHILDREN.

(a) ADDITIONAL DEPENDENCY AND INDEMNITY
COMPENSATION.—Section 1311 of title 38,
United States Code, is amended by adding at
the end the following new subsection:

““(e)(1) Subject to paragraphs (2) and (3), if
there is a surviving spouse with one or more
children below the age of eighteen, the de-
pendency and indemnity compensation paid
monthly to the surviving spouse shall be in-
creased by $250, regardless of the number of
such children.

““(2) Dependency and indemnity compensa-
tion shall be increased for a month under
this subsection only for months occurring
during the five-year period beginning on the
date of death of the veteran on which such
dependency and indemnity compensation is
based.

“(3) The increase in dependency and in-
demnity compensation of a surviving spouse
under this subsection shall cease beginning
with the first month commencing after the
month in which all children of the surviving
spouse have attained the age of eighteen.

‘“(4) Dependency and indemnity compensa-
tion under this subsection is in addition to
any other dependency and indemnity com-
pensation payable by law.”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of the enactment of this Act.

SEC. 5. ELIGIBILITY OF SURVIVING SPOUSES

WHO REMARRY FOR BURIAL IN NA-
TIONAL CEMETERIES.

(a) IN GENERAL.—Section 2402(5) of title 38,
United States Code, is amended by striking
“(which for purposes of this chapter includes
an unremarried surviving spouse who had a
subsequent remarriage which was termi-
nated by death or divorce)” and inserting
“‘(which for purposes of this chapter includes
a surviving spouse who had a subsequent re-
marriage)”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply with re-
spect to deaths occurring on or after Janu-
ary 1, 2000.

SEC. 6. BENEFIT FOR CHILDREN WITH SPINA

BIFIDA OF VETERANS OF CERTAIN
SERVICE IN KOREA.

(@) IN GENERAL.—Chapter 18 of title 38,
United States Code, is amended—

(1) by redesignating subchapter 111, and
sections 1821, 1822, 1823, and 1824, as sub-
chapter 1V, and sections 1831, 1832, 1833, and
1834, respectively; and

(2) by inserting after subchapter Il the fol-
lowing new subchapter I11:

“SUBCHAPTER III—CHILDREN OF CER-
TAIN KOREA SERVICE VETERANS
BORN WITH SPINA BIFIDA

“§ 1821. Benefits for children of certain Korea
service veterans born with spina bifida
‘‘(a) BENEFITS AUTHORIZED.—The Secretary

may provide to any child of a veteran of cov-

ered service in Korea who is suffering from
spina bifida the health care, vocational
training and rehabilitation, and monetary

allowance required to be paid to a child of a

Vietnam veteran who is suffering from spina

bifida under subchapter | of this chapter as if

such child of a veteran of covered service in

Korea were a child of a Vietnam veteran who

is suffering from spina bifida under such sub-

chapter I.

“(b) SPINA BIFIDA CONDITIONS COVERED.—
This section applies with respect to all forms
and manifestations of spina bifida, except
spina bifida occulta.

““(c) VETERAN OF COVERED SERVICE IN
KOREA.—For purposes of this section, a vet-
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eran of covered service in Korea is any indi-

vidual, without regard to the characteriza-

tion of that individual’s service, who—

““(1) served in the active military, naval, or
air service in or near the Korean demili-
tarized zone (DMZ), as determined by the
Secretary in consultation with the Secretary
of Defense, during the period beginning on
January 1, 1967, and ending on December 31,
1969; and

““(2) is determined by the Secretary, in con-
sultation with the Secretary of Defense, to
have been exposed to a herbicide agent dur-
ing such service in or near the Korean de-
militarized zone.

‘“(d) HERBICIDE AGENT.—For purposes of
this section, the term ‘herbicide agent’
means a chemical in a herbicide used in sup-
port of United States and allied military op-
erations in or near the Korean demilitarized
zone, as determined by the Secretary in con-
sultation with the Secretary of Defense, dur-
ing the period beginning on January 1, 1967,
and ending on December 31, 1969.”".

(b) CHILD DEFINED.—Section 1831 of that
title, as redesignated by subsection (@), is
further amended by striking paragraph (1)
and inserting the following new paragraph
1):
‘(1) The term ‘child’ means the following:

““(A) For purposes of subchapters | and Il of
this chapter, an individual, regardless of age
or marital status, who—

‘(i) is the natural child of a Vietnam vet-
eran; and

““(if) was conceived after the date on which
that veteran first entered the Republic of
Vietnam during the Vietnam era.

““(B) For purposes of subchapter Il of this
chapter, an individual, regardless of age or
marital status, who—

‘(i) is the natural child of a veteran of cov-
ered service in Korea (as determined for pur-
poses of section 1821 of this title); and

‘(i) was conceived after the date on which
that veteran first entered service described
in subsection (c) of that section.”’.

(c) NONDUPLICATION OF BENEFITS.—Section
1834(a) of that title, as redesignated by sub-
section (a), is further amended by adding at
the end the following new sentence: “In the
case of a child eligible for benefits under sub-
chapter I or Il of this chapter who is also eli-
gible for benefits under subchapter 111 of this
chapter, a monetary allowance shall be paid
under the subchapter of this chapter elected
by the child.”.

(d) CONFORMING AMENDMENT.—(1) Section
1811(1)(A) of that title is amended by striking
“‘section 1821(1)” and inserting ‘‘section
1831(1)"".

(2) The heading for chapter 18 of that title
is amended to read as follows:

“CHAPTER 18—BENEFITS FOR CHILDREN
OF VIETNAM VETERANS AND CERTAIN
OTHER VETERANS”.

(e) CLERICAL AMENDMENTS.—(1) The table
of sections at the beginning of chapter 18 of
that title is amended by striking the items

relating to subchapter Ill and inserting the
following new items:
“SUBCHAPTER III—CHILDREN OF CER-

TAIN KOREA SERVICE VETERANS
BORN WITH SPINA BIFIDA
*“1821. Benefits for children of certain Korea

service veterans born with
spina bifida.
“SUBCHAPTER IV—GENERAL
PROVISIONS
*“1831. Definitions.
*“1832. Applicability of certain administra-

tive provisions.
Treatment of receipt of monetary al-
lowance and other benefits.
“1834. Nonduplication of benefits.”.
(2) The table of chapters at the beginning
of title 38, United States Code, and at the be-
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ginning of part Il of such title, are each

amended by striking the item relating to

chapter 18 and inserting the following new

item:

“18. Chapter 18—Benefits for Chil-
dren of Vietnam Veterans and
Certain Other Veterans ................

By Mr. SPECTER (by request):

S. 1133. A bill to amend title 38,
United States Code, to improve the au-
thorities of the Department of Vet-
erans Affairs relating to compensation,
dependency and indemnity compensa-
tion, pension, education benefits, life
insurance benefits, and memorial bene-
fits, to improve the administration of
benefits for veterans, and for other pur-
poses; to the Committee on Veterans’
Affairs.

Mr. SPECTER. Mr. President, as
Chairman of the Committee on Vet-
erans’ Affairs, | have today introduced,
at the request of the Secretary of Vet-
erans Affairs, S.1133, the proposed
“Veterans Programs Improvement Act
of 2003.”” The Secretary of Veterans Af-
fairs has submitted this proposed legis-
lation to the President of the Senate
by letter dated April 25, 2003.

My introduction of this measure is in
keeping with the policy which | have
adopted of generally introducing—so
that there will be specific bills to
which my colleagues and others may
direct their attention and comments—
all Administration-proposed draft leg-
islation referred to the Committee on
Veterans’ Affairs. Thus, | reserve the
right to support or oppose the provi-
sions of, as well as any amendment to,
this legislation.

I ask unanimous consent that the
text of the bill be printed in the
RECORD, together with the transmittal
letter and a section-by-section analysis
which accompanied it.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1133

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; REFERENCES TO TITLE
38, UNITED STATES CODE.

(a) SHORT TITLE.—This act may be cited as
the “Veterans Programs Improvement Act of
2003’

(b) REFERENCES.—Except as otherwise ex-
pressly provided, wherever in this Act an
amendment is expressed in terms of an
amendment to a section or other provision,
the reference shall be considered to be made
to a section or other provision of title 38,
United States Code.

SEC. 2. INCREASE IN RATES OF DISABILITY COM-
PENSATION AND DEPENDENCY AND
INDEMNITY COMPENSATION.

(a) RATE ADJUSTMENT.—The Secretary of
Veterans Affairs shall, effective on December
1, 2003, increase the dollar amounts in effect
for the payment of disability compensation
and dependency and indemnity compensa-
tion by the Secretary, as specified in sub-
section (b).

(b) AMOUNTS To BE INCREASED.—The dollar
amounts to be increased pursuant to sub-
section (a) are the following:

(1) CoMPENSATION.—Each of the dollar
amounts in effect under section 1114;
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(2) ADDITIONAL COMPENSATION FOR DEPEND-
ENTS.—Each of the dollar amounts in effect
under section 1115(1);

(3) CLOTHING ALLOWANCE.—The
amount in effect under section 1162;

(4) NEw DIC RATES.—Each of the dollar
amounts in effect under paragraphs (1) and
(2) of section 1311(a);

(5) OLD DIC RATES.—Each of the dollar
amounts in effect under section 1311(a)(3);

(6) ADDITIONAL DIC FOR SURVIVING SPOUSES
WITH MINOR CHILDREN.—The dollar amount in
effect under section 1311(b);

(7) ADDITIONAL DIC FOR DISABILITY.—Each
of the dollar amounts in effect under sub-
sections (c) and (d) of section 1311; and

(8) DIC FOR DEPENDENT CHILDREN.—Each of
the dollar amounts in effect under sections
1313(a) and 1314.

(c) DETERMINATION OF INCREASE.—(1) The
increase under subsection (a) shall be made
in the dollar amounts specified in subsection
(b) as in effect on November 30, 2003.

(2) Except as provided in paragraph (3),
each such amount shall be increased by the
same percentage as the percentage by which
benefit amounts payable under title Il of the
Social Security Act (42 U.S.C. 401 et seq.) are
increased effective December 1, 2003, as a re-
sult of a determination under section 215(i)
of such Act (42 U.S.C. 415(i)).

(3) Each dollar amount increased pursuant
to paragraph (2) shall, if not a whole dollar
amount, be rounded down to the next lower
whole dollar amount.

(d) SPECIAL RULE.—The Secretary may ad-
just administratively, consistent with the
increases made under subsection (a), the
rates of disability compensation payable to
persons within the purview of section 10 of
Public Law No. 85-857 (72 Stat. 1263) who are
not in receipt of compensation payable pur-
suant to chapter 11 of title 38, United States
Code.

(e) PUBLICATION OF ADJUSTED RATES.—At
the same time as the matters specified in
section 215(i)(2)(D) of the Social Security Act
(42 U.S.C. 415(i)(2)(D)) are required to be pub-
lished by reason of a determination made
under section 215(i) of such Act during fiscal
year 2004, the Secretary of Veterans Affairs
shall publish in the Federal Register the
amounts specified in subsection (b) as in-
creased pursuant to subsection (a).

SEC. 3. REPEAL OF 45-DAY RULE FOR EFFECTIVE
DATE OF AWARD OF DEATH PEN-
SION.

Subsection (d) of section 5110 is amended—

(1) by striking the designation ““(1)"’;

(2) by striking ‘‘death compensation or de-
pendency and indemnity compensation’ and
inserting ‘‘death compensation, dependency
and indemnity compensation, or death pen-
sion’’; and

(3) by striking paragraph (2).

SEC. 4. EXCLUSION OF LUMP-SUM LIFE INSUR-
ANCE PROCEEDS FROM DETERMINA-
TIONS OF ANNUAL INCOME FOR
PENSION PURPOSES.

Subsection (a) of section 1503 is amended—

(1) by striking ‘‘and’ at the end of para-
graph (9);

(2) by striking “materials.” at the end of
paragraph (10)(B) and inserting ‘‘materials;
and’’; and

(3) by adding at the end the following new
paragraph:

““(11) lump-sum proceeds of any life insur-
ance policy or policies on a veteran, for pur-
poses of pension under subchapter Il of this
chapter.”.

SEC. 5. CLARIFICATION OF PROHIBITION ON PAY-
MENT OF COMPENSATION FOR AL-
COHOL OR DRUG-RELATED DIS-
ABILITY.

(@) CLARIFICATION.—Chapter 11 is amend-
ed—

(1) in section 1110, by striking ‘“‘drugs.” and
inserting ‘‘drugs, even if the abuse is sec-

dollar
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ondary to a service-connected disability.”’;
and

(2) in section 1131, by striking ‘‘drugs.”” and
inserting ‘‘drugs, even if the abuse is sec-
ondary to a service-connected disability.”.

(b) APPLICABILITY.—The amendments made
by subsection (a) shall apply to any claim—

(1) filed on or after the date of enactment
of this Act; or

(2) filed before the date of enactment of
this Act and not finally decided as of that
date.

SEC. 6. ALTERNATIVE BENEFICIARIES FOR NA-
TIONAL SERVICE LIFE INSURANCE
AND UNITED STATES GOVERNMENT
LIFE INSURANCE.

(a) NATIONAL SERVICE LIFE INSURANCE.—(1)
Section 1917 is amended by adding at the end
the following new subsection:

“(f)(1) Following the death of the insured
and in a case not covered by subsection (d)—

“(A) if the first beneficiary otherwise enti-
tled to payment of the insurance does not
make a claim for such payment within two
years after the death of the insured, pay-
ment may be made to another beneficiary
designated by the insured, in the order of
precedence as designated by the insured, as if
the first beneficiary had predeceased the in-
sured; and

“(B) if, within four years after the death of
the insured, no claim has been filed by a per-
son designated by the insured as a bene-
ficiary and the Secretary has not received
any notice in writing that any such claim
will be made, payment may (notwith-
standing any other provision of law) be made
to such person as may in the judgment of the
secretary be equitably entitled thereto.

““(2) Payment of insurance under paragraph
(1) shall be a bar to recovery by any other
person.”.

(b) UNITED STATES GOVERNMENT LIFE IN-
SURANCE.—Section 1952 is amended by adding
at the end the following new subsection:

““(c)(1) Following the death of the insured
and in a case not covered by section 1950 of
this title—

“(A) if the first beneficiary otherwise enti-
tled to payment of the insurance does not
make a claim for such payment within two
years after the death of the insured, pay-
ment may be made to another beneficiary
designated by the insured, in the order of
precedence as designated by the insured, as if
the first beneficiary had predeceased the in-
sured; and

“(B) if, within four years after the death of
the insured, no claim has been filed by a per-
son designated by the insured as a bene-
ficiary and the Secretary has not received
any notice in writing that any such claim
will be made, payment may (notwith-
standing any other provision of law) be made
to such person as may in the judgment of the
Secretary be equitably entitled thereto.

““(2) Payment of insurance under paragraph
(1) shall be a bar to recovery by any other
person.”.

(c) TRANSITION PROVISION.—In the case of a
person insured under subchapter | or Il of
chapter 19, title 38, United States Code, who
dies before the date of the enactment of this
Act, the two-year and four-year periods spec-
ified in subsection (f)(1) of section 1917 of
title 38, United States Code, as added by sub-
section (a), and subsection (c)(1) of section
1952 of such title, as added by subsection (b),
as applicable, shall for purposes of the appli-
cable subsection be treated as being the two-
year and four-year periods, respectively, be-
ginning on the date of the enactment of this
Act.

SEC. 7. TIME LIMITATION ON RECEIPT OF CLAIM
INFORMATION PURSUANT TO RE-
QUEST BY DEPARTMENT OF VET-
ERANS AFFAIRS.

(a) IN GENERAL.—Section 5102 is amended
by adding at the end the following new sub-
section:
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“(c) TiIME LIMITATION.—(1) If information
that a claimant and the claimant’s rep-
resentative, if any, are notified under sub-
section (b) is necessary to complete an appli-
cation is not received by the Secretary with-
in one year from the date of such notifica-
tion, no benefit may be paid or furnished by
reason of the claimant’s application.

““(2) This subsection shall not apply to any
application or claim for Government life in-
surance benefits.”.

(b) REPEAL OF SUPERSEDED PROVISIONS.—
Section 5103 is amended—

(1) by striking “‘(a) REQUIRED INFORMATION
AND EVIDENCE.—"’; and

(2) by striking subsection (b).

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect as if
enacted on November 9, 2000, immediately
after the enactment of the Veterans Claims
Assistance Act of 2000 (Public Law 106-475;
114 Stat. 2096).

SEC. 8. BURIAL PLOT ALLOWANCE.

(a) Subsection (b) of section 2303 is amend-
ed—

(1) in the matter preceding paragraph (1),
by striking ‘“‘a burial allowance under such
section 2302, or under such subsection, who
was discharged from the active military,
naval, or air service for a disability incurred
or aggravated in line of duty, or who is a vet-
eran of any war’” and inserting ‘“‘burial in a
national cemetery under section 2402 of this
title”’; and

(2) in paragraph (2), by striking ‘‘(other
than a veteran whose eligibility for benefits
under this subsection is based on being a vet-
eran of any war)’” and inserting “‘is eligible
for a burial allowance under section 2302 of
title or under subsection (a) of this section,
or was discharged from the active military,
naval, or air service for a disability incurred
or aggravated in line of duty, and such vet-
eran’’.

(b) Section 2307 is amended in the last sen-
tence by striking “‘and (b)”’ and inserting
“and (b)(2)".

SEC. 9. PROVISION OF MARKERS FOR PRIVATELY
MARKED GRAVES.

(a) IN GENERAL.—Subsection (d) of section
502 of the Veterans Education and Benefits
Expansion Act of 2001 (Public Law 107-103;
115 Stat. 995), as amended by section 203 of
the Veterans Benefits Act of 2002 (Public
Law 107-330; 116 Stat. 2824), is further amend-
ed by striking ‘“‘September 11, 2001 and in-
serting ‘““November 1, 1990"".

(b) EFFeCTIVE DATE.—The amendment
made by subsection (a) shall take effect as if
included in the enactment of section 502 of
Public Law 107-103.

SEC. 10. EXPANSION OF BURIAL ELIGIBILITY FOR
REMARRIED SPOUSES.

(a) IN GENERAL.—Paragraph (5) of section
2402 is amended by striking ‘“‘(which for pur-
poses of this chapter includes an
unremarried surviving spouse who had a sub-
sequent remarriage which was terminated by
death or divorce)’” and inserting ‘‘(which for
purposes of this chapter includes a surviving
spouse who remarries following the veteran’s
death)”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to deaths
occurring on or after the date of the enact-
ment of this Act.

SEC. 11. MAKE PERMANENT AUTHORITY FOR
STATE CEMETERY GRANTS PRO-
GRAM.

(@) PERMANENT  AUTHORIZATION.—Para-

graph (2) of section 2408(a) is amended—

(1) by striking ‘“‘for fiscal year 1999 and for
each succeeding fiscal year through fiscal
year 2004’’; and

(2) by adding at the end ‘““Funds appro-
priated under the preceding sentence shall
remain available until expended.”’.
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(b) TECHNICAL AMENDMENT.—Subsection (e)
of section 2408 is amended by striking “Sums
appropriated under subsection (a) of this sec-
tion shall remain available until expended.”.
SEC. 12. FORFEITURE OF BENEFITS FOR SUBVER-

SIVE ACTIVITIES.

(a) ADDITION OF CERTAIN OFFENSES.—Para-
graph (2) of section 6105(b) is amended by
striking ‘‘sections 792, 793, 794, 798, 2381, 2382,
2383, 2384, 2385, 2387, 2388, 2389, 2390, and chap-
ter 105 of title 18 and inserting ‘‘sections
175, 229, 792, 793, 794, 798, 831, 1091, 2332a, 2332b,
2381, 2382, 2383, 2384, 2385, 2387, 2388, 2389, 2390,
and chapter 105 of title 18”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to claims
filed after the date of the enactment of this
Act.

SEC 13. VETERANS’ ADVISORY COMMITTEE ON
EDUCATION.

Section 3692 is amended—

91) in subsection (a), by inserting ‘‘as far as
practicable’ after “‘include”’;

(2) in subsections (a) and (b), by striking
‘“‘chapter 106’ and inserting ‘‘chapter 1606’
both places it appears; and

(3) in subsection (c), by striking ‘2003’ and
inserting ‘“2013"".

SEC. 14. REPEAL OF EDUCATION LOAN PRO-
GRAM.

(a) TERMINATION OF PROGRAM.—No loans

shall be made under subchapter 11l of chap-

ter 36 after the date of the enactment of this

Act, and such subchapter shall be repealed 90

days after such date of enactment.

(b) CLOSING OF LOAN FUND.—AIl monies in
the revolving fund established in the Treas-
ury of the United States of America known
as the ““Department of Veterans Affairs Edu-
cation Loan Fund” (the “Fund’’) on the day
before the date of repeal of such subchapter
111 shall be transferred to the Department of
Veterans Affairs Readjustment Benefits Ac-
count, and the Fund shall be closed.

(c) DISCHARGE OF LIABILITY.—The liability
on any education loan debt outstanding
under such subchapter 111 shall be dis-
charged, and any overpayments declared
under section 3698(e)(1) of that subchapter
shall be waived without further process on
the date funds are transferred as referred to
in subsection (b) of this section.

(d) TECHNICAL AMENDMENT.—On the date of
repeal of such subchapter Ill, as provided
herein, the table of sections at the beginning
of chapter 36 shall be amended by striking
the items relating to subchapter I11I.

(e) CONFORMING AMENDMENT.—(1) Chapter
34 is amended—

(A) by repealing paragraph (2) of section
3462(a); and

(B) in paragraph (1) of section 3485(e), by
striking ‘‘(other than an education loan
under subchapter I11)”.

(2) Section 3512 is amended by repealing
subsection (f).

(3) The amendments made by paragraphs
(1)(B) and (2) shall take effect 90 days after
the date of the enactment of this Act.

SEC. 15. RESTORATION OF CHAPTER 35 EDU-
CATION BENEFITS OF CERTAIN INDI-
VIDUALS.

(a) RESTORATION.—Subsection (h) of sec-
tion 3512 is amended by inserting ‘‘or is in-
voluntarily ordered to full-time National
Guard duty under section 502(f) of title 32"
following “‘title 10”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect as of
September 11, 2001.

SEC. 16. EXPANSION OF MONTGOMERY GI BILL
EDUCATION BENEFITS FOR CERTAIN
SELF-EMPLOYMENT TRAINING.

(a) SELF-EMPLOYMENT TRAINING.—Subpara-
graph (B) of section 3002(3) is amended—

(1) in clause (i) by striking “‘and’’;

(2) by adding at the end the following
clause:
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“(iii) a program of self-employment on-job
training approved as provided in section
3677(d) of this title; and”.

(b) PROGRAM APPROVAL.—Section 3677 is
amended—

(1) in subsections (a) and (c), by inserting
“self-employment on-job training or’ after
“other than’’;

(2) in subsection (b)(1), by inserting ‘“‘de-
scribed in subsection (a)” after ‘‘offering
training’’; and

(3) by adding at the end the following new
subsection:

“(d)(1) Any State approving agency may
approve a program of self-employment on-
job training for purposes of chapter 30 of this
title only when it finds that the training is
generally recognized as needed or accepted
for purposes of obtaining licensure to engage
in the self-employment occupation or is re-
quired for ownership and operation of a fran-
chise that is the objective of the training.

““(2) The training entity offering the train-
ing for which approval is sought under this
chapter must submit to the State approving
agency a written application for approval, in
the form and with the content as prescribed
by the Secretary, which shall include such
information as is required by the State ap-
proving agency.

“(3) As a condition for approving a pro-
gram of self-employment on-job training, the
State approving agency must find upon in-
vestigation that the following criteria are
met:

“(A) The training content is adequate to
qualify the eligible individual for the self-
employment occupation that is the objective
of the training.

“(B) The training consists of full-time
training for a period of less than six months.

“(C) The length of the training period is
not longer than that customarily required to
obtain the knowledge, skills, and experience
needed to successfully engage in the par-
ticular self-employment occupation that is
the objective of the training.

‘(D) The training entity has adequate in-
structional space, equipment, materials, and
personnel to provide satisfactory training on
the job.

“(E) The training entity keeps adequate
records of each trainee’s progress toward the
self-employment objective and, at the end of
the training period, issues a license, certifi-
cate, or other document recording the indi-
vidual’s successful completion of the train-
ing program.

“(F) The training entity and the self-em-
ployment on-job training program meet such
other criteria as the Secretary may prescribe
and as the State approving agency, with the
Secretary’s approval, may establish.”.

(c) CONFORMING AMENDMENT.—Paragraph
(2) of section 3687(a) is amended by inserting
““subsections (a), (b), and (c) of”” before ‘“‘sec-
tion 3677".

(d) EFFeCTIVE DATE.—The amendments
made by this section shall take effect on the
date six months after the enactment of this
Act and shall apply to self-employment on-
job training approved and pursued on or
after that date.

THE SECRETARY OF VETERANS AF-
FAIRS
Washington, DC, April 25, 2003.
Hon. RICHARD B. CHENEY,
President of the Senate,
Washington, DC.

DEAR MR. PRESIDENT: | am transmitting a
draft bill, the ‘““Veterans Programs Improve-
ment Act of 2003’. | request that this draft
bill be referred to the appropriate committee
for prompt consideration and enactment.
INCREASE IN RATES OF DISABILITY COMPENSA-

TION AND DEPENDENCY AND INDEMNITY COM-

PENSATION

Section 2 of the draft bill would direct the
Secretary of Veterans Affairs to increase ad-
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ministratively the rates of disability com-
pensation for veterans with service-con-
nected disability and of dependency and in-
demnity compensation (DIC) for the sur-
vivors of veterans whose deaths are service
related, effective December 1, 2003. As pro-
vided in the Presidents fiscal year (FY) 2004
budget request, the rate of increase would be
the same as the cost-of-living adjustment
(COLA) that will be provided under current
law to Social Security recipients, which is
currently estimated to be 2 percent. We be-
lieve this proposed COLA is necessary and
appropriate to protect the affected benefits
from the eroding effects of inflation.

We estimate that enactment of this section
would cost $355 million during FY 2004 and
$4.3 billion over the period FY 2004 through
FY 2013. However, this cost is already as-
sumed in the Budget baseline and, therefore,
would not have any effect on direct spending.
REPEAL OF 45-DAY RULE FOR EFFECTIVE DATE

OF AWARD OF DEATH PENSION AND EXCLUSION

OF LUMP-SUM INSURANCE PROCEEDS FROM DE-

TERMINATIONS OF ANNUAL INCOME FOR PEN-

SION PURPOSES

Section 3 of the draft bill would amend 38
U.S.C. §5110(d) to make an award of death
pension effective the first day of the month
in which the death occurred if the claim is
received within one year from the date of
death. Section 4 of the draft bill would
amend 38 U.S.C. §1503(a) to add lump-sum
proceeds of life insurance policies to the list
of payments that do not count as income for
purposes of determining eligibility for death
pension benefits administered by the Depart-
ment of Veterans Affairs (VA) under chapter
15 of title 38, United States Code.

Under 38 U.S.C. §5110(a), an award based on
a death pension claim received more than 45
days after the veterans death can be effec-
tive no earlier than the date of the claim.
Pursuant to current 38 U.S.C. §5110(d)(2),
however, if VA receives an application for
death pension within 45 days of the veteran’s
death, then the effective date of a death pen-
sion award is the first day of the month in
which the death occurred. Section 5110(d)(2)’s
original one-year period was reduced to the
current 45 days by the Deficit Reduction Act
of 1984, Pub. L. No. 98-369, 98 Stat. 494, 854-
901, as a cost-saving measure. Unfortunately,
the ““45-day rule’ created a situation that
has led to unfair and unequal treatment of
applications for VA death pension.

The practical effect of the ““45-day rule” in
many cases has been to exclude lump-sum
life insurance proceeds received within 45
days of the veteran’s death from the count-
able income for pension claimants who file
their claims more than 45 days after the date
of the veteran’s death. In contrast, claim-
ants who both receive insurance proceeds
and file pension claims within 45 days of the
veteran’s death have insurance proceeds
counted as annual income, often reducing or
precluding pension benefits during their first
year of potential eligibility. In other words,
claimants who receive insurance proceeds
within 45 days of death, but who wait 45 days
or longer to file pension claims, can receive
pension effective from the date of claim
without regard to recently-received insur-
ance proceeds. In essence, claimants receiv-
ing lump-sum insurance proceeds under the
current law are encouraged to forego entitle-
ment from the date of death in exchange for
the exclusion of the insurance payment in
determining countable income for the fol-
lowing 12 months.

While many veterans’ advocates are aware
of this situation and advise claimants who
receive life insurance proceeds within 45
days of death to postpone filing their claims,
the current law unfairly penalizes claimants
who are not well versed in such technical de-
tails. Fairness dictates that VA rules and
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procedures be straightforward, particularly

for claimants who are coping with the losses

of loved ones. Consequently, we believe the

““45-day rule” should be eliminated in favor

of a rule making death pension benefits ef-

fective from the first day of the month of the
veterans death if the claim is received with-
in one year of that date.

However, we believe that this change must
go hand in hand with an amendment, pro-
vided in section 4 of the draft bill, excluding
lump-sum life insurance proceeds from the
computation of income for death pension
purposes. Lump-sum life insurance proceeds
of genuine consequence are more appro-
priately address in terms of net worth, as
provided in 38 U.S.C. §1543, than in terms of
income. Pursuant of section 1543, a claimant
is ineligible to receive death pension benefits
if his or her net worth is such that it is rea-
sonable that some portion of it should be
consumed for his or her maintenance. In our
view, a surviving spouse whose income, ex-
cluding lump-sum life insurance proceeds,
and net worth do not constitute a bar to pen-
sion deserves help from VA.

We believe these proposed amendments are
necessary and appropriate to eliminate un-
equal treatment of death pension applicants
and to uphold one of the fundamental prin-
ciples of the pension program, which is to en-
sure that those with the greatest need re-
ceive the greatest benefit.

We estimate that the net effect of enact-
ment of both section 3 and section 4 would
cost $649 thousand for FY 2004 and $12.8 mil-
lion for the ten-year period FY 2004 through
FY 2013.

CLARIFICATION OF PROHIBITION ON PAYMENT OF
COMPENSATION FOR ALCOHOL OR DRUG-RE-
LATED DISABILITY
Section 5(a) of the draft bill would amend

38 U.S.C. §§1110 and 1131 to clarify that the
prohibition on payment of compensation for
a disability that is a result of the veteran’s
own abuse of alcohol or drugs applies even if
the abuse is secondary to a service-connected
disability. Section 5(b) would make that
amendment applicable to claims filed on or
after the date of enactment and to claims
filed before then but not finally decided as of
that date.

Section 1110 and 1131 of title 38, United
States Code, authorize the payment of com-
pensation for disability resulting from injury
or disease incurred or aggravated in line of
duty in active service, during a period of war
or during other than a period of war, respec-
tively. Sections 1110 also currently provide,
“but on compensation shall be paid if the
disability is a result of the veterans own
willful misconduct or abuse of alcohol or
drugs.”” Before their amendment in 1990, the
provisions currently codified in sections 1110
and 1131 prohibited compensation “‘if the dis-
ability is the result of the veteran’s own
willful misconduct.” In 1990, they were
amended to also prohibit compensation if
the disability is a result of the veteran’s own
alcohol or drug abuse.

VA has long interpreted those provisions
to authorize compensation not only for dis-
ability immediately resulting from injury or
disease incurred or aggravated in service,
but also for disability more remotely result-
ing from such injury or disease. That inter-
pretation is embodied in 38 C.F.R. §3.310(a),
which provides that, generally, disability
which is proximately due to or the result of
a service-connected disease or injury shall be
service connected. Thus, VA pays compensa-
tion for primary service-connected disability
and for secondary service-connected dis-
ability. However, consistent with the plain
meaning of sections 1110 and 1131, if a dis-
ability, whether primary or secondary, is a
result of the veteran’s own alcohol or drug
abuse, VA did not pay compensation.
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This has changed. On February 2, 2001, a
three-judge panel of the United States Court
of Appeals for the Federal Circuit inter-
preted section 1110 as not precluding com-
pensation for an alcohol or drug-abuse-re-
lated disability arising secondarily from a
service-connected disability. Allen V.
Prncipi, 237 F.3d 1368, 1370 (Fed. Cir. 2001).
More specifically, the panel held that section
1110 ‘““‘does not preclude compensation for an
alcohol or drug abuse disability secondary to
a service-connected disability or use of an al-
cohol or drug abuse disability as evidence of
the increased severity of a service-connected
disability.” Id. at 1381. The Government filed
a petition for rehearing and rehearing en
banc, which the panel and full court denied
on October 16, 2001. Allen v. Pincipi, 268 F.3d
1340, 1341 (Fed. Cir. 2001). However, five of the
eleven judges who considered the petition for
rehearing en banc dissented from the order
denying rehearing, opening that that court’s
interpretation is wrong. 268 F.3d at 1341-42.

We are concerned that payment of addi-
tional compensation based on the abuse of
alcohol or drugs is contrary to congressional
intent and is not in veterans’ best interests
because it removes an incentive to refrain
from debilitating and self-destructive behav-
ior.

The Federal Circuit’s interpretation in
Allen could also greatly increase the amount
of compensation VA pays for service-con-
nected disabilities. Under the court’s inter-
pretation, any veteran with a service-con-
nected disability who abuses alcohol or drugs
is potentially eligible for an increased
amount of compensation if he or she can
offer evidence that the substance abuse is a
way of coping with the pain or loss the dis-
ability causes. Under this interpretation, al-
cohol or drug abuse disabilities that are sec-
ondary to either physical or mental dis-
orders are compensable.

The potential for increased costs is illus-
trated by mental disorders, which are fre-
quently associated with alcohol and drug
abuse. Almost 421,000 veterans are currently
receiving compensation for a service-con-
nected mental disability. All but 97,000 of
those disabilities are currently rated less
than 100 percent disabling and could poten-
tially be rated totally disabling on the basis
of secondary alcohol or drug abuse. Even if
the service connection of disability from al-
cohol or drug abuse does not result in an in-
creased schedular evaluation, temporary
total evaluations could be assigned whenever
a veteran is hospitalized for more than twen-
ty-one days for treatment or observation re-
lated to the abuse. Even the 97,000 cases of a
service-connected mental disability evalu-
ated at 100 percent disabling have potential
for increased compensation for secondary al-
cohol or drug abuse if the statutory criteria
for special monthly compensation are met.

The potential increase in compensation
does not end there. Under the Federal Cir-
cuit’s interpretation, VA is required to pay
compensation for the secondary effects of
the abuse of alcohol or drugs. Once alcohol
or drug abuse is service connected as being
secondary to another service-connected dis-
ability, then service connection can be es-
tablished for any disability that is a result of
the service-connected abuse of alcohol or
drugs. If alcohol or drug abuse results in a
disease, such as cirrhosis of the liver, then
that disease would also be service connected
and provide a basis for compensation under
the court’s interpretation.

Of course, an increase in the amount of
compensation VA pays for service-connected
disabilities will increase the benefit cost of
the compensation program. Section 5 of this
draft would avoid those increased costs. Our
estimate of savings that would result from
enactment of the draft bill is based on the
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payment of only basic compensation for al-
cohol or drug abuse disabilities secondary to
service-connected disabilities (i.e., it does
not consider temporary total evaluations,
special monthly compensation, or compensa-
tion for the secondary effects of alcohol or
drug abuse). We estimate that this provision
would result in benefit cost savings of $127
million and administrative cost savings of
$44 million in FY 2004 and benefit cost sav-
ings of $4.6 billion and administrative cost
savings of $97 million for the ten-month pe-

riod FY 2004 through FY 2013.

ALTERNATIVE BENEFICIARIES FOR NATIONAL
SERVICE LIFE INSURANCE AND UNITED STATES
GOVERNMENT LIFE INSURANCE
Section 6 would authorize the payment of

unclaimed National Service Life Insurance

(NSLI) and United States Government Life

Insurance (USGLI) proceeds to an alter-

native beneficiary.

Under current law, there is no time limit
under which a named beneficiary of an NSLI
or USGLI policy is required to claim the pro-
ceeds. Consequently, when the insured dies
and the beneficiary does not file a claim for
the proceeds, VA is required to hold the un-
claimed funds indefinitely in order to honor
any possible future claims by the bene-
ficiary. VA holds the proceeds as a liability.
While extensive efforts are made to locate
and pay these individuals, there are cases
where the beneficiary simply cannot be
found. Under current law, we are not per-
mitted to pay the proceeds to a contingent
or alternative beneficiary unless we can de-
termine that the principal beneficiary pre-
deceased the insured. Consequently, payment
of the proceeds to other beneficiaries is with-
held.

A majority of the existing liabilities of un-
claimed proceeds were established over ten
years ago. As time passes, the likelihood of
locating and paying a principal beneficiary
becomes more remote. In fact, the older a li-
ability becomes, the more unlikely it is that
it will ever be paid even though other legiti-
mate heirs of the insured have been located.

Section 6 would authorize the Secretary to
pay NSLI and USGLI proceeds to an alter-
native beneficiary when the proceeds have
not been claimed by the named beneficiary
within two years following the death of the
insured or within two years of this bill’s en-
actment, whichever is later. The principal
beneficiary would have two years following
the insured’s death to file a claim. After-
ward, a contingent beneficiary would have
two additional years within which to file a
claim. Payment would be made as if the
principal beneficiary had predeceased the in-
sured. If there is no contingent beneficiary
to receive the proceeds, payment would be
made to those equitably entitled, as deter-
mined by the Secretary. As occurs under cur-
rent law, no payment would be made if pay-
ment would escheat to a State. Such pay-
ment would bar recovery of the proceeds by
any other individual.

Section 6 of the bill would apply retro-
actively as well as prospectively, and is simi-
lar to the time-limitation provisions of the
Servicemember’s and Veterans’ Group Life
Insurance programs and the Federal Employ-
ees Group Life Insurance program.

Insofar as payment to beneficiaries is
made from the insurance trust funds, there
are no direct appropriated benefit costs asso-
ciated with this section of the bill. The li-
abilities are already set aside and would
eventually be paid, either as payment to
beneficiaries that eventually claim the pro-
ceeds, or released from liability reserves and
paid as dividends.

There are approximately 4,000 existing
policies in which payment has not been made
due to the fact that we cannot locate the pri-
mary beneficiary, despite extensive efforts.
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Over the years, the sum of moneys had as ag-
gregated to approximately $23 million. Each
year, about 200 additional policies (with an
average face value of $9600, or approximately
$1.9 million annually) are placed into this li-
ability because the law prohibits payment to
a contingent beneficiary or to the veteran’s
heirs. It is estimated that approximately
two-thirds of the 4,000 policies would eventu-
ally be paid as a result of this legislation.
Additionally, in anticipation of the fact that
VA will not be able to pay about one-third of
these policies, nearly $7 million has already
been released to surplus and made available
for dividend distribution.

VA estimates that the enactment of this
section would result in costs of $15 million
during the five-year period FY 2004 through
FY 2008 and a total of $17 million during the
ten-year period FY 2004 through FY 2013.
TIME LIMITATION ON RECEIPT OF CLAIM INFOR-

MATION PURSUANT TO REQUEST BY DEPART-

MENT OF VETERANS AFFAIRS

Section 7(a) and (b) of the draft bill would
make a technical correction to the statutory
provisions created by the Veterans Claims
Assistance Act of 2000 (VCAA), Pub. L. No.
106-475, 114 Stat. 2096. Section 7(c) would
make that correction effective as if enacted
immediately after the VCAA.

Before the enactment of the VCAA, 38
U.S.C. §5103(a) required VA, if a claimant’s
application for benefits was incomplete, to
notify the claimant of the evidence nec-
essary to complete the application. Section
5103(a) further provided: “If such evidence is
not received within one year from the date of
such notification, no benefits may be paid or
furnished by reason of such application.”

In accordance with former section 5103(a),
VA regulations provide that, if evidence re-
quested in connection with a claim is not
furnished within one year after the date of
request, the claim will be considered aban-
doned. After the expiration of one year, VA
will take no further action unless it receives
a new claim. Furthermore, should the right
to benefits be finally established, benefits
based on such evidence would commence no
earlier than the date the new claim was
filed. 38 C.F.R. §3.158(a).

Before the enactment of the VCAA, title
38, United States Code, contained no provi-
sion requiring VA to notify a claimant of the
evidence necessary to substantiate a claim.

Section 3(a) of the VCAA struck former 38
U.S.C. §§5102 and 5103 and added new sections
5102 and 5103. 114 Stat. at 2096-97. Now sec-
tion 5102(b) requires VA, i i ’
plication for a benefit is i
tify the claimant (and his or her representa-
tive, if any) of the information necessary to
complete the application. Section 5102 con-
tains no provision concerning a time limita-
tion for the submission of information nec-
essary to complete an application.

Now section 5103(a) requires VA, upon re-
ceipt of a complete or substantially com-
plete application for benefits, to notify the
claimant (and his or her representative, if
any) of any information and evidence not
previously provided to VA that is necessary
to substantiate the claim. Furthermore, that
notice must indicate which portion of that
information and evidence, if any, is to be
provided by the claimant and which portion,
if any, VA will attempt to obtain on the
claimant’s behalf. Section 5103(b)(1) provides,
in the case of information or evidence that
the claimant is notified is to be provided by
him or her, if VA does not receive such infor-
mation or evidence within one year from the
date of such notification, no benefit may be
paid or furnished by reason of the claimant’s
application.

As a result of the amendments made by the
VCAA, the statutory provision imposing a
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one-year limitation now relates to the sub-
stantiation of claims rather than to the com-
pletion of applications. We do not believe
Congress intended this change from prior
law. This change raises several potential
problems.

Without a statutory limitation of one year
to complete an application, VA no longer has
a statutory basis for closing an application
as abandoned. Thus, if a claimant were to
submit an incomplete application for bene-
fits, but not respond to VA’s notice of the in-
formation necessary to complete it until
many years later, the award of any benefit
granted on the basis of that application
would have to be effective from the date of
the application, even though the claimant
took no action to complete it for many
years. Further, it appears that VA would be
authorized to close or deny the claim based
on the claimant’s failure to respond. We do
not believe Congress intended this result.
Rather, we believe that the former one-year
statutory limitation on the time available to
complete an application should be restored.

The statutory limitation of one year to
substantiate a claim also raises potential
problems. One such problem is the possi-
bility that courts will interpret the provi-
sion to preclude VA from deciding a claim
until one year has expired from the date VA
gives notice of the information and evidence
necessary to substantiate the claim. Exactly
that interpretation was offered by several
veterans service organizations challenging
VA’s regulations implementing the VCAA.
Under those regulations, as part of VA’s no-
tice under section 5103(a), VA will request
the claimant to provide any evidence in the
claimant’s possession that pertains to the
claim. We ask for the evidence within 30
days, but tell the claimant that one year is
available to respond. If the claimant has not
responded to the request within 30 days, VA
may decide the claim before expiration of
the one year, based on all the information
and evidence contained in the file, including
information and evidence it has obtained on
the claimant’s behalf. However, VA will have
to readjudicate the claim if the claimant
subsequently provides the information and
evidence within one year of the date of the
request. 38 C.F.R. §3.159(b)(1).

VA issued those rules “to allow for the
timely processing of claims.” 66 Fed. Reg.
17,834, 17,835 (2001). Once an application had
been substantially completed, VA does not
want to have to wait one year to decide the
claim, given the large backlog of claims
awaiting adjudication by VA and the Sec-
retary’s commitment to reducing the back-
log and shortening the time VA takes to ad-
judicate claims. What VA considers to be
Congress’ inadvertent moving of the one-
year limitation from the provision relating
to completion of applications to the provi-
sion relating to the substantiation of claims
could impede VA'’s efforts to improve service
to veterans. VA doubts that Congress in-
tended to require VA, after requesting evi-
dence from a claimant, to keep the claim
open and pending for a full year if the claim-
ant has not responded.

Furthermore, section 5103(b)(1)’s clear and
unambiguous language appears to prohibit
the payment of benefits even though VA
could allow a claim. For example, VA might
be able to allow a claim on the basis of evi-
dence VA obtained on the claimant’s behalf,
even though the claimant has not provided
the evidence requested of him or her. Or VA
might find clear and unmistakable error in a
prior denial and need to grant benefits on
the claim that was erroneously denied. Yet
section 5103(b)(1) prohibits the payment or
furnishing of any benefit if VA does not re-
ceive within one year the information or evi-
dence the claimant is to provide according to
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VA'’s notice. Surely, Congress did not intend
such a results.

Finally, some of VA’s pro-veteran regula-
tions will have to be changed unless the one-
year time limitation is removed from section
5103. For example, 38 C.F.R. §20.1304(a) per-
mits an appellant to submit additional evi-
dence during the 90 days following notice
that an appeal has been certified to the
Board of Veterans’ Appeals and the appellate
record has been transferred to the Board.
That 90-day period may extend beyond the
one-year period following notice of the infor-
mation and evidence necessary to substan-
tiate the claims given under section 5103(a),
in which case it would conflict with the stat-
utory mandate that ‘‘no benefit may be paid
or furnished by reason of the claimant’s ap-
plication” if VA does not receive the evi-
dence within one year from the date of the
section 5103(a) notice. Another potentially
conflicting regulation is 38 C.F.R. §3.156(b),
which deems new and material evidence re-
ceived before expiration of the one-year ap-
peal period (beginning when notice of the de-
cision on a claim is sent) or before an appel-
late decision is made if a timely appeal is
filed to have been filed in connection with
the claim pending at the beginning of the ap-
peal period. Because the one-year appeal pe-
riod necessarily extends beyond the one-year
substantiation period, the regulation author-
izes the grant of benefits based on evidence
not timely received under section 5103(b),
contrary to the statutory mandate.

Accordingly, we propose a technical
amendment to sections 5102 and 5103 that
would prevent these problems. Section 7
would restore the one-year limitation to sec-
tion 5102 and remove it from section 5103. It
would make these technical amendments ef-
fective as if enacted immediately after the
VCAA.

No costs are associated with this proposal.
These amendments would allow VA to close
inactive or abandoned claims and would pre-
vent unjustified retroactive awards.

BURIAL PLOT ALLOWANCE

Section 8 of the draft bill would amend 38
U.S.C. 8§2303(b) and 2307 to authorize pay-
ment of the burial plot allowance to states
for each veteran interred in a state veterans
cemetery at not cost to the veteran’s estate
or survivors.

Current section 2302(b)(1) authorizes VA to
pay to a state a $300 plot or interment allow-
ance for each eligible veteran buried in
qualifying state veterans’ cemetery. Such al-
lowance authorized only if the veteran: (1)
was a veteran of any war; (2) was discharged
from active service for a service-connected
disability; (3) was receiving VA compensa-
tion or pension at the time of death; or (4)
died in a VA facility. Under current section
2307, survivors of veterans who die as a result
of service-connected disabilities may seek
reimbursement of burial and funeral ex-
penses not exceeding $2,000. If, however, a
burial and funeral allowance is paid to a vet-
eran’s survivors under section 2307, states
cannot also receive a plot allowance for bur-
ial of the veteran. The proposed amendment
would expand VA'’s authority to pay the plot
allowance to states for burial in State vet-
erans’ cemeteries of all eligible peacetime
veterans and all wartime veterans who die of
service-connected disabilities.

This amendment would encourage state
participation in the State Cemetery Grants
Program. In 1978, Congress established the
State Cemetery Grants Program to com-
plement VA’s national cemetery system by
assisting states in providing burial plots for
veterans in areas where existing national
cemeteries cannot satisfy veterans’ burial
needs. State officials have indicated to VA
that they consider future maintenance costs
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when deciding whether to pursue a state
cemetery grant. To the extent that the
amendment would help defray those mainte-
nance costs and encourage states to estab-
lish veterans’ cemeteries, it would make the
benefit of burial in such a cemetery an ac-
cessible option for more veterans.

The proposed amendment would allow
states to receive plot allowance payments
for approximately 1,200 additional inter-
ments annually. We estimate the costs asso-
ciated with the enactment of this amend-
ment would be $360,000 for FY 2004 and $3.6
million for the ten-year period from FY 2004
through FY 2013.

PROVISION OF MARKERS FOR PRIVATELY
MARKED GRAVES

Section 9 would change the applicability
date of VA’s current authority to provide a
marker for the private-cemetery grave of a
veteran, regardless of whether the grave has
been marked at private expense. Section
2306(a) of title 38, United States Code, has
long authorized VA to provide a Government
headstone or marker for the unmarked grave
of an eligible individual. Section 502 of the
Veterans Education and Benefits Expansion
Act of 3001, Pub. L. No. 107-103, §502, 115 Stat.
976, 994, which was signed into law on Decem-
ber 27, 2001, authorized VA to furnish appro-
priate marker for the grave of an eligible
veteran buried in a private cemetery, regard-
less of whether the grave was already
marked with a non-Government marker.
This authorization was made applicable to
veterans who died on or after that Act’s en-
actment date. Public Law 107-440 extended
this authority to include deaths.

Under current law, if a veteran died before
September 11, 2001, provision of a Govern-
ment headstone or market is authorized only
if the veterans’ grave is unmarked. If a vet-
eran died after September 11, 2001, provision
of a Government headstone or market is au-
thorized regardless of whether the grave is
already marked at private expense. While re-
cent changes in the law have allowed VA to
begin to meet the needs of families who view
the government-furnished market as a
means of honoring and publicly recognizing a
veteran’s military service, VA is now in the
difficult position of having to deny a benefit
based solely on when a veteran died.

Moreover, the law has never precluded the
addition of a privately purchased headstone
to a grave after place of a government-fur-
nished marker, resulting in double marking.
However, when a private marker had been
placed in the first instance, a Government
marker may not be provided if the veteran
died before September 11, 2001. We believe
this creates an arbitrary distinction
disadvantaging families who promptly ob-
tained a private marker.

From October 18, 1979, until November 1,
1990, with the enactment of the Omnibus
Budget and Reconciliation Act of 1990, VA
paid a headstone or marker allowance to
those families who purchased a private head-
stone or marker in lieu of a Government
headstone or marker. Those families all had
the opportunity to benefit from the VA-
marker program. Our proposal would benefit
families of those veterans who died between
November 1, 1990, and September 11, 2001.

We estimate that the mandatory cost of
this proposal would be $4.9 million if FY 2004
and $12.4 million during the period FY 2004
through FY 2013.

EXPANSION OF BURIAL ELIGIBILITY FOR
REMARRIED SPOUSES

Section 10 would allow a veteran’s sur-
viving spouse who marries a non-veteran
after the veteran’s death to be eligible for
burial in a VA national cemetery based on
his or her marriage to the veteran. Over the
last several years, the National Cemetery
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Administration has seen an increase in the
number of requests for burial of a veteran’s
widow or widower who has married a non-
veteran after the veteran has died. These
cases involve spouses of veterans who have
been married for many years and have raised
a family with the veteran. Typically, the
veteran’s children and grandchildren, and of
the current spouse, support the burial of the
decedent with the original veteran-spouse in
a VA national cemetery. However, current
law does not permit it if the remarriage re-
mained in effect when the veteran’s survivor
predeceased the new spouse.

Public Law 103-446 revised eligibility cri-
teria for burial in a national cemetery to re-
instate burial eligibility for a surviving
spouse of an eligible veteran whose subse-
quent remarriage to a non-veteran has been
terminated by death or dissolved by divorce.
The current proposal would be consistent
with that amendment in further acknowl-
edging the importance of the first marriage
to the veteran’s family. This proposal would
allow the deceased veteran to be buried with
a spouse with whom he or she always ex-
pected to be buried with a spouse with whom
he or she always expected to be buried. It
would also allow the veteran’s children to
visit a single gravesite to pay their respects
to their parents.

We estimate that the cost associated with
this proposal would be minimal. The average
number of requests for burials for individuals
previously married to an eligible veteran
who subsequently married a non-veteran is
estimated to be 200 per year; the majority of
these burials would be second interments.
The cost of a second interment (including a
headstone or marker) in a VA national ceme-
tery ranges from just over $400 to nearly
$800, depending on the type of burial and
placement of the remains, with an average
cost of approximately $550. For FY 2004, we
anticipate the cost of the proposal would be
$110,000. Our ten-year cost estimate (FY 2004
through FY 2013) is $1.1 million.

MAKE PERMANENT AUTHORITY FOR STATE
CEMETERY GRANTS PROGRAM

Section 2408 of title 38, United States Code,
authorizes VA to make grants to states to
assist them in establishing, expanding, or
improving state veterans’ cemeteries. Sec-
tion 2408(a)(2) currently authorizes appro-
priations for making those grants through
fiscal year 2004. Section 11 of our proposed
bill would permanently authorize such ap-
propriations.

VA'’s State Cemetery Grants Program is an
important component in meeting the burial
needs of our Nation’s veterans. State vet-
erans’ cemeteries supplement VA’s national
cemetery system in providing burial options
to veterans throughout the Nation. VA’s
State Cemetery Grants Program has already
helped to fund 49 operational state veterans’
cemeteries, and six more are under construc-
tion. VA has received over 30 additional pre-
applications from states requesting grants.
There is a tremendous, on-going demand for
grants to improve or expand existing state
veterans’ cemeteries, and VA’s proposal
would assist long-term planning for this im-
portant program.

Appropriations for VA’'s State Home
Grants Program (authorized by subchapter
111 of chapter 81, title 38, United States Code)
are permanently authorized under 38 U.S.C.
§7133(a). The amendment made by section 11
of this bill would improve the consistency in
the operation of the two programs.

The costs associated with this proposal
would be those included in VA’s annual
budget request for use in providing grants to
states. The President’s budget submission to
Congress for FY 2004 includes a request for
$32 million for the State Cemetery Grants
Program.
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FORFEITURE OF BENEFITS FOR SUBVERSIVE
ACTIVITIES

Section 12 would amend 38 U.S.C. §6105 to
supplement the list of offenses conviction of
which would result in a bar to all gratuitous
VA benefits. Section 6105 provides that an in-
dividual convicted after September 1, 1959, of
any of several specified offenses involving
subversive activities shall have no right to
gratuitous benefits, including national ceme-
tery burial, under laws administered by the
Secretary of Veterans Affairs and that no
other person shall be entitled to such bene-
fits on account of such individual. Congress’
primary concern in enacting this provision
was to prevent VA benefits from being pro-
vided based on military service of persons
found guilty of offenses involving national
security. This proposal would amend section
6105 to supplement the list of offenses con-
viction of which would result in a bar to all
gratuitous VA benefits to include additional
offenses that have come into being since en-
actment of section 6105.

This proposal would extend the current
prohibition on payments of gratuitous bene-
fits to persons convicted of subversive activi-
ties to include six additional classes of ac-
tivities. The following offenses from title 18,
United States Code, would be added: sections
175 (Prohibitions with respect to biological
weapons); 229 (Prohibited activities with re-
spect to chemical weapons); 831 (Prohibited
transactions involving nuclear materials);
1091 (Genocide); 2332a (Use of certain weap-
ons of mass destruction); and 2332b (Acts of
terrorism transcending national boundaries).
All of these offenses, which involve serious
threats to national security, were added to
title 18, United States Code, after the enact-
ment of section 6105.

There is no cost associated with this pro-
posal. Cost savings would be insignificant.

VETERANS’ ADVISORY COMMITTEE ON
EDUCATION

Section 13 would extend to the year 2013
the expiration date of the Veterans’ Advi-
sory Committee on Education. It would also
amend the language requiring that veterans
from specific wartime and post-wartime peri-
ods be members of the Committee to state
that Committee positions must be filled with
such individuals as far as practicable. Fi-
nally, this section would make a technical
amendment to reflect that, under title 10,
United States Code, as reorganized, chapter
106 is now designated chapter 1606.

Under current law, the authority for the
Committee will expire on December 31, 2003.
VA favors extending the existence of the
Education Advisory Committee. The Com-
mittee has been useful for the Secretary in
keeping in touch with the education commu-
nity, as well as the veterans’ service organi-
zations. Over the last several years, the
Committee has made a number of rec-
ommendations that have, in turn, become
legislative proposals. We believe the Com-
mittee’s discussions and recommendations
are an invaluable aid to our efforts in admin-
istering the education program.

The amendment that would require that
veterans from certain periods, e.g. World
War 11, the Korean conflict era, or post-Ko-
rean conflict era, be included as members of
the Committee only as far as practicable al-
lows for flexibility in filling Committee posi-
tions if finding members of specific popu-
lations who wish to serve on the Committee
might be problematic.

We estimate the costs associated with the
extension of the Committee would be $25,400
for FY 2004 and $200,000 for the ten-year pe-
riod from FY 2004 through FY 2013.

REPEAL OF EDUCATION LOAN PROGRAM

Section 14 would repeal the VA education
loan program and waive any existing repay-
ment obligations, to include overpayments
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due to default on such loans. The program,
in effect since January 1, 1975, currently is
available to issue loans up to a maximum of
$2,500 per academic year to spouses and sur-
viving spouses who are past their delimiting
dates with remaining entitlement to chapter

35 benefits. The population for this program

is very limited, and with other options in the

public and private sectors, there is no longer

a demand for these loans. In fact, VA has not

issued a loan under this program in several

years, but the government has paid an esti-
mated $70,000 a year to administer it. VA’s

October 2002 monthly loans statistics show 20

current education loans in the amount of

$14,987.08 and 116 defaulted education loans
totaling $105,908.10. As is apparent, it costs

VA more to administer the loan program

than to forgive the debts currently out-

standing.
RESTORATION OF CHAPTER 35 EDUCATION
BENEFITS OF CERTAIN INDIVIDUALS

Section 15 would amend the law to provide
that individuals who qualify for chapter 35
benefits and are involuntarily ordered to
full-time National Guard duty under 32
U.S.C. §502(f) after September 11, 2001, would
have their individual delimiting dates (the
ending date of the individual’s eligibility)
extended by an amount of time equal to that
period of full-time duty plus 4 months.

Public Law 107-103 restored entitlement to
National Guard personnel who qualified for
chapter 35 benefits who had to discontinue
course pursuit as a result of being called to
active duty under specific sections of title 10,
United States Code. Our proposal would pro-
vide the same delimiting date extension to
National Guard members who are activated
under title 32.

We estimate the costs associated with the
enactment of section 15 would be $150,000 for
FY 2004 and approximately $5 million for the
ten-year period from FY 2004 through FY
2013.

EXPANSION OF MONTGOMERY Gl BILL EDUCATION
BENEFITS FOR CERTAIN SELF-EMPLOYMENT
TRAINING
Section 16 would expand the Montgomery

Gl Bill chapter 30 program by authorizing

education assistance benefits for veterans

under that program for on-job training in
certain self-employment training programs.

Such training might, for example, include

that necessary for operation of a franchise or

to gain a commercial drivers’ license to be-
come an independent trucker.

The Veterans Entrepreneurship and Small
Business Development Act of 1999 (Pub. L.
106-50) requires that all Federal agencies ag-
gressively support self-employment for vet-
erans and service-disabled veterans, directly
and through public-private partnerships.
This amendment will provide veterans con-
sidering self-employment with improved ac-
cess to capital for training. Thus, more vet-
erans will be encouraged to initiate steps to-
wards self-employment and sustainable self-
sufficiency.

We estimate the costs associated with the
enactment of section 16 would be $357,000 for
FY 2004 and approximately $3.9 million for
the ten-year period from FY 2004 through FY
2013.

The Budget Enforcement Act’s pay-as-you-
go (PAYGO) requirements and discretionary
spending caps expired on September 30, 2002.
The attached proposals affect revenues and
direct spending. This bill is currently esti-
mated to produce cost savings of $116.1 mil-
lion for FY 2004 and $4.52 billion for FY 2004
through FY 2013. These proposals were in-
cluded in the President’s FY 2004 Budget and
should be considered in conjunction with all
other proposals in the Budget. The Adminis-
tration supports the extension of budget en-
forcement mechanisms in a manner that en-
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sures fiscal discipline and is consistent with
the President’s Budget.

The Office of Management and Budget ad-
vises that there is no objection to the trans-
mission of this bill and that its enactment
would be in accord with the Administration’s
program.

Sincerely yours,
ANTHONY J. PRINCIPI

Enclosure.

SECTION-BY-SECTION  ANALYSIS OF DRAFT

BILL—VETERANS PROGRAMS IMPROVEMENT

ACT OF 2003

SECTION 1. SHORT TITLE; REFERENCES TO TITLE
38, UNITED STATES CODE
Section 1(a) would provide a short title for
the Act: the ‘“Veterans Programs Improve-
ment Act of 2003.”” Section 1(b) would provide
that all amendments made by the Act, un-
less otherwise specified, are to a section or
other provision of title 38, United States
Code.
SECTION 2. INCREASE IN RATES OF DISABILITY
COMPENSATION AND DEPENDENCY AND INDEM-
NITY COMPENSATION

Section 2 would direct the Secretary of
Veterans Affairs to administratively in-
crease the rates of disability compensation
for veterans with service-connected disabil-
ities and of dependency and indemnity com-
pensation (DIC) for the survivors of veterans
whose deaths are service related, effective
December 1, 2003. As provided in the Presi-
dent’s fiscal year 2004 budget request, the
rate of increase would be the same as the
cost of living adjustment that will be pro-
vided under current law to Social Security
recipients, which is currently estimated to
be 2 percent.

SECTION 3. REPEAL OF 45-DAY RULE FOR
EFFECTIVE DATE OF AWARD OF DEATH PENSION

Section 3 would amend 38 U.s.C. §5110(d) to
make an award of death pension effective the
first day of the month in which the death oc-
curred if the claim is received within one
year from the date of death.

SECTION 4. EXCLUSION OF LUMP-SUM LIFE IN-

SURANCE PROCEEDS FROM DETERMINATIONS

OF ANNUAL INCOME FOR PENSION PURPOSES

Section 4 would amend 38 U.S.C. §1503(a) to
add lump-sum proceeds of life insurance poli-
cies to the list of payments that do not
count as income for purposes of determining
eligibility for death pension benefits admin-
istered by the Department of Veterans Af-
fairs (VA) under chapter 15 of title 38, United
States Code.

SECTION 5. CLARIFICATION OF PROHIBITION ON

PAYMENT OF COMPENSATION FOR ALCOHOL OR

DRUG-RELATED DISABILITY

Section 5(a) would amend 38 U.S.C. §§1110
and 1131 to clarify that the prohibition on
payment of compensation for a disability
that is a result of the veteran’s own abuse of
alcohol or drugs applies even if the abuse is
secondary to a service-connected disability.
Section 5(b) would make that amendment
applicable to claims filed on or after the date
of enactment and to claims filed before then
but not finally decided as of that date.
SECTION 6. ALTERNATIVE BENEFICIARIES FOR

NATIONAL SERVICE LIFE INSURANCE AND

UNITED STATES GOVERNMENT LIFE INSURANCE

Section 6 would authorize the payment of
unclaimed National Service Life Insurance
and United States Government Life Insur-
ance proceeds to an alternative beneficiary.

SECTION 7. TIME LIMITATION ON RECEIPT OF
CLAIM INFORMATION PURSUANT TO REQUEST
BY DEPARTMENT OF VETERANS AFFAIRS

Section 7(a) and (b) would make a tech-
nical correction to the statutory provisions
created by the Veterans Claims Assistance
Act of 2000 (VCAA), Pub. L. No. 106-475, 114
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Stat. 2096. It would change the applicability
of a one-year time limit from the substan-
tiation of a claim to the completion of an ap-
plication. Section 7(c) would make that cor-
rection effective as if enacted immediately
after the VCAA.

SECTION 8. BURIAL PLOT ALLOWANCE

Section 8 would amend 38 U.S.C. 8§2302(b)
and 2307 to authorize payment of the burial
plot allowance to states for each veteran in-
terred in a state veterans’ cemetery at no
cost to the veteran’s estate or survivors.

SECTION 9. PROVISION OF MARKERS FOR
PRIVATELY MARKED GRAVES

Section 9 would change the applicability
date (to deaths occurring on or after Novem-
ber 1, 1990) of VA’s current authority to pro-
vide a marker for the private-cemetery grave
of a veteran, regardless of whether the grave
has been marked at private expense.

SECTION 10. EXPANSION OF BURIAL ELIGIBILITY
FOR REMARRIED SPOUSES

Section 10 would allow a veteran’s sur-
viving spouse who marries a non-veteran
after the veteran’s death to be eligible for
burial in a VA national cemetery based on
his or her marriage to the veteran.

SECTION 11. MAKE PERMANENT AUTHORITY FOR

STATE CEMETERY GRANTS PROGRAM

Section 11 would permanently authorize
appropriations for the State Cemetery
Grants Program under 38 U.S.C. §2408, which
authorizes VA to make grants to states to
assist them in establishing, expanding, or
improving state veterans’ cemeteries.

SECTION 12. FORFEITURE OF BENEFITS FOR
SUBVERSIVE ACTIVITIES

Section 12 would amend 38 U.S.C. §6105 to
supplement the list of offenses conviction of
which bars entitlement to all gratuitous VA
benefits.

SECTION 13. VETERANS’ ADVISORY COMMITTEE
ON EDUCATION

Section 13 would extend to the year 2013
the expiration date of the Veterans’ Advi-
sory Committee on Education. It would also
amend the language requiring that veterans
from specific wartime and post-wartime peri-
ods be members of the Committee to state
that Committee positions must be filled with
such individuals when practicable. Finally,
this section would make a technical amend-
ment to reflect that, under title 10, United
States Code, as reorganized, chapter 106 is
now designated chapter 1606.

SECTION 14. REPEAL OF EDUCATIONAL LOAN

PROGRAM

Section 14 would repeal the VA education
loan program and waive any existing repay-
ment obligations, to include overpayments
due to default on such loans.

SECTION 15. RESTORATION OF CHAPTER 35
EDUCATION BENEFITS OF CERTAIN INDIVIDUALS

Section 15 would provide that individuals
who qualify for chapter 35 benefits and are
involuntarily ordered to full-time National
Guard duty under 32 U.S.C. §502(f) after Sep-
tember 11, 2001, would have their individual
delimiting dates (the ending date of the indi-
vidual’s eligibility) extended by an amount
of time equal to that period of full-time duty
plus 4 months.

SECTION 16. EXPANSION OF MONTGOMERY GI BILL
EDUCATION BENEFITS FOR CERTAIN SELF-EM-
PLOYMENT TRAINING

Section 16 would expand the Montgomery
Gl Bill chapter 30 program by authorizing
education assistance benefits for veterans
under that program for on-job training in
certain self-employment training programs.

By Mr. BOND (for himself and
Mr. INHOFE) (by request):
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S. 1134. A bill to reauthorize and im-
prove the programs authorized by the
Public Works and Economic Develop-
ment Act of 1965; to the Committee on
Environment and Public Works.

Mr. BOND. Mr. President, in these
times of economic distress and hard-
ship we must focus our efforts to assist
the more impoverished regions of our
country. With this in mind, it is my
pleasure to rise today to introduce, on
behalf of President Bush, the Economic
Development Administration Reau-
thorization Act of 2003.

This bill will allow the Economic De-
velopment Administration, commonly
known as the EDA, to assist commu-
nities in the development of their local
economy. Simply put, it will help to
bring jobs to our cities and towns by
reauthorizing the mission of the EDA,
while focusing the Administration’s ef-
forts on localized economic growth.

EDA was established under the Pub-
lic Works and Economic Development
Act of 1965. Throughout the near forty
years of its existence, EDA has helped
to generate employment, retain exist-
ing jobs, and stimulate industrial and
commercial growth in rural and urban
areas of the nation that experience
high unemployment, low income or
other severe economic distress.

EDA has consistently been guided by
the basic principle that ‘distressed
communities must be empowered to de-
velop and implement their own eco-
nomic development and revitalization
strategies’. To achieve these goals,
EDA works in partnership with State
and local governments by providing
Federal grants to public and private
nonprofit organizations, regional eco-
nomic development agencies and In-
dian tribes.

This bill seeks to improve the coordi-
nation, flexibility, and performance of
EDA. It focuses on methods to ensure
that EDA can more easily work in co-
ordination with other agencies in-
volved in economic development, such
as the Army Corps of Engineers or the
Department of Labor. It attempts to
improve EDA’s ability to respond to
rapidly changing economic conditions
within regions and it highlights the
need to focus on the performance of
grantees—whether grantees actually
increase jobs and economic growth.

During the last decade, in my home
State of Missouri, EDA has imple-
mented over 300 projects and invested
more than $115 million into my state’s
economy. These projects have included
improvements to the Cornerstone In-
dustrial Park in St. Louis, the renova-
tion of a blighted neighborhood outside
Kansas City, and construction assist-
ance for the Center for Emerging Tech-
nologies in St. Louis. EDA assistance
in Missouri has truly been a boon to
local investment and economic growth.
Reauthorization of EDA will enable fu-
ture projects like these throughout our
country for years to come.

In this time of economic difficulty,
strong partnership between federal and
local governments are crucial. My hope
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is that through a sustained focus on
spurring growth in our economy
through continued support of the EDA,
we can surmount the economic chal-
lenges of today and prepare the way for
a more prosperous future.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

S. 1134

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

SHORT TITLE.—This Act may be cited as
the ‘““Economic Development Administration
Reauthorization Act of 2003”.

SEC. 2. FINDINGS AND DECLARATIONS.

Section 2 of the Public Works and Eco-
nomic Development Act of 1965, as amended
(““PWEDA’) (42 U.S.C. §3121), is revised to
read as follows:

“SEC. 2. FINDINGS AND DECLARATIONS.

‘“(a) FINDINGS.—Congress finds that—

““(1) while the fundamentals for growth in
the American economy remain strong, there
continue to be areas experiencing chronic
high unemployment, underemployment, low
per capita incomes, and outmigration as well
as areas facing sudden and severe economic
dislocations due to structural economic
changes, changing trade patterns, certain
Federal actions (including environmental re-
quirements that result in the removal of eco-
nomic activities from a locality), and nat-
ural disasters;

*“(2) sustained economic growth in our Na-
tion, States, cities and rural areas is pro-
duced by expanding free enterprise through
trade and enhanced competitiveness of re-
gions;

““(3) the goal of Federal economic develop-
ment programs is to raise the standard of
living for all citizens and increase the wealth
and overall rate of growth of the economy by
encouraging local and regional communities
to develop a more competitive and diversi-
fied economic base by—

““(A) promoting job creation through in-
creased innovation, productivity, and entre-
preneurship; and

‘“(B) empowering local and regional com-
munities experiencing chronic high unem-
ployment and low per capita income to at-
tract substantially increased private-sector
capital investment;

““(4) while economic development is an in-
herently local process, the Federal Govern-
ment should work in partnership with public
and private local, regional, Tribal and State
organizations to maximize the impact of ex-
isting resources and enable regions, commu-
nities, and citizens to participate more fully
in the American dream and national pros-
perity;

““(5) in order to avoid wasteful duplication
of effort and achieve meaningful, long-last-
ing results, Federal, State, Tribal and local
economic development activities should have
a clear focus, improved coordination, a com-
prehensive approach, common measures of
success, and simplified and consistent re-
quirements; and

‘“(6) Federal economic development efforts
will be more effective if they are coordinated
with, and build upon, the trade, workforce
investment, and technology programs of the
United States.

‘““(b) DECLARATIONS.—Congress declares
that, in order to promote a strong and grow-
ing economy throughout the United States:

““(1) assistance under this Act should be
made available to both rural and urban dis-
tressed communities;

“(2) local communities should work in
partnership with neighboring communities,
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Indian Tribes, the States, and the Federal
Government to increase their capacity to de-
velop and implement comprehensive eco-
nomic development strategies to enhance re-
gional competitiveness in the global econ-
omy and support long-term development of
regional economies; and

““(3) whether suffering from long-term dis-
tress or a sudden dislocation, distressed com-
munities should be encouraged to focus on
strengthening entrepreneurship and com-
petitiveness, and to take advantage of the
development opportunities afforded by tech-
nological innovation and expanding and
newly opened global markets.”’.

SEC. 3. DEFINITIONS.

Section 3 of PWEDA (42 U.S.C. §3122) is
amended as follows:

(1) Subparagraph (4)(A) of this section is
amended by striking subparagraph (i) and re-
designating successive subpararphs  (ii)
through (vii) as (i) through (vi) and revising
subparagraph (iv) as re-designated to read as
follows:

““(iv) a city or other political subdivision of
a State, including a special purpose unit of
State or local government, or a consortium
of political subdivisions;”.

(2) Subparagraph 4(B) is amended by add-

ing at the end thereof a new sentence:
“The requirement under subparagraph
(A)(vi) that the nonprofit organization or as-
sociation is ‘acting in cooperation with offi-
cials of a political subdivision of a State’
does not apply in the case of research, train-
ing and technical assistance grants under
section 207 that are national or regional in
scope.”.

(3) Paragraph (8), (9) and (10) are amended
by re-designating them as paragraphs (9), (10)
and (11) and a new paragraph (8) is added as
follows:

““(8) REGIONAL COMMISSIONS.—The term ‘Re-
gional Commissions’ as used in section 403 of
this Act refers to the regional economic de-
velopment authorities: the Delta Regional
Authority (Pub. L. No. 106-554, Sec. 1(a)(4)
[Div. B, title VI]. 114 Stat. 2763A-268) (7
U.S.C. §2009aa et seq.), the Denali Commis-
sion (Pub. L. No. 105-277, Div. C, title Ill, 112
Stat. 2681-637)(42 U.S.C. §3121 note), and the
Northern Great Plains Regional Authority
(Pub. L. 107-171, 116 Stat. 375) (7 U.S.,C.
§2009bb et seq.).”.

(4) A new paragraph (12) is added at the end
to read as follows:

““(12) UNIVERSITY CENTER.—The term ‘uni-
versity center’ refers to a University Center
for Economic Development established pur-
suant to the authority of section 207(a)(2)(D)
of this Act.”.

SEC. 4. WORKING WITH NONPROFIT ORGANIZA-
TIONS IN ESTABLISHMENT OF ECO-
NOMIC DEVELOPMENT PARTNER-
SHIPS.

Section 101 of PWEDA (42 U.S.C. §3131) is
amended as follows:

(1) In subsection (b) strike ’*and multi-
State regional organizations’” and insert in
lieu thereof “multi-State regional organiza-
tions, and nonprofit organizations.”’

(2) In subsection (d) strike ‘‘adjoining”’
each time it occurs.

SEC. 5. SUB-GRANTS IN CONNECTION WITH
PUBIC WORKS PROJECTS.

Section 201 of PWEDA (42 U.S.C. §3141) is
amended by adding a new subsection (d) as
follows:

““(d) SuB-GRANTS.—(1) Subject to paragraph
(2), a recipient of a grant under this section
may directly expend the grant funds or may
redistribute the funds in the form of a sub-
grant to other recipients eligible to receive
assistance under this section to fund re-
quired components of the scope of work ap-
proved for the project.

““(2) Under paragraph (1), a receipt may not
redistribute grant funds to a for-profit enti-
ty.”.
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SEC. 6 CLARIFICATION OF GRANTS FOR STATE
PLANNING.

Section 203 of PWEDA (42 U.S.C. §3143) is
amended as follows:

(1) Revise paragraph (1) of subsection (d) to
read as follows:

““(1) DEVELOPMENT.—AnNy State plan devel-
oped with assistance under this section shall,
to the maximum extent practicable, take
into consideration regional economic devel-
opment strategies.”’;

(2) Strike paragraph (3) of subsection (d) in
its entirety and re-designate paragraphs (4)
and (5) and (3) and (4);

(3) Revise re-designated paragraph (3) of
subsection (d) by striking ‘““‘and’ at the end
of subparagraph (C) and re-designating cur-
rent subparagraph (D) as (E) and adding a
new subparagraph (D) to read as follows:

“(D) assist in carrying out state’s work-
force investment strategy (as outlined in the
State plan required under section 112 of the
Workforce Investment Act of 1998 (29 U.S.C.
§2822)); and”;

(4) Add a new subsection (e) at the end
thereof as follows:

“‘(e) SUB-GRANTS.—(1) Subject to paragraph
(2), a recipient of a grant under this section
may directly expend the grant funds or may
redistribute the funds in the form of a sub-
grant to other recipients eligible to receive
assistance under this section to fund re-
quired components of the scope of work ap-
proved for the project.

““(2) Under paragraph (1), a recipient may
not redistribute grant funds to a for-profit
entity.”.

SEC. 7. SIMPLIFICATION OF DETERMINATION OF
GRANT RATES.

Sections 204 and 205 of PWEDA (42 U.S.C.
§§3144, 3145) are amended to read as follows:
“SEC. 204. COST SHARING.

‘“(a) FEDERAL SHARE.—The Secretary shall
issue regulations to establish the applicable
grant rates for projects based on the relative
needs of the areas in which the projects are
located. Except as provided in subsection (c)
below, the amount of a grant for a project
under this title may not exceed 80 percent of
the cost of the project.

““(b) NON-FEDERAL SHARE.—In determining
the amount of the non-Federal share of the
cost of a project, the Secretary may provide
credit toward the non-Federal share for all
contributions both in cash and in-kind, fair-
ly evaluated, including contributions of
space, equipment, and services, and assump-
tions of debt.

““(c) INCREASE IN FEDERAL SHARE.—

““(1) INDIAN TRIBES.—In the case of a grant
to an Indian tribe, the Secretary may in-
crease the Federal share above the percent-
age specified in subsection (a) up to 100 per-
cent of the cost of the project.

““(2) CERTAIN STATES, POLITICAL SUBDIVI-
SIONS, AND NONPROFIT ORGANIZATIONS.—In the
case of a grant to a State (or a political sub-
division of a State), that the Secretary de-
termines has exhausted its effective taxing
and borrowing capacity, or in the case of a
grant to a nonprofit organization that the
Secretary determines has exhausted its ef-
fective borrowing capacity, the Secretary
may increase the Federal share above the
percentage specified in subsection (a) up to
100 percent of the cost of the project.

“SEC. 205. GRANTS SUPPLEMENTING OTHER
AGENCY GRANTS. (42 U.S.C. §3145)

‘““(a) DEFINITION OF DESIGNATED FEDERAL
GRANT PROGRAM.—In this section, the term
‘designated Federal grant program’ means
any Federal grant program that—

‘(1) provides assistance in the construction
or equipping of public works, public service,
or development facilities;

““(2) is designated as eligible for an alloca-
tion of funds under this section by the Sec-
retary; and
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““(3) assists projects that are—

““(A) eligible for assistance under this title;
and

““(B) consistent with a comprehensive eco-
nomic development strategy.

““(b) SUPPLEMENTARY GRANTS.—Subject to
subsection (c) below, in order to assist eligi-
ble recipients to take advantage of des-
ignated Federal grant programs, on the ap-
plication of an eligible recipient, the sec-
retary may make a supplementary grant for
a project for which the eligible recipient is
eligible but, because of the recipient’s eco-
nomic situation, for which the eligible re-
cipient cannot provide the required non-Fed-
eral share.

“‘(c) REQUIREMENTS APPLICABLE TO SUPPLE-
MENTARY GRANTS.—

““(1) AMOUNT OF SUPPLEMENTARY GRANTS.—
The share of the project cost supported by a
supplementary grant under this section may
not exceed the applicable grant rate under
section 204.

‘“(2) FORM OF SUPPLEMENTARY GRANTS.—
The Secretray shall make supplementary
grants by

““(A) the payment of funds made available
under this Act to the heads of the Federal
agencies responsible for carrying out the ap-
plicable Federal programs, or

‘“(B) the award of funds under this Act
which will be combined with funds trans-
ferred from other Federal agencies in
projects administered by the secretary.”.

““(3) FEDERAL SHARE LIMITATIONS SPECIFIED
IN OTHER LAWS.—Notwithstanding any re-
quirement as to the amount or source of
non-Federal funds that may be applicable to
a Federal program, funds provided under this
section may be used to increase the Federal
share for specific projects under the program
that are carried out in areas described in sec-
tion 301(a) above the Federal share of the
cost of the project authorized by the law
governing the program.””.

SEC. 8. REGULATIONS ON ALLOCATIONS TO EN-
SURE JOB CREATION POTENTIAL.

Subsection 206 of PWEDA (42 U.S.C. §3146)
is amended by striking ‘“‘and’” at the end of
subparagraph (1)(C), inserting ‘““‘and’’ at the
end of paragraph (2), and adding a new para-
graph (3) at the end thereof to read as fol-
lows:

““(3) allocations of assistance under this
title promote job creation through increased
innovation, productivity, and entrepreneur-
ship, and financial assistance extended pur-
suant to such allocations will have a high
probability of meeting or exceeding applica-
ble performance requirements established in
connection with extension of the assist-
ance.”.

SEC. 9. INCREASED FLEXIBILITY IN GRANTS FOR
TRAINING, RESEARCH, AND TECH-
NICAL ASSISTANCE.

(a) Section 207 of PWEDA (42 U.S.C. §3147)
is amended by striking ‘“and’” at the end of
subparagraph (2)(F) of subsection (a), re-des-
ignating current subparagraph (G) as (H),
and adding a new subparagraph (G) to read
as follows:

““(G) studies that evaluate the effectiveness
of collaborations between projects funded
under this Act with projects funded under
the Workforce Investment Act of 1998 (29
U.S.C. §2801 et seq.); and ™.

(b) Section 207 is further amended by add-
ing a new subsection (c) to read as follows:

““(c) SuB-GRANTS.—A recipient of a grant
under this section may directly expend the
grant funds or may redistribute the funds in
the form of a sub-grant to other recipients
eligible to receive assistance under this sec-
tion to fund required components of the
scope of work approved for the project.”.

SEC. 10. REMOVAL OF SECTION.

Section 208 of PWEDA (42 U.S.C. §3148) is
stricken in its entirety and insert in lieu
thereof:

S7039
“SEC. 208. [Repealed].”.

SEC. 11. IMPROVEMENTS IN ADMINISTRATION
GRANTS FOR ECONOMIC ADJUST-
MENT INVOLVING REVOLVING LOAN
FUND PROJECTS.

(a) Subsection (d) of section 209 of PWEDA
(42 U.S.C. §3149) is amended by striking “‘an
eligible” in each case it occurs in paragraphs
(1) and (2) inserting in lieu thereof ‘“‘a recipi-
ent’”.

(b) Section 209 of PWEDA (42 U.S.C. §3149)
is amended by adding a new subsection (e) at
the end thereof as follows:

‘“(e) SPECIAL PROVISIONS RELATING TO RE-
VOLVING LOAN FUND GRANTS.—The Secretary
shall promulgate regulations to ensure the
proper operation and financial integrity of
revolving loan funds established by recipi-
ents with assistance under this section.

““(1) EFFICIENT ADMINISTRATION.—In order
to improve the ability to manage and admin-
ister the Federal interest in revolving loan
funds and in accordance with regulation
issued for such purposes, the Secretary may
amend and consolidate grant agreements
governing revolving loan funds to provide
flexibility with respect to lending areas and
borrower criteria. In addition, the Secretary
may assign or transfer assets of a revolving
loan fund to a third party for the purpose of
liquidation and a third party may retain as-
sets of the fund to defray costs related to lig-
uidation. The Secretary may also take such
other actions with respect to management
and administration as the Secretary deter-
mines to be appropriate to carry out the pur-
poses of this Act, including actions to enable
revolving loan fund operators to sell or
securitize loans to the secondary market (ex-
cept that such actions may not include
issuance of a Federal guaranty by the Sec-
retary).

““(2) RELEASE OF FEDERAL INTERESTS.—The
Secretary may release, in whole or in part,
any property interest in connection with a
revolving loan fund grant after the date that
is 20 years after the date on which the grant
was awarded, provided that the recipient—

“(A) is in compliance with the terms of its
grant and operating the fund at an accept-
able level of performance as determined by
the Secretary; and

“(B) reimburses the government prior to

the release for the amount of the Secretary’s
investment in the fund or the pro-rata share
of the fund at the time of the release, which-
ever is less.
Any action taken by the Secretary pursuant
to this subsection with respect to a revolving
loan fund shall not constitute a new obliga-
tion provided that all grant funds associated
with the original grant award have been dis-
bursed to the recipient.”.

SEC. 12. USE OF FUNDS IN PROJECTS CON-
STRUCTED UNDER PROJECTED
COST.

Section 211 of PWEDA (42 U.S.C. §3151) is
amended to read as follows:

“SEC. 211. USE OF FUNDS IN PROJECTS CON-
STRUCTED UNDER PROJECTED
COST.

“In any case in which the Secretary has
made a grant for a construction project
under sections 201 or 209 of this title, and be-
fore closeout of the project, the Secretary
determines that the cost of the project based
on the designs and specifications that were
the basis of the grant has decreased because
of decreases in costs—

““(1) without further appropriations action,
the Secretary may approve the use of the ex-
cess funds or a portion of the funds to im-
prove the project; and

““(2) any amount of excess funds remaining
after application of paragraph (1) may used
for other investments authorized for support
under this Act.

In addition to paragraphs (1) and (2) of this
section, in the event of construction
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underruns in projects utilizing funds trans-
ferred from other Federal agencies pursuant
to section 604 of this Act, the Secretary may
utilize thee funds in conjunction with para-
graphs (1) and (2) with the approval of the
originating agency or will return the funds
to the originating agency.”.

SEC. 13. SPECIAL IMPACT AREAS.

Title 11 of PWEDA is further amended by
adding a new section 214 as follows:
“SEC. 214. SPECIAL IMPACT AREAS.

““SPECIAL IMPACT AREAS.—The Secretary is
authorized to make grants, enter into con-
tracts and provide technical assistance for
projects and programs that the Secretary
finds will fulfill a pressing need of the area
and be useful in alleviating or preventing
conditions of excessive unemployment or
underemployment or assist in providing use-
ful employment opportunities for the unem-
ployed or underemployed residents in the
areas. In extending assistance under this sec-
tion, the Secretary may waive, in whole or
in part, as appropriate, the provisions of sec-
tion 302 of this Act provided that the Sec-
retary determines that such assistance will
carry out the purposes of the Act.”.

SEC. 14. PERFORMANCE INCENTIVES.

Title 1l of PWEDA is further amended by
adding a new section 215 as follows:
“SEC. 215. PERFORMANCE INCENTIVES.

““(a) In accordance with regulations issued
for such purposes, the Secretary may award
transferable performance credits in an
amount that does not exceed 10 percent of
the grant amount awarded under sections 201
or 209 of this Act on or after the effective
date of this amendment. The Secretary shall
base such performance incentives on the ex-
tent to which a recipient meets or exceeds
performance requirements established in
connection with extension of the assistance.

“(b) A recipient awarded a transferable
performance credit under this section may
redeem the credit to increase the Federal
share of a subsequent grant funded under
sections 201 and 209 of this Act above the
maximum Federal share allowable under sec-
tion 204 up to 80 percent of the project cost.
A performance credit must be redeemed
within 5 years of its issue date.

“(c) An original recipient may also sell or
transfer the credit in its entirety to another
eligible recipient for use in connection with
a grant approved by the Secretary under this
Act without reimbursement to the Secretary
for redemption in accordance with sub-
section (b) above.

““(d) The Secretary shall attach such terms
and conditions or limitations as the Sec-
retary deems appropriate in issuing a per-
formance credit. Performance credits shall
be paid out of appropriations for economic
development assistance programs made
available in the year of redemption to the
extent of availability.

““(e) The Secretary shall include informa-
tion regarding issuance of performance cred-
its in the annual report under section 603 of
this Act.”.

SEC. 15. COMPREHENSIVE ECONOMIC DEVELOP-
MENT STRATEGIES.

Sub-paragraph (a)(3)(A) of section 302 of
PWEDA (42 U.S.C. §3162) is amended by add-
ing ‘“‘maximizes effective development and
use of the workforce (consistent with any ap-
plicable state and local workforce invest-
ment strategy under the Workforce Invest-
ment Act of 1998 (29 U.S.C. §2801 et. seq.),”
between ‘‘access,’”” and ‘‘enhances’’.

SEC. 16. DESIGNATION OF ECONOMIC DEVELOP-
MENT DISTRICTS.

Sub-paragraph (a)(3)(B) of section 401 of
PWEDA (42 U.S.C. §3171) is amended by
striking “‘by each affected State and”’.

SEC. 17. DISTRICT INCENTIVES.

Section 403 of PWEDA (42 U.S.C. §3173) is

amended by striking it in its entirety and re-
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designating sections 404 and 405 as sections
403 and 404. Section 403 as re-designated is
amended by adding at the end the following
new sentence:

“If any part of an economic development dis-
trict is in a region covered by one or more
other Regional Commissions as defined in
section 3(8) of this Act, the economic devel-
opment district shall ensure that a copy of
the comprehensive economic development
strategy of the district is provided to the af-
fected regional commission.”’.

SEC. 18. ECONOMIC DEVELOPMENT INFORMA-

TION CLEARINGHOUSE.

Section 502 of PWEDA (42 U.S.C. §3192) is
amended to read as follows:

“SEC. 502. ECONOMIC DEVELOPMENT INFORMA-
TION CLEARINGHOUSE.

“In carrying out this Act, the Secretary
shall—

‘(1) maintain a central information clear-
inghouse on the Internet with information
on economic development, economic adjust-
ment, disaster recovery, defense conversion,
and trade adjustment programs and activi-
ties of the Federal government, links to
State economic development organizations,
and links to other appropriate economic de-
velopment resources;

““(2) assist potential and actual applica-
tions for economic development, economic
adjustment, disaster recovery, defense con-
version, and trade adjustment assistance
under Federal and State laws in locating and
applying for the assistance;

*“(3) assist areas described in section 301(a)
and other areas by providing to interested
persons, communities, industries, and busi-
nesses in the areas any technical informa-
tion, market research, or other forms of as-
sistance, information, or advice that would
be useful in alleviating or preventing condi-
tions of excessive unemployment or under-
employment in the areas; and

‘“(4) obtain appropriate information from
other Federal agencies needed to carry out
the duties under this Act.”.

SEC. 19. REMOVAL OF UNUSED AUTHORITY.

Section 505 of PWEDA (42 U.S.C. §3195) is
amended by striking it in its entirety and
sections 506 and 507 are re-designated as sec-
tions 505 and 506.

SEC. 20. PERFORMANCE EVALUATIONS OF GRANT
RECIPIENTS.

Section 505 of PWEDA (42 U.S.C. §3196) as
re-designated is amended as follows:

(1) In subsection (c), strike ‘“‘after the ef-
fective date of the Economic Development
Administration Reform Act of 1998,

(2) In paragraph (d)(2), strike ‘“and’’ before
““disseminating results” and insert ‘‘, and
measuring the outcome-based results of the
university centers’ activities’ before the pe-
riod at the end thereof.

(3) In paragraph (d)(3) of section 506, insert
before the period at the end thereof ‘‘as evi-
denced by outcome-based results, including
the number of jobs created or retained, and
amount of private-sector funds leveraged”’.

(4) In subsection (e) of section 506, strike
‘“‘university center or’’ each occasion it oc-
curs.

SEC. 21. CITATION CORRECTIONS.

Section 602 of PWEDA (42 U.S.C. §3212) is
amended by striking the citations to ‘40
U.S.C. §276A-276A-5"" and ‘‘section 276c’’ and
inserting in lieu thereof, 40 U.S.C. §3141 et
seq.”” and ‘“‘section 3145”" respectively.

SEC. 22. DELETION OF UNNECESSARY PROVI-
SION.

Section 609 of PWEDA (42 U.S.C. §3219) is
amended by striking subsection (a) in its en-
tirety and striking the subsection designa-
tion “(b)”.

SEC. 23. GENERAL AUTHORIZATION OF APPRO-
PRIATIONS.

Section 701 of PWEDA (42 U.S.C. §3231) is

amended to read as follows:
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“SEC 701. GENERAL AUTHORIZATION OF APPRO-
PRIATIONS.

‘““(a) EcoNnoMIC DEVELOPMENT ASSISTANCE
PROGRAMS.—There are authorized to be ap-
propriated for economic development assist-
ance programs to carry out this Act
$331,027,000 for fiscal year 2004, and such sums
as may be necessary for fiscal years 2005,
2006, 2007, and 2008, to remain available until
expended.

“(b) SALARIES AND EXPENSES.—There are
authorized to be appropriated for salaries
and expenses of administering this Act
$33,377,000 for fiscal year 2004, and such sums
as may be necessary for each of the fiscal
years from 2005 through 2008, to remain
available until expended.”.

Mr. INHOFE. Mr. President, today |
join my colleague from Missouri, Sen-
ator BOND, in introducing by request a
bill to reauthorize the Economic Devel-
opment Administration.

EDA works with partners in local
communities to create wealth and min-
imize poverty by promoting favorable
business environments to attract pri-
vate investment. Studies show that
EDA uses Federal dollars efficiently
and effectively. EDA’s average cost of
creating and retaining long-term jobs
is among the lowest in government.

In my home State of Oklahoma, we
have some communities that struggle
with economic distress, and EDA has
worked long and hard with those com-
munities to bring in private capital in-
vestment and jobs. In fact, over the
last ten years, EDA projects have re-
sulted in more than 15,000 jobs being
created or saved. With an investment
of about $53 million, we have leveraged
another 50 million in State and local
dollars and more than 1.1 billion in pri-
vate sector dollars. | would call that a
wonderful success story.

I am pleased that the President has
chosen to send to Congress a reauthor-
ization bill for this agency. His bill
promotes coordination, flexibility and
performance—all excellent goals. The
EDA'’s authorization is set to expire on
September 30, 2003, and | look forward
to working with the Administration, as
well as my colleagues here in the Sen-
ate and in the House of Representa-
tives, to try to reauthorize it before
then.

By Mr. HATCH (for himself, Mr.
JEFFORDS, Mr. GRASSLEY, Mrs.
LINCOLN, and Mr. BINGAMAN):

S. 1135. A bill to amend title XVIII of
the Social Security Act to establish a
uniform national medicare physician
fee schedule; to the Committee on Fi-
nance.

Mr. HATCH. Mr. President, today |
am pleased to introduce the ‘“‘Medicare
Physician Payment Equity Act of
2003,”” a bill that corrects a long-stand-
ing inequity in Medicare reimburse-
ment to rural physicians. | am de-
lighted that my colleagues, Senators
JEFFORDS, GRASSLEY, LINCOLN, and
BINGAMAN have joined me in addressing
this issue and introducing this bill.

Although many Americans are not
aware of it, Medicare currently reim-
burses physicians practicing in many
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rural areas at a lower rate than those
practicing in more densely populated
areas. A complicated formula, the geo-
graphic physician cost index, reim-
burses physicians according to pre-
sumed regional differences in the costs
of their work, practice expenses, and
medical liability insurance premiums.
But in almost every case, this formula
penalizes physicians who practice in
rural settings.

As a result, the unfortunate effect of
the current formula is that it may con-
tribute to regional disparities in access
to health care. Rural areas tend to
have fewer physicians, fewer hospitals
and patients often have less access to
subspecialty care. Penalizing doctors
who practice in rural settings by pay-
ing them substantially less than their
urban colleagues may contribute to
this inequity in access to care.

According to the Rural Policy Re-
search Institute, the Medicare payment
for an intermediate office outpatient
visit in 2003 is 30 percent higher in New
York City, $59.33, than it is in St.
George, UT, $45.75, and the reimburse-
ment for an emergency room visit is 22
percent higher in New York City,
$161.82, than it is in St. George, UT,
$131.96.

Proponents of this system that pays
doctors differently for the same work
claim that the purchasing power of
physician compensation should be
similar regardless of where the work is
performed. But others, and | am one of
them, believe that doctors should be
compensated equally and appropriately
for their work regardless of where that
work is performed. | believe that it is
time that we provide physicians with
equal pay for equal work. Physicians
deserve it and their patients do also.
After all, the citizen in Utah pays Fed-
eral taxes at the same rate as the cit-
izen in New York. Why should the cit-
izen in Utah receive cheaper service?

The practice expense component of
the geographic physician cost index
also penalizes rural physicians and
their patients. Proponents of the cur-
rent system claim that it is more ex-
pensive for doctors to practice medi-
cine in urban areas where the cost of
living is higher and the cost of paying
employees is thought to be higher. The
practice expense geographic physician
cost index rewards physicians in these
““high practice expense’ areas by reim-
bursing physician services at a higher
rate.

While it might be tempting to think
that practice expenses in urban areas
are higher than those in rural areas,
this is not necessarily the case. Rural
physicians sometimes must offer high-
er wages to attract nurses and techni-
cians to work in their communities.
Furthermore, the formula that is used
to calculate the geographic practice
expense does not take certain key ele-
ments into consideration. VVolume dis-
counts can result in lower costs for
capital goods and supplies in densely
populated areas. Furthermore, a physi-
cian in a rural area who purchases an
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expensive, but necessary piece of equip-
ment, such as an ultrasound machine,
may use that equipment less fre-
quently than a physician from a dense-
ly populated area. As a result, the
rural doctor may not be able to pay for
the capital investment as quickly as
the urban physician. The practice ex-
pense for the rural physician in such a
case is higher.

In fact, we have known for years that
additional resources are sometimes
necessary to attract doctors to prac-
tice in rural settings. Physicians,
nurses and allied health professionals
are less prevalent and hospitals are
fewer and farther between in rural set-
tings. In some cases, certain services
and subspecialty care are not available
at all. For this reason, Federal and
State programs have offered tuition
payment and loan forgiveness pro-
grams to student physicians who agree
to practice in underserved areas, many
of which are rural.

Federal payment policy with respect
to physician services delivered in rural
and underserved areas has been de-
scribed as contradictory—paying bo-
nuses to physicians for practicing in
rural and underserved areas on the one
hand while devaluing physician clinical
decision-making and patient services
in rural areas less, on the other. The
bottom line is this: For many years we
have found it difficult in this country
to increase access to health care and
improve the quality of health care in
rural communities. Penalizing physi-
cians for practicing in rural settings
just does not make sense.

All Medicare beneficiaries, whether
they live in an urban or rural area, de-
serve excellent health care and access
to outstanding doctors. The bill | am
introducing today, the Medicare Physi-
cian Payment Act, addresses current
disparities by creating a system that
reimburses physicians equitably re-
gardless of where they practice. The
bill addresses all three components of
the geographic physician cost index,
work, practice expense, and medical li-
ability costs, by increasing reimburse-
ment for physicians in disadvantaged
areas over a three-year period and by
eliminating disparities in reimburse-
ment altogether in the year four. If we
pass this bill, doctors will no longer be
discouraged from practicing in the
rural communities that desperately
need their services. |1 look forward to
working with my colleagues in the
108th Congress to pass this legislation.

Mr. JEFFORDS. Mr. President, | am
pleased to join with my colleagues Sen-
ators HATCH, GRASSLEY, LINCOLN, and
BINGAMAN in introducing the Medicare
Physician Payment Equity Act of 2003.
This bill corrects a longstanding in-
equity in the Medicare Part B reim-
bursement methodology that pays
rural physicians less than what is re-
ceived by physicians for more densely
populated areas who provide the same
exact service. | am pleased that we are
able to offer a legislative solution to
this payment inequity.
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Establishing Medicare reimburse-
ment for physician services is a com-
plex process and many factors go into
setting rates. Without going into all of
the intricacies of how fees are set, let
me note that, for any specific service,
the physician fee schedule has three
components—physician work, practice
expenses, and the cost of malpractice
insurance. Each of these components is
further subjected to a geographic ad-
justment, which is lower for rural
areas than for urban areas.

In my own State of Vermont, we face
a chronic shortage of doctors in our
rural areas. Yet, when we need to find
a physician for a rural clinic, we com-
pete in a national market to find pro-
viders. The Iinequities in payments
these physicians receive, however,
makes it all the more difficult to re-
cruit and retain physicians. Rural phy-
sicians have the same training, spend
the same time with patients, and man-
age the same office pressures as their
urban counterparts. Their work should
be valued equally, and that is what this
bill accomplishes.

I’'ve heard from many people in
Vermont about this issue. Tim Thomp-
son, M.D., President of the Vermont
Medical Society, expressed his concern
that while Vermonters pay the same
premiums as other Americans to sup-
port the Medicare program, our doctors
are paid less. This occurs without re-
gard to the quality or efficiency of
health care services they provide. In
fact, according to the Center for Medi-
care Services, Vermont physicians pro-
vide the second highest quality care in
the country, but the State is ranked
forty-fourth in payments per Medicare
beneficiary. We should do more to re-
ward quality health care regardless of
whether it is provided in an urban or
rural setting. The Vermont Medical So-
ciety has told me that they strongly
support the Medicare Physician Pay-
ment Equity Act of 2003 as an impor-
tant first step in reducing the existing
inequities in payment levels.

I look forward to working with my
colleagues to pass the Medicare Physi-
cian Payment Equity Act of 2003.

By Mr. SPECTER (for himself
and Mr. BUNNING):

S. 1136. A bill to restate, clarify, and
revise the Soldiers’ and Sailors’ Civil
Relief Act of 1940; to the Committee on
Veterans’ Affairs.

Mr. SPECTER. Mr. President, as
Chairman of the Committee on Vet-
erans’ Affairs, | have sought recogni-
tion today to introduce legislation that
would restate, revise and update the
Soldiers’ and Sailors’ Civil Relief Act
of 1940, SSCRA.

The SSCRA, in summary, suspends
some of the legal obligations incurred
by military personnel prior to entry
into the service so that they might
give their full attention to military
duty. As was stated by the Supreme
Court in LeMaistre v. Leffers, 333 U.S.
1, 6, 1948, SSCRA is to be read “‘with an
eye friendly to those who dropped their
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affairs to answer their country’s call.”
With operations in lrag now wrapping
up, it is an appropriate time for a re-
view of this World War Il-vintage legis-
lation to see how it might be modified
to better address the needs of 21st Cen-
tury servicemen and women.

| should mention at this point that |
am aware that a bill to revise the
SSCRA, H.R. 100, is currently pending
in the House, and that my colleague
from Georgia, Senator Zell Miller, has
introduced companion legislation in
the Senate as S. 792. My legislation is
similar to H.R. 100 and S. 792, but it
contains modifications and additions
to those bills as suggested by reservists
and their families, the Department of
Defense, and by other groups. It is my
intention to work with Senator MILLER
to craft legislation that incorporates
the best features of the two bills.

This legislation would rename
SSCRA the ““Servicemembers’ Civil Re-
lief Act” to reflect that the Armed
Forces are made up now of more than
just soldiers and sailors, and keep in
place the core protections that have
been features of SSCRA for decades:
stays of civil proceedings during a per-
son’s period of military service; an in-
terest rate cap of 6 percent on debts in-
curred before active duty; protection
from eviction and termination of pre-
service residential leases; and legal
residency protection. But it would also
add several new provisions to this core.

Currently, the Higher Education Act
of 1965 prohibits the SSCRA’s 6 percent
interest cap from applying to Feder-
ally-insured student loans. This bill
would remove that prohibition. It
would also require institutions of high-
er education to permit students who
are called to active duty to return and
complete classes at no additional cost.

In addition, SSCRA now precludes
evictions from premises occupied by
servicemembers having a monthly rent
$1200 or less. This $1200 ceiling was set
in 1991; it has not been adjusted since.
This legislation would raise the rent
ceiling to $1950 or the amount of a
servicemember’s basic allowance for
housing, whichever is higher. It would
thereby take post-1991 inflation into
account, and avoid the need for fre-
quent amendments to the law since
housing allowances are adjusted annu-
ally based on housing costs in the area
where the servicemember is assigned.

When the SSCRA was originally en-
acted in 1940, automobiles were not
commonly leased. That, of course, has
changed; many people now choose leas-
ing as a way to finance their personal
transportation needs. This legislation
would protect servicemembers who
have leased cars—just as it does those
who had chosen the more traditional
form of auto financing—in two ways.
First, it would prohibit lessors, like
purchase financers, from repossessing
personal property for nonpayment or
breach without court action. Second, it
would allow servicemembers called to
active duty to terminate automobile
leases just as they can real property
leases.
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This bill also takes steps to offer
some protection to professionals and
small business owners who are called
to active duty. It would include the
practice of law among the “‘profes-
sional services’ for which professional
liability insurance obligations could be
suspended subject to mandatory rein-
statement. It would also authorize the
Secretary of Defense to designate other
professional callings that would be sub-
ject to these protections. And it would
protect the assets of small business
owners during military service if the
servicemember is personally liable for
trade or business debts.

Since 1940, the Soldiers’ and Sailors’
Civil Relief Act has provided important
protections to the men and women who
wear the uniform. But 60-plus years
later, it is time for Congress to take a
critical look at this law and revise it to
reflect changes in our society since it
was originally enacted. With the assist-
ance of the Department of Defense, the
National Guard Bureau, the Enlisted
Association of the National Guard, and
the Small Business Administration,
the staff of the Committee on Vet-
erans’ Affairs, most notably Mr. David
Goetz, the Committee’s Associate
Counsel, has undertaken the pains-
taking review that has yielded this
rather extensive bill. It is my intention
to seek further comment and then
guide this important reform legislation
to enactment.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1136

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. RESTATEMENT OF ACT.

The Soldiers’ and Sailors’ Civil Relief Act
of 1940 (50 U.S.C. App. 501 et seq.) is amended
to read as follows:

“SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
““(a) SHORT TITLE.—This Act may be cited

as the ‘Servicemembers Civil Relief Act’.

“(b) TABLE OF CONTENTS.—The table of
contents of this Act is as follows:

“Sec. 1. Short title; table of contents.

“Sec. 2. Purposes.

“TITLE I—GENERAL PROVISIONS

“Sec. 101. Definitions.

““Sec. 102. Jurisdiction and applicability of
Act.

Protection of persons secondarily
liable.

Extension of protections to citi-
zens serving with allied forces.

Notification of benefits.

Extension of rights and protec-
tions to Reserves ordered to re-
port for military service and to
persons ordered to report for in-
duction.

Waiver of rights pursuant to writ-
ten agreement.

Exercise of rights under Act not
to affect certain future finan-
cial transactions.

109. Legal representatives.

“TITLE II—GENERAL RELIEF

201. Protection of servicemembers

against default judgments.

*“Sec. 103.

*“Sec. 104.

105.
106.

““Sec.
‘“Sec.

““Sec. 107.

““Sec. 108.

“‘Sec.

““Sec.
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““Sec. 202. Stay of proceedings when
servicemember defendant has
notice.

““Sec. 203. Fines and penalties under con-
tracts.

‘“‘Sec. 204. Stay or vacation of execution of
judgments, attachments, and
garnishments.

““Sec. 205. Duration and term of stays; co-
defendants not in service.

““‘Sec. 206. Statute of limitations.

““Sec. 207. Maximum rate of interest on
debts incurred before military
service.

“TITLE II—RENT, INSTALLMENT CON-

TRACTS, MORTGAGES, LIENS, ASSIGN-
MENT, LEASES.

““Sec. 301. Evictions and distress.

““‘Sec. 302. Protection under installment con-
tracts for purchase or lease.

303. Mortgages and trust deeds.

304. Settlement of stayed cases relat-
ing to personal property.

305. Termination of leases by lessees.

306. Protection of life insurance pol-
icy.

307. Enforcement of storage liens.

308. Extension of protections to de-
pendents.

“TITLE IV—INSURANCE

401. Definitions.

402. Insurance rights and protections.

403. Application for insurance protec-
tion.

404. Policies entitled to protection and
lapse of policies.

405. Policy restrictions.

406. Deduction of unpaid premiums.

407. Premiums and interest guaran-
teed by United States.

408. Regulations.

409. Review of findings of fact and con-
clusions of law.

“TITLE V—TAXES AND PUBLIC LANDS

‘“‘Sec. 501. Taxes respecting personal prop-
erty, money, credits, and real
property.

502. Rights in public lands.

503. Desert-land entries.

504. Mining claims.

505. Mineral permits and leases.

506. Perfection or defense of rights.
507. Distribution of information con-
cerning benefits of title.

508. Land rights of servicemembers.

509. Regulations.

““Sec. 510. Income taxes.

““‘Sec. 511. Residence for tax purposes.

“TITLE VI—ADMINISTRATIVE REMEDIES

““‘Sec. 601. Inappropriate use of Act.

‘“‘Sec. 602. Certificates of service; persons re-
ported missing.

603. Interlocutory orders.

“TITLE VII—FURTHER RELIEF

701. Anticipatory relief.

702. Power of attorney.

703. Professional liability protection.

704. Health insurance reinstatement.

705. Guarantee of residency for mili-
tary personnel.

““Sec. 706. Business or trade obligations.

““Sec. 707. Return to classes at no extra cost.

“SEC. 2. PURPOSES.

““The purposes of this Act are—

‘(1) to provide for, strengthen, and expe-
dite the national defense through protection
extended by this Act to servicemembers of
the United States to enable such persons to
devote their entire energy to the defense
needs of the Nation; and

“(2) to provide for the temporary suspen-
sion of judicial and administrative pro-
ceedings and transactions that may ad-
versely affect the civil rights  of
servicemembers during their military serv-
ice.

““Sec.
““Sec.

““Sec.
“‘Sec.

““Sec.
““Sec.

““Sec.
“‘Sec.
““Sec.

““Sec.

““Sec.
““Sec.
““Sec.

““Sec.
“Sec.

““Sec.
““Sec.
““Sec.
““Sec.
““Sec.
““Sec.

““Sec.
““Sec.

“‘Sec.

““Sec.
““Sec.
““Sec.
““Sec.
““Sec.
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“TITLE I—GENERAL PROVISIONS
“SEC. 101. DEFINITIONS.

““For the purposes of this Act:

“1) SERVICEMEMBER.—The term
‘servicemember’ means a member of the uni-
formed services, as that term is defined in
section 101(a)(5) of title 10, United States
Code.

““(2) MILITARY SERVICE.—

“(A) With respect to a member of the
Army, Navy, Air Force, Marine Corps, or
Coast Guard, the term ‘military service’
means active duty, as that term is defined in
section 101(d)(1) of title 10, United States
Code.

“(B) Active service of commissioned offi-
cers of the Public Health Service or National
Oceanic and Atmospheric Administration
shall be deemed to be ‘military service’ for
the purposes of this Act.

“(C) Service of a member of the National
Guard under a call to active service author-
ized by the President or the Secretary of De-
fense for a period of more than 30 consecu-
tive days under section 502(f) of title 32,
United States Code, for purposes of respond-
ing to a national emergency declared by the
President and supported by Federal funds
shall be deemed to be ‘military service’ for
the purposes of this Act.

““(3) PERIOD OF MILITARY SERVICE.—The
term ‘period of military service’ means the
period beginning on the date on which a
servicemember enters military service and
ending on the date on which the
servicemember is released from military
service or dies while in military service.

‘“(4) DEPENDENT.—The term ‘dependent’,
with respect to a servicemember, means—

““(A) the servicemember’s spouse;

““(B) the servicemember’s child (as defined
in section 101(4) of title 38, United States
Code); or

“(C) an individual for whom the
servicemember provided more than one-half
of the individual’s support for 180 days im-
mediately preceding an application for relief
under this Act.

“(5) COURT.—The term ‘court’ means a
court or an administrative agency of the
United States or of any State (including any
political subdivision of a State), whether or
not a court or administrative agency of
record.

‘“(6) STATE.—The term ‘State’ includes—

“(A) a commonwealth, territory, or posses-
sion of the United States; and

““(B) the District of Columbia.

“(7) SECRETARY CONCERNED.—The term
‘Secretary concerned’—

“(A) with respect to a member of the
armed forces, has the meaning given that
term in section 101(a)(9) of title 10, United
States Code;

“(B) with respect to a commissioned offi-
cer of the Public Health Service, means the
Secretary of Health and Human Services;
and

““(C) with respect to a commissioned officer
of the National Oceanic and Atmospheric Ad-
ministration, means the Secretary of Com-
merce.

““(8) MOTOR VEHICLE.—The term ‘motor ve-
hicle’ has the meaning given that term in
section 30102(a)(6) of title 49, United States
Code.

“SEC. 102. JURISDICTION AND APPLICABILITY OF
ACT.

““(a) JURISDICTION.—This Act applies to—

““(1) the United States;

““(2) each of the States, including the polit-
ical subdivisions thereof; and

““(3) all territory subject to the jurisdiction
of the United States.

“(b) APPLICABILITY TO PROCEEDINGS.—This
Act applies to any judicial or administrative
proceeding commenced in any court or agen-

CONGRESSIONAL RECORD — SENATE

cy in any jurisdiction subject to this Act.
This Act does not apply to criminal pro-
ceedings.

““(c) COURT IN WHICH APPLICATION MAY BE
MADE.—When under this Act any application
is required to be made to a court in which no
proceeding has already been commenced
with respect to the matter, such application
may be made to any court which would oth-
erwise have jurisdiction over the matter.
“SEC. 103. PROTECTION OF PERSONS SECOND-

ARILY LIABLE.

‘“(a) EXTENSION OF PROTECTION WHEN AcC-
TIONS STAYED, POSTPONED, OR SUSPENDED.—
Whenever pursuant to this Act a court stays,
postpones, or suspends (1) the enforcement of
an obligation or liability, (2) the prosecution
of a suit or proceeding, (3) the entry or en-
forcement of an order, writ, judgment, or de-
cree, or (4) the performance of any other act,
the court may likewise grant such a stay,
postponement, or suspension to a surety,
guarantor, endorser, accommodation maker,
comaker, or other person who is or may be
primarily or secondarily subject to the obli-
gation or liability the performance or en-
forcement of which is stayed, postponed, or
suspended.

“(b) VACATION OR SET-ASIDE OF JUDG-
MENTS.—When a judgment or decree is va-
cated or set aside, in whole or in part, pursu-
ant to this Act, the court may also set aside
or vacate, as the case may be, the judgment
or decree as to a surety, guarantor, endorser,
accommodation maker, comaker, or other
person who is or may be primarily or second-
arily liable on the contract or liability for
the enforcement of the judgment or decree.

““(c) BAIL BonD NOT To BE ENFORCED DUR-
ING PERIOD OF MILITARY SERVICE.—A court
may not enforce a bail bond during the pe-
riod of military service of the principal on
the bond when military service prevents the
surety from obtaining the attendance of the
principal. The court may discharge the sur-
ety and exonerate the bail, in accordance
with principles of equity and justice, during
or after the period of military service of the
principal.

““(d) WAIVER OF RIGHTS.—

““(1) WAIVERS NOT PRECLUDED.—This Act
does not prevent a waiver in writing by a
surety, guarantor, endorser, accommodation
maker, comaker, or other person (whether
primarily or secondarily liable on an obliga-
tion or liability) of the protections provided
under subsections (a) and (b). Any such waiv-
er is effective only if it is executed as an in-
strument separate from the obligation or li-
ability with respect to which it applies.

““(2) WAIVER INVALIDATED UPON ENTRANCE
TO MILITARY SERVICE.—If a waiver under
paragraph (1) is executed by an individual
who after the execution of the waiver enters
military service, or by a dependent of an in-
dividual who after the execution of the waiv-
er enters military service, the waiver is not
valid after the beginning of the period of
such military service unless the waiver was
executed by such individual or dependent
during the period specified in section 106.
“SEC. 104. EXTENSION OF PROTECTIONS TO CITI-

ZENS SERVING WITH ALLIED
FORCES.

“A citizen of the United States who is
serving with the forces of a nation with
which the United States is allied in the pros-
ecution of a war or military action is enti-
tled to the relief and protections provided
under this Act if that service with the allied
force is similar to military service as defined
in this Act. The relief and protections pro-
vided to such citizen shall terminate on the
date of discharge or release from such serv-
ice.

“SEC. 105. NOTIFICATION OF BENEFITS.

“The Secretary concerned shall ensure

that notice of the benefits accorded by this
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Act is provided to persons in military service

and to persons entering military service.

“SEC. 106. EXTENSION OF RIGHTS AND PROTEC-
TIONS TO RESERVES ORDERED TO
REPORT FOR MILITARY SERVICE
AND TO PERSONS ORDERED TO RE-
PORT FOR INDUCTION.

‘““(a) RESERVES ORDERED TO REPORT FOR
MILITARY SERVICE.—A member of a reserve
component who is ordered to report for mili-
tary service is entitled to the rights and pro-
tections of this title and titles Il and 11l dur-
ing the period beginning on the date of the
member’s receipt of the order and ending on
the date on which the member reports for
military service (or, if the order is revoked
before the member so reports, or the date on
which the order is revoked).

““(b) PERSONS ORDERED TO REPORT FOR IN-
DUCTION.—A person who has been ordered to
report for induction under the Military Se-
lective Service Act (50 U.S.C. App. 451 et
seq.) is entitled to the rights and protections
provided a servicemember under this title
and titles Il and 11l during the period begin-
ning on the date of receipt of the order for
induction and ending on the date on which
the person reports for induction (or, if the
order to report for induction is revoked be-
fore the date on which the person reports for
induction, on the date on which the order is
revoked).

“SEC. 107. WAIVER OF RIGHTS PURSUANT TO
WRITTEN AGREEMENT.

“(a) IN GENERAL.—A servicemember may
waive any of the rights and protections pro-
vided by this Act. In the case of a waiver
that permits an action described in sub-
section (b), the waiver is effective only if
made pursuant to a written agreement of the
parties that is executed during or after the
servicemember’s period of military service.
The written agreement shall specify the
legal instrument to which the waiver applies
and, if the servicemember is not a party to
that instrument, the servicemember con-
cerned.

““(b) ACTIONS REQUIRING WAIVERS IN WRIT-
ING.—The requirement in subsection (a) for a
written waiver applies to the following:

““(1) The modification, termination, or can-
cellation of—

“(A) a contract, lease, or bailment; or

““(B) an obligation secured by a mortgage,
trust, deed, lien, or other security in the na-
ture of a mortgage.

“(2) The repossession, retention, fore-
closure, sale, forfeiture, or taking possession
of property that—

“(A) is security for any obligation; or

“(B) was purchased or received under a
contract, lease, or bailment.

““(c) COVERAGE OF PERIODS AFTER ORDERS
RECEIVED.—For the purposes of this sec-
tion—

““(1) a person to whom section 106 applies
shall be considered to be a servicemember;
and

““(2) the period with respect to such a per-
son specified in subsection (a) or (b), as the
case may be, of section 106 shall be consid-
ered to be a period of military service.

“SEC. 108. EXERCISE OF RIGHTS UNDER ACT NOT
TO AFFECT CERTAIN FUTURE FI-
NANCIAL TRANSACTIONS.

“Application by a servicemember for, or
receipt by a servicemember of, a stay, post-
ponement, or suspension pursuant to this
Act in the payment of a tax, fine, penalty,
insurance premium, or other civil obligation
or liability of that servicemember shall not
itself (without regard to other consider-
ations) provide the basis for any of the fol-
lowing:

“(1) A determination by a lender or other
person that the servicemember is unable to
pay the civil obligation or liability in ac-
cordance with its terms.
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“(2) With respect to a credit transaction
between a creditor and the servicemember—

““(A) a denial or revocation of credit by the
creditor;

“(B) a change by the creditor in the terms
of an existing credit arrangement; or

““(C) a refusal by the creditor to grant cred-
it to the servicemember in substantially the
amount or on substantially the terms re-
quested.

““(3) An adverse report relating to the cred-
itworthiness of the servicemember by or to a
person engaged in the practice of assembling
or evaluating consumer credit information.

“(4) A refusal by an insurer to insure the
servicemember.

“(5) An annotation in a servicemember’s
record by a creditor or a person engaged in
the practice of assembling or evaluating con-
sumer credit information, identifying the
servicemember as a member of the National
Guard or a reserve component.

““(6) A change in the terms offered or condi-
tions required for the issuance of insurance.
“SEC. 109. LEGAL REPRESENTATIVES.

‘‘(a) REPRESENTATIVE.—A legal representa-
tive of a servicemember for purposes of this
Act is either of the following:

‘(1) An attorney acting on the behalf of a
servicemember.

“(2) An individual possessing a power of at-
torney.

“(b) APPLICATION.—Whenever the term
‘servicemember’ is used in this Act, such
term shall be treated as including a ref-
erence to a legal representative of the
servicemember.

“TITLE II—GENERAL RELIEF
201. PROTECTION OF SERVICEMEMBERS
AGAINST DEFAULT JUDGMENTS.

““(a) APPLICABILITY OF SECTION.—This sec-
tion applies to any civil action or proceeding
in which the defendant does not make an ap-
pearance.

“(b) AFFIDAVIT REQUIREMENT.—

‘(1) PLAINTIFF TO FILE AFFIDAVIT.—In any
action or proceeding covered by this section,
the court, before entering judgment for the
plaintiff, shall require the plaintiff to file
with the court an affidavit—

“(A) stating whether or not the defendant
is in military service and showing necessary
facts to support the affidavit; or

“(B) if the plaintiff is unable to determine
whether or not the defendant is in military
service, stating that the plaintiff is unable
to determine whether or not the defendant is
in military service.

““(2) APPOINTMENT OF ATTORNEY TO REP-
RESENT DEFENDANT IN MILITARY SERVICE.—If
in an action covered by this section it ap-
pears that the defendant is in military serv-
ice, the court may not enter a judgment
until after the court appoints an attorney to
represent the defendant. If an attorney ap-
pointed under this section to represent a
servicemember cannot locate the
servicemember, actions by the attorney in
the case shall not waive any defense of the
servicemember or otherwise bind the
servicemember.

‘“(3) DEFENDANT’S MILITARY STATUS NOT
ASCERTAINED BY AFFIDAVIT.—If based upon
the affidavits filed in such an action, the
court is unable to determine whether the de-
fendant is in military service, the court, be-
fore entering judgment, may require the
plaintiff to file a bond in an amount ap-
proved by the court. If the defendant is later
found to be in military service, the bond
shall be available to indemnify the defendant
against any loss or damage the defendant
may suffer by reason of any judgment for the
plaintiff against the defendant, should the
judgment be set aside in whole or in part.
The bond shall remain in effect until expira-
tion of the time for appeal and setting aside

“SEC.
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of a judgment under applicable Federal or
State law or regulation or under any applica-
ble ordinance of a political subdivision of a
State. The court may issue such orders or
enter such judgments as the court deter-
mines necessary to protect the rights of the
defendant under this Act.

‘“(4) SATISFACTION OF REQUIREMENT FOR AF-
FIDAVIT.—The requirement for an affidavit
under paragraph (1) may be satisfied by a
statement, declaration, verification, or cer-
tificate, in writing, subscribed and certified
or declared to be true under penalty of per-

ury.
! “)(/c) PENALTY FOR MAKING OR USING FALSE
AFFIDAVIT.—A person who makes or uses an
affidavit permitted under subsection (b) (or a
statement, declaration, verification, or cer-
tificate as authorized under subsection
(b)(4)) knowing it to be false, shall be fined
as provided in title 18, United States Code,
imprisoned for not more than one year, or
both.

‘“(d) STAY OF PROCEEDINGS.—In an action
covered by this section in which the defend-
ant is in military service, the court shall
grant a stay of proceedings for a minimum
period of 90 days under this subsection upon
application of counsel, or on the court’s own
motion, if the court determines that—

““(1) there may be a defense to the action
and a defense cannot be presented without
the presence of the defendant; or

““(2) after due diligence, counsel has been
unable to contact the defendant or otherwise
determine if a meritorious defense exists.

‘““(e) INAPPLICABILITY OF SECTION 202 PROCE-
DURES.—A stay of proceedings under sub-
section (d) shall not be controlled by proce-
dures or requirements under section 202.

“(f) SECTION 202 PROTECTION.—If a
servicemember who is a defendant in an ac-
tion covered by this section receives actual
notice of the action, the servicemember may
request a stay of proceeding under section
202.

““(g) VACATION OR SETTING ASIDE OF DE-
FAULT JUDGMENTS.—

““(1) AUTHORITY FOR COURT TO VACATE OR
SET ASIDE JUDGMENT.—If a default judgment
is entered in an action covered by this sec-
tion against a servicemember during the
servicemember’s period of military service
(or within 60 days after termination of or re-
lease from such military service), the court
entering the judgment shall, upon applica-
tion by or on behalf of the servicemember,
reopen the judgment for the purpose of al-
lowing the servicemember to defend the ac-
tion if it appears that—

“(A) the servicemember was materially af-
fected by reason of that military service in
making a defense to the action; and

““(B) the servicemember has a meritorious
or legal defense to the action or some part of
it

““(2) TIME FOR FILING APPLICATION.—AN ap-
plication under this subsection must be filed
not later than 90 days after the date of the
termination of or release from military serv-
ice.

““(h) PROTECTION OF BONA FIDE PUR-
CHASER.—If a court vacates, sets aside, or re-
verses a default judgment against a
servicemember and the vacating, setting
aside, or reversing is because of a provision
of this Act, that action shall not impair a
right or title acquired by a bona fide pur-
chaser for value under the default judgment.
“SEC. 202. STAY OF PROCEEDINGS WHEN

SERVICEMEMBER DEFENDANT HAS
NOTICE.

‘“(a) APPLICABILITY OF SECTION.—This sec-
tion applies to any civil action or proceeding
in which the defendant at the time of filing
an application under this section—

“(1) is in military service or is within 90
days after termination of or release from
military service; and
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“(2) has received notice of the action or
proceeding.

““(b) AUTOMATIC STAY.—

‘(1) AUTHORITY FOR STAY.—At any stage
before final judgment in a civil action or
proceeding in which a servicemember de-
scribed in subsection (a) is a party, the court
may on its own motion and shall, upon appli-
cation by the servicemember, stay the action
for a period of not less than 90 days, if the
conditions in paragraph (2) are met.

““(2) CONDITIONS FOR STAY.—AnN application
for a stay under paragraph (1) shall include
the following:

“(A) A letter or other communication set-
ting forth facts stating the manner in which
current military duty requirements materi-
ally affect the servicemember’s ability to ap-
pear and stating a date when the
servicemember will be available to appear.

““(B) A letter or other communication from
the servicemember’s commanding officer
stating that the servicemember’s current
military duty prevents appearance and that
military leave is not authorized for the
servicemember at the time of the letter.

“(c) APPLICATION NOT A WAIVER OF DE-
FENSES.—AnN application for a stay by a
servicemember or a servicemember’s rep-
resentative under this section does not con-
stitute an appearance for jurisdictional pur-
poses and does not constitute a waiver of any
substantive or procedural defense (including
a defense relating to lack of personal juris-
diction).

‘‘(d) ADDITIONAL STAY.—

““(1) APPLICATION.—A servicemember who is
granted a stay of a civil action or proceeding
under subsection (b) may apply for an addi-
tional stay based on continuing material af-
fect of military duty on the servicemember’s
ability to appear. Such an application may
be made by the servicemember at the time of
the initial application under subsection (b)
or when it appears that the servicemember is
unavailable to prosecute or defend the ac-
tion. The same information required under
subsection (b)(2) shall be included in an ap-
plication under this subsection.

““(2) APPOINTMENT OF COUNSEL WHEN ADDI-
TIONAL STAY REFUSED.—If the court refuses
to grant an additional stay of proceedings
under paragraph (1), the court shall appoint
counsel to represent the servicemember in
the action or proceeding.

““(e) COORDINATION WITH SECTION 201.—A
servicemember who applies for a stay under
this section and is unsuccessful may not
seek the protections afforded by section 201.

“(f) INAPPLICABILITY TO SECTION 301.—The
protections of this section do not apply to
section 301.

“SEC. 203. FINES AND PENALTIES UNDER CON-
TRACTS.

““(a) PROHIBITION OF PENALTIES.—When an
action for compliance with the terms of a
contract is stayed pursuant to this Act, a
penalty shall not accrue for failure to com-
ply with the terms of the contract during the
period of the stay.

“(b) REDUCTION OR WAIVER OF FINES OR
PENALTIES.—If a servicemember fails to per-
form an obligation arising under a contract
and a penalty is incurred arising from that
nonperformance, a court may reduce or
waive the fine or penalty if—

“(1) the servicemember was in military
service at the time the fine or penalty was
incurred; and

“(2) the ability of the servicemember to
perform the obligation was materially af-
fected by such military service.

“SEC. 204. STAY OR VACATION OF EXECUTION OF
JUDGMENTS, ATTACHMENTS, AND
GARNISHMENTS.

““(a) COURT ACTION UPON MATERIAL AFFECT
DETERMINATION.—If a servicemember, in the
opinion of the court, is materially affected
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by reason of military service in complying
with a court judgment or order, the court
may on its own motion and shall on applica-
tion by the servicemember—

‘(1) stay the execution of such judgment or
order entered against the servicemember;
and

“(2) vacate or stay an attachment or gar-
nishment of property, money, or debts in the
possession of the servicemember or a third
party, whether before or after such judg-
ment.

“(b) APPLICABILITY.—This section applies
to an action or proceeding commenced in a
court against a servicemember before or dur-
ing the period of the servicemember’s mili-
tary service or within 60 days after such
service terminates.

“SEC. 205. DURATION AND TERM OF STAYS; CO-
DEFENDANTS NOT IN SERVICE.

‘‘(a) PERIOD OF STAY.—A stay of an action,
proceeding, attachment, or execution made
pursuant to the provisions of this Act by a
court may be ordered for the period of mili-
tary service and 90 days thereafter, or for
any part of that period. The court may set
the terms and amounts for such installment
payments as is considered reasonable by the
court.

““(b) COoDEFENDANTS.—If the servicemember
is a codefendant with others who are not in
military service and who are not entitled to
the relief and protections provided under
this Act, the plaintiff may proceed against
those other defendants with the approval of
the court.

“(c) INAPPLICABILITY OF SECTION.—This
section does not apply to sections 202 and
701.

“SEC. 206. STATUTE OF LIMITATIONS.

‘““(a) TOLLING OF STATUTES OF LIMITATION
DURING MILITARY SERVICE.—The period of a
servicemember’s military service may not be
included in computing any period limited by
law, regulation, or order for the bringing of
any action or proceeding in a court, or in
any board, bureau, commission, department,
or other agency of a State (or political sub-
division of a State) or the United States by
or against the servicemember or the
servicemember’s heirs, executors, adminis-
trators, or assigns.

““(b) REDEMPTION OF REAL PROPERTY.—A
period of military service may not be in-
cluded in computing any period provided by
law for the redemption of real property sold
or forfeited to enforce an obligation, tax, or
assessment.

““(c) INAPPLICABILITY TO INTERNAL REVENUE
LAws.—This section does not apply to any
period of limitation prescribed by or under
the internal revenue laws of the United
States.

“SEC. 207. MAXIMUM RATE OF INTEREST ON
DEBTS INCURRED BEFORE MILI-
TARY SERVICE.

““(a) INTEREST RATE LIMITATION.—

““(1) 6-PERCENT LIMIT.—AnN obligation or li-
ability bearing interest at a rate in excess of
6 percent per year that is incurred by a
servicemember, or the servicemember and
the servicemember’s spouse jointly, before
the servicemember enters military service
shall not bear interest at a rate in excess of
6 percent per year during the period of mili-
tary service.

““(2) APPLICABILITY TO STUDENT LOANS.—
Notwithstanding section 428(d) of the Higher
Education Act of 1965 (20 U.S.C. 1078(d)),
paragraph (1) applies with respect to an obli-
gation or liability of a servicemember, or the
servicemember and the servicemember’s
spouse jointly, entered into under the Higher
Education Act of 1965 (20 U.S.C. 1001 et seq.)

““(8) FORGIVENESS OF INTEREST IN EXCESS OF
6 PERCENT.—Interest at a rate in excess of 6
percent per year that would otherwise be in-
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curred but for the prohibition in paragraph

(1) is forgiven.

‘“(4) PREVENTION OF ACCELERATION OF PRIN-
CIPAL.—The amount of any periodic payment
due from a servicemember under the terms
of the instrument that created an obligation
or liability covered by this section shall be
reduced by the amount of the interest for-
given under paragraph (3) that is allocable to
the period for which such payment is made.

““(b) IMPLEMENTATION OF LIMITATION.—

““(1) WRITTEN NOTICE TO CREDITOR.—In order
for an obligation or liability of a
servicemember to be subject to the interest
rate limitation in subsection (a), the
servicemember shall provide to the creditor
written notice and a copy of the military or-
ders calling the servicemember to military
service and any orders further extending
military service, not later than 180 days
after the date of the servicemember’s termi-
nation or release from military service.

““(2) LIMITATION EFFECTIVE AS OF DATE OF
ORDER TO ACTIVE DUTY.—Upon receipt of
written notice and a copy of orders calling a
servicemember to military service, the cred-
itor shall treat the debt in accordance with
subsection (a), effective as of the date on
which the servicemember is called to mili-
tary service.

‘“(c) CREDITOR PROTECTION.—A court may
grant a creditor relief from the limitations
of this section if, in the opinion of the court,
the ability of the servicemember to pay in-
terest upon the obligation or liability at a
rate in excess of 6 percent per year is not
materially affected by reason of the
servicemember’s military service.

““(d) INTEREST DEFINED.—As used in this
section, the term ‘interest’ means simple in-
terest plus service charges, renewal charges,
fees, or any other charges (except bona fide
insurance) with respect to an obligation or
liability.

“TITLE III—RENT, INSTALLMENT CON-
TRACTS, MORTGAGES, LIENS, ASSIGN-
MENT, LEASES

“SEC. 301. EVICTIONS AND DISTRESS.

‘“(a) COURT-ORDERED EVICTION.—Except by
court order, a landlord (or another person
with paramount title) may not—

‘(1) evict a servicemember, or the depend-
ents of a servicemember, during a period of
military service of the servicemember, from
premises—

“(A) that are occupied or intended to be
occupied primarily as a residence; and

““(B) for which the monthly rent does not
exceed the greater of—

‘(i) $1,950; or

“(ii) the monthly basic allowance for hous-
ing to which the servicemember is entitled
under section 403 of title 37, United States
Code; or

““(2) subject such premises to a distress
during the period of military service.

““(b) STAY OF EXECUTION.—

‘(1) COURT AUTHORITY.—Upon an applica-
tion for eviction or distress with respect to
premises covered by this section, the court
may on its own motion and shall, if a request
is made by or on behalf of a servicemember
whose ability to pay the agreed rent is mate-
rially affected by military service—

““(A) stay the proceedings for a period of 90
days, unless in the opinion of the court, jus-
tice and equity require a longer or shorter
period of time; or

““(B) adjust the obligation under the lease
to preserve the interests of all parties.

““(2) RELIEF TO LANDLORD.—If a stay is
granted under paragraph (1), the court may
grant to the landlord (or other person with
paramount title) such relief as equity may
require.

““(c) PENALTIES.—

‘(1) MISDEMEANOR.—EXxcept as provided in
subsection (a), a person who knowingly takes
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part in an eviction or distress described in
subsection (a), or who knowingly attempts
to do so, shall be fined as provided in title 18,
United States Code, imprisoned for not more
than one year, or both.

““(2) PRESERVATION OF OTHER REMEDIES AND
RIGHTS.—The remedies and rights provided
under this section are in addition to and do
not preclude any remedy for wrongful con-
version (or wrongful eviction) otherwise
available under the law to the person claim-
ing relief under this section, including any
award for consequential and punitive dam-
ages.

“(d) RENT ALLOTMENT FROM PAY OF
SERVICEMEMBER.—To0 the extent required by
a court order related to property which is
the subject of a court action under this sec-
tion, the Secretary concerned shall make an
allotment from the pay of a servicemember
to satisfy the terms of such order, except
that any such allotment shall be subject to
regulations prescribed by the Secretary con-
cerned establishing the maximum amount of
pay of servicemembers that may be allotted
under this subsection.

““(e) LIMITATION OF APPLICABILITY.—Sec-
tion 202 is not applicable to this section.
“SEC. 302. PROTECTION UNDER INSTALLMENT

CONTRACTS FOR PURCHASE OR
LEASE.

‘““(a) PROTECTION UPON BREACH OF CON-
TRACT.—

““(1) PROTECTION AFTER ENTERING MILITARY
SERVICE.—After a servicemember enters
military service, a contract by the
servicemember for—

““(A) the purchase of real or personal prop-
erty (including a motor vehicle); or

“(B) the lease or bailment of such prop-
erty,

may not be rescinded or terminated for a
breach of terms of the contract occurring be-
fore or during that person’s military service,
nor may the property be repossessed for such
breach without a court order.

““(2) APPLICABILITY.—This section applies
only to a contract for which a deposit or in-
stallment has been paid by  the
servicemember before the servicemember en-
ters military service.

““(b) PENALTIES.—

‘(1) MISDEMEANOR.—A person who know-
ingly resumes possession of property in vio-
lation of subsection (a), or in violation of
section 108, or who knowingly attempts to do
so, shall be fined as provided in title 18,
United States Code, imprisoned for not more
than one year, or both.

““(2) PRESERVATION OF OTHER REMEDIES AND
RIGHTS.—The remedies and rights provided
under this section are in addition to and do
not preclude any remedy for wrongful con-
version otherwise available under law to the
person claiming relief under this section, in-
cluding any award for consequential and pu-
nitive damages.

““(c) AUTHORITY OF COURT.—In a hearing
based on this section, the court—

“(1) may order repayment to the
servicemember of all or part of the prior in-
stallments or deposits as a condition of ter-
minating the contract and resuming posses-
sion of the property;

“(2) may, on its own motion, and shall on
application by a servicemember when the
servicemember’s ability to comply with the
contract is materially affected by military
service, stay the proceedings for a period of
time as, in the opinion of the court, justice
and equity require; or

““(3) may make other disposition as is equi-
table to preserve the interests of all parties.
“SEC. 303. MORTGAGES AND TRUST DEEDS.

““‘(a) MORTGAGE AS SECURITY.—This section
applies only to an obligation on real or per-
sonal property owned by a servicemember
that—
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“(1) originated before the period of the
servicemember’s military service and for
which the servicemember is still obligated;
and

“(2) is secured by a mortgage, trust deed,
or other security in the nature of a mort-
gage.

“(b) STAY OF PROCEEDINGS AND ADJUST-
MENT OF OBLIGATION.—In an action filed dur-
ing, or within 90 days after, a
servicemember’s period of military service
to enforce an obligation described in sub-
section (a), the court may after a hearing
and on its own motion and shall upon appli-
cation by a servicemember when the
servicemember’s ability to comply with the
obligation is materially affected by military
service—

‘(1) stay the proceedings for a period of
time as justice and equity require, or

““(2) adjust the obligation to preserve the
interests of all parties.

““(c) SALE OR FORECLOSURE.—A sale, fore-
closure, or seizure of property for a breach of
an obligation described in subsection (a)
shall not be valid if made during, or within
90 days after, the period of the
servicemember’s military service except—

““(1) upon a court order granted before such
sale, foreclosure, or seizure with a return
made and approved by the court; or

“(2) if made pursuant to an agreement as
provided in section 108.

““(d) PENALTIES.—

‘(1) MISDEMEANOR.—A person who know-
ingly makes or causes to be made a sale,
foreclosure, or seizure of property that is
prohibited by subsection (c), or who know-
ingly attempts to do so, shall be fined as pro-
vided in title 18, United States Code, impris-
oned for not more than one year, or both.

““(2) PRESERVATION OF OTHER REMEDIES.—
The remedies and rights provided under this
section are in addition to and do not pre-
clude any remedy for wrongful conversion
otherwise available under law to the person
claiming relief under this section, including
consequential and punitive damages.

“SEC. 304. SETTLEMENT OF STAYED CASES RE-
LATING TO PERSONAL PROPERTY.

““(a) APPRAISAL OF PROPERTY.—When a
stay is granted pursuant to this Act in a pro-
ceeding to foreclose a mortgage on or to re-
possess personal property, or to rescind or
terminate a contract for the purchase of per-
sonal property, the court may appoint three
disinterested parties to appraise the prop-
erty.

“(b) EQuUITY PAYMENT.—Based on the ap-
praisal, and if undue hardship to the
servicemember’s dependents will not result,
the court may order that the amount of the
servicemember’s equity in the property be
paid to the servicemember, or the
servicemember’s dependents, as a condition
of foreclosing the mortgage, repossessing the
property, or rescinding or terminating the
contract.

“SEC. 305. TERMINATION OF LEASES BY LESSEES.

‘‘(a) COVERED LEASES OF REAL PROPERTY.—
This section applies to the lease of premises
occupied, or intended to be occupied, by a
servicemember or a servicemember’s depend-
ents for a residential, professional, business,
agricultural, or similar purpose if—

““(1) the lease is executed by or on behalf of
a person who thereafter and during the term
of the lease enters military service; or

““(2) the servicemember, while in military
service, executes a lease and thereafter re-
ceives military orders for a permanent
change of station or to deploy with a mili-
tary unit for a period of not less than 90
days.

“(b) COVERED LEASES OF VEHICLES.—This
section applies to the lease of a motor vehi-
cle used, or intended to be used, by a
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servicemember or a servicemember’s depend-
ents if the lease is executed by or on behalf
of a person who thereafter and during the
term of the lease enters military service.

“(c) NOTICE TO LESSOR.—

““(1) DELIVERY OF NOTICE.—A lease de-
scribed in subsection (a) or (b) is terminated
when written notice is delivered by the les-
see to the lessor (or the lessor’s grantee) or
to the lessor’s agent (or the agent’s grantee).

““(2) TIME FOR NOTICE.—The written notice
may be delivered at any time after the les-
see’s entry into military service or, in the
case of a lease described in subsection (a),
the date of the military orders for a perma-
nent change of station or to deploy for a pe-
riod of not less than 90 days.

““(3) NATURE OF NOTICE.—Delivery may be
accomplished—

““(A) by hand delivery;

““(B) by private business carrier; or

““(C) by placing the written notice in an en-
velope with sufficient postage and addressed
to the lessor (or the lessor’s grantee) or to
the lessor’s agent (or the agent’s grantee)
and depositing the written notice in the
United States mails.

‘*(d) EFFECTIVE DATE OF TERMINATION.—

““(1) LEASE WITH MONTHLY RENT.—Termi-
nation of a lease providing for monthly pay-
ment of rent shall be effective 30 days after
the first date on which the next rental pay-
ment is due and payable after the date on
which the notice is delivered.

““(2) OTHER LEASE.—AII other leases termi-
nate on the last day of the month following
the month in which the notice is delivered.

‘“(e) ARREARAGES.—Rents or lease amounts
unpaid for the period preceding termination
shall be paid on a prorated basis.

““(f) AMOUNTS PAID IN ADVANCE.—Rents or
lease amounts paid in advance for a period
succeeding termination shall be refunded to
the lessee by the lessor (or the lessor’s as-
signee or the assignee’s agent).

“(g) RELIEF TO LESSOR.—Upon application
by the lessor to a court before the termi-
nation date provided in the written notice,
relief granted by this section to a
servicemember may be modified as justice
and equity require.

““(h) PENALTIES.—

‘(1) MISDEMEANOR.—AnNY person who know-
ingly seizes, holds, or detains the personal
effects, security deposit, or other property of
a servicemember or a servicemember’s de-
pendent who lawfully terminates a lease cov-
ered by this section, or who knowingly inter-
feres with the removal of such property from
premises covered by such lease, for the pur-
pose of subjecting or attempting to subject
any of such property to a claim for rent or
lease payments accruing after the date of
termination of such lease, or attempts to do
so, shall be fined as provided in title 18,
United States Code, imprisoned for not more
than one year, or both.

‘“(2) PRESERVATION OF OTHER REMEDIES.—
The remedy and rights provided under this
section are in addition to and do not pre-
clude any remedy for wrongful conversion
otherwise available under law to the person
claiming relief under this section, including
any award for consequential or punitive
damages.

“SEC. 306. PROTECTION
POLICY.

‘“(a) ASSIGNMENT OF PoLicy PROTECTED.—If
a life insurance policy on the life of a
servicemember is assigned before military
service to secure the payment of an obliga-
tion, the assignee of the policy (except the
insurer in connection with a policy loan)
may not exercise, during a period of military
service of the servicemember or within one
year thereafter, any right or option obtained
under the assignment without a court order.

“(b) EXCEPTION.—The prohibition in sub-
section (a) shall not apply—
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““(1) if the assignee has the written consent
of the insured made during the period de-
scribed in subsection (a);

“(2) when the premiums on the policy are
due and unpaid; or

““(3) upon the death of the insured.

‘“(c) ORDER REFUSED BECAUSE OF MATERIAL
AFFECT.—A court which receives an applica-
tion for an order required under subsection
(a) may refuse to grant such order if the
court determines the ability of the
servicemember to comply with the terms of
the obligation is materially affected by mili-
tary service.

“(d) TREATMENT OF GUARANTEED PRE-
MIUMS.—For purposes of this subsection, pre-
miums guaranteed under the provisions of
title IV shall not be considered due and un-
paid.

““(e) PENALTIES.—

‘(1) MISDEMEANOR.—A person who know-
ingly takes an action contrary to this sec-
tion, or attempts to do so, shall be fined as
provided in title 18, United States Code, im-
prisoned for not more than one year, or both.

‘“(2) PRESERVATION OF OTHER REMEDIES.—
The remedy and rights provided under this
section are in addition to and do not pre-
clude any remedy for wrongful conversion
otherwise available under law to the person
claiming relief under this section, including
any consequential or punitive damages.

“SEC. 307. ENFORCEMENT OF STORAGE LIENS.

“(a) LIENS.—

“(1) LIMITATION ON FORECLOSURE OR EN-
FORCEMENT.—A person holding a lien on the
property or effects of a servicemember may
not, during any period of military service of
the servicemember and for 90 days there-
after, foreclose or enforce any lien on such
property or effects without a court order
granted before foreclosure or enforcement.

“(2) LIEN DEFINED.—For the purposes of
paragraph (1), the term ‘lien’ includes a lien
for storage, repair, or cleaning of the prop-
erty or effects of a servicemember or a lien
on such property or effects for any other rea-
son.

“(b) STAY OF PROCEEDINGS.—INn a pro-
ceeding to foreclose or enforce a lien subject
to this section, the court may on its own mo-
tion, and shall if requested by a
servicemember whose ability to comply with
the obligation resulting in the proceeding is
materially affected by military service—

‘(1) stay the proceeding for a period of
time as justice and equity require; or

““(2) adjust the obligation to preserve the
interests of all parties.

The provisions of this subsection do not af-
fect the scope of section 303.

““(c) PENALTIES.—

‘(1) MISDEMEANOR.—A person who know-
ingly takes an action contrary to this sec-
tion, or attempts to do so, shall be fined as
provided in title 18, United States Code, im-
prisoned for not more than one year, or both.

““(2) PRESERVATION OF OTHER REMEDIES.—
The remedy and rights provided under this
section are in addition to and do not pre-
clude any remedy for wrongful conversion
otherwise available under law to the person
claiming relief under this section, including
any consequential or punitive damages.

“SEC. 308. EXTENSION OF PROTECTIONS TO DE-
PENDENTS.

“Upon application to a court, a dependent
of a servicemember is entitled to the protec-
tions of this title if the dependent’s ability
to comply with a lease, contract, bailment,
or other obligation is materially affected by
reason of the servicemember’s military serv-
ice.

“TITLE IV—INSURANCE
“SEC. 401. DEFINITIONS.
““For the purposes of this title:
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““(1) PoLicy.—The term ‘policy’ means any
contract for whole, endowment, universal, or
term life insurance, including any benefit in
the nature of such insurance arising out of
membership in any fraternal or beneficial as-
sociation which—

“(A) provides that the insurer may not—

‘(i) decrease the amount of coverage or in-
crease the amount of premiums if the in-
sured is in military service; or

“(ii) limit or restrict coverage for any ac-
tivity required by military service; and

“(B) is in force not less than 180 days be-
fore the date of the insured’s entry into mili-
tary service and at the time of application
under this title.

“(2) PREMIUM.—The term ‘premium’ means
the amount specified in an insurance policy
to be paid to keep the policy in force.

““(3) INSURED.—The term ‘insured’ means a
servicemember whose life is insured under a
policy.

““(4) INSURER.—The term ‘insurer’ includes
any firm, corporation, partnership, associa-
tion, or business that is chartered or author-
ized to provide insurance and issue contracts
or policies by the laws of a State or the
United States.

“SEC. 402. INSURANCE RIGHTS AND PROTEC-
TIONS.

““(a) RIGHTS AND PROTECTIONS.—The rights
and protections under this title apply to the
insured when the insured, the insured’s des-
ignee, or the insured’s beneficiary applies in
writing for protection under this title, unless
the Secretary of Veterans Affairs determines
that the insured’s policy is not entitled to
protection under this title.

““(b) NOTIFICATION AND APPLICATION.—The
Secretary of Veterans Affairs shall notify
the Secretary concerned of the procedures to
be used to apply for the protections provided
under this title. The applicant shall send the
original application to the insurer and a
copy to the Secretary of Veterans Affairs.

“(c) LIMITATION ON AMOUNT.—The total
amount of life insurance coverage protection
provided by this title for a servicemember
may not exceed $250,000, or an amount equal
to the Servicemember’s Group Life Insur-
ance maximum limit, whichever is greater,
regardless of the number of policies sub-
mitted.

“SEC. 403. APPLICATION FOR INSURANCE PRO-
TECTION.

““(a) APPLICATION PROCEDURE.—AnN applica-
tion for protection under this title shall—

‘(1) be in writing and signed by the in-
sured, the insured’s designee, or the in-
sured’s beneficiary, as the case may be;

“(2) identify the policy and the insurer;
and

“(3) include an acknowledgement that the
insured’s rights under the policy are subject
to and modified by the provisions of this
title.

““(b) ADDITIONAL REQUIREMENTS.—The Sec-
retary of Veterans Affairs may require addi-
tional information from the applicant, the
insured, and the insurer to determine if the
policy is entitled to protection under this
title.

““(c) NOTICE TO THE SECRETARY BY THE IN-
SURED.—Upon receipt of the application of
the insured, the insurer shall furnish a re-
port concerning the policy to the Secretary
of Veterans Affairs as required by regula-
tions prescribed by the Secretary.

““(d) PoLicy MODIFICATION.—Upon applica-
tion for protection under this title, the in-
sured and the insurer shall have construc-
tively agreed to any policy modification nec-
essary to give this title full force and effect.
“SEC. 404. POLICIES ENTITLED TO PROTECTION

AND LAPSE OF POLICIES.

‘““(a) DETERMINATION.—The Secretary of

Veterans Affairs shall determine whether a
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policy is entitled to protection under this
title and shall notify the insured and the in-
surer of that determination.

““(b) LAPSE PROTECTION.—A policy that the
Secretary determines is entitled to protec-
tion under this title shall not lapse or other-
wise terminate or be forfeited for the non-
payment of a premium, or interest or indebt-
edness on a premium, after the date of the
application for protection.

‘“(c) TIME APPLICATION.—The protection
provided by this title applies during the in-
sured’s period of military service and for a
period of two years thereafter.

“SEC. 405. POLICY RESTRICTIONS.

‘“(a) DiIvIDENDS.—While a policy is pro-
tected under this title, a dividend or other
monetary benefit under a policy may not be
paid to an insured or used to purchase divi-
dend additions without the approval of the
Secretary of Veterans Affairs. If such ap-
proval is not obtained, the dividends or bene-
fits shall be added to the value of the policy
to be used as a credit when final settlement
is made with the insurer.

““(b) SPECIFIC RESTRICTIONS.—While a pol-
icy is protected under this title, cash value,
loan value, withdrawal of dividend accumu-
lation, unearned premiums, or other value of
similar character may not be available to
the insured without the approval of the Sec-
retary. The right of the insured to change a
beneficiary designation or select an optional
settlement for a beneficiary shall not be af-
fected by the provisions of this title.

“SEC. 406. DEDUCTION OF UNPAID PREMIUMS.

‘“(a) SETTLEMENT OF PROCEEDS.—If a policy
matures as a result of a servicemember’s
death or otherwise during the period of pro-
tection of the policy under this title, the in-
surer in making settlement shall deduct
from the insurance proceeds the amount of
the unpaid premiums guaranteed under this
title, together with interest due at the rate
fixed in the policy for policy loans.

“(b) INTEREST RATE.—If the interest rate is
not specifically fixed in the policy, the rate
shall be the same as for policy loans in other
policies issued by the insurer at the time the
insured’s policy was issued.

“(c) REPORTING REQUIREMENT.—The
amount deducted under this section, if any,
shall be reported by the insurer to the Sec-
retary of Veterans Affairs.

“SEC. 407. PREMIUMS AND INTEREST GUARAN-
TEED BY UNITED STATES.

‘“(a) GUARANTEE OF PREMIUMS AND INTER-
EST BY THE UNITED STATES.—

““(1) GUARANTEE.—Payment of premiums,
and interest on premiums at the rate speci-
fied in section 406, which become due on a
policy under the protection of this title is
guaranteed by the United States. If the
amount guaranteed is not paid to the insurer
before the period of insurance protection
under this title expires, the amount due
shall be treated by the insurer as a policy
loan on the policy.

““(2) PoLicy TERMINATION.—If, at the expira-
tion of insurance protection under this title,
the cash surrender value of a policy is less
than the amount due to pay premiums and
interest on premiums on the policy, the pol-
icy shall terminate. Upon such termination,
the United States shall pay the insurer the
difference between the amount due and the
cash surrender value.

““(b) RECOVERY FROM INSURED OF AMOUNTS
PAID BY THE UNITED STATES.—

‘(1) DEBT PAYABLE TO THE UNITED STATES.—
The amount paid by the United States to an
insurer under this title shall be a debt pay-
able to the United States by the insured on
whose policy payment was made.

““(2) COLLECTION.—Such amount may be
collected by the United States, either as an
offset from any amount due the insured by
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the United States or as otherwise authorized
by law.

““(3) DEBT NOT DISCHARGEABLE IN BANK-
RUPTCY.—Such debt payable to the United
States is not dischargeable in bankruptcy
proceedings.

““(c) CREDITING OF AMOUNTS RECOVERED.—
Any amounts received by the United States
as repayment of debts incurred by an insured
under this title shall be credited to the ap-
propriation for the payment of claims under
this title.

“SEC. 408. REGULATIONS.

“The Secretary of Veterans Affairs shall
prescribe regulations for the implementation
of this title.

“SEC. 409. REVIEW OF FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

“The findings of fact and conclusions of
law made by the Secretary of Veterans Af-
fairs in administering this title may be re-
viewed by the Board of Veterans’ Appeals
and the United States Court of Appeals for
Veterans Claims.

“TITLE V—TAXES AND PUBLIC LANDS

“SEC. 501. TAXES RESPECTING PERSONAL PROP-
ERTY, MONEY, CREDITS, AND REAL
PROPERTY.

““‘(a) APPLICATION.—This section applies in
any case in which a tax or assessment,
whether general or special (other than a tax
on personal income), falls due and remains
unpaid before or during a period of military
service with respect to a servicemember’s—

““(1) personal property; or

““(2) real property occupied for dwelling,
professional, business, or agricultural pur-
poses by a servicemember or the
servicemember’s dependents or employees—

““(A) before the servicemember’s entry into
military service; and

““(B) during the time the tax or assessment
remains unpaid.

*‘(b) SALE OF PROPERTY.—

‘(1) LIMITATION ON SALE OF PROPERTY TO
ENFORCE TAX ASSESSMENT.—Property de-
scribed in subsection (a) may not be sold to
enforce the collection of such tax or assess-
ment except by court order and upon the de-
termination by the court that military serv-
ice does not materially affect the
servicemember’s ability to pay the unpaid
tax or assessment.

““(2) STAY OF COURT PROCEEDINGS.—A court
may stay a proceeding to enforce the collec-
tion of such tax or assessment, or sale of
such property, during a period of military
service of the servicemember and for a pe-
riod not more than 180 days after the termi-
nation of, or release of the servicemember
from, military service.

““(c) REDEMPTION.—When property de-
scribed in subsection (a) is sold or forfeited
to enforce the collection of a tax or assess-
ment, a servicemember shall have the right
to redeem or commence an action to redeem
the servicemember’s property during the pe-
riod of military service or within 180 days
after termination of or release from military
service. This subsection may not be con-
strued to shorten any period provided by the
law of a State (including any political sub-
division of a State) for redemption.

““(d) INTEREST ON TAX OR ASSESSMENT.—
Whenever a servicemember does not pay a
tax or assessment on property described in
subsection (a) when due, the amount of the
tax or assessment due and unpaid shall bear
interest until paid at the rate of 6 percent
per year. An additional penalty or interest
shall not be incurred by reason of non-
payment. A lien for such unpaid tax or as-
sessment may include interest under this
subsection.

““(e) JOINT OWNERSHIP APPLICATION.—This
section applies to all forms of property de-
scribed in subsection (a) owned individually
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by a servicemember or jointly by a
servicemember and a dependent or depend-
ents.

“SEC. 502. RIGHTS IN PUBLIC LANDS.

“‘(a) RIGHTS NOT FORFEITED.—The rights of
a servicemember to lands owned or con-
trolled by the United States, and initiated or
acquired by the servicemember under the
laws of the United States (including the min-
ing and mineral leasing laws) before military
service, shall not be forfeited or prejudiced
as a result of being absent from the land, or
by failing to begin or complete any work or
improvements to the land, during the period
of military service.

“‘(b) TEMPORARY SUSPENSION OF PERMITS OR
LICENSES.—If a permittee or licensee under
the Act of June 28, 1934 (43 U.S.C. 315 et seq.),
enters military service, the permittee or li-
censee may suspend the permit or license for
the period of military service and for 180
days after termination of or release from
military service.

“‘(c) REGULATIONS.—Regulations prescribed
by the Secretary of the Interior shall provide
for such suspension of permits and licenses
and for the remission, reduction, or refund of
grazing fees during the period of such sus-
pension.

“SEC. 503. DESERT-LAND ENTRIES.

‘““(a) DESERT-LAND RIGHTS NOT FOR-
FEITED.—A desert-land entry made or held
under the desert-land laws before the en-
trance of the entryman or the entryman’s
successor in interest into military service
shall not be subject to contest or cancella-
tion—

“(1) for failure to expend any required
amount per acre per year in improvements
upon the claim;

““(2) for failure to effect the reclamation of
the claim during the period the entryman or
the entryman’s successor in interest is in the
military service, or for 180 days after termi-
nation of or release from military service; or

““(3) during any period of hospitalization or

rehabilitation due to an injury or disability
incurred in the line of duty.
The time within which the entryman or
claimant is required to make such expendi-
tures and effect reclamation of the land shall
be exclusive of the time periods described in
paragraphs (2) and (3).

“(b) SERVICE-RELATED DISABILITY.—If an
entryman or claimant is honorably dis-
charged and is unable to accomplish rec-
lamation of, and payment for, desert land
due to a disability incurred in the line of
duty, the entryman or claimant may make
proof without further reclamation or pay-
ments, under regulations prescribed by the
Secretary of the Interior, and receive a pat-
ent for the land entered or claimed.

““(c) FILING REQUIREMENT.—In order to ob-
tain the protection of this section, the
entryman or claimant shall, within 180 days
after entry into military service, cause to be
filed in the land office of the district where
the claim is situated a notice commu-
nicating the fact of military service and the
desire to hold the claim under this section.
“SEC. 504. MINING CLAIMS.

““(a) REQUIREMENTS SUSPENDED.—The pro-
visions of section 2324 of the Revised Stat-
utes of the United States (30 U.S.C. 28) speci-
fied in subsection (b) shall not apply to a
servicemember’s claims or interests in
claims, regularly located and recorded, dur-
ing a period of military service and 180 days
thereafter, or during any period of hos-
pitalization or rehabilitation due to injuries
or disabilities incurred in the line of duty.

“‘(b) REQUIREMENTS.—The provisions in sec-
tion 2324 of the Revised Statutes that shall
not apply under subsection (a) are those
which require that on each mining claim lo-
cated after May 10, 1872, and until a patent
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has been issued for such claim, not less than
$100 worth of labor shall be performed or im-
provements made during each year.

‘“(c) PERIOD OF PROTECTION FROM FOR-
FEITURE.—A mining claim or an interest in a
claim owned by a servicemember that has
been regularly located and recorded shall not
be subject to forfeiture for nonperformance
of annual assessments during the period of
military service and for 180 days thereafter,
or for any period of hospitalization or reha-
bilitation described in subsection (a).

““(d) FILING REQUIREMENT.—In order to ob-
tain the protections of this section, the
claimant of a mining location shall, before
the end of the assessment year in which mili-
tary service is begun or within 60 days after
the end of such assessment year, cause to be
filed in the office where the location notice
or certificate is recorded a notice commu-
nicating the fact of military service and the
desire to hold the mining claim under this
section.

“SEC. 505. MINERAL PERMITS AND LEASES.

‘“(a) SUSPENSION DURING MILITARY SERV-
ICE.—A person holding a permit or lease on
the public domain under the Federal mineral
leasing laws who enters military service may
suspend all operations under the permit or
lease for the duration of military service and
for 180 days thereafter. The term of the per-
mit or lease shall not run during the period
of suspension, nor shall any rental or royal-
ties be charged against the permit or lease
during the period of suspension.

““(b) NOTIFICATION.—In order to obtain the
protection of this section, the permittee or
lessee shall, within 180 days after entry into
military service, notify the Secretary of the
Interior by registered mail of the fact that
military service has begun and of the desire
to hold the claim under this section.

““(c) CONTRACT MODIFICATION.—This section
shall not be construed to supersede the
terms of any contract for operation of a per-
mit or lease.

“SEC. 506. PERFECTION OR DEFENSE OF RIGHTS.

““(@) RIGHT To TAKE ACTION NOT AF-
FECTED.—This title shall not affect the right
of a servicemember to take action during a
period of military service that is authorized
by law or regulations of the Department of
the Interior, for the perfection, defense, or
further assertion of rights initiated or ac-
quired before entering military service.

“‘(b) AFFIDAVITS AND PROOFS.—

““(1) IN GENERAL.—A servicemember during
a period of military service may make any
affidavit or submit any proof required by
law, practice, or regulation of the Depart-
ment of the Interior in connection with the
entry, perfection, defense, or further asser-
tion of rights initiated or acquired before en-
tering military service before an officer au-
thorized to provide notary services under
section 1044a of title 10, United States Code,
or any superior commissioned officer.

““(2) LEGAL STATUS OF AFFIDAVITS.—Such
affidavits shall be binding in law and subject
to the same penalties as prescribed by sec-
tion 1001 of title 18, United State Code.

“SEC. 507. DISTRIBUTION OF INFORMATION CON-
CERNING BENEFITS OF TITLE.

‘“(a) DISTRIBUTION OF INFORMATION BY SEC-
RETARY CONCERNED.—The Secretary con-
cerned shall issue to servicemembers infor-
mation explaining the provisions of this
title.

“(b) APPLICATION FORMS.—The Secretary
concerned shall provide application forms to
servicemembers requesting relief under this
title.

““(c) INFORMATION FROM SECRETARY OF THE
INTERIOR.—The Secretary of the Interior
shall furnish to the Secretary concerned in-
formation explaining the provisions of this
title (other than sections 501, 510, and 511)
and related application forms.
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“SEC. 508. LAND RIGHTS OF SERVICEMEMBERS.

“(@) No AGE LIMITATIONS.—ANy
servicemember under the age of 21 in mili-
tary service shall be entitled to the same
rights under the laws relating to lands
owned or controlled by the United States, in-
cluding mining and mineral leasing laws, as
those servicemembers who are 21 years of
age.

“(b) RESIDENCY REQUIREMENT.—ANy re-
quirement related to the establishment of a
residence within a limited time shall be sus-
pended as to entry by a servicemember in
military service until 180 days after termi-
nation of or release from military service.

““(c) ENTRY APPLICATIONS.—Applications
for entry may be verified before a person au-
thorized to administer oaths under section
1044a of title 10, United States Code, or under
the laws of the State where the land is situ-
ated.

“SEC. 509. REGULATIONS.

“The Secretary of the Interior may issue
regulations necessary to carry out this title
(other than sections 501, 510, and 511).

“SEC. 510. INCOME TAXES.

‘‘(a) DEFERRAL OF TAX.—Upon notice to the
Internal Revenue Service or the tax author-
ity of a State or a political subdivision of a
State, the collection of income tax on the in-
come of a servicemember falling due before
or during military service shall be deferred
for a period not more than 180 days after ter-
mination of or release from military service,
if a servicemember’s ability to pay such in-
come tax is materially affected by military
service.

““(b) ACCRUAL OF INTEREST OR PENALTY.—
No interest or penalty shall accrue for the
period of deferment by reason of nonpayment
on any amount of tax deferred under this
section.

‘“(c) STATUTE OF LIMITATIONS.—The run-
ning of a statute of limitations against the
collection of tax deferred under this section,
by seizure or otherwise, shall be suspended
for the period of military service of the
servicemember and for an additional period
of 270 days thereafter.

““(d) APPLICATION LIMITATION.—This section
shall not apply to the tax imposed on em-
ployees by section 3101 of the Internal Rev-
enue Code of 1986.

“SEC. 511. RESIDENCE FOR TAX PURPOSES.

“(a) RESIDENCE OR DOMICILE.—A
servicemember shall neither lose nor acquire
a residence or domicile for purposes of tax-
ation with respect to the person, personal
property, or income of the servicemember by
reason of being absent or present in any tax
jurisdiction of the United States solely in
compliance with military orders.

“(b) MILITARY SERVICE COMPENSATION.—
Compensation of a servicemember for mili-
tary service shall not be deemed to be in-
come for services performed or from sources
within a tax jurisdiction of the United
States if the servicemember is not a resident
or domiciliary of the jurisdiction in which
the servicemember is serving in compliance
with military orders.

““(c) PERSONAL PROPERTY.—

‘(1) RELIEF FROM PERSONAL PROPERTY
TAXES.—The  personal property of a
servicemember shall not be deemed to be lo-
cated or present in, or to have a situs for
taxation in, the tax jurisdiction in which the
servicemember is serving in compliance with
military orders.

““(2) EXCEPTION FOR PROPERTY WITHIN MEM-
BER’S DOMICILE OR RESIDENCE.—This sub-
section applies to personal property or its
use within any tax jurisdiction other than
the servicemember’s domicile or residence.

““(3) EXCEPTION FOR PROPERTY USED IN
TRADE OR BUSINESS.—This section does not
prevent taxation by a tax jurisdiction with
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respect to personal property used in or aris-
ing from a trade or business, if it has juris-
diction.

““(4) RELATIONSHIP TO LAW OF STATE OF
pomICILE.—Eligibility for relief from per-
sonal property taxes under this subsection is
not contingent on whether or not such taxes
are paid to the State of domicile.

““(d) INCREASE OF TAX LIABILITY.—A tax ju-
risdiction may not use the military com-
pensation of a nonresident servicemember to
increase the tax liability imposed on other
income earned by the nonresident
servicemember or spouse subject to tax by
the jurisdiction.

‘““(e) FEDERAL INDIAN RESERVATIONS.—AN
Indian servicemember whose legal residence
or domicile is a Federal Indian reservation
shall be taxed by the laws applicable to Fed-
eral Indian reservations and not the State
where the reservation is located.

“‘(f) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) PERSONAL PROPERTY.—The term ‘per-
sonal property’ means intangible and tan-
gible property (including motor vehicles).

“(2) TAXATION.—The term ‘taxation’ in-
cludes licenses, fees, or excises imposed with
respect to motor vehicles and their use, if
the license, fee, or excise is paid by the
servicemember in the servicemember’s State
of domicile or residence.

““(8) TAX JURISDICTION.—The term ‘tax ju-
risdiction’ means a State or a political sub-
division of a State.

“TITLE VI—ADMINISTRATIVE REMEDIES
“SEC. 601. INAPPROPRIATE USE OF ACT.

“If a court determines, in any proceeding
to enforce a civil right, that any interest,
property, or contract has been transferred or
acquired with the intent to delay the just en-
forcement of such right by taking advantage
of this Act, the court shall enter such judg-
ment or make such order as might lawfully
be entered or made concerning such transfer
or acquisition.

“SEC. 602. CERTIFICATES OF SERVICE; PERSONS
REPORTED MISSING.

““(a) PRIMA FACIE EVIDENCE.—In any pro-
ceeding under this Act, a certificate signed
by the Secretary concerned is prima facie
evidence as to any of the following facts
stated in the certificate:

“(1) That a person named is, is not, has
been, or has not been in military service.

““(2) The time and the place the person en-
tered military service.

““(3) The person’s residence at the time the
person entered military service.

““(4) The rank, branch, and unit of military
service of the person upon entry.

“(5) The inclusive dates of the person’s
military service.

““(6) The monthly pay received by the per-
son at the date of the certificate’s issuance.

“(7) The time and place of the person’s ter-
mination of or release from military service,
or the person’s death during military serv-
ice.

“(b) CERTIFICATES.—The Secretary con-
cerned shall furnish a certificate under sub-
section (a) upon receipt of an application for
such a certificate. A certificate appearing to
be signed by the Secretary concerned is
prima facie evidence of its contents and of
the signer’s authority to issue it.

““(c) TREATMENT OF SERVICEMEMBERS IN
MISSING STATUS.—A servicemember who has
been reported missing is presumed to con-
tinue in service until accounted for. A re-
quirement under this Act that begins or ends
with the death of a servicemember does not
begin or end until the servicemember’s death
is reported to, or determined by, the Sec-
retary concerned or by a court of competent
jurisdiction.
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“SEC. 603. INTERLOCUTORY ORDERS.

“An interlocutory order issued by a court
under this Act may be revoked, modified, or
extended by the court upon its own motion
or otherwise, upon notification to affected
parties as required by the court.

“TITLE VII.FURTHER RELIEF
“SEC. 701. ANTICIPATORY RELIEF.

“(a) APPLICATION FOR RELIEF.—A
servicemember may, during military service
or within 180 days of termination of or re-
lease from military service, apply to a court
for relief—

‘(1) from any obligation or liability in-
curred by the servicemember before the
servicemember’s military service; or

“(2) from a tax or assessment falling due
before or during the servicemember’s mili-
tary service.

“(b) TAX LIABILITY OR ASSESSMENT.—INn a
case covered by subsection (a), the court
may, if the ability of the servicemember to
comply with the terms of such obligation or
liability or pay such tax or assessment has
been materially affected by reason of mili-
tary service, after appropriate notice and
hearing, grant the following relief:

‘(1) STAY OF ENFORCEMENT OF REAL ESTATE
CONTRACTS.—

“(A) In the case of an obligation payable in
installments under a contract for the pur-
chase of real estate, or secured by a mort-
gage or other instrument in the nature of a
mortgage upon real estate, the court may
grant a stay of the enforcement of the obli-
gation—

““(i) during the servicemember’s period of
military service; and

‘(i) from the date of termination of or re-
lease from military service, or from the date
of application if made after termination of
or release from military service.

“(B) Any stay under this paragraph shall
be—

‘(i) for a period equal to the remaining life
of the installment contract or other instru-
ment, plus a period of time equal to the pe-
riod of military service of the
servicemember, or any part of such combined
period; and

““(ii) subject to payment of the balance of
the principal and accumulated interest due
and unpaid at the date of termination or re-
lease from the applicant’s military service or
from the date of application in equal install-
ments during the combined period at the
rate of interest on the unpaid balance pre-
scribed in the contract or other instrument
evidencing the obligation, and subject to
other terms as may be equitable.

‘“(2) STAY OF ENFORCEMENT OF OTHER CON-
TRACTS.—

“(A) In the case of any other obligation, li-
ability, tax, or assessment, the court may
grant a stay of enforcement—

‘(i) during the servicemember’s military
service; and

““(ii) from the date of termination of or re-
lease from military service, or from the date
of application if made after termination or
release from military service.

“(B) Any stay under this paragraph shall
be—

(i) for a period of time equal to the period
of the servicemember’s military service or
any part of such period; and

““(ii) subject to payment of the balance of
principal and accumulated interest due and
unpaid at the date of termination or release
from military service, or the date of applica-
tion, in equal periodic installments during
this extended period at the rate of interest
as may be prescribed for this obligation, li-
ability, tax, or assessment, if paid when due,
and subject to other terms as may be equi-
table.

‘“(c) AFFECT OF STAY ON FINE OR PEN-
ALTY.—When a court grants a stay under this
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section, a fine or penalty shall not accrue on
the obligation, liability, tax, or assessment
for the period of compliance with the terms
and conditions of the stay.

“SEC. 702. POWER OF ATTORNEY.

““(a) AUTOMATIC EXTENSION.—A power of at-
torney of a servicemember shall be auto-
matically extended for the period the
servicemember is in a missing status (as de-
fined in section 551(2) of title 37, United
States Code) if the power of attorney—

“(1) was duly executed by
servicemember—

“(A) while in military service; or

““(B) before entry into military service but
after the servicemember—

““(i) received a call or order to report for
military service; or

‘(i) was notified by an official of the De-
partment of Defense that the person could
receive a call or order to report for military
service;

“(2) designates the servicemember’s
spouse, parent, or other named relative as
the servicemember’s attorney in fact for cer-
tain, specified, or all purposes; and

“(3) expires by its terms after
servicemember entered a missing status.

“(b) LIMITATION ON POWER OF ATTORNEY
EXTENSION.—A power of attorney executed
by a servicemember may not be extended
under subsection (a) if the document by its
terms clearly indicates that the power grant-
ed expires on the date specified even though
the servicemember, after the date of execu-
tion of the document, enters a missing sta-
tus.

“SEC. 703. PROFESSIONAL LIABILITY PROTEC-
TION.

““(a) APPLICABILITY.—This section applies
to a servicemember who—

““(1) after July 31, 1990, is ordered to active
duty (other than for training) pursuant to
sections 688, 12301(a), 12301(g), 12302, 12304,
12306, or 12307 of title 10, United States Code,
or who is ordered to active duty under sec-
tion 12301(d) of such title during a period
when members are on active duty pursuant
to any of the preceding sections; and

““(2) immediately before receiving the order
to active duty—

“(A) was engaged in the furnishing of
health-care or legal services or other serv-
ices determined by the Secretary of Defense
to be professional services; and

“(B) had in effect a professional liability
insurance policy that does not continue to
cover claims filed with respect to the
servicemember during the period of the
servicemember’s active duty unless the pre-
miums are paid for such coverage for such

the

the

period.
““(b) SUSPENSION OF COVERAGE.—
“1) SUSPENSION.—Coverage of a

servicemember referred to in subsection (a)
by a professional liability insurance policy
shall be suspended by the insurance carrier
in accordance with this subsection upon re-
ceipt of a written request from the
servicemember, or the servicemember’s legal
representative, by the insurance carrier.

“(2) PREMIUMS FOR SUSPENDED CON-
TRACTS.—A professional liability insurance
carrier—

“(A) may not require that premiums be
paid by or on behalf of a servicemember for
any professional liability insurance coverage
suspended pursuant to paragraph (1); and

““(B) shall refund any amount paid for cov-
erage for the period of such suspension or,
upon the election of such servicemember,
apply such amount for the payment of any
premium becoming due upon the reinstate-
ment of such coverage.

““(3) NONLIABILITY OF CARRIER DURING SUS-
PENSION.—A professional liability insurance
carrier shall not be liable with respect to
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any claim that is based on professional con-
duct (including any failure to take any ac-
tion in a professional capacity) of a
servicemember that occurs during a period
of suspension of that servicemember’s pro-
fessional liability insurance under this sub-
section.

‘“(4) CERTAIN CLAIMS CONSIDERED TO ARISE
BEFORE SUSPENSION.—For the purposes of
paragraph (3), a claim based upon the failure
of a professional to make adequate provision
for a patient, client, or other person to re-
ceive professional services or other assist-
ance during the period of the professional’s
active duty service shall be considered to be
based on an action or failure to take action
before the beginning of the period of the sus-
pension of professional liability insurance
under this subsection, except in a case in
which professional services were provided
after the date of the beginning of such pe-
riod.

“‘(c) REINSTATEMENT OF COVERAGE.—

““(1) REINSTATEMENT REQUIRED.—Profes-
sional liability insurance coverage suspended
in the case of any servicemember pursuant
to subsection (b) shall be reinstated by the
insurance carrier on the date on which that
servicemember transmits to the insurance
carrier a written request for reinstatement.

“(2) TIME AND PREMIUM FOR REINSTATE-
MENT.—The request of a servicemember for
reinstatement shall be effective only if the
servicemember transmits the request to the
insurance carrier within 30 days after the
date on which the servicemember is released
from active duty. The insurance carrier shall
notify the servicemember of the due date for
payment of the premium of such insurance.
Such premium shall be paid by the
servicemember within 30 days after receipt
of that notice.

““(3) PERIOD OF REINSTATED COVERAGE.—The
period for which professional liability insur-
ance coverage shall be reinstated for a
servicemember under this subsection may
not be less than the balance of the period for
which coverage would have continued under
the insurance policy if the coverage had not
been suspended.

““(d) INCREASE IN PREMIUM.—

“(1) LIMITATION ON PREMIUM INCREASES.—
An insurance carrier may not increase the
amount of the premium charged for profes-
sional liability insurance coverage of any
servicemember for the minimum period of
the reinstatement of such coverage required
under subsection (c)(3) to an amount greater
than the amount chargeable for such cov-
erage for such period before the suspension.

“(2) EXCEPTION.—Paragraph (1) does not
prevent an increase in premium to the ex-
tent of any general increase in the premiums
charged by that carrier for the same profes-
sional liability coverage for persons simi-
larly covered by such insurance during the
period of the suspension.

““(e) CONTINUATION OF COVERAGE OF UNAF-
FECTED PERSONS.—This section does not—

““(1) require a suspension of professional li-
ability insurance protection for any person
who is not a person referred to in subsection
(a) and who is covered by the same profes-
sional liability insurance as a person re-
ferred to in such subsection; or

““(2) relieve any person of the obligation to
pay premiums for the coverage not required
to be suspended.

“(f) STAY OF CIVIL OR ADMINISTRATIVE AcC-
TIONS.—

““(1) STAY OF ACTIONS.—A civil or adminis-
trative action for damages on the basis of
the alleged professional negligence or other
professional liability of a servicemember
whose professional liability insurance cov-
erage has been suspended under subsection
(b) shall be stayed until the end of the period
of the suspension if—
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“(A) the action was commenced during the
period of the suspension;

‘“(B) the action is based on an act or omis-
sion that occurred before the date on which
the suspension became effective; and

“(C) the suspended professional liability
insurance would, except for the suspension,
on its face cover the alleged professional
negligence or other professional liability
negligence or other professional liability of
the servicemember.

‘“(2) DATE OF COMMENCEMENT OF ACTION.—
Whenever a civil or administrative action for
damages is stayed under paragraph (1) in the
case of any servicemember, the action shall
have been deemed to have been filed on the
date on which the professional liability in-
surance coverage of the servicemember is re-
instated under subsection (c).

‘“(g) EFFECT OF SUSPENSION UPON LIMITA-
TIONS PERIOD.—INn the case of a civil or ad-
ministrative action for which a stay could
have been granted under subsection (f) by
reason of the suspension of professional li-
ability insurance coverage of the defendant
under this section, the period of the suspen-
sion of the coverage shall be excluded from
the computation of any statutory period of
limitation on the commencement of such ac-
tion.

“(h) DEATH DURING PERIOD OF SUSPEN-
SION.—If a servicemember whose professional
liability insurance coverage is suspended
under subsection (b) dies during the period of
the suspension—

‘(1) the requirement for the grant or con-
tinuance of a stay in any civil or administra-
tive action against such servicemember
under subsection (f)(1) shall terminate on the
date of the death of such servicemember; and

*“(2) the carrier of the professional liability
insurance so suspended shall be liable for
any claim for damages for professional neg-
ligence or other professional liability of the
deceased servicemember in the same manner
and to the same extent as such carrier would
be liable if the servicemember had died while
covered by such insurance but before the
claim was filed.

‘(i) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) The term ‘active duty’ has the mean-
ing given that term in section 101(d)(1) of
title 10, United States Code.

““(2) The term ‘profession’ includes occupa-
tion.

““(3) The term ‘professional’ includes occu-
pational.

“SEC. 704. HEALTH INSURANCE REINSTATEMENT.

““(@) REINSTATEMENT OF HEALTH INSUR-
ANCE.—A servicemember who, by reason of
military service as defined in section
703(a)(1), is entitled to the rights and protec-
tions of this Act shall also be entitled upon
termination or release from such service to
reinstatement of any health insurance that—

“(1) was in effect on the day before such
service commenced; and

“(2) was terminated effective on a date
during the period of such service.

““(b) NO EXCLUSION OR WAITING PERIOD.—
The reinstatement of health care insurance
coverage for the health or physical condition
of a servicemember described in subsection
(a), or any other person who is covered by
the insurance by reason of the coverage of
the servicemember, shall not be subject to
an exclusion or a waiting period, if—

““(1) the condition arose before or during
the period of such service;

““(2) an exclusion or a waiting period would
not have been imposed for the condition dur-
ing the period of coverage; and

“(3) if the condition relates to the
servicemember, the condition has not been
determined by the Secretary of Veterans Af-
fairs to be a disability incurred or aggra-
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vated in the line of duty (within the meaning
of section 105 of title 38, United States Code).

““(c) EXCEPTIONS.—Subsection (a) does not
apply to a servicemember entitled to partici-
pate in employer-offered insurance benefits
pursuant to the provisions of chapter 43 of
title 38, United States Code.

“(d) TIME FOR APPLYING FOR REINSTATE-
MENT.—AnN application under this section
must be filed not later than 120 days after
the date of the termination of or release
from military service.

“SEC. 705. GUARANTEE OF RESIDENCY FOR MILI-
TARY PERSONNEL.

“For the purposes of voting for any Fed-
eral office (as defined in section 301 of the
Federal Election Campaign Act of 1971 (2
U.S.C. 431)) or a State or local office, a per-
son who is absent from a State in compliance
with military or naval orders shall not, sole-
ly by reason of that absence—

““(1) be deemed to have lost a residence or
domicile in that State, without regard to
whether or not the person intends to return
to that State;

“(2) be deemed to have acquired a resi-
dence or domicile in any other State; or

““(3) be deemed to have become a resident
in or a resident of any other State.

“SEC. 706. BUSINESS OR TRADE OBLIGATIONS.

““(a) AVAILABILITY OF NON-BUSINESS ASSETS
TO SATISFY OBLIGATIONS.—If the trade or
business (without regard to the form in
which such trade or business is carried out)
of a servicemember has an obligation or li-
ability for which the servicemember is per-
sonally liable, the assets of the
servicemember not held in connection with
the trade or business may not be available
for satisfaction of the obligation or liability
during the servicemember’s military service.

“(b) RELIEF TO OBLIGORS.—Upon applica-
tion to a court by the holder of an obligation
or liability covered by this section, relief
granted by this section to a servicemember
may be modified as justice and equity re-

quire.
“SEC. 707. RETURN TO CLASSES AT NO ADDI-
TIONAL COST.
““(a) IN GENERAL.—Each institution of

higher education that receives Federal as-
sistance or participates in a program as-
sisted under the Higher Education Act of 1965
(20 U.S.C. 1001 et seq.) shall permit each stu-
dent who is enrolled in the institution and
enters into military service—

‘(1) to return to the institution of higher
education after completion of the period of
military service; and

““(2) complete, at no additional cost, each
class the student was unable to complete as
a result of the period of military service.

““(b) INSTITUTION OF HIGHER EDUCATION DE-
FINED.—In this section, the term ‘institution
of higher education’ has the meaning given
the term in section 101 of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1001).”.

SEC. 2. CONFORMING AMENDMENTS.

(a) MILITARY SELECTIVE SERVICE ACT.—
Section 14 of the Military Selective Service
Act (50 U.S.C. App. 464) is repealed.

(b) TITLE 5, UNITED STATES CODE.—(1) Sec-
tion 5520a(k)(2)(A) of title 5, United States
Code, is amended by striking ‘“‘Soldiers’ and
Sailors’ Civil Relief Act of 1940 and insert-
ing ““‘Servicemembers Civil Relief Act’’; and

(2) Section 5569(e) of title 5, United States
Code, is amended—

(A) in paragraph (1), by striking “‘provided
by the Soldiers’ and Sailors’ Civil Relief Act
of 1940”” and all that follows through ‘‘of such
Act” and inserting ‘‘provided by the
Servicemembers Civil Relief Act, including
the benefits provided by section 702 of such
Act but excluding the benefits provided by
sections 104 and 106, title IV, and title V
(other than sections 501 and 510) of such
Act”’; and
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(B) in paragraph (2), by striking ‘‘person in
the military service” and inserting
‘“servicemember’’.

(c) TITLE 10, UNITED STATES CODE.—Section
1408(b)(1)(D) of title 10, United States Code,
is amended by striking ‘“‘Soldiers’ and Sail-
ors’ Civil Relief Act of 1940 and inserting
““Servicemembers Civil Relief Act”.

(d) INTERNAL REVENUE CODE.—Section
7654(d)(1) of the Internal Revenue Code of
1986 is amended by striking ‘“‘Soldiers’ and
Sailors’ Civil Relief Act” and inserting
““Servicemembers Civil Relief Act”.

(e) PuBLIC LAw 91-621.—Section 3(a)(3) of
Public Law 91-621 (33 U.S.C. 857-3(a)(3)) is
amended by striking “‘Soldiers’ and Sailors’
Civil Relief Act of 1940, as amended’” and in-
serting ‘‘Servicemembers Civil Relief Act”.

(f) PuBLIC HEALTH SERVICE ACT.—Section
212(e) of the Public Health Service Act (42
U.S.C. 213(e)) is amended by striking ‘“‘Sol-
diers’ and Sailors’ Civil Relief Act of 1940”
and inserting ‘“‘Servicemembers Civil Relief
Act’’.

(g) ELEMENTARY AND SECONDARY EDUCATION
ACT OF 1965.—Section 8001 of the Elementary
and Secondary Education Act of 1965 (20
U.S.C. 7701) is amended by striking ‘‘section
514 of the Soldiers’ and Sailors’ Civil Relief
Act of 1940 (50 U.S.C. App. 574)”" in the matter
preceding paragraph (1) and inserting ‘‘sec-
tion 511 of the Servicemembers Civil Relief
Act’’.

SEC. 3. EFFECTIVE DATE.

The amendment made by section 1 shall
apply to any case decided after the date of
the enactment of this Act.

By Mr. COLEMAN:

S. 1138. A bill to amend the Employee
Retirement Income Security Act of
1974, Public Health Service Act, and
the Internal Revenue Code of 1986 to
provide parity with respect to sub-
stance abuse treatment benefits under
group health plans and health insur-
ance coverage; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. COLEMAN. Mr. President, | ask
unanimous consent that the bill | in-
troduce today to provide parity with
respect to substance abuse treatment
benefits under group health plans and
health insurance coverage be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1138

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Help Expand
Access to Recovery and Treatment Act of
2003 or the “HEART Act”.

SEC. 2. FINDINGS.

Congress finds the following:

(1) Substance abuse, if left untreated, is a
medical emergency and a private and public
heath crisis.

(2) Nothing in this Act should be construed
as prohibiting application of the concept of
parity to substance abuse treatment pro-
vided by faith-based treatment providers.
SEC. 3. PARITY IN SUBSTANCE ABUSE TREAT-

MENT BENEFITS.

(a) GROUP HEALTH PLANS.—

(1) PUBLIC HEALTH SERVICE ACT AMEND-
MENTS.—

(A) IN GENERAL.—Subpart 2 of part A of
title XXVII of the Public Health Service Act
is amended by adding at the end the fol-
lowing new section:
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“SEC. 2707. PARITY IN THE APPLICATION OF
TREATMENT LIMITATIONS AND FI-
NANCIAL REQUIREMENTS TO SUB-
STANCE ABUSE TREATMENT BENE-
FITS.

““(a) IN GENERAL.—INn the case of a group
health plan (or health insurance coverage of-
fered in connection with such a plan) that
provides both medical and surgical benefits
and substance abuse treatment benefits, the
plan or coverage shall not impose treatment
limitations or financial requirements on the
substance abuse treatment benefits unless
similar limitations or requirements are im-
posed for medical and surgical benefits.

““(b) CoNsSTRUCTION.—Nothing in this sec-
tion shall be construed—

““(1) as requiring a group health plan (or
health insurance coverage offered in connec-
tion with such a plan) to provide any sub-
stance abuse treatment benefits; or

‘“(2) to prevent a group health plan or a
health insurance issuer offering group health
insurance coverage from negotiating the
level and type of reimbursement with a pro-
vider for care provided in accordance with
this section.

‘“(c) EXEMPTIONS.—

““(1) SMALL EMPLOYER EXEMPTION.—

“(A) IN GENERAL.—This section shall not
apply to any group health plan (and group
health insurance coverage offered in connec-
tion with a group health plan) for any plan
year of a small employer.

“(B) SMALL EMPLOYER.—For purposes of
subparagraph (A), the term ‘small employer’
means, in connection with a group health
plan with respect to a calendar year and a
plan year, an employer who employed an av-
erage of at least 2 but not more than 50 em-
ployees on business days during the pre-
ceding calendar year and who employs at
least 2 employees on the first day of the plan
year.

““(C) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIzE.—For pur-
poses of this paragraph—

‘(i) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—Rules similar to the rules
under subsections (b), (c), (m), and (o) of sec-
tion 414 of the Internal Revenue Code of 1986
shall apply for purposes of treating persons
as a single employer.

“(ii) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

‘“(iii) PREDECESSORS.—AnNy reference in
this paragraph to an employer shall include
a reference to any predecessor of such em-
ployer.

““(2) INCREASED COST EXEMPTION.—This sec-
tion shall not apply with respect to a group
health plan (or health insurance coverage of-
fered in connection with a group health plan)
if the application of this section to such plan
(or to such coverage) results in an increase
in the cost under the plan (or for such cov-
erage) of at least 1 percent.

‘“(d) SEPARATE APPLICATION TO EACH OP-
TION OFFERED.—In the case of a group health
plan that offers a participant or beneficiary
two or more benefit package options under
the plan, the requirements of this section
shall be applied separately with respect to
each such option.

‘“(e) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) TREATMENT LIMITATION.—The term
‘treatment limitation’ means, with respect
to benefits under a group health plan or
health insurance coverage, any day or visit
limits imposed on coverage of benefits under
the plan or coverage during a period of time.
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“(2) FINANCIAL REQUIREMENT.—The term
‘financial requirement’ means, with respect
to benefits under a group health plan or
health insurance coverage, any deductible,
coinsurance, or cost-sharing or an annual or
lifetime dollar limit imposed with respect to
the benefits under the plan or coverage.

““(3) MEDICAL OR SURGICAL BENEFITS.—The
term ‘medical or surgical benefits’ means
benefits with respect to medical and surgical
services, as defined under the terms of the
plan or coverage (as the case may be), but
does not include substance abuse treatment
benefits.

““(4) SUBSTANCE ABUSE TREATMENT BENE-
FITS.—The term ‘substance abuse treatment
benefits’ means benefits with respect to sub-
stance abuse treatment services.

““(5) SUBSTANCE ABUSE TREATMENT SERV-
ICES.—The term ‘substance abuse treatment
services’ means any of the following items
and services provided for the treatment of
substance abuse:

“(A) Inpatient treatment, including detoxi-
fication.

““(B) Nonhospital residential treatment.

“(C) Outpatient treatment, including
screening and assessment, medication man-
agement, individual, group, and family coun-
seling, and relapse prevention.

“(D) Prevention services, including health
education and individual and group coun-
seling to encourage the reduction of risk fac-
tors for substance abuse.

““(6) SUBSTANCE ABUSE.—the term ‘sub-
stance abuse’ includes chemical dependency.

“(f) NoTICE.—a group health plan under
this part shall comply with the notice re-
quirement under section 714(f) of the Em-
ployee Retirement Income Security Act of
1974 with respect to the requirements of this
section as if such section applied to such
plan.”.

(B) CONFORMING  AMENDMENT.—Section
2723(c) of such Act (42 U.S.C. 300gg—23(c)) is
amended by striking ‘‘section 2704 and in-
serting ‘‘sections 2704 and 2707"".

(2) ERISA AMENDMENTS.—

(A) IN GENERAL.—Subpart B of part 7 of
subtitle B of title | of the Employee Retire-
ment Income Security Act of 1974 is amended
by adding at the end the following new sec-
tion:

“SEC. 714. PARITY IN THE APPLICATION OF
TREATMENT LIMITATIONS AND FI-
NANCIAL REQUIREMENTS TO SUB-
STANCE ABUSE TREATMENT BENE-
FITS.

“(@) IN GENERAL.—INn the case of a group
health plan (or health insurance coverage of-
fered in connection with such a plan) that
provides both medical and surgical benefits
and substance abuse treatment benefits, the
plan or coverage shall not impose treatment
limitations or financial requirements on the
substance abuse treatment benefits unless
similar limitations or requirements are im-
posed for medical and surgical benefits.

“(b) CONSTRUCTION.—Nothing in this sec-
tion shall be construed—

“(1) as requiring a group health plan (or
health insurance coverage offered in connec-
tion with such a plan) to provide any sub-
stance abuse treatment benefits; or

“(2) to prevent a group health plan or a
health insurance issuer offering group health
insurance coverage from negotiating the
level and type of reimbursement with a pro-
vider for care provided in accordance with
this section.

““(c) EXEMPTIONS.—

““(1) SMALL EMPLOYER EXEMPTION.—

“(A) IN GENERAL.—This section shall not
apply to any group health plan (and group
health insurance coverage offered in connec-
tion with a group health plan) for any plan
year of a small employer.

“(B) SMALL EMPLOYER.—For purposes of
subparagraph (A), the term small employer
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means, in connection with a group health
plan with respect to a calendar year and a
plan year, an employer who employed an av-
erage of at least 2 but not more than 50 em-
ployees on business days during the pre-
ceding calendar year and who employs at
least 2 employees on the first day of the plan
year.

““(C) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIzE.—For pur-
poses of this paragraph—

““(i) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—Rules similar to the rules
under subsections (b), (c), (m), and (o) of sec-
tion 414 of the Internal Revenue Code of 1986
shall apply for purposes of treating persons
as a single employer.

“(ii) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

“(iili) PREDECESSORS.—AnNy reference in
this paragraph to an employer shall include
a reference to any predecessor of such em-
ployer.

““(2) INCREASED COST EXEMPTION.—This sec-
tion shall not apply with respect to a group
health plan (or health insurance coverage of-
fered in connection with a group health plan)
if the application of this section to such plan
(or to such coverage) results in an increase
in the cost under the plan (or for such cov-
erage) of at least 1 percent.

‘‘(d) SEPARATE APPLICATION TO EACH OPTION
OFFERED.—In the case of a group health plan
that offers a participant or beneficiary two
or more benefit package options under the
plan, the requirements of this section shall
be applied separately with respect to each
such option.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion:

“(1) TREATMENT LIMITATION.—The term
‘treatment limitation’ means, with respect
to benefits under a group health plan or
health insurance coverage, any day or visit
limits imposed on coverage of benefits under
the plan or coverage during a period of time.

““(2) FINANCIAL REQUIREMENT.—The term
‘financial requirement’ means, with respect
to benefits under a group health plan or
health insurance coverage, any deductible,
coinsurance, or cost-sharing or an annual or
lifetime dollar limit imposed with respect to
the benefits under the plan or coverage.

““(3) MEDICAL OR SURGICAL BENEFITS.—The
term ‘medical or surgical benefits’ means
benefits with respect to medical or surgical
services, as defined under the terms of the
plan or coverage (as the case may be), but
does not include substance abuse treatment
benefits.

‘“(4) SUBSTANCE ABUSE TREATMENT BENE-
FITS.—The term ‘substance abuse treatment
benefits’ means benefits with respect to sub-
stance abuse treatment services.

““(5) SUBSTANCE ABUSE TREATMENT SERV-
ICES.—The term ‘substance abuse treatment
services’ means any of the following items
and services provided for the treatment of
substance abuse:

“(A) Inpatient treatment, including detoxi-
fication.

““(B) Nonhospital residential treatment.

“(C) Outpatient treatment, including
screening and assessment, medication man-
agement, individual, group, and family coun-
seling, and relapse prevention.
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‘(D) Prevention services, including health
education and individual and group coun-
seling to encourage the reduction of risk fac-
tors for substance abuse.

‘“(6) SUBSTANCE ABUSE.—The term ‘sub-
stance abuse’ includes chemical dependency.

““(f) NoTICE UNDER GROUP HEALTH PLAN.—
The imposition of the requirements of this
section shall be treated as a material modi-
fication in the terms of the plan described in
section 102(a)(1), for purposes of assuring no-
tice of such requirements under the plan; ex-
cept that the summary description required
to be provided under the last sentence of sec-
tion 104(b)(1) with respect to such modifica-
tion shall be provided by not later than 60
days after the first day of the first plan year
in which such requirements apply.””.

(B) Section 731(c) of such Act (29 U.S.C.
1191(c)) is amended by striking ‘‘section 711"’
and inserting ‘“‘sections 711 and 714"".

(C) Section 732(a) of such Act (29 U.S.C.
1191la(a)) is amended by striking ‘‘section
711" and inserting ‘‘sections 711 and 714"".

(D) The table of contents in section 1 of
such Act is amended by inserting after the
item relating to section 713 the following
new item:

““714. Parity in the application of treatment
limitations and financial re-
quirements to substance abuse
treatment benefits.”.

(3) INTERNAL REVENUE CODE AMENDMENTS.—
(A) Subchapter B of chapter 100 of the Inter-
nal Revenue Code of 1986 (relating to other
requirements) is amended by adding at the
end the following new section:

“SEC. 9813. PARITY IN THE APPLICATION OF

TREATMENT LIMITATIONS AND FI-
NANCIAL REQUIREMENTS TO SUB-
STANCE ABUSE TREATMENT BENE-
FITS.

““(@) IN GENERAL.—INn the case of a group
health plan that proves both medical and
surgical benefits and substance abuse treat-
ment benefits, the plan shall not impose
treatment limitations or financial require-
ments on the substance abuse treatment
benefits unless similar limitations or re-
quirements are imposed for medical and sur-
gical benefits.

““(b) CoNSTRUCTION.—Nothing in this sec-
tion shall be construed—

‘(1) as a requiring a group health plan to
provide any substance abuse treatment bene-
fits; or

‘“(2) to prevent a group health plan from
negotiating the level and type of reimburse-
ment with a provider for care provided in ac-
cordance with this section.

““(c) EXEMPTIONS.—

‘(1) SMALL EMPLOYER EXEMPTION.—

“(A) IN GENERAL.—This section shall not
apply to any group health plan for any plan
year of a small employer.

“(B) SMALL EMPLOYER.—For purposes of
subparagraph (A), the term ‘small employer’
means, in connection with a group health
plan with respect to a calendar year and a
plan year, an employer who employed an av-
erage of at least 2 but not more than 50 em-
ployees on business days during the pre-
ceding calendar year and who employs at
least 2 employees on the first day of the plan
year.

““(C) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of this paragraph—

““(i) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—Rule similar to the rules under
subsections (b), (c), (m), and (0) of section 414
shall apply for purposes of treating persons
as a single employer.
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“(ii) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

““(iilil) PREDECESSORS.—ANy reference in
this paragraph to an employer shall include
a reference to any predecessor of such em-
ployer.

““(2) INCREASED COST EXEMPTION.—This sec-
tion shall not apply with respect to a group
health plan if the application of this section
to such plan results in an increase in the
cost under the plan of at least 1 percent.

‘“(d) SEPARATE APPLICATION TO EACH OP-
TION OFFERED.—In the case of a group health
plan that offers a participant or beneficiary
two or more benefit package options under
the plan, the requirements of this section
shall be applied separately with respect to
each such option.

‘“(e) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) TREATMENT LIMITATION.—The term
‘treatment limitation’ means, with respect
to benefits under a group health plan, any
day or visit limits imposed on coverage of
benefits under the plan during a period of
time.

““(2) FINANCIAL REQUIREMENT.—The term
‘financial requirement’ means, with respect
to benefits under a group health plan, any
deductible, coinsurance, or cost-sharing or
an annual or lifetime dollar limit imposed
with respect to the benefits under the plan.

““(3) MEDICAL OR SURGICAL BENEFITS.—The
term ‘medical or surgical benefits’ means
benefits with respect to medical or surgical
services, as defined under the terms of the
plan, but does not include substance abuse
treatment benefits.

““(4) SUBSTANCE ABUSE TREATMENT BENE-
FITS.—The term ‘substance abuse treatment
benefits’ means benefits with respect to sub-
stance abuse treatment services.

““(5) SUBSTANCE ABUSE TREATMENT SERV-
ICES.—The term ‘substance abuse treatment
services’ means any of the following items
and services provided for the treatment of
substance abuse:

“(A) Inpatient treatment, including detoxi-
fication.

““(B) Non-hospital residential treatment.

“(C) Outpatient treatment, including
screening and assessment, medication man-
agement, individual, group, and family coun-
seling, and relapse prevention.

‘(D) Prevention services, including health
education and individual and group coun-
seling to encourage the reduction of risk fac-
tors for substance abuse.

““(6) SUBSTANCE ABUSE.—The term ‘sub-
stance abuse’ includes chemical depend-
ency.”.

“(B) Section 4980D(d)(1) of such Code is
amended by inserting ‘‘(other than a failure
attributable to section 9813)”’ after ‘““‘on any
failure”.

““(C) The table of sections of subchapter B
of chapter 100 of such Code is amended by
adding at the end the following new item:

“9813. Parity in the application of treatment
limitations and financial re-
quirements to substance abuse
treatment benefits.”.
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(b) INDIVIDUAL HEALTH INSURANCE.—(1)
Part B of title XXVII of the Public Health
Service Act is amended by inserting after
section 2752 the following new section:

“SEC. 2753. PARITY IN THE APPLICATION OF
TREATMENT LIMITATIONS AND FI-
NANCIAL REQUIREMENTS TO SUB-
STANCE ABUSE BENEFITS.

““(@) IN GENERAL.—The provisions of sec-
tion 2707 (other than subsection (e)) shall
apply to health insurance coverage offered
by a health insurance issuer in the indi-
vidual market in the same manner as it ap-
plies to health insurance coverage offered by
a health insurance issuer in connection with
a group health plan in the small or large
group market.

“(b) NoOTICE.—A health insurance issuer
under this part shall comply with the notice
requirement under section 714(f) of the Em-
ployee Retirement Income Security Act of
1974 with respect to the requirements re-
ferred to in subsection (a) as if such section
applied to such issuer and such issuer were a
group health plan.”.

(2) Section 2762(b)(2) of such Act (42 U.S.C.
300gg-62(b)(2)) is amended by striking ‘‘sec-
tion 2751 and inserting ‘‘sections 2751 and
2753,

(c) EFFECTIVE DATES.—(1) Subject to para-
graph (3), the amendments made by sub-
section (a) apply with respect to group
health plans for plan years beginning on or
after January 1, 2004.

(2) The amendments made by subsection
(b) apply with respect to health insurance
covered offered, sold, issued, renewed, in ef-
fect, or operated in the individual market on
or after January 1, 2004.

(3) In the case of a group health plan main-
tained pursuant to 1 or more collective bar-
gaining agreements between employee rep-
resentatives and 1 or more employers rati-
fied before the date of enactment of this Act,
the amendments made by subsection (a)
shall not apply to plan years beginning be-
fore the later of—

(A) the date on which the last collective
bargaining agreements relating to the plan
terminates (determined without regard to
any extension thereof agreed to after the
date of enactment of this Act), or

(B) January 1, 2004.

For purposes of subparagraph (A), any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends the plan solely to conform to
any requirement added by subsection (a)
shall not be treated as a termination of such
collective bargaining agreement.

(d) COORDINATED REGULATIONS.—Section
104(1) of the Health Insurance Portability
and Accountability Act of 1996 is amended by
striking ‘‘this subtitle (and the amendments
made this subtitle and section 401)” and in-
serting ‘‘the provisions of part 7 of the sub-
title B of title | of the Employee Retirement
Congressional Income Security Act of 1974,
and the provisions of parts A and C of title
XXVII of the Public Health Service Act, and
chapter 100 of the Internal Revenue Code of
1986°".

(e) PREEMPTION.—Nothing in the amend-
ments made by this section shall be con-
strued to preempt any provision of State law
that provides protections to individuals that
are greater than the protections provided
under such amendments.

By Mr. DEWINE (for himself and

Mr. LAUTENBERG):
S. 1139. A bill to direct the National
Highway Traffic Safety Administration
to establish and carry out traffic safety
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law enforcement and compliance cam-
paigns, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

Mr. DEWINE. Mr. President, | rise
today, along with my colleague from
New Jersey, Senator LAUTENBERG, to
introduce a bi-partisan bill aimed at
reducing the number of vehicle inci-
dents associated with drinking and
driving.

Last year, the Nation experienced an
increase in alcohol-related traffic fa-
talities for the third year in a row.
This increase resulted in 17,970 deaths
or 42 percent of the 42,850 people killed
in traffic incidents. Statistics from the
National Highway Traffic Safety Ad-
ministration show that motor vehicle
crashes are the leading cause of death
for Americans ages 1 to 35 years of age.
In fact, on average, 117 people die each
day from motor vehicle crashes in the
United States.

Our bill—the Traffic Safety Law En-
forcement Campaign Act—would re-
quire States to conduct a combined
media/law enforcement campaign
aimed at reducing these traffic fatali-
ties. Specifically, the law enforcement
portion consists of sobriety check-
points in the District of Columbia and
in the 39 States that allow them and
saturation patrols in those States that
do not. The Centers for Disease Control
estimate that the sobriety checkpoints
proposed in the underlying bill may re-
duce alcohol related crashes by as
much as 20 percent. More than 75 per-
cent of the public has indicated in
NHTSA polls support for sobriety
checkpoints. In fact, NHTSA has con-
cluded that 62 percent of Americans
want sobriety checkpoints to be used
more often.

I urge each of my colleagues to join
this bi-partisan effort to save lives and
promote highway safety.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1139

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Traffic Safe-
ty Law Enforcement Campaign Act’’.

SEC. 2. TRAFFIC SAFETY LAW ENFORCEMENT
CAMPAIGNS.

(@) IN GENERAL.—The Administration of
the National Highway Traffic Safety Admin-
istration shall establish a program to con-
duct at least 3 high-visibility traffic safety
law enforcement campaigns each year.

(b) Focus.—The campaigns shall focus on—

(1) reducing alcohol-impaired driving;

(2) increasing seat belt use; and

(3) a combination of reducing alcohol-im-
paired driving and increasing seat belt use.

(c) ADVERTISING.—The Administrator may
use, or authorize the use of, funds available
to carry out this section for the develop-
ment, production, and use of broadcast and
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print media advertising in carrying out this
section.

(d) EVALUATION AND REPORT.—The Admin-
istrator shall evaluate the effectiveness of
the campaigns at the end of each year and
submit a report to the Senate Committee on
Commerce, Science, and Transportation and
the House of Representatives Committee on
Transportation and Infrastructure within 90
days after the end of each year setting forth
the findings, conclusions, and recommenda-
tions of the Administrator with respect to
the program.

SEC. 3. FUNDING.

(@) IN GENERAL.—There are authorized to
be appropriated out of the Highway Trust
Fund (other than from the Mass Transmit
Account) to the Administrator to carry out
this Act $150,000,000 for each of fiscal years
2004 through 2009, of which—

(a) $48,000,000 shall be used for each fiscal
year for nationwide advertising by the Ad-
ministration;

(2) $48,000,000 shall be made available each
fiscal year by the Administrator to States
for advertising;

(3) $48,000,000 shall be made available each
fiscal year by the Administrator to States
for traffic safety law enforcement; and

(4) $6,000,000 shall be available to the Ad-
ministrator for evaluation of the program
under section 2.

(b) PROGRAM STANDARDS.—Within 120 days
after the date of enactment of this Act, the
Administrator shall promulgate program
standards and criteria for the use of funds
under subsection (a)(2) and (3) that will en-
sure the effective and appropriate use of such
funds in accordance with this Act, taking
into account State efforts, needs, adminis-
trative resources, and priorities.

(c) APPORTIONMENT.—The Administrator
shall apportion funds under subsection (a)(2)
and (3) among the States on the same basis
as funds are apportioned among the States
under section 402(c) of title 23, United States
Code.

By Mr. LAUTENBERG (for him-
self, Mr. DEWINE, and Mrs.
FEINSTEIN):

S. 1140. A bill to amend titles 23 and
49, United States Code, concerning
length and weight limitations for vehi-
cles operating on Federal-aid high-
ways, and for other purposes; to the
Committee on Environment and Public
Works.

Mr. LAUTENBERG. Mr. President,
today, | am proud to introduce, along
with my colleagues Senator DEWINE
and Senator FEINSTEIN, legislation
which will make our roads safer and
last longer. Anyone who has ever
shared the road with a large tractor
trailer truck has wondered whether the
truck driver is aware of the smaller ve-
hicles around the truck. Anyone who
has seen the third trailer on a triple-
trailer truck swinging around like the
tail end of a snake knows that these
trucks are to be avoided.

The State of New Jersey sees its
share of the Nation’s truck traffic, but,
incidentally, not its share of federal
highway dollars. We are concerned
about these 53-foot, 80,000-pound vehi-
cles on our highways and the pressure
from other states to increase weight
and length limitations to allow bigger
trucks to come through our State. This
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makes truck safety even more impor-
tant to New Jersey drivers.

Twelve years ago, | got a provision
into the highway reauthorization bill
we call “ICE-TEA” to ban triple-trailer
trucks and other so-called ‘‘longer
combination vehicles”, LCVs, from
New Jersey and most other States. At
that time and ever since, the trucking
industry has fought to defeat and re-
peal this ban, under the guise of argu-
ments for ‘“‘states’ rights’” and ‘‘unfair
re-distribution of business to rail-
roads.”” But these are not rational ar-
guments for allowing bigger and heav-
ier trucks as well as triple-trailer
trucks on our roads. Additionally, the
trucking industry’s proclaimed hard-
ships have not materialized. In fact,
the trucking companies have survived
the current laws quite well, and trucks
have refined their role in our national
freight transportation system.

Our bill, the ““Safe Highways and In-
frastructure Preservation Act, will ex-
tend the current limited ban which
only applies to our 44,000-mile Inter-
state Highway System to the entire
156,000-mile National Highway System,
NHS. This extension will make more
roads safer and will further reduce the
wear and tear of our highways and
bridges.

Bigger trucks are not safe. The U.S.
Department of Transportation has de-
termined that multi-trailer trucks are
likely to be involved in more fatal
crashes—11 percent more—than today’s
single-trailer trucks. By expanding the
limits on triples and other longer com-
bination vehicles to the entire NHS—
including more than 2,000 miles of high-
way in New Jersey—the Safe Highways
and Infrastructure Protection Act will
save lives and prevent further deterio-
ration of our roads and bridges.

Triple-trailers and other LCVs do
more damage to our roads and bridges
but don’t come close to paying associ-
ated maintenance and repair costs. The
fees, tolls and gasoline taxes paid by
the operator of a 100,000-pound truck
only covers 40 percent of the cost of the
damage that truck does to our roads
and bridges. The rest of the taxpayers
make up the difference. | believe that
motorists should not have to share the
road with these dangerous behemoths
and pay for the extra damage they
cause.

I thank my colleagues Senator
DEWINE and Senator FEINSTEIN for
joining me in sponsoring this impor-
tant legislation, and | look forward to
working with my colleagues in the
Congress to improve the highway safe-
ty and increase the remaining life of
our country’s roads and bridges.

By Mr. LAUTENBERG (for him-
self and Mr. DEWINE):

S. 1141. A bill to amend title 23,
United States Code, to increase pen-
alties for individuals who operate
motor vehicles while intoxicated or
under the influence of alcohol; to the
Committee on Environment and Public
Works.

CONGRESSIONAL RECORD — SENATE

Mr. LAUTENBERG. Mr. President,
today Senator MIKE DEWINE of Ohio
and | are helping to make a big stride
in re-arming our country in the war
against drunk driving. Together, we
have introduced two pieces of legisla-
tion which will help reduce the number
of civilian casualties in this war by
arming our government safety officials
with the weapons they need to keep
drunk drivers off of our roads.

First, | am proud to be a cosponsor of
Senator DEWINE’s legislation on im-
proving enforcement of drunk driving
laws. There are some good drunk driv-
ing laws on the books and they should
not be ignored. Since September 11,
2001, much of our country’s law en-
forcement focus has been on ensuring
the security of citizens from terrorist
attack. This legislation will ensure
that efforts to reduce drunk driving are
not given short shrift. Almost 18,000
people died last year in alcohol-related
motor vehicle traffic crashes, and we
must not neglect the safety of our
highways. This bill provides needed re-
sources for law enforcement and will
deter people from drinking and driving
to begin with.

Second, | am proud to introduce,
along with Senator DEWINE, legislation
targeting higher-risk drivers. This in-
cludes repeat offenders and drivers
with blood alcohol concentration levels
of 0.15 percent or higher. Once these of-
fenders are caught, we need to make
sure they don’t fall through the cracks
in the legal system. These criminals
should not be behind the wheel—I be-
lieve they are a menace to our society,
and we should not tolerate their exist-
ence.

I have long been interested in mak-
ing our roads and highways safer. Dur-
ing my previous tenure, | saw to it that
the Federal government took responsi-
bility for reducing the number of fa-
talities due to drunk driving. | au-
thored laws to increase the minimum
drinking age for alcoholic beverages
from 18 to 21, and to encourage States
to establish .08 percent as the blood al-
cohol concentration standard for drunk
driving nationwide. These laws have
made our roads and highways safer and
my hope is that they have saved many
precious lives.

I feel that the Federal Government
needs to take a strong leadership role
to reduce alcohol-impaired driving.
States cannot deal with these problems
in a comprehensive manner. We have
passed legislation encouraging states
to establish tougher standards for
highways safety and drunk driving,
but: 32 States still don’t have a pri-
mary enforcement safety belt law; 11
States still have not adopted the .08
percent Blood Alcohol Content (BAC)
standard; 24 States still don’t have an
open container law; and 27 States still
don’t have a repeat offender law for
drunk driving offenses.

I am particularly disappointed that
my home State of New Jersey has not
yet adopted the .08 percent BAC stand-
ard. At risk are millions of dollars in
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Federal highway funding that our
State desperately needs to repair and
improve our roads and bridges. Here in
Congress, | fight desperately for this
funding. But the State puts this fund-
ing at risk rather than make a sensible
safety choice and adopt a .08 percent
BAC standard. This is why | feel that
the Federal Government needs to take
a leadership role in setting policies
that will save lives by reducing drunk
driving.

| feel that States need stronger ‘“‘en-
couragement’” to address these impor-
tant highway safety issues. We have al-
ready tried threatening withholding
highway construction funds, but if we
allow a loophole for States to recover
the funds within 4 years; maybe that
still is not enough encouragement.

Now it is time to take the next step
in getting drunk drivers off our roads.
I look forward to working with Senator
DEWINE and the rest of my colleagues
in the Senate to reduce the 18,000 alco-
hol-related traffic fatalities that occur
each year. | urge my colleagues to join
me and Senator DEWINE in supporting
both of these important pieces of legis-
lation.

———————

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 153—EX-
PRESSING THE SENSE OF THE
SENATE THAT CHANGES TO ATH-
LETICS POLICIES ISSUED UNDER
TITLE IX OF THE EDUCATION
AMENDMENTS OF 1972 WOULD
CONTRADICT THE SPIRIT OF
ATHLETIC EQUALITY AND THE
INTENT TO PROHIBIT SEX DIS-
CRIMINATION IN EDUCATION
PROGRAMS OR ACTIVITIES RE-

CEIVING FEDERAL FINANCIAL
ASSISTANCE
Mrs. MURRAY (for herself, Ms.

SNOWE, Mr. DASCHLE, and Mr. KEN-
NEDY) submitted the following resolu-
tion; which was referred to the Com-
mittee on Health, Education, Labor,
and Pensions:

S. RES. 153

Whereas title IX of the Education Amend-
ments of 1972 (20 U.S.C. 1681 et seq.), also
known as the ‘‘Patsy Takemoto Mink Equal
Opportunity in Education Act’” (referred to
in this resolution as ‘‘title 1X’), prohibits
education programs or activities, including
athletic programs or activities, that receive
Federal financial assistance from discrimi-
nating on the basis of sex;

Whereas prior to 1972 and the enactment of
title IX, virtually no college offered athletic
scholarships to women, fewer than 32,000
women participated in collegiate sports, and
women’s sports received only 2 percent of
college athletic dollars;

Whereas the regulation implementing title
IX was submitted to Congress, multiple hear-
ings were held, and the regulation became ef-
fective July 21, 1975, with specific provisions
governing athletic programs and the award-
ing of athletic scholarships;

Whereas according to the Department of
Education’s 1979 Policy Interpretation,
which interprets the application of title IX



		Superintendent of Documents
	2025-07-16T23:46:31-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




