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Such duplication is incredibly expensive.
Who can afford two sets of laboratory equip-
ment? What scientist wants to squander pre-
cious time moving back and forth between
labs? What edge in conquering disease is lost
when scientists operate in relative isolation
from each other, without the benefit of views
routinely shared by colleagues occupying the
same office space? How many talented sci-
entists avoid the entire field of stem cell re-
search because of these bureaucratic hur-
dles?

SIDE-BY-SIDE DOLLARS

Recognizing these concerns, this past
spring the National Institutes of Health told
government-funded scientists that it is OK
to conduct privately funded stem cell re-
search alongside their federally funded re-
search, so long as they use rigorous book-
keeping methods to ensure that only private
dollars pay for the stem cell experiments.
This directive follows governmentwide ac-
counting standards that have been in place
for more than a quarter-century.

Lawyers for the poor whose work is fi-
nanced with both federal and private funding
have been paying close attention to the
NIH’s instructions. In 1996, Congress prohib-
ited these legal aid lawyers from using pri-
vate funds to engage in a wide range of ac-
tivities. These activities include rep-
resenting low-income people in class actions,
representing many documented immigrants,
representing clients before legislatures and
administrative agencies, and many other im-
portant activities. The Legal Services Corp.,
which funnels the federal money to the law-
yers . . . order to engage in these activities
they must set up physically separate offices
that receive no federal funding.

Like the federally funded scientists, law-
yers representing the poor have found oper-
ating out of two sets of offices to be waste-
ful, duplicative, and bureaucratic. Ulti-
mately, it is vulnerable clients who suffer
the consequences. Just as the forced duplica-
tion of research drains resources from efforts
to cure diseases, the forced duplication of
legal aid programs drains resources needed
by low-income women seeking protection
from domestic violence, children attempting
to secure essential medical treatment, elder-
ly citizens fighting predatory lenders, and
farmers struggling to save their land.

Under the current rules, lawyers are forced
to pay for two sets of offices, computer sys-
tems, and other equipment. Lawyers must
spend time commuting between different of-
fices, wasting time that their clients des-
perately need. And, perhaps most destructive
of all is the effect on lawyers conducting
class action litigation offering the prospect
of relief to substantial numbers of individ-
uals. Those lawyers paid for with private
money find it hard to communicate with the
lawyers working to meet day-to-day legal
needs of individual clients with federal fund-
ing, making both sets of lawyers less effec-
tive.

Legal aid lawyers and their clients find
hope in the NIH’s common-sense policy clari-
fication. The federal government wants nei-
ther to fund, nor to endorse, forbidden stem
cell research. The NIH policy, which reflects
cost principles that have been in place since
at least the Reagan administration, recog-
nizes that physically separate facilities are
not needed to achieve these goals. All that is
required is adherence to rigorous book-
keeping practices that follow accepted ac-
counting principles, so that auditors can de-
termine that government funds were not
spent on the disallowed activities.

THE SAME SOLUTION

It would seem that Congress should em-
brace this same solution for its concerns
about LSC grantees, allowing the duplica-
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tion and inefficiencies faced by legal aid to
come to a stop. But instead, the government
has spent the last five years in federal court,
relentlessly resisting a constitutional chal-
lenge to the physical-separation requirement
for legal aid lawyers.

The government’s inconsistent positions in
the stem cell research context and in the
legal aid context are surprising. The impor-
tance of medical research weighs
unimpeded with private funding. There are
equally strong (if not stronger) policy and
constitutional arguments in favor of allow-
ing legal aid lawyers to use their private
funding to represent low-income clients who
would otherwise have no access to our sys-
tem of justice.

After all, there is no federal policy against
using the class action mechanism. Indeed,
Congress and the courts have recognized that
class actions can have significant benefits
for litigants and for the judicial system. Nor
is there a federal policy against providing
the representation that helps protect immi-
grants against exploitation (and in the proc-
ess assists courts that would otherwise have
to expend resources dealing with unrepre-
sented litigants). Nor is there a federal pol-
icy against helping low-income individuals
educate legislatures about the problems fac-
ing their communities. On the contrary, the
interests of equal justice for all are better
served when legal aid attorneys engage in
each of these activities.

This lack of a policy justification for the
physical-separation requirement is particu-
larly appalling because the requirement in-
trudes on the constitutionally protected
ability of legal aid lawyers and their clients
to associate together in order to enforce the
clients’ rights. As the Supreme Court has
warned, ‘‘Collective activity undertaken to
obtain meaningful access to the courts is a
fundamental right within the protection of
the First Amendment.”

For many thousands of poor people, legal
aid offices that receive some federal funding
offer the only avenue to justice. And, for
many legal aid clients, it is about even more
than justice. Like the patients who hope
stem cell research will save their lives, they
are focused on basic survival: a roof over
their heads, escape from a batterer, the abil-
ity to buy food and protect their children.
By requiring costly physical separation in-
stead of the standard accounting practices
that can ensure that federal dollars do not
fund certain types of legal aid, Congress and
the LSC have severely hobbled legal aid ad-
vocates, undermining their efficiency, inter-
rupting their clients’ lives, and impeding the
goal of equal justice for all. Justice demands
that the re-examine this decision.

———
ASBESTOS REFORM

Mr. HATCH. Mr. President, as every-
body knows, | have been working for
months—actually perhaps longer than
that—on an asbestos reform bill to try
to resolve the terrible asbestos problem
we have in our society.

I have indicated various deadlines
throughout these months which I have
set.

I compliment the business commu-
nity, the insurance community, the
union community, and so many other
companies that have been involved for
their willingness to work with us. |
think we are about there.

We have a bill I am going to print in
the RECORD this evening so everybody
who is interested in this issue can read
it and review it because | intend to file
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a formal bill this Thursday. | would
like to have as many cosponsors as |
can get on it because it will be the only
way we will get this problem solved.

This draft bill is not a formal bill.
But | want it to be printed in the
RECORD for all to see. It is a very im-
portant draft bill. | hope those who are
interested will go over it with a fine-
toothed comb and get with us over the
next 2 days, if there are substantive
suggestions they have. We will be
happy to look at those.

This is basically what | intend to file
as a formal bill this next Thursday. |
hope | will have a number of my col-
leagues on both sides of the floor join
with me.

I ask unanimous consent this draft
bill be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SEC. 2. PURPOSE.

The purpose of this Act is to create a pri-
vately funded, publicly administered fund to
provide the necessary resources for an asbes-
tos injury claims resolution program.

SEC. 3. DEFINITIONS.

In this Act, the following definitions shall
apply:

(1) ADMINISTRATOR.—The term ‘““‘Adminis-
trator” means the Administrator of the Of-
fice of Asbestos Injury Claims Resolution ap-
pointed under section 221(c).

(2) ASBESTOS.—The term
cludes—

(A) chrysotile;

(B) amosite;

(C) crocidolite;

(D) tremolite;

(E) winchite;

(F) richterite;

(G) anthophyllite;

(H) actinolite;

(1) any of the minerals listed under sub-
paragraphs (A) through (H) that has been
chemically treated or altered, and any vari-
ety, type, or component thereof; and

(J) asbestos-containing material, such as
asbestos-containing products, automotive or
industrial parts or components, equipment,
improvements to real property, and any
other material that contains asbestos in any
physical or chemical form.

(3) ASBESTOS CLAIM.—

(A) IN GENERAL.—The term ‘‘asbestos
claim’ means any personal injury claim for
damages or other relief presented in a civil
action or bankruptcy proceeding, arising out
of, based on, or related to the health effects
of exposure to asbestos, including loss of
consortium, wrongful death, and any deriva-
tive claim made by, or on behalf of, any ex-
posed person or any representative, spouse,
parent, child or other relative of any exposed
person.

(B) ExcLUSION.—The term does not include
claims for benefits under a workers’ com-
pensation law or veterans’ benefits program,
or claims brought by any person as a
subrogee by virtue of the payment of bene-
fits under a workers’ compensation law.

(4) ASBESTOS CLAIMANT.—The term ‘‘asbes-
tos claimant” means an individual who files
an asbestos claim under section 111.
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(5) ASBESTOS COURT; COURT.—The terms
“Asbestos Court” or ‘“‘Court” means the
United States Court of Asbestos Claims es-
tablished under section 101.

(6) CiviL ACTION.—The term “‘civil action”
means all suits of a civil nature in State or
Federal court, whether cognizable as cases at
law or in equity or in admiralty, but does
not include an action relating to any work-
ers’ compensation law, or a proceeding for
benefits under any veterans’ benefits pro-
gram.

(7) COLLATERAL SOURCE.—The term ‘“‘collat-
eral source” means all collateral sources, in-
cluding—

(A) disability insurance;

(B) health insurance;

(C) medicare;

(D) medicaid;

(E) death benefit programs;

(F) defendants;

(G) insurers of defendants; and

(H) compensation trusts.

(8) ELIGIBLE DISEASE OR CONDITION.—The
term ‘“‘eligible disease or condition” means,
to the extent that the illness meets the med-
ical criteria requirements established under
subtitle C of title I, asbestosis/pleural dis-
ease, severe asbestosis disease, mesothe-
lioma, lung cancer I, lung cancer Il, other
cancers, and qualifying non-malignant asbes-
tos-related diseases.

(9) FUND.—The term “Fund’”’ means the As-
bestos Injury Claims Resolution Fund estab-
lished under section 223.

(10) LAW.—The term “law’ includes all
law, judicial or administrative decisions,
rules, regulations, or any other principle or
action having the effect of law.

(11) PARTICIPANT.—The term ‘‘participant’
means any person subject to the funding re-
quirements of title 11, including—

(A) any defendant participant subject to an
assessment for contribution under subtitle A
of that title; and

(B) any insurer participant subject to an
assessment for contribution under subtitle B
of that title.

(12) PERSON.—The term “‘person’—

(A) means an individual, trust, firm, joint
stock company, partnership, association, in-
surance company, reinsurance company, or
corporation; and

(B) does not include the United States, any
State or local government, or subdivision
thereof, including school districts and any
general or special function governmental
unit established under State law.

(13) STATE.—The term ‘‘State’”” means any
State of the United States and also includes
the District of Columbia, Commonwealth of
Puerto Rico, the Northern Mariana lIslands,
the Virgin islands, Guam, American Samoa,
and any other territory or possession of the
United States or any political subdivision of
any of the entities under this paragraph.

(14) VETERANS’ BENEFITS PROGRAM.—The
term ‘‘veterans’ benefits program’ means
any program for benefits in connection with
military service administered by the Vet-
erans’ Administration under title 38, United
States Code.

(15) WORKER’S COMPENSATION LAW.—The
term ‘“‘worker’s compensation law’’—

(A) means a law respecting a program ad-
ministered by a State or the United States
to provide benefits, funded by a responsible
employer or its insurance carrier, for occu-
pational diseases or injuries or for disability
or death caused by occupational diseases or
injuries;

(B) includes the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. sec-
tions 901 et seq.) and chapter 81 of title 5,
United States Code; and

(C) does not include the Federal Employ-
er’s Liability Act (45 U.S.C. 51 et seq.) or
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damages recovered by any employee in a li-
ability action against an employer.

TITLE I—ASBESTOS CLAIMS RESOLUTION
Subtitle A—United States Court of Asbestos
Claims
SEC. 101. ESTABLISHMENT OF ASBESTOS COURT.

(a) IN GENERAL.—Part | of title 28, United
States Code, is amended by inserting after
chapter 7 the following:

“CHAPTER 9—UNITED STATES COURT OF
ASBESTOS CLAIMS

““Sec.
‘“201. Establishment of the United States
Court of Asbestos Claims.

““202. Magistrates.

““203. Retirement of judges of the United
States Court of Asbestos
Claims.

“§201. Establishment of the United States

Court of Asbestos Claims

““(a) ESTABLISHMENT AND APPOINTMENT OF
JUDGES.—

“(1) IN GENERAL.—The President shall ap-
point, by and with the advice and consent of
the Senate, 5 judges, who shall constitute a
court of record known as the United States
Court of Asbestos Claims.

““(2) ARTICLE | COURT.—The Court of Asbes-
tos Claims is declared to be a court estab-
lished under article | of the Constitution of
the United States.

““(b) TERM; REMOVAL; COMPENSATION.—

“(1) TeErRM.—Each judge appointed under
subsection (a) shall serve for a term of 15
years, except that judges initially appointed
shall serve for staggered terms as the Presi-
dent shall determine appropriate to assure
continuity.

““(2) REMOVAL.—Judges may be removed by
the President only for good cause.

““(3) COMPENSATION.—Each judge shall re-
ceive a salary at the rate of pay, and in the
same manner, as judges of the district courts
of the United States.

““(c) CHIEF JUDGE.—

“(1) IN GENERAL.—The President shall des-
ignate 1 of the judges appointed under sub-
section (b)(1), who is less than 70 years of
age, to serve as chief judge.

““(2) TERM.—The chief judge may continue
to serve as such until—

“(A) he or she reaches the age of 70 years;

“(B) another judge is designated as chief
judge by the President; or

“(C) the expiration of his or her term
under subsection (b)(1).

““(3) CONTINUITY OF SERVICE.—Upon the des-
ignation by the President of another judge to
serve as chief judge, the former chief judge
may continue to serve as a judge of the
Court of Asbestos Claims for the balance of
the term to which he or she was appointed.

‘““(4) POWERS OF CHIEF JUDGE.—The chief
judge is authorized to—

“(A) prescribe rules and procedures for
hearings and appeals of the Court of Asbes-
tos Claims and its magistrates;

““(B) appoint magistrates;

““(C) appoint or contract for the services of
such personnel as may be necessary and ap-
propriate to carry out the responsibilities of
the Court of Asbestos Claims; and

“(D) make such expenditures as may be
necessary and appropriate in the administra-
tion of the responsibilities of the Court of
Asbestos Claims and the chief judge under
this chapter and the Fairness in Asbestos In-
jury Resolution Act of 2003.

““(d) TIME AND PLACES OF HOLDING COURT.—

““(1) IN GENERAL.—The principal office of
the Court of Asbestos Claims shall be in the
District of Columbia, but the Court of Asbes-
tos Claims may hold court at such times and
in such places as the chief judge may pre-
scribe by rule.

“(2) LIMITATION.—The times and places of
the sessions of the Court of Asbestos Claims
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shall be prescribed with a view to securing
reasonable opportunity to citizens to appear
before the Court of Asbestos Claims.

““(e) OFFICIAL DUTY STATION; RESIDENCE.—

“(1) DUTY STATION.—The official duty sta-
tion of each judge of the Court of Asbestos
Claims is the District of Columbia.

“(2) RESIDENCE.—After appointment and
while in active service, each judge of the
Court of Asbestos Claims shall reside within
50 miles of the District of Columbia.

“§202. Magistrates

““(a) APPOINTMENT.—The chief judge shall
appoint such magistrates as necessary to fa-
cilitate the expeditious processing of claims.

““(b) COMPENSATION.—The compensation of
magistrates shall be determined by the chief
judge, but shall not exceed the annual rate of
basic pay of level V of the Executive Sched-
ule, as prescribed by section 5316 of title 5.

““(c) RETIREMENT.—For purposes of Federal
laws relating to retirement, including chap-
ters 83 and 84 of title 5, magistrates ap-
pointed under this section shall be deemed to
be appointed under section 631 of this title.

““(d) REGULATIONS.—Except as provided
under subsection (c), chapter 43 shall not
apply to magistrates appointed under this
chapter, except the chief judge may pre-
scribe rules similar to the provisions of chap-
ter 43 to apply to magistrates.

“§203. Retirement of judges of the United

States Court of Asbestos Claims

““(a) IN GENERAL.—For purposes of Federal
laws relating to retirement, judges of the
Court of Asbestos Claims shall be treated in
the same manner and to the same extent as
judges of the Court of Federal Claims.

““(b) REGULATIONS.—INn carrying out this
section—

““(1) the Director of the Administrative Of-
fice of the United States Courts shall pro-
mulgate regulations to apply provisions
similar to section 178 of this title (including
the establishment of a Court of Asbestos
Claims Judges Retirement Fund) to judges of
the Court of Asbestos Claims; and

““(2) the Director of the Office of Personnel
Management shall promulgate regulations to
apply chapters 83 and 84 of title 5 to judges
of the Court of Asbestos Claims.”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part | of
title 28, United States Code, is amended by
striking the item relating to chapter 9, and
inserting after the item relating to chapter 7
the following:
9. United States Court of Asbestos

Claims.”.
Subtitle B—Asbestos Injury Claims
Resolution Procedures
SEC. 111. FILING OF CLAIMS.

(a) WHO MAY SUBMIT.—

(1) GENERAL RULE.—AnNy individual who has
suffered from an eligible disease or condition
that is believed to meet the requirements es-
tablished under subtitle C (or the spouse,
parent, child, or other relative of such indi-
vidual in a representative capacity, or the
executor of the estate of such individual)
may file a claim with the Asbestos Court for
compensation with respect to such injury.

(2) RULES.—The Asbestos Court may issue
procedural rules to specify individuals who
may file an asbestos claim as a representa-
tive of another individual.

(3) LIMITATION.—AN asbestos claim may
not be filed by any person seeking contribu-
tion or indemnity.

(b) REQUIRED INFORMATION.—To0 be valid,
an asbestos claim filed under subsection (a)
shall be notarized and include—

(1) the name, social security number, gen-
der, date of birth, and, if applicable, date of
death of the claimant;

(2) information relating to the identity of
dependents and beneficiaries of the claimant;
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(3) a detailed description of the work his-
tory of the claimant, including social secu-
rity records or a signed release permitting
access to such records;

(4) a detailed description of the asbestos
exposure of the claimant, including informa-
tion on the identity of any product or manu-
facturer, site, or location of exposure, plant
name, and duration and intensity of expo-
sure;

(5) a detailed description of the tobacco
product use history of the claimant, includ-
ing frequency and duration;

(6) an identification and description of the
asbestos-related diseases of the claimant, in-
cluding a written report by the claimant’s
physician with medical diagnoses and test
results necessary to make a determination of
medical eligibility that complies with the
applicable requirements of this subtitle and
subtitle C;

(7) a description of any prior or pending
civil action or other claim brought by the
claimant for asbestos-related injury, includ-
ing an identification of any recovery of com-
pensation or damages through settlement,
judgment, or otherwise; and

(8) any other information that is required
to be included under procedural rules issued
by the Court.

(C) STATUTE OF LIMITATIONS.—

(1) IN GENERAL.—Except as provided in
paragraphs (2) and (3), if an individual fails
to file an asbestos claim with the Asbestos
Court under this section within 2 years after
the date on which the individual first—

(A) received a medical diagnosis of an eli-
gible disease or condition as provided for
under this subtitle and subtitle C; or

(B) discovered facts that would have led a
reasonable person to obtain a medical diag-
nosis with respect to an eligible disease or
condition,

any claim relating to that injury, and any
other asbestos claim related to that injury,
shall be extinguished, and any recovery
thereon shall be prohibited.

(2) EFFECT ON PENDING CLAIMS.—If an asbes-
tos claimant has any claim for an asbestos-
related injury that is pending in a Federal or
State court or with a trust established under
title 11, United States Code, on the date of
enactment of this Act, such claimant shall
file an asbestos claim under this section
within 2 years after such date of enactment
or be barred from receiving any compensa-
tion under this title.

(3) EFFECT OF MULTIPLE INJURIES.—AN as-
bestos claimant who receives compensation
under this title for an eligible disease or con-
dition, and who subsequently develops an-
other such injury, shall be eligible for addi-
tional compensation under this title (subject
to appropriate setoffs for such prior recovery
of compensation under this title and from
any other collateral source) and the statute
of limitations under paragraph (1) shall not
begin to run with respect to such subsequent
injury until such claimant obtains a medical
diagnosis of such other injury or discovers
facts that would have led a reasonable per-
son to obtain such a diagnosis.

(4) RULE OF CONSTRUCTION.—Paragraph (2)
shall be interpreted as a statute of limita-
tions and be construed to the benefit of the
Fund and of any person who might otherwise
have been made subject to an asbestos claim
to which such paragraph is applied.

SEC. 112. GENERAL RULE CONCERNING NO-

FAULT COMPENSATION.

An asbestos claimant shall not be required
to demonstrate that the asbestos-related in-
jury for which the claim is being made re-
sulted from the negligence or other fault of
any other person.
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SEC. 113. ESSENTIAL ELEMENTS OF ELIGIBLE AS-
BESTOS CLAIM.

To be eligible for compensation under this
subtitle for an asbestos-related injury, an in-
dividual shall—

(1) file an asbestos claim in a timely man-
ner in accordance with section 111; and

(2) prove, by a preponderance of the evi-
dence that—

(A) the claimant suffers from an eligible
disease or condition, as demonstrated by evi-
dence (submitted as part of the claim) that
meets the medical criteria requirements and
diagnostic criteria requirements established
under subtitle C; and

(B) the claimant meets the latency criteria
requirements and the exposure criteria re-
quirements established under subtitle C.

SEC. 114. ELIGIBILITY DETERMINATIONS AND
CLAIM AWARDS.

(a) CLAIMS EXAMINERS.—

(1) IN GENERAL.—The Asbestos Court shall
appoint, or contract for the services of,
qualified individuals to assist magistrates by
conducting eligibility reviews of asbestos
claims filed with the Court.

(2) CRITERIA.—The Asbestos Court shall es-
tablish criteria with respect to the qualifica-
tions of individuals who are eligible to serve
as claims examiners and, in developing such
criteria, shall consult with such experts as
the Court determines appropriate.

(b) REFERRAL OF ASBESTOS CLAIM.—Not
later than 20 days after the filing of an as-
bestos claim with the Asbestos Court, the
Court shall refer such claim to a magistrate.

(c) INITIAL REVIEW.—

(1) IN GENERAL.—Under the direction of a
magistrate, a claims examiner shall make an
initial review of an asbestos claim to deter-
mine whether all required information has
been submitted by the claimant.

(2) NOTICE OF INCOMPLETE CLAIM.—If the
claims examiner determines that all re-
quired information has not been submitted,
the examiner—

(A) shall notify the claimant of such deter-
mination and require the submission of addi-
tional information necessary for a deter-
mination of eligibility;

(B) may compel the submission of any ad-
ditional information;

(C) may request that the claimant undergo
additional medical examinations and tests if
information from such examinations or tests
is necessary to enable the examiner to make
a determination of medical eligibility; and

(D) may require any releases necessary to
enable the examiner to obtain medical or
other information relevant to the determina-
tion of eligibility.

(d) EXPEDITIOUS DETERMINATIONS.—The As-
bestos Court shall prescribe rules to expedite
claims for asbestos claimants with exigent
circumstances.

(e) AuDIT AND PERSONNEL REVIEW PROCE-
DURES.—The Asbestos Court shall establish
audit and personnel review procedures for
evaluating the accuracy of eligibility rec-
ommendations of magistrates.

(f) ELIGIBILITY DETERMINATIONS.—

(1) IN GENERAL.—Not later than 60 days
after the receipt by a magistrate of all re-
quired information and requested medical
advice with respect to an asbestos claim, the
magistrate shall transmit a recommendation
of the compensation to which the claimant is
entitled and findings of fact to a judge of the
Asbestos Court.

(2) ADMISSIBILITY OF FINDINGS OF FACT.—A
determination under paragraph (1) shall in-
clude relevant findings of fact and shall be
admissible as evidence in any judicial re-
view.

(g) DECISION OF JUDGE.—

(1) IN GENERAL.—Not later than 30 days
after receipt of a recommendation of a mag-
istrate, a judge of the Asbestos Court shall
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make a final decision of any compensation
to which the claimant is entitled.

(2) WAIVER OF JUDICIAL REVIEW.—The final
decision under paragraph (1) shall include an
acceptance form by which the claimant may
waive the right to judicial review and expe-
dite payment of compensation from the
Fund.

(h) AWARDING OF COMPENSATION.—

(1) IN GENERAL.—If a judge of the Asbestos
Court determines that an asbestos claimant
is entitled to compensation, the Court shall
notify the Administrator to award the claim-
ant compensation from the Fund in the
amount of the judge’s decision.

(2) CLAIM EXTINGUISHED.—The acceptance
of a payment under this Act shall extinguish
all claims related to such payment.

SEC. 115. MEDICAL EVIDENCE AUDITING PROCE-
DURES.

(a) DEVELOPMENT.—The Asbestos Court
shall develop methods for auditing the med-
ical evidence submitted as part of an asbes-
tos claim, including methods to ensure the
independent reading of x-rays and results of
pulmonary function tests. The Court may de-
velop additional methods for auditing other
types of evidence or information received by
the Court.

(b) REFUSAL To CONSIDER CERTAIN EVI-
DENCE.—

(1) IN GENERAL.—If the Asbestos Court de-
termines that an audit conducted in accord-
ance with the methods developed under sub-
section (a) demonstrates that the medical
evidence submitted by a specific physician or
medical facility is not consistent with pre-
vailing medical practices or the applicable
requirements of this Act, the Court shall no-
tify claims examiners and the magistrates
that any medical evidence from such physi-
cian or facility shall be unacceptable for pur-
poses of establishing eligibility for com-
pensation under this Act.

(2) NOTIFICATION.—Upon a determination
by the Asbestos Court under paragraph (1),
the Court shall notify the physician or med-
ical facility involved of the results of the
audit. Such physician or facility shall have a
right to appeal the determination of the
Court under procedures issued by the Court.
SEC. 116. CLAIMANT ASSISTANCE PROGRAM.

(a) ESTABLISHMENT.—The Asbestos Court
shall establish an asbestos claimant assist-
ance program to provide assistance to claim-
ants in preparing and submitting asbestos
claim applications and in responding to
claimant inquiries.

(b) LEGAL ASSISTANCE.—

(1) IN GENERAL.—As part of the program es-
tablished under subsection (a), the Asbestos
Court shall establish a legal assistance pro-
gram to provide assistance to asbestos
claimants concerning legal representation
issues.

(2) LIST OF QUALIFIED ATTORNEYS.—As part
of the program, the Court shall maintain a
roster of qualified attorneys who have agreed
to provide pro bono services to asbestos
claimants under rules established by the
Court. The claimants shall not be required to
use the attorneys listed on such roster.

Subtitle C—Medical Criteria
SEC. 121. ESSENTIAL ELEMENTS OF ELIGIBLE AS-
BESTOS CLAIM.

To be eligible for compensation under this
title for an asbestos-related injury, an indi-
vidual shall—

(1) file an asbestos claim under this title in
a timely manner; and

(2) prove, by a preponderance of the evi-
dence that—

(A) the claimant suffers from an eligible
disease or condition, as demonstrated by evi-
dence (submitted as part of the claim) that
meets the diagnostic criteria requirements
described in section 122 and the medical cri-
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teria requirements described in section 124;
and

(B) the claimant meets the latency criteria
requirements described in section 123 and the
exposure criteria requirements described in
section 125.

SEC. 122. DIAGNOSTIC CRITERIA REQUIREMENTS.

(a) IN GENERAL.—To be eligible to receive
compensation under this title for an asbes-
tos-related injury, the claim submitted by
the asbestos claimant shall demonstrate a
medical diagnosis that meets the require-
ments of this section.

(b) DiaGNOsIS.—A medical diagnosis meets
the requirements of this section if the diag-
nosis—

(1) is made by a physician who—

(A) treated, or is treating, the claimant;

(B) conducted an in-person medical exam-
ination of the claimant; and

(C) is licensed to practice medicine in the
State in which the examination occurred and
in which the diagnosis is rendered;

(2) includes a review by the physician of
the work history, asbestos exposure pattern,
and smoking history of the claimant, or
other factors determined appropriate by the
Asbestos Court;

(3) is independently verified with respect
to the duration, proximity, regularity, and
intensity of the asbestos exposure involved;
and

(4) has excluded other more likely causes
of the injury of the claimant.

(c) RESULTS OF MEDICAL EXAMINATIONS AND
TESTS.—

(1) IN GENERAL.—IN making the demonstra-
tion required under subsection (a), an asbes-
tos claimant shall submit—

(A) x-rays (including both films and B-
reader reports);

(B) detailed results of pulmonary function
tests (including spirometric tracings);

(C) laboratory tests; and

(D) the results of medical examination or
reviews of other medical evidence.

(2) PROCEDURAL REQUIREMENTS.—A submis-
sion under paragraph (1) shall comply with
the requirements of this Act and recognized
medical standards regarding equipment,
testing methods, and procedures to ensure
that such medical evidence is reliable.

(d) SUFFICIENCY OF MEDICAL EVIDENCE.—In
making determinations under this section, a
magistrate shall not make a determination
unless the medical evidence provided in sup-
port of the asbestos claim is credible and
consistent with this section, the medical cri-
teria described in section 124, and recognized
medical standards.

(e) ATTORNEY RETENTION AGREEMENTS.—AN
attorney retention agreement shall not be
required as a prerequisite to a medical exam-
ination or medical screening for purposes of
obtaining a medical diagnosis or other med-
ical information under this section.

(f) RULES.—The Asbestos Court shall pre-
scribe rules to implement the diagnostic cri-
teria requirements to be used in applying
this section.

SEC. 123. LATENCY CRITERIA REQUIREMENTS.

(a) IN GENERAL.—To be eligible to receive
compensation under this title for an asbes-
tos-related injury, the claim submitted by
the asbestos claimant shall demonstrate
that the claimant was exposed to asbestos—

(1) in a manner that meets the exposure re-
quirements of sections 124 and 125;

(2) within the United States or its terri-
tories or possessions; and

(3) for at least 10 years before the initial
diagnosis of any asbestos-related injury.

(b) CONSISTENCY WITH MEDICAL CRITERIA.—
An asbestos claimant shall be required to
demonstrate that any delay between asbes-
tos exposure and the asbestos-related injury
is consistent with medical criteria con-
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cerning the latency periods typically associ-
ated with the disease category for which the
claim is being made.

(c) VARIATIONS IN LATENCY PERIODS.—La-
tency periods under this section may vary
based on the eligible disease or condition in-
volved.

(d) RULES.—The Asbestos Court shall pre-
scribe rules, based on the medical literature
or other appropriate medical evidence con-
cerning latency periods, for the purpose of
implementing the criteria used in applying
this section.

SEC. 124. MEDICAL CRITERIA REQUIREMENTS.

(a) DEFINITIONS.—In this section, the fol-
lowing definitions shall apply:

(1) BILATERAL ASBESTOS-RELATED NON-
MALIGNANT DISEASE.—The term “‘bilateral as-
bestos-related nonmalignant disease’” means
a diagnosis of bilateral asbestos-related non-
malignant disease based on—

(A) an x-ray reading of % or higher on the
ILO scale; or

(B) an x-ray showing bilateral pleural
plaques or pleural thickening, bilateral in-
terstitial fibrosis, or bilateral interstitial
markings.

(2) BILATERAL PLEURAL DISEASE OF B2.—The
term “‘bilateral pleural disease of B2"” means
a chest wall pleural thickening or plaque
with a maximum width of at least 5 millime-
ters and a total length of at least ¥ of the
projection of the lateral chest wall.

(3) FEV1.—The term “FEV1” means forced
expiratory volume (1 second), which is the
maximal volume of air expelled in 1 second
during performance of the spirometric test
for forced vital capacity.

(4) FVC.—The term “FVC” means forced
vital capacity, which is the maximal volume
of air expired with a maximally forced effort
from a position of maximal inspiration.

(5) ILO GRADE.—The term “ILO grade”
means the radiological ratings for the pres-
ence of lung or pleural changes as deter-
mined from a chest x-ray, all as established
from time to time by the International
Labor Organization.

(6) PATHOLOGICAL EVIDENCE OF ASBES-
TOosIS.—The term ‘“‘pathological evidence of
asbestosis’ means proof of asbestosis based
on the pathological grading system for as-
bestosis described in the Special Issue of the
Archives of Pathology and Laboratory Medi-
cine, ‘‘Asbestos-associated Diseases’, Vol.
106, No. 11, App. 3 (October 8, 1982).

(7) PULMONARY FUNCTION TESTING.—The
term “‘pulmonary function testing”’ means
spirometry testing that is in compliance
with the quality criteria established from
time to time by the American Thoracic Soci-
ety and is performed on equipment which is
in compliance with the standards of the
American Thoracic Society for technical
quality and calibration.

(8) SIGNIFICANT OCCUPATIONAL EXPOSURE.—
The term ‘‘significant occupational expo-
sure’” means employment for a cumulative
period of at least 5 years, in an industry and
an occupation in which the claimant—

(A) handled raw asbestos fibers on a reg-
ular basis;

(B) fabricated asbestos-containing prod-
ucts so that the claimant in the fabrication
process was exposed on a regular basis to raw
asbestos fibers;

(C) altered, repaired, or otherwise worked
with an asbestos-containing product such
that the claimant was exposed on a regular
basis to asbestos fibers; or

(D) was employed in an industry and occu-
pation such that the claimant worked on a
regular basis in close proximity to workers
engaged in the activities described under
subparagraph (A), (B), or (C).

(9) TLC.—The term “TLC” means total
lung capacity, which is the volume of air in
the lung after maximal inspiration.



S6604

(b) REQUIREMENT.—To be eligible for com-
pensation or medical monitoring reimburse-
ment under this title, a claimant shall estab-
lish that the claimant meets the medical cri-
teria for 1 of the following categories:

(1) For Level I: Asymptomatic Exposure,
the claimant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of a bilateral asbestos-
related nonmalignant disease or an asbestos-
related malignancy; and

(B) meaningful and credible evidence of—

(i) 6 months of occupational exposure to
asbestos before December 31, 1982; and

(ii) 5 years cumulative occupational expo-
sure to asbestos.

(2) For Level II: Asbestosis/Pleural Disease
A, the claimant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of asbestosis by chest x-
rays for which a B-reader report is furnished
showing small irregular opacities of ILO
Grade % or greater, or showing bilateral
pleural disease of B2 or greater, or by patho-
logical evidence of asbestosis; and

(B) meaningful and credible evidence of—

(i) 6 months of occupational exposure to
asbestos before December 31, 1982; and

(i) significant occupational exposure.

(3) For Level Ill: Asbestosis/Pleural Dis-
ease B, the claimant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of asbestosis by chest x-
rays for which a B-reader report is furnished
showing small irregular opacities of ILO
Grade % or greater, or showing bilateral
pleural disease of B2 or greater, or by patho-
logical evidence of asbestosis;

(B) pulmonary function
shows—

(i) TLC less than 80 percent of predicted; or

(ii) FVC less than 80 percent of predicted,
and a FEV1/FVC ratio of not less than 65 per-
cent; and

(C) meaningful and credible evidence of—

(i) 6 months of occupational exposure to
asbestos before December 31, 1982; and

(ii) significant occupational exposure.

(4) For Level 1V: Severe Asbestosis, the
claimant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of asbestosis by chest x-
rays for which a B-reader report is furnished
showing small irregular opacities of ILO
Grade 71 or greater, or by pathological evi-
dence of asbestosis;

(B) pulmonary
shows—

(i) TLC less than 65 percent of predicted; or

(ii) FVC less than 65 percent of predicted,
and a FEV1/FVC ratio greater than 65 per-
cent; and

(C) meaningful and credible evidence of—

(i) 6 months of occupational exposure to
asbestos before December 31, 1982; and

(ii) significant occupational exposure.

(5) For Level V: Other Cancer, the claim-
ant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of a primary laryngeal,
esophageal, pharyngeal, or stomach cancer;

(B) evidence of an underlying bilateral as-
bestos-related nonmalignant disease; and

(C) meaningful and credible evidence of—

(i) 6 months of occupational exposure to
asbestos before December 31, 1982; and

(i) significant occupational exposure.

(6) For Level VI: Lung Cancer One, the
claimant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of a primary lung can-
cer; and

(B) meaningful and credible evidence of 6
months of occupational exposure to asbestos
before December 31, 1982.

(7) For Level VII: Lung Cancer Two, the
claimant shall provide—

testing that

function testing that
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(A) a diagnosis that meets the require-
ments of section 122 of a primary lung can-
cer;

(B) evidence of an underlying bilateral as-
bestos-related nonmalignant disease;

(C) meaningful and credible evidence of—

(i) 6 months of occupational exposure to
asbestos before December 31, 1982; and

(ii) significant occupational exposure; and

(D) supporting medical documentation and
certification by or on behalf of the claimant
establishing asbestos exposure as a contrib-
uting factor causing the relevant lung can-
cer.

(8) For Level VIII:
claimant shall provide—

(A) a diagnosis that meets the require-
ments of section 122 of mesothelioma; and

(B) meaningful and credible evidence of ex-
posure to asbestos.

SEC. 125. EXPOSURE CRITERIA REQUIREMENTS.

(a) REQUIREMENT.—To be eligible to receive
compensation under this title for an asbes-
tos-related injury, the claim submitted by
the asbestos claimant shall contain informa-
tion to demonstrate that the claimant meets
the minimum exposure requirements under
this subtitle.

(b) BURDEN OF PROOF.—

(1) IN GENERAL.—AnN asbestos claimant has
the burden of demonstrating meaningful and
credible exposure to asbestos for purposes of
this subtitle.

(2) EVIDENCE.—The demonstration under
paragraph (1) may be established by—

(A) an affidavit submitted by the claimant,
a coworker of the claimant, or a family
member, in the case of a deceased claimant;

(B) employment records;

(C) invoices;

(D) construction or other similar records;
or

(E) other credible evidence.

(c) RULES.—

(1) EXPOSURE INFORMATION.—The Asbestos
Court shall issue rules prescribing specific
exposure information that shall be sub-
mitted to permit the Court to process an as-
bestos claim and prescribing a proof of claim
form. Such rules may provide that a claims
examiner or magistrate, as applicable, may
require the submission of other or additional
evidence of exposure when determined to be
appropriate and necessary.

(2) REBUTTABLE PRESUMPTIONS.—The As-
bestos Court may prescribe rules identifying
specific industries, occupations within those
industries, time periods, and employment pe-
riods for which significant occupational ex-
posure (as defined under section 124) may be
a rebuttable presumption for asbestos claim-
ants who provide meaningful and credible
evidence that the claimant worked in that
industry and occupation for the requisite pe-
riod of time. The Administrator may provide
evidence to rebut this presumption.

Subtitle D—Awards
SEC. 131. AMOUNT.

(a) IN GENERAL.—AnN asbestos claimant who
meets the requirements of section 113 shall
be entitled to compensation in an amount
determined by reference to the benefit table
contained in subsection (b).

(b) BENEFIT TABLE.—

(1) IN GENERAL.—AnN asbestos claimant with
an eligible disease or condition established
in accordance with section 124, other than an
injury described in paragraph (2), shall be el-
igible for compensation according to the fol-
lowing schedule:

Mesothelioma, the

Scheduled

Scheduled Condition or
i Value

Level Disease

1 Asymptomatic Expo- $0
sure.

11 Asbestosis/Pleural Dis- $0
ease A.
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Scheduled Condition or Scheduled
Level Disease Value
11 Asbestosis/Pleural Dis- $40,000
ease B.
v Severe Asbestosis ....... $400,000
\4 Other Cancer .............. $200,000
Vi Lung Cancer | (smok-  $50,000
er).
VI Lung Cancer Il (non- $400,000
smoker).
VI Mesothelioma ............. $750,000
(2) MEDICAL MONITORING.—AN asbestos

claimant with asymptomatic exposure or as-
bestosis/pleural disease A, based on the cri-
teria under section 124(b)(1), shall only be el-
igible for medical monitoring reimburse-
ment.

SEC. 132. MEDICAL MONITORING.

(a) RELATION TO STATUTE OF LIMITATIONS.—
The filing of an asbestos claim that seeks re-
imbursement for medical monitoring shall
not be considered as evidence that the claim-
ant has discovered facts that would other-
wise commence the period applicable for pur-
poses of the statute of limitations under sec-
tion 111(c).

(b) CosTts.—Reimbursable medical moni-
toring costs shall include the costs of a
claimant not covered by health insurance for
x-ray tests and pulmonary function tests
every 3 years.

(c) REGULATIONS.—The Administrator shall
promulgate regulations that establish—

(1) the reasonable costs for medical moni-
toring that is reimbursable; and

(2) the procedures applicable to asbestos
claimants.

SEC. 133. PAYMENTS.

(a) STRUCTURED PAYMENTS.—

(1) IN GENERAL.—AN asbestos claimant who
is entitled to compensation shall receive
such compensation through structured pay-
ments from the Fund, made over a period of
not less than 3 years.

(2) ACCELERATED PAYMENTS.—The Adminis-
trator shall develop guidelines to provide for
accelerated payments to asbestos claimants
who are mesothelioma victims and who are
alive on the date on which the administrator
receives notice of the eligibility of the
claimant. Such payments shall be credited
against the first regular payment under the
structured payment plan for the claimant.

(3) EXPEDITED PAYMENTS.—The Adminis-
trator shall develop guidelines to provide for
expedited payments to asbestos claimants in
cases of exigent circumstances or extreme
hardship caused by asbestos-related injury.

(4) ANNUITY.—AnN asbestos claimant may
elect to receive any payments to which they
are entitled under this title in the form of an
annuity.

(b) LIMITATION ON TRANSFERABILITY.—AN
asbestos claim shall not be assignable or oth-
erwise transferable under this Act.

(c) CREDITORS.—AN award of compensation
under this title shall be exempt from all
claims of creditors and from levy, execution,
and attachment or other remedy for recov-
ery or collection of a debt, and such exemp-
tion may not be waived.

(d) TREATMENT FOR INTERNAL REVENUE
PURPOSES.—AIl compensation received under
this subtitle shall be deemed to be com-
pensation for personal physical injuries or
physical sickness under section 104 of the In-
ternal Revenue Code of 1986.

(e) MEDICARE AS SECONDARY PAYER.—No
award of compensation under this title shall
be deemed a payment for purposes of section
1862 of the Social Security Act (42 U.S.C.
1395y).

SEC. 134. REDUCTION IN BENEFIT PAYMENTS
FOR COLLATERAL SOURCES.

(a) IN GENERAL.—The amount of compensa-

tion otherwise available to an asbestos
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claimant under this title shall be reduced by
the amount of collateral source compensa-
tion that the claimant received, or is enti-
tled to receive, for the asbestos-related in-
jury that is the subject of the compensation.

(b) ExcLusIONS.—In no case shall statutory
benefits under workers’ compensation laws
and veterans benefits programs be deemed as
collateral source compensation for purposes
of this section.

Subtitle E—En Banc Review
SEC. 141. EN BANC REVIEW.

(a) IN GENERAL.—

(1) EN BANC PANELS.—The chief judge of the
Asbestos Court shall—

(A) establish en banc panels to carry out
this subtitle; and

(B) assign 3 judges of the Asbestos Court to
each en banc panel.

(2) FILING OF APPEAL.—Not later than 30
days after receiving notice of the decision of
a judge under section 114, a claimant may
file an appeal for review with an en banc
panel of the Asbestos Court.

(b) DE Novo REVIEW.—AN Asbestos Court
panel shall provide a de novo review of the
magistrate’s determination and the judge’s
decision.

(c) REPRESENTATION OF THE ADMINIS-
TRATOR.—The Administrator may appoint
counsel to represent the interests of the
Fund and the Administrator in all pro-
ceedings before a panel, including oral argu-
ments and the submission of briefs.

(d) FEDERAL RULES OF APPELLATE PROCE-
DURE.—AN Asbestos Court panel shall apply
the Federal Rules of Appellate Procedures to
all proceedings before the panel.

(e) DECISION OF PANEL.—AN Asbestos Court
panel shall enter a final decision on an ap-
peal on the earlier date occurring—

(1) not later than 30 days after the date of
the conclusion of oral arguments; or

(2) not later than 60 days after an appeal is
filed under this section.

TITLE II—ASBESTOS INJURY CLAIMS
RESOLUTION FUND

Subtitle A—Asbestos Defendants Funding
Allocation
SEC. 201. DEFINITIONS.

In this subtitle, the following definitions
shall apply:

(1) AFFILIATED GROUP.—The term “‘affili-
ated group’ means—

(A) with respect to any nonbankrupt de-
fendant participant that is an ultimate par-
ent or a person whose entire beneficial inter-
est is owned on the date of enactment of this
Act, directly or indirectly, by an ultimate
parent, that set of nonbankrupt persons in-
cluding the ultimate parent and all of the
nonbankrupt persons whose entire beneficial
interest shall be owned on December 31, 2002,
directly or indirectly, by that ultimate par-
ent; or

(B) with respect to any bankrupt defendant
participant, the debtor and all of its direct
and indirect majority owned subsidiaries,
whether or not such subsidiaries are debtors.

(2) DEBTOR.—The term “‘debtor’’—

(A) means all entities that are subject to a
case pending under any chapter of title 11,
United States Code, on the date of enact-
ment of this Act; and

(B) shall not include an entity—

(i) subject to chapter 7 of title 11, United
States Code, if a final decree closing the es-
tate shall have been entered before the date
of enactment of this Act; or

(ii) subject to chapter 11 of title 11, United
States Code, if a plan of reorganization for
such entity shall have been confirmed by a
final judgment.

®3) INDEMNIFIABLE cosT.—The  term
“indemnifiable cost”” means a cost, expense,
debt, judgment, or settlement incurred with
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respect to an asbestos claim that, at any
time before December 31, 2002, was or could
have been subject to indemnification, con-
tribution, surety, or guaranty.

(4) INDEMNITEE.—The term ‘“‘indemnitee”
means a person against whom any asbestos
claim has been asserted before December 31,
2002, who has received from any other per-
son, or on whose behalf a sum has been paid
by such other person to any third person, in
settlement, judgment, defense, or indemnity
in connection with an alleged duty with re-
spect to the defense or indemnification of
such person concerning that asbestos claim,
other than under a policy of insurance or re-
insurance.

(5) INDEMNITOR.—The term “‘indemnitor”
means a person who has paid under a written
agreement at any time before December 31,
2002, a sum in settlement, judgment, defense,
or indemnity to or on behalf of any person
defending against an asbestos claim, in con-
nection with an alleged duty with respect to
the defense or indemnification of such per-
son concerning that asbestos claim, except
that payments by an insurer or reinsurer
under a contract of insurance or reinsurance
shall not make the insurer or reinsurer an
indemnitor for purposes of this subtitle.

(6) PRIOR ASBESTOS EXPENDITURES.—The
term ‘“‘prior asbestos expenditures’”—

(A) means the gross total amount paid by
or on behalf of a person at any time before
December 31, 2002, in settlement, judgment,
defense, or indemnity costs related to all as-
bestos claims against that person;

(B) includes payments made by insurance
carriers to or for the benefit of such person
or on such person’s behalf with respect to
such asbestos claims, except as provided in
section 204(g);

(C) shall not include any payment made by
a person in connection with any activities or
disputes related to insurance coverage mat-
ters for asbestos-related liabilities; and

(D) shall not include any payment made by
or on behalf of persons who are common car-
riers by railroad for asbestos claims brought
under the Act of April 22, 1908 (45 U.S.C. 51 et
seq.), commonly known as the Federal Em-
ployers’ Liability Act, including settlement,
judgment, defense, or indemnity costs asso-
ciated with these claims.

(7) TRUST.—The term ‘“‘trust’” means all
persons or affiliated groups that formed
under section 524(g) of title 11, United States
Code, or formed under any plan under sec-
tion 1129 of title 11, United States Code, for
the purpose of administering and paying as-
bestos claims.

(8) ULTIMATE PARENT.—The term “‘ultimate
parent’”” means a person—

(A) that owns, on the date of enactment of
this Act, the entire beneficial interest, di-
rectly or indirectly, of at least 1 other per-
son; and

(B) whose entire beneficial interest is not
owned, on December 31, 2002, directly or indi-
rectly, by any other single person.

SEC. 202. AUTHORITY AND TIERS.

(a) ASSESSMENT.—

(1) IN GENERAL.—The Administrator shall
assess from defendant participants contribu-
tions to the Fund in accordance with this
section based on tiers and subtiers assigned
to defendant participants.

(2) AGGREGATE CONTRIBUTION LEVEL.—The
total contribution required of all defendant
participants over the life of the Fund shall
be equal to $45,000,000,000.

(b) TIER I.—The Administrator shall assign
to Tier | all persons that are debtors or af-
filiated groups that include a person that—

(1) is a debtor on the date of enactment of
this Act or at any time during the 1-year pe-
riod preceding that date; and
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(2) have paid a prior asbestos expenditure,
irrespective of whether a related case under
title 11, United States Code, is dismissed.

(c) TREATMENT OF TIER | BUSINESS ENTITIES
IN BANKRUPTCY.—

(1) DEFINED TERM.—In this subsection, the
term ‘“‘bankrupt business entity’” means a
person that is not a natural person that—

(A) filed under chapter 11, of title 11,
United States Code, before January 1, 2003;

(B) has not confirmed a plan of reorganiza-
tion as of the date of enactment of this Act;
and

(C) the Chief Executive Officer, Chief Fi-
nancial Officer, or Chief Legal Officer of that
business entity certifies in writing to the
bankruptcy court presiding over the business
entity’s case, that asbestos liability was nei-
ther the sole nor precipitating cause for the
filing under chapter 11.

(2) PROCEEDING WITH REORGANIZATION
PLAN.—A bankrupt business entity may pro-
ceed with the filing, solicitation, and con-
firmation of a plan of reorganization that
does not comply with the requirements of
this Act, including a trust and channeling
injunction under section 524(g) of title 11,
United States Code, notwithstanding any
other provisions of this Act, if—

(A) the bankruptcy court presiding over
the chapter 11 case of the bankrupt business
entity determines that—

(i) confirmation is necessary to permit the
reorganization of that entity and assure that
all creditors and that entity are treated fair-
ly and equitably; and

(i) confirmation is clearly favored by the
balance of the equities; and

(B) an order confirming the plan of reorga-
nization is entered by the bankruptcy court
within 9 months after the date of enactment
of this Act or such longer period of time ap-
proved by the bankruptcy court for cause
shown.

(3) APPLICABILITY.—If the bankruptcy
court does not make the required determina-
tion, or if an order confirming the plan is not
entered within 9 months of the effective date
of this Act or such longer period of time ap-
proved by the bankruptcy court for cause
shown, the provisions of the Act shall apply
to the bankrupt business entity notwith-
standing the certification. Any timely ap-
peal under title 11, United States Code, from
a confirmation order entered during the ap-
plicable time period shall automatically ex-
tend the time during which this Act is inap-
plicable to the bankrupt business entity,
until the appeal is fully and finally resolved.

(4) OFFSETS.—

(A) PAYMENTS BY INSURERS.—To the extent
that a bankrupt business entity successfully
confirms a plan of reorganization, including
a trust under section 524(g) of title 11, United
States Code, and channeling injunction that
involves payments by insurers who are oth-
erwise subject to this Act, an insurer who
makes payments to the trust under section
524(g) of title 11, United States Code, shall
obtain a dollar for dollar reduction in the
amount otherwise payable by that insurer
under this Act to the Fund.

(B) CONTRIBUTIONS TO FUND.—AnNy cash
payments by a bankrupt business entity, if
any, to a trust under section 524(g) of title
11, United States Code, may be counted as a
contribution to the Fund.

(d) TiERS Il THROUGH VI.—Except as pro-
vided in sections 202(b), 204(b), and 204(g),
persons or affiliated groups shall be assigned
to Tier II, 111, 1V, V, or VI according to the
prior asbestos expenditures paid by such per-
sons or affiliated groups as follows:

(1) Tier I1: $75,000,000 or greater.

(2) Tier 111: $50,000,000 or greater but less
than $75,000,000.

(3) Tier IV: $10,000,000 or greater but less
than $50,000,000.
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(4) Tier V: $5,000,000 or greater but less
than $10,000,000.

(5) Tier VI: $1,000,000 or greater but less
than $5,000,000.

(e) ASSIGNMENTS AND COSTS.—

(1) PERMANENT ASSIGNMENT.—Subject to
section 204(d), after the Administrator has
assigned a person or affiliated group to a tier
under this section, such person or affiliated
group shall remain in that tier throughout
the life of the Fund, regardless of subsequent
events, including—

(A) the filing of a petition under a chapter
of title 11, United States Code;

(B) a discharge from bankruptcy;

(C) the confirmation of a plan of reorga-
nization; or

(D) the sale or transfer of assets to any
other person or affiliated group.

(2) CosTs.—The payment of contributions
to the Fund by all persons or affiliated
groups that include a person that is a debtor
that is the subject of a case under a chapter
of title 11, United States Code, after the date
of enactment of this Act—

(A) shall constitute costs and expenses of
administration of the case under section 503
of that title 11 and shall be payable in ac-
cordance with the payment provisions under
this subtitle notwithstanding the pendency
of the case under that title 11;

(B) shall not be stayed or affected as to en-
forcement or collection by any stay or in-
junction power of any court; and

(C) shall not be impaired or discharged in
any current or future case under title 11,
United States Code.

(f) SUPERSEDING PROVISIONS.—AnNy plan of
reorganization with respect to any debtor as-
signed to Tier | and any agreement, under-
standing, or undertaking by any such debtor
or any third party with respect to the treat-
ment of any asbestos claim filed before the
date of enactment of this Act and subject to
confirmation of a plan under chapter 11 of
title 11, United States Code, shall be super-
seded in their entirety by this Act. Any such
plan of reorganization, agreement, under-
standing, or undertaking by any debtor or
any third party shall be of no force or effect,
and no person shall have any rights or
claims with respect to any of the foregoing.
SEC. 203. SUBTIER ASSESSMENTS.

(a) IN GENERAL.—

(1) ASSESSMENTS.—Except as provided
under subsections (a), (b), (d), (f), and (g) of
section 204, the Administrator shall assess
contributions to persons or affiliated groups
within Tiers | through VII in accordance
with this section.

(2) 2002 REVENUES.—The audited consoli-
dated revenue for the year 2002 of each debt-
or (in this section referred to as ‘2002 reve-
nues’’) shall include the revenues for year
2002 of the debtor and all of its affiliated
groups. The pro forma revenues of a person
or affiliated group that are assigned to
Subtier 3 shall not be included in calculating
the 2002 revenues of any debtor that is a di-
rect or indirect majority owner of such
Subtier 3 person or affiliated group.

(3) GROSS REVENUES.—

(A) IN GENERAL.—For purposes of this sec-
tion, gross revenues shall be determined in
accordance with generally accepted account-
ing principles, consistently applied, using
the amount reported as gross revenues in the
annual report filed with the Securities and
Exchange Commission in accordance with
section 13(a)(2) of the Securities Exchange
Act of 1934 (15 U.S.C. 78m(a)(2)) for the year
ending December 31, 2002, or, if applicable,
the earlier fiscal year that ends during cal-
endar year 2002, if such fiscal year is prin-
cipally employed by the defendant partici-
pant.

(B) INSURANCE PREMIUMS.—AnNy portion of
gross revenues of a defendant participant
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that is derived from insurance premiums
shall not be used to calculate the share of
that defendant participant as a manufac-
turer non-insurer.

(C) PRIVATELY-HELD COMPANIES.—If the de-
fendant participant is not required to file an
earnings report with the Securities and Ex-
change Commission, gross revenues shall be
the amount that the defendant participant
would have reported as gross revenues in the
event that it had been required to file the re-
port described under subparagraph (A).

(b) TIER | SUBTIERS.—

(1) IN GENERAL.—Except as provided under
subsections (a), (b), (d), (f), and (g) of section
204, the Administrator shall assign each per-
son or affiliated group in Tier | to 1 of 4
Subtiers. Each person or affiliated group
shall make contributions to the Fund as pro-
vided under this section.

(2) SUBTIER 1.—

(A) IN GENERAL.—AII persons that are debt-
ors or affiliated groups, which include a
debtor with prior asbestos expenditures of
$10,000,000 or greater, shall be assigned to
Subtier 1.

(B) ASSIGNMENT.—Each debtor assigned to
Subtier 1 shall make annual payments based
on a percentage of its 2002 revenues.

(C) PAYMENT.—Each debtor assigned to
Subtier 1 shall pay on an annual basis the
following with respect to the year of the es-
tablishment of the Fund:

(i) Years 1 through 5, 1.4533 percent of the
debtor’s 2002 revenues.

(ii) Years 6 through 8, 1.3080 percent of the
debtor’s 2002 revenues.

(iii) Years 9 through 11, 1.1772 percent of
the debtor’s 2002 revenues.

(iv) Years 12 through 14, 1.0595 percent of
the debtor’s 2002 revenues.

(v) Years 15 through 17, 0.9535 percent of
the debtor’s 2002 revenues.

(vi) Years 18 through 20, 0.8582 percent of
the debtor’s 2002 revenues.

(vii) Years 21 through 23, 0.7723 percent of
the debtor’s 2002 revenues.

(viii) Years 24 through 25, 0.6951 percent of
the debtor’s 2002 revenues.

(3) SUBTIER 2.—

(A) IN GENERAL.—AII persons that are debt-
ors or affiliated groups which include a debt-
or that have no material continuing business
operations but hold cash or other assets that
have been allocated or earmarked for asbes-
tos settlements shall be assigned to Subtier
2.

(B) ASSIGNMENT OF ASSETS.—Not later than
30 days after the date of enactment of this
Act, each person or affiliated group assigned
to Subtier 2 shall assign all of its assets to
the Fund.

(4) SUBTIER 3.—

(A) IN GENERAL.—AII persons that are debt-
ors or affiliated groups that include a debtor,
other than those included in Subtier 2, which
have no material continuing business oper-
ations and no cash or other assets allocated
or earmarked for the settlement of any as-
bestos claim, shall be assigned to Subtier 3.

(B) ASSIGNMENT OF UNENCUMBERED AS-
SETS.—Not later than 30 days after the date
of enactment of this Act, each person or af-
filiated group assigned to Subtier 3 shall
contribute an amount equal to 50 percent of
its total unencumbered assets.

(C) CALCULATION OF UNENCUMBERED AS-
SETS.—Unencumbered assets shall be cal-
culated as the Subtier 3 person or affiliated
group’s total assets, excluding insurance re-
lated assets, less—

(i) all allowed administrative expenses;

(ii) allowed priority claims under section
507 of title 11, United States Code; and

(iii) allowed secured claims.

(c) TIER Il SUBTIERS.—

(1) IN GENERAL.—The Administrator shall
assign each person or affiliated group in Tier
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Il to 1 of 5 subtiers, based on the person’s or
affiliated group’s gross revenues. Such
subtiers shall each contain as close to an
equal number of total persons and affiliated
groups as possible, with—

(A) those persons or affiliated groups with
the highest gross revenues assigned to
Subtier 1;

(B) those persons or affiliated groups with
the next highest gross revenues assigned to
Subtier 2;

(C) those persons or affiliated groups with
the lowest gross revenues assigned to
Subtier 5;

(D) those persons or affiliated groups with
the next lowest gross revenues assigned to
Subtier 4; and

(E) those persons or affiliated groups re-
maining assigned to Subtier 3.

(2) PAYMENT.—Each person or affiliated
group within an assigned subtier shall pay,
on an annual basis, the following:

(A) Subtier 1: $25,000,000.

(B) Subtier 2: $22,500,000.

(C) Subtier 3: $20,000,000.

(D) Subtier 4: $17,500,000.

(E) Subtier 5: $15,000,000.

(d) TIER 11l SUBTIERS.—

(1) IN GENERAL.—The Administrator shall
assign each person or affiliated group in Tier
111 to 1 of 5 subtiers, based on the person’s or
affiliated group’s gross revenues. Such
subtiers shall each contain as close to an
equal number of total persons and affiliated
groups as possible, with—

(A) those persons or affiliated groups with
the highest gross revenues assigned to
Subtier 1;

(B) those persons or affiliated groups with
the next highest gross revenues assigned to
Subtier 2;

(C) those persons or affiliated groups with
the Ilowest gross revenues assigned to
Subtier 5;

(D) those persons or affiliated groups with
the next lowest gross revenues assigned to
Subtier 4; and

(E) those persons or affiliated groups re-
maining assigned to Subtier 3.

(2) PAYMENT.—Each person or affiliated
group within an assigned subtier shall pay,
on an annual basis, the following:

(A) Subtier 1: $15,000,000.

(B) Subtier 2: $12,500,000.

(C) Subtier 3: $10,000,000.

(D) Subtier 4: $7,500,000.

(E) Subtier 5: $5,000,000.

(e) TIER IV SUBTIERS.—

(1) IN GENERAL.—The Administrator shall
assign each person or affiliated group in Tier
1V to 1 of 4 subtiers, based on the person’s or
affiliated group’s gross revenues. Such
subtiers shall each contain as close to an
equal number of total persons and affiliated
groups as possible, with those persons or af-
filiated groups with the highest gross reve-
nues in Subtier 1, those with the lowest gross
revenues in Subtier 4. Those persons or affili-
ated groups with the highest gross revenues
among those remaining will be assigned to
Subtier 2 and the rest in Subtier 3.

(2) PAYMENT.—Each person or affiliated
group within an assigned subtier shall pay,
on an annual basis, the following:

(A) Subtier 1: $3,500,000.

(B) Subtier 2: $2,250,000.

(C) Subtier 3: $1,500,000.

(D) Subtier 4: $500,000.

(f) TIER V SUBTIERS.—

(1) IN GENERAL.—The Administrator shall
assign each person or affiliated group in Tier
V to 1 of 3 subtiers, based on the person’s or
affiliated group’s gross revenues. Such
subtiers shall each contain as close to an
equal number of total persons and affiliated
groups as possible, with those persons or af-
filiated groups with the highest gross reve-
nues in Subtier 1, those with the lowest gross
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revenues in Subtier 3, and those remaining
in Subtier 2.

(2) PAYMENT.—Each person or affiliated
group within an assigned subtier shall pay,
on an annual basis, the following:

(A) Subtier 1: $1,000,000.

(B) Subtier 2: $500,000.

(C) Subtier 3: $200,000.

(9) TIER VI SUBTIERS.—

(1) IN GENERAL.—The Administrator shall
assign each person or affiliated group in Tier
VI to 1 of 3 subtiers, based on the person’s or
affiliated group’s gross revenues. Such
subtiers shall each contain as close to an
equal number of total persons and affiliated
groups as possible, with those persons or af-
filiated groups with the highest gross reve-
nues in Subtier 1, those with the lowest gross
revenues in Subtier 3, and those remaining
in Subtier 2.

(2) PAYMENT.—Each person or affiliated
group within an assigned subtier shall pay,
on an annual basis, the following:

(A) Subtier 1: $500,000.

(B) Subtier 2: $250,000.

(C) Subtier 3: $100,000.

(h) TIER VII.—
(1) IN GENERAL.—Notwithstanding any as-
signment to Tiers II, 111, 1V, V, and VI based

on prior asbestos expenditures under section
204(g), a person shall be assigned to Tier VII
if the person—

(A) is a common carrier by railroad subject
to asbestos claims brought under the Federal
Employers’ Liability Act (45 U.S.C. 51 et
seq.); and

(B) have paid not less than $5,000,000 in set-
tlement, judgment, defense, or indemnity
costs relating to such claims.

(2) ADDITIONAL AMOUNT.—The contribution
requirement for persons assigned to Tier VII
shall be in addition to any applicable con-
tribution requirement that such person may
be assessed under Tiers Il through VI.

(3) SUBTIER 1.—The Administrator shall as-
sign each person or affiliated group in Tier
VIl with gross revenues of not less than
$5,000,000,000 to Subtier 1 and shall require
each such person or affiliated group to make
annual payments of $10,000,000 into the Fund.

(4) SUBTIER 2.—The Administrator shall as-
sign each person or affiliated group in Tier
VIl with gross revenues of less than
$5,000,000,000, but not less than $3,000,000,000
to Subtier 2, and shall require each such per-
son or affiliated group to make annual pay-
ments of $5,000,000 into the Fund.

(5) SUBTIER 3.—The Administrator shall as-
sign each person or affiliated group in Tier
VII with gross revenues of less than
$3,000,000,000, but not less than $500,000,000 to
Subtier 3, and shall require each such person
or affiliated group to make annual payments
of $500,000 into the Fund.

(6) JOINT VENTURE REVENUES AND LIABIL-
ITY.—

(A) REVENUES.—For purposes of this sub-
section, the revenues of a joint venture shall
be included on a pro rata basis reflecting rel-
ative joint ownership to calculate the reve-
nues of the parents of that joint venture. The
joint venture shall not be responsible for a
contribution amount under this subsection.

(B) LIABILITY.—For purposes of this sub-
section, the liability under the Act of April
22, 1908 (45 U.S.C. 51 et seq.), commonly
known as the Federal Employers’ Liability
Act, shall be attributed to the parent owners
of the joint venture on a pro rata basis, re-
flecting their relative share of ownership.
The joint venture shall not be responsible for
a contribution amount under this provision.
SEC. 204. ASSESSMENT ADMINISTRATION.

(a) REDUCTION ADJUSTMENTS.—The Admin-
istrator shall assess contributions based on
amounts provided under this subtitle for
each person or affiliated group within Tiers
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I, 111, 1V, V, VI, and VII for the first 5 years
of the operation of the Fund. Beginning in
year 6, and every 3 years thereafter, the Ad-
ministrator shall reduce the contribution
amount for each defendant participant in
each of these tiers by 10 percent of the
amount assessed in the prior year.

(b) SMALL BUSINESS EXEMPTION.—A person
or affiliated group that is a small business
concern (as defined under section 3 of the
Small Business Act (15 U.S.C. 632)), on De-
cember 31, 2002, is exempt from any contribu-
tion requirement under this subsection.

(c) PROCEDURES.—The Administrator shall
prescribe procedures on how contributions
assessed under this subtitle are to be paid.

(d) EXCEPTIONS.—

(1) IN GENERAL.—Under expedited proce-
dures established by the Administrator, a de-
fendant participant may seek adjustment of
the amount of its contribution based on se-
vere financial hardship or demonstrated in-
equity. The Administrator may determine
whether to grant an adjustment and the size
of any such adjustment, in accordance with
this subsection. Such determinations shall
not prejudice the integrity of the Fund and
shall not be subject to judicial review.

(2) FINANCIAL HARDSHIP ADJUSTMENTS.—

(A) IN GENERAL.—A defendant may apply
for an adjustment based on financial hard-
ship at any time during the life of the Fund
and may qualify for such adjustment by
demonstrating that the amount of its con-
tribution under the statutory allocation
would constitute a severe financial hardship.

(B) TERM.—A hardship adjustment under
this subsection shall have a term of 3 years.

(C) RENEWAL.—A defendant may renew its
hardship adjustment by demonstrating that
it remains justified.

(D) LIMITATION.—The Administrator may
not grant hardship adjustments under this
subsection in any year that exceed, in the
aggregate, 3 percent of the total annual con-
tributions required of all defendant partici-
pants.

(3) INEQUITY ADJUSTMENTS.—

(A) IN GENERAL.—A defendant may qualify
for an adjustment based on inequity by dem-
onstrating that the amount of its contribu-
tion under the statutory allocation is excep-
tionally inequitable when measured against
the amount of the likely cost to the defend-
ant of its future liability in the tort system
in the absence of the Fund.

(B) TERM.—Subject to the annual avail-
ability of funds in the Orphan Share Reserve
Account established under section 223(e), an
inequity adjustment granted by the Admin-
istrator under this subsection shall remain
in effect for the life of the Fund.

(C) LIMITATION.—The Administrator may
grant inequity adjustments only to the ex-
tent that—

(i) the financial condition of the Fund is
sufficient to accommodate such adjust-
ments;

(ii) the Orphan Share Reserve Account is
sufficient to cover such adjustments for that
year; and

(iii) such adjustments do not exceed 2 per-
cent of the total annual contributions re-
quired of all defendant participants.

(4) ADVISORY PANELS.—

(A) APPOINTMENT.—The  Administrator
shall appoint a Financial Hardship Adjust-
ment Panel and an Inequity Adjustment
Panel to advise the Administrator in car-
rying out this subsection.

(B) MEMBERSHIP.—The membership of the
panels appointed under subparagraph (A)
may overlap.

(C) COORDINATION.—The panels appointed
under subparagraph (A) shall coordinate
their deliberations and recommendations.

(e) LIMITATION ON LIABILITY.—The liability
of each defendant participant to contribute
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to the Fund shall be limited to the payment
obligations under this subtitle, and no de-
fendant participant shall have any liability
for the payment obligations of any other de-
fendant participant.

(f) CONSOLIDATION OF CONTRIBUTIONS.—

(1) IN GENERAL.—For purposes of deter-
mining the contribution levels of defendant
participants, any affiliated group including 1
or more defendant participants may irrev-
ocably elect, as part of the submission to be
made under subsection (i), to report on a
consolidated basis all of the information nec-
essary to determine the contribution level
under this subtitle and contribute to the
Fund on a consolidated basis.

(2) ELECTION.—If an affiliated group elects
consolidation as provided in this sub-
section—

(A) for purposes of this Act other than this
subsection, the affiliated group shall be
treated as if it were a single participant, in-
cluding without limitation with respect to
the assessment of a single annual contribu-
tion under this subtitle for the entire affili-
ated group;

(B) the ultimate parent of the affiliated
group shall prepare and submit the submis-
sion to be made under subsection (i), on be-
half of the entire affiliated group and shall
be solely liable, as between the Adminis-
trator and the affiliated group only, for the
payment of the annual contribution assessed
against the affiliated group, except that, if
the ultimate parent does not pay when due
any contribution for the affiliated group, the
Administrator shall have the right to seek
payment of all or any portion of the entire
amount due from any member of the affili-
ated group;

(C) all members of the affiliated group
shall be identified in the submission under
subsection (i) and shall certify compliance
with this subsection and the Administrator’s
regulations implementing this subsection;
and

(D) the obligations under this subtitle
shall not change even if, after the date of en-
actment of this Act, the beneficial ownership
interest between any members of the affili-
ated group shall change.

(g) DETERMINATION OF PRIOR ASBESTOS EX-
PENDITURES.—

(1) IN GENERAL.—For purposes of deter-
mining a defendant participant’s prior asbes-
tos expenditure, the Administrator shall pre-
scribe such rules as may be necessary or ap-
propriate to assure that payments by
indemnitors before December 31, 2002, shall
be counted as part of the indemnitor’s prior
asbestos expenditure, rather than the
indemnitee’s prior asbestos expenditure, in
accordance with this subsection.

(2) INDEMNIFIABLE cosTs.—If an indemnitor
has paid or reimbursed to an indemnitee any
indemnifiable cost or otherwise made a pay-
ment on behalf of or for the benefit of an
indemnitee to a third party for an
indemnifiable cost before December 31, 2002,
the amount of such indemnifiable cost shall
be solely for the account of the indemnitor
for purposes under this Act.

(3) INSURANCE PAYMENTS.—When computing
the prior asbestos expenditure with respect
to an asbestos claim, any amount paid or re-
imbursed by insurance shall be solely for the
account of the indemnitor, even if the
indemnitor would have no direct right to the
benefit of the insurance, if—

(A) such insurance has been paid or reim-
bursed to the indemnitor or the indemnitee,
or paid on behalf of or for the benefit of the
indemnitee, any indemnifiable cost related
to the asbestos claim; and

(B) the indemnitor has either, with respect
to such asbestos claim or any similar asbes-
tos claim, paid or reimbursed to its
indemnitee any indemnifiable cost or paid to
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any third party on behalf of or for the ben-

efit of the indemnitee any indemnifiable
cost.
(h) MINIMUM  CONTRIBUTIONS.—Minimum

aggregate contributions of defendant partici-
pants to the Fund in any calendar year shall
be as follows:

(1) For each of the first 5 years of the
Fund, the aggregate contributions of defend-
ant participants to the fund shall be at least
$2,500,000,000.

(2) After the 5th year, the minimum aggre-
gate contribution shall be reduced by
$250,000,000 every 3 years as follows:

(A) For years 6 through 8, $2,250,000,000.

(B) For years 9 through 11, $2,000,000,000.

(C) For years 12 through 14, $1,750,000,000.

(D) For years 15 through 17, $1,500,000,000.

(E) For years 18 through 20, $1,250,000,000.

(F) For years 21 through 23, $1,000,000,000.

(G) For years 24 through 26, $750,000,000.

(i) PROCEDURES TO DETERMINE FUND CON-
TRIBUTION ASSESSMENTS.—

(1) NOTICE TO PARTICIPANTS.—Not later
than 60 days after his or her initial appoint-
ment, the Administrator shall—

(A) directly notify all reasonably identifi-
able defendant participants of the require-
ment to submit information necessary to
calculate the amount of any required con-
tribution to the Fund; and

(B) publish in the Federal Register a notice
requiring any person who may be a defend-
ant participant (as determined by criteria
outlined in the notice) to submit such infor-
mation.

(2) RESPONSE REQUIRED.—

(A) IN GENERAL.—ANYy person who receives
notice under paragraph (1)(A), and any other
person meeting the criteria specified in the
notice published under paragraph (1)(B),
shall respond by providing the Administrator
with all the information requested in the no-
tice at the earlier of—

(i) 30 days after the receipt of direct notice;
or

(ii) 30 days after the publication of notice
in the Federal Register.

(B) CERTIFICATION.—The response sub-
mitted under subparagraph (A) shall be
signed by a responsible corporate officer,
general partner, proprietor, or individual of
similar authority, who shall certify under
penalty of law the completeness and accu-
racy of the information submitted.

(3) NOTICE OF INITIAL DETERMINATION.—

(A) IN GENERAL.—Not later than 60 days
after receiving a response under paragraph
(2), the Administrator shall send the partici-
pant a notice of initial determination assess-
ing a contribution to the Fund, which shall
be based on the information received from
the participant in response to the Adminis-
trator’s request for information.

(B) NO RESPONSE; INCOMPLETE RESPONSE.—
If no response is received from the partici-
pant, or if the response is incomplete, the
initial determination assessing a contribu-
tion from the participant shall be based on
the best information available to the Admin-
istrator.

(4) CONFIDENTIALITY.—ANy Person may des-
ignate any information submitted under this
subsection as confidential commercial or fi-
nancial information for purposes of the Free-
dom of Information Act (5 U.S.C. 552). The
Administrator shall adopt procedures for
designating such information as confiden-
tial.

(5) NEW INFORMATION.—

(A) EXISTING PARTICIPANT.—The Adminis-
trator shall adopt procedures for revising
initial assessments based on new informa-
tion received after the initial assessments
are calculated.

(B) ADDITIONAL PARTICIPANT.—If the Ad-
ministrator, at any time, receives informa-
tion that an additional person may qualify
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as a participant, the Administrator shall re-
quire such person to submit information nec-
essary to determine whether an initial deter-
mination assessing a contribution from that
person should be issued, in accordance with
the requirements of this subsection.

(6) PAYMENT SCHEDULE.—AnNYy initial deter-
mination issued under this subsection may
allow for periodic payments, provided that
the full annual amount assessed is paid each
year. Each participant shall pay its con-
tribution to the Fund in the amount speci-
fied it the initial determination of assess-
ment from the Administrator, according to
the schedule specified in the initial deter-
mination.

(7) SUBPOENAS.—The Administrator may
request the Attorney General to subpoena
persons to compel testimony, records, and
other information relevant to its responsibil-
ities under this section. The Attorney Gen-
eral may enforce such subpoena in appro-
priate proceedings in the United States dis-
trict court for the district in which the per-
son to whom the subpoena was addressed re-
sides, was served, or transacts business.

(8) REHEARING.—A Participant has a right
to obtain rehearing of the Administrator’s
initial determination pursuant to section
202.

Subtitle B—Asbestos Insurers Commission
SEC. 211. ESTABLISHMENT OF ASBESTOS INSUR-

ERS COMMISSION.

(a) ESTABLISHMENT.—There is established
the Asbestos Insurers Commission (referred
to in this subtitle as the “Commission’’) to
carry out the duties described in section 212.

(b) MEMBERSHIP.—

(1) APPOINTMENT.—The Commission shall
be composed of 5 members who shall be ap-
pointed by the President, after consultation
with—

(A) the majority leader of the Senate;

(B) the minority leader of the Senate;

(C) the Speaker of the House of Represent-
atives; and

(D) the minority leader of the House of
Representatives.

(2) QUALIFICATIONS.—

(A) EXPERTISE.—Members of the Commis-
sion shall have sufficient expertise to fulfill
their responsibilities under this subtitle.

(B) CONFLICT OF INTEREST.—No member of
the Commission appointed under paragraph
(1) may be an employee, former employee, or
shareholder of any insurer participant, or an
immediate family member of any such indi-
vidual.

(C) FEDERAL EMPLOYMENT.—A member of
the Commission may not be an officer or em-
ployee of the Federal Government, except by
reason of membership on the Commission.

(3) DATE.—The appointments of the mem-
bers of the Commission shall be made not
later than 60 days after the date of enact-
ment of this Act.

(4) PERIOD OF APPOINTMENT.—Members
shall be appointed for the life of the Commis-
sion.

(5) VACANCIES.—AnNy vacancy in the Com-
mission shall be filled in the same manner as
the original appointment.

(6) CHAIRMAN.—The Commission shall se-
lect a Chairman from among its members.

(¢) MEETINGS.—

(1) INITIAL MEETING.—Not later than 30
days after the date on which all members of
the Commission have been appointed, the
Commission shall hold its first meeting.

(2) SUBSEQUENT MEETINGS.—The Commis-
sion shall meet at the call of the Chairman
as necessary to accomplish the duties under
section 212.

(3) QUORUM.—NoO business may be con-
ducted or hearings held without the partici-
pation of all of the members of the Commis-
sion.
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SEC. 212. DUTIES OF ASBESTOS INSURERS COM-
MISSION.

(a) DETERMINATION OF INSURER LIABILITY
FOR ASBESTOS INJURIES.—

(1) IN GENERAL.—The Commission shall de-
termine the amount that each insurer par-
ticipant will be required to pay into the
Fund to satisfy their contractual obligation
to compensate claimants for asbestos inju-
ries.

(2) ALLOCATION AGREEMENT.—

(A) IN GENERAL.—Not later than 30 days
after the Commission issues its initial deter-
mination, the insurer participants may sub-
mit an allocation agreement, approved by all
of the insurer participants, to—

(i) the Commission;

(ii) the Committee on the Judiciary of the
Senate; and

(iii) the Committee on the Judiciary of the
House of Representatives.

(B) CERTIFICATION.—The authority of the
Commission under this subtitle shall termi-
nate on the day after the Commission cer-
tifies that an allocation agreement sub-
mitted under subparagraph (A) meets the re-
quirements of this subtitle.

(3) GENERAL PROVISIONS.—

(A) AGGREGATE CONTRIBUTION LEVEL.—The
total contribution required of all insurer
participants over the life of the Fund shall
be equal to $45,000,000,000.

(B) DECLINING PAYMENTS.—Since the pay-
ments from the Fund are expected to decline
over time, the annual contributions from in-
surer participants is also expected to decline
over time. The proportionate share of each
insurer participant’s contributions to the
Fund will remain the same throughout the
life of the Fund.

(C) SEVERAL LIABILITY.—Each insurer par-
ticipant’s obligation to contribute to the
Fund is several. There is no joint liability
and the future insolvency of any insurer par-
ticipant shall not affect the assessment as-
signed to any other insurer participant.

(4) ASSESSMENT CRITERIA.—

(A) MANDATORY PARTICIPANTS.—Insurers
that have paid, or been assessed by a legal
judgment or settlement, at least $1,000,000 in
defense and indemnity costs before the date
of enactment of this Act in response to
claims for compensation for asbestos injuries
shall be mandatory participants in the Fund.
Other insurers shall be exempt from manda-
tory payments.

(B) PARTICIPANT  TIERS.—Contributions
shall be determined by assigning mandatory
insurer participants into tiers, which shall
be determined and defined based on—

(i) net written premiums received from
policies covering asbestos that were in force
at any time during the period beginning on
January 1, 1940 and ending on December 31,
1986,

(ii) net paid losses for asbestos injuries
compared to all such losses for the insurance
industry;

(iii) net carried reserve level for asbestos
claims on the most recent financial state-
ment of the insurer participant; and

(iv) future liability.

(C) PAYMENT SCHEDULE.—AnNy final deter-
mination of assessment issued under sub-
section (b) may allow for periodic payments,
provided that the full annual amount as-
sessed is paid each year. Each insurer partic-
ipant shall pay its contribution to the Fund
in the amount specified in the final deter-
mination of assessment from the Commis-
sion, according to the schedule specified in
the final determination.

(b) PROCEDURE.—

(1) NOTICE TO PARTICIPANTS.—Not later
than 30 days after the initial meeting of the
Commission, the Commission shall—

(A) directly notify all reasonably identifi-
able insurer participants of the requirement
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to submit information necessary to calculate
the amount of any required contribution to
the Fund; and

(B) publish in the Federal Register a notice
requiring any person who may be an insurer
participant (as determined by criteria out-
lined in the notice) to submit such informa-
tion.

(2) RESPONSE REQUIRED.—

(A) IN GENERAL.—ANYy person who receives
notice under paragraph (1)(A), and any other
person meeting the criteria specified in the
notice published under paragraph (1)(B),
shall respond by providing the Commission
with all the information requested in the no-
tice at the earlier of—

(i) 30 days after the receipt of direct notice;
or

(i) 30 days after the publication of notice
in the Federal Register.

(B) CERTIFICATION.—The response sub-
mitted under subparagraph (A) shall be
signed by a responsible corporate officer,
general partner, proprietor, or individual of
similar authority, who shall certify under
penalty of law the completeness and accu-
racy of the information submitted.

(3) NOTICE OF INITIAL DETERMINATION.—

(A) IN GENERAL.—Not later than 120 days
after the initial meeting of the Commission,
the Commission shall send each insurer par-
ticipant a notice of initial determination as-
sessing a contribution to the Fund, which
shall be based on the information received
from the participant in response to the Com-
mission’s request for information.

(B) NO RESPONSE; INCOMPLETE RESPONSE.—
If no response is received from an insurer
participant, or if the response is incomplete,
the initial determination assessing a con-
tribution from the insurer participant shall
be based on the best information available to
the Commission.

(4) REVIEW PERIOD.—

(A) COMMENTS FROM INSURER PARTICI-
PANTS.—Not later than 30 days after receiv-
ing a notice of initial determination from
the Commission, an insurer participant may
provide the Commission with additional in-
formation to support limited adjustments to
the assessment received to reflect excep-
tional circumstances.

(B) ADDITIONAL PARTICIPANTS.—If, before
the final determination of the Commission,
the Commission receives information that
an additional person may qualify as an in-
surer participant, the Commission shall re-
quire such person to submit information nec-
essary to determine whether a contribution
from that person should be assessed, in ac-
cordance with the requirements of this sub-
section.

(C) REVISION PROCEDURES.—The Commis-
sion, shall adopt procedures for revising ini-
tial assessments based on information re-
ceived under subparagraphs (A) and (B). Any
adjustments to assessment levels shall com-
ply with the criteria under subsection (a).

(5) SUBPOENAS.—The Commission may re-
quest the Attorney General to subpoena per-
sons to compel testimony, records, and other
information relevant to its responsibilities
under this section. The Attorney General
may enforce such subpoena in appropriate
proceedings in the United States district
court for the district in which the person to
whom the subpoena was addressed resides,
was served, or transacts business.

(6) NOTICE OF FINAL DETERMINATION.—

(A) IN GENERAL.—Not later than 60 days
after the notice of initial determination is
sent to the insurer participants, the Com-
mission shall send each insurer participant a
notice of final determination.

(B) JuDICIAL REVIEW.—A participant has a
right to obtain judicial review of the Com-
mission’s final determination under title I11I.
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(c) DETERMINATION OF RELATIVE LIABILITY
FOR ASBESTOS INJURIES.—The Commission
shall determine the percentage of the total
liability of each participant identified under
subsection (a).

(d) REPORT.—

(1) RECIPIENTS.—Not later than 1 year after
the date of enactment of this Act, the Com-
mission shall submit a report, containing the
information described under paragraph (2),
to—

(A) the Committee on the Judiciary of the
Senate;

(B) the Committee on the Judiciary of the
House of Representatives; and

(C) the Court of Asbestos Claims.

(2) CONTENTS.—The report under paragraph
(1) shall contain the amount that each in-
surer participant is required to contribute to
the Fund, including the payment schedule
for such contributions.

SEC. 213. POWERS OF ASBESTOS INSURERS COM-
MISSION.

(a) HEARINGS.—The Commission may hold
such hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Commission considers
advisable to carry out this Act.

(b) INFORMATION FROM FEDERAL AGEN-
CIES.—The Commission may secure directly
from any Federal department or agency such
information as the Commission considers
necessary to carry out this Act. Upon re-
quest of the Chairman of the Commission,
the head of such department or agency shall
furnish such information to the Commission.

(c) POSTAL SERVICES.—The Commission
may use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

(d) GIFTs.—The Commission may not ac-
cept, use, or dispose of gifts or donations of
services or property.

SEC. 214, PERSONNEL MATTERS.

(a) COMPENSATION OF MEMBERS.—Each
member of the Commission shall be com-
pensated at a rate equal to the daily equiva-
lent of the annual rate of basic pay pre-
scribed for level IV of the Executive Sched-
ule under section 5315 of title 5, United
States Code, for each day (including travel
time) during which such member is engaged
in the performance of the duties of the Com-
mission.

(b) TRAVEL EXPENSES.—The members of
the Commission shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, at rates authorized for employees of
agencies under subchapter | of chapter 57 of
title 5, United States Code, while away from
their homes or regular places of business in
the performance of services for the Commis-
sion.

(c) STAFF.—

(1) IN GENERAL.—The Chairman of the Com-
mission may, without regard to the civil
service laws and regulations, appoint and
terminate an executive director and such
other additional personnel as may be nec-
essary to enable the Commission to perform
its duties. The employment of an executive
director shall be subject to confirmation by
the Commission.

(2) COMPENSATION.—The Chairman of the
Commission may fix the compensation of the
executive director and other personnel with-
out regard to chapter 51 and subchapter 111 of
chapter 53 of title 5, United States Code, re-
lating to classification of positions and Gen-
eral Schedule pay rates, except that the rate
of pay for the executive director and other
personnel may not exceed the rate payable
for level V of the Executive Schedule under
section 5316 of such title.

(d) DETAIL OF GOVERNMENT EMPLOYEES.—
Any Federal Government employee may be
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detailed to the Commission without reim-
bursement, and such detail shall be without
interruption or loss of civil service status or
privilege.

(e) PROCUREMENT OF TEMPORARY AND
INTERMITTENT SERVICES.—The Chairman of
the Commission may procure temporary and
intermittent services under section 3109(b) of
title 5, United States Code, at rates for indi-
viduals which do not exceed the daily equiva-
lent of the annual rate of basic pay pre-
scribed for level V of the Executive Schedule
under section 5316 of such title.

SEC. 215. NONAPPLICATION OF FOIA AND CON-
FIDENTIALITY OF INFORMATION.

(@) IN GENERAL.—Section 552 of title 5,
United States Code (commonly referred to as
the Freedom of Information Act) shall not
apply to the Commission.

(b) CONFIDENTIALITY OF INFORMATION.—AII
information submitted to the Commission
shall be privileged and confidential informa-
tion and shall not be disclosed to any person
outside the Commission, unless such privi-
lege is knowingly and intentionally waived
by the person submitting the information.
An appeal of an assessment to the Fund
under this subtitle shall be deemed a waiver
for the purposes of this subsection unless the
appellee participant makes a motion for an
in camera review of its appeal.

SEC. 216. TERMINATION OF ASBESTOS INSURERS
COMMISSION.

The Commission shall terminate 60 days
after the date on which the Commission sub-
mits its report under section 212(c).

SEC. 217. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to
be appropriated to the Commission such
sums as may be necessary for fiscal year 2004
to carry out the provisions of this subtitle.

(b) AVAILABILITY.—ANy sums appropriated
under the authorization contained in this
section shall remain available, without fiscal
year limitation, until expended.

Subtitle C—Office of Asbestos Injury Claims
Resolution
SEC. 221. ESTABLISHMENT OF THE OFFICE OF AS-
BESTOS INJURY CLAIMS RESOLU-
TION.

(@) IN GENERAL.—There is established the
Office of Asbestos Injury Claims Resolution.

(b) REsPONSIBILITIES.—The Office shall be
responsible for—

(1) administering the Fund;

(2) providing compensation from the Fund
to asbestos claimants who are determined to
be eligible for such compensation; and

(3) carrying out other applicable provisions
of this title and other activities determined
appropriate by the Administrator.

(c) ADMINISTRATOR.—

(1) APPOINTMENT.—The Office shall be
headed by an Administrator who shall be ap-
pointed by the President, by and with the ad-
vice and consent of the Senate.

(2) TERM; REMOVAL.—The Administrator
shall serve for a term of 5 years and may be
removable by the President only for good
cause.

SEC. 222. POWERS OF THE ADMINISTRATOR AND
MANAGEMENT OF THE FUND.

(a) GENERAL POWERS.—The Administrator
shall have the following general powers:

(1) To promulgate such regulations as the
Administrator determines to be necessary to
implement the provisions of this subtitle.

(2) To appoint employees or contract for
the services of other personnel as may be
necessary and appropriate to carry out the
provisions of this subtitle, including enter-
ing into cooperative agreements with other
Federal agencies.

(3) To make such expenditures as may be
necessary and appropriate in the administra-
tion of this subtitle.

(4) To take all actions necessary to pru-
dently manage the Fund, including—
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(A) administering, in a fiduciary capacity,
the assets of the Fund for the exclusive pur-
pose of providing benefits to asbestos claim-
ants and their beneficiaries;

(B) defraying the reasonable expenses of
administering the Fund;

(C) investing the assets of the Fund in ac-
cordance with subsection (b)(2); and

(D) retaining advisers, managers, and
custodians who possess the necessary facili-
ties and expertise to provide for the skilled
and prudent management of the Fund, to as-
sist in the development, implementation and
maintenance of the Fund’s investment poli-
cies and investment activities, and to pro-
vide for the safekeeping and delivery of the
Fund’s assets.

(5) To have all other powers incidental,
necessary, or appropriate to carrying out the
functions of the Office.

(b) REQUIREMENTS RELATING TO FUND As-
SETS.—

(1) IN GENERAL.—Amounts in the Fund
shall be held for the exclusive purpose of pro-
viding benefits to asbestos claimants and
their beneficiaries and to otherwise defray
the reasonable expenses of administering the
Fund.

(2) INVESTMENTS.—

(A) IN GENERAL.—Amounts in the Fund
shall be administered and invested with the
care, skill, prudence, and diligence, under
the circumstances prevailing at the time of
such investment, that a prudent person act-
ing in a like capacity and manner would use.

(B) STRATEGY.—The Administrator shall
invest amounts in the Fund in a manner that
enables the Fund to make current and future
distributions to or for the benefit of asbestos
claimants. In pursuing an investment strat-
egy under this subparagraph, the Adminis-
trator shall consider, to the extent relevant
to an investment decision or action—

(i) the size of the Fund;

(i) the nature and estimated duration of
the Fund;

(iii) the liquidity and distribution require-
ments of the Fund;

(iv) general economic conditions at the
time of the investment;

(v) the possible effect of inflation or defla-
tion on Fund assets;

(vi) the role that each investment or
course of action plays with respect to the
overall assets of the Fund;

(vii) the expected amount to be earned (in-
cluding both income and appreciation of cap-
ital) through investment of amounts in the
Fund; and

(viil) the needs of asbestos claimants for
current and future distributions authorized
under this Act.

SEC. 223. ASBESTOS INJURY CLAIMS RESOLU-
TION FUND.

(a) ESTABLISHMENT.—There is established
in the Office of Asbestos Injury Claims Reso-
lution, the Asbestos Injury Claims Resolu-
tion Fund, which shall be available to pay—

(1) claims for compensation for an eligible
disease or condition determined under title
I

(2) claims for reimbursement for medical
monitoring determined under title I;

(3) principal and interest on borrowings
under subsection (c); and

(4) administrative expenses to carry out
this subtitle.

(b) LIMITATIONS ON CONTRIBUTIONS BY MAN-
DATORY PARTICIPANTS.—The aggregate con-
tributions of all mandatory participants to
the Fund may not exceed $5,000,000,000 in any
calendar year.

(c) BORROWING AUTHORITY.—The Adminis-
trator is authorized to borrow, in any cal-
endar year, an amount not to exceed antici-
pated contributions to the Fund in the fol-
lowing calendar year for purposes of carrying

CONGRESSIONAL RECORD —SENATE

out the obligations of the Fund under this
Act.

(d) GUARANTEED PAYMENT ACCOUNT.—

(1) IN GENERAL.—The Administrator shall
establish a guaranteed payment account
within the Fund to insure payment of the
total amount of contributions required to be
paid into the Fund by all participants.

(2) SURCHARGE.—The Administrator shall
impose, on each participant required to pay
contributions into the Fund under this Act,
in addition to the amount of such contribu-
tions, a reasonable surcharge to be paid into
the guaranteed payment account in an
amount that the Administrator determines
appropriate to insure against the risk of non-
payment of required contributions by any
such participant.

(3) PROCEDURE.—The surcharge required
under this section shall be paid in such man-
ner, at such times, and in accordance with
such procedures as the Administrator deter-
mines appropriate.

(4) USES OF GUARANTEED PAYMENT AC-
COUNT.—Amounts in the guaranteed payment
account shall be used as necessary to pay
claims from the Fund, to the extent that
amounts in the Fund are insufficient to pay
such claims due to nonpayment by any par-
ticipant.

(5) ENFORCEMENT.—The enforcement of the
payment of a surcharge under this sub-
section may be enforced in the same manner
and to the same extent as the enforcement of
a contribution under section 224.

(e) ORPHAN SHARE RESERVE ACCOUNT.—

(1) IN GENERAL.—TO the extent the total
amount of contributions of the participants
in any given year exceed the minimum ag-
gregate contribution under subsection (h),
the excess monies shall be placed in an or-
phan share reserve account established with-
in the Fund by the Administrator.

(2) USE OF ACCOUNT MONIES.—Monies from
the orphan share reserve account shall be
preserved and administered like the remain-
der of the Fund, but shall be reserved and
may be used only—

(A) in the event that a petition for relief is
filed and not withdrawn for the participant
under title 11, United States Code, after the
date of enactment of this Act and the partic-
ipant cannot meet its obligations under this
subtitle; and

(B) to the extent the Administrator grants
a defendant participant relief for severe fi-
nancial hardship or exigent circumstances
under this section.

SEC. 224. ENFORCEMENT OF CONTRIBUTIONS.

(a) DEFAULT.—If any participant fails to
make any payment in the amount and ac-
cording to the schedule specified in a deter-
mination of assessment, after demand and 30
days opportunity to cure the default, there
shall be a lien in favor of the United States
for the amount of the delinquent payment
(including interest) upon all property and
rights to property, whether real or personal,
belonging to such participant.

(b) BANKRUPTCY.—INn the case of a bank-
ruptcy or insolvency proceeding, the lien im-
posed under subsection (a) shall be treated in
the same manner as a lien for taxes due and
owing to the United States for purposes of
the provisions of title 11, United States Code,
or section 3713(a) of title 31, United States
Code.

(c) CiviL ACTION.—

(1) IN GENERAL.—In any case in which there
has been a refusal or neglect to pay the li-
ability imposed by the final determination
under section 202 or 212, the Administrator
may bring a civil action in the Federal dis-
trict court for the District of Columbia to—

(A) enforce such liability and the lien of
the United States under this section; or

(B) subject any property, of whatever na-
ture, of the participant, or in which the par-
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ticipant has any right, title, or interest, to
the payment of such liability.

(2) DEFENSE LIMITATION.—In any pro-
ceeding under this subsection, the partici-
pant shall be barred from bringing any chal-
lenge to the assessment if such challenge
could have been made during the review pe-
riod under section 202(b)(4) or 212(b)(4), or a
judicial review proceeding under title I11.
SEC. 225. ADDITIONAL CONTRIBUTING PARTICI-

PANTS.

(a) DEFINED TERM.—In this section, the
term ‘‘additional contributing participant”
means any defendant in an asbestos claim
that is not a mandatory participant under
subtitle A and is likely to avoid future civil
liability as a result of this Act.

(b) ASSESSMENT.—In addition to contribu-
tions assessed under subtitle A, the Adminis-
trator may assess additional contributing
participants for contributions to the Fund.
Any additional contributing participant as-
sessed under this section shall be treated as
a defendant participant for purposes of pro-
cedures and appeals under this Act.

(c) ASSESSMENT LIMITATIONS.—The Admin-
istrator may assess under subsection (b),
over the life of the Fund, an amount not to
exceed $10,000,000,000 from all additional con-
tributing participants.

TITLE I11I—JUDICIAL REVIEW
SEC. 301. JUDICIAL REVIEW OF DECISIONS OF
THE ASBESTOS COURT.

(a) EXCLUSIVE JURISDICTION.—The United
States Court of Appeals for the District of
Columbia shall have exclusive jurisdiction
over any action to review a final decision of
the Asbestos Court.

(b) PROCEDURE FOR APPEALS.—

(1) PERIOD FOR FILING APPEAL.—AN appeal
under this section shall be filed not later
than 30 days after the issuance of a final de-
cision by the Asbestos Court.

(2) TRANSMITTAL OF RECORD.—Upon the fil-
ing of an appeal, a copy of the filing shall be
transmitted by the clerk of the court to the
Asbestos Court, and the Asbestos Court shall
file in the court the record in the proceeding,
as provided in section 2112 of title 28, United
States Code.

(3) STANDARD OF REVIEW.—

(A) IN GENERAL.—The court shall uphold
the decision of the Asbestos Court if the
court determines, upon review of the record
as a whole, that the decision is not arbitrary
and capricious.

(B) EFFECT OF DETERMINATION.—If the
court determines that a final decision of the
Asbestos Court is arbitrary and capricious,
the court shall remand the case to the Asbes-
tos Court.

(4) FINALITY OF DETERMINATION.—The deci-
sion of the United States Court of Appeals
for the District of Columbia shall be final,
except that the same shall be subject to re-
view by the Supreme Court of the United
States, as provided in section 1254 of title 28,
United States Code.

SEC. 302. JUDICIAL REVIEW OF FINAL DETER-
MINATIONS OF THE ASBESTOS IN-
SURERS COMMISSION.

(a) EXCLUSIVE JURISDICTION.—The United
States District Court for the District of Co-
lumbia shall have exclusive jurisdiction over
any action to review a final determination
by the Asbestos Insurers Commission regard-
ing the assessment of a contribution to the
Fund from a participant.

(b) PROCEDURE FOR APPEAL.—

(1) PERIOD FOR FILING APPEAL.—AN appeal
under this section shall be filed not later
than 30 days after the issuance of a final de-
termination by the Commission.

(2) TRANSMITTAL OF RECORD.—Upon the fil-
ing of an appeal, a copy of the filing shall be
transmitted by the clerk of the court to the
Commission.
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() STANDARD OF REVIEW.—

(1) IN GENERAL.—The United States Dis-
trict Court for the District of Columbia shall
uphold the final determination of the Com-
mission with respect to the assessment of a
contribution to the Fund from a participant
if such determination is not arbitrary and
capricious.

(2) EFFECT OF DETERMINATION.—If the court
determines that a final determination with
respect to the amount of a contribution to
the Fund by a participant may not be
upheld, the court shall remand the decision
to the Commission, with instructions to
modify the final determination.

(3) NO sTAYS.—The court may not issue a
stay of payment into the Fund pending its
final judgment.

(4) FINALITY OF DETERMINATION.—The judg-
ment and decree of the court shall be final,
except that the same shall be subject to re-
view by the Supreme Court, as provided in
section 1254 of title 28, United States Code.
SEC. 303. EXCLUSIVE REVIEW.

(a) ExcrLusiviTy oF REVIEW.—AnN action of
the Asbestos Court or the Asbestos Insurers
Commission for which review could have
been obtained under section 301 or 302 shall
not be subject to judicial review in any other
proceeding, including proceedings before the
Asbestos Court.

(b) CONSTITUTIONAL REVIEW.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, any interlocutory or
final judgment, decree, or order of a Federal
court holding this Act, or any provision or
application thereof, unconstitutional shall
be reviewable as a matter of right by direct
appeal to the Supreme Court.

(2) PERIOD FOR FILING APPEAL.—ANy such
appeal shall be filed not more than 30 days
after entry of such judgment, decree, or
order.

SEC. 304. PRIVATE RIGHT OF ACTION AGAINST
REINSURERS.

(a) IN GENERAL.—AnNYy insurer participant
may file a claim in the United States Dis-
trict Court for the District of Columbia
against any reinsurer that is contractually
obligated to reimburse such insurer partici-
pant for a portion of costs incurred as a re-
sult of payment of asbestos related claims.

(b) EXPEDITED PROCEDURES.—

(1) IN GENERAL.—A claim filed under sub-
section (a) shall be subject to expedited pro-
cedures, as prescribed by the United States
District Court for the District of Columbia.

(2) EVIDENTIARY STANDARD.—The plaintiff
shall not recover in a claim under subsection
(@) unless the plaintiff demonstrates the
right to recover by a preponderance of the
evidence.

(3) FINAL JUDGMENT.—A final judgment
shall be issued on a claim filed under sub-
section (a) not later than 30 days after such
filing.

(c) APPEALS.—

(1) IN GENERAL.—AN appeal from a decision
under subsection (b) may be filed with the
Court of Appeals for the District of Colum-
bia.

(2) STANDARD OF REVIEW.—The final judg-
ment of the district court shall be upheld un-
less the court of appeals finds the judgment
to be arbitrary and capricious.

(3) FINAL JUDGMENT.—A final judgment
shall be issued on an appeal filed under para-
graph (1) not later than 30 days after such
filing.

TITLE IV—MISCELLANEOUS PROVISIONS
SEC. 401. FALSE INFORMATION.

Any person who knowingly provides false
information in connection with an assess-
ment of contributions, a claim for compensa-
tion, or an audit under this Act shall be sub-
ject to—

(1) criminal prosecution under section 1001
of title 18, United States Code; and
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(2) civil penalties under section 3729 of title
31, United States Code.

SEC. 402. EFFECT ON BANKRUPTCY LAWS.

(a) NOo AUTOMATIC STAY.—Section 362(b) of
title 11, United States Code, is amended

(1) in paragraph (17), by striking “‘or
the end;

(2) in paragraph (18), by striking the period
at the end and inserting “‘; or’’; and

(3) by inserting after paragraph (18) the fol-
lowing:

““(19) of the enforcement of any payment
obligations under section 204 of the Fairness
in Asbestos Injury Resolution Act of 2003,
against a debtor, or the property of the es-
tate of a debtor, that is a participant (as
that term is defined in section 3 of that
Act).”.

(b) ASSUMPTION OF EXECUTORY CON-
TRACTS.—Section 365 of title 11, United
States Code, is amended by adding at the end
the following:

“(q) If a debtor is a participant (as that
term is defined in section 3 of the Fairness in
Asbestos Injury Resolution Act of 2003), the
trustee shall be deemed to have assumed all
executory contracts entered into by the par-
ticipant under section 204 of that Act. The
trustee may not reject any such executory
contract.”.

(c) ALLOWED ADMINISTRATIVE EXPENSES.—
Section 503 of title 11, United States Code, is
amended by adding at the end the following:

““(c)(1) Claims of the United States, the At-
torney General, or the Administrator (as
that term is defined in section 3 of the Fair-
ness in Asbestos Injury Resolution Act of
2003) based upon the asbestos payment obli-
gations of a debtor that is a Participant (as
that term is defined in section 3 of that Act),
shall be paid as an allowed administrative
expense. The debtor shall not be entitled to
either notice or a hearing with respect to
such claims.

“(2) For purposes of paragraph (1), the
term ‘‘asbestos payment obligation’”” means
any payment obligation under subtitle B of
title Il of the Fairness in Asbestos Injury
Resolution Act of 2003.”".

(d) No DISCHARGE.—Section 523 of title 11,
United States Code, is amended by adding at
the end the following:

“(f) A discharge under section 727, 1141,
1228, or 1328 of this title does not discharge
any debtor that is a participant (as that
term is defined in section 3 of the Fairness in
Asbestos Injury Resolution Act of 2003) of
the payment obligations of the debtor under
subtitle B of title Il of that Act.”’.

(e) PAYMENT.—Section 524 of title 11,
United States Code, is amended by adding at
the end the following:

‘(i) PARTICIPANT DEBTORS.—

““(1) IN GENERAL.—Paragraphs (2) and (3)
shall apply to a debtor who—

““(A) is a participant that has made prior
asbestos expenditures (as such terms are de-
fined in the Fairness in Asbestos Injury Res-
olution Act of 2003); and

‘“(B) is subject to a case under this title
that is pending—

‘(i) on the date of enactment of the Fair-
ness in Asbestos Injury Resolution Act of
2003; or

‘“(if) at any time during the 1 year period
preceding the date of enactment of that Act.

“(2) TIER | DEBTORS.—A debtor that has
been assigned to tier | under section 202 of
the Fairness in Asbestos Injury Resolution
Act of 2003 shall make payments in accord-
ance with sections 202 and 203 of that Act.

““(3) TREATMENT OF PAYMENT OBLIGA-
TIONS.—AIll payment obligations of a debtor
under sections 202 and 203 of the Fairness in
Asbestos Injury Resolution Act of 2003
shall—

““(A) constitute costs and expenses of ad-
ministration of a case under section 503 of
this title;

at
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“(B) notwithstanding any case pending
under this title, be payable in accordance
with section 202 of that Act;

“(C) not be stayed;

“(D) not be affected as to enforcement or
collection by any stay or injunction of any
court; and

“(E) not be impaired or discharged in any
current or future case under this title.”.

(f) TREATMENT OF TRUSTS.—Section 524 of
title 11, United States Code, as amended by
this Act, is amended by adding at the end
the following:

““(J) ASBESTOS TRUSTS.—

““(1) IN GENERAL.—A trust shall assign a
portion of the corpus of the trust to the As-
bestos Injury Claims Resolution Fund (re-
ferred to in this subsection as the ‘Fund’) as
is required under section 202 of the Fairness
in Asbestos Injury Resolution Act of 2003 if—

“(A) the trust was formed prior to October
22, 1994; and

““(B) the trust qualifies as a ‘‘trust’ under
section 201 of that Act.

““(2) TRANSFER OF TRUST ASSETS.—

“(A) IN GENERAL.—Except as provided
under subparagraphs (B) and (C), the assets
in any trust established to provide com-
pensation for asbestos claims (as defined in
section 3 of the FAIR Act of 2003) shall be
transferred to the Fund not later than 6
months after the date of enactment of the
FAIR Act of 2003. Except as provided under
subparagraph (B), the Administrator of the
Fund shall accept such assets and utilize
them for any purposes of the Fund under sec-
tion 223 of such Act, including the payment
of claims for compensation under such Act
to beneficiaries of the trust from which the
assets were transferred. After such transfer,
each trustee of such trust shall have no li-
ability to any beneficiary of such trust.

“(B) AUTHORITY TO REFUSE ASSETS.—The
Administrator of the Fund may refuse to ac-
cept any asset that the Administrator deter-
mines may create liability for the Fund in
excess of the value of the asset.

““(C) ALLOCATION OF TRUST ASSETS.—If a
trust under subparagraph (A) has bene-
ficiaries with claims that are not asbestos
claims, the assets transferred to the Fund
under subparagraph (A) shall not include as-
sets allocable to such beneficiaries. The
trustees of any such trust shall determine
the amount of such trust assets to be re-
served for the continuing operation of the
trust in processing and paying claims that
are not asbestos claims. Such reserved
amount shall not be greater than 3 percent
of the total assets in the trust and shall not
be transferred to the Fund.

‘(D) SALE OF FUND ASSETS.—The invest-
ment requirements under section 222 of the
FAIR Act of 2003 shall not be construed to
require the Administrator of the Fund to sell
assets transferred to the Fund under sub-
paragraph (A).

““(E) LIQUIDATED CLAIMS.—A trust shall not
make any payment relating to asbestos
claims unless such claims were liquidated
before the date of enactment of the FAIR
Act of 2003.

““(3) INJUNCTION.—AnNY injunction issued as
part of the formation of a trust described in
paragraph (1) shall remain in full force and
effect until the assignment required under
paragraph (1) has been made.”.

(9) No AVOIDANCE OF TRANSFER.—Section
546 of title 11, United States Code, is amend-
ed by adding at the end the following:

““(h) Notwithstanding the rights and pow-
ers of a trustee under section 544, 545, 547,
548, 549, and 550 of this title, if a debtor is a
participant (as that term is defined in sec-
tion 3 of the Fairness in Asbestos Injury Res-
olution Act of 2003), the trustee may not
avoid a transfer made by the debtor pursuant
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to its payment obligations under sections 202
or 203 of that Act.””.

(h) CONFIRMATION OF PLAN.—Section 1129(a)
of title 11, United States Code, is amended by
adding at the end the following:

““(14) If the debtor is a participant (as that
term is defined in section 3 of the Fairness in
Asbestos Injury Resolution Act of 2003), the
plan provides for the continuation after its
effective date of payment of all payment ob-
ligations under title Il of that Act.”.

SEC. 403. EFFECT ON OTHER LAWS AND EXISTING
CLAIMS.

(a) EFFECT ON FEDERAL AND STATE LAW.—
The provisions of this Act shall supersede
any and all State and Federal laws insofar as
they may relate to any asbestos claim filed
under this Act.

(b) EXCLUSIVE REMEDY.—The remedies pro-
vided under this Act shall be the exclusive
remedy for any asbestos claim under any
Federal or State law.

(c) BAR ON ASBESTOS CLAIMS.—

(1) IN GENERAL.—NoO asbestos claim may be
pursued in any State or Federal court, ex-
cept for enforcement of claims for which a
final judgment is entered before the date of
enactment of this Act.

(2) PREEMPTION.—ANy action asserting an
asbestos claim in a court of any State, ex-
cept actions for which final judgment are en-
tered before the date of enactment of this
Act, is preempted by this Act.

(3) DismissaL.—No judgment other than a
judgment of dismissal may be entered in any
such action, including an action pending on
appeal, or on petition or motion for discre-
tionary review, on or after the date of enact-
ment of this Act. A court may dismiss any
such action on its motion. If the district
court denies the motion to dismiss, it shall
stay further proceedings until final disposi-
tion of any appeal taken under this Act.

(4) REMOVAL.—

(A) IN GENERAL.—If an action under para-
graph (2) is not dismissed, or if an order en-
tered after the date of enactment of this Act
purporting to enter judgment or deny review
is not rescinded and replaced with an order
of dismissal within 30 days after the filing of
a motion by any party to the action advising
the court of the provisions of this Act, any
party may remove the case to the district
court of the United States for the district in
which such action is pending.

(B) TiME vLimiTs.—For actions originally
filed after the date of enactment of this Act,
the notice of removal shall be filed within
the time limits specified in section 1441(b) of
title 28, United States Code.

(C) PROCEDURES.—The procedures for re-
moval and proceedings after removal shall be
in accordance with sections 1446 through 1450
of title 28, United States Code, except as may
be necessary to accommodate removal of any
actions pending (including on appeal) on the
date of enactment of this Act.

(D) JURISDICTION.—The jurisdiction of the
district court shall be limited to—

(i) determining whether removal was prop-
er; and

(if) ruling on a motion to dismiss based on
this Act.

————
HONORING OUR ARMED FORCES
Mr. GREGG. Mr. President, | rise

today to pay tribute to a special per-
son, Private First Class Andrew Ste-
vens of Stratham, NH.

Andrew joined the United States
Army after graduating from Exeter
High School in 2001. He completed basic
training and advanced individual train-
ing at Fort Benning, GA, and served
proudly as an infantryman in Charlie
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Company of the 4th Battalion, 31st In-
fantry Regiment, 10th Mountain Divi-
sion, Light, United States Army. His
awards include the Basic Marksman-
ship Qualification Badge, Expert Infan-
try Badge, Army Achievement Medal,
National Defense Service Medal, Army
Service Ribbon, and the Army Meri-
torious Service Medal.

Tragically, on March 10, 2003, this
young soldier, only 20 years old, gave
the last full measure for our Nation
when he and 10 comrades perished in
the crash of their UH-60 Black Hawk
helicopter during a training mission in
the woods of Fort Drum, NY.

Patriots from the State of New
Hampshire have served our Nation with
honor and distinction from Bunker Hill
to Irag—and Andrew served in that fine
tradition. Daniel Webster said, ‘“‘God
grants liberty only to those who love
it, and are always ready to guard and
defend it.”” Andrew was one of those
proud and dedicated volunteers who
chose to serve our Nation and guard
our precious liberty, and for that we
will always owe our sincere gratitude.

The sudden death of a young person
is especially difficult for family and
friends. In November 1864, President
Abraham Lincoln was informed by the
War Department of a mother who had
lost five sons in the Civil War. He
wrote the mother:

I feel how weak and fruitless must be any
word of mine which should attempt to be-
guile you from the grief of a loss so over-
whelming. But | cannot refrain from ten-
dering you the consolation that may be
found in the thanks of the Republic they
died to save.

| pray that our Heavenly Father may as-
suage the anguish of your bereavement, and
leave you only the cherished memory of the
loved and lost, and the solemn pride that
must be yours to have laid so costly a sac-
rifice upon the altar of freedom.

Family, friends, and fellow soldiers
will no longer be able to enjoy the com-
pany of Private First Class Andrew
Stevens. Strangers will never have the
opportunity to know his friendship.
Yet memories of this young patriot
will last forever with those who were
fortunate enough to have had the op-
portunity to know him. May God bless
Andrew Stevens.

Mr. President, | also rise today to
pay tribute to a special person, SFC
William J. Tracy, who grew up in
Weare, and Webster, NH.

William joined the U.S. Marine Corps
after graduating from Merrimack Val-
ley High School in Penacook in 1993.
He served as a field artillery fire
controlman for 4 years and completed
his enlistment as a corporal in April
1999.

Subsequently, he enlisted in the U.S.
Army and attended the Utility Heli-
copter Maintainers Course at Fort
Eustis, VA. There he earned his wings,
and proudly became an air crew-
member. Immediately afterwards, he
was assigned to the 5th Battalion, 158th
Aviation Regiment in Giebelstadt, Ger-
many. In 3 years there, he deployed six
times and logged over 500 hours flying.
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In October 2002, William extended over-
seas and moved to his sister unit, B
Company, of the 5th Battalion, 158th
Aviation Regiment, in Aviano, Italy. In
January 2003, he departed for Kuwait as
part of the 11th Aviation Task Force.

In his U.S. Army career, he received
the Army Achievement Medal, Na-
tional Defense Service Ribbon, and the
Good Conduct Medal. He was qualified
as expert on the M9 semiautomatic pis-
tol and on the helicopter-mounted M60
machine gun.

Tragically, on February 25, 2003, this
young soldier, 1 day short of his 28th
birthday, gave the last full measure for
our Nation when he, and three crew-
members, perished in the crash of their
UH-60 Black Hawk helicopter in the
Kuwaiti desert. Their helicopter
crashed 30 miles northwest of Kuwait
City during night exercises.

Patriots from the State of New
Hampshire have served our Nation with
honor and distinction from Bunker Hill
to lrag—and William served in that
fine tradition. Daniel Webster said:
““God grants liberty only to those who
love it, and are always ready to guard
and defend it.” William was one of
those proud and dedicated volunteers
who chose to serve our Nation and
guard our precious liberty, and for that
we will always owe our sincere grati-
tude.

The sudden death of a young person
is especially difficult for family and
friends. In November 1864, President
Abraham Lincoln was informed by the
War Department of a mother who had
lost five sons in the Civil War. He
wrote the mother:

| feel how weak and fruitless must be any
word of mine which should attempt to be-
guile you from the grief of a loss so over-
whelming. But | cannot refrain from ten-
dering you the consolation that may be
found in the thanks of the Republic they
died to save.

| pray that our Heavenly Father may as-
suage the anguish of your bereavement, and
leave you only the cherished memory of the
loved and lost, and the solemn pride that
must be yours to have laid so costly a sac-
rifice upon the altar of freedom.

Family, friends, and fellow soldiers
will no longer be able to enjoy the com-
pany of SFC William Tracy. Strangers
will never have the opportunity to
know his friendship. Yet memories of
this young patriot will last forever
with those who were fortunate enough
to have had the opportunity to know
him. May God bless William Tracy.

————

ON PASSAGE OF THE “HOMETOWN
HEROES SURVIVORS BENEFITS
ACT OF 2003

Mr. LEAHY. Mr. President, | rise
today to express my happiness over the
Senate passage of the ‘‘Hometown He-
roes Survivors Benefits Act of 2003 in
the early morning hours of last Friday.
I thank Senators GRAHAM of South
Carolina, COLLINS, JEFFORDS, SAR-
BANES, SCHUMER, DURBIN, LANDRIEU,
NELsSON of Florida, CLINTON, SNOWE,
KOHL, SMITH, STABENOW, KENNEDY, and
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