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think the Senate should vote. | believe
the Senate should vote. | believe that
is what the Framers expected, and | be-
lieve they never considered a minority
of this body could obstruct the will of
a bipartisan majority when it comes to
the nomination of a highly qualified
judicial nominee.

| hope at the appropriate time there
will be that unanimous consent agree-
ment and we will continue to debate
Justice Owen’s nomination for a rea-
sonable period of time—as long as any-
one has anything new to say—but, in
the end, that we will have an up-or-
down vote, which is something cur-
rently being denied to Miguel Estrada.
I certainly hope the precedent that has
been set now in the case of Miguel
Estrada—which 1 believe is a black
mark on the record of this institu-
tion—will not be repeated in the case
of Priscilla Owen.

I thank the Chair, and | yield the
floor.

———

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, the Senate will
stand in recess until the hour of 2:15
p.m.

Thereupon, the Senate, at 12:29 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. BURNS).

The PRESIDING OFFICER. In my
capacity as a Senator from the State of
Montana, | suggest the absence of a
quorum. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———————

LEGISLATIVE SESSION

CARE ACT OF 2003

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the Senate
now return to legislative session and
proceed to the consideration of S. 476,
the CARE Act, as provided under the
previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the bill by title.

The bill clerk read as follows:

A bill (S. 476) to provide incentives for
charitable contributions by individuals and
businesses, to improve the public disclosure
of activities of exempt organizations, and to
enhance the ability of low-income Americans
to gain financial security by building assets,
and for other purposes.

The Senate proceeded to consider the
bill.

Mr. GRASSLEY. Mr. President, |
have a few remarks on the legislation.
I am sure my good colleague, Senator
BAucus, has remarks as the manager
for the Democratic Members. We would
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also like to take quick action on a
managers’ amendment that is in order
under a unanimous consent agreement.
There are a few issues that have to be
cleared on the amendment.

I rise to speak on the CARE Act of
2003. 1 will first talk generally about
the charitable provisions in the bill
and then talk about those provisions
designed to combat corporate tax shel-
ters.

The CARE Act seeks to support that
great American tradition—helping a
neighbor in need. Our Nation’s tradi-
tion of caring and charitable support
goes back to the founding. When faced
with tragedy or hardship in our com-
munities, we have always been a people
who have rolled up our sleeves to pitch
in, rather than leaning on a shovel
waiting for the government to show up.

The charitable tradition in America
has certainly been for the common
good. Unfortunately, there are not
many K Street lobbyists for charities
and for the common good.

That is why this legislation is a di-
rect testimony to the leadership of
President Bush. There is no question
that but for his efforts, this legislation
for the common good would not have
seen the light of the Senate floor.

Let me note that commentators have
rushed to state that the President’s ef-
forts to strengthen America’s chari-
table tradition has been watered down.
Nothing could be further from the
truth. This legislation goes far in
meeting the President’s ambitious
goals for a greater role for charities in
assisting those most in need.

And legislation is only part of the
story. The President’s speeches and
visits have done even more to energize
the charitable sector of this country.
Hardly a week goes by when I am not
stopped by someone who runs a char-
ity, or is active in a charity, and they
ask me how they can get involved in
the President’s proposal, how they can
help. Clearly, President Bush’s words
have been heard by America’s charities
and they are eager to turn his words
into deeds of compassion and aid.

In addition to this legislation being a
tribute to President Bush’s leadership,
let me also note the tremendous efforts
of Senators SANTORUM and LIEBERMAN
to bring this bill to the Senate floor. |
commend them for their energy in
making the CARE Act a reality. Fi-
nally, I’'m pleased to have worked with
Senator BAucus, the ranking member
of the Finance Committee. This legis-
lation continues our bipartisan efforts
as to tax legislation.

Mr. President, for the benefit of my
colleagues let me now highlight some
of the major tax provisions of the
CARE Act that encourage charitable
giving.

First, is the creation of a charitable
deduction for nonitemizers. Given that
over half of Americans do not itemize
their tax return, this provision will en-
courage taxpayers to give to charities,
regardless of income. The legislation
allows for charitable deduction of up to
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$500 for a married couple giving over
$500 per year. For an individual filing
single, it is a deduction of up to $250 for
a person who gives over $250 per year.
For example, an individual who doesn’t
itemize and gives $400 to charity, could
deduct $150 from their taxes. This pro-
vision was designed to encourage new
giving and also limit possible abuses.

Next is a major provision that will
provide for tax-free distribution from
Individual Retirement Arrangements,
IRAs, to charities. This is a provision
that is important to many major char-
ities, particularly universities. The Fi-
nance Committee heard testimony
from the President of the University of
lowa about the importance of this pro-
vision in encouraging new giving. The
legislation provides that direct dis-
tributions are excluded from income at
the age of 70%: and distributions to a
charitable trust can be excluded after
the age of 59%>.

We then have language that encour-
ages donations of food inventory, book
inventory and computer technology. |
would note that my colleagues, Sen-
ator LUGAR, and Senator LINCOLN, a
member of the Finance Committee,
were strong advocates for the legisla-
tion involving food donation. I’'m par-
ticularly pleased that this legislation
will give farmers and ranchers a fairer
deal when it comes to donation of food.

Conservation is also a part of this
bill. Efforts to conserve our land and
limit development benefit our Nation
as well as farmers and ranchers who
work on the land. The CARE Act con-
tains language | have long supported
that will encourage conservation of
land through a 25-percent reduction in
the capital gains tax of the sale of un-
developed land, or conservation ease-
ments. The sale must be to a charitable
organization and the land must be
dedicated for conservation purposes. |
am pleased that President Bush also
included this proposal in his budget.

The bill also encourages gifts of land
for conservation purposes. This is an
issue long advocated by Senator BAU-
cus, which I am pleased to support.

These are the major tax provisions
that encourage charitable giving con-
tained in this bill. I would note that |
am pleased that the legislation does
contain provisions requiring greater
sunshine and transparency in the work
of charities. It is my belief that just as
we are encouraging people to write
more checks, we need to ensure that
those checks are being cashed for a
charitable purpose. In addition, the bill
authorizes a serious increase in funding
for the Exempt Organizations Office at
the IRS to better police the few bad ap-
ples among the nonprofits.

My colleagues should also be aware
that this legislation addresses the
abuse of charities by terrorist organi-
zations, making it easier to shutdown
or suspend such organizations.

Let me note also that this bill con-
tains $1.4 billion in new funding for So-
cial Services block grants, SSBG. This
is a very important provision that will
greatly benefit the States and, more
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importantly, those in need. | would
note that this was a matter of great
priority for me, and I am glad to see we
have been able to include this funding.
The provision also gives States greater
flexibility in how to use the SSBG
funds.

My colleagues will be pleased to
know that this bill is fully paid for. |
turn now to discuss those provisions
regarding abusive corporate tax shel-
ters that are of great importance.

We have known for many years that
abusive tax shelters, which are struc-
tured to exploit unintended con-
sequences of our complicated Federal
income tax system, erode the Federal
tax base and the public’s confidence in
the tax system. Such transactions are
patently unfair to the vast majority of
taxpayers who do their best to comply
with the letter and spirit of the tax
law.

As a result, the Finance Committee
has worked exceedingly hard over the
past several years to develop several
legislative discussion drafts for public
review and comment. Thoughtful and
well-considered comments on these
drafts have been greatly appreciated by
the staff and members of the Finance
Committee. The collaborative efforts
of those involved in the discussion
drafts combined with the recent re-
quest for legislative assistance from
the Treasury Department and IRS
formed the basis for our most recent
approach to dealing with abusive tax
avoidance transactions.

The antitax shelter provisions con-
tained in the CARE Act encourages
taxpayer disclosure of potentially abu-
sive tax avoidance transactions. It is
surprising and unfortunate that tax-
payers, though required to disclose tax
shelter transactions under present law,
have refused to comply. The Treasury
Department and IRS report that the
2001 tax filing season produced a mere
272 tax shelter return disclosures from
only 99 corporate taxpayers, a fraction
of transactions requiring such disclo-
sure.

Today’s bill will curb non-compliance
by providing clearer and more objec-
tive rules for the reporting of potential
tax shelters and by providing strong
penalties for anyone who refuses to
comply with the revised disclosure re-
quirements.

The legislation has been carefully
structured to reward those who are
forthcoming with disclosure. | whole-
heartedly agree with the remarks of-
fered by a recent Treasury Assistant
Secretary for Tax Policy, that “if a
taxpayer is comfortable entering into a
transaction, a promoter is comfortable
selling it, and an advisor is com-
fortable blessing it, they all should be
comfortable disclosing it to the IRS.”

Transparency is essential to an eval-
uation by the IRS and ultimately by
the Congress of the United States as to
whether the tax benefits generated by
complex business transactions are ap-
propriate interpretations of existing
tax law.
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To the extent such interpretations
were unintended, the bill allows Con-
gress to amend or clarify existing tax
law. To the extent such interpretations
are appropriate, all taxpayers—from
the largest U.S. multinational con-
glomerate to the smallest local feed-
store owner in lowa—will benefit when
transactions are publicly sanctioned in
the form of an ‘“‘angel list” of good
transactions. This legislation accom-
plishes both of these objectives.

This year’s legislation contains a
new provision that would clarify the
economic substance doctrine. The eco-
nomic substance doctrine was created
by the courts as a flexible text to de-
termine whether a transaction is a tax
scam or valid business deal.

Last year, there were several court
rulings that, in my view, misapplied
this doctrine. These rulings now stand
as legal precedent that can be used to
justify abusive schemes in the future.
Today’s clarification is intended to
overturn those rulings. If a court finds
that a shelter violates our clarifica-
tion, the shelter participant would be
subject to a strict 40 percent penalty
on any tax due. This is a very tough
anti-shelter provision.

Mr. President, | appreciate my col-
leagues’ patience as | have reviewed
the key provisions of the CARE Act. |
think it is legislation that provides
needed encouragement for charities
and charitable giving in this country.
In addition, it takes real steps toward
addressing corporate tax shelters. |
strongly encourage my colleagues to
support this legislation.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BAUCUS. Mr. President, | ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, | thank
the chairman of the Finance Com-
mittee, Senator GRASSLEY, for the
great job he has done in putting this
bill together. It is not easy. There are
lots of different components and many
Senators have legitimately different
points of view. | commend him for his
yeoman work. He is not here at the
moment, but | want him to know, in
the arena of the Senate, and publicly,
he has done a great job. The folks in
lowa must be very proud of him.

The chairman and | together are con-
sidering a bill designed to help chari-
table organizations—that is the main
goal here—and, therefore, to help our
communities.

The bill is called the Charity Aid Re-
covery and Empowerment Act, other-
wise known as CARE. Our President
said it well:

In order to fight evil we must do good.
[And] it is the gathering momentum of mil-
lions of acts of kindness and compassion
which define the true face of America.

The

S4931

I think that is very true. More than
peoples in any other country, Ameri-
cans are noted for their openness, their
generosity, and their kindness. At a
time when Americans are at war and
our economy is sagging, this bill is
more important than ever.

The economy is in worse shape than
it has been in over a decade. Too many
Americans go to bed hungry at night.
Two million Americans have lost their
jobs since 2001. Men, women, and chil-
dren are increasingly relying on char-
ities to meet their needs. The problem
is made worse because our States are
strapped with huge budget deficits.
States are actually the No. 1 provider
of social services, but presently they
are experiencing the largest deficits
they have had in 40 years.

This is where charities come in.
Charities deliver food, water, clothing,
and counseling to those in need. They
are the first responders to these quiet
tragedies. Let me give a few examples
from my own home State of Montana.

Each year, the Montana Food Bank
Network serves 1.5 million meals, in-
cluding 200,000 meals to our State’s
children. Clearly our children can’t
learn if they go hungry.

There are roughly 30 adult literacy
programs in Montana serving over 5,000
people.

Programs such as the Adult Literacy
Center in Billings, MT, and the Lit-
eracy Volunteers of America in Butte
provide free adult literacy classes to
anyone who walks in the door, free to
anyone who walks in. Groups like the
Blackfoot Challenge provide local vol-
untary solutions to environmental
problems like restoring stream habitat.

I copied the model of Senator BoB
GRAHAM of Florida. He has what is
called workday projects once a month
and | do, too. One day | worked at
Blackfoot Challenge and all of us to-
gether in the Blackfoot Valley—not all
but a bunch of us, 15 people—volun-
teered our time and work to restore a
stream habitat. Ranchers in the old
days just plowed a straight channel
through their places and eliminated
the meandering nature of streams,
which made it difficult for bull trout to
come up and spawn. We decided to do
this project together, in part because
the higher-ups couldn’t agree on any-
thing. The Fish and Wildlife Service,
State Fish and Wildlife, and Parks and
all the government agencies couldn’t
get together, so locally we just said we
are going to do it ourselves—and we
did. It is such volunteer, charitable ef-
forts that make a huge difference.

Our State’s economy also benefits
from tourism, and keeping our streams
clean and teeming with fish is good for
our economy. In fact, I might say, |
was delayed coming to the floor be-
cause | was talking to a fellow who
could hardly wait to get back to Mon-
tana because the right hatch is going
on now. He is going to go fishing in the
next couple of days. He couldn’t wait
to get back home.
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The list goes on: Montanans, working
in homeless shelters, churches, librar-
ies, schools, boys and girls clubs, sub-
stance abuse centers, and jails.

Our State is not alone. This is true
all across our country. In communities,
millions of Americans depend upon the
generosity of their neighbors and upon
charitable organizations. The CARE
Act is designed to help these organiza-
tions, helping them by creating incen-
tives to encourage more contributions
to charity—help them receive more
contributions.

Let me describe some of the main
provisions of the bill. The provision
that has received the most attention is
the above-the-line deduction for chari-
table contributions for people who do
not itemize their deductions. Most
Americans actually use the standard
deduction—about 70 percent. This says:
OK, all you folks who use the standard
deduction—that is, you do not itemize
your deductions—we will provide for an
above-the-line charitable contribution
for you as well, even though you do not
itemize.

I must say, | have some concerns
about this provision. Why? Because we
tried this before. It didn’t work very
well. That is why we eliminated the de-
duction in 1986. More specifically, | am
concerned that the deduction will not
provide much of an incentive for chari-
table giving while making the Tax
Code even more complicated. Nonethe-
less, the President has made this par-
ticular proposal a top priority and, in
light of that, 1 am willing to give the
proposal a chance. So we limited the
proposal to 2 years to give us time to
study it and see how it is working and
gain from the experience.

While the nonitemizer deduction has
received most of the attention, there
are several other provisions of the bill
that have strong bipartisan support.
They could provide a significant boost
to charitable giving. First, we provide
enhanced deductions for contributions
of food, of books, and computers. In re-
sponse to growing economic hardship
and hunger that has gone along with it,
we have increased the deduction for
contributions of surplus food. In most
cases, the Tax Code provides the same
tax deduction for food hauled to a land-
fill as it does for food donated to char-
ities. That does not make a lot of
sense.

Businesses that choose to contribute
food instead of throwing it away are
faced with the added costs of storing,
packaging, and trucking the food to

the charity.
So our new enhanced deduction will
encourage business, farmers, and

ranchers to contribute the food by off-
setting these costs associated with the
donations.

This makes it easier for the farmer in
Montana to receive a fair deduction for
giving food to a local food bank, for ex-
ample.

We also make it easier for a publisher
to donate extra books to a local li-
brary. Sometimes lots of books get

CONGRESSIONAL RECORD —SENATE

stacked up and cannot be sold. | think
it is a good idea to be able to donate
them. And kids will be able to get
much better access to computers and
cutting edge technology.

Second, we expand the IRA rollover
exception to allow individuals to do-
nate their IRAs directly to charity
without taking a tax hit.

Under current law, taxpayers, say,
who are prospective donors would in-
clude their IRA income as taxable in-
come and then take a corresponding
charitable deduction, subject to limits,
when they want to donate that IRA to
a charity. The provision in the bill
makes that easier, allowing direct giv-
ing; that is, streamlining the process
and eliminating the limits that impede
giving.

Third, in this bill we provide several
important new incentives for voluntary
conservation; for example, incentives
to encourage contributions of con-
servation easements, which are so im-
portant, especially for my State of
Montana and throughout the Nation.
This means that cash poor/land rich
farmers—which | must say, regret-
tably, is the rule, not the exception—
can donate the conservation rights of
their property and get a tax benefit
and still keep the family farm in the
family.

While the majority of the provisions
in this bill encourage giving to char-
ities, there are also provisions that
help ensure that charities are respon-
sible public citizens. As many have no-
ticed, national newspapers have re-
cently detailed the secretive use of
charities by terrorist organizations.
This is, obviously, a serious problem.
The large majority of American char-
ities are law abiding and serve an in-
valuable function. But there are a few
exceptions.

So this legislation gives authority to
the IRS to immediately revoke the
tax-exempt status of charities that are
suspected of giving aid to terrorist
groups. When there is a crisis in con-
fidence with respect to charities, it
hurts honest groups. The charities that
have worked hard to further their
noble missions should not be jeopard-
ized because of bad ‘“‘charities’” doing
bad things.

The Finance Committee bill at-
tempts to cure this by giving watch-
dogs and donors better tools to mon-
itor the activities of charities. The
CARE Act gives State attorneys gen-
eral more authority to review the IRS
filings of tax-exempt organizations.

In addition, the bill lets donors see
more information about communica-
tions between charities and the IRS.
These important steps will go a long
way to help restore America’s con-
fidence in charities.

I have just provided some highlights
of the bill, but there are a number of
other important provisions. All told,
this package includes many proposals
that enjoy widespread support. It has
bipartisan support. In fact, many pro-
visions have been approved by the Sen-
ate.
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With war costs on the horizon, and
current budget deficits, it is essential
we pay for this bill. I applaud Chair-
man GRASSLEY for insisting that these
tax cuts be paid for. So let me turn to
the provisions which cover the costs.

First, we have included a proposal
that takes aim at the proliferation of
abusive tax shelters. I, along with Sen-
ator GRASSLEY, introduced the Tax
Shelter Transparency Act to encourage
more timely and accurate disclosure of
these abusive transactions. Under the
proposal, we provide a disincentive to
promoters, advisors, and taxpayers by
subjecting them to stiff penalties for
failing to acknowledge these trans-
actions to the IRS.

The proposal also clarifies a defini-
tion of what is known as economic sub-
stance. That means it forces companies
to engage in real business planning in-
stead of tax-driven hoaxes. The Joint
Committee on Taxation recently re-
leased its Enron report. The trans-
actions it reviewed demonstrate the
need for strong anti-avoidance rules to
combat tax-motivated transactions.
These deals might satisfy the technical
requirements of the Tax Code, as well
as administrative rules, but they serve
little or no other purpose than to gen-
erate income tax or financial state-
ment benefits; that is, there is no eco-
nomic substance to the transactions.
And the American taxpayers are cheat-
ed, frankly—those who do not have the
ability to hire high-paid counsel and
accountants to find these very com-
plicated measures which, frankly, even
the IRS cannot figure out in a lot of
cases.

It is just not right when the majority
of taxpayers—such as the hardware
store owner, say, in Butte, MT—have
to pay their fair share of taxes while
these big corporations twist their way
out of paying their own fair share.
That is, | think, simply wrong. But it
is the right thing to do to use this pro-
posal to pay for tax incentives to ben-
efit the charitable community. It is the
right thing to do and the right time to
do it.

I urge my colleagues to support this
legislation.

| yield the floor.

Mr. DURBIN. Mr. President, | rise
today to discuss the CARE Act and my
concerns regarding the implementation
of President Bush’s faith-based initia-
tive.

Like many of my colleagues, | am a
person of faith. | support the good
work that religious organizations un-
dertake every day. | agree with Presi-
dent Bush and the sponsors of this leg-
islation that there is an important role
for the Federal Government to play in
encouraging religious organizations to
do more for the good of society.

In fact, | support many of the provi-
sions of the CARE Act before us today.
For example, | have been an original
cosponsor of the Charitable IRA Roll-
over Act and a cosponsor of the Good
Samaritan Hunger Relief Tax Incentive
Act in the last two Congresses. | also
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support the increased funding for the
Social Services block grant.

However, when | read the specific de-
tails of how the President is imple-
menting his faith-based initiative, | am
concerned that the good intentions be-
hind this proposal may be lead to trou-
bling, unintended consequences.

It appears that what the President
wants to achieve with this initiative is
to fundamentally change the historic
balance in the relationship between
government and religion that our
founding fathers struck over 200 years
ago.
I believe and many of my colleagues
agree: this Senate debate is historic.
With our deliberations, we will test
Constitutional principles regarding the
place of religion in America in a way
they have never been tested.

That is why many Senators joined
me in insisting that the Senate take
all deliberate time and attention to
carefully review this bill and to add
language to clarify and improve the
bill.

Since the Senator from Pennsylvania
has agreed not to add language that
would raise concerns with respect to
church and state, | have joined with
Senator JAcCK ReeD of Rhode Island in
agreeing not to offer our amendments
at this time. However, | would like to
take this opportunity to express my
concerns regarding the President’s im-
plementation of his faith-based initia-
tive which, if offered at a later time, |
hope will be subject to a vigorous, im-
portant, and historic debate in the Sen-
ate.

We should begin this debate at the
beginning. The opening words of our
Bill of Rights state that:

Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof.

For over two centuries, those 16
words have served us well and have
protected religious freedom in Amer-
ica.

We must continue to respect the di-
versity of belief in America and re-
member that freedom from government
interference was one of the few prin-
ciples that early Americans, with a va-
riety of religious backgrounds, could
agree on.

In fact, many of the settlers who
colonized America fled from religious
persecution by government officials in
their native countries and they still do.

James Madison recognized that this
history of religious persecution was
based upon Government involvement in
establishing official churches. He be-
lieved that Government support of cer-
tain religions could threaten the lib-
erty of every citizen to hold his or her
own religious convictions.

Madison suggested that the Govern-
ment support of religion differs only in
a matter of degree, and he vehemently
opposed the payment of taxes in sup-
port of any religion.

Before the American Revolution, the
State of Virginia rescinded a tax in
support of the Anglican Church, which
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was their so-called established church,
and instead granted its citizens reli-
gious liberty. However, in 1784, Patrick
Henry became concerned with the
moral decline of Virginians and he pro-
posed a bill to restore the tax to sup-
port ‘‘teachers of the Christian reli-
gion.”

Madison responded to this proposal
with his ‘““Memorial and Remonstrance
against Religious Assessments.”” This
document—written 16 years before the
Bill of Rights was adopted—reveals the
earliest origins of the concepts behind
the first amendment: Madison ex-
pressed his opposition to Government
involvement in religion because he be-
lieved such involvement would inter-
fere with citizens’ right of free exer-
cise. Madison also believed that the
right of religious freedom was as im-
portant as freedom of the press, trial
by jury, and the right to vote.

According to Madison, his Memorial
was so widely accepted that Henry’s
proposal failed and Virginia instead en-
acted Thomas Jefferson’s “‘Bill for Es-
tablishing Religious Freedom in Vir-
ginia.”

In this bill, Jefferson expressed his
belief that religious liberty is nec-
essary to ensure that individuals are
not forced to support religious opinions
with which they disagree, to practice
faiths they find abhorrent, or to voice
allegiance to one faith over another,
and:

To compel a man to furnish contributions
of money for the propagation of opinions
which he disbelieves and abhors is sinful.

During their Presidencies, Jefferson
and Madison had the opportunity to il-
lustrate their understanding of the
first amendment to the Constitution.

In 1801, the Danbury Baptist Associa-
tion wrote a letter to President Jeffer-
son because it feared that the State of
Connecticut would establish the Con-
gregationalist Church as the official
religion.

Jefferson responded to the Danbury
Baptist Association with a letter on
January 1, 1802, in which he reaffirmed
his belief that each individual has the
right to hold whatever opinion he or
she may choose and that the Govern-
ment should not interfere in religion.
This reply contained his now-famous
view that the purpose of the first
amendment was to build a—in Jeffer-
son’s words—‘‘wall of separation be-
tween church and state.”

President Madison, in his 8 years in
office, vetoed only seven bills—two of
which he believed violated the Estab-
lishment Clause of the first amend-
ment.

In 1811, Congress passed a bill enti-
tled ‘““An act incorporating the Protes-
tant Episcopal Church in the town of
Alexandria in the District of Colum-
bia.”” This bill would have enacted the
rules of the church as a matter of law,
thereby giving legal force to the provi-
sions of the church’s constitution.

Madison believed that even sup-
porting churches in their charitable
functions would give religious organi-
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zations too much power in public and
civic affairs. He wrote that the bill
would be “‘precedent for giving to reli-
gious societies as such a legal agency
in carrying into effect a public and
civic duty.” Think of those words in
the context of the proposal before us.

Madison also vetoed a bill “An act
for the relief of Richard Tervin, Wil-
liam Coleman, Edwin Lewis, Samuel
Mims, Joseph Wilson, and the Baptist
Church at Salem Meeting House, in the
Mississippi Territory.”” This bill would
have given a Baptist Church specific
Federal Government property for the
church’s use.

Madison believed that:

reserving a certain parcel of land of the
United States for the use of said Baptist
Church comprises a principle and precedent
for the appropriation of funds of the United
States for the use and support of religious
societies, contrary to the article of the Con-
stitution which declares that ‘Congress
shall make no law respecting a religious es-
tablishment.”

Thanks to Jefferson and Madison,
first amendment protections have
made America the most tolerant soci-
ety in the world—a tolerance many of
our critics around the world neither
understand nor accept. They live in na-
tions where government and religious
belief are so closely entwined that di-
versity of creed is officially discour-
aged, if not prohibited.

Each of us, when we return home, can
drive through our cities and see a
Protestant church down the street
from a Catholic church, next to a Jew-
ish synagogue which is not too far from
a Muslim mosque, and perhaps across
the street from a Sikh Gur-dwala.
Some churches even share their facili-
ties with congregations from other re-
ligious and ethnic groups. To me, this
is proof positive that the wisdom of the
first amendment is alive and well in
America today.

Although some may argue that the
faith-based initiative does not ‘‘estab-
lish a religion,” the Supreme Court has
“long held that the First Amendment
reaches more than classic, 18th century
establishments.”’

Indeed, the Supreme Court has exam-
ined the history of the first amend-
ment and has come to the same conclu-
sion that | have reached:

For the men who wrote the Religion
Clauses of the First Amendment the ‘estab-
lishment’ of a religion connoted sponsorship,
financial support, and active involvement of
the sovereign in religious activity.

That comes from the case of Walz v.
Tax Commission in 1970.

This is one principle that President
Bush seems to be willing to accept. |
am heartened that the White House
publication Guidance to Faith-Based
and Community Organizations on
Partnering with the Federal Govern-
ment is clear that faith-based organiza-
tions cannot use any part of a direct
Federal grant to fund religious wor-
ship, instruction, or proselytization.
Such activities must be separate in
time or location.
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The President also agrees that faith-
based organizations cannot discrimi-
nate against beneficiaries or potential
beneficiaries of a social service on the
basis of religion.

However, one area where we clearly
diverge is the issue of employment dis-
crimination on the basis of religion.

The Civil Rights Act of 1964 prohibits
most public and private employers
with 15 or more employees from dis-
criminating in their employment prac-
tices on the basis of race, color, na-
tional origin, sex, and religion.

However, religious employers have an
exemption with respect to religious
discrimination, which was expanded in
1972.

I will read the current exemption:

This subchapter shall not apply . . . to a
religious corporation, association, edu-
cational institution, or society with respect
to the employment of individuals of a par-
ticular religion to perform work connected
with the carrying on by such corporation, as-
sociation, educational institution, or society
of its activities.

In 1987, the Supreme Court upheld
this title VII religious exemption in
the case of Corporation of Presiding
Bishop of the Church of Jesus Christ of
Latter-Day Saints v. Amos.

I support this right of religious orga-
nizations to use religious criteria in
hiring people to carry out their reli-
gious work. | have no quarrel with the
title VII religious exemption. It makes
sense for people of common faith to
work together to further their reli-
gion’s mission.

At the same time, | recognize that
discrimination ‘“‘on the basis of reli-
gion” can often include discrimination
based on other factors that are prohib-
ited by civil rights laws, such as race,
ethnicity, and sex.

Dr. Martin Luther King, Jr., observed
that the hour of worship is one of the
most segregated hours in American so-
ciety. Sadly this is still true today, but
many people of similar racial or ethnic
backgrounds do prefer to worship to-
gether, and there are churches
throughout this Nation that target
only certain races or ethnic groups.

So, unfortunately, allowing religious
organizations to hire only members of
their own religion, in many cases, can
also mean hiring only members of a
certain race or ethnic background.

For example, if employment is lim-
ited to the co-religionists of the recipi-
ents, how many African Americans will
be hired by Orthodox Jewish groups?
How many white people will the Nation
of Islam employ as security guards in
public housing? And what of the many
Protestant groups that are overwhelm-
ingly White or overwhelmingly Black
or overwhelmingly Hispanic?

The courts also have read the title
VIl exemption very broadly to allow
discrimination on the basis of religion
to include the religion’s ‘“‘tenets and
teachings.” This broad reading has re-
sulted in situations where people of
faith who do not necessarily follow the
accepted lifestyle or private behavior
of that religion have lost their jobs.
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Here are some examples of how this
law discriminates against people’s ev-
eryday behavior in addition to their re-
ligious beliefs:

In the case of EEOC v. Presbyterian
Ministries, Inc., a Christian retirement
home fired a Muslim receptionist after
she insisted on wearing a head covering
as required by her faith.

The Church of Jesus Christ of Latter-
Day Saints fired several employees be-
cause they failed to qualify for a “‘tem-
ple recommend,” that is, a certificate
that they were Mormons who abided by
the church’s standards in such matters
as regular church attendance, tithing,
and abstinence from coffee, tea, alco-
hol, and tobacco.

This exemption, unfortunately, has
had a particularly harsh impact on
women and people of different sexual
orientation. Here are some examples of
how courts have interpreted this ex-
emption to allow employment dis-
crimination against women and gays
under the current title VII exemption:

Numerous Christian schools fired fe-
male teachers for having extramarital
sex or committing adultery; upheld by
the court. A Catholic school fired a
teacher who remarried without seeking
an annulment of her first marriage in
accord with Catholic doctrine; upheld
by the court. A Catholic school fired a
teacher for marrying a divorced man;
upheld by the court. A Catholic univer-
sity refused to hire a female professor
because her views on abortion were not
in accord with Catholic teaching;
upheld by the court. A Baptist nursing
home fired a student services specialist
after she was ordained a minister in a
gay and lesbian church that advocated
views on homosexuality ‘“‘which were
inconsistent with the [school’s] percep-
tion of its purpose and mission”’;
upheld by the court. A church termi-
nated the employment of an organist
on the grounds that his homosexuality
conflicted with the church’s belief;
upheld by the court.

I regret that these may be unin-
tended discriminatory consequences
today under the title VII exemption
where religious organizations hire peo-
ple using money raised by the church
from its own congregation. But what of
the case we are discussing? We are not
talking about a situation where
churches are spending their own money
for their own religious purposes and
following their own employment codes
and practices under the title VII ex-
emption. We are talking about opening
up a new world where tax dollars are
taken from the treasury and given to
these same churches. What if the
money is not raised by the congrega-
tion or coreligionists, but the money is
being raised from the taxpaying public?
What standard should we use?

Most scholars agree it is an open
legal question as to whether a religious
organization can take taxpayer money
and use it to discriminate in hiring em-
ployees on the basis of religion. It
would seem to me that the obvious an-
swer to this question is no. Any other
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response would result in taxpayer-fund-
ed discrimination. | will return to this
question and the reasons for my answer
after examining asking how this issue
fits into the broader picture of the
President’s faith-based initiative.

The faith-based initiative has been
marketed as a proposal to ““level the
playing field”’ for religious organiza-
tions that seek government funds to
pay for social service programs. How-
ever, it appears that the supporters of
the initiative do not want to level the
playing field; they want to create a
special set of rules for religious organi-
zations which would result in special
treatment that other nongovernmental
organizations do not currently enjoy.

President Bush has demonstrated,
through his Executive orders and agen-
cy regulations, that his faith-based ini-
tiative goes far beyond religious icons,
religious names, religious language in
chartering documents or religious cri-
teria for membership on governing
boards. | do not object to any of those
stated goals which | have heard from
the Senator from Pennsylvania and the
Senator from Connecticut as well as
the President. | have seen the enforce-
ment of rules and standards which 1
think have gone way too far.

I can think of my own hometown of
Springfield where there is a long-sim-
mering controversy still brought up
regularly about whether a teacher
could come in and teach a driver train-
ing course at the Catholic high school
if that teacher were paid for out of pub-
lic school funds and that Catholic high
school and its classroom had a crucifix
on the wall. It rubbed a lot of people of
my Catholic religion the wrong way,
that people would argue that the mere
presence of that crucifix was somehow
offensive or violated the law. That ar-
gument goes to the extreme. | do not
hold those views. | support the position
stated time and again by the Senators
from Pennsylvania and Connecticut
that we ought to draw a more reason-
able line. The House of Representa-
tives, with mottos on the walls “In God
We Trust,” with our currency reflect-
ing that, with chaplains in the House
and Senate, we can state a reasonable
standard that does not violate the
basic freedom of religion or establish-
ment clause of our Constitution. But |
do object to the administration bypass-
ing Congress to write one set of rules
for secular organizations and another
for religious organizations.

For example, all recipients of govern-
ment grants currently are required to
abide by a host of regulatory require-
ments, including filing IRS documenta-
tion and complying with all State and
local laws. Supporters of the faith-
based initiative would like to exempt
religious organizations from complying
with these important regulations, such
as those dealing with health and safe-
ty. Explain that for a moment.

If in the State of Illinois or my city
of Springfield someone wants to run a
daycare center and we have decided, for
the safety of the children in the
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daycare center, there should be perhaps
a sprinkler system, a fire alarm, or a
fire escape, certain doors so that kids
can get out in case of emergency, why,
if this becomes a faith-based childcare
center, should we reduce or limit that
same application of health and safety
standards? It doesn’t make sense. One
of the amendments which needs to be
offered as part of this conversation on
faith-based initiatives will address
that.

Take a look at the Teen Challenge
substance abuse program which Presi-
dent Bush has mentioned many times.
In 1995, the Texas Commission on Alco-
hol and Drug Abuse threatened to close
Teen Challenge after issuing a 49-page
list of violations of State health and
safety codes. The list included unli-
censed counselors, food preparation
that created a health hazard, a broken
smoke detector system, and exposed
wires and electrical outlets. Then-Gov-
ernor Bush responded by exempting
faith-based drug treatment programs
from all of the State health and safety
regulations that were followed by their
secular counterparts.

I don’t know how you could reach
that conclusion. It is one thing to be
imbued with a religion; it is another
thing to ignore the obvious. If there is
a terrible accident or fire or some dis-
aster, children in faith-based institu-
tions deserve the same level of legal
protection as those in institutions run
as businesses.

This special treatment was not lim-
ited to drug treatment programs.
Faith-based childcare centers and resi-
dential children’s homes could use an
alternative accreditation program that
would exempt them from State licens-
ing. The special treatment for these al-
ternatively accredited facilities was
that there were no unannounced in-
spections of the facilities as required
by State law. As a result, the rate of
confirmed abuse and neglect at alter-
natively accredited facilities was 25
times higher than that of State-li-
censed facilities. Whom are we doing a
favor for by exempting the faith-based
charity from standards of unannounced
inspections to make certain that they
are living up to the letter of the law?

The complaint rate at alternatively
accredited facilities was 75 percent
compared to 5.4 percent at State-li-
censed facilities. Due to these stag-
gering outcomes, this accreditation
program sunset in 2001 and has never
been renewed.

The White House has also given indi-
cations it may provide special treat-
ment to religious organizations by ex-
empting them from State and local
laws addressing employment discrimi-
nation. | have a great deal of respect
for the Salvation Army. They do won-
derful work, not only in the United
States but around the world. But they
had a rather embarrassing incident in
July of 2001 when an internal report
was discovered that stated their group
had received a ‘“firm commitment”
from the Bush White House to protect
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religious charities from State and local
laws regarding sexual orientation dis-
crimination and domestic partner ben-
efits. | hope that is not the goal of the
Bush White House in pushing this
faith-based initiative.

Over the past 2 years, President Bush
and his faith-based initiative have re-
peatedly eroded 200 years of carefully
protected separation between church
and state. In what the Washington Post
called ‘‘faith-based by fiat,”” President
Bush signed Executive Order 13279, in
December of 2002, to overturn prin-
ciples of nondiscrimination in Federal
contracts that have stood for over 60
years.

The House of Representatives is cur-
rently considering the reauthorization
of the Workforce Investment Act. The
legislation has been marked up in the
House, and it would repeal 20 years of
civil rights protections against reli-
gious discrimination. The House also
has held hearings regarding the reau-
thorization of the Corporation for Na-
tional and Community Service, known
as AmeriCorps. In its proposed legisla-
tion, the House would repeal a decade
of civil rights protections against reli-
gious discrimination in employment
that were signed into law by President
Bush’s father.

Finally, the Department of Housing
and Urban Development has proposed
rules to allow religious organizations
to use Federal funds to build centers
where religious worship is held as long
as parts of the building are also used
for social services.

Supporters of the faith-based initia-
tive want to know why we are raising
these issues now, when Congress in-
cluded charitable choice provisions in
legislation we passed as far back as
1996. The difference is this: Then-Presi-
dent Clinton made it clear, as part of
the technical corrections package to
the welfare reform bill, that nothing
included therein would change the fun-
damental protections against religious
discrimination which were currently in
the law. President Clinton did that as
well in the reauthorization of Commu-
nity Services Block Grant Programs in
1998 and the reauthorization of the
Substance Abuse Mental Health Serv-
ices Act in 2000. Unfortunately, in this
debate, that same assurance has not
been given.

I want to go to a point which really
gets to the heart of the issue. It is a
difficult one. It is one for which | don’t
have an answer. When you talk about
faith-based initiatives, you are talking
about religion in America. The obvious
and important question is: What is a
religion? There are many that we read-
ily will recognize as being established
religions of all different denomina-
tions. But when it comes to the defini-
tion of religion, many people self-de-
fine their beliefs and activities as reli-
gion.

Jim Jones led people to a mass sui-
cide in Guyana, and David Koresh and
his Branch Davidians in Waco, TX,
have become scarred in the American
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memory as tragic reminders of what
happens when people are blindly led by
fanatics who use the guise of religion
for their own personal, violent agenda.
I represent a State which is the home
of the so-called World Church of the
Creator, which has to be one of the
most perverted extremist groups in
America that | know of, which claims
itself to be a religion. On its Web site,
the so-called ““Reverend” Matt Hale—
who graduated from law school but was
not allowed to be licensed under the
rules and practices of the bar in Illi-
nois—proudly welcomes visitors, say-
ing:

We are a religious, nonprofit organization,
with our world headquarters in the State of
Ilinois. At the time of this writing, we have
24 regional and local branches of the church
and members all over the world.

What are the tenets of his church and
religion, of this World Church of the
Creator? Here is what he says in his
own words:

After 6,000 years of recorded history, our
people finally have a religion of, for, and by
them. Creativity is that religion. It is estab-
lished for the survival, expansion, and ad-
vancement of our white race exclusively. In-
deed, we believe that what is good for the
white race is the highest virtue, and what is
bad for the white race is the ultimate sin.

I cannot think of any more hateful
rhetoric spewed in the name of reli-
gion. That is exactly what is happening
today. Recently someone challenged
their dismissal of employment because
they were members of this church. The
court came back and said it is a reli-
gion and has to be treated as such for
the purpose of the Civil Rights Act of
1964.

So here we come to a point where we
are talking about giving Federal dol-
lars to those who call themselves reli-
gions for the purpose of performing so-
cial services. What is the threshold
question we should ask? Is this truly a
religion or is this something else in the
guise of a religion? What are we doing
with taxpayer dollars? Would we want
to spend $1 supporting the racist views
of the World Church of the Creator be-
cause they tell the Federal Govern-
ment they have a program to deal with
drug abuse or to provide childcare serv-
ices in central Illinois? | hope not. But
once you have opened this door and
start talking about Federal dollars
given to religion for social services,
you open up a can of worms, a set of
questions and great challenges that we
have not faced for many years, if ever.

I am worried as | look across the var-
ious religions of the world, not just
those purporting to be Christian but
some who are members of different re-
ligions that have taken what in fact
are extreme views.

It was only a little more that a year
ago that the people of Afghanistan
were still suffering under the violent
and oppressive regime of the Taliban,
which suppressed and punished its peo-
ple in the name of Islamic fundamen-
talist religious beliefs.

Thanks to the leadership of the
United States and our military, we
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have now liberated the Afghan people
from the Taliban, which, like Al Qaeda,
had distorted the peaceful religion of
Islam for their own destructive pur-
poses.

The leaders of the Taliban were
trained in ‘‘madrassas,” which are
characterized as religious schools. But
those familiar with these institutions
often call many of them “jihad fac-
tories’ because of the extreme nature
of their ‘‘religious’ indoctrination and
the militancy they train.

At madrassas, the Taliban preached
that freedom afforded to women is the
main reason for social degradation, and
that the best place for women was in-
side the four walls of their homes—cut
off from education and cut off from op-
portunity.

They also preached that television is
the ‘‘spark of hell”” responsible for
moral degradation, and watching it or
listening to music was un-Islamic and
sinful. And when they came to power,
the Taliban put all of these distorted
lessons to practice against their own
people.

The Taliban is perhaps the most re-
cent example of extremism in the name
of religion that we have witnessed.

But since the 1979 Islamic revolution
in Iran, we have seen numerous radical
Islamic fundamentalists utilize their
religious ideology as the driving force
behind the most active Middle Eastern
terrorist groups and state sponsors.

For example, Hizballah of Lebanon
calls itself the “Party of God” al-
though there is nothing godly about its
terrorist activities.

Hizballah was founded in 1982 as a
faith-based organization by Lebanese
Shiite clerics who were inspired by the
Islamic ideology of Iran’s Ayatollah
Khomeini. Its original goal was to es-
tablish an Islamic republic in Lebanon.
But many of the Shiite Muslims who
rule Hizballah studied in Iran’s theo-
logical seminaries while receiving ter-
rorist training there as well.

The trainings paid off as this ter-
rorist group became responsible for the
detention of most, if not all, American
and other Western hostages held in
Lebanon during the 1980s and early
1990s. Eighteen Americans were held
hostage during that period, three of
whom were Killed.

Hizballah is also suspected in the
April 1983 suicide truck bombings of
the U.S. Embassy in Beirut and the
U.S. Marine barracks in October 1983
that killed 220 Marine, 18 Navy and 3
Army personnel.

And Hizballah is also suspected to
have been behind the hijacking of TWA
Flight 847 in 1985, and the Killing of a
Navy diver, Robert Stethem, who was
on board.

Hamas, Al-Jihad, Abu Sayyaf, and Is-
lamic Movement are some of the other
better-known extremists that argue
their organizations are based on Is-
lamic religious beliefs.

There are radical Jewish groups as
well, such as Kach and Kahane Chai.
These two Jewish movements seek to
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expel all Arabs from Israel and expand
Israel’s boundaries to include the occu-
pied territories and parts of Jordan.
Founded by extremist Rabbi Meir
Kahane, these groups also argue for
strict implementation of Jewish law in
Israel.

I do not mean to suggest here that
the President’s faith-based initiative
will necessarily lead to such religious
extremism.

At the same time, | want to make it
clear that this is not an easy question.
To dismiss it simply as a question
about whether or not we are tolerant of
religion is one thing, but the question
of whether we are going to subsidize re-
ligious belief that reaches the extreme
is really something else.

The important message we must send
is that religious organizations that
take taxpayers’ money should not be
able to use those funds to discriminate
in hiring employees on the basis of reli-
gion. The American people have been
asked their opinion on this issue. The
response is interesting.

According to the Washington Post, in
a 2001 survey conducted by the Pew Re-
search Center:

When people were asked whether “‘religious
groups that use Government funds [should]
be allowed to hire only those who share their
religious beliefs,”” 78 percent said ‘“no’” and 18
percent said ‘‘yes’’—a degree of objection
that so surprised researchers that they re-
peated the question three different ways.

They received the same answer time
and time again. On the other hand, the
Bush administration believes that Gov-
ernment-funded discrimination in hir-
ing on the basis of religion is accept-
able.

According to a U.S. Department of
Justice Office of Legal Counsel memo-
randum on June 25, 2001:

We conclude, for the reasons set forth more
fully below, that a faith-based organization
receiving direct Federal aid may make em-
ployment decisions on the basis of religion
without running afoul of the Establishment
Clause.

In the only case that directly ad-
dressed whether the Title VII exemp-
tion applies to a position funded by
government funds, the Southern Dis-
trict Court of Mississippi ruled that it
did not.

In the 1989 case Dodge v. Salvation
Army, Jamie Dodge was employed by
the Salvation Army in its Domestic Vi-
olence Shelter as the Victims Assist-
ance Coordinator.

After the Director of the shelter saw
Ms. Dodge using the Salvation Army’s
copy machine, Ms. Dodge admitted
that she had made copies of manuals
and information on Wiccan rituals.

Soon after making these admissions,
Ms. Dodge was terminated.

She filed a complaint that because
the shelter where she worked received
substantial federal and state funds, the
Title VII exemption could not be ap-
plied to her.

The District Court ruled that ‘“‘even
though the religious exemption does
permit the Salvation Army to termi-
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nate an employee based on religious
grounds, the fact that the plaintiff’'s
position as Victims’ Assistance Coordi-
nator was funded substantially, if not
entirely, by federal, state, and local
government, gives rise to constitu-
tional considerations which effectively
prohibit the application of the exemp-
tion to the facts in this case.”

Furthermore, the Court held that
““Based on the facts in the present case,
the effect of the government substan-
tially, if not exclusively, funding a po-
sition such as the Victims’ Assistance
Coordinator and then allowing the Sal-
vation Army to choose the person to
fill or maintain the position based on
religious preference clearly has the ef-
fect of advancing religion and is uncon-
stitutional.

Despite this ruling, the issue is con-
sidered an open legal question because
the case was not considered beyond the
District Court and there are several
other cases which at least partially ad-
dress this question.

However, this is not just a legal ques-
tion or a hypothetical line we are
drawing in the sand.

One of the cases | would like to point
out is a case that really talks about
discrimination firsthand. It is the case
of Alan Yorker and his experience with
United Methodist Children’s Home in
Decatur, GA. The children’s home,
which receives almost half of its money
from Government sources, provides res-
idential group foster care for 70 young
people, many of whom are in State cus-
tody.

Mr. Yorker responded to an adver-
tisement in the Atlanta Journal-Con-
stitution for a position at the home. As
a psychotherapist with over 20 years
experience counseling young people
and their families and over a decade of
experience teaching in Emory Univer-
sity professional schools, the home de-
termined that his credentials placed
him among the top candidates for the
position. He was rushed in for an inter-
view, where he was required to disclose
in an application form his religious af-
filiation, his church and minister. Mr.
Yorker, a Jew, supplied the names of
his synagogue and rabbi. During the
interview, an administrator noted that
Mr. Yorker was Jewish and told him
that this children’s home doesn’t hire
people who are Jewish. He was shown
the door.

Let me tell you that this didn’t hap-
pen decades ago; this is of recent vin-
tage. The same administrator told an-
other employee that it is the home’s
practice to throw the resumes of appli-
cants with Jewish-sounding names in
the trash. The Yorker name got past
her.

Ironically, Yorker has not always
been the family name. Alan Yorker’s
Jewish paternal grandfather, Harry
Monjesky, spent many years as a con-
ductor on the New York Central Rail-
road. When the railroad began to face
tough times, Jewish and African-Amer-
ican workers were singled out for lay-
offs first, regardless of their seniority.
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Mr. Monjesky was fired and left with-
out a livelihood. Several years later,
when Alan’s father reached adulthood,
he changed his name to Yorker. He
wanted to make sure that his children
would be judged by their merit and not
by their surname or private religious
beliefs.

That is how Alan Yorker’s resume
landed at the top of the pile instead of
the home’s trash bin. And nearly a cen-
tury after his grandfather was turned
away by the Railroad because of his re-
ligion, Alan Yorker faced the same dis-
crimination when applying for a gov-
ernment-funded position.

I will conclude by saying that these
are examples of what is being done in
the name of religion. For it to be done
by a religious organization to achieve a
religious goal, with funds raised by co-
religionists, is certainly allowed in
title VII of the Civil Rights Act. To
say, however, that we are going to open
the Federal Treasury and provide mil-
lions of dollars to religions for social
services, and then approve of their dis-
criminatory activity in the name of re-
ligion, is branching out in a direction
that our Founding Fathers could never
have considered, let alone condoned.

In light of this complex constitu-
tional issue, | think it is fair to ask
why we even need a faith-based initia-
tive. President Bush believes it is nec-
essary because ‘“‘people should be al-
lowed to access money without having
to lose their mission or change their
mission.”” However, current law al-
ready permits groups that are affili-
ated with religious entities to provide
social services with Government fund-

ing.
Catholic Charities, Lutheran Social
Services, Jewish Federations, and

many other religious organizations
have received—and continue to re-
ceive—taxpayer funds from the Govern-
ment to provide much-needed services
that our Government is often unable
and unavailable to provide.

These organizations access Federal
funds without changing their missions.
For example, Catholic Charities has a
publication entitled ‘“10 Ways Catholic
Charities are Catholic.” At the same
time, Catholic Charities in Chicago,
which | am proud to represent, also
issues the following statement on its
Web site:

Catholic Charities employs more than 3,000
dedicated, compassionate and professional
men and women, regardless of race, religion,
or ethnic background.

Many Catholic Charities across the
Nation have similar equal opportunity
statements.

As thousands of Americans visit our
Nation’s Capital, many will stop at the
Jefferson Memorial and read the fol-
lowing inscription, in the words of
Thomas Jefferson:

No man shall be compelled to frequent or
support any religious worship ministry or
shall otherwise suffer on account of his opin-
ions in matters of religion.

These words, from Jefferson’s “‘Bill
for Establishing Religious Freedom in
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Virginia,” are as relevant now as they
were in 1785. Although we don’t debate
the faith-based initiative proposal in
its entirety today, | look forward to
the opportunity to continue to protect
our historic balance in the relationship
between church and state.

I yield the floor.

Mr. KENNEDY. Mr. President, the
CARE Act is a significant bipartisan
effort to create improved opportunities
for charitable giving. That is a goal |
wholeheartedly support. Charitable
giving is a continuing reaffirmation of
the deeply held community spirit of
the American people. It recognizes our
responsibility to help the less fortu-
nate, and the work of charitable orga-
nizations is essential in protecting the
well-being of millions of our fellow
citizens.

The key provision of the bill will at
long last allow those who do not
itemize their deductions to receive a
tax deduction for their charitable con-
tributions. This deduction will benefit
millions of low and middle-income fam-
ilies who are already making signifi-
cant charitable contributions each
year, and it will encourage even more
charitable contributions in future
years.

The agreement to remove the con-
troversial title 8 makes sense, so the
bill can move quickly through Con-
gress. All of us share the goal of en-
hancing community-based services for
low-income people through public, pri-
vate, and faith-based organizations.
Our concern with title 8 was that it
failed to see that faith-based organiza-
tions do not use these public funds to
discriminate on the basis of religion.

Many of us continue to be concerned
about a separate development on the
discrimination issue. The President has
issued an Executive order repealing
more than 60 years of Federal protec-
tions against religious discrimination
in publicly funded programs. Under the
President’s order, organizations can re-
ceive public funds and then refuse to
hire persons because of their religion,
their marital status, or their sexual
orientation. As the Senate considers
future legislation to support and fund
community-based organizations that
provide social services, including faith-
based organizations, | look forward to
working with my colleagues to see that
civil rights protections are safe-
guarded.

I am pleased that the CARE Act re-
stores funding for the social services
block grant. Congress made a promise
in 1996 to do so, and it is essential to
keep that promise, so that vulnerable
Americans can continue to rely on the
funding in the years ahead.

For too long, Congress has ignored
its responsibility to those most in
need. Since 1995, annual funding for
SSBG has been cut by more than $1 bil-
lion, from a high of $2.8 billion to the
current level of $1.7 billion. This bill
will restore the amount to $2.8 billion
in the next fiscal year.

The social services block grant pays
for critical services for 11 million chil-
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dren, families, seniors, and persons
with disabilities each year. In 2000, $683
million in these funds was used to sup-
port child protective services, foster
care, and adoption services alone.
Twelve percent of the funds was used
for disability services, and $181 million
was used to provide services to the el-
derly. This program is the only Federal
source of funding for Adult Protective
Services, which provides assistance and
protection for elderly and disabled
adults who are victims of abuse.

Restoring these funds is especially
important now, when most States are
cutting and even eliminating the very
services and programs that the social
services block grant was enacted to
support. The economic downturn, esca-
lating State deficits, and reduced fund-
ing for social services, has left State
program officials with the impossible
task of deciding who to help and who
to turn away.

We must do all we can in Congress to
ensure that States have the resources
they need to support their most vulner-
able citizens. | commend my colleagues
on the Finance Committee on the pro-
vision to restore SSBG in the CARE
Act for the coming year. Our goal now
is to see that we keep doing that in fu-
ture years as well.

Today’s action should not be just a
temporary, l-year fix. We owe a lasting
commitment to the children, families,
and seniors who need our help the
most, and | look forward to working
with my colleagues to achieve this
goal.

Mr. JEFFORDS. | would like to brief-
ly discuss one of the provisions in the
CARE Act, an incentive that will en-
courage the conservation of environ-
mentally sensitive land. This conserva-
tion incentive will allow landowners
who own environmentally sensitive
land to exclude part of the gain they
realize if they sell their land to con-
servation organizations for the purpose
of conservation.

We are losing our farms, ranches, and
open spaces at an alarming rate. Many
landowners would like to transfer their
land to a conservation organization
that would conserve it or preserve its
original use. For many of them, how-
ever, donating land to a conservation
organization is not an option. Their
land is an important asset, the sale of
which will yield an important source of
income.

The CARE Act creates a new tax in-
centive for these ‘“‘land rich/cash poor”
taxpayers who cannot take advantage
of the current law’s charitable deduc-
tion. This new incentive is an exclusion
from income for one-fourth of the gain
that taxpayers realize upon a sale of
land, when the land is sold for con-
servation purposes, to a conservation
organization. The exclusion will also be
available for a transfer of a partial in-
terest, such as a conservation ease-
ment. With this provision, landowners
would pay less tax when they transfer
land for conservation purposes.
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| first introduced a bill similar to the
CARE Act provision in the 106th Con-
gress. In 2000, both Presidential can-
didates endorsed this approach. This
year, and in the previous 2 years, a pro-
vision like the conservation exclusion
in the CARE Act has been included in
the President’s budget proposals. It has
also been endorsed by a diverse range
of interest groups, including the Farm
Bureau, Ducks Unlimited, the Land
Trust Alliance, the American Farm-
land Trust, and the Nature Conser-
vancy.

My bill—and President Bush’s budget
proposals—called for a 50-percent ex-
clusion. If, as | believe, this tax incen-
tive proves to be an effective way to
encourage conservation, | hope that we
will someday be able to increase the
exclusion. This new tax incentive will
mean more conservation with no new
appropriations, and no new restrictions
on land use. It adopts a new, market-
based approach to conservation, using
funds that have either been privately
raised or set aside by State and local
governments.

Mr. LUGAR. Mr. President, | rise
today in support of the Charity, Aid,
Recovery, and Empowerment Act. | am
proud to be an original cosponsor of
this important legislation, which
would encourage more citizens to con-
tribute to non-profit programs and in-
stitutions. | want to commend my col-
leagues, Senators SANTORUM and
LIEBERMAN, for introducing this impor-
tant bipartisan legislation. The CARE
Act is designed to promote charitable
giving at a time when charities report
increasing demands on their services
along with a decline in contributions.

After the tragedy of September 11,
charitable contributions were greatly
deminished. Donations to charitable
organizations dropped last year by 2.3
percent and they are lagging even fur-
ther behind this year. At the same
time, more people are turning to char-
ities for help because of job lay-offs,
health concerns, and the needs of our
children. The tax incentives contained
in the CARE Act to encourage chari-
table giving are needed now more than
ever.

Included in this bill is language to
encourage charitable giving by allow-
ing a tax deduction for charitable giv-
ing for non-itemizers. Eighty-six mil-
lion Americans do not presently
itemize their deductions on their tax
returns. This provision would allow for
a tax deduction up to $250 for individ-
uals and $500 for couples. Organizations
such as the American Red Cross, the
March of Dimes, and other charitable
organizations that rely on low dollar
donations believe that they will be able
to generate more donations if everyone
could take a deduction regardless of
which form they file with the Internal
Revenue Service.

The ability to roll over excess funds
from Individual Retirement Accounts
to a charitable organization or univer-
sity is also a part of this legislation.
Many organizations and universities
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benefit from planned gift revenues. The
IRA rollover provision will allow char-
ities to increase the number of planned
gifts, while being able to diversify
their planned gift portfolios.

I have been a supporter of Individual
Development Accounts and was pleased
that this initiative to expand these ac-
counts is included in the bill before us.
These accounts are made up of dollar-
for-dollar matching contributions up to
$500 from banks and community orga-
nizations to be used by lower-income
working families to buy a home, start
or expand a small business, or pay for
college.

I believe that one of the most impor-
tant provisions that has been included
in this bill is the Hunger Relief Tax In-
centive Act. This important provision
allows for expanded charitable tax de-
ductions for contributions of food in-
ventory to our nation’s food banks. De-
mand on food banks has been rising,
and these tax deductions would be an
important step in increasing private
donations to the non-profit hunger re-
lief charities playing a critical role in
meeting America’s nutrition needs.

As | have traveled around Indiana, |
have visited many food banks in our
state. They have confirmed the results
of a study by the U.S. Conference of
Mayors that showed demand for food at
food banks has risen significantly. The
success of welfare reform legislation
has moved many recipients off welfare
and into jobs. In many states, welfare
roles have been reduced by more than
half. But we need to recognize that
these individuals and their families are
living on modest wages. As the states’
unemployment rates have risen, so has
the demand placed on the food banks
and soup kitchens.

According to the Conference of May-
ors survey, during the last year, re-
quests for emergency food assistance
has increased one hundred percent.
Forty-eight percent of the people re-
questing emergency food assistance are
either children or their parents. The
number of elderly persons requesting
food assistance has increased by nine-
ty-two percent.

Private food banks provide a key
safety net against hunger. According
to an August 2000 report by USDA, 31
million Americans are living on the
edge of hunger.

USDA statistics show that up to 96
billion pounds of food go to waste each
year in the United States. If a small
percentage of this wasted food could be
redirected to food banks, we could
make important strides in our fight
against hunger.

The food bank provisions under the
CARE Act would allow farmers and
small business owners to take a deduc-
tion when they donate food to their
community food bank. Currently this
deduction is available to large corpora-
tions but not to small businesses. This
approach would stimulate private char-
itable giving to food banks at the com-
munity level.

Each citizen can make an important
contribution to the fight against hun-
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ger at a local level. | have been espe-
cially impressed by the remarkable
work of food banks in Indiana. In many
cases, they are partnered with church-
es and faith-based organizations and
are making a tremendous difference in
our communities. We should support
this private sector activity, which not
only feeds people, but also strengthens
community bonds and demonstrates
the power of faith, charity, and civic
involvement.

I would like to thank Senators
SANTORUM, LIEBERMAN, GRASSLEY, and
Baucus for their efforts in helping
America’s charities meet their funding
goals, and to those individuals who
take advantage of the services provided
by these groups.

Mr. GRAHAM of Florida. Mr. Presi-
dent, I am pleased that the Senate is
considering the CARE Act today. By
enacting this legislation, Congress ac-
knowledges the inherent good in mil-
lions of Americans.

The bill includes a number of changes
to the tax rules that will make it easi-
er for individuals to donate to the tens
of thousands of worthwhile charities
that operate across this nation. By
making the charitable deduction avail-
able to those taxpayers who don’t
itemize their deductions, married cou-
ples can deduct as much as $500 of the
contributions they make to charity.

Provisions in the legislation also
make it easier for individuals to do-
nate funds they have saved in an IRA.
Rather than having to report this
amount in income and then take a
commensurate deduction for the con-

tribution, the new rule allows the
funds to be transferred directly to the
charity.

The bill also eases the burden of

gaining tax benefits for those individ-
uals who wish to make donations of
food, books, and scholarly composi-
tions to charity.

While these charitable giving incen-
tives are useful to many citizens and
the charities they desire to help, this
legislation may be even more impor-
tant because it contains strong provi-
sions that will help the Internal Rev-
enue Service and the Nation’s courts
crack down on abusive tax shelters.

In his last report to the IRS Over-
sight Board, the IRS Commissioner
Charles Rossotti identified abusive cor-
porate tax shelters and promoters of
tax schemes of all varieties as among
the most serious compliance problem
areas. In addition to the revenue lost
by the Federal Government—funds
that could be used for defending the
homeland, education, and protecting
the environment—the proliferation of
these schemes represents in Commis-
sioner Rossotti’s words ‘‘a failure of
fairness to the millions of honest tax-
payers whose commitment to paying
their taxes is based on the principle
that the IRS will act if they or their
neighbors do not pay their fair share.”

This administration has been slow to
embrace measures that crack down on
those who manipulate the Tax Code to
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avoid paying their taxes. Despite the
previous administration having identi-
fied the proliferation of tax shelters as
a large and growing problem as far
back as 2000, President Bush’s initial
budget contained no legislative rec-
ommendations to stem the prolifera-
tion of tax shelters.

Only after it became clear that Con-
gress was going to address this issue,
did the Bush Administration take no-
tice. Even then, their approach to com-
bating this problem was, at best, timid.
The Bush administration’s solution
was to continue to rely solely on the
Service’s ability to detect an abusive
tax shelter from within the minutiae of
a taxpayer’s tax return. If the Service
was fortunate to uncover a tax shelter,
it could then initiate steps to shut it
down. This is a difficult and time-con-
suming process for the IRS to under-
take.

While disclosure of these schemes by
taxpayers and promoters can be useful
in combating the proliferation of tax
shelters, the IRS also needs some addi-
tional tools. This is why the bill in-
cludes a statutory requirement that
transactions utilized by taxpayers have
an economic rationale beyond the cre-
ation of tax benefits, commonly re-
ferred to as the ‘“‘economic substance
doctrine”. The bill backs up this new
requirement with stiff penalties for
taxpayers who engage in such trans-
actions.

It is a simple requirement. You don’t
even need to be a tax attorney to un-
derstand it. Simply put, it would re-
quire that transactions conducted by
taxpayers have a business purpose.
What does that mean? The proposal re-
quires that a taxpayer have a reason
other than the creation of tax benefits
for engaging in a transaction.

A cursory review of the recent Joint
Committee on Taxation report on the
tax returns of Enron Corporation high-
lights the dire need for this legislative
change. The Joint Committee on Tax-
ation found that Enron paid total fed-
eral income taxes for the period 1996
through 2001 of $63 million. During this
same period Enron reported to inves-
tors that it had profits of nearly $6 bil-
lion. How was Enron able to paint such
obviously contrasting pictures?

According to the Joint Committee on
Taxation’s report, Enron transformed
its tax department from an administra-
tive function to a profit center. Enron
spent millions of dollars on tax attor-
neys and shelter promoters who helped
it cook up transactions that had no
purpose other than to artificially re-
duce its tax liability.

According to the JCT Report, these
transactions:

demonstrate the need for strong anti-
avoidance rules to combat tax-motivated
transactions that might satisfy the technical
requirements of the tax statutes and admin-
istrative rules, but that serve little or no
purpose other than to generate income tax
or financial statement benefits.

This bill provides those strong anti-
avoidance rules, and | hope they will
become law sooner rather than later.
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The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Mr. President, first
of all, | thank Senator BAaucus for the
compliments he gave me. More impor-
tantly, it emphasizes, as | have tried to
indicate, the great cooperation | have
had from him. Legislation such as this
has some controversial provisions in it,
and you don’t get a piece of legislation
such as this to the floor without the bi-
partisan cooperation that has been ex-
hibited. | thank him for that.

AMENDMENT NO. 526
(Purpose: To provide a Managers’
amendment)

Mr. President, | send an amendment
to the desk and ask for its immediate
consideration. This is what is referred
to as the managers’ amendment.

The PRESIDING OFFICER.
clerk will report the amendment.

The bill clerk read as follows:

The Senator from lowa [Mr. GRASSLEY], for
himself and Mr. BAucus, proposes an amend-
ment numbered 526.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘““Text of Amendments.’”)

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that all time be
yielded back on the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, | fur-
ther ask unanimous consent that the
amendment be agreed to and the mo-
tion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 526) was agreed
to.

Mr. GRASSLEY. Mr. President, |
have already complimented Senator
SANTORUM and Senator LIEBERMAN for
their joint work on most of the provi-
sions of this legislation. | am happy to
have Senator SANTORUM, who is also a
member of the Senate Finance Com-
mittee, manage a bill that he has been
central to getting those provisions into
law.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SANTORUM. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SANTORUM. Mr. President, |
thank the Senator from lowa, the
chairman of the Finance Committee,
for his kind words and his cooperation.
I thank the ranking member of the
committee for his cooperation.

There are some things in this legisla-
tion that he is not particularly enam-
ored with, but he was most cooperative
and helpful in moving the legislation

The

S4939

forward. We are now at a point where
we are within 24 hours of passing the
legislation. Most of all, | thank my col-
league from Connecticut, Senator
LIEBERMAN, who has been a faithful
partner—to use a play on words—a
faithful partner in putting this initia-
tive together.

We have worked together closely
with the President, who has been truly
the motivating force to try to provide
some ammunition to the armies of
compassion out there on the front lines
every day, fighting for hope and oppor-
tunity for the millions of Americans
who have yet to realize their dreams in
dealing with the problems that con-
front them.

The President has, through his faith-
based initiative, been very clear in the
role of charitable organizations, par-
ticularly people of faith within those
organizations, to heal many of the ills
that confront society. We are a society
that, while very prosperous by any
measure, even at a time of economic
downturn that we are experiencing
right now, we are still the wealthiest
country in the history of the world.
With that great wealth comes responsi-
bility. So many people have taken up
that responsibility, trying to meet and
serve those who in a society of great
wealth have experienced a multitude of
problems in trying to achieve, both
from the economic perspective but
again, as | said before, pursuing their
dreams.

This piece of legislation, while it is
not everything the President re-
quested—it is not all of his faith-based
initiative—certainly gets at one of the
most important components which is
the one funding organizations which do
charitable purposes or have charitable
purposes.

No. 2, there is a provision called the
Compassionate Capital Fund which is
grants to small organizations with less
than six employees or less than $%2 mil-
lion in funding, to go out and be able
to, for the first time, compete for Fed-
eral funds.

A lot of these small organizations,
most of which are faith based in na-
ture, have not been successful in apply-
ing for government grants principally
because they don’t have the resources
or the expertise to do so. When you are
running a food pantry with one or two
people, most of whom are part-time
employees and many volunteers, you
don’t have the expertise to apply for
Federal grant dollars or any other kind
of grant dollars. You try to do what
you can to make ends meet. This pro-
vides the kind of technical assistance
necessary for a lot of smaller, mostly
inner-city organizations that right now
do not take advantage of the money
available through the Federal Govern-
ment, again, whether they are faith
based or not.

Most of these organizations are faith
based in nature so there is a faith com-
ponent to this. As | will show later,
many of the provisions in the act will
have a disproportionate benefit to
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charitable
faith based.

It doesn’t accomplish a couple of the
things the President set out to do. The
issue Senator DURBIN spoke of earlier
having to do with equal treatment,
even though it is not in this legisla-
tion, let me address it very briefly and
then maybe in more detail later on.

The whole concept of equal treat-
ment is to allow those who have some
element of faith within their organiza-
tion—and there is a whole range across
the charitable organization horizon.
There is a whole range of faith, how
much faith is integrated into those or-
ganizations—some are, to use the term,
“‘saturated’” or completely faith based
in nature and expressively faith based
in their programs, to the whole range
of the other side which are those that
are exclusively secular and even to
some degree hostile to faith. In be-
tween there are gradations.

What the President has tried to do is
instead of, as we do right now, as we
did prior to the 1996 welfare reform,
which allowed for charitable choice, in
other words, for some government pro-
grams to go, these dollars to go to
faith organizations, we sort of elimi-
nated all these people of faith and all
these organizations that have faith as
a component of their mission or their
vision or their program and left it to a
very rather narrow category.

We, in 1996, on the Senate floor, with
President Clinton signing it, said we
would stop that discrimination against
people of faith who wanted to act based
on their faith to help their fellow man,
as long as they didn’t do certain things
such as use it for faith worship or pros-
elytizing, things that are not delivery
of service.

We expanded greatly the range of
faith organizations and nonfaith orga-
nizations. We expanded greatly those
who can participate in government
funds. When you do that, you run into
some problems, some questions.

We have seen tremendous success and
very few cases where problems have
arisen, but in the areas where they
have, there have been questions as to
what government statutes apply, what
provisions or regulations apply to faith
organizations as opposed to nonfaith
organizations.

One of the principal questions has to
do with people’s religious liberties and
their ability to practice their faith
bumping up against other rights. The
one that the House of Representatives
dealt with and the Senator from Illi-
nois referred to had to do with the
issue of employment and whether reli-
gious organizations which are provided
with government funds can say that
someone cannot work for that organi-
zation or they can refuse to hire some-
one who works for that organization
who doesn’t share that organization’s
values with respect to tenets and
teaching of the faith which is expressed
through their program.

One of the things | believe is essen-
tial to a lot of faith organizations, one

organizations which are
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of the reasons that faith organizations
should be and need to be included in
providing social services, is that a lot
of these faith-based organizations don’t
just treat the symptom. They don’t
just treat the hunger, if it is someone
who comes in for food assistance, or
they don’t just treat the dependency on
drugs or alcohol, if someone comes in
for addiction treatment. It doesn’t just
treat the problem of a lack of a GED or
education, if someone comes in for edu-
cation and training. What they do, be-
cause of their mission, they treat the
mind. They treat the spirit and they
treat the emotional well-being of this
person. They treat the whole person.
That is one of the keys to success in
trying to truly turn people’s lives
around in a way that brings them back
into productive life in America.

The key to these faith organizations
is having people who have this mission
they share out there teaching and
bringing people in based on a certain
core value structure. My argument is,
we should not discriminate against
people who have programs that are
value laden—those values may be based
on Scripture, the Old or New Testa-
ment or some other book—as opposed
to saying we are going to discriminate
against you because the values you
have are based upon a religious belief,
as opposed to an organization that is
secular and its values are not based on
a religious belief. 1 don’t understand
the reason for the discrimination. |
don’t believe it should exist.

I have had this discussion in brief,
and we can talk more about it. | am
sure we will. But having said all that,
none of that is in this bill. We decided
not to have this issue before us today
because the need of getting resources
out to the charitable organizations
meeting human service and edu-
cational and other needs is, frankly,
too urgent.

While we will debate this—and | am
sure others will want to debate this
issue—the true debate will wait for an-
other day. That will be when the wel-
fare reauthorization comes up. That is
where this whole conversation of chari-
table choice and allowing faith-based
providers to participate in government
grants came about, back in 1996. And it
is where we should continue that de-
bate. | pledge to you that whether we
get that bill or have that amendment
in committee, or whether we bring it
to the floor, this will be a topic of dis-
cussion and one | encourage all Mem-
bers to think about and participate in.

But the charitable crisis is real, and
that is why | agreed—and my col-
leagues in the House have been more
than cooperative in putting together,
hopefully, a compromise we can quick-
ly get to the President’s desk. We un-
derstand the crisis is real. Adjusted for
inflation, charitable giving 2 years ago,
in 2001, was 2.3 percent lower than in
2000. You have to remember at the end
of 2001, unfortunately, we had to deal
with the aftermath of 9/11, where there
was a tremendous outpouring of giving.
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Even with that outpouring of giving,
because of the sluggish economy, chari-
table giving fell again last year. Cor-
porate giving fell again between 2000
and 2001 by 14.5 percent.

Again, we don’t have the final num-
bers for 2002, but it was supposed to be
off again last year. We saw the Amer-
ican Red Cross—I’ll give a couple of ex-
amples. Their contributions declined
anywhere from 20 to 60 percent; Salva-
tion Army, off 5 to 10 percent; United
Way, off 4 to 5 percent. We can go on
and on. Colleges and universities saw a
decline in the amount of charitable
giving to their organizations, too.

So what we are doing is trying to re-
spond in a comprehensive way. When |
say that, I mean if you look at this
bill, it is carefully crafted to provide
incentives for all different types of
givers—corporate, foundations, and in-
dividuals who don’t itemize on their
tax forms. By the way, if those with
IRA rollovers want to give money to
charitable organizations, they can do
so without having to pay taxes under
this legislation. So whether it is the
small giver to, hopefully, the retiree,
or someone who has a large IRA, or
corporations who may want to give
more money—all the way down the line
to food donations, which is another
area where the Senator from Indiana,
Senator LUGAR, has a provision in this
legislation that | think is very impor-
tant, we have a provision that will en-
courage literally billions of dollars of
additional food donations over the next
several years by providing a tax incen-
tive for corporations; but for the first
time, partnerships, individual propri-
etors, and S corporations will be able
to take the fair market value of their
donation as a deduction—it is up to
twice the cost of the basis of that food
item—as a deduction for giving to
charitable purposes.

We have about a billion pounds of
food donated right now to people in
America to help feed the hungry in
America. It feeds about 26 million peo-
ple. There are 96 billion pounds of food
wasted in America. That is just an
enormous amount. It is almost incom-
prehensible that we are talking about
that amount. When you consider the
fact that roughly 1 billion pounds of
food donated helps feed 26 million, can
you imagine, if we just increase it by a
very small percentage, the amount of
donated food there could be and how
many people we could feed in America?

Senator LUGAR’s legislation is in-
cluded. We believe it will make a dra-
matic impact on hunger in America.
There are a lot of other provisions.

| see my colleague from Indiana, Mr.
BAYH. | will be on the floor for a while.
I want to give him the opportunity to
share with us some of the things he has
been active with. He has a provision in
the legislation he has shepherded
through the process. | will have him
talk about that. He has also been a
champion and strong supporter of this
legislation and the entire package from
day one. | thank him for his support,
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and | appreciate him coming to the
floor to talk about this issue.

| yield the floor.

Mr. SANTORUM. Mr. President, | see
the Senator from Indiana. | yield to
him as much time as he may consume.

Mr. BAYH. Mr. President, | thank my
colleague from Montana for his leader-
ship, his friendship, and his devotion to
this issue. | have listened with interest
to his comments about the importance
of ensuring that the incentives in the
bill actually increase the charitable
giving, as intended, and that we not in-
advertently run a risk of lack of com-
pliance. | concur with those sentiments
and the need for a study to make sure
we accomplish what it is we intend to
accomplish.

I also want to begin by thanking our
colleague from the State of Pennsyl-
vania. It is fair to say we would not be
here today without Senator
SANTORUM’s leadership. He has been
persistent and willing to strike prin-
cipled compromises. It has not always
been easy, but it is to his credit in
choosing to make progress rather than
just having an issue. | thank him.
Thanks to him, we are on the cusp of a
significant breakthrough with regard
to doing some things that will, in fact,
lead to better care for the American
people.

To our other colleagues involved in
the effort, including Senators
LIEBERMAN, NELSON, GRASSLEY, and my
colleague from Indiana, Senator
LUGAR, | salute them. | observe that at
a time and in our body that is too often
driven by politics and partisanship,
this has truly been a bipartisan under-
taking.

As | have observed before, just as
faith can move mountains, perhaps it
can also bring together Members of the
Senate and span the political divide
that too often separates those of us on
one side of the aisle from the other.
That is a good thing that the debate
has brought to the Chamber—a greater
sense of comity and devotion to
progress and bipartisanship.

I reflect today, as our military men
and women are in harm’s way in lIraq,
on the fact that our country’s greatest
military strength lies not in our weap-
ons systems, not in the planes, the
tanks, and the missiles, as important
as they are but, rather, in the char-
acter, the bravery, and the courage
those men and women honor us by
demonstrating in the defense of our na-
tional security interests—just so our
greatest strength domestically is not
the financial markets we enjoy, not the
technology or the factories, as impor-
tant as they are to our prosperity. In-
stead, it is the innate goodness and
spirit of the American people. That is
what we celebrate today, Mr. Presi-
dent. That is what we advance with
this legislation, and that is why I am
such a strong supporter of the CARE
Act. Through its provisions, we will en-
list literally tens of millions of our fel-
low citizens in the urgent cause of
making this country an even better
place.

CONGRESSIONAL RECORD —SENATE

As my colleague mentioned, about 70
percent of American taxpayers cur-
rently do not itemize. The provisions of
this legislation that will allow their
charitable contributions to be tax de-
ductible will enlist literally tens of
millions of our fellow citizens in phi-
lanthropy, charity, good civic works,
community level to address the urgent
needs of our time: Homelessness, hun-
ger, medical needs, fighting drug and
alcohol abuse and addiction, teen and
juvenile violence—these sorts of
things—helping to mend the social fab-
ric that is in too great a risk these
days.

Very often, as my colleagues know,
we get consumed in this Chamber in
debates not about whether these ur-
gent tasks are being performed, but in-
stead about who is performing them.
Mr. President, my strong sense of
where the American people stand
today, and my strong sense of where
the Senate needs to stand today, is on
the side of those who are getting these
works done, effectively addressing the
needs of the American people.

When it comes to housing the home-
less, feeding the hungry, caring for the
sick and afflicted, it is more important
these tasks are being accomplished in
the most effective way rather than get-
ting bogged down into who is accom-
plishing it and exactly how.

We will enlist thousands of addi-
tional organizations, empower them,
and increase their efforts—church
groups, civic groups, other groups dedi-
cated to doing good deeds, who enlist
our citizens in the cause of not only
doing well but also accomplishing
good, and that is vitally important for
the future well-being of our great soci-
ety.

There are two additional points I
think should be remarked upon. Sen-
ator SANTORUM alluded to the first. It
is the individual development account
provisions of this legislation. It in-
volves a bringing together of the best
thinking on both the left and the right.
This provision would empower those
who are less fortunate in our society to
get a stake in the American dream, a
stake toward owning a first home,
starting a small business, going to col-
lege—the kinds of activities that will
lead to greater prosperity and progress
for individuals who currently do not
have much in the way of hope for ei-
ther. It gives them a property interest
and a stake in the marketplace in
which traditionally those on the ideo-
logical right would have a greater in-
terest, but it focuses the property in-
terest and the competitiveness in the
marketplace on those who are less for-
tunate, giving them all an opportunity
to make the most of their God-given
talents, something that those on the
ideological left speak to with great fer-
vor.

This is a provision that brings the
best of thinking across the ideological
spectrum, regardless of ideology, to do
what is right for the American people.
That is why it is a sensible and impor-
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tant step that is included in this legis-
lation.

There is something else in this legis-
lation that is near and dear to my
heart. We have an outstanding example
in my home State of Indiana. 1 know
my colleague from Pennsylvania has
spent a great deal of time thinking
about how to break the cycle of pov-
erty. He has worked extensively in the
area of welfare reform. As a matter of
fact, to set an example for his col-
leagues of actually reaching out to in-
dividuals who have been in the welfare
system and not only moving them from
welfare to work, but moving them into
jobs in his own office. | salute him for
that success. Again, it is an example
we would all do well to emulate.

As the Senator from Pennsylvania
knows well, we spend hundreds of bil-
lions of dollars in this country dealing
with the manifestations of what really
are deeper underlying causes. If one
looks at the causes of welfare depend-
ency, at the causes of juvenile vio-
lence, teen pregnancy, alcohol and drug
abuse, educational and economic
underperformance, all too often one
will find the root causes of these mani-
festations and all the expense we go to
in how we treat our children.

There is an important provision in
this legislation in this regard. It deals
with maternity homes. We have an out-
standing example: Saint Elizabeth’s in
Jeffersonville, IN, in Clark County. It
is an outstanding example of how this
money can be leveraged not only in
helping the teen mothers but in help-
ing the children and, in so doing, help-
ing taxpayers and the rest of society.

Their experience indicates that 90
percent of these young women who are
expectant mothers who have the bene-
fits of the services of Saint Elizabeth’s
go on to finish their high school edu-
cation, to get a diploma, to accomplish
that first educational step on the lad-
der toward a more successful life.

It is about the same percentage for
their children. New babies are born
healthy rather than with serious
health problems. And about the same
percentage of those new mothers do
not go on to have additional children
out of wedlock. So it is good for the
mothers because they finish their edu-
cation, it is good for the children be-
cause they are born healthy, and it is
good for society because we deal with
some of the root causes of poverty,
homelessness, teen violence, drug and
alcohol addiction, and education
underperformance, and in so doing,
help society as a whole and the tax-
payers in addressing these problems at
the root cause, rather than waiting to
address the symptoms, the manifesta-
tions at a later stage.

I am pleased to join with my col-
league. This legislation, frankly, has
been too long in coming, but here we
are on the cusp of a great step forward
to make our Nation not only more
prosperous, not only more secure, but
more decent, more compassionate,
more just. That, at the end of the day,



S4942

is the test of a great society and a
great nation, measured not only by the
strength of our arms as being dem-
onstrated abroad as we speak, not only
in the size of our gross domestic prod-
uct, as important as that is, but in the
opportunity and the decency we dem-
onstrate to our fellow citizens in the
course of their daily lives and in our
own.

For all those reasons, Mr. President,
I count myself a strong supporter of
this legislation. | again thank the Sen-
ator from Pennsylvania. Without his
efforts, we would not be here. | thank
those on our side of the aisle who
worked so hard on this legislation. |
am hopeful that in short order we not
only can pass this bill and send it to
the President for signature, but, in so
doing, help millions of our fellow citi-
zens. | thank my colleagues for their
time.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, |
thank the Senator from Indiana for his
overly kind words with respect to my
participation in this legislation. The
Senator from Indiana has been truly
one of the people out front and has
been very supportive. I cannot count
the number of press conferences | have
asked the Senator from Indiana to be
at trying to keep this ball rolling, and
at times with a very busy schedule. He
has always found time to associate
himself with this cause and to continue
to make sure it was on track in a bi-
partisan way.

That is how we get things done
around here. I am very happy to have
him as one of the prime cosponsors of
this legislation. | again appreciate very
much his kind words, but even more so
appreciate his tremendous effort on
making this legislation a reality.

| see the Senator from Rhode Island.
If he is on a time schedule, | will be
happy to yield the floor to provide him
an opportunity to speak.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, | commend
Senators GRASSLEY and BAucus for
bringing this important legislation to
the floor, but | particularly commend
and thank Senators SANTORUM and
LIEBERMAN for their principled and
tireless efforts to bring this legislation
to the floor and for recognizing that
original versions of this legislation
contained elements that were, to say
the least, controversial.

Senator SANTORUM particularly rec-
ognized the need to provide additional
resources to faith-based organizations
and other charitable organizations
through new incentives in the tax code
to encourage people to contribute to
charities. All of these issues compelled
him to make a very difficult choice, a
very important choice, and | think a
very statesmanlike choice to send to
the floor today a version of the bill
that | assume will get the unanimous
approval of this Senate.
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It recognizes our shared belief that
the more resources we can direct to or-
ganizations that are committed to
helping people, the better off we will
be. The increase in the social service
block grant is a tremendous step for-
ward and is something | know | am
proud of, but certainly the Senator
from Pennsylvania has to be very
proud of because he is the principal ar-
chitect of this effort, and the new tax
advantages also are very important.

Indeed, Senator SANTORUM and Sen-
ator LIEBERMAN worked very hard to
improve legislation that in the other
body was submitted as the Community
Solutions Act of 2001, known as H.R. 7
in the 107th Congress. That legislation
contained a number of controversial
and potentially unconstitutional provi-
sions, but they worked very diligently,
very carefully, very thoughtfully to
eliminate those provisions from their
bill and ultimately today to bring this
legislation to the floor, which | think
and believe will get, as | said, unani-
mous approval by this body. Certainly
| approve of it.

The CARE Act is going to provide in-
creased resources for needed social
services, and it is going to do so with-
out including at this juncture trou-
bling provisions that were in the origi-
nal House bill. 1 know the Senator
from Pennsylvania reserves his right to
engage again on this issue—in fact, |
believe he will exercise his right in all
forums, and that is the glory of this
body, and we shall engage in more ex-
tended debate, | think, in the future.
But this afternoon is an opportunity to
commend him, thank him, and recog-
nize his wise and statesmanlike con-
duct. | again thank Senator SANTORUM.

The debate about church and state in
this land precedes, indeed, the Con-
stitution of the United States. It has
been ongoing since the early days of
the American experience. Religion has
been an important part of our national
life throughout our history. Indeed,
European immigration in large part
was motivated by the search for an en-
vironment conducive to freedom of
conscience and religious exercise un-
hampered by State involvement.

Today, in the year 2003, religion re-
mains a vital force in our national life
and religiously affiliated institutions
play a critical role in the provision of
social services. For example, in 1996,
Federal, State, and local governments
granted $1.3 billion to Catholic Char-
ities USA, comprising 64 percent of its
budget. In 1999, 53 percent of Catholic
Charities’ budget came from State and
local governments, and an additional 9
percent came from the Federal Govern-
ment.

In 2001, United Jewish Communities
received a Federal grant of $59.8 mil-
lion. If indirect payments were in-
cluded—for example, Medicaid, Medi-
care, vouchers, or food stamps—the
amount flowing through religious orga-
nizations would be significantly higher.

Both of these mission-driven, faith-
based groups are independently or sep-
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arately incorporated as nonprofits and
both are able to distinguish their reli-
gious activities from their secular so-
cial services activities.

So an initial point we must recognize
in the debate about faith-based initia-
tives is that it is not whether religious
groups will or should play a role in the
spiritual and temporal lives of Ameri-
cans—they do, and they will continue
to do so—nor is the question about
whether the government discriminates
against faith-based charitable groups.
The question is how the important
roles faith-based organizations play
can continue to meet the constitu-
tional requirement of separation be-
tween church and state, both as a mat-
ter of law and as wise public policy.

This constitutional standard has
strengthened religion in America com-
pared to other countries around the
world. We can see on the nightly news-
casts the effects of intolerance across
the globe, of established religions bat-
tling other beliefs. In America, we have
been spared much of that. | believe it is
directly attributable to the wise condi-
tion included in the First Amendment.

My awareness and sensitivity to
these issues might spring in large part
from my roots growing up in Rhode Is-
land. As a child, | learned the history
of Roger Williams and the founding of
the colony of Rhode Island and Provi-
dence Plantation. Upon leaving the en-
forced orthodoxy of the Massachusetts
Bay Colony, Roger Williams started a
settlement that ultimately became
Rhode Island. This settlement was
founded on his belief, in his words:
“that no man should be molested for
his conscience.”

The spirit of Roger Williams was cap-
tured by his contemporary, John
Clarke, in the petition for a new royal
charter by the people of Rhode Island
in 1663. In his words, the people of Nar-
ragansett Bay:

have it much in their hearts, if they may
be permitted, to hold forth a lively experi-
ment, that a flourishing and civil state my
stand, yea, and best be maintained. . . . with
a full liberty in religious commitments.

As a result of this religious liberty,
Rhode Island became a refuge for peo-
ple persecuted for their religious be-
liefs elsewhere. And Anabaptists,
Quakers, and Jews settled in Rhode Is-
land because of its commitment to reli-
gious liberty and tolerance.

This lively experiment became a
model for the Founding Fathers and
helped lead to the drafting of the First
Amendment: ‘““‘Congress shall make no
law respecting an establishment of re-
ligion, or prohibiting the free exercise
thereof.”

In explaining what the First Amend-
ment meant to the Danbury Baptist
Association in 1802, Thomas Jefferson
wrote that the combined effect of the
establishment and free exercise clauses
of the Constitution was a ‘“‘wall of sepa-
ration between church and state.”’

Jefferson’s comments were not
unique to him. Senator DURBIN has al-
ready made a reference to President



April 8, 2003

James Madison. President Madison
what was meant by this separation of
church and state extremely clear in
several messages he delivered on Gov-
ernment funding of religious endeav-
ors. In 1811, he vetoed a congressional
bill granting the use of some Federal
land to a church in the Mississippi ter-
ritory. President Madison stated:

Because the bill in reserving a certain par-
cel of land in the United States for the use
of said Baptist Church comprises a principle
and precedent for the appropriation of funds
to the United States for the use and support
of religious societies, contrary to the article
of the Constitution which declares that
““‘Congress shall make no law respecting a re-
ligious establishment’”. . . Resolved. That
the said bill does not pass.

Indeed, I find it interesting that con-
servatives would so cavalierly dismiss
so much of the history of this country
and disregard so many of the funda-
mental principles of the Founding Fa-
thers. President Bush and his conserv-
ative followers want to transform the
relationship between church and state
by directly funding pervasively sec-
tarian organizations. He has done this
by regulation and by Executive order,
since he has largely been unsuccessful
in accomplishing these tasks through
the legislative process.

Just consider some of the changes
that he has advanced thus far. In a
June 2001 Department of Justice
memorandum, the Department of Jus-
tice took the legal position that faith-
based organizations that are given Fed-
eral taxpayer dollars to run govern-
mental programs should be able to en-
gage in employment discrimination on
the basis of religion. Subsequent to
this memorandum, the President by
Executive order overrode a rule first
enunciated by President Franklin Roo-
sevelt that the Federal Government
should not give contracts to employers
who engage in discrimination on the
basis of religion. Thus, it is now the po-
sition of the White House that govern-
ment contractors can discriminate.

The President believes the govern-
ment should fund faith-based organiza-
tions who use proselytization and pray-
er to cure drug addiction and other so-
cial programs. In his State of the
Union Address, President Bush cited
one such program in Louisiana that ex-
pressly combats drug abuse with faith.
The head of another often-cited reli-
gious program, Teen Challenge, boast-
ed to Congress that he was not only
able to get kids to stop using drugs, he
converted Jews into Christians in the
process.

In newly proposed HUD regulations,
the Administration says that Federal
funds can be used to construct a reli-
gious building used for religious activi-
ties if the building also can be used for
a public purpose such as counseling or
a food pantry. At least that is the pro-
posal.

With these and other initiatives, the
President is attempting to breach the
wall the Founding Fathers set up be-
tween church and state. These initia-
tives are clearly designed to fund pros-
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elytization and to promote certain
types of religion.

There are legal challenges being
raised to many of these proposals. But
the long and short of it is, we have an
opportunity to debate and to decide
these issues through the legislative
process, and we have an obligation to
do so. And when there is a more robust,
more extensive attempt to legisla-
tively condone or sanction these faith-
based initiatives, | believe there are
going to be three major areas we will
need to address.

One area is effective restraints on
proselytization with taxpayer funds.
The second is compliance with local
regulatory standards in the delivery of
public programs. And the third is pro-
hibiting the use of public funds in em-
ployment discrimination.

First, with respect to proselytiza-
tion. If the separation of church and
state means anything, then in my
mind, it must mean that no American
should be compelled to pass a sectarian
test or participate in sectarian exer-
cises to receive a public benefit. This
principle should be included in legisla-
tion and not left to the more shifting
sands of regulatory pronouncements.

Second, many advocates of faith-
based initiatives argue that they sim-
ply want a level playing field. Let’s
take them at their word. If State li-
censing arrangements are appropriate
and necessary to protect children in
publicly funded programs, why should
religious providers be exempt from
such licensing requirements? If we con-
sider this issue, we will need to look
for the even application of local and
state laws, particularly laws with re-
spect to the protection of children and
public health. This is what we will need
to do in order to truly create an even
playing field.

Finally, we must address the issue of
employment discrimination. Title VII
provides an exemption for religious
groups in certain situations. In the
Amos case, the Supreme Court held
that a religious group using its own
funds may claim the Title VII exemp-
tion. In the words of the Court, the
purpose of the exemption was to allevi-
ate ‘‘significant governmental inter-
ference with the ability of religious or-
ganizations to define and carry out
their religious missions.”’

Today, with respect to the Adminis-
tration’s proposal, we must recognize
that rather than seeking autonomy
from governmental interference, reli-
gious groups are seeking taxpayer
funds to carry out governmental re-
sponsibilities. Indeed, in the one unre-
ported case that has ruled on the use of
public funds in this way, the court, in
this labor case, concluded that the title
V11 exception does not apply.

As James Madison said in 1785, in his
“Memorial and Remonstrance Against
Religious Assessments,”” in opposition
to a proposal by Patrick Henry that all
Virginians be taxed to support teachers
of the Christian religion:

If ““all men are by nature equally free and
independent,” . . . above all are they to be
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considered as retaining an ‘“‘equal title to the
free exercise of Religion according to the
dictates of conscience.” Whilst we assert for
ourselves a freedom to embrace, to profess
and to observe the Religion which we believe
to be of divine origin, we cannot deny an
equal freedom to those whose minds have not
yet yielded to the evidence which has con-
vinced us. If this freedom be abused, it is an
offense against God, not against man: To
God, therefore, not to man, must an account
be rendered.

All of this leads me to my final point.
In the words of the New England poet,
Robert Frost, ‘““Good fences make good
neighbors.”” What might be permissible
under the law does not always guar-
antee the wisest policy.

We need to remember that as we de-
bate the President’s faith-based initia-
tive, religion has thrived in America
because few people confuse religion
with government. Religion has been a
citadel of conscience and a check on
government because it draws its
strength and its support from its ad-
herents, not from bureaucratic pa-
trons.

The religious communities of Amer-
ica that have been unequivocally sup-
porting the President’s attempts to
allow discrimination with Federal dol-
lars might be mindful of the old saying:
Be careful of what you pray for.

As the House of Representatives has
made clear, we are going to be dis-
cussing this issue in the upcoming
months on welfare, SAMSHA, National
Service, and other programs. It is my
hope the Senate will undertake a more
careful look at how the charitable
choice provisions in these bills inhibit
the free exercise of religion, rather
than encourage it.

Again, | thank the sponsors and the
chairman and ranking member of the
Finance Committee for bringing this
bill to the floor. This is something we
will all support, and we will do so with
the notion and the idea and the com-
mitment to provide resources for peo-
ple who want to help other people, and
do so consistent with the spirit and the
letter of the Constitution.

| yield the floor.

The PRESIDING OFFICER (Mr.
CRAPO). The Senator from Pennsyl-
vania.

Mr. SANTORUM. Mr. President, |
thank the Senator from Rhode Island
for his kind remarks with respect to
the compromise that Senator
LIEBERMAN and | have engaged in to
move this legislation forward. | appre-
ciate his support of this legislation, as
I do that of all of my colleagues.

As he stated, and he is correct, | do
take issue with his perspective on the
issue of charitable choice and the fund-
ing—allowing of government funds to
be used by organizations that have
some element of faith within their
structure, whether it has been the
guiding principles of the organization
or with the programs that they admin-
ister.

I do not believe it violates the “‘sepa-
ration of church and state.” | do be-
lieve organizations of faith should not
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be discriminated against. We should
not be in the business of just funding a
set of organizations that have no faith
component in them at the expense of
those that do—for a lot of reasons, not
the least of which is there is a lot of
evidence out there, most of which is
anecdotal | understand, but a growing
body of evidence that organizations of
faith are much more effective in deal-
ing with problems, particularly the
more systemic problems that we have.

But | object to the underlying
premise of this argument that some-
how or another we are violating the
Founding Fathers’ understanding of
the separation of church and state.

| talk at a lot of schools. | ask kids:
What words are in the Constitution,
““the free exercise of religion’ or *‘sepa-
ration of church and state”? Usually
about 75 to 80 percent of the kids say,
‘“‘separation of church and state” is in
the Constitution, which of course it is
not.

The Senator from Rhode Island
talked about the genesis of that in re-
ferring to one of the Founding Fathers,
referring to the establishment clause
as erecting a wall of separation be-
tween church and state. But what were
they talking about? They were talking
about certainly the country from
which they came, which was England,
which had an established church. The
Government funded the church, as
many European countries did histori-
cally, for long periods of time. Cer-
tainly prior to the Reformation, the
Catholic Church was intertwined very
much so with the state. After the Ref-
ormation, each reform church had its
own country and was funded in many
cases.

People came to this country for reli-
gious freedom. They did not want an
established religion. But even at the
time in America there were certain
colonies that had affinities for dif-
ferent religions. Maryland, for exam-
ple—neighboring Maryland was consid-
ered more of a Catholic colony. Penn-
sylvania was home to the Quakers—on
down the line.

There was a concern that that could
come over here to this country, so they
put in this clause that we should not
have an established religion.

The difference is between the con-
stitutional provisions that allow for
the free exercise of religion and the
prohibition against the establishment
of religion. But this is really about
freedom of religion; in other words, to
practice whatever religious tenets you
want and for the government not to get
in your way in doing so.

What some are really arguing is free-
dom from religion, which | can tell you
is completely antithetical to what our
Founding Fathers believed.

We will have this debate. | am look-
ing forward to it because | think it is
important for the Senate, arguably the
greatest deliberative body in the world,
to talk about these important issues.

The role of faith in our society is
central. It is central to the success of
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America. One of the reasons we are a
successful country is because we are a
faith-filled country. One of the reasons
we are a faith-filled country is because
we have a tremendous marketplace of
ideas, whether it is the street-corner
preacher or the old church down the
street that has been there for cen-
turies.

We have a marketplace of ideas of
faith and that is what makes us: Peo-
ple out preaching the Word, talking
about the values that faith imparts and
the messages that faith imparts and its
relevance to people’s lives.

Here is a statistic | just marvel over.
There are more people who go to
church in America over a weekend,
church and synagogue and temple,
than to all the sporting events
throughout the entire year in America.
On one weekend, more people go to
their places of worship than to all the
sporting events that are held in Amer-
ica over the course of a year. That is
remarkable. It is a great thing about
America. It is what makes us unique.
It is because we have not established
religion. But it is not because we are
saying people need to be free from reli-
gion. | think that is one of the con-
cerns | have with the tack that the
Senator from Rhode Island was taking.

Let me mention a couple of issues.
Again, this is the beginning of a debate
that is not about this bill. I repeat, we
have taken everything having to do
with the concept of equal treatment
out of this legislation. We will save
that debate for another day. But there
are some things in this legislation I
would like to address very briefly.

| see the Senator from New Jersey. |
will not keep him long.

One of the items I am most excited
about in this legislation is a provision
called individual development ac-
counts. Senator LIEBERMAN and | and
Senator FEINSTEIN and many others,
who have been advocates of this legis-
lation for quite some time, are very ex-
cited about it being part of this initia-
tive. Individual development accounts
are a matched savings account for low-
income and low- to moderate-income
individuals who will have an oppor-
tunity to put up to $500 a year into a
savings account and have that
matched, dollar for dollar, up to $500.
So it will be $1,000 total.

It is an exciting opportunity for
these individuals to be able to put
money aside. For what? So they can
put it aside for three reasons: to buy a
home, to get education, higher edu-
cation, or, in some cases, technical
training, vocational training, as well
as start a small business, start a busi-
ness. So it is a way for people to save
for events in their lives that can trans-
form their future economically: better
education; a home, a place where they
can save, invest, and build equity.

As everybody knows in this Chamber,
the place where most people have the
bulk of their savings is in their home,
in the equity they have in their home.
So the opportunity for home owner-
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ship, and having that money for a
downpayment, is so important. And

IDASs create that opportunity.

And finally, for starting that small
business, being that entrepreneur—
that spirit really drives America and
really is the ladder of success so many
people in America have access to—we
want to create a nest egg for people to
be able to buy that first piece of equip-
ment. If you want to start a land-
scaping service, you can buy that lawn
mower, you can buy the other tools
you need to do that job, or a variety of
other interests people get engaged in as
their first business.

So we, Senator LIEBERMAN and I, are
very excited about this opportunity.
We think it builds not just the oppor-
tunity for access to the home or to the
education or to that small business,
but it builds the virtue of deferred
gratification. That is a virtue we some-
times do not practice very much in
America, but it is a virtue of delaying
the expenditure of that dollar, to put it
aside, to save it for something that is
more important than what you imme-
diately have before you. And when | am
talking about gratification, I am not
talking about luxuries. I am talking
about maybe simple things, maybe
very minor things in the lives of people
who are low to moderate income. But
deferring that to something that may
be transformational in their lives is
really something we should create in-
centives to do because, again, it helps
people move up that ladder of success
in America.

| see a couple of my colleagues are in
the Chamber. I am happy to yield the
floor for their input.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. | thank my col-
league from Pennsylvania.

Mr. DORGAN. Will the Senator from
New Jersey yield for a consent request?

I ask unanimous consent that | be
recognized for 10 minutes, following
the Senator from New Jersey, to speak
on the bill.

Mr. SANTORUM. Reserving the right
to object, | may have a Senator on the
way down to the Chamber who is try-
ing to fit in here. How long is the Sen-
ator from New Jersey going to speak?

Mr. LAUTENBERG. Less than 10
minutes.

Mr. SANTORUM. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Jersey.

Mr. LAUTENBERG. Once again, |
thank my colleague from Pennsyl-
vania. And | assure my friend from
North Dakota, although it is not my
time to give, | am happy he is going to
be recognized.

Mr. President, | want to take just a
few minutes to talk about the legisla-
tion before us, the CARE Act, and note
its timeliness, because | think funda-
mental to a lot of good ideas is the fact
that it is time to encourage participa-
tion in the spirit of harmony and unity
within our country.
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I have been struck by the fact | have
not heard a call for either participation
or voluntary—call it sacrifice, if you
will, although compared to what our
young men and women are doing in
Iraq, nothing we are going to do here
looks like that much of a sacrifice—but
it does show good intent. To me, that
is important.

So | am pleased the sponsors of this
bill, Senators LIEBERMAN and
SANTORUM, have agreed to make this
more palatable by removing controver-
sial language that raised some con-
stitutional and civil rights concerns.

The bill contains several very good
provisions, including changes to the
Tax Code we all hope will increase
charitable giving and certainly encour-
age the spirit of charitable giving, as
well as being an incentive.

In addition, the bill increases funding
for the social services block grant by
over $1 billion. That will restore some
of the cuts that have been made in the
program over the years. This increase
in the social services block grant fund-
ing will benefit thousands of Ameri-
cans who are suffering in this economy,
who truly need help.

If the President’s faith-based initia-
tive means anything, then, obviously,
this dedication of funding for chari-
table work by religious and secular
charities confirms that is an appro-
priate thing to do; that is, to look to
our charitable interests to firm up the
fact we do feel some commitment to
commemorate the sacrifice that is
being made by so many.

If this funding disappears in con-
ference, | think it would be tragic be-
cause it would say, OK, if it passes the
Senate—and | certainly hope and be-
lieve it will—and then suddenly this
mystery hole opens up between here
and the House of Representatives—and
these things often fall in it—then it is
left to people who have a curiosity
about what happened, as they say, on
the way to the other forum, when
things just disappear. But it is a con-
venient sleight of hand for those who
really don’t want to support it but
don’t want to be identified with with-
drawing their support.

So even though this bill is silent on
civil rights issues, the President’s over-
all faith-based initiative contains some
disturbing civil rights problems. The
President has announced several poli-
cies that | think should trouble Ameri-
cans who care deeply about civil jus-
tice and equality.

The President has issued an Execu-
tive order that authorizes organiza-
tions that receive Federal funding to
discriminate in employment—it is
based on religion—for Government-
funded positions. That is not fair, it is
not appropriate, and | certainly don’t
think it is appropriate for faith-based
organizations.

A policy that says ‘‘Catholics need
not apply’’ should never, ever be funded
by the Federal Government. If a reli-
gious group wants to restrict employ-
ment with their own money, that is
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their business, but they should not be
able to discriminate in staffing up Gov-
ernment programs paid for with public
dollars, tax dollars.

The American people agree. A poll by
the Pew Forum on Religion and Public
Life found that 78 percent of Americans
oppose allowing religious groups that
receive Federal funding to discriminate
in employment.

And it is not merely a hypothetical
problem. It is a real-life problem.

In Georgia, a man named Alan York-
er sent his resume to a Government-
funded faith-based program for trou-
bled youths. The position he sought
was paid for with taxpayer dollars. The
faith-based group said they were im-
pressed with his resume and called him
in for an interview. When Mr. Yorker
arrived, he was asked to fill out an ap-
plication form. The form asked for the
name of his church. He wrote in the
name of his synagogue. It also asked
for the name of his pastor, and he filled
in his rabbi’s name.

When he sat down for the interview,
he was told, straight out, they don’t
hire Jews. A former employee of the or-
ganization later told Mr. Yorker they
usually throw resumes with ““Jewish-
sounding names’’ in the trash, but they
did not recognize his last name as Jew-
ish.

This was a taxpayer-funded job to
perform social service work pursuant
to a Government program. And Presi-
dent Bush thinks maybe it is OK to
deny someone employment because
they are of a different persuasion.

The administration thinks it is fine
for a Government-funded program to
tell a Catholic or a Mormon they can’t
get a taxpayer-funded job simply be-
cause of their religion. Well, | disagree.
| think it is wrong. And | am going to
join my colleagues, Senators REeD and
DURBIN, in fighting it during this ses-
sion of Congress.

Again, | commend the sponsors of
this legislation. The Senator from
Pennsylvania did a very good job, | be-
lieve, in developing this legislation, for
removing the controversial provisions
from the bill before us.

I hope the bill will further the good
work that faith-based and secular char-
ities do every day. While this bill
moves in the right direction, the ad-
ministration is on, | believe, the wrong
track regarding civil rights. | hope the
President will reverse that course.

Mr. President, our faith should bring
us together, not divide us.

| yield the floor.

The PRESIDING OFFICER (Ms. MUR-
KOowskKl). The Senator from North Da-
kota.

Mr. DORGAN. Madam President, this
is a good piece of legislation. I am
pleased to rise in support and pleased
particularly that it is bipartisan legis-
lation that advances very important
interests.

A wise old fellow from my small
hometown once asked me if | had ever
seen a U-Haul hooked up to a hearse. |
said: No. He said: Well, it goes to show
you, you can’t take it with you.
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He is right. You can’t take it with
you. The question is, What do you do
with the resources you develop over a
lifetime? It seems to me you find ways
to help other people.

There is an old saying that we make
a living by what we get but we make a
life by what we give. The issue of chari-
table giving and providing nourishment
and incentives to the notion of chari-
table giving is a very important im-
pulse. This legislation advances that in
a significant way.

Two years ago | introduced S. 1375,
and then, in this Congress, S. 283. | am
pleased that these provisions were in-
cluded in this legislation by the Senate
Finance Committee. Let me describe
what they are and why they are so im-
portant.

The provisions in the CARE Act that
relate to the legislation | have intro-
duced, with some of my colleagues,
allow individuals to make tax-free out-
right gifts to charities from their IRAs
at age 70%2 and charitable life-income
gifts at age 59%.. The reason that is im-
portant—to be able to make tax-free
gifts from IRAs to charities—is they
won’t face adverse tax consequences
when they rollover that money from
their IRAs. The detrimental tax con-
sequences have persuaded some that
they can’t roll these assets over into a
charity.

I heard from a good many charities,
when | introduced this legislation 2
years ago, that people frequently ask
them about being able to give to a
charity by using their IRAs to make
the donation itself. But many donors
decide not to make a gift from their
IRA after they are told about the po-
tential tax consequences. Tax-free
charitable IRA rollovers will eliminate
this concern completely.

In his fiscal year 2004 budget, Presi-
dent Bush proposed allowing individ-
uals to make tax-free outright chari-
table IRA rollover distributions after
age 65. That proposal has a lot of
merit. But the approach taken in the
Public Good IRA Rollover Act, S. 283,
and that’s included in CARE Act, is su-
perior because it will not only allow di-
rect charitable IRA rollovers, but it
will allow tax-free life-income gifts
from the IRA at age 59%.. That means
the assets can be donated to the char-
ities, but the donor retains an income
stream from those assets. This ap-
proach would stimulate more chari-
table giving, while comporting with
the federal government’s policy of en-
couraging individuals to provide for
and safeguard adequate resources after
retirement. This is a very important
provision that could put billions of dol-
lars of additional dollars from a new
source to work for the public good.

I'm told that a senior Salvation
Army official once said that ‘“‘providing
for IRA charitable rollovers would be
the single most important piece of leg-
islation in the history of public chari-
table support in this country.”
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I don’t think he necessarily under-
states the proposition. Charitable giv-
ing is critically important. The mecha-
nisms by which we incentivize and nur-
ture charitable giving are in this legis-
lation and will advance the interests of
charitable giving across the country.

Let me make another point. This leg-
islation contains more than just that
provision. | single that provision out
simply because | have been working on
it a couple of years.

I ask unanimous consent to print in
the RECORD a list of principally North
Dakota organizations, 18 of them, that
have been working with me on this
proposition.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NORTH DAKOTA & FARGO-MOORHEAD CHAR-
ITIES THAT HAVE ENDORSED THE CHARITABLE
IRA ROLLOVER
1. North Dakota State University Founda-

tion, Fargo, ND; 2. University of North Da-

kota Foundation, Grand Forks, ND; 3. Beth-

any Homes, Inc., Foundation, Fargo, ND; 4.

Red River Zoological Society, Fargo, ND; 5.

Fargo Catholic Schools, Fargo, ND; 6. Oak

Grove Lutheran School, Fargo, ND; 7.

Meritcare Health System, Fargo, ND; 8.

Evangelical Lutheran Church in America,

Eastern North Dakota Synod, Fargo, ND; 9.

Red River Human Services Foundation,

Fargo, ND; 10. Eventide Homes, Moorhead,

MN; 11. Fargo-Moorhead Community The-

atre, Fargo, ND; 12. Plains Art Museum,

Fargo, ND; 13. Fargo-Moorhead Symphony,

Fargo, ND; 14. Village Family Service Cen-

ter, Fargo, ND; 15. Fargo-Moorhead Area

Foundation, Fargo, ND; 16. Foundation of

Grand Forks, East Grand Forks & Region,

Grand Forks, ND; 17. United Way of Fargo-

Moorhead, Fargo, ND; and18. Prairie Public

Broadcasting, Fargo, ND.

As of Monday, May 13, 2002.

Mr. DORGAN. The provision in the
CARE that deals with charitable de-
ductions for non-itemizers is also very
important. All of this coming together
is legislation | am proud to support. It
is a significant step for good.

Let me say one additional point. In
order to pay for these proposals—and
these proposals are paid for with a rev-
enue portion of the bill—there are addi-
tional curbs on tax shelters. | strongly
support that as a matter of good tax
policy. Last year, former IRS Commis-
sioner Rossetti told Congress:

Nothing undermines confidence in the tax
system more than the impression that the
average honest taxpayer has to pay his or
her taxes while more wealthy or unscrupu-
lous taxpayers are allowed to get away with
not paying.

He is correct. What we have seen,
with front-page stories in journals and
technical publications, as well as
major daily newspapers, is the growth
of abusive tax shelters. Shutting those
down makes a lot of sense. | don’t be-
lieve that there is a provision in this
bill that deals with the issue of moving
corporate headquarters overseas and
renouncing your U.S. citizenship in
order to save on taxes. But that is an-
other piece we ought to do as well.

I simply make the point that the
other piece of this bill that is impor-
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tant is we pay for this, and we pay for
it with good tax policy by curbing tax
shelters.

There are a lot of things in this coun-
try that are done that make people feel
good. One of those is the charitable
giving that Americans do. Americans
do a great deal of charitable giving.
They do it because they know there is
a need, and they know people who need
help can count on others who will offer
it. With respect to the provision | have
been working on, there is an impedi-
ment that has prevented people from
saying, | would like to roll over my
IRA assets to a charity and provide
that charity with resources it needs.
To do that under present law signifi-
cantly penalizes them through the Tax
Code. This legislation responds to that.

Allen Huffman on my staff and oth-
ers have worked together for a long
while on this particular provision of
the bill. There are other provisions
that have merit as well.

I thank the manager of the bill and
the ranking member of the committee
who bring it to the floor. When we pass
this—and we will—it will represent a
significant positive step toward good
public policy. | am pleased to support
it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, | con-
gratulate Senators SANTORUM and
LIEBERMAN and everybody else who has
had a voice and hand in shaping and
crafting the CARE legislation before
us. It makes a significant contribution
to the strength of volunteer organiza-
tions and charitable organizations. It
is a very significant contribution to
that wonderful cause and to this won-
derful land of ours. | commend them.

I would like to take a moment here
to highlight a provision in the man-
agers’ amendment to strengthen the
ability of the Securities and Exchange
Commission to detect, investigate, and
punish violations of Federal securities
law. This provision has been added to
the CARE Act, because we have had
the support and we have been able to
utilize the efforts of the managers of
this bill, Senators GRASSLEY and BAU-
cus, and of the chairman and ranking
member of the Banking Committee,
Senators SHELBY and SARBANES. This is
an effort that Senator BiLL NELSON and
| and others have been involved in for
some time. Now it will come to fru-
ition, at least in the Senate, tomorrow
when we adopt this legislation, includ-
ing the managers’ amendment.

I also thank the Securities and Ex-
change Commission for its assistance
in crafting this legislation and for the
agency’s support of our efforts to enact
it into law. Senator BILL NELSON and |
and others have been working on this
addition to the SEC enforcement pow-
ers for a long time. We are very grate-
ful to all those who have worked with
us, including Senators CORZzINE and
BIDEN who cosponsored the SEC Civil
Enforcement Act, S. 183, which we in-
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troduced earlier this year—in Janu-

ary—which is identical to the language

which is in the managers’ amendment.

The SEC Chairman, Bill Donaldson,
is very supportive of our SEC enforce-
ment legislation. I ask unanimous con-
sent that a letter from the SEC Chair-
man supporting this provision and de-
scribing it as one that will “‘signifi-
cantly supplement and strengthen the
Commission’s ongoing enforcement ef-
forts’ be printed in the RECORD at this
time.

There being no objection, the mate-
rial was ordered to be printed in the
Record, as follows:

U.S. SECURITIES
AND EXCHANGE COMMISSION,
Washington, DC, April 2, 2003.

Hon. CARL LEVIN,

Ranking Minority Member, Permanent Sub-
committee on Investigations, U.S. Senate,
Russell Senate Office Building, Washington,
DC.

DEAR SENATOR LEVIN: | want to express my
thanks for your recent introduction of S. 183,
your proposal to enhance the Commission’s
authority to seek civil penalties for viola-
tions of the Federal securities laws, increase
the penalties the Commission may seek, and
eliminate a procedural requirement that
may slow the Commission’s efforts to trace
and recover misappropriated investor funds.

I support this proposal, which was pre-
viously reflected in a bill you introduced in
the 107th Congress, to significantly supple-
ment and strengthen the Commission’s ongo-
ing enforcement efforts. | very much appre-
ciate your steadfast dedication to supporting
the work of the Commission in protecting in-
vestors.

Please do not hesitate to contact me or
Stephen Cutler, Director of the Division of
Enforcement, at (202) 942-4500 if we can be of
any assistance in this regard.

Sincerely,
WILLIAM H. DONALDSON,
Chairman.

Mr. LEVIN. Madam President, here is
a description of what the Levin-Nelson
provision would do.

First, the provision will grant the
SEC administrative authority to im-
pose civil monetary fines on any person
who violates Federal securities laws.
Under current law, only broker-dealers,
investment advisers, and certain other
persons are now subject to administra-
tive fines by the SEC. Our legislation
will allow the SEC to impose adminis-
trative fines on anyone who violates
Federal securities law, including, for
example, corporate officers, directors,
auditors, lawyers, or publicly traded
companies, none of whom are now sub-
ject to being fined by the SEC in ad-
ministrative proceedings. These fines,
of course, would be subject to judicial
review, as are all SEC administrative
determinations.

Last year, the Permanent Sub-
committee on Investigations, which |
then chaired, conducted an extensive
investigation into the collapse of
Enron. As a result of that investiga-
tion, the Subcommittee determined
that Enron’s board of directors and of-
ficers and certain major financial insti-
tutions assisted Enron in carrying out
deceptive accounting transactions and
other abuses that misled investors and
analysts about the company’s finances.
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The Subcommittee’s last Enron hear-
ing in December also highlighted the
fact that the SEC is in need of addi-
tional tools to deal with the individ-
uals and entities that participated in
Enron’s deceptive accounting or tax
strategies. Our legislation would give
to the SEC new authority to impose an
administrative fine on anyone who vio-
lates the Federal security laws—not
just broker-dealers or investment ad-
visers, but also corporate directors or
officers, employees, bankers, lawyers,
auditors, law firms, accounting firms,
corporations, financial institutions,
partnerships, and trusts.

Second, the provision will signifi-
cantly increase the maximum civil ad-
ministrative fine that the SEC is able
to impose on persons who violate Fed-
eral securities laws. The civil adminis-
trative fines that the SEC is currently
authorized to impose have statutory
maximums that, depending upon the
nature of the securities law violation,
range from a maximum of $6,500 to a
maximum of $600,000 per violation.
Again, the particular amount depends
upon the nature of the violation. In a
day and age when some CEOs make
$100 million in a single year, and a
company like Enron can report gross
revenues of $100 billion in a single year,
a civil fine with a maximum of $6,500 is
laughable. Here is what one SEC staff
stated about the current maximums in
a document dated June 2002, and this
explains why the agency is supporting
our legislation:

The current maximum penalty amounts
may not have the desired deterrent effect on
an individual or corporate violator. For ex-
ample, an individual who commits a neg-
ligent act is subject to a maximum penalty
of $6,500 per violation. This amount is so
trivial it cannot possibly have a deterrent ef-
fect on the violator.

QOur provision would increase the
civil fine maximums from a range of a
maximum of $6,500 to a maximum of
$600,000 per violation, depending on the
nature of the securities law violation,
to a range that goes from a maximum
of $100,000 to a maximum of $2 million
per violation. At a time when we are
seeing corporate restatements and mis-
conduct involving billions of dollars,
these larger fines are critical if the
fines are to have an effective deterrent
or punitive impact on wrongdoers.

Third, the Levin-Nelson provision
would grant the SEC new administra-
tive authority, when the SEC has
opened an official SEC investigation,
to subpoena financial records from a fi-
nancial institution without having to
notify the subject that such a records
request has been made, thereby bring-
ing the SEC’s subpoena authority into
alignment with the subpoena authority
of Federal banking agencies like the
Federal Reserve and the Office of the
Comptroller of the Currency. This au-
thority would allow the SEC to trace
funds, evaluate financial transactions,
and analyze financial relationships
without having to alert the subject of
an investigation to the SEC’s inquiry.

CONGRESSIONAL RECORD —SENATE

Under current law, the SEC either has
to give the subject advance notice of
the subpoena or spend precious time
seeking to obtain a court order to
delay notification.

Cases we are seeing today involve al-
legations of persons using offshore ac-
counts to move millions of dollars or
engage in complex transactions that
materially affect the financial state-
ments and tax returns of publicly trad-
ed companies in the United States. The
SEC must be able to look at financial
records quickly without giving the sub-
ject of the inquiry an opportunity to
move funds, change accounts, or fur-
ther muddy the investigative waters.

This authority is particularly impor-
tant in light of the Patriot Act of 2001,
which for the first time requires securi-
ties firms to detect and report possible
money laundering through U.S. securi-
ties accounts. The SEC cannot be ex-
pected to effectively monitor these
anti-money laundering efforts or act
quickly to trace possible terrorist fi-
nancing or other suspicious financial
conduct if, as is the case now, the SEC
must provide advance notice to inves-
tigative subjects or obtain court orders
granting delayed notification. No Fed-
eral banking agency operates under
these types of constraints in its anti-
money laundering efforts, and there is
no reason why the SEC should. Our
provision would modernize the SEC’s
oversight authority and bring it into
alignment with the Federal banking
agencies.

Last year, the Sarbanes-Oxley law
strengthened law enforcement and
stiffened penalties for Federal securi-
ties crimes. By enacting the Levin-Nel-
son provision this year, Congress would
help put some teeth into SEC enforce-
ment on the civil side. We originally
offered this legislation as an amend-
ment to the Senate bill that resulted in
the Sarbanes-Oxley Act, but were un-
able to obtain a vote before time ran
out. That is why we are back.

Investor confidence in U.S. capital
markets has not been fully restored,
and Congress needs to provide strong
leadership to assure U.S. investors that
their interests are protected. A Vig-
orous SEC that can act quickly to im-
pose civil fines on those who violate
Federal securities laws can help restore
investor confidence in the effectiveness
of U.S. securities laws and capital mar-
kets. In addition, since many securities
violations warrant civil rather than
criminal treatment, strengthening the
SEC’s civil enforcement authority
would help streamline the available
civil enforcement options and give the
SEC better tools to fashion appropriate
civil penalties.

Again, | thank my colleagues for sup-
porting this provision.

Madam President, | ask unanimous
consent that a letter from the former
Chairman of the SEC, Harvey Pitt,
dated August 30, 2002, also endorsing
this legislation be printed in the
RECORD at this time.

S4947

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SECURITIES AND
EXCHANGE COMMISSION,
Washington, DC, August 30, 2002.

Hon. CARL LEVIN,

Chairman, Permanent Subcommittee on Inves-
tigations, U.S. Senate, Russell Senate Office
Building, Washington, DC.

DEAR CHAIRMAN LEVIN: This letter re-
sponds to your letter of August 9th, seeking
my views on your proposal to enhance the
Commissions’ authority to seek civil pen-
alties for violations of the federal securities
laws, increase the penalties the Commission
may seek, and eliminate a procedural re-
quirement that may slow the Commission’s
efforts to trace and recover misappropriated
investor funds.

The three additional enforcement tools
you contemplate reflect recommendations
we have made previously in an effort to fa-
cilitate our goal of achieving “‘real-time en-
forcement.” Especially in light of recent
events, | believe these proposals would en-
hance our efforts and the interest of inves-
tors. As you know, during this Congressional
session, with the bipartisan support of Con-
gress and the Administration, the Commis-
sion already has been given, and has begun
to implement, greater authority to pursue
and punish corporate wrongdoers and en-
hance corporate accountability. The addi-
tional authority about which you inquire
would be a welcome addition to our enforce-
ment arsenal, if the proposals achieve bipar-
tisan support.

Again, thank you for your interest in
strengthening penalties for securities fraud
violations. Please do not hesitate to contact
me or Stephen Cutler, Director of the Divi-
sion of Enforcement, at (202) 942-4500 if we
can be of further assistance.

Yours truly,
HARVEY L. PITT.

Mr. LEVIN. Madam President, |
thank the managers and all the other
persons who worked with us to get this
legislation included in the managers’
amendment and, hopefully, passed to-
morrow.

Mr. SARBANES. Madam President, |
rise in support of the Levin-Nelson pro-
vision included in the managers’
amendment to the CARE Act of 2003.
This provision, the SEC Civil Enforce-
ment Act, will strengthen the Securi-
ties and Exchange Commission’s au-
thority to prosecute securities fraud
violations and augment investor pro-
tection. Senator LEVIN is to be com-
mended for his unwavering advocacy
on behalf of investors and his role in
ensuring that our capital markets re-
tain their reputation as being the fair-
est, most efficient, and most trans-
parent in the world.

The Levin-Nelson provision has the
full support of the SEC Chairman, Wil-
liam Donaldson, and it has been sup-
ported by the full Commission and by
former SEC Chairman, Harvey Pitt,
who remarked that this provision
would promote the SEC’s goal of
achieving ‘“‘real-time enforcement.”
The legislation has been sought by the
SEC’s Enforcement Division because it
will eliminate inefficiency, provide the
SEC with additional flexibility, and
strengthen the Commission’s ability to
hold securities law violators account-
able for their actions.
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The SEC Civil Enforcement Act ef-
fectively complements the statutory
framework created by the Public Com-
pany Accounting Reform and Investor
Protection Act of 2002—the ‘“‘Sarbanes-
Oxley Act.” Against the backdrop of a
series of corporate scandals and a se-
vere drop in investor confidence last
year, the Sarbanes-Oxley Act sought to
take steps to ensure investors that cor-
porate executives and financial reports
are trustworthy, accountants and ana-
lysts independent, and that the SEC
has adequate resources and enforce-
ment authority to fulfill its mandate.

In its continuing, ‘“‘real-time” inves-
tigation into accounting irregularities
at HealthSouth Corp., the Commission
has put these new powers to work. As
The Wall Street Journal of April 4
noted, ‘‘the HealthSouth inquiry has
already netted eight criminal convic-
tions, accomplishing in just weeks
what might have stretched across
months or even years in the past.”

The Levin-Nelson provision will sig-
nificantly buttress the SEC’s enforce-
ment efforts in this area. | urge enact-
ment of the provision to further pro-
tect securities investors and help as-
sure the U.S. capital markets remain
the envy of the world.

The PRESIDING OFFICER. Who
yields time?

Mr. SANTORUM. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. NELSON of Florida Mr. Presi-
dent, | ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr. FITz-
GERALD). Without objection, it is so or-
dered.

Mr. NELSON of Florida. Mr. Presi-
dent, | wish to talk about the CARE
Act. | rise to speak in favor of the
Charity Aid Recovery and Empower-
ment Act, or the CARE Act.

As the Senate is considering this leg-
islation, it is important to remember
both Republicans and Democrats have
cosponsored the CARE Act. This re-
flects the bipartisan spirit of this legis-
lation which out of this legislative cal-
dron was created by compromise, and
we had last year as the goal of increas-
ing charitable giving and helping the
needy.

In light of the uncertain economy,
charities across the Nation are serving
the needs of more people with fewer re-
sources. This particular legislation is
an opportunity to encourage Ameri-
cans to help their neighbors, commu-
nity, and their country by giving. By
extending the charitable contribution
deduction for 86 million Americans who
do not itemize their tax returns, and
allowing people to make charitable
contributions from their individual de-
velopment accounts, IDAs, this legisla-
tion creates incentives for giving to
charity.

This legislation also provides an en-
hanced charitable deduction for res-

The
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taurants and businesses that make do-
nations of food to charitable organiza-
tions. For some two decades, my wife
Grace and | have been working with or-
ganizations to distribute food to the
hungry. One such organization is back
in our State of Florida. It is actually a
part of our State Department of Agri-
culture. Its name is Farm Share. What
it operates on is the original concept of
gleaning, which was a biblical concept.
In biblical times it was their social se-
curity system. When the farmers would
go in and harvest the field, they would
leave the rest of the crop so that then
the poor people could come into the
field and harvest the remaining crop,
called gleaning; that was their way to
support those least fortunate in the so-
ciety of the day.

When you take that ancient concept
and bring it forward to today, look at
all the crops that are wasted. So this
concept of Farm Share, a part of our
State Department of Agriculture, al-
though not going directly into the
field, what we find is enormous
amounts of edible food wasted in the
distribution process—in the collection,
in the actual harvesting, then at the
packinghouse and the rest of the dis-
tribution process.

So what Farm Share does is go to the
packinghouse where tomatoes, for ex-
ample, a winter crop in south Florida,
might have a blemish on them. They
are completely edible, but they might
not be marketable for that particular
company buying those tomatoes. Or a
company that uses a lot of tomatoes,
such as McDonald’s Corporation, wants
a tomato of a certain size. So the to-
matoes that are not that size are dis-
carded. But it is good food that is going
to waste. It is a form of gleaning, to
save that, to have it packaged, and
then ready for distribution.

When my wife and | announce a dis-
tribution and we reach out to all the
soup kitchens and reach out to the
churches that are so effective through-
out the communities in distributing
food to the poor, when we send word
out that the next morning there is
going to be a distribution of food, and
you arrive the next morning, there is a
lump in your throat to suddenly see
the lines of hundreds of hungry people
in America; that they are so grateful,
so orderly, so polite, and so thankful
for the food that is going to be distrib-
uted.

It is not unusual | would come as a
cosponsor of this act and be very
thankful that the Senate is considering
it. It looks as if we have our differences
worked out, and we are going to be able
to pass it. This new legislation is more
than just tax provisions. Individual de-
velopment accounts are also expanded
in this legislation. These IDAs are spe-
cial savings accounts that offer match-
ing contributions from participating
banks or community organizations.
This innovative program encourages
low-income families to build assets and
proposes reduced costs for banks and
community organizations that offer
the IDAs.
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This legislation also increases the
funding for the social services block
grant. That supplies States with re-
sources to support a variety of social
services. These funds can be used to as-
sist the elderly and disabled so they do
not need to enter institutions. Those
funds can also be used to prevent child
and elder abuse and to prevent things
that go on that we read about in the
newspaper that we shudder at in regard
to the care of our elderly. These funds
can be used to provide child care, to
promote and support adoption, and
many other purposes.

By creating tax incentives for chari-
table contributions we can help sup-
port and give incentives to the natural
instincts of the American people,
which are to be generous, to give. When
they do, faith-based and community or-
ganizations can pass on the gains to a
community.

We know that faith-based groups are
doing good work all over the country,
and their work is already being funded
by Federal dollars because they are
running programs that work to better
people’s lives. These faith-based groups
operate soup kitchens, they run home-
less shelters, and they rehabilitate
drug users. Our Nation already funds
many of these programs. | have seen
these programs all over Florida. | have
seen them here in Washington, DC.
Anyone would be amazed just a stone’s
throw from where we are in the U.S.
Capitol at the kinds of programs going
on in the inner city to feed the poor
and minister to the least privileged in
society.

Lives have been changed. | have seen
cities, particularly the inner cities,
being transformed from neglect to re-
spect.

This legislation is all about grass-
roots change, change from the ground
up, by people who are close to the prob-
lems and who care enough to take up
the challenge.

I have cosponsored this legislation
before. | am going to continue to work
with our colleagues to try to find ways
to help those who help others.

This is one way. As we have been
considering this emergency funding
bill that we just passed and that is now
in the conference committee, | thank
the Senate for increasing the food aid.
Back earlier when we were considering
legislation, the task fell to me to in-
crease the appropriation with regard to
food aid, particularly destined for Afri-
ca, where they are experiencing an-
other enormous drought which has
caused a great deal of famine and
death. The United States is a generous
country. So, too, from our generosity,
when we see a problem such as that, we
want to try to take care of it.

We passed a level of increased food
aid here at $500 million. It was watered
down in conference to $250 million. A
lot of that money was squirreled away
from Africa to meet the food needs
there will be in Iraq. Because of that, a
few nights ago on this floor we agreed
to an amendment to the emergency
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supplemental appropriations bill that
would have an additional $600 million
to go for emergency food assistance.
That will then be able to get to Africa
with all of its famine that is ravaging
the land.

It is my hope, as the Appropriations
Committees are meeting in conference
right now on the emergency supple-
mental to determine the final outcome,
that they will honor all those images
they have seen on television of starv-
ing children and they will not reduce
that $600 million very much.

It is with this spirit of thanks, of hu-
mility, and thanksgiving that I come
to speak on behalf of this legislation
and to thank the Senate and the many
participants here who have worked out
all the kinks in this legislation so we
could pass it in a unanimous fashion.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

——————

UNANIMOUS CONSENT REQUEST—
NOMINATION OF PRISCILLA OWEN

Mr. BENNETT. Mr. President, as in
executive session, | ask unanimous
consent that there be an additional 6
hours for debate on the Owen nomina-
tion, provided further that the time be
equally divided between the chairman
and ranking member of the Judiciary
Committee, or their designees, and
that following the conclusion of that
time, the Senate proceed to a vote on
the confirmation of the nomination,
with no intervening action or debate.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Reserving the right to ob-
ject, we on this side are perplexed. We
have indicated to the majority leader
that there are at least three circuit
judges who, with just a little bit of
work, could be approved this week. The
average during the Clinton 8 years was
eight circuit judges a year. If the three
were approved, that would be five al-
ready by Easter.

One of those is Edward C. Prado of
the Fifth Circuit. They could go to
that tomorrow—tonight. So we believe
there is more here than meets the eye.
There are three circuit judges who are
available with just a little bit of work.
This has all been discussed with the
majority leader.

So for these and many other reasons,
| object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BENNETT. Mr. President, | mod-
ify the request to 10 additional hours.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Yes. Mr. President, reserv-
ing the right to object, we have ap-
proved, during the time President Bush
has been President, 116 judges. Two
have been turned down—116 to 2. One of
those who was turned down is back.
Owen is back. This would be the first
time in the history of this country that
a judge who has been turned down is
back and would be approved.
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The hours that have been suggested
by my friend from Utah | appreciate
very much, but there are productive
things that could be done during those
10 hours, including the approval of
more judges. There could be at the end
of this week 120 judges instead of 116.

|1 object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BENNETT. Mr. President, |1 ask
if any number of hours would be suffi-
cient for the Senator from Nevada.

Mr. REID. Speaking for the Senator
from Nevada, there is not a number in
the universe that would be sufficient.

————
MORNING BUSINESS

Mr. BENNETT. Mr. President, |1 ask
unanimous consent that the Senate
proceed to a period for morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

CUBAN OPPRESSION

Mr. NELSON of Florida. Mr. Presi-
dent, |1 wish to call the attention of the
Senate to the important events hap-
pening right now in the island nation
of Cuba. Over the past several weeks,
Fidel Castro has been rounding up de-
mocracy activists, independent jour-
nalists, librarians, and signers of the
Varela Project and throwing them in
jail.

Fidel Castro has used the world’s
focus on the war in lraq to divert at-
tention in order for him to brutally
crack down and further oppress Cubans
who yearn for freedom. It has been dif-
ficult to get the exact number, but we
think it is approximately 80 Cubans
who have been arrested. Yesterday, a
number of those activists who had been
arrested were sentenced to terms of 15
to 25 years—if you can believe that—on
charges of ‘“‘undermining the socialist
state.” It is reported that at least 11 of
those could get life sentences, and at
least one could get the death penalty.

| take the floor of the Senate to call
to its attention that last night the
Senate passed S. Res. 97, a resolution
introduced by this Senator from Flor-
ida and cosponsored by the junior Sen-
ator from Virginia, Mr. ALLEN. The res-
olution passed the Senate unani-
mously. It condemns these actions, and
it calls for the release of the prisoners
of conscience in Cuba.

Why did the Senate want to take a
stand, and why do we want to bring
further attention to this other than
has already been in the Nation’s news-
papers, pointing out that under the
cloak of the world’s attention being di-
verted to Iraq, Fidel Castro has started
this crackdown and these arrests and
these sentences, even possibly a death
sentence? Well, it goes back to the fact
that the Cuban Government does not
like the world’s attention that has
been brought to the courageous 11,000
people who signed the petition under
the Cuban law—the Cuban Constitu-
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tion—which said that if at least 10,000
people sign a petition, the issues in
that petition are then brought to the
national assembly for action. Not only
did 10,000 brave, courageous Cuban
souls sign that petition, but over 11,000
did. It called for actions that you and
| take for granted.

It called for freedom of speech, free-
dom of the press, release of political
prisoners, and a free enterprise econ-
omy. It called for them to be brought
before the Cuban National Assembly.

The Varela Project embodies the
principles upon which all the world
agrees: the right of the Cuban people to
petition their government for civil and
human rights, including free and fair
elections.

The leader of this project, Oswaldo
Paya, has continued to advance this
important project at great risk to him-
self, his family, and his associates.

In May of 2002, Oswaldo Paya led a
group of Cuban citizens who delivered
exactly 11,020 verified signatures to the
Cuban National Assembly supporting
that referendum on civil liberties and
all of the issues | have mentioned.

These are basic rights to which any-
one is entitled. Recent reports indicate
that the Varela network has been espe-
cially targeted in this crackdown by
Fidel Castro. | take us back to last
year, realizing the courageous effort by
Senor Paya and the signers of that pe-
tition.

I sponsored and this Senate adopted
the resolution 87 to 0, with the help of
other supporters of the resolution, Sen-
ator DobD and Senator Helms. That
resolution commended the Varela
Project and Oswaldo Paya. It was an
early step to providing international
attention and support to Mr. Paya and
those who signed on to the Varela
Project.

The resolution that was adopted last
year 87 to 0 was obviously bipartisan,
and the resolution that was just adopt-
ed last night is similarly bipartisan
and builds on that previous consensus
and highlights that upon which we can
all agree. What is that?

The resolution that was adopted last
night condemns the recent arrest and
other intimidation tactics against de-
mocracy activists by the Castro re-
gime, and it calls on the Cuban Govern-
ment to immediately release those im-
prisoned during the most recent crack-
down for the acts that the Government
of Cuba wrongly deems ‘‘subversive,
counter revolutionary, and provoca-
tive.”

The resolution adopted last night
also reaffirms S. Res. 272, the Varela
Project resolution, that the Senate
unanimously agreed upon last year,
which calls for, among other things,
amnesty for all political prisoners. The
resolution we adopted last night
praises the bravery of those Cubans
who, because they had simply practiced
free speech and signed the Varela
Project petition, have now been tar-
geted in this most recent government
crackdown.
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