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In fact, I think it is very unfortunate
that physical education has been
dropped from so many of our schools,
that so many of our youngsters not
only do not have the opportunity to
discharge energy and engage in phys-
ical activities, but to learn about
sports, to find out that maybe some-
thing would inspire their passion and
their commitment.

There are other ways to ensure that
all boys and girls, all men and women
have the opportunity for athletic expe-
riences, to participate on teams.

I was somewhat distressed, when the
Commission was appointed, with the
number of Commissioners who rep-
resented an experience that is not the
common experience; namely, the expe-
rience of very high stakes, big college
and university football, which of
course is important; I very much be-
lieve that. But that is only one sport,
and it is a very expensive sport.

I think there are ways, without tak-
ing anything away from anyone—boys,
girls, men, women—that we can listen
to the voices of experience, such as
Julie’s and Donna’s, and come to recog-
nize that there may be other reasons,
besides the law, that some men’s teams
have been discontinued, which I am
very sorry about and wish did not have
to happen and believe should not have
happened if there had been a fairer al-
location of athletic resources across all
sports.

So I think we can come to some
agreements that would serve perhaps
to create additional opportunities, but
we should not do it to the detriment of
girls and women.

I appreciate the opportunity to come
to the floor to recognize this very im-
portant piece of legislation which has
literally changed the lives of girls and
women and should continue to do so.
What we ought to be doing is looking
for ways we can enhance the physical
activity, the athletic, competitive op-
portunities of boys and girls.

One of the biggest problems we have
confronting us now is obesity among
young people. We need to get kids mov-
ing again. We need to get them in orga-
nized physical education classes, intra-
mural sports, interscholastic sports,
afterschool sports, and summer sports,
so they can have an opportunity to de-
velop their bodies and their athletic in-
terests, as well as their minds and
their academic pursuits.

Mr. KYL. Mr. President, also, for the
information of my colleagues, ‘‘Open to
All,”” the report of the Secretary of
Education’s Commission on Oppor-
tunity in Athletics can be found at
http://ed.gov/pubs/titleixat30/
index.html.

HOMELAND SECURITY

Mrs. CLINTON. Now, Mr. President,
on another issue that is of deep con-
cern to me, I come also to raise ques-
tions about our commitment to home-
land security. This is something I have
come to this Chamber to address on nu-
merous occasions, starting in those
terrible days after September 11, 2001.
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And it is an issue I will continue to ad-
dress in every forum and venue that I
possibly can find because, unfortu-
nately, I do not believe we have done
enough to protect ourselves here at
home.

On February 3, Mitch Daniels, the Di-
rector of the Office of Management and
Budget, said:

There is not enough money in the galaxy
to protect every square inch of America and
every American against every conceived
threat.

This statement bothered me at the
time. It has continued to bother me. I
suppose, on the face of it, it is an accu-
rate statement. Not only isn’t there
enough money in the United States,
the world, or the galaxy to protect
every square inch, but what kind of
country would we have if we were try-
ing to protect every square inch? That
would raise all sorts of issues that
might possibly change the character
and quality of life here in America.

But I do not think that is what really
motivated the statement. The state-
ment was a kind of excuse, if you will,
as to why this administration has con-
sistently failed to provide even the ru-
dimentary funding that we have needed
for our first responders and to deal
with national security vulnerabilities.

We have learned, in the last few
months, that threats do exist all over
our country. It is not just New York
City or Washington, DC, that suffered
on September 11. We know that in the
months since then, we have seen many
other parts of our country respond to
alerts—our latest orange alert—which
have required huge expenditures of re-
sources in order to protect local water
supplies, bridges, chemical plants, nu-
clear powerplants, to do all that is nec-
essary to know that we have done the
best we can.

Life is not certain. There is no way
any of us knows where we will be in an
hour or in a day or in a year. But what
we try to do is to plan for the worst,
against contingencies that might un-
dermine our safety. And then we have
to just hope and trust and have faith
that we have done enough. But if we do
not try, if we do not make the commit-
ment, if we do not provide the re-
sources, then we have essentially just
put up our hands and surrendered to
what did not have to be the inevitable.

When I heard Mr. Daniels make that
comment, I thought to myself, if you
had made a list of every community in
America that might possibly be a site
for an al-Qaida terrorist cell, I am not
sure that Lackawanna, NY, would have
made that list. It is a small community
outside of Buffalo where the FBI, in co-
operation with local law enforcement,
uncovered such a cell of people who had
gone to Bin Laden’s training camps in
Afghanistan and then come back home,
most likely what is called a sleeper
cell. Their leader was in Yemen where
one of our predator aircraft found him
and took action against him and his
compatriots who are part of the al-
Qaida terrorist campaign against us. If
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we were just thinking, where should we
put money to protect ourselves, I am
not sure Lackawanna, NY, would have
been on that list. Yet we have reason
to believe it should be on any list any-
where. Just yesterday four men in Syr-
acuse, NY, were accused of sending mil-
lions of dollars to Saddam Hussein.

I don’t know that we can sit here in
Washington and say: Well, we can’t
possibly protect everybody so we
shouldn’t protect anybody. But that
seems to be the attitude of this admin-
istration. That is what concerns me
most. We should be doing everything
we possibly can to make our country
safer. We should be thinking 24 hours a
day, 7 days a week about new steps,
smart steps that we should be taking.
Why? Because that is what our enemies
do when they think about how to at-
tack us. If somebody is on CNN or the
Internet, it doesn’t stop at our borders.
That is viewed and analyzed in places
all over the world. We know that they
are working as hard as they possibly
can to do as much harm to us and our
way of life as they possibly can.

Since September 11, our first re-
sponders, our mayors, police and fire
chiefs have said over and over again
they need Federal support so they can
do their jobs to protect the American
people. During this recent code orange
alert, they have done a remarkable job.
They have responded to their new re-
sponsibility as this country’s frontline
soldiers in the war against terrorism
with grace, honor, and a dedication
that Washington should emulate.

We have had the opportunity to do
so. We could have already had in the
pipeline and delivered more dollars to
pay for needed training, personnel,
overtime costs, equipment, whatever it
took as determined by local commu-
nities that they require to do the job
we expect them to do. But every time
the Senate has tried to do more for our
first responders, the administration
and some in Congress have said we
should do less.

Senator BYRD stood right over there
last summer and offered an amend-
ment, which the Senate supported,
that would have provided more than
$5.1 billion in homeland security fund-
ing. It included $5685 million for port se-
curity; $150 million to purchase inter-
operable radio so that police, fire-
fighters and emergency service workers
can communicate effectively, a prob-
lem we found out tragically interfered
with communication on September 11
in New York City; another $83 million
to protect our borders. But in each
case, despite having passed it in the
Senate, the administration and Repub-
lican leaders settled for far less. They
called such spending ‘‘unnecessary.’”’ In
some cases, such as the funding for
interoperable radios, not only did we
not get the increase to buy this critical
equipment, the funding was cut by $66
million.

It was during that debate that we
needed the administration’s support.
But instead, they opposed such efforts,
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and the President himself refused to
designate $5.1 billion last August as an
emergency to do the kinds of things
that mayors and police chiefs and fire
chiefs and others have been telling me
and my colleagues they desperately
need help doing.

The paper today says the President
acknowledges we need to do more. I
welcome that acknowledgment. But I
have learned that we have to wait to
see whether the actions match the
words. We have to make sure this new
awareness about having shortchanged
homeland security doesn’t translate
into taking money away from the func-
tions that firefighters and police offi-
cers are called upon to do every day,
transferring it across the government
ledger, relabeling it counterterrorism,
and wiping our hands of it and saying:
We did it.

That just doesn’t add up. That is
what they tried to do for the last year,
take money away from the so-called
COPS program, which put police on the
beat onto our streets, which helped to
lower the crime rate during the 1990s,
taking money away from the grants
that go to fire departments to be well
prepared to get those hazardous mate-
rials, equipment, and suits that will
protect them and claiming that we
take that money away, we put it over
here, and we say we have done our job.
That is just not an appropriate, fair-
minded response.

We cannot undo the past, but every
day we don’t plan for the future is a
lost day. I don’t ever want to have a
debate in the Senate about what we
should have done or we could have done
or we would have done to protect our-
selves, if only we had taken as seri-
ously our commitment to homeland se-
curity as the administration takes our
commitment to national security.

Last month I issued a report about
how 70 percent of the cities and coun-
ties in New York are not receiving any
Federal homeland security funding. I
commissioned this study because I
wanted to know for myself whether
maybe some money had trickled down
into their coffers that I was not aware
of. Well, 70 percent say they had gotten
nothing; 30 percent say they had gotten
a little bit of the bioterrorism money
that we had appropriated. But then I
also asked them, how much did they
need and what did they need it for and
how did they justify their needs. And I
must say, most of the requests were
very well thought out, prudent re-
quests for help that in this time of fall-
ing revenues and budget crunches, city
and county governments just cannot do
themselves.

When that orange alert went out a
week or so ago, what happened? I know
in New York City, if you were there,
you would have seen an intense police
presence because our commissioner of
police, our mayor, knew they had to re-
spond. They had to get out there and
keep a watchful eye. But there was no
help coming from Washington for them
to do that. It may be a national alert,
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but it is a local response. And we are
not taking care of the people we expect
to make that response for us.

Then I was concerned to see that in
so many of the discussions of potential
weapons of mass destruction, doctors
and nurses and hospital administrators
are saying: We are not ready. We do
not have the funding. We don’t even
have the funding to do the preventive
work, the smallpox vaccination. We
don’t have the means to be ready for
some kind of chemical or biological or
radiological attack.

When we had the incident a few
months ago of the shoulder-fired mis-
sile that was aimed at the Israeli air-
line in Kenya—thankfully it missed—I
called the people in the new Depart-
ment of Homeland Security. I said:
What are our plans? How do we respond
to the threat posed by shoulder-fired
missiles?

The response I got back was: Well,
that is a local law enforcement respon-
sibility.

Are we going to provide more funding
so we can have more police patrols on
the outskirts of large airports similar
to the ones we have in New York and
other States have?

Well, no, that is not in the cards. You
just go out there and keep an eye out
for those shoulder-fired missiles.

Time and time again we hear about a
threat. We hear the conversations from
our government officials. We listen to
the experts tell us what we have to be
afraid of. And if you are a police chief
or a fire chief sitting in any city in our
country, you are sitting there in front
of the television set saying to yourself:
My goodness, how am I going to pro-
tect my people? How am I possibly
going to do the work I need to do when
my State budget is being cut, when my
local budget is being cut, when the
Federal budget is not providing me any
resources? How am I going to do that?

It is a fair question. Yet when we dial
911, we expect that phone to be an-
swered, not in this Chamber, not down
at the other end of Pennsylvania Ave-
nue in the White House, but right in
our local precinct and our local fire-
house. Yet in place after place around
America, we read stories about police
being laid off or being enticed into
early retirement to save money,
firehouses being closed or firefighters
being encouraged to take early retire-
ment, not filling classes in the police
and fire academy.

There is something wrong with this
picture. Now, we have done all we
know to do to give our men and women
who wear military uniforms every bit
of support we believe they need. If we
are going to put them in harm’s way,
then we owe it to them, to their fami-
lies, to equip them and train them, and
give them the best possible protection
so they can fulfill their mission with-
out harm to themselves.

But this is a two-front war. We hear
that all the time. My gosh, there is
nothing else coming across the air-
waves except about what is happening
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in the Persian Gulf and on the Korean
peninsula and what is happening with
al-Qaida. We know we are in a global
war against terror and against weapons
of mass destruction. That is good of-
fense. We need to be out there trying to
rid the world of weapons of mass de-
struction, rid the world of tyrants and
dictators who would use such weapons.

But what about defense? What about
what happens here at home? We have
not done what we need to do to protect
our homeland or our hometowns. That
is absolutely unacceptable. The one
thing we have learned from the horrors
of September 11 is that in this new
globalization of transportation and in-
formation we now live in, boundaries
mean very little. Part of the reason we
were immune from attack through
many decades—with the exception of
Pearl Harbor and the attack on this
city and on Baltimore in the War of
1812—is we were protected by those big
oceans, and with friendly neighbors to
the north and south. But those days
are gone. You can get on a jet plane
from anywhere. You can be in a cave in
Afghanistan and use your computer.
You can transfer information about at-
tacks and about weapons of mass de-
struction with the flick of a mouse.

So we have to upgrade and transform
our homeland defense, just as we have
to think differently about our military
readiness and capacity. This does not
come cheaply. This is not easy to do. I
spend a lot of time talking with police,
firefighters, hospital administrators,
and front line doctors and nurses; they
are ready to make the sacrifice to per-
form in whatever way they are ex-
pected to do so to protect us. But we
are not giving them the help they need.

Now, we can remedy this. It was a
good sign when the President admitted
today that he and his administration
have not funded homeland security,
and I am glad to hear they have finally
admitted that. But now we have to do
something about that admission. It
cannot be just a one-day headline. We
have to figure out, OK, now that you
are seeing what we see, what we have
been worried about, let’s do something.
Let’s make sure that whatever budget
is sent up here has money in it for
these important functions, so we can
look in the eyes of our police officers,
firefighters, and emergency providers,
and say we have done the best we know
how to do.

That doesn’t mean we are 100 percent
safe. There is no such thing. That is
impossible. That is not something we
can possibly achieve. But we have to do
the best we can. I believe it is probably
a good old adage to ‘‘hope for the best,
but prepare for the worst.” When you
have done all you knew how to do,
when something does happen, hope-
fully, you are prepared to deal with it.

From my perspective, Mr. President,
this is a national priority that cannot
wait. Many of the commentators and
pundits of the current theme talk
about the likely military action neces-
sitated by Saddam Hussein’s refusal to
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disarm, and point to the possibility
that such action will trigger an up-
surge in potential attack not only here
at home but on American assets and
individuals around the world. It would
be impossible to write any scenario
about the next 10 years without taking
into account the potential of future
terrorism.

But what is not impossible—in fact,
what is absolutely necessary—is for us
to be able to say to our children and
the children of firefighters and police
officers and emergency responders that
we did all we knew to do; we were as
prepared as we possibly could be. That
is what I want to be able to say, and I
know we cannot do that without the
resources that will make it a real
promise of security, instead of an
empty promise.

So, Mr. President, it is my very
strong hope that in the wake of the ad-
ministration’s recognition of the fail-
ure thus far to fund homeland security,
now we can get down to business; that
we not only can fund it, but do it
quickly, get the money flowing, and
get local communities ready to imple-
ment it, and we can get about the busi-
ness of making America safer here at
home. I will do everything I can to re-
alize that goal. I look forward to work-
ing with my colleagues on both sides of
the aisle as we provide the kind of
homeland security Americans deserve.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. PRYOR. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SUNUNU). Without objection, it is so or-
dered.

Mr. PRYOR. Mr. President, I ask
unanimous consent that I be permitted
to speak in morning business for up to
25 minutes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.
The Senator from Arkansas is recog-
nized.

(The remarks of Mr. PRYOR are print-
ed in today’s RECORD under ‘“‘Morning
Business.”’)

Mr. SUNUNU. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I rise
once again to speak in support of the
confirmation of Miguel Estrada, an ex-
ceptionally well qualified nominee who
does not deserve to have his nomina-
tion obstructed by this filibuster. I
have been a strong supporter of Mr.
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Estrada’s since he came before the Ju-
diciary Committee last year. At that
time, I argued that his nomination
should come up for a floor vote, but we
were not allowed to vote on his nomi-
nation then. Here we are a year later,
and I am still strongly supporting Mr.
Estrada, and I am still arguing for a
floor vote, and that vote is still being
refused. I think it is shameful to con-
tinue holding up the vote on this very
qualified judicial nominee, who, by the
way, will make an excellent member of
the US Court of Appeals for the DC Cir-
cuit.

I know my colleagues heard Mr.
Estrada’s credentials many times last
week. In fact, I am pretty sure that
some of my colleagues could quote his
credentials in their sleep. However, I
think it is important that the Senate
is reminded of how qualified this nomi-
nee is who is being filibustered. Not
only is he regarded as one of the Na-
tion’s top appellate lawyers, having ar-
gued 15 cases before the Supreme Court
of the United States, but the American
Bar Association, which I think Demo-
crats consider the gold standard of de-
termination of the person’s qualifica-
tions to be a judicial nominee, has
given him a unanimous rating of, in
their words, ‘‘well qualified.” This hap-
pens to be the highest American Bar
Association rating. It is a rating they
would not give to just any lawyer who
comes up the pike. According to the
American Bar Association, quoting
from their standard:

To merit a rating of well qualified, the
nominee must be at the top of the legal pro-
fession in his or her legal community, having
outstanding legal ability, breadth of experi-
ence, the highest reputation for integrity
and either have demonstrated or exhibited
the capacity for judicial temperament.

We ought to demand that more quali-
fied people like Miguel Estrada be ap-
pointed to the bench rather than fight-
ing his nomination.

As my colleagues know, I am not a
lawyer. There is nothing wrong with
going to law school, but I did not. I
have been on the Judiciary Committee
my entire time in the Senate. I know
some of the qualifications that are
needed to be a Federal judge, particu-
larly a Federal judge on this DC Cir-
cuit that handles so many appeals from
administrative agencies and is often
considered, by legal experts, to be the
second highest court of our land.

Mr. Estrada’s academic credentials
are stellar. He graduated from Colum-
bia University with his bachelor’s de-
gree magna cum laude and was also a
member of Phi Beta Kappa. Then he
earned his juris doctorate from Har-
vard University, also magna cum
laude, where he was editor of the Har-
vard Law Review. Mr. Estrada did not
just attend Harvard Law School; he
graduated with honors. He also served
as the editor of the Harvard Law Re-
view. To be selected as the editor of a
law review is a feat that only the most
exceptional of law students attain.

While Mr. Estrada certainly has the
intellect required to be a Federal

S2895

judge, his professional background also
gives testament to his being qualified
for a Federal Court of Appeals judge-
ship as opposed to just any judgeship.

After law school, Mr. Estrada served
as a law clerk to the Second Circuit
Court of Appeals and as a law clerk to
Justice Kennedy, on the United States
Supreme Court. Subsequently, he
served as an Assistant US Attorney
and deputy chief of the appellate sec-
tion of the US Attorney’s Office of the
Southern District of New York, and
then as assistant to the Solicitor Gen-
eral of the United States of America.

Mr. Estrada has been in the private
sector as well. He is a partner with the
Washington, DC, office of the law firm
of Gibson, Dunn & Crutcher. In this ex-
ceptional career, Mr. Estrada has ar-
gued 15 cases before the United States
Supreme Court. He won nine of those
cases. Mr. Estrada is not just an appel-
late lawyer; he is one of the top appel-
late lawyers in the country. So for a
young lawyer, I think I can give my
colleagues a person who can truly be
labeled an American success story. In
fact, instead of degrading his ability to
serve as a circuit court judge, we
should all be proud of Mr. Estrada’s
many accomplishments.

This is the nominee that the Demo-
crats are filibustering. I fail to under-
stand why a nominee of these out-
standing qualifications, and who has
been honored by the ABA with its high-
est rating, would be the object of such
obstruction. In all my years on the Ju-
diciary Committee—and that has been
my entire tenure in the Senate—Re-
publicans never once filibustered a
Democratic President’s nominee to the
Federal bench. There are many I may
have wanted to filibuster, but I did not
do it—we did not do it—because it is
not right.

In fact, as I understand it, in the en-
tire history of the Senate neither party
has ever filibustered a judicial nomi-
nee. Going back over 200 years, Repub-
licans and Democrats have resisted the
urge to obstruct a nominee by filibus-
tering. Good men of sound judgment
have come to the conclusion that to
use this tool of last resorts to obstruct
a nomination is, at best, inappropriate,
and, at worst, just down right wrong.

This nominee, like all nominees, de-
serves an up-or-down vote. Anything
less is absolutely unfair. I hope my col-
leagues on the other side of the aisle
will reconsider this filibuster. The Sen-
ate should not cross this Rubicon and
establish new precedent for the con-
firmation process.

Over 40 newspapers from across the
country have published editorials advo-
cating that the Senate give Mr.
Estrada a vote. Even the Washington
Post, which is not exactly a bastion of
conservatism, published an editorial
last week entitled, ‘‘Just Vote.” In
that editorial, the Post correctly char-
acterized the Democrats obstructionist
efforts. With regard to the Democrat
request for the internal memos Mr.
Estrada drafted while he was in the So-
licitor General’s Office, the Post said
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that this filibuster of Mr. Estrada goes
beyond the normal political confirma-
tion games, because,

Democrats demand, as a condition of a
vote, answers to questions that no nominee
should be forced to address—and that nomi-
nees have not previously been forced to ad-
dress.

I agree with the Post:

It’s long past time to stop these games and
vote.

I make a unanimous consent request
that this Washington Post editorial,
“Just Vote” be printed in the RECORD
after my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

[See exhibit 1.]

Mr. GRASSLEY. Those denying the
Senate an up-or-down vote on Mr.
Estrada’s nomination claim that he
has not answered questions or produced
documentation, and so he should not be
confirmed to the Federal bench. I can
think of a number of Democratic nomi-
nees who did not sufficiently answer
question that I submitted to them, but
that did not lead me to filibuster. As
far as I know, Mr. Estrada has an-
swered all questions posed to him by
the Judiciary Committee members.

His opponents claim that he has re-
fused to hand over certain in-house
Justice Department memoranda. What
actually is happening is that the
Democrats on the Judiciary Committee
have requested that the Department of
Justice submit to the Committee, in-
ternal memoranda written by Miguel
Estrada when he was an attorney in
the Solicitor General’s Office. These
internal memos are attorney work
product, specifically appeal, certiorari,
and amicus memoranda, and the Jus-
tice Department has rightly refused to
produce them.

The Department of Justice has never
disclosed such sensitive information in
the context of a Court of Appeals nomi-
nation. These memoranda should not
be released, because they detail the ap-
peal, certiorari and amicus rec-
ommendations and legal opinions of an
assistant to the Solicitor General. This
is not just the policy of this adminis-
tration, the Bush administration, a Re-
publican administration. This has also
been the policy under Democratic
Presidents.

The inappropriateness of this request
prompted all seven living former So-
licitors General to write a bipartisan
letter to the Committee to express
their concern regarding the Commit-
tee’s request and to defend the need to
keep such documents confidential. The
letter was signed by Democrats Seth
Waxman, Walter Dellinger, Drew Days
IIT and Republicans Ken Starr, Charles
Fried, Robert Bork and Archibald Cox.
The letter notes that when each of the
Solicitors General made important de-
cisions regarding whether to seek Su-
preme Court review of adverse appel-
late decisions and whether to partici-
pate as amicus curiae in other high
profile cases, they:

relied on frank, honest and thorough ad-
vice from [their] staff attorneys like Mr.
Estrada . . .
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and that the open exchange of ideas
which must occur in such a context

Simply cannot take place if attorneys have
reason to fear that their private rec-
ommendations are not private at all, but
vulnerable to public disclosure.

The letter concludes that

Any attempt to intrude into the Office’s
highly privileged deliberations would come
at a cost of the Solicitor General’s ability to
defend vigorously the United States litiga-
tion interests, a cost that also would be
borne by Congress itself.

The Democratic committee member’s
request has even drawn criticism from
the editorial boards of the Washington
Post and Wall Street Journal. On May
28, 2002, in an editorial entitled ‘‘Not
Fair Game’ the Washington Post edi-
torialized that the request

For an attorney’s work product would be
unthinkable if the work had been done for a
private client. . . . [and] legal advice by a
line attorney for the federal government is
not fair game either.

According to the Post editorial

. In elite government offices such as
that of the solicitor general, lawyers need to
speak freely without worrying that the posi-
tions they are advocating today will be used
against them if they ever get nominated to
some other position.

On May 24, 2002, the Wall Street
Journal in an editorial entitled ‘‘The
Estrada Gambit’’ also criticized the re-
quest, calling it ‘‘one more attempt to
delay giving Mr. Estrada a hearing and
a vote.” The Journal further criticized
the Committee’s request in a later edi-
torial, entitled ‘‘No Judicial Fishing”’,
calling the request ‘‘outrageous’ and
noting that the goal of the request ‘‘is
to delay, trying to put off the day when
Mr. Estrada takes a seat on the D.C.
Circuit Court of Appeals.”

Mr. President, I ask unanimous con-
sent that these two editorials also be
printed in the RECORD after my state-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

[See exhibit 2.]

Mr. GRASSLEY. Mr. Estrada is not
the only former deputy or assistant to
the Solicitor General nominated to the
Federal bench. In fact, there are seven
others now serving on the Federal
Courts of Appeals. None had any prior
judicial experience, and the committee
did not ask the Justice Department to
turn over any confidential internal
memoranda those nominees prepared
while serving in the Solicitor General’s
Office. The seven nominees were: Sam-
uel Alito on the 3rd Circuit, Danny
Boggs on the 6th Circuit, William
Bryson and Daniel Friedman on the
Federal Circuit, Frank Easterbrook
and Richard Posner on the 7th Circuit,
and A. Raymond Randolph on the D.C.
Circuit. Why should Mr. Hstrada be
treated any differently?

During Mr. Estrada’s hearing, Judici-
ary Committee Democrats alleged that
the committee has reviewed the work
product of other nominees, including
memos written by Frank Easterbrook,
by Chief Justice Rehnquist when he
served as a clerk to Justice Jackson,
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and by Robert Bork when he was an of-
ficial at the Justice Department.

For the record, there is no evidence
that the Department of Justice ever
turned over confidential memoranda
prepared by Frank Easterbrook when
he served in the Solicitor General’s Of-
fice. There also is no evidence that the
committee even requested such infor-
mation.

During Robert Bork’s hearings, the
Department did turn over memos
Judge Bork wrote while serving as So-
licitor General, but none of these
memos contained the sort of delibera-
tive materials requested of Mr. Estrada
and the Justice Department. The Bork
materials include memos containing
Bork’s opinions on such subjects as the
constitutionality of the pocket veto,
and on President Nixon’s assertions of
executive privilege and his views of the
Office of Special Prosecutor. None of
the memos contain information regard-
ing internal deliberations of career at-
torneys on appeal decisions or legal
opinions in connection with appeal de-
cisions. Moreover, the Bork documents
reflected information transmitted be-
tween a political appointee, namely
the Solicitor General, and political ad-
visors to the President, rather than the
advice of a career Department of Jus-
tice attorney to his superiors, as is the
case with Mr. Estrada.

You see, the Judiciary Committee
has never requested and the Depart-
ment of Justice has never agreed to re-
lease the internal memos of a career
line attorney. To ask that Mr. Estrada
turn over his memos is unprecedented,
and frankly unfair. No Member of this
body would ever condone a request to
turn over staff memos. What my staff
communicates to me in writing is in-
ternal and private. I am sure every
other Senator feels the same way as I
do. This Democrat fishing expedition
needs to stop. Miguel Estrada is a more
than well qualified nominee and he de-
serves a vote on his nomination, today.

In conclusion, we are again seeing an
attack on another very talented, very
principled, highly qualified legal mind.
It all boils down to this, Mr. Estrada’s
opponents refuse to give him a vote be-
cause they say they do not know
enough about him. They further con-
tend that the Justice Department
memos, which they know will never be
released, are the only way they can
find out what they need to know about
Mr. Estrada. It is a terrible Catch-22.

These obstructionist efforts are a dis-
grace and an outrage. We must put a
stop to these inappropriate political at-
tacks and get on with the business of
confirming to the Federal bench good
men and women who are committed to
doing what judges should do, interpret
law as opposed to making law from the
bench, because it is our responsibility
to make law as members of the legisla-
tive branch.

I yield the floor.
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EXHIBIT 1
[From the Washington Post, Feb. 18, 2003]
JUST VOTE

The Senate has recessed without voting on
the nomination of Miguel Estrada to the
U.S. Court of Appeals for the D.C. Circuit.
Because of a Democratic filibuster, it spent
much of the week debating Mr. Estrada, and,
at least for now, enough Democrats are hold-
ing together to prevent the full Senate from
acting. The arguments against Mr. Estrada’s
confirmation range from the unpersuasive to
the offensive. He lacks judicial experience,
his critics say—though only three current
members of the court had been judges before
their nominations. He is too young—though
he is about the same age as Judge Harry T.
Edwards was when he was appointed and sev-
eral years older than Kenneth W. Starr was
when he was nominated. Mr. Estrada
stonewalled the Judiciary Committee by re-
fusing to answer questions—though his an-
swers were similar in nature to those of pre-
vious nominees, including many nominated
by Democratic presidents. The administra-
tion refused to turn over his Justice Depart-
ment memos—though no reasonable Con-
gress ought to be seeking such material, as a
letter from all living former solicitors gen-
eral attests. He is not a real Hispanic and, by
the way, he was nominated only because he
is Hispanic—two arguments as repugnant as
they are incoherent. Underlying it all is the
fact that Democrats don’t want to put a con-
servative on the court.

Laurence H. Silberman, a senior judge on
the court to which Mr. Estrada aspires to
serve, recently observed that under the cur-
rent standards being applied by the Senate,
not one of his colleagues could predictably
secure confirmation. He’s right. To be sure,
Republicans missed few opportunities to play
politics with President Clinton’s nominees.
But the Estrada filibuster is a step beyond
even those deplorable games. For Democrats
demand, as a condition of a vote, answers to
questions that no nominee should be forced
to address—and that nominees have not pre-
viously been forced to address. If Mr. Estrada
cannot get a vote, there will be no reason for
Republicans to allow the next David S.
Tatel—a distinguished liberal member of the
court—to get one when a Democrat someday
again picks judges. Yet the D.C. Circuit—and
all courts, for that matter—would be all the
poorer were it composed entirely of people
whose views challenged nobody.

Nor is the problem just Mr. Estrada. John
G. Roberts Jr., Mr. Bush’s other nominee to
the D.C. Circuit, has been waiting nearly two
years for a Judiciary Committee vote. No-
body has raised a substantial argument
against him. Indeed, Mr. Roberts is among
the most highly regarded appellate lawyers
in the city. Yet on Thursday, Democrats in-
voked a procedural rule to block a com-
mittee vote anyway—just for good measure.
It’s long past time to stop these games and
vote.

EXHIBIT 2
[From the Wall Street Journal, May 24, 2002]
THE ESTRADA GAMBIT

Senate Judiciary Chairman Patrick Leahy
keeps saying he’s assessing judicial nomi-
nees on the merits, without political influ-
ence. So why does he keep getting caught
with someone else’s fingerprints on his press
releases?

The latest episode involves Miguel
Estrada, nominated more than a year ago by
President Bush for the prestigious D.C. Cir-
cuit Court of Appeals. Mr. Estrada scares the
legal briefs off liberal lobbies because he’s
young, smart and accomplished, having
served in the Clinton Solicitor General’s of-
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fice, and especially because he’s a conserv-
ative Hispanic. All of these things make him
a potential candidate to be elevated to the
U.S. Supreme Court down the road.

Sooner or later even Mr. Leahy has to
grant the nominee a hearing, one would
think. But maybe not, if he keeps taking or-
ders from Ralph Neas at People for the
American Way. On April 15, the Legal Times
newspaper reported that a ‘‘leader’” of the
anti-Estrada liberal coalition was consid-
ering ‘‘launching an effort to obtain internal
memos that Estrada wrote while at the SG’s
office, hoping they will shed light on the
nominee’s personal views.”

Hmmm. Who could that leader be? Mr.
Neas, perhaps? Whoever it is, Mr. Leahy
seems to be following orders, because a
month later, on May 15, Mr. Leahy sent a
letter to Mr. Estrada requesting the ‘‘appeal
recommendations, certiorari recommenda-
tions, and amicus recommendations you
worked on while at the United States De-
partment of Justice.”

It’s important to understand how out-
rageous this request is. Mr. Leahy is de-
manding pre-decision memorandums, the
kind of internal deliberations that are al-
most by definition protected by executive
privilege. No White House would disclose
them, and the Bush Administration has al-
ready turned down a similar Senate request
of memorandums in the case of EPA nominee
Jeffrey Holmstead, who once worked in the
White House counsel’s office.

No legal fool, Mr. Leahy must understand
this. So the question is what is he really up
to? The answer is almost certainly one more
attempt to delay giving Mr. Estrada a hear-
ing and vote. A simple exchange of letters
from lawyers can take weeks. And then if
the White House turns Mr. Leahy down, he
can claim lack of cooperation and use that
as an excuse to delay still further.

Mr. Leahy is also playing star marionette
to liberal Hispanic groups, which on May 1
wrote to Mr. Leahy urging that he delay the
Estrada hearing until at least August in
order to ‘“‘allow sufficient time . . . to com-
plete a thorough and comprehensive review
of the nominee’s record.”” We guess a year
isn’t adequate time and can only assume
they need the labor-intensive summer
months to complete their investigation.
(Now there’s a job for an intern.) On May 9,
the one-year anniversary of Mr. Estrada’s
nomination. Mr. Leahy issued a statement
justifying the delay in granting him a hear-
ing by pointing to the Hispanic group’s let-
ter.

These groups, by the way, deserve some
greater exposure. They include the Mexican
American Legal Defense and Educational
Fund as well as La Raza, two lobbies that
claim to represent the interests of Hispanics.
Apparently they now believe their job is to
help white liberals dig up dirt on a distin-
guished jurist who could be the first His-
panic on the U.S. Supreme Court.

The frustration among liberals in not
being able to dig up anything on Mr. Estrada
is obvious. Nam Aron, president of the Alli-
ance for Justice, told Legal Times that
“There is a dearth of information about
Estrada’s record, which places a responsi-
bility on the part of Senators to develop a
record at his hearing. There is much that he
has done that is not apparent.” Translation:
We can’t beat him yet.

Anywhere but Washington, Mr. Estrada
would be considered a splendid nominee. The
American Bar Association, whose rec-
ommendation Mr. LEAHY one called the
‘‘gold standard by which judicial candidates
have been judged,” awarded Mr. Estrada its
highest rating of unanimously well-qualified.
There are even Democrats, such as Gore ad-
visor Ron Klaim, who are as effusive as Re-
publicans singing the candidate’s praises.
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When Mr. Estrada worked in the Clinton-
era Solicitor General’s office, he wrote a
friend-of-the-court brief in support of the Na-
tional Organization of Women’s position that
anti-abortion protestors violated RICO. It’s
hard to paint a lawyer who’s worked for Bill
Clinton and supported NOW as a right-wing
fanatic.

We report all of this because it reveals just
how poison judicial politics have become,
and how the Senate is perverting its advise
and consent power. Yesterday the Judiciary
Committee finally to help fellow Pennsyl-
vania Brooks Smith.

Mr. Estrada doesn’t have such a patron, so
he’s fated to endure the delay and document-
fishing of liberal interests and the Senate
Chairman who takes their dictation.

Ms. MIKULSKI. Mr. President, I rise
in opposition to the nomination of
Miguel Estrada to the United States
Circuit Court of Appeals for the Dis-
trict of Columbia.

The President has the right to make
judicial nominations. The Senate has
the Constitutional responsibility to ad-
vise and consent. I take this responsi-
bility very seriously. This is a lifetime
appointment for our nation’s second
most important court. Only the Su-
preme Court has a greater impact on
the lives and rights of every American.

The District of Columbia Circuit is
the final arbiter on many cases that
the Supreme Court refuses to consider.
That means it’s responsible for deci-
sions on fundamental constitutional
issues involving freedom of speech, the
right to privacy and equal protection.

In addition, the D.C. Circuit has spe-
cial jurisdiction over Federal agency
actions. That means the D.C. Circuit is
responsible for cases on issues of great
national significance involving labor
rights, affirmative action, clean air
and clear water standards, health and
safety regulations, consumer privacy
and campaign finance. The importance
of this court highlights the importance
of placing skilled, experienced and
moderate jurists on the court.

I base my consideration of each judi-
cial nominee on three criteria: com-
petence, integrity and commitment to
core Constitutional principles.

I don’t question Mr. Estrada’s char-
acter or competence. He is clearly a
skilled lawyer. Yet the Senate does not
have enough information to judge Mr.
Estrada’s commitment to core Con-
stitutional principles.

He has refused to answer even the
most basic questions during his hear-
ing in Senate Judiciary Committee.
For example, he was asked to give ex-
amples of Supreme Court decisions
with which he disagreed. He refused to
answer. He was asked basic questions
on his judicial philosophy. He refused
to answer.

The Constitution gives the Senate
the responsibility to advise and con-
sent on judicial nominations. This con-
sent should be based on rigorous anal-
ysis. The nominee doesn’t have to be
an academic with a paper trail. Yet the
nominee must be open and forth-
coming. He or she must answer ques-
tions that seek to determine their com-
mitment to core Constitutional prin-
ciples.
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This is a divisive nomination—at a
time when our Nation should be united.
Our Nation is preparing for a possible
war in Iraq. We are already engaged in
a war against terrorism. We are also
facing a weak economy. Americans are
stressed and anxious. The Senate
should be working to reduce this
stress—to make America more secure;
to strengthen our economy and to deal
with the ballooning cost of health care.

I urge the administration to nomi-
nate judicial candidates who are mod-
erate and mainstream—and to instruct
those nominees to be forthright and
forthcoming with the Senate so the
Senate can address the significant
issues that face our Nation today.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Oklahoma.

Mr. NICKLES. Madam President, I
ask unanimous consent to proceed as if
in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. NICKLES per-
taining to the introduction of S. 2 are
located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President,
one of our most important responsibil-
ities as Senators is the confirmation of
Federal judges. Federal judges are ap-
pointed for life, and they will be inter-
preting laws affecting the lives of all
our citizens for many years to come.
Yet my colleagues across the aisle sug-
gest that something far less than a full
review of a nominee’s record is war-
ranted. Republican Senators pretend
that by seeking additional information
to help us understand Mr. Estrada’s
views and judicial philosophy, we are
upsetting the proper constitutional
balance between the Senate and the ex-
ecutive branch. They claim the Senate
has to consent to the President’s judi-
cial nominees, as long as they have ap-
propriate professional qualifications.

In fact, the Constitution gives a
strong role to the Senate in evaluating
nominees. The role of the Senate is
fundamental to the basic constitu-
tional concept of checks and balances
at the heart of the Federal Govern-
ment. And when we say ‘‘check” we
don’t mean blank check.

The debates over the drafting of the
Constitution tell a great deal about the
proper role of the Senate in the judicial
selection process. Both the text of the
Appointments Clause of the Constitu-
tion and the debates over its adoption
make clear that the Senate should play
an active and independent role in se-
lecting judges.

Given recent statements by Repub-
lican Senators, it is important to lay
out the historical record in detail. The
Constitutional Convention met in
Philadelphia from late May until mid-
September of 1787. On May 29, 1787, the
Convention began its work on the Con-
stitution with the Virginia Plan intro-
duced by Governor Randolph, which
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provided ‘‘that a National Judiciary be
established, to be chosen by the Na-
tional Legislature.”” Under this plan,
the President had no role at all in the
selection of judges.

When this provision came before the
Convention on June 5, several members
were concerned that having the whole
legislature select judges was too un-
wieldy. James Wilson suggested an al-
ternative proposal that the President
be given sole power to appoint judges.

That idea had almost no support.
Rutledge of South Carolina said that
he ‘““‘was by no means disposed to grant
so great a power to any single person.”’
James Madison agreed that the legisla-
ture was too large a body, and stated
that he was ‘‘rather inclined to give
[the appointment power] to the Senato-
rial branch’ of the legislature, a group
“sufficiently stable and independent”
to provide ‘‘deliberate judgements.”

A week later, Madison offered a for-
mal motion to give the Senate the sole
power to appoint judges and this mo-
tion was adopted without any objec-
tion. On June 19, the Convention for-
mally adopted a working draft of the
Constitution, and it gave the Senate
the exclusive power to appoint judges.

July of 1787 was spent reviewing the
draft Constitution. On July 18, the Con-
vention reaffirmed its decision to grant
the Senate the exclusive power. James
Wilson again proposed ‘‘that the
Judges be appointed by the Executive”
and again his motion was defeated.

The issue was considered again on
July 21, and the Convention again
agreed to the exclusive Senate appoint-
ment of judges.

In a debate concerning the provision,
George Mason called the idea of execu-
tive appointment of Federal judges a
‘““‘dangerous precedent.”” The Constitu-
tion was drafted to read: ‘“The Senate
of the United States shall have power
to appoint Judges of the Supreme
Court.”

Not until the final days of the Con-
vention was the President given power
to nominate Judges. On September 4, 2
weeks before the Convention’s work
was completed, the Committee pro-
posed that the President should have a
role in selecting judges. It stated: ‘“The
President shall nominate and by and
with the advice and consent of the Sen-
ate shall appoint judges of the Supreme
Court.” The debates, make clear, how-
ever, that while the President had the
power to nominate judges, the Senate
still had a central role.

Governor Morris of Pennsylvania de-
scribed the provision as giving the Sen-
ate the power ‘‘to appoint Judges nom-
inated to them by the President.” The
Constitutional Convention adopted this
reworded provision giving the Presi-
dent the power, with the advice and
consent of the Senate, to nominate and
appoint judges.

The debates and the series of events
proceeding adoption of the ‘“‘advise and
consent’” language make clear, that
the Senate should play an active role.
The Convention having repeatedly re-
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jected proposals that would lodge ex-
clusive power to select judges with the
executive branch, could not possibly
have intended to reduce the Senate to
a rubber stamp role.

The reasons given by delegates to the
Convention for making the selection of
judges a joint decision by the President
and the Senate are as relevant today as
they were in 1787. The framers refused
to give the power of appointment to a
“single individual.” They understood
that a more representative judiciary
would be attained by giving members
of the Senate a major role.

From the start, the Senate has not
hesitated to fully exercise this power.
During the first 100 years after ratifica-
tion of the Constitution, 21 or 81 Su-
preme Court nominations—one out of
four—were rejected, withdrawn, or not
acted on. During these confirmation
debates, ideology often mattered. John
Rutledge, nominated by George Wash-
ington, failed to win confirmation as
Chief Justice in 1795.

Alexander Hamilton and other Fed-
eralists opposed him, because of his po-
sition on the controversial Jay Treaty.
A nominee of President James Polk
was rejected because of his anti-immi-
gration position. A nominee of Presi-
dent Hoover was rejected because of his
anti labor view. Our Republican col-
leagues are obviously aware of this.
Their recent statements attempting to
downplay the Senate’s role stand in
stark contrast to the statements when
they controlled the Senate during the
Clinton administration. At that time,
they vigorously asserted their right of
“‘advice and consent.”

Indeed, while public debate and a de-
mand to fully review a nominee’s
record is consistent with our duty of
‘“‘advice and consent,”” many of the ac-
tions by Republicans were damaging to
the nominations process. Democrats
have made clear our concerns about
whether Mr. Estrada has met the bur-
den of showing that he should be ap-
pointed to the DC Circuit, but Repub-
licans resorted to tactics such as secret
holds to block President Clinton’s
nominees. For instance, it took four
years to act on the nomination of Rich-
ard Paez, a Mexican-American, to the
Ninth Circuit. Senate Republicans re-
peatedly delayed floor action on Judge
Paez through use of anonymous holds.

Republicans voted to indefinitely
postpone action on Judge Paez’s nomi-
nation. Finally, in March 2000, 4 years
after his nomination and with the
Presidential election on the horizon,
Judge Paez was confirmed, after clo-
ture was invoked.

Reviewing Mr. Estrada’s nomination
is our constitutional duty. We take his
nomination particularly seriously be-
cause of the importance of the DC Cir-
cuit, the Court to which he has been
nominated. The important work we do
in Congress to improve health care,
protect workers rights, and protect
civil rights mean far less if we fail to
fulfill our responsibility to provide the
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best possible advice and consent on ju-
dicial nominations. Tough environ-
mental laws mean little to a commu-
nity that can’t enforce them in our fed-
eral courts. Civil rights laws are under-
cut if there are no remedies for dis-
abled men and women. Fair labor laws
are only words on paper if we confirm
judges who ignore them.

What we know about Mr. Estrada
leads us to question whether he will
deal fairly with the range of important
issues affecting everyday Americans
that came before him.

Mr. Estrada has been actively in-
volved in supporting broad anti-loi-
tering ordinances that restrict the
rights of minority residents to conduct
lawful activities in their neighbor-
hoods. Mr. Estrada has sought to un-
dermine the ability of civil rights
groups like the NAACP to challenge
these broad ordinances which affect the
ability of minority citizens to conduct
activities such as drug counseling and
voter outreach in their communities.

Information we need to know about
Mr. Estrada’s record has been hidden
from us by the Department of Justice.
Democratic Senators have asked for
Mr. Estrada’s Solicitor General Memo-
randa. We have moved for unanimous
consent to proceed to a vote on his
nomination, after those memoranda
are provided. Yet, the White House re-
fuses to provide any of Mr. Estrada’s
memos, even though there is ample
precedent for allowing the Senate to
review these documents.

Even as Republicans refuse to allow
us to see Mr. Estrada’s memos from his
time in public office—and even as Mr.
Estrada declined to answer many basic
questions about his judicial philosophy
and approach—Republicans repeatedly
make clear that they are familiar with
Mr. Estrada’s views and judicial philos-
ophy.

Since his nomination, Republican
Senators have repeatedly praised Mr.
Estrada as a ‘‘conservative.” A recent
article from Roll Call states that the
Republican Party is confident that Mr.
Estrada will rule in support of big busi-
ness. The article also states that the
Republican Party has asked lobbyists
to get involved in the battle over Mr.
Estrada’s nomination.

I have spoken in recent days about
the importance of the DC Circuit and
it’s shift to the right in the 1980s and
1990s. In the 1960s and 1970s, the DC Cir-
cuit had a significant role in protecting
public access to agency and judicial
proceedings, protecting civil rights
guarantees, overseeing administrative
agencies, protecting the public interest
in communications regulation, and en-
forcing environmental protections. In
the 1980s, however, the DC Circuit
changed dramatically because of the
appointment of conservative judges. As
its composition changed, it became a
conservative and activist court—strik-
ing down civil rights and constitu-
tional protections, encouraging deregu-
lation, closing the doors of the courts
to many citizens, favoring employers
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over workers, and undermining federal
protection of the environment.

It seems clear that Mr. Estrada has
been nominated to the DC Circuit in
the hope that this court will continue
to be more interested in favoring big
business than in protecting the rights
of workers, consumers, women, minori-
ties, and other Americans.

Mr. Estrada’s nomination is strongly
opposed by those concerned about
these rights. Republicans repeatedly
praise Mr. Estrada as a Hispanic—but
many Hispanic groups oppose his nomi-
nation. The Congressional Hispanic
Caucus, the Mexican American Legal
Defense Fund, the Southwest Voter
Registration Project, 52 Latino Labor
Leaders representing working families
across the country, the California
League of United Lationo Citizens, the
California La Raza, the Puerto Rican
Legal Defense Fund and fifteen past
presidents of the Hispanic National Bar
Association, whose terms span from
1972 until 1998 have stated their opposi-
tion to Mr. Estrada. As these Presi-
dents write:

Based upon our review and understanding
of the totality of Mr. Estrada’s record and
life’s experiences, we believe that there are
more than enought reasons to conclude that
Mr. Estrada’s candidacy falls short. [These]
reasons include: his virtually non-existent
written record, his verbally expressed and
un-rebutted extreme views, his lack of judi-
cial or academic teaching experience
(against which his fairness, reasoning skills
and judicial philosophy could be properly
tested), his poor judicial temperament, his
total lack of connection whatsoever to, or
lack of demonstrated interest in the His-
panic community, his refusals to answer
even the most basic questions about civil
rights and constitutional law, his less than
candid responses to other straightforward
questions of Senate Judiciary Committee
Members.

I would like to include in the RECORD
statements at the end of my remarks
of two of the past National Presidents
of the League of United Latin Amer-
ican Citizens opposing Mr. Estrada’s
nomination. The first statement is
from Belen Robles, a native Texas who
has a long and active involvement in
the Latino civil rights community. He
writes that he is ‘‘deeply troubled with
the nomination of Miguel Estrada.’”’ He
is troubled by the positions that Mr.
Estrada has taken on racial profiling,
and on whether the NAACP had stand-
ing to put forward the claims of Afri-
can-Americans arrested under an anti-
loitering ordinance.

Mr. Robles writes:

As a former National President of LULAC,
I know very well that on many occasions
LULAC has been a champion of the rights of
its membership in civil rights cases. We as-
serted those rights on behalf of voters in vot-
ing cases in Texas, and in many other civil
rights cases. Under his view, Mr. Estrada
could decide that a civil rights organization
such as LULAC would not be able to sue on
behalf of its members. NO supporter of civil
rights could agree with Mr. Estrada’s con-
firmation.

Ruben Bonilla, an attorney in Texas
who is also a past National president of
LULAC, opposes the confirmation of
Mr. Estrada.
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Mr. Bonilla writes:

I am deeply troubled with the double
standard that surrounds the nomination of
Mr. Estrada. It is particularly troubling that
some of the Senators have accused Demo-
crats or other Latinos of being anti-His-
panic, or holding the American dream hos-
tage. Yet, these same Senators in fact pre-
vented Latinos appointed by the Clinton Ad-
ministration from ever being given a hear-
ing. Notably, Corpus Christi lawyer Jorge
Rangel, and El Paso attorney Enrique
Moreno, and Denver attorney Christine
Arguello never received hearings before the
judiciary committee. Yet, these individuals
who came from the top of their profession
were schooled in the Ivy League, were raised
from modest means in the Southwest, and in
fact truly embodied the American Dream.
These highly qualified Mexican-Americans
never had the opportunity to introduce
themselves and their views to the Senate, as
Mr. Estrada did.

Mr. President, the Senate is entitled
to see Mr. Estrada’s full record. Both
the Constitution and historical prac-
tices require us to ignore the Adminis-
tration’s obvious ideological nomina-
tions. Judicial nominees who come be-
fore the Senate should have profes-
sional qualifications and the right tem-
perament to be a judge. They should be
committed to basic constitutional
principles. Many of us have no con-
fidence that Mr. Estrada has met this
burden. I urge the Senate to reject this
nomination.

I ask unanimous consent that sup-
porting material be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

HNBA’S PAST PRESIDENTS’ STATEMENT,
FEBRUARY 21, 2003

We the undesigned past presidents of the
Hispanic National Bar Association write in
strong opposition to the nomination of
Miguel A. Estrada for judgeship on the Court
of Appeals for the District of Columbia Cir-
cuit.

Since the HNBA’s establishment in 1972,
promoting civil rights and advocating for ju-
dicial appointments of qualified Hispanic
Americans throughout our nation have been
our fundamental concerns. Over the years,
we have had a proven and respected record of
endorsing or not endorsing or rejecting
nominees on a non-partisan basis of both Re-
publican and Democratic presidents.

In addition to evaluating a candidate’s pro-
fessional experience and judicial tempera-
ment, the HNBA’s policies and procedures
governing judicial endorsements have re-
quired that the following additional criteria
be considered: The extent to which a can-
didate has been involved in, supportive of,
and responsive to the issues, needs and con-
cerns or Hispanic Americans, and the can-
didate’s demonstrated commitment to the
concept of equal opportunity and equal jus-
tice under the law.

Based upon our review and understanding
of the totality of Mr. Estrada’s record and
life’s experiences, we believe that there are
more than enough reasons to conclude that
Mr. Estrada’s candidacy falls short in these
respects. We believe that for many reasons
including: his virtually non-existent written
record, his verbally expressed and un-rebut-
ted extreme views, his lack of judicial or
academic teaching experience, (against
which his fairness, reasoning skills and judi-
cial philosophy could be properly tested), his
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poor judicial temperament, his total lack of
any connection whatsoever to, or lack of
demonstrated interest in the Hispanic com-
munity, his refusals to answer even the most
basic questions about civil rights and con-
stitutional law, his less than candid re-
sponses to the other straightforward ques-
tions of Senate Judiciary Committee mem-
bers, and because of the Administration’s re-
fusal to provide the Judiciary Committee
the additional information and cooperation
it needs to address these concerns, the
United States Senate cannot and must not
conclude that Mr. Estrada can be a fair and
impartial appellate court judge.
Respectfully submitted,
JOHN ROY CASTILLO, ET AL.
[From The Oregonian, Feb. 24, 2003]
ESTRADA WOULD DESTROY HARD-FOUGHT
VICTORIES

(By Dolores C. Huerta)

As a co-founder of the United Farm Work-
ers with Cesar Chavez, I know what progress
looks like. Injustice and the fight against it
take many forms-from boycotts and marches
to contract negotiations and legislation.
Over the years, we had to fight against bru-
tal opponents, but the courts were often
there to back us up. Where we moved for-
ward, America’s courts helped to establish
important legal protections for all farm
workers, all women, all Americans. Now,
though, a dangerous shift in the courts could
destroy the worker’s rights, women’s rights,
and civil rights that our collective actions
secured.

It is especially bitter for me that one of
the most visible agents of the strategy to
erase our legal victories is being called a
great role model for Latinos. It is true that
for Latinos to realize America’s promise of
equality and justice for all, we need to be
represented in every sector of business and
every branch of government. But it is also
true that judges who would wipe out our
hard-fought legal victories—no matter where
they were born or what color their skin—are
not role models for our children. And they
are not the kind of judges we want on the
federal courts.

Miguel Estrada is a successful lawyer, and
he has powerful friends who are trying to get
him a lifetime job as a federal judge. Many
of them talk about him being a future Su-
preme Court justice. Shouldn’t we be proud
of him?

I for one am not too proud of a man who is
unconcerned about the discrimination that
many Latinos live with every day. I am not
especially proud of a man whose political
friends—the ones fighting hardest to put him
on the court—are also fighting to abolish af-
firmative action and to make it harder if not
impossible for federal courts to protect the
rights and safety of workers and women and
anyone with little power and only the hope
of the courts to protect their legal rights.

Just as we resist the injustice of racial
profiling and the assumption that we are
lesser individuals because of where we were
born or the color of our skin, so too must we
resist the urge to endorse a man on the basis
of his ethnic background. Members of the
Congressional Hispanic Caucus met with
Miguel Estrada and came away convinced
that he would harm our community as a fed-
eral judge. The Mexican American Legal De-
fense and Educational Fund and the Puerto
Rican Defense and Education Fund reviewed
his record and came to the same conclusion.

Are these groups fighting Miguel Estrada
because they are somehow anti-Hispanic?
Are they saying that only people with cer-
tain political views are ‘‘true’” Latinos? Of
course not. They are saying that as a judge
this man would do damage to the rights we
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have fought so hard to obtain, and that we
cannot ignore that fact just because he is
Latino. I think Cesar Chavez would be turn-
ing over in his grave if he knew that a can-
didate like this would be celebrated for sup-
posedly representing the Hispanic commu-
nity. He would also be dismayed that any
civil rights organization would stay silent or
back such a candidate.

To my friends who think this is all about
politicians fighting among themselves, I ask
you to think what would have happened over
the last 40 years if the federal courts were
fighting against worker’s rights and women'’s
rights and civil rights. And then think about
how quickly that could become the world we
are living in.

As MALDEF wrote in a detailed analysis,
Estrada’s record suggests that ‘‘he would not
recognize the due process rights of Latinos,”
that he ““‘would not fairly review Latino alle-
gations of racial profiling by law enforce-
ment,” that he ‘“would most likely always
find that government affirmative action pro-
grams fail to meet’’ legal standards, and that
he ‘‘could very well compromise the rights of
Latino voters under the Voting Rights Act.”

Miguel Estrada is only one of the people
nominated by President Bush who could de-
stroy much of what we have built if they be-
come judges. The far right is fighting for
them just as it is fighting for Estrada. We
must fight back against Estrada and against
all of them. If the only way to stop this is a
filibuster in the Senate, I say, Que viva la
filibuster!

STATEMENT OF RUBEN BONILLA, IN OPPOSITION

TO THE CONFIRMATION OF MIGUEL ESTRADA

I write to join other Latinos in opposing
the confirmation of Miguel Estrada to the
DC Circuit Court of Appeals. I have a long
history of involvement in the Latino civil
rights community. I am an attorney in Cor-
pus Christi, Texas, and am a past National
President of LULAC. I am deeply concerned
with the betterment of my community.

I am deeply troubled with the double
standard that surrounds the nomination of
Miguel Estrada. It is particularly troubling
that some of the senators have accused
Democrats or other Latinos of being anti-
Hispanic, or holding the American dream
hostage. Yet, these same senators in fact
prevented Latinos appointed by the Clinton
Administration from ever being given a
hearing. Notably, Corpus Christi lawyer
Jorge Rangel, and El Paso attorney Enrique
Moreno, and Denver attorney Christine
Arguello never received hearings before the
judiciary committee. Yet, these individuals
who came from the top of their profession
were schooled in the Ivy League, were raised
from modest means in the Southwest, and in
fact truly embodied the American Dream.
These highly qualified Mexican Americans
never had the opportunity to introduce
themselves and their views to the Senate, as
Mr. Estrada did.

In addition to my concerns regarding this
double standard. I am also concerned that
Mr. Estrada showed himself unwilling to
allow the Senate to fully evaluate his record.
He was not candid in his responses. Yet, Mr.
Estrada, as every other nominee who is a
candidate for a lifelong appointment, must
be prepared to fully answer basic questions,
particularly where there is no prior judicial
record or scholarly work to scrutinize. By
declining to give full and candid responses,
he frustrated the process. Individuals with
values should be called to explain those val-
ues honestly and forthrightly. We can de-
mand no less from those who would hold a
lifelong appointment in our system of jus-
tice.

Finally, I am also concerned with some of
the answers that Mr. Estrada did give when
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he was pressed. For example, I understand
that as an attorney he argued that the
NAACP did not have legal standing to press
the claims of African Americans who had
been arrested under a particular ordinance.
As a former National President of LULAC, I
know that on many occasions LULAC has
represented the rights of its membership in
voting cases, and in other civil rights mat-
ters. I would be troubled that if he were con-
firmed, Mr. HEstrada would not find a civil
rights organization to be an appropriate
plaintiff, and would uphold closing the court-
house door on them.

Given these concerns, I oppose the con-
firmation of Mr. Miguel Estrada.

STATEMENT OF BELEN ROBLES IN OPPOSITION

TO THE CONFIRMATION OF MIGUEL ESTRADA

I write to join other Latino leaders and or-
ganizations in opposing the confirmation of
Miguel Estrada to the DC Circuit Court of
Appeals. As a native Texan, I have a very
long and active involvement in the Latino
civil rights community and have worked
hard to ensure that Latinos have real
choices about their lives. I am a past Na-
tional President of the League of United
Latin American Citizens (LULAC).

I am deeply troubled with the nomination
of Miguel Estrada. I am very troubled with
the positions he seems to have taken about
our youth being subjected to racial profiling.
As I understand his position, he does not be-
lieve that racial profiling exists, and has
many times argued that the Constitution
gives police officers unbridled authority and
power. In our communities, racial profiling
does exist and our children have been sub-
jected to it. This is an issue that Latino or-
ganizations, including LULAC have long
cared about. In all of the years that I was in-
volved with civil rights, LULAC always
stood to protect our community, including
our youth when law enforcement exceeds
their authority.

I am also concerned that Mr. Estrada did
not allow the Senate to fully evaluate his
record. He was not open in his responses, but
instead was evasive. Yet, anyone appointed
to a lifelong position has to be willing to an-
swer questions fully. The American people
have a right to know who sits in our seats of
justice. And to demand that the person be
fair.

Mr. Estrada has also taken actions against
organizations that make me believe that he
would not be fair. For example, as an attor-
ney he argued that the NAACP did not have
legal standing to put forward the claims of
African Americans who have been arrested
under a particular ordinance. As a former
National President of LULAC, I know very
well that on many occasions LULAC has
been a champion of the rights of its member-
ship in civil rights cases. We asserted those
rights on behalf of voters in voting cases in
Texas, and in many other civil rights cases.
Under his view, Mr. Estrada could decide
that a civil rights organization such as
LULAC would not be able to sue on behalf of
its members. No supporter of civil rights
could agree with Mr. Estrada’s confirmation.

I oppose the confirmation of Mr. Miguel
Estrada.

HISPANIC BAR ASSOCIATION
OF PENNSYLVANIA,
Philadelphia, PA, January 28, 2003.
Hon. Senator EDWARD M. KENNEDY,
Senate Committee on the Judiciary, Dirksen
Senate Office Building, Washington, DC.

DEAR HONORABLE SIR: I am writing on be-
half of the Hispanic Bar Association of Penn-
sylvania (HBA) to inform you that we oppose
the appointment of Miguel Angel Estrada to
the United States Court of Appeals for the
District of Columbia Circuit. For the reasons
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that follow, we urge you to vote against Mr.
Estrada’s confirmation.

The HBA recognizes that Mr. Estrada’s
nomination was pending for some time prior
to his hearing before the Senate Judiciary
Committee on September 26, 2002. Neverthe-
less, it was the Hispanic National Bar Asso-
ciation’s public endorsement of this can-
didate that prompted our organization to
initiate its own evaluation of Mr. Estrada.

To that end, the HBA created a Special
Committee on Judicial Nominations to de-
velop a process for reviewing and potentially
endorsing not only Mr. Estrada, but also all
future candidates for the Judiciary. As part
of the process, we contacted Mr. Estrada,
asked to interview him, and invited him as a
guest of the HBA to meet the members of
our organization. Mr. Estrada, for stated
good cause, declined our invitations. Not-
withstanding Mr. Estrada’s non-participa-
tion, the Committee completed its work and
reported its findings to the HBA membership
on November 14, 2002. Following the Commit-

tee’s recommendation, the membership
voted not to support Mr. Estrada’s nomina-
tion.

The HBA recognizes and applauds Mr.

Estrada for his outstanding professional and
personal achievements. Indeed, the HBA
adopts the American Bar Association’s rat-
ing of ‘‘well-qualified” with regard to Mr.
Estrada’s professional competence and integ-
rity. However, employing the ABA’s seven
established criteria for evaluating judicial
temperament, the HBA finds Mr. Estrada to
be lacking. Our organization could find no
evidence that Mr. Estrada has demonstrated
the judicial position. In addition, the HBA
seeks to endorse individuals who have “dem-
onstrated awareness and sensitivity to mi-
nority, particularly Hispanic concerns.”
Sadly, we also could find no evidence of this
quality in Mr. Estrada.

The HBA shares the concern of the presi-
dent of the Judiciary Committee that only
the best-qualified and most suitable individ-
uals be appointed to the federal bench. Fur-
thermore, the HBA appreciates the efforts,
as evidenced by Mr. Estrada’s nomination, to
consider and promote members of the rapidly
growing Latino population to positions of
high visibility and importance. However, we
believe that there are a myriad of other well-
qualified Latinos whose integrity, profes-
sional competence, and judicial tempera-
ment would be beyond reproach and who
would therefore be better suited for this po-
sition.

The Hispanic Bar Association of Pennsyl-
vania regrets that it cannot support the
nomination of Mr. Estrada to the United
States Court of Appeals for the District of
Columbia Circuit. We respectfully request
that you oppose the confirmation of his nom-
ination.

Respectfully submitted,
ARLENE RIVERA FINKELSTEIN,
President, and the Special Committee on
Judicial Nominations on behalf of the
Hispanic Bar Association of Pennsylvania.

Mr. KENNEDY. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER
CRAPO). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LAUTENBERG. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LAUTENBERG. Mr. President,
today is the 12th day, as remarkable as
that seems, that the Senate is debating
this nomination instead of doing what

(Mr.
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it has to for the important business of
the American people, as I see it. It is
quite clear the other side is just not
going to get cloture on this nomina-
tion. So the choice is either bring for-
ward a cloture motion or move on to
other business.

The Nation’s Governors are in Wash-
ington meeting with President Bush
and Members of Congress to discuss
critically important issues, such as
homeland security, rising unemploy-
ment, and increasing State deficits.
These are serious issues that need at-
tention, but we are delaying tending to
the needs of the American people with
endless debate on a judicial nominee
who is refusing to tell the Senate al-
most anything about his judicial phi-
losophy or decisionmaking process.

This hide-the-ball strategy being
used by Mr. Estrada, frankly, I think is
an affront to the Senate and the Amer-
ican people. We have the right to get
complete and thoughtful answers to le-
gitimate concerns about his approach
to his interpretation of the U.S. Con-
stitution and the laws of the country.

I was formerly a businessman. Some-
times there are processes that are not
dissimilar to our functions here. One of
them is to be able to understand what
a nominee or an appointment of a high-
ranking executive might include and a
review of that person’s potential, that
person’s experience, that person’s atti-
tude before you put him to work.

My fellow Senators on the other side
of the aisle would have the Senate,
considered the most deliberative body
in world history—and, I assume, also
considered one of the most thoughtful
places in the world in terms of Govern-
ment and deliberative bodies—vote to
confirm a nominee to a lifetime—Ilife-
time, and it is important people realize
that means you cannot be fired from
the job; this means you can go as long
as you want to, and when you are fin-
ished with your service, your salary
continues at exactly the same level it
did when you went to work every day—
a lifetime appointment without disclo-
sure of what I and my colleagues con-
sider required information.

In the business world, this practice
would have been unheard of, and the
American people deserve better. If
someone were seeking a post and they
appeared before a congressional com-
mittee or a department head and said,
I would like the job, but I am not will-
ing to answer that questionnaire, that
would make that aspirant unacceptable
under any condition. It should be a re-
quirement when a lifetime-tenured job
is under discussion, something so im-
portant as the circuit court of appeals
where people, after getting a decision
from district court, go to get the judg-
ment of wise and experienced people.
His unwillingness to answer questions,
to talk about what he stands for, and
what he believes is a shocking dis-
regard for appropriate behavior.

Responsible business owners do not
hire senior managers without first con-
ducting a complete and thorough re-
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view of that candidate’s job applica-
tion. The candidate would answer ques-
tions that give interviewers an oppor-
tunity to measure the candidate’s deci-
sionmaking process and views on work-
related issues. A candidate cannot sim-
ply refuse to answer important ques-
tions of fitness, philosophy, or tem-
perament. No business executive would
hire a candidate who refused to answer
basic inquiries. These are not private
matters. They become the matters of
the employer, be it government or
business. Those in business would put
their businesses at risk and leave
themselves susceptible to future law-
suits based on negligent hiring prac-
tices.

No one is doubting the fact Mr.
Estrada is bright and intelligent, but
his repeated refusal to provide the Sen-
ate with any insight into his views on
the law and the U.S. Constitution is in-
comprehensible. I just cannot under-
stand it. How can we make an informed
decision about a judicial nominee if the
nominee refuses to provide the Senate
with sufficient information about his
judicial philosophy and, therefore, his
temperament?

The questions being asked are not
prohibited by law or judicial or profes-
sional ethics codes. Instead of enter-
taining continuing with these dilatory
tactics, the Senate should simply move
on to the important business of the
American people concerned about the
protection of their homeland; move on
to repair a hemorrhaging Federal budg-
et that under this administration has
been converted from a $5.6 trillion sur-
plus into a 2.$1 trillion deficit; move on
to provide States that are experiencing
dire economic conditions with more
Federal assistance that would help
them weather the storms during these
times of increasing unemployment,
threatening war with Iraq, and a sus-
tained fear of potential terrorist acts.

In the most recent CNN Gallup poll,
50 percent of Americans believe the
economy is the most pressing issue
confronting the Nation. Thirty percent
of Americans believe the war with Iraq
is the most important issue, second to
jobs and the economy.

The nomination of Mr. Estrada did
not make the list of important con-
cerns facing the Nation. Since January
2001, the number of unemployed Ameri-
cans has increased by nearly 40 per-
cent, with nearly 8.3 million Americans
out of work.

Since President Bush took office, 2.3
million private sector jobs have been
lost and the unemployment rate for
Latinos by way of example has in-
creased 33 percent. According to the
Department of Labor, there are now 2.4
jobseekers for every job opening. So
rather than focusing on creating jobs
for 8.3 million Americans, the Senate is
targeted on the job of one attorney, a
very successful attorney who made a
lot of money. But how does that influ-
ence what the American people see as
their need?
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This is the same thinking that has
produced an economic stimulus pack-
age that overwhelmingly favors the top
1 percent of American taxpayers while
giving very little to those who really
need some economic help.

The Senate needs to move on to the
important work of protecting the
homeland. CIA Director Tenet and FBI
Director Mueller have both testified
that America is still vulnerable to ter-
rorist attack, and we keep on hearing
alarms described in different colors.
The American public does not under-
stand what the difference between red
and yellow is. They just know it scares
them. It panics them. They do not
know what to do. I get phone calls
from people in New Jersey asking,
Should we stay out of New York City?
Should we not take our children on a
trip? Should we stay home? The answer
to all of those is that we do not really
know, but we ought to get on with find-
ing out.

The omnibus appropriations bill pro-
vides less than half of the $3.5 billion in
funding promised to law enforcement
people, firefighters, and emergency
medical personnel. Meanwhile, Amer-
ica’s ports, borders, and critical infra-
structure remain dangerously unpro-
tected.

Once again, instead of focusing on
protecting the homeland and funding
our first responders, the work of the
Senate is being delayed in order to se-
cure the appointment of a judicial
nominee who refuses to share his views
with the American people.

I do not intend to demean or dimin-
ish the importance of this nomination.
It is very important. To the contrary,
the nomination at issue is to the U.S.
Court of Appeals for the DC Circuit,
which is the most powerful inter-
mediate Federal appellate court, sec-
ond only to the U.S. Supreme Court.
The DC Circuit is more powerful, it is
observed, than other Federal courts be-
cause it has exclusive jurisdiction over
a broad array of far-reaching Federal
regulations that enforce critical envi-
ronment, consumer, and worker protec-
tion laws.

As history has shown, DC Circuit
Court judges are often tapped to serve
on the Supreme Court. Presently, three
of the nine Supreme Court Justices—
Justices Antonin Scalia, Clarence
Thomas, and Ruth Bader Ginsburg—
previously served on the DC Circuit.

The Senate has a constitutional re-
sponsibility. The constitutional judi-
cial confirmation process grants au-
thority to the President of the United
States to make the nominations and
gives the Senate an equally significant
role to agree by advising and con-
senting with the President’s rec-
ommendation before a nominee can sit
on the Federal bench. These important,
mutually coexisting roles of the Presi-
dent and the Senate are central to the
democratic system of separation of
powers and checks and balances.

Mr. Estrada must provide the Senate
with a full and complete understanding
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of his views of the law and the Con-
stitution, including important civil
rights laws that protect all Americans,
especially minorities, women, the el-
derly, and the disabled. However, if he
is unwilling or the White House is un-
willing to nominate judicial nominees
who are willing to answer reasonable,
nonintrusive, and legitimate inquiries
of the Senate, then these nominees
should not be confirmed.

The role of the Senate in the con-
firmation process is advise and con-
sent. It does not say anyplace to
rubberstamp all Presidential nomina-
tions. The Senate should not abdicate
its responsibility to thoroughly review
judicial nominations. It is a responsi-
bility, it is an obligation, for each one
of us. Rather, the Senate is dutybound
to ensure that each nominee maintains
the utmost commitment to upholding
the Constitution of our country—fol-
lowing precedent, listening to argu-
ments without fear or favor, and ren-
dering judgment without personal bias.
Miguel Estrada has failed to respond to
legitimate inquiries to the Senate and
the American people.

As I said before, it is time to move on
to the important work of the American
people, and let this appointment fall as
it should unless Mr. Estrada has a
reckoning with himself and his obliga-
tion and comes to the Senate to discuss
his views in response to questions
posed by the Senate.

Mr. REID. Will the Senator yield for
a question?

Mr. LAUTENBERG. Yes.

Mr. REID. The Senator is from the
State of New Jersey. Of course, the
State of New Jersey is very aware of
the news that is put out in the New
York Times and the editorials put out
in the New York Times. Is that a fair
statement?

Mr. LAUTENBERG. It is a very im-
portant paper, yes.

Mr. REID. I do not know if the Sen-
ator is aware that I read into the
RECORD this morning a New York
Times editorial from last fall dealing
with Estrada. I ask the Senator if he is
aware of the first paragraph of an edi-
torial written February 13, 2003, in the
New York Times?

Is the Senator also aware that last
night the majority read into the
RECORD a number of editorials from
around the country?

Mr. LAUTENBERG. I am aware of
that.

Mr. REID. Does the Senator from
New Jersey know the circulation of the
New York Times?

Mr. LAUTENBERG. I do not know
precisely, but it is in the——

Mr. REID. It is in the millions.

Mr. LAUTENBERG. I am sorry?

Mr. REID. It is over a million.

Mr. LAUTENBERG. Over a million
certainly on the weekends.

Mr. REID. Yes, I am sure it is.

Is the Senator aware of this editorial
that says, paragraph No. 1, “The Bush
administration is missing the point in
the Senate battle over Miguel Estrada,
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its controversial nominee to the power-
ful DC Circuit Court of Appeals. Demo-
crats who have vowed to filibuster the
nomination are not engaging in ’shame-
ful politics,” as the President has put
it, nor are they anti-Latino, as Repub-
licans have cynically charged. They are
insisting that the White House respect
the Senate’s role in confirming judicial
nominees’’?

Mr. LAUTENBERG. I am. I am also
aware of the fact that there are Latino
organizations that are unalterably op-
posed to this nomination.

Mr. REID. If the Senator will yield
for a question, is he aware that it is led
by the Congressional Hispanic Caucus?

Mr. LAUTENBERG. I am aware of all
that.

Mr. REID. If the Senator will yield
for a further question, it would be dif-
ficult, would it not, to say that the

Congressional Hispanic Caucus was
anti-Hispanic?
Mr. LAUTENBERG. I absolutely

agree that there would typically be a
determination by them to support the
nomination, but they are not. If the
Senator will help sharpen my memory,
I think they said keep on talking in
the close of that editorial piece.

Mr. REID. We are going to find out.
If the Senator would yield for another
question?

Mr. LAUTENBERG. I would be happy
to.

Mr. REID. I ask if the Senator from
New Jersey agrees with that first para-
graph of the editorial that I just
wrote—read. I wish I had written it,
but I read it.

Mr. LAUTENBERG. I agree with the
Senator and wish I had written it as
well.

Mr. REID. It is a short editorial. It is
only three paragraphs. I will ask the
Senator a question if he would yield.

Mr. LAUTENBERG. Yes.

Mr. REID. ‘“The Bush administration
has shown no interest in working with
Senate Democrats to select nominees
who could be approved by consensus,
and has dug in its heels on its most
controversial choices. At their con-
firmation hearings, judicial nominees
have refused to answer questions about
their views on legal issues. And Senate
Republicans have rushed through the
procedures on controversial nominees.
Mr. Estrada embodies the White
House’s scorn for the Senate’s role.
Dubbed the ‘stealth candidate,” he ar-
rived with an extremely conservative
reputation but almost no paper trail.
He refused to answer questions, and al-
though he had written many memoran-
dums as a lawyer in the Justice De-
partment, the White House refused to
release them.”

Does the Senator from New Jersey
agree with the statement made in this
editorial, second paragraph, by the
New York Times?

Mr. LAUTENBERG. I agree with it
fully. I read that editorial. I was in
total agreement with their logic, com-
ing from New Jersey where we had can-
didates who were recommended for the
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appeals court languish—nothing hap-
pening for months and months and
months. The protests we hear now from
our friends on the other side about the
process are a bit shameless because we
had a nominee from California, Mr.
Paez, who waited, I believe, 1,500 days.

Mr. REID. One thousand five hundred
four days.

Mr. LAUTENBERG. Waiting for a re-
view by the committee, and could not
get that.

If we talk about obstinate approaches
to the process about deliberate ob-
struction, the record is very clear.

When we presented candidates, when
the Democrats were a majority, they
could not move them because the Re-
publican side of the Senate would not
permit any action at all.

Mr. REID. Will the Senator yield for
an additional question?

Mr. LAUTENBERG. I am happy to
yield to my friend from Nevada.

Mr. REID. The final paragraph of this
short but powerful editorial, does the
Senator from New Jersey agree with
this:

The Senate Democratic leader, Tom
Daschle, insists that the Senate be given the
information it needs to evaluate Mr.
Estrada. He says there cannot be a vote until
senators are given access to Mr. Estrada’s
memorandums and until they get answers to
their questions. The White House can call
this politics or obstruction. But in fact it is
Senators doing their jobs.

Would the Senator agree with this
statement?

Mr. LAUTENBERG. I agree 100 per-
cent with that statement, and I think
we ought to get on with the business of
the American people.

Mr. REID. If the Senator will yield
for another question before he leaves
the floor. The Senator mentioned there
were aspirants to be appellate judges,
and is the Senator aware that a num-
ber of these people were from New
York? Is that true?

Mr. LAUTENBERG. Indeed, that is
true.

I just got a letter from a district
court judge in New Jersey, considered
one of the most brilliant and able dis-
trict court judges, who was rec-
ommended for the circuit court of ap-
peals in our district and decided after a
long wait that he was not going to get
a chance to be heard for a circuit court
job. He informs me in his letter that he
is going back to the law firm after 10
years on the Federal bench—a distin-
guished jurist, a great loss. He could
not get a hearing, so he decided to
withdraw rather than sit there and be
dangled like a kite in the wind.

Mr. REID. Is the Senator aware of
the names of 79 Clinton judicial nomi-
nees who were not confirmed by the
Republicans?

Mr. LAUTENBERG. I am fully aware
of that. I listened when the distin-
guished Democratic whip read that list
the first time, and I took the liberty of
reading the list a second time to make
sure it was clearly understood.

Mr. LAUTENBERG. I suggest the ab-
sence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. THOMAS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMAS. Mr. President, it is
very interesting to hear the discus-
sions. It is very similar to what we
have heard now for a couple of weeks.
I could not agree more with the Sen-
ator from New Jersey who says let’s
get on with it. I have a suggestion as to
how we can do that. There are more
than a majority in this Senate who are
satisfied with this candidate and ready
to vote. All we need to do is have an
up-or-down vote. Those who are oppos-
ing that are in the minority. They can
study as many things as they choose.
The fact is, the majority of the people
on this floor are satisfied this can-
didate is the right candidate and it is
time to go. I could not agree more.

We have a lot of things to do. We
have gone through the hearings, we
have gone through all the background,
and certainly most of us would like to
get away from this delay tactic and get
on with our work. I have to say that
when the majority is ready to go, that
is what we ought to do. I suggest that.

I will discuss another subject for a
moment.

THE PRESIDING OFFICER. The
Senator from Wyoming is recognized.

Mr. THOMAS. I thank the Chair.

(The remarks of Mr. THOMAS Dper-
taining to the introduction of S. 475 are
located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.””)

Mr. THOMAS. Mr. President, again I
hope we find ourselves in a position to
move forward. I don’t think there is a
soul here who would not admit we have
talked enough about this judicial nom-
ination. I don’t think there is a soul
here who would deny we have all made
up our minds, we all know exactly
what we are going to do. It is very
clear that the majority on this floor is
prepared to vote for this nominee and
we are being held up over here by a mi-
nority that simply continues to ask for
something that is not necessary be-
cause the majority has already been
determined. So I hope we can move on
and do the business of this country for
these people.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAPO. Mr. President, I rise
today to submit a resolution.

(The remarks of Mr. CRAPO Dper-
taining to the submission of S. Con.
Res. 11 are printed in today’s RECORD
under ‘“‘Submission on Concurrent and
Senate Resolutions.””)

JUDICIARY COMMITTEE ACTION

Mr. DASCHLE. Mr. President, I
wanted to come to the floor this after-
noon to discuss a matter that occurred
in the Judiciary Committee today that
is deeply troubling.

S2903

During a mark-up of 3 controversial
circuit court nominees, the Chairman
of the Judiciary Committee refused to
observe the long-standing rules of the
committee and brought two circuit
court nominations to a vote despite the
fact that there was a desire by several
members of the minority to continue
debate.

This situation is very specifically ad-
dressed by Committee Rule No. 4,
which reads as follows:

The Chairman shall entertain a non-debat-
able motion to bring a matter before the
Committee to a vote. If there is objection to
bring the matter to a vote without further
debate, a rollcall vote of the Committee
shall be taken, and debate shall be termi-
nated if the motion to bring the matter to a
vote without further debate passes with ten
votes in the affirmative, one of which must
be cast by the Minority.

At the time that the chairman at-
tempted to bring the nominations of
John Roberts and Deborah Cook to a
vote, objections were lodged by at least
2 members of the committee.

In fact, I believe that this rule was
read into the RECORD in an effort to
make clear to the chairman that it was
not appropriate under the committee
rules to bring these matters to a vote.

Despite the fact that this action rep-
resented a clear violation of the com-
mittee rules, the chairman ended de-
bate on these nominations and con-
ducted a roll call vote.

This reckless exercise of raw power
by a chairman without regard to the
agreed-upon standards of conduct that
members of the committee have agreed
to is ominous.

Senate committees either have rules
or they do not. It cannot be the case
that the rules of a committee will
apply unless the chairman deems them
inconvenient or an obstacle to a goal
he seeks at any given moment.

This body has, for over 200 years, op-
erated on the principle that civil de-
bate and resolution of competing phi-
losophies require rules. If the actions
taken today indicate the new standard
to which the majority plans to hold
itself, then I propose that we simply re-
peal committee rules altogether and
acknowledge that ‘“‘might makes right”’
and there is no respect for minority in-
terests.

How can we expect the Judiciary
Committee to place on the bench indi-
viduals who respect the rule of law if
the very process that the committee
uses to confirm those individuals vio-
lates the Senate rules themselves?

I hope that upon reflection the chair-
man of the Judiciary Committee will
reconvene the committee and allow for
the committee to report out these
nominations in a manner that is con-
sistent with the committee rules.

If not, he must recognize that he is
setting a terrible precedent regarding
the operation of Senate committees in
the future, regardless of which party
may be in control.

Mr. President, I am very deeply trou-
bled. This is a body of rules. This is a
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