S2884

a lot of time studying this. The AARP
executive director and CEO, Bill
Novelli, has said, in relation to the ad-
ministration’s proposal:

This proposal handcuffs states because it
leaves people more vulnerable in future
years as states struggle to meet increased
needs with decreased dollars.

Another quote, from the Consortium
for Citizens with Disabilities:

The Bush Administration proposal fails
people with disabilities and dishonors the na-
tion’s commitment to its residents—it is not
in the national interest. . . .What the Med-
icaid program calls ‘‘optional’ services are,
in reality, mandatory disability services for
the children and adults who need them.
These services often are not only life-saving,
but also the key to a positive quality of
life—something everyone in our nation de-
serves.

I believe strongly that the Federal
Government at this particular time in
our Nation’s history should not be
stepping away from its commitment to
seniors, to people with disabilities, and
to low-income children. It should not
be leaving the States with the primary
responsibility for dealing with growth
in the cost of the services to these
groups in the future.

The administration will point out
that the proposal does provide more
funding up front to the States. The
proposal is to give $12.7 billion more
over the first 7 years to help the
States. But there is something of an
element of bait and switch in that after
the first 7 years, that additional fund-
ing goes away.

Secretary Thompson noted in his
press conference that is after he has
left his position, and I am sure it is
after most of the Governors will have
left their positions and probably after
many of us will have left the Senate.
That does not give us an adequate jus-
tification for putting in place a system
that cuts funding for these vitally
needed services in future years.

The administration points out that
they are promising the block grant for
optional populations in a way that will
increase at the same percentages that
are projected in its budget. This is dif-
ficult to respond to, frankly, until we
see a written proposal. We need a writ-
ten proposal from the administration.
We do not have that as yet. We do not
have that on the Medicaid subject. We
do not have that on Medicare either.
And I hope those will be forthcoming
soon because they are extremely vital
programs for all of our States.

Let me also talk a little about the
proposal that I have, along with Con-
gressman DINGELL, that we are going
to introduce next week. And I will go
into more detail about it next week.

Our idea is that there are certain
groups that receive health care serv-
ices under Medicaid, where the Federal
Government needs to step up and pay
the full cost of those services—or some-
thing very close to the full cost. One
such group is so-called dual eligibles.
These are people who are eligible for
Medicare benefits, but are also low in-
come enough that they are eligible for
Medicaid at the same time.
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Current law says for those who are
covered under the Medicaid law the
States pay the lion’s share of that cost.
We are saying the States should not
have to pay the lion’s share of that
cost. This is something where these
folks have become eligible for Medi-
care. We should be paying 100 percent
of that cost at the Federal level.

Another group the Federal Govern-
ment should be underwriting the cost
of providing services for are illegal im-
migrants who come to our health care
providers needing emergency atten-
tion. Here you can get into quite a
philosophical argument as to whether
or not these services should be pro-
vided. The reality is, if you are a doc-
tor, if you are working in an emer-
gency room and someone shows up who
needs emergency care, you are obli-
gated under your Hippocratic oath and
the laws of decency, basically, to pro-
vide that care, if you are able to do so.
To turn a person away because they do
not have the right health insurance
coverage, or they cannot demonstrate
to you their financial solvency, when
their circumstance is critical, is just
not the way we should do business.

The question is, Once that person has
come into that emergency room and
asked for that emergency care, who
should reimburse the hospital for it?
Who should pay the cost of that physi-
cian? At the current time, the States
are picking that up, or the counties are
picking that up, or the health care pro-
viders themselves are doing this on a
pro bono basis. The reality is the Fed-
eral Government should be responsible
for that, and we are proposing that in
our legislation.

Another group, of course, is Native
American citizens. We have a great
many Native Americans in my home
State. The Federal Government should
be stepping up to its responsibility to
ensure that health care for these indi-
viduals is provided. We propose that as
part of our proposal for saving our
States as well.

I will have another chance to talk
this ‘‘saving our States’ proposal when
we introduce it early next week. I very
much wanted to make reference to it
today and indicate my great concern
about the proposal I understand the ad-
ministration is about to present to us.
The truth is, the cost of providing
health care is very high, and it is not
getting any cheaper. We need to budget
that in and we need to acknowledge
that and we need to recognize that as a
matter of public policy in this country,
we should provide that basic care to
seniors, to low-income children, to
those who are disabled. The Medicaid
Program does that. We need to keep
the Medicaid Program sound and not
undermine it by rationing back on the
dollars we are willing to spend on those
basic services.

SOUTHWEST REGIONAL BORDER AUTHORITY ACT

Mr. President, let me also talk about
a bill I introduced yesterday. This is a
bill entitled Southwest Regional Bor-
der Authority Act. We offered this
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same bill last May. I am very pleased
this year I am joined by Senator KAY
BAILEY HUTCHISON, and also Senator
BARBARA BOXER. This legislation would
create an economic development au-
thority for the Southwest border re-
gion that would be charged with award-
ing grants to border communities in
support of local economic development
projects. The need for a regional border
authority is acute. The poverty rate in
the Southwest border region is over 20
percent, nearly double the national av-
erage of 11.7 percent. The unemploy-
ment rate in Southwest border coun-
ties can reach as high as six times the
national unemployment rate. The per
capita personal income in the region is
greatly below the national average. In
many border counties, the per capita
personal income is less than 50 percent
of the national average. There is a lack
of adequate access to capital that has
made it difficult for businesses to get
started in this region.

In addition, the development of key
infrastructures, such as water, waste
water, transportation, public health,
and telecommunications—all of these
areas of infrastructure need have failed
to keep pace with the population explo-
sion and the increase in commerce
across our border with Mexico.

Mr. President, the counties in the
Southwest border region are among the
most economically distressed in the
Nation. It should be noted that there
are only a few such regions of economic
distress throughout the country. Vir-
tually all of the other regions that face
this same economic distress are, in
fact, served by regional economic de-
velopment commissions today. These
commissions include the Appalachian
Regional Commission, the Delta Re-
gional Authority, the Denali Commis-
sion in Alaska, and the Northern Great
Plains Regional Authority.

In order to address the needs of the
border region in a similar fashion, we
are proposing this Regional Economic
Commission for the Southwest border.
The bill is based on four guiding prin-
ciples.

First, it starts from the premise that
people who live on the Southwest bor-
der know best when it comes to mak-
ing decisions as to how to improve
their own communities.

Second, it employs a regional ap-
proach to economic development and
encourages communities to work
across county and State lines where
appropriate. All too often in the past,
the efforts to improve our region have
hit roadblocks as a result of poor co-
ordination and communication be-
tween communities.

Third, it creates an independent
agency, meaning it will be able to
make decisions that are in the best in-
terest of the border communities, with-
out being subject to the politics of Fed-
eral agencies.

Finally, it brings together represent-
atives of the four Southwest border
States and the Federal Government as
partners to work on improving the



February 27, 2003

standard of living for people living on
the border.

This is not just another commission,
and it is certainly not just another
grant program. I believe this South-
west regional border authority not
only will help leverage new private sec-
tor funding, it will also help to better
target the Federal funds that are avail-
able to those projects that are most
likely to produce results.

The legislation accomplishes this
through a sensible mechanism of devel-
opment planning. The purpose of the
planning process is to ensure that pri-
orities are reflected in the projects
funded by the authority. It also is to
provide flexibility to the authority to
fund projects that are regional in na-
ture.

I think the process has various ad-
vantages, and there are great benefits
that can be derived from setting up
this border authority. I believe very
strongly this legislation is overdue. It
is something that should have hap-
pened several years ago. For too long,
the needs of the Southwest border have
been ignored, overlooked, and under-
funded.

I am confident the creation of a
Southwest regional border authority
not only will call attention to the
great needs that exist on the border,
but will help us to meet those needs. I
urge my colleagues to give attention to
this legislation that we have intro-
duced. I hope other colleagues will
choose to support it. I hope we can
have a hearing on it in the near future
and move the legislation through the
Senate and through the House to the
President for signature.

Mr. President, let me say a few words
about the Estrada nomination as well.
I know that is a subject of great con-
cern to many on both sides of the aisle.
I have taken some time in the last cou-
ple of days to review the transcript of
the testimony that Mr. Estrada gave in
the Judiciary Committee.

I have been struck by his position, as
stated numerous times in that testi-
mony, that he was not willing to share
his views on any issue related to judi-
cial philosophy or court decisions with
the committee.

I was particularly struck by the dis-
cussion he had with our colleague, Sen-
ator SCHUMER. Senator SCHUMER was
asking about Mr. Estrada’s earlier
statement that he saw as part of his
job working for Justice Kennedy rec-
ommending law clerks and asking
them questions, of course, interviewing
them before he made the recommenda-
tion.

Senator SCHUMER said:

Isn’t it appropriate that you would ask
those questions? Isn’t it also appropriate
that we would be asking you some questions
to try to determine your views?

Mr. Estrada said in response to that
question:

Questions that I asked in doing my job for
Justice Kennedy were intended to ascertain
whether there were any strongly felt views
that would keep that person from being a
good law clerk to the Justice.
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That is entirely appropriate, in my
view, and a very well-stated position.
That, in my view, is the exact job we
have to perform as we screen and con-
sider the various nominees for Federal
court positions that the President
sends us. We need to determine wheth-
er they have any strongly felt views
that would keep them from being good
members of the Court of Appeals for
the District of Columbia, good mem-
bers of the district court, or good mem-
bers of the Supreme Court.

My own position is that I am willing,
and have demonstrated many times on
the Senate floor my willingness, to
support conservative nominees to the
court. I believe many of those people
are making excellent judges in our
Federal court system. But I also want
to be sure their views on issues that re-
late to their duties are mainstream,
that they are not extreme. The only
way I know to carry out that responsi-
bility is to ask some questions to de-
termine whether they have strongly
felt views, as Mr. Estrada said, that
would keep them from being, as he said
in the case he was referring to, a good
law clerk to the Justice.

In the Senate, when we are consid-
ering people for lifetime appointments
to the Federal judiciary, we have a
heavier responsibility to be sure there
are no strongly held views that would
keep these individuals from being good
judges in our Federal court system for
the remainder of their lives. That is
what I believe we should be trying to
do. I think that is what many members
of the Judiciary Committee were try-
ing to do in the hearing that took place
on Mr. Estrada.

His view was that he would not re-
spond to questions that were put to
him about any such views, and he re-
peatedly said he did not think it was
appropriate for him to comment on any
personal views he might have. Since, of
course, he would not comment on his
personal views, there is no way to de-
termine whether any of them are ex-
treme.

I do not think that is an adequate
carrying out of responsibilities by the
Judiciary Committee. I do not think it
is an adequate carrying out of respon-
sibilities by the Senate. And I think we
do need more information. That has
been my position. Before we move
ahead with this nomination, we should
get more information.

I hope the Judiciary Committee will
consider reconvening a hearing, once
again providing the nominee with an
opportunity to respond, as other nomi-
nees have traditionally responded.
That is all we are asking, not that he
give us information others were not
asked to give or others did not give,
but that he essentially provide basic
information.

He may express some views with
which I do not agree. That is fine.
Many judges for whom I have voted
also, I believe, expressed views with
which I did not agree. At least I was
confident their views were not ex-
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treme. At least I was confident their
views were mainstream and that they
were within the mainstream as far as
their conception of where the law is
and where the law ought to go.

I hope very much we can get the ad-
ditional information we have been ask-
ing for and can proceed to dispose of
this nomination. That would be my
great hope. I do not know what the in-
tent of the majority leader is at this
point or the intent of the Judiciary
Committee. I hope we can proceed in
that manner.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALLARD). Without objection, it is so or-
dered.

Mr. REID. Mr. President, last
evening, there was a lot of talk about
whether memos at the Solicitor Gen-
eral’s Office had ever been made public.
I am going to talk about that, but I
think we should put this whole debate
involving Miguel Estrada in a frame-
work that people who are watching the
debate who are not familiar with Sen-
ate procedure can better understand
what is going on.

In effect, Miguel Estrada has asked
his employer, the Federal Government,
to give him a job to last for life. As
with any job, one usually has to have
an interview. In this instance, in addi-
tion to an interview, you bring what-
ever papers you have, whether it is a
resume or other documents that your
employer may want to find out if you
should be hired. In the instance of
Miguel Estrada, he simply has not
filled out the requisite papers, he has
not answered the questions or supplied
the necessary information.

An employer in Nevada, whether a
company that sold tires or a company
that sold food—it would not matter
what it is—if somebody applied for a
job, they would have to answer the
questions that employer asked and give
the requisite papers. In this instance,
Democratic members of the Judiciary
Committee believe he has not answered
the questions. By reading the tran-
script, it is quite clear that is true.

But yesterday, the distinguished Sen-
ator from Utah, Mr. HATCH, engaged in
extensive discussion regarding the re-
lease of Solicitor General memoranda.
As everyone by this time knows, we
have asked that Miguel Estrada release
memos he wrote while he was an attor-
ney in the Solicitor General’s Office.
The administration has refused to pro-
vide these documents.

There are two basic charges raised by
my distinguished colleagues on the
other side of the aisle about these
memoranda: First, the distinguished
chairman of the committee, Senator
HATCH, has argued that when such
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memos were provided in the past, they
were leaked.

My colleague argued that they have
never, ever been given to anyone on
Capitol Hill.

Second, he qualified his remarks by
saying to the extent memos had been
provided, they were provided because
there was some allegation of improper
behavior by the nominee in connection
with the memo.

I will place in the RECORD a series of
correspondence between the Judiciary
Committee and the Justice Depart-
ment from 1987 that demonstrates in
fact such documents were provided.
This is only one instance. These letters
show that these memoranda were not
leaked. They show that they were in
fact provided freely by the Justice De-
partment.

In a letter dated August 10, 1987, then
Judiciary Committee Chairman BIDEN
set forth a request for several types of
documents relating to the nomination
of Judge Bork to the Supreme Court.
In the letter, Senator BIDEN requested
four classes of Bork-related memos: He
requested those that related to the Wa-
tergate controversy; second, all docu-
ments generated or involving Solicitor
General Bork relating to the constitu-
tionality, appropriateness, or use of
the pocket veto; third, all documents
generated to or involving then Solic-
itor General Bork regarding school de-
segregation; fourth, all documents gen-
erated to or involving then Solicitor
General Bork in forming the U.S. posi-
tion in a series of specific cases.

These requests involved memoranda
provided by attorneys in the Solicitor
General’s Office to the Solicitor Gen-
eral recommending such things as
whether to file amicus briefs in par-
ticular cases.

In this instance, what happened to
Senator BIDEN’s request? Well, in fact a
letter came to him dated August 24
from then Republican Assistant Attor-
ney General Bolton to Democratic Sen-
ator JOE BIDEN. In that letter, the Jus-
tice Department declined to provide
documents relating to the Watergate
controversy. This denial of documents
was based on executive privilege. The
documents involved did not include
Bork but, rather, related to commu-
nications between and among close ad-
visers to the President and the Presi-
dent.

Yesterday, Senator CRAPO made ref-
erence to the fact that some documents
were not turned over to the committee
during this time. While it is true that
the Watergate documents were not
turned over, and this is based on execu-
tive privilege, that does not affect our
debate. Solicitor General memoranda
from Estrada to his supervisors are not
covered by executive privilege. No one
has ever claimed they are.

In 1987, however, the Justice Depart-
ment did provide the other documents
I described above which were requested
in the Biden letter. In these materials,
the Justice Department noted in the
letter: The vast majority of the docu-

CONGRESSIONAL RECORD — SENATE

ments that have been requested reflect
or disclose internal deliberations with-
in the executive branch. We wish to co-
operate to the fullest extent with the
committee and to expedite Judge
Bork’s confirmation process. The letter
concludes that the documents referred
to above would be provided. The letter
confirms the nature and circumstances
under which the Solicitor General
memoranda were provided to the Judi-
ciary Committee during Bork’s hear-
ings.

So what about the argument that to
the extent memoranda have been pro-
vided, they were only provided when
the request alleged misconduct or mal-
feasance on the part of the nominee or
other attorneys involved in the mat-
ter? This simply is not true.

I have a list of internal attorney
memoranda provided during the Bork,
Reynolds, and Rehnquist nominations.
These documents, some of which are
from the Solicitor’s Office, others from
other parts of the Justice Department,
were made public and given to Senator
BIDEN, and in other instances given to
others. For example, all documents re-
lated to school desegregation between
1969 and 1977 relating to Bork in any
way, there was no allegation of mis-
conduct; documents related to Halpren
v. Kissinger, no allegation of mis-
conduct.

I have about 14 of these that were
made a part of proceedings before the
Senate.

I ask unanimous consent that this
list be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

All documents related to school desegrega-
tion between 1969 and 1977 relating to Bork
in any way (disclosure included, among oth-
ers, the SG Office memos about Vorcheimer v.
Philadelphia, known as ‘‘the Easterbrook
memo”’; United States v. Omaha; United States
v. Demopolis City (school desegregation in
Alabama)): No allegation of misconduct or
malfeasance by the nominee or anyone else
at the Justice Department.

Documents related to Halperin v. Kissinger
(civil suit for 4th Amendment violations for
wiretapping): No allegation of misconduct or
malfeasance by the nominee.

Memos about whether to file an amicus
brief in Hishon v. King & Spaulding (gender
discrimination at a law firm): No allegation
of misconduct or malfeasance by the nomi-
nee or anyone else at the Justice Depart-
ment.

Memos regarding Wallace v. Jaffree (school
prayer in Alabama): No allegation of mis-
conduct or malfeasance by the nominee or
anyone else at the Justice Department.

Memos about Congressional reapportion-
ment in Louisiana and one-person, one-vote
standard: No allegation of misconduct or
malfeasance by the nominee or anyone else
at the Justice Department.

Memos regarding possible constitutional
amendment in 1970 to overturn Green v. New
Kent County, and preserve racial discrimina-
tion in Southern schools: No allegation of
misconduct or malfeasance by the nominee
or anyone else at the Justice Department.

Memo of November 16, 1970 from John
Dean: No allegation of misconduct or mal-
feasance by the nominee.

Memos of William Ruckelshaus of Decem-
ber 19, 1969 and February 6, 1970: No allega-
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tion of misconduct or malfeasance by the
nominee.

Memos of Robert Mardian of January 18
1971: No allegation of misconduct or malfea-
sance by the nominee.

Memos of law clerk to Justice Jackson: No
allegation of misconduct or malfeasance by
the nominee or anyone else at the Justice
Department.

Memos about whether or not to seek Su-
preme Court review in Kennedy v. Sampson
(pocket veto): No allegation of misconduct
or malfeasance by the nominee or anyone
else at the Justice Department.

Memos about Hills v. Gautreaux (racial dis-
crimination in housing in Chicago): No alle-
gation of misconduct or malfeasance by the
nominee or anyone else at the Justice De-
partment.

Memos about DeFunis v. Odegaard (affirma-
tive action program at the University of
Washington law school): No allegation of
misconduct or malfeasance by the nominee
or anyone else at the Justice Department.

Memos about Morgan v. McDonough (public
school desegregation in Boston): No allega-
tion of misconduct or malfeasance by the
nominee or anyone else at the Justice De-
partment.

Memos about Pasadena v. Spengler (public
school desegregation): No allegation of mis-
conduct or malfeasance by the nominee or
anyone else at the Justice Department.

Memos about Barnes v. Kline (military as-
sistance in El Salvador): No allegation of
misconduct or malfeasance by the nominee
or anyone else at the Justice Department.

Memos about Kennedy v. Jones (pocket veto
and the mass transit bill and bill to assist
the disabled): No allegation of misconduct or
malfeasance by the nominee or anyone else
at the Justice Department.

Documents related to Supreme Court se-
lection process of Nixon and Reagan: No alle-
gation of misconduct or malfeasance by the
nominee or anyone else at the Justice De-
partment.

Mr. REID. I say respectfully that the
statements made by the distinguished
Senator from Utah were without basis
of fact. Here we have records that were
not leaked, they are directly as we said
they were last night. We were unable
to get the floor, but in fact that is
what the story was.

So now that we do have the floor, I
ask unanimous consent that the letter
dated August 10, 1987, to Attorney Gen-
eral Ed Meese from JOSEPH BIDEN be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, August 10, 1987.
Hon. EDWIN MEESE III,
Attorney General, Department of Justice,
Washington, DC.

DEAR GENERAL MEESE: As part of its prepa-
ration for the hearings on the nomination of
Judge Robert Bork to the Supreme Court,
the Judiciary Committee needs to review
certain material in the possession of the Jus-
tice Department and the Executive Office of
the President.

Attached you will find a list of the docu-
ments that the Committee is requesting.
Please provide the requested documents by
August 24, 1987. If you have any questions
about this request, please contact the Com-
mittee staff director, Diana Huffman, at 224
0747.

Thank you for your cooperation.

Sincerely,
JOSEPH R. BIDEN, Jr.,
Chairman.
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REQUEST FOR DOCUMENTS REGARDING THE
NOMINATION OF ROBERT H. BORK TO BE As-
SOCIATE JUSTICE OF THE UNITED STATES SU-
PREME COURT

Please provide to the Committee in accord-
ance with the attached guidelines the fol-
lowing documents in the possession, custody
or control of the United States Department
of Justice, the Executive Office of the Presi-
dent, or any agency, component or document
depository of either (including but not lim-
ited to the Federal Bureau of Investigation):

1. All documents generated during the pe-
riod from 1972 through 1974 and constituting,
describing, referring or relating in whole or
in part to Robert H. Bork and the so-called
Watergate affair.

2. Without limiting the foregoing, all docu-
ments generated during the period from 1972
through 1974 and constituting, describing, re-
ferring or relating in whole or in part to any
of the following:

a. any communications between Robert H.
Bork and any person or entity relating in
whole or in part to the Office of Watergate
Special Prosecution Force or its
predecessors- or successors-in-interest;

b. the dismissal of Archibald Cox as Spe-
cial Prosecutor;

c. the abolition of the Office of Watergate
Special Prosecution Force on or about Octo-
ber 23, 1973;

d. any efforts to define, narrow, limit or
otherwise curtail the jurisdiction of the Of-
fice of Watergate Special Prosecution Force,
or the investigative or prosecutorial activi-
ties thereof;

e. the decision to reestablish the Office of
Watergate Special Prosecution Force in No-
vember 1973;

f. the designation of Mr. Leon Jaworski as
Watergate Special Prosecutor;

g. the enforcement of the subpoena at issue
in Nixon v. Sirica;

h. any communications on October 20, 1973
between Robert H. Bork and then-President
Nixon, Alexander Haig, Leonard Garment,
Fred Buzhardt, Elliot Richardson, or William
Ruckelshaus;

1. any communications between Robert H.
Bork and then-President Nixon, Alexander
Haig and/or any other federal official or em-
ployee on the subject of Mr. Bork and a posi-
tion or potential position as counsel to
President Nixon with respect to the so-called
Watergate matter;

m. any action, involvement or participa-
tion by Robert H. Bork with respect to any
issue in the case of Nader v. Bork, 366 F.
Supp. 104 (D.D.C. 1975), or the appeal thereof;

n. any communication between Robert H.
Bork and then-President Nixon or any other
federal official or employee, or between Mr.
Bork and Professor Charles Black, con-
cerning Executive Privilege, including but
not limited to Professor Black’s views on the
President’s ‘“‘right’ to confidentiality as ex-
pressed by Professor Black in a letter or ar-
ticle which appeared in the New York Times
in 1973 (see Mr. Bork’s testimony in the 1973
Senate Judiciary Committee hearings on the
Special Prosecutor);

o. the stationing of FBI agents at the Of-
fice of Watergate, Special Prosecution Force
on or about October 20, 1973, including but
not limited to documents constituting, de-
scribing, referring or relating to any commu-
nication between Robert H. Bork, Alexander
Haig, or any official or employee of the Of-
fice of the President or the Office of the At-
torney General, on the one hand, and any of-
ficial or employee of the FBI, on the other;
and

p. the establishment of the Office of Water-
gate Special Prosecution Force, including
but not limited to all documents consti-
tuting, describing, referring or relating in
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whole or in part to any assurances, represen-
tations, commitments or communications by
any member of the Executive Branch or any
agency thereof to any member of Congress
regarding the independence or operation of
the Office of Watergate Special Prosecution
Force, or the circumstances under which the
Special Prosecutor could be discharged.

3. The following documents together with
any other documents referring or relating to
them:

a. the memorandum to the Attorney Gen-
eral from then-Solicitor General Boark,
dated August 21, 1973, and its attached ‘‘re-
draft of the memorandum intended as a basis
for discussion with Archie Cox’’ concerning
‘““The Special Prosecutor’s authority” (type-
set copies of which are printed at pages 287—
288 of the Senate Judiciary Committee’s 1973
‘“‘Special Prosecutor’ hearings);

b. the letter addressed to Acting Attorney
General Bork from then-President Nixon,
dated October 20, 1973., directing him to dis-
charge Archibald Cox;

c. the letter addressed to Archibald Cox
from then-Acting Attorney General Bork,
dated October 20, 1973, discharging Mr. Cox
from his position as Special Prosecutor;

d. Order No. 546-73, dated October 23, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Abolishment of Office of Wa-
tergate Special Prosecutor Force’’;

e. Order No. 547-73, dated October 23, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Additional Assignments of
Functions and Designation of Officials to
Perform the Duties of Certain Offices in Case
of Vacancy, or Absence therein or in Case of
Inability or Disqualification to Act’’;

f. Order No. 551-73, dated November 2, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Establishing the Office of
Watergate Special Prosecution Force’’;

g. the Appendix to Item 2.f., entitle “Du-
ties and Responsibilities of Special Pros-
ecutor’’;

h. Order No. 552-73, dated November 5, 1973,
signed by then-Acting Attorney General
Bork, designating ‘‘Special Prosecutor Leon
Jaworski the Director of the Office of Water-
gate Special Prosecution Force’’;

i. Order No. 554-73, dated November 19, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘“‘Amending the Regulations
Establishing the Office of Watergate Special
Prosecution Force’’; and

j. the letter to Leon Jaworski, Special
Prosecutor, from then-Acting Attorney Gen-
eral Bork, dated November 21, 1973, con-
cerning Item 2.i.

4. All documents constituting, describing,
referring or relating in whole or in part to
any meetings, discussions and telephone con-
versations between Robert H. Bork and then-
President Nixon, Alexander Haig or any
other federal official or employee on the sub-
ject of Mr. Bork’s being considered or nomi-
nated for appointment to the Supreme
Court.

5. All documents generated from 1973
through 1977 and constituting, describing, re-
ferring or relating in whole or in part to
Robert H. Bork and the constitutionality,
appropriateness or use by the President of
the United States of the ‘“‘Pocket Veto”
power set forth in Art. I, section 7, paragraph
2 of the United States Constitution, includ-
ing but not limited to all documents consti-
tuting, describing, referring or relating in
whole or in part to any of the following:

a. The decision not to petition for certio-
rari from the decision of the United States
Court of Appeals for the District of Columbia
Circuit in Kennedy v. Sampson, 511 F.2d 430
(1947);

b. the entry of the judgment in Kennedy v.
Jones, 412 F. Supp. 353 (D.D.C. 1976); and

c. the policy regarding pocket vetoes pub-
licly adopted by President Gerald R. Ford in
April 1976.
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6. All documents constituting, describing,
referring or relating in whole or in part to
Robert H. Bork and the incidents at issue in
United States v. Gray, Felt & Miller, No. Cr. 78—
00179 (D.D.C. 1978), including but not limited
to all documents constituting, describing,
referring or relating in whole or in part to
any of the exhibits filed by counsel for Ed-
ward S. Miller in support of his contention
that Mr. Bork was aware in 1973 of the inci-
dents at issue.

7. All documents constituting, describing
or referring to any speeches, talks, or infor-
mal or impromptu remarks given by Robert
H. Bork on matters relating to constitu-
tional law or public policy.

8. All documents constituting, describing,
referring or relating in whole or in part ei-
ther (i) to all criteria or standards used by
President Reagan in selecting nominees to
the Supreme Court, or (ii) to the application
of those criteria to the nomination of Robert
H. Bork to be Associate Justice of the Su-
preme Court.

9. All documents constituting, describing,
referring or relating in whole or in part to
Robert H. Bork and any study or consider-
ation during the period 1969-1977 by the Ex-
ecutive Branch of the United States Govern-
ment or any agency or component thereof of
school desegregation remedies. (In addition
to responsive documents from the entities
identified in the beginning of this request,
please provide any responsive documents in
the possession, custody or control of the U.S.
Department of Education or its predecessor
agency, or any agency, component or docu-
ment depository thereof.)

10. All documents constituting, describing,
referring or relating in whole or in part to
the participation of Solicitor General Robert
H. Bork in the formulation of the position of
the United States with respect to the fol-
lowing cases:

a. Evans v. Wilmington School Board, 423
U.S. 963 (1975), and 429 U.S. 973 (1976);

b. McDonough v. Morgan, 426 U.S. 935 (1976);

c. Hills v. Gautreauz, 425 U.S. 284 (1976);

d. Pasadena City Board of Education v.
Spangler, 427 U.S. 424 (1976);

e. Roemer v. Maryland Board of Public Edu-
cation, 426 U.S. 736 (1976);

f. Hill v. Stone, 421 U.S. 289 (1975); and

g. DeFunis v. Odegaard, 416 U.S. 312 (1975).

GUIDELINES

1. This request is continuing in character
and if additional responsive documents come
to your attention following the date of pro-
duction, please provide such documents to
the Committee promptly.

2. As used herein, ‘‘document’” means the
original (or an additional copy when an
original is not available) and each distribu-
tion copy of writings or other graphic mate-
rial, whether inscribed by hand or by me-
chanical, electronic, photographic or other
means, including without limitation cor-
respondence, memoranda, publications, arti-
cles, transcripts, diaries, telephone logs,
message sheets, records, voice recordings,
tapes, film, dictabelts and other data com-
pilations from which information can be ob-
tained. This request seeks production of all
documents described, including all drafts
and distribution copies, and contemplates
production of responsive documents in their
entirety, without abbreviation or expur-
gation.

3. In the event that any requested docu-
ment has been destroyed or discarded or oth-
erwise disposed of, please identify the docu-
ment as completely as possible, including
without limitation the date, author(s), ad-
dressee(s), recipient(s), title, and subject
matter, and the reason for disposal of the
document and the identity of all persons who
authorized disposal of the document.
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4. If a claim is made that any requested
document will not be produced by reason of
a privilege of any kind, describe each such
document by date, author(s), addressee(s),
recipient(s), title, and subject matter, and
set forth the nature of the claimed privilege
with respect to each document.

Mr. REID. Mr. President, this out-
lines seven pages of documents he
wants and certain guidelines that
would be followed so that the Attorney
General’s Office would be protected.

In addition, I ask unanimous consent
that a letter dated August 24 of that
same year to JOSEPH R. BIDEN from Mr.
Bolton, the Assistant Attorney Gen-
eral, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE, OF-
FICE OF LEGISLATIVE AND INTER-
GOVERNMENTAL AFFAIRS,
Washington, DC.
Hon. JOSEPH R. BIDEN, Jr.
Chairman, Senate Judiciary Committee, Wash-
ington, DC.

DEAR CHAIRMAN BIDEN: This responds fur-
ther to your August 10th letter requesting
certain documents relating to the nomina-
tion of Judge Robert Bork to the Supreme
Court. Specifically, this sets forth the status
of our search for responsive documents and
the methods and scope of review by the Com-
mittee.

As we have previously informed you in our
letter of August 18, the search for requested
documents has required massive expendi-
tures of resources and time by the Executive
Branch. We have nonetheless, with a few ex-
ceptions discussed below, completed a thor-
ough review of all sources referenced in your
request that were in any way reasonably
likely to produce potentially responsive doc-
uments. The results of this effort are as fol-
lows:

In response to your requests numbered 1-3,
we have conducted an extensive search for
documents generated during the period 1972-
1974 and relating to the so-called Watergate
affair. We have followed the same procedure,
in response to request number 4, for all docu-
ments relating to consideration of Robert
Bork for the Supreme Court by President
Nixon or his subordinates. We have com-
pleted our search of relevant Department of
Justice and White House files for documents
responsive to these requests. The Federal
Bureau of Investigation also has completed
its search for responsive documents, focusing
on the period October-December 1973 and on
references to Robert Bork generally.

Most of the documents responsive to re-
quests numbered 1-4 are in the possession of
the National Archives and Records Adminis-
tration, which has custody of the Nixon
Presidential materials and the files of the
Watergate Special Prosecution Force. The
Archives staff supervised and participated in
the search of the opened files of the Nixon
Presidential materials and the files of the
Watergate Special Prosecution Force, which
was directed to those files which the Ar-
chives staff deemed reasonably likely to con-
tain potentially responsive documents.

Pursuant to a request by this Department
under 36 C.F.R. 1275, the Archives staff also
examined relevant unopened files of the
Nixon Presidential materials, and, as re-
quired under the pertinent regulations, sub-
mitted the responsive documents thus lo-
cated for review by counsel for former Presi-
dent Nixon. Mr. Nixon’s counsel, R. Stan
Mortenson, interposed no objection to re-
lease of those submitted documents that (a)
reference, directly or indirectly, Robert
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Bork, or (b) were received by or disseminated
to persons outside the Nixon White House.
Mr. Mortenson on behalf of Mr. Nixon ob-
jected to production of the documents which
are described in the attached appendix. Mr.
Mortenson represents that these documents
constitute purely internal communications
within the White House and contain no di-
rect or indirect reference to Robert Bork.

Mr. Mortenson also objected on the same
grounds to production of unopened portions
of two documents produced in incomplete
form from the opened files of the Nixon Pres-
idential materials:

1. First page and redacted portion of fifth
page of handwritten note of John D.
Ehrlichman dated December 11, 1972.

2. All pages other than the first page of
memorandum from Geoff Shepard to Ken
Cole dated June 19, 1973.

Mr. James J. Hastings, Acting Director of
the Nixon Presidential Materials Project,
has reviewed these two documents and has
advised us that the unopened portions of nei-
ther document contain any direct or indirect
reference to Judge Bork.

Our search has not yielded a copy of the
document referenced in paragraph ‘‘a’ of
your request numbered 3, which, as you cor-
rectly note, is printed at pages 287-288 of the
Judiciary Committee’s 1973 ‘‘Special Pros-
ecutor’ hearings.

Among the documents collected by the De-
partment are certain documents generated
in the defense of Halperin v. Kissinger, Civil
Action No. 73-1187 (D. D.C.), a suit filed
against several federal officials in their indi-
vidual capacity, which remains pending. The
Department has an ongoing attorney-client
relationship with the defendants in Halperin,
which precludes us from releasing certain
documents containing client confidences and
litigation strategy, without their consent. 28
C.F.R. 50.156(2)(3).

All documents responsive to request num-
ber 5, concerning the pocket veto, have been
assembled.

All documents responsive to request num-
ber 6 have been assembled. The exhibits filed
by counsel for Edward S. Miller on July 12,
1978 and referred to in your August 10 letter,
remain under seal by order of the United
States District Court for the District of Co-
lumbia. However, a list of the thirteen docu-
ments has been unsealed. We have supplied
copies of eleven of these documents, includ-
ing redacted versions of two of the docu-
ments (a few sentences of classified material
have been deleted). We have supplied unclas-
sified versions of two of these eleven docu-
ments, as small portions of them remain
classified. We are precluded by Rule 6(e) of
the Rules of Criminal Procedure from giving
you access to two other exhibits—classified
excerpts of grand jury transcripts—filed on
July 12, 1978. We also searched the files of
several civil cases related to the Felt and
Miller criminal prosecution, as well as the
documents generated during the consider-
ation of the pardon for Felt and Miller.

With respect to request number seven,
Judge Bork has previously provided to the
Committee a number of his speeches, which
we have not sought to duplicate. We have
sought and supplied any additional speeches,
press conferences or interviews by Mr. Bork,
as well as any contemporaneous documents
which tend to identify a date or event where
he gave a speech or press interview during
his tenure at the Department.

On request number eight, there are no doc-
uments in which President Reagan has set
forth the criteria he used to select Supreme
Court nominees, or their application to
Judge Bork, other than the public pro-
nouncements and speeches we have assem-
bled.

Our search for documents responsive to re-
quest number nine has been time-consuming
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and very difficult, and is not at this time en-
tirely complete. In order to conduct as broad
a search as possible, we requested the files in
every case handled by the Civil Rights Divi-
sion or Civil Division, between 1969-77, which
concerned desegregation of public education.
Although most of these case files have been
retrieved, several remain unaccounted for
and perhaps have been lost. We expect to
have accounted for the remaining files
(which may or may not contain responsive
documents) in the next few days. We have
also assembled some responsive documents
obtained from other Department files. The
Department of Education is nearing comple-
tion of its search of its files, and those of its
predecessor agency, HEW.

We have assembled case files for the cases
referred to in question ten, with the excep-
tion of Hill v. STONE, for which there is no
file. We have no record of the participation
of the United States in Hill v. Stone, or con-
sideration by the Solicitor General’s office of
whether to participate in that case.

A few general searches of certain front of-
fice files are still underway, and we expect
those searches to be concluded in the next
few days. We will promptly notify you should
any further responsive documents come into
our possession.

As you know, the vast majority of the doc-
uments you have requested reflect or dis-
close purely internal deliberations within
the Executive Branch, the work product of
attorneys in connection with government
litigation or confidential legal advice re-
ceived from or provided to client agencies
within the Executive Branch. The disclosure
of such sensitive and confidential documents
seriously impairs the deliberative process
within the Executive Branch, our ability to
represent the government in litigation and
our relationship with other entities. For
these reasons, the Justice Department and
other executive agencies have consistently
taken the position, in response to the Free-
dom of Information Act and other requests,
that it is not at liberty to disclose materials
that would compromise the confidentiality
of any such deliberative or otherwise privi-
leged communications.

On the other hand, we also wish to cooper-
ate to the fullest extent possible with the
Committee and to expedite Judge Bork’s
confirmation process. Accordingly, we have
decided to take the exceptional step of pro-
viding the Committee with access to respon-
sive materials we currently possess, except
those privileged documents specifically de-
scribed above and in the attached appendix.
Of course, our decision to produce these doc-
uments does not constitute a waiver of any
future claims of privilege concerning other
documents that the Committee request or a
waiver of any claim over these documents
with respect to entities or persons other
than the Judiciary Committee.

As I have previously discussed with Diana
Huffman, the other documents will be made
available in a room at the Justice Depart-
ment. Particularly in light of the volumi-
nous and privileged nature of these docu-
ments, copies of identified documents will be
produced, upon request, only to members of
the Judiciary Committee and their staff and
only on the understanding that they will not
be shown or disclosed to any other persons.
Please have you staff contact me to arrange
a mutually convenient time for inspection of
the documents.

As I stressed in my previous letter, if the
Committee is or becomes aware of any docu-
ments it believes are potentially responsive
but have not been produced, please alert us
as soon as possible and we will attempt to lo-
cate them.
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Should you have any questions or com-
ments, please contact me as soon possible.
Thank you for your cooperation.

Sincerely,
LAURA WILSON
(for John R. Bolton, Assistant
Attorney General)
APPENDIX

DOCUMENTS SUBJECT TO OBJECTION BY MR.
NIXON’S COUNSEL

1. Memorandum to Buzhardt and Garment,
from Charles Alan Wright, January 7, 1973.
Subject: June 6th meeting with the Special
Prosecutor. (Document No. 8)

2. Memorandum to Buzhardt and Garment,
from Charles Alan Wright, January 7, 1973.
Subject: June 6th meeting with the Special
Prosecutor. (Document No. 9)

3. Memorandum to Garment, from Ray
Price, July 25, 1973. Subject: Procedures re:
Subpoena. (Document No. 13)

4. Memorandum to General Haig, from
Charles A. Wright, July 25, 1973. Subject:
Proposed redrafts of letters. (Document No.
14)

5. Draft letter to Senator Ervin, dated July
26, 1973. Subject: two subpoenas from Sen-
ator Ervin. (Document No. 15)

6. Draft letter to Judge Sirica, dated July
26, 1973. Subject: subpoena duces tecum.
(Document No. 16)

7. Memorandum to The Lawyers, from
Charlie Wright, dated July 25, 1973. Subject:
Thoughts while shaving. (Document No. 17)

8. Memorandum to The President, from J.
Fred Buzhardt, Leonard Garment, Charles A.
Wright, dated July 24, 1973. Subject: Re-
sponse to Subpoenas. (Document No. 18)

9. Memorandum to Ray Price, from Tex
Lezar, dated October 17, 1973. Subject: WG
Tapes. (Document No. 20)

10. Memorandum to Leonard Garment and
J. Fred Buzhardt, from Charles A. Wright,
dated August 3, 1973. Subject: Discussions
with Philip Lacovara. (Document No. 25)

11. Memorandum to the President, from
Leonard Garment, J. Fred Buzhardt, Charles
A. Wright, dated August 2, 1973. Subject:
Brief for Judge Sirica. (Document No. 26)

12. Memorandum to Len Garment, Fred
Buzhardt, Doug Parker and Tom Marinis,
From Charlie Wright, dated August 1, 1973.
Subject: note regarding brief. (Document No.
27)

13. Memorandum to The President, from J.
Fred Buzhardt, Leonard Garment and
Charles A. Wright, dated July 24, 1973. Sub-
ject: Response to Subpoenas. (Document No.
28)

14. Draft letter to Senator Ervin, dated
July 26, 1973. Subject: two subpoenas issued
July 23rd. (Document No. 29)

15. Draft letter to Judge Sirica, dated July
26, 1973. Subject: subpoena duces tecum.
(Document No. 30)

16. Memorandum to J. Fred Buzhardt,
Leonard Garment and Charles Alan Wright,
from Thomas P. Marinis, Jr. (undated). Sub-
ject: Appealability of Cox Suit. (Document
No. 31)

17. Notes (handwritten) (undated). Subject:
[appears to be notes of oral argument]. (Doc-
ument No. 32)

18. Memorandum to The President, from
Charles Alan Wright, dated September 14,
1973. Subject: Response to Court’s memo-
randum. (Document No. 34)

19. Handwritten notes. (Document No. 36)

20. Memorandum to J. Frederick Buzhardt,
from Charles Alan Wright, dated June 2, 1973.
Subject: Executive privilege. (Document No.
41)

21. Memorandum to J. Frederick Buzhardt
and Leonard Garment, from Charles Alan
Wright, dated June 7, 1973. Subject: June 6th
meeting with Special Prosecutor. (Document
No. 42)
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22. Memorandum to J. Fred Buzhardt from
Robert R. Andrews, dated June 21, 1973. Sub-
ject: Executive Privilege. (Document No. 43)

23. Memorandum to J. Fred Buzhardt and
Leonard Garment, from Thomas P. Marinis,
Jr., dated June 20, 1973. Subject: Professor
Wright’s attempt to obtain document. (Docu-
ment No. 44)

24. Memorandum to J. Fred Buzhardt and
Leonard Garment, from Charles Alan Gar-
ment (sic), dated June 7, 1973. Subject: June
6th meeting with the Special Prosecutor.
(Document No. 46)

25. Draft letter to Senator, from Alexander
Haig, dated December 12, 1973. Subject: Re-
sponse to letter of the 5th. (Document No. 60)

26. Draft Letter to Senator, from Alex-
ander Haig, dated December 12, 1973. Subject:
Response to letter of the 5th. (Document No.
61)

27. Proposal re: transcription of tapes,
dated October 17, 1973. (Document No. 63)

28. Typed note with handwritten notation:
Sent to Buzhardt 12/11/73, undated. Subject:
papers Buzhardt sent to Jaworski. (Docu-
ment No. 66)

29. Chronology—Presidential Statements,
Letters, Subpoenas, dated March 12, 1973.
Subject: chronology of same. (Document No.
1)

30. Handwritten note, dated 1/31/74 (Janu-
ary 31, 1974). Subject: Duties and responsibil-
ities of Special Prosecutor. (Document No.
82)

31. Memorandum to Fred Buzhardt, from
William Timmons, dated 7/30/73 (July 30,
1973). Subject: refusal to release taped con-
versations. (Document No. 91)

32. Memorandum to Fred Buzhardt, from
Paul Trible, dated October 30, 1973. Subject:
Cox’s diclosure of Kleindienst’s confidential
communication. (Document No. 92)

33. Proposal regarding transcription of
tape conversations, dated 10/17/73 (October 17,
1973). (Document No. 94)

Mr. REID. These clearly indicate
that Bolton acknowledged materials
would be forthcoming.

The reason these are important is
that we have said this man who has no
judicial record whatsoever—and I heard
the distinguished Presiding Officer give
a statement yesterday about the many
judges who have been distinguished
who have not had judicial experience.
We have never debated that. We agree,
one does not have to have judicial ex-
perience to be a good judge. If that
were the case, there would never be
any good judges, quite frankly. Some-
body has to start someplace. In fact,
we would never have judges. That is
what is referred to as a red herring.

We have never alleged that Miguel
Estrada is disqualified from being a
judge because he has not been a judge.
That is something that the majority
has talked about a lot, but we have
never raised that as an issue.

What we have said is that those in-
stances where we can learn something
about his political philosophy and his
philosophy as it relates to jurispru-
dence, we need to know something
about that. The only place we can go to
look is in relation to when he worked
at the Solicitor’s Office because he has
not answered the questions we have
asked him about the cases he prepared
and took to trial when he was an As-
sistant Attorney General or when he
argued cases before appellate courts.

As I have said on a number of dif-
ferent occasions, I have been to court
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lots of times. I have represented all
kinds of different people. In all the
cases I took, when I argued a case be-
fore a jury and before a court, one
could not find out what my political or
judicial philosophy was. The reason
was I was being paid to represent some-
body and carrying out my responsibil-
ities as a lawyer.

So the fact that he has been before
the Supreme Court and other appellate
courts and has tried cases adds to
someone’s capabilities, but it does not
allow us to find out about a person who
is going to the second highest court in
the land, if he passes this test. That is
not enough. We need to know some-
thing about him. That is the reason we
have raised these issues.

One thing my friend from Vermont
raised, and I thought it was so good
last evening: One does not have to
graduate first in their class at Harvard
to be a judge, but we heard assertions
that Miguel Estrada has graduated
first in his class. He has not. But he
could graduate last in his class. He
went to Harvard, which is one of the
top two or three law schools in the en-
tire country. The mere fact he went to
Harvard means he is really smart.

He did not graduate first in his class.
He was not editor of the Law Review.
He was, with 71 other men and women
at Harvard, part of the Law Review. He
was 1 of 71. That is a pretty large
group. As I have indicated, they are all
smart.

The fact that he was an editor adds
to his qualifications, but do not try to
puff him up to make him something
that he is not. He was not editor of the
Law Review.

I think we are off on a lot of tan-
gents. As Senator HATCH laid out so
clearly last night, I think it is tremen-
dous that a man came from Central
America when he was 17 years old,
went to Columbia University, also a
school that is hard to get in, so he
must have done well on his tests. I
think it is tremendous that he was able
then to go to Harvard. But let’s not try
to make this a rags-to-riches story be-
cause it was not. He did well, and that
is tremendous. He is an immigrant to
this country who has done well aca-
demically, but let’s not build this up to
some kind of a Horatio Alger story as
some have said. I think the guy has
done very well, and that is commend-
able. But we have heard all of these as-
sertions that he graduated first in his
class and he was editor of the Law Re-
view, which is not true. It does not
take away from what a smart man he
must be.

We heard a lot last night, with Sen-
ators asking questions of Senator
HATCH about all the editorials from
around the country. Of course, there
are lots of editorials that oppose
Miguel Hstrada. There is no need to
read all of them, but I would like to
read one from the New York Times. It
may only be one newspaper, but the
circulation makes up for a lot of small-
er newspapers.
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This editorial is 411 words long and is
entitled ‘‘Full Disclosure for Judicial
Candidates.”

The Constitution requires the Senate to
give its advise and consent on nominees for
federal judgeships. But in the case of Miguel
Estrada, the Bush administration’s choice
for a vacancy on the powerful United States
Court of Appeals for the District of Columbia
Circuit, the Senate is not being given the
records it needs to perform its constitutional
role. The Senate should not be bullied into
making this important decision in the dark.

Mr. Estrada, who has a hearing before the
Senate Judiciary Committee tomorrow, has
made few public statements about controver-
sial legal issues. But some former colleagues
report that his views are far outside the
legal mainstream.

The best evidence of Mr. Estrada’s views is
almost certainly the memorandums he wrote
while working for the solicitor general’s of-
fice, where he argued 15 cases before the Su-
preme Court on behalf of the federal govern-
ment. In these documents, he no doubt gave
his views on what position the government
should take on cases before the Supreme
Court and lower federal courts. Reading
them would give the Senate insight into how
Mr. Estrada interprets the Constitution, and
in what direction he believes the law should
head.

There are precedents for this. When Robert
Bork was nominated to the Supreme Court
in 1987, the Senate was given access to
memos prepared while he was solicitor gen-
eral. The administration has no legal basis
for its refusal to supply these documents.
Congress has oversight authority over the
solicitor general’s office, which is part of the
Justice Department, and therefore has a
right to review its records. Attorney-client
privilege and executive privilege are inappli-
cable for many reasons, including their in-
ability to override the Senate’s constitu-
tional duty to investigate fully this judicial
nomination.

This is an administration that loves se-
crecy, on issues ranging from the war in Iraq
to Vice President Dick Cheney’s energy task
force. And it seems to think that if Congress
is ignored, it will simply go away. Congress
must insist on getting the documents it
needs to evaluate Mr. Estrada, and it should
not confirm him until it does.

There are three things that can be
done and we have been saying this for
the 3 weeks we have been on this mat-
ter. No. 1, pull the nomination. What
does that mean? That means go to
something else. No. 2, try to invoke
cloture. File a motion to invoke clo-
ture and to do that you need 60 votes.
That certainly is within the framework
of the Senate for these many years. 1
also recognize the other way to do this
is for Mr. Estrada to come before the
Senate and answer the questions that
we ask and also supply the memoranda
that the New York Times says he
should supply. That would be the way
to get over this.

We have had now for several days
statements made that we should not be
on this, that Miguel Estrada is making
hundreds of thousands of dollars a year
as a lawyer, fully employed at a large
law firm here in Washington, DC. We
believe that for the many people who
are unemployed, the many people who
have lost their jobs, 2.8 million during
the 2 years of this administration, we
should be dealing with those people
who are not employed and under-
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employed people with no health insur-
ance or who are underinsured, people
who are trying to make it education-
ally and otherwise in this society. That
is what we should be dealing with.
Rather than spending 3 weeks on a man
who is fully employed, making hun-
dreds of thousands of dollars a year, we
think we should get off this and go to
something else.

We are, as has been indicated, here
for the duration. If the majority de-
cides they would rather spend the Sen-
ate’s valuable time on Miguel Estrada,
they can do that. But I say that idle
time is time we cannot make up later.
There is a limited amount of time and
a limited amount of legislative days
that we have. We could be going to
something else.

These filibusters occur very infre-
quently. I have been here more than
two decades now and filibusters are
very rare. Once in a while you have to
stand for what you believe is right. As
the New York Times indicated, we be-
lieve we are right.

Now, there was a lot of name calling
last night. Both my friend from Colo-
rado and my friend from Tennessee
have the absolute right to voice their
opinion. I don’t think any less of Mem-
bers for voicing opinions because they
disagree with me. I don’t think this is
the time to name call. We have an ac-
tual factual dispute in the Senate. It is
now in a procedural bog. We have to
figure a way out of this. It should be a
debate that is worthy of the traditions
of the Senate. That is what this is all
about. The Senate traditionally has
had debate we read about in our his-
tory books. That is what I want the
people who read about this debate to
see in years to come—not calling each
other names, negative in nature but,
rather, referring to a person’s position
as one of conviction.

I listened to the speech of the Pre-
siding Officer who indicated he would
wait until next Tuesday to give his
maiden speech, but he felt so pas-
sionate—that is my word, not his—
about this issue that he wanted to give
it a few days early. More power to the
Senator from Tennessee. That is cer-
tainly fine. That is tremendous that
the Senator from Tennessee made his
speech and he feels strongly about the
issue. It does not mean I have to agree
with him. But I admire and respect his
position.

Everyone on the other side should
understand we also have conviction
and feel passionately about this issue,
and sometimes there are stalemates.
This may be one of those. There may
be a very tough decision that the ma-
jority leader has to make to pull this
nomination. If he wants to go through
a cloture vote, second cloture vote, a
third cloture vote, eat up more time of
the Senate, we are here. We are here
for the duration. I don’t think because
we are involved in this debate that peo-
ple suddenly need to say the Senate
will never be the same. Of course it will
be the same. We survived the filibuster
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with the Abe Fortas nomination. We
survived that. It was very tough at the
time. I watched that from the side-
lines. We survived the filibusters con-
ducted against President Clinton’s
nominees. The problem the Repub-
licans had at that time, they did not
have enough votes to stop cloture from
being invoked because there were Re-
publicans of good will who decided it
was the wrong thing to do. That is
good.

The fact there were filibusters and
some people felt so strongly is hard to
comprehend, but even after the fili-
buster was ended with the cloture vote
then people still moved to postpone
that nomination. It went that far.

The Senate survived that. And the
Senate will survive this little dustup
that is going on here.

The point I am trying to make, let’s
feel good about other people’s posi-
tions. You do not have to be mean spir-
ited about someone disagreeing with
you. I hope, however long this debate
takes, whether it is ended today, Fri-
day, next week, or a month from now,
that people will speak well about each
other in the Senate and not resort to
name calling. That is not good at all.

I hope we can move on to some of the
other important issues now facing this
country.

The PRESIDING OFFICER (Mr.
ALEXANDER). The Senator from Colo-
rado.

Mr. ALLARD. Mr. President, I stand
in support of Miguel Estrada, and the
need for a vote on his nomination. I lis-
tened to the comments of my colleague
from Nevada, and I ask myself, what is
this debate really about? The debate is
about whether a majority of Senators
should have the opportunity to voice
their opinion through a vote on Miguel
Estrada. I, for one, feel like I have ade-
quate information. There is more than
a majority of Senators in this body
who obviously feel they have adequate
information to take a vote on Miguel
Estrada.

This filibuster is unprecedented. We
have never had a filibuster of this na-
ture before on a circuit court judge up
for consideration before this body. I
think it is time we recognize that in
the Constitution there is an advise and
consent provision. Many of us feel the
debate has reached the point where
enough questions have been asked and
now the full body of the Senate is
ready to proceed to a vote.

When a judge starts through the
nomination process, he is introduced to
the Senate through resolution. The
nomination goes to the committee.
There is also a process where indi-
vidual Senators can express their con-
cerns through a blue slip process. Then
there are hearings and votes in com-
mittee, and then the nomination comes
to the floor for a vote.

Miguel Estrada has gone through this
process. He has even received the high-
est recommendation from the Amer-
ican Bar Association. That is a body of
peers, peers he has done business with
on a regular basis, who understand his
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record, who know him personally, and
who appreciate and respect his profes-
sional competence to the point they
are willing to give him the highest rat-
ing the American Bar Association will
give to any nominee.

I think he has a great story. He came
to this country with a limited English
language ability at the age of 17. He
could speak Spanish hardly any
English at all. If you come here at 17
and don’t know the language and you
graduate from a university magna cum
laude and then go and serve on the
Harvard Law Review—it is simply an
outstanding academic accomplishment.

This individual’s accomplishments
did not stop with graduation; they con-
tinued through his professional life.
Not just anybody gets to argue before
the Supreme Court of the TUnited
States. That is a select group of people.
So as far as I am concerned, let’s sim-
plify this debate, as my colleague sug-
gested. Let’s have a vote. That is what
we are talking about. Let’s just bring
up Miguel Hstrada for a vote in the
Senate. I think it is time. I think a lot
of debate has been going on. There are
some differences of opinion about
things that can be argued about. But if
we have a vote, each individual Sen-
ator has an opportunity to make up his
or her mind as to how they feel, as to
whether or not there is enough infor-
mation, to make up their minds as to
whether they think this is the quality
of person they would like to have on
the DC Court of Appeals.

The assistant Democratic leader sug-
gested there are three ways to resolve
this problem. He said we can pull the
nomination, file cloture, or submit the
nominee to additional questioning. I
suggest another: To do what we do for
most nominees; that is, have the de-
bate, which we are having and have
done, set a time certain for a vote,
which the other side simply has refused
to do, and then vote up or down. Unfor-
tunately, they are not going to permit
that to happen.

Last night I joined a majority of my
colleagues to display our unity in sup-
port for Miguel Estrada, a display of
support that is particularly important
in the midst of this Democrat-led fili-
buster. But last night was more than
just a display. It was an attempt to
break the logjam, a good will invita-
tion to carry out the Senate’s duties as
commanded by the advice and consent
clause of the Constitution. My col-
leagues and I gathered here on the
floor last night, ready to act. A major-
ity of this body is willing to move for-
ward on the nomination of Miguel
Estrada by taking a simple up-or-down
vote. That is all we are asking for, a
simple up-or-down vote on a nominee
who is more than qualified to assume
the judgeship of the DC Circuit Court,
the second most important court in the
United States.

Hoping to proceed, my colleagues and
I participated in a dialog with Chair-
man HATCH, a back-and-forth exchange
of questions and answers. I admire, I
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have to say, the ability and knowledge
of Chairman HATCH and his dedication
to this cause, especially as it became
apparent that we, once again, would be
denied the opportunity to vote, held
hostage by a game of entrenchment
politics.

Every time I hear one of my col-
leagues address the nomination of Mr.
Estrada, I cannot help but to be both
impressed and shocked, impressed with
the character and integrity, the intel-
lect and principles of Mr. Estrada; and
shocked that such a capable man, who
has the opportunity to become the first
Hispanic judge on the DC Circuit
Court, cannot even receive a vote, a
simple up-or-down vote.

The majority of my colleagues are
ready to move forward on the nomina-
tion. We are ready to vote. I cannot
cast judgment on those who oppose Mr.
Estrada. If they want to vote no, that
is their choice. I respect that. It is
their right. I understand that. I voted
against judges whom 1 believed were
not fit to serve. But it is implausible to
think he should be denied a vote en-
tirely.

Newspapers, radio stations, tele-
vision programs across the country are
demanding that the stalemate end, and
that the minority party allow the Sen-
ate to proceed and to break off a fili-
buster that could amount to a major
shift in constitutional authority.

Last week I spent the Presidents Day
recess traveling across the State of
Colorado. In every community, big or
small, concerned citizens shared their
beliefs on the importance of this nomi-
nation and the need to provide a vote
for Miguel Estrada. They were appalled
that we were not moving forward, that
their representative in the Senate
would not have an opportunity to vote
on a very important consideration for
the judiciary. Perhaps some disagree
on whether he should be confirmed, but
they all agree there should be at least
a vote, and they agree it should be
done without shifting constitutional
authority in a manner that imposes a
supermajority requirement on all judi-
cial nominations. I am afraid that is
where we are headed.

Let me share with you a couple of
editorials that ran in Colorado’s two
major newspapers, one published in the
Denver Post, the other appearing in
the Rocky Mountain News.

The Denver Post, a paper that en-
dorsed Al Gore in 2000, and by no means
an arm of the Republican party, de-
mands that Estrada be given his day in
court, that the Senate be provided a
vote. The paper confirms the out-
standing quality of the nominee, not-
ing that he is a picture book example
of an immigrant pursuing the Amer-
ican dream.

The Denver Post also recognizes his
outstanding credentials, stating that
while he may lack judicial experience,
s0, too, do a majority of those now sit-
ting on the DC Circuit Court, some of
whom were nominated by Presidents
Carter and Clinton.
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I have a statement here from the edi-
torial in the Denver Post on the
posterboard beside me.

The key point is that there should be a
vote . . . a filibuster should play no part in
the process.

The Rocky Mountain News simply
described the Democrats tactics as
“ugly,” commenting on their attempt
to thwart the Senate’s majoritarian de-
cisionmaking.

The editorial calls the filibuster:

. irresponsible, a hysteria being acted
out to keep Estrada from serving on the US
Court of Appeals for the District of Colum-
bia.

On the chart I have a quote from
both papers highlighting the need to
end the filibuster and to proceed to a
vote.

The Denver Post:

The key point is that there should be a
vote . . . a filibuster should play no part in
the process.

The Rocky Mountain News concludes
that:

The Democrats have no excuse. Keeping
others from voting their consciences on this
particular matter is simply out of line.

Editorial boards across the country
echo this very same sentiment. More
than 60 major newspapers are calling
for an end to the filibuster.

I would like to share with my col-
leagues here this afternoon a few of
those. Let me name a few:

The Arkansas Democrat-Gazette; in
California, Redding, and The Press En-
terprise; The Hartford Courant; The
Washington Post; in Florida, The
Tampa Tribune and The Florida Times-
Union; The Atlanta Journal Constitu-
tion and the Augusta Chronicle; the
Chicago Tribune in Illinois, along with
the Chicago Sun-Times, and Freeport
Journal Standard; The Advocate in
Baton Rouge, Louisiana; The Boston
Herald; The Detroit News and Grand
Rapids Press; in New Mexico the Albu-
querque Journal; in Nevada, the Las
Vegas Review Journal; the Winston-
Salem Journal in North Carolina; in
North Dakota, the Grand Forks Herald;
the Providence Journal in Rhode Is-
land; in West Virginia, the Wheeling
News Register/Intelligencer; and na-
tionally, the Investor’s Business Daily
and the Wall Street Journal.

I would also like to refute one of the
arguments being put forward by the
Democrats against Mr. Estrada.

For 11 days we have heard state-
ments that the nominee is not quali-
fied to serve because he lacks judicial
experience. This standard is simply ri-
diculous.

Had it applied to their own Demo-
cratic nominees, it would have pre-
vented some of the most capable attor-
ney’s from being seated on the federal
bench.

Under the experience litmus test, the
late Justice Byron ‘“Whizzer’’” White, a
great Coloradan, who was nominated to
the Supreme Court by President John
F. Kennedy, would never have been
confirmed.

Nor would another great Coloradan,
Judge Carlos Lucero, who was nomi-
nated by President Bill Clinton to the
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Tenth Circuit Court of Appeals, have
been confirmed.

To consider a lack of judicial experi-
ence as the poison pill of the Estrada
nomination while ignoring the con-
firmation of Democratic nominees Jus-
tice White and Judge Lucero, is a dou-
ble standard of the highest order.

The majority of this body, a majority
elected by the American people, is
ready to proceed with the nomination
of Miguel Estrada.

I have no doubt that the obstruction-
ists have their own reason to vote
against the nominee. But they have no
reason to prevent a vote entirely.

I hope that my colleagues will realize
the danger of the path they have cho-
sen, and will end this course of obstruc-
tion.

While I believe a full and fair debate
of Presidential nominees is of para-
mount importance, obstructing an up-
or-down vote fails the public trust and
is a disservice to our system of justice.

I know how I am going to vote. I am
voting for a highly qualified individual.
A nominee who the American Bar As-
sociation has stated is ‘‘highly-quali-
fied.”” That individual is Miguel
Estrada, and he deserves a vote by the
United States Senate.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. CLINTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TITLE IX

Mrs. CLINTON. Mr. President, yes-
terday, the President’s Commission on
Opportunity in Athletics released its
recommendations for Title IX and
some of the findings are a haunting re-
minder of the way things used to be.

It seems that many of the Commis-
sioners believe that men’s sports have
suffered because of women’s programs.
They believe that it is okay to count
““slots’ instead of actual women play-
ers. And some believe that since men
are better ‘“‘naturally’ at sports com-
pared to women—that is their word and
not mine. That is a true statement if it
comes from me, but it is not a true
statement when it comes from other
women who are more athletically dif-
ferent—and, therefore, men deserve
more funding and support. I don’t
think we should forget that was the ex-
cuse used for decades and for genera-
tions to keep women out of college, out
of math and science classes, and out of
the workplace.

I remember as a young girl reading
stories of the first women back in the
19th century who wanted to go to med-
ical school to become a doctor or to a
law school to become lawyers and who
wanted to go to college to further their
education. There were court decisions
which said women naturally were not
suited for higher education. It will
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wear out their brain. It will undermine
their health, and they certainly are not
fit to go into the courtroom or into the
operating room. Thank goodness we
have come a long way from those days.

But I think about it frequently be-
cause my mother was born before
women could vote. Lest we forget that
many of the changes which we now
take for granted did not come about
just because somebody changed their
mind. It is because we had to fight for
work and for the Kkind of progress
which we can see all around us.

For 30 years, title IX has encouraged
millions of girls and women to partici-
pate in sports. In 1972, only 1 out of
every 27 women participated in sports.
Today, that number is 1 in 2. The pro-
gram works. I think we should recog-
nize the extraordinary progress we
have made.

I remember very well that although I
loved playing sports and athletics as a
young girl, I was never very good at it.
But I played hard, and it was a major
influence on my understanding of my
abilities, my limits, teamwork, and
sportsmanship. It was hard for me to
accept the fact that many of my
friends and colleagues who were more
talented really hit a wall. There were
not the kind of interscholastic teams
available at the high school level
which we now take for granted. There
were not scholarships available in most
sports for most girls who had the ca-
pacity to compete and be good. The
colleges were in no way fulfilling the
need and desire that young women had
to further their athletic pursuits.
There really wasn’t anything that you
could point to as being professional
athletic options for extremely well-
qualified and motivated women.

I believe passionately that title IX
changed the rules on the playing field
and opened up the opportunities so
more girls and women could see them-
selves on that field—and create condi-
tions that would encourage our institu-
tions actually to respond to those
needs and desires.

I was very pleased to hear last night
that Secretary Paige announced he
would only consider the recommenda-
tions of the Commission that the Com-
mission unanimously agreed upon. And
I applaud that announcement.

But I believe that the minority re-
port, which was written by Julie
Foudy, the captain and 9-year veteran
of the U.S. Women’s National Soccer
Team, and Donna de Varona, an Olym-
pic swimmer with two gold metals,
raises questions about whether any of
these recommendations can actually be
described as unanimous.

The introduction of the report reads
as follows:

After . . . unsuccessful efforts to include

. our minority views within the majority
report, we have reached the conclusion that
we cannot join the report of the Commission.

And Julie Foudy and Donna de
Varona go on to say:

Our decision is based on our fundamental
disagreement with the tenor, structure and
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significant portions of the content of the
Commission’s report, which fails to present a
full and fair consideration of the issues or a
clear statement of the discrimination women
and girls still face in obtaining equal oppor-
tunity in athletics—

They go on to say:

[secondly,] our belief that many of the rec-
ommendations made by the majority would
seriously weaken Title IX’s protections and
substantially reduce the opportunities to
which women and girls are entitled under
current law; and, [third,] our belief that only
one of the proposals would address the budg-
etary causes underlying the discontinuation
of some men’s teams, and that others would
not restore opportunities that have been
lost.

Their goal in issuing this minority
report was to make sure it was in-
cluded in the official record of the
Commission. Unfortunately, it is my
understanding that the Secretary of
Education today has refused to include
the minority report. I think that is
fundamentally unfair. To me, that re-
port should belong with the majority
report, especially since those two
women, probably between them, have
more direct personal experience in
what athletics can mean to a woman’s
life and what it was like before IX,
when Donna was competing, and what
it was like after IX was enacted, when
Julie helped to lead our women'’s soccer
team to the World Cup Championship.

Therefore, Mr. President, I am going
to ask unanimous consent to have
printed in the RECORD this minority re-
port. I am doing so because I believe it
is important that on this issue we hear
from the people who have the most to
lose: women athletes, women students.
Julie and Donna were invited to join
the Commission to represent that point
of view, and their voices should be
heard. For the information of my col-
leagues, the minority report can be
found at http:/www.womensports foun-
dation.org/binary-data/WSF—Article/
pdf—file/944.pdf.

Now, along with my colleagues, Sen-
ator DASCHLE, Senator KENNEDY, Sen-
ator MURRAY, Senator SNOWE, and Sen-
ator STEVENS, who care so deeply about
this issue, we will continue to keep a
watchful eye on the Department of
Education because the truth is, they do
not need permission from the Commis-
sion or anyone else to adopt the
changes the Commission has proposed;
they can propose to change the regula-
tions or offer guidance at any time.

So I am here today in the Chamber to
say that I, and many of my colleagues
on both sides of the aisle—men and
women alike; athletes and nonathletes
alike—will fight to protect title IX for
our daughters and our granddaughters
and generations of girls and women to
come.

But let me also add, my support of
title IX and my support of the right of
the minority to be heard with respect
to the Commission’s recommendations
does not, in any way, suggest that I do
not believe in the importance of sports
for young men, because I do. I strongly
support sports for all young people.
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In fact, I think it is very unfortunate
that physical education has been
dropped from so many of our schools,
that so many of our youngsters not
only do not have the opportunity to
discharge energy and engage in phys-
ical activities, but to learn about
sports, to find out that maybe some-
thing would inspire their passion and
their commitment.

There are other ways to ensure that
all boys and girls, all men and women
have the opportunity for athletic expe-
riences, to participate on teams.

I was somewhat distressed, when the
Commission was appointed, with the
number of Commissioners who rep-
resented an experience that is not the
common experience; namely, the expe-
rience of very high stakes, big college
and university football, which of
course is important; I very much be-
lieve that. But that is only one sport,
and it is a very expensive sport.

I think there are ways, without tak-
ing anything away from anyone—boys,
girls, men, women—that we can listen
to the voices of experience, such as
Julie’s and Donna’s, and come to recog-
nize that there may be other reasons,
besides the law, that some men’s teams
have been discontinued, which I am
very sorry about and wish did not have
to happen and believe should not have
happened if there had been a fairer al-
location of athletic resources across all
sports.

So I think we can come to some
agreements that would serve perhaps
to create additional opportunities, but
we should not do it to the detriment of
girls and women.

I appreciate the opportunity to come
to the floor to recognize this very im-
portant piece of legislation which has
literally changed the lives of girls and
women and should continue to do so.
What we ought to be doing is looking
for ways we can enhance the physical
activity, the athletic, competitive op-
portunities of boys and girls.

One of the biggest problems we have
confronting us now is obesity among
young people. We need to get kids mov-
ing again. We need to get them in orga-
nized physical education classes, intra-
mural sports, interscholastic sports,
afterschool sports, and summer sports,
so they can have an opportunity to de-
velop their bodies and their athletic in-
terests, as well as their minds and
their academic pursuits.

Mr. KYL. Mr. President, also, for the
information of my colleagues, ‘‘Open to
All,”” the report of the Secretary of
Education’s Commission on Oppor-
tunity in Athletics can be found at
http://ed.gov/pubs/titleixat30/
index.html.

HOMELAND SECURITY

Mrs. CLINTON. Now, Mr. President,
on another issue that is of deep con-
cern to me, I come also to raise ques-
tions about our commitment to home-
land security. This is something I have
come to this Chamber to address on nu-
merous occasions, starting in those
terrible days after September 11, 2001.
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And it is an issue I will continue to ad-
dress in every forum and venue that I
possibly can find because, unfortu-
nately, I do not believe we have done
enough to protect ourselves here at
home.

On February 3, Mitch Daniels, the Di-
rector of the Office of Management and
Budget, said:

There is not enough money in the galaxy
to protect every square inch of America and
every American against every conceived
threat.

This statement bothered me at the
time. It has continued to bother me. I
suppose, on the face of it, it is an accu-
rate statement. Not only isn’t there
enough money in the United States,
the world, or the galaxy to protect
every square inch, but what kind of
country would we have if we were try-
ing to protect every square inch? That
would raise all sorts of issues that
might possibly change the character
and quality of life here in America.

But I do not think that is what really
motivated the statement. The state-
ment was a kind of excuse, if you will,
as to why this administration has con-
sistently failed to provide even the ru-
dimentary funding that we have needed
for our first responders and to deal
with national security vulnerabilities.

We have learned, in the last few
months, that threats do exist all over
our country. It is not just New York
City or Washington, DC, that suffered
on September 11. We know that in the
months since then, we have seen many
other parts of our country respond to
alerts—our latest orange alert—which
have required huge expenditures of re-
sources in order to protect local water
supplies, bridges, chemical plants, nu-
clear powerplants, to do all that is nec-
essary to know that we have done the
best we can.

Life is not certain. There is no way
any of us knows where we will be in an
hour or in a day or in a year. But what
we try to do is to plan for the worst,
against contingencies that might un-
dermine our safety. And then we have
to just hope and trust and have faith
that we have done enough. But if we do
not try, if we do not make the commit-
ment, if we do not provide the re-
sources, then we have essentially just
put up our hands and surrendered to
what did not have to be the inevitable.

When I heard Mr. Daniels make that
comment, I thought to myself, if you
had made a list of every community in
America that might possibly be a site
for an al-Qaida terrorist cell, I am not
sure that Lackawanna, NY, would have
made that list. It is a small community
outside of Buffalo where the FBI, in co-
operation with local law enforcement,
uncovered such a cell of people who had
gone to Bin Laden’s training camps in
Afghanistan and then come back home,
most likely what is called a sleeper
cell. Their leader was in Yemen where
one of our predator aircraft found him
and took action against him and his
compatriots who are part of the al-
Qaida terrorist campaign against us. If
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we were just thinking, where should we
put money to protect ourselves, I am
not sure Lackawanna, NY, would have
been on that list. Yet we have reason
to believe it should be on any list any-
where. Just yesterday four men in Syr-
acuse, NY, were accused of sending mil-
lions of dollars to Saddam Hussein.

I don’t know that we can sit here in
Washington and say: Well, we can’t
possibly protect everybody so we
shouldn’t protect anybody. But that
seems to be the attitude of this admin-
istration. That is what concerns me
most. We should be doing everything
we possibly can to make our country
safer. We should be thinking 24 hours a
day, 7 days a week about new steps,
smart steps that we should be taking.
Why? Because that is what our enemies
do when they think about how to at-
tack us. If somebody is on CNN or the
Internet, it doesn’t stop at our borders.
That is viewed and analyzed in places
all over the world. We know that they
are working as hard as they possibly
can to do as much harm to us and our
way of life as they possibly can.

Since September 11, our first re-
sponders, our mayors, police and fire
chiefs have said over and over again
they need Federal support so they can
do their jobs to protect the American
people. During this recent code orange
alert, they have done a remarkable job.
They have responded to their new re-
sponsibility as this country’s frontline
soldiers in the war against terrorism
with grace, honor, and a dedication
that Washington should emulate.

We have had the opportunity to do
so. We could have already had in the
pipeline and delivered more dollars to
pay for needed training, personnel,
overtime costs, equipment, whatever it
took as determined by local commu-
nities that they require to do the job
we expect them to do. But every time
the Senate has tried to do more for our
first responders, the administration
and some in Congress have said we
should do less.

Senator BYRD stood right over there
last summer and offered an amend-
ment, which the Senate supported,
that would have provided more than
$5.1 billion in homeland security fund-
ing. It included $5685 million for port se-
curity; $150 million to purchase inter-
operable radio so that police, fire-
fighters and emergency service workers
can communicate effectively, a prob-
lem we found out tragically interfered
with communication on September 11
in New York City; another $83 million
to protect our borders. But in each
case, despite having passed it in the
Senate, the administration and Repub-
lican leaders settled for far less. They
called such spending ‘‘unnecessary.’”’ In
some cases, such as the funding for
interoperable radios, not only did we
not get the increase to buy this critical
equipment, the funding was cut by $66
million.

It was during that debate that we
needed the administration’s support.
But instead, they opposed such efforts,
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