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———

PLEDGE OF ALLEGIANCE

The PRESIDENT pro tempore led the
Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

—————

SCHEDULE

Mr. FRIST. This morning the Senate
will begin debate on the Medicare con-
ference report. Senators who wish to
make statements on this historic bill
are encouraged to come to the floor
during today’s session. If possible, we
will need to be in session tomorrow,
Sunday, to continue debating the Medi-
care bill. It is my hope that we will be
able to schedule a vote on the con-
ference report for Monday. | will con-
tinue to work with the Democratic
leadership to reach an agreement for a
final vote. I do not anticipate votes
this weekend. However, Senators
should prepare for votes early on Mon-
day.

At this point, | announce that no
votes should occur any time until
afternoon Monday, and we will be in
discussion with the Democratic leader-
ship as to the appropriate time for
votes over that day.

——————

RECOGNITION OF THE MINORITY
LEADER

The PRESIDENT pro tempore. The
minority leader is recognized.

Mr. DASCHLE. Mr. President, it is
my understanding that we already
have an agreement where we will alter-
nate in recognition of Senators on ei-
ther side of the aisle as we debate the
Medicare bill. We have several hours of
requests already from our colleagues. |
will not propound a unanimous consent
request, but | might propose that we
consider limiting at least comments
today on the floor to 15 minutes to ac-
commodate as many Senators as pos-
sible.

I know there are a lot of Senators
who are going to be attempting to
schedule their day around their oppor-
tunity to come to the floor. If we have
that understanding, if there are four or
five in line, it would seem to me it
would work. As | say, | will talk to the
majority leader about that. | do hope
Senators on this side of the aisle will
call the cloakroom or call Senator
REID or myself to let us know their in-
tentions with regard to speaking so
that we can coordinate the effective
use of time.

As the majority leader has already
announced, we will be in tomorrow as
well. So Senators will have an oppor-
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tunity to speak throughout the week-
end in addition, of course, to Monday.
We will work with him to accommo-
date all Senators who wish to speak.
We will work on a time certain for a
vote at a later date.

| yield the floor.

The PRESIDENT pro tempore. The
majority leader.

Mr. FRIST. Mr. President, as our col-
leagues are well aware, the Democratic
leader and | have set aside all day
today, and we can stay as late today as
necessary. We initially said around 5,
but this issue is so important, and
there are so many people, as the distin-
guished leader implied, who do want to
come to the floor, and it is the only op-
portunity for some to come, therefore,
we are going to spend all day today on
it, as much time tomorrow as nec-
essary, and in all likelihood Monday
morning.

| hesitate a little bit trying to limit
people to 15 minutes because | do know
some people have 30 minutes of com-
ments, but | think that we should
stress keeping the comments to as
short a period as possible to make their
points because we have a lot of people
on both sides of the aisle who have
called and said we are going to be there
all day Saturday; we want to be able to
participate.

With this many Senators, it does
mean that people need to keep their re-
marks fairly short. | understand we
will be alternating back and forth. We
do want to keep the time equally di-
vided so that both sides will have the
opportunity over the course of the day
to speak. Then if there are a number of
people who have waited and are unable
to talk today or tonight, if we need to
go into later tonight, we can come in a
little bit earlier tomorrow or stay
longer tomorrow as well.

Again, | appreciate the cooperation
of all of our colleagues because it is not
customary for us to be in session on
Saturday, and certainly not on Sun-
day, but in order to pay respect to peo-
ple’s schedules over the holidays and to
address this very important issue, we
have elected to spend all day today and
possibly tomorrow.

The PRESIDENT pro tempore. The
minority leader.

Mr. DASCHLE. | ask the majority
leader if it is his intention to set aside
a moment of silence this afternoon in
commemoration of the 40th anniver-
sary of the assassination of President
Kennedy. It is my understanding that
some thought had been given to that
time, and | think it would be helpful, if
that time has been set aside, if we
could make that announcement in the
interest of all Senators.

Mr. FRIST. Mr. President, | believe
the time will be set aside at 12:30
today. If there is a change in that par-
ticular time, we can make that an-
nouncement very shortly.

Mr. President, | do have a statement
on an unrelated issue, which | can do
now or we can proceed.
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RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, the leadership time
is reserved.

———

ASBESTOS LITIGATION CRISIS

Mr. FRIST. Mr. President, before en-
tering into the debate on Medicare, |
will comment on an issue that the
Democratic leader and | have worked
on very aggressively over the last sev-
eral months, and it relates to the cur-
rent asbestos litigation crisis. The cur-
rent asbestos litigation system is bro-
ken, and it is clear that we in this Con-
gress should fix it. We have an obliga-
tion, a real responsibility, to fix it.

I would like to lay out what our
plans are to resolve this asbestos liti-
gation crisis early next year. We have
made very good progress toward enact-
ing Chairman HATCH’s FAIR Act, which
is the Fairness in Asbestos Injury Res-
olution Act. | have made it a personal
priority that the Senate participate ag-
gressively in resolving this challenging
issue.

Why do we call what is occurring
today a crisis? First, the events that
are occurring are overwhelming. The
torrent of asbestos litigation has
wreaked havoc on asbestos victims, on
American jobs, and this havoc has ex-
tended into our economy.

Over 600,000 claims have been filed
and those 600,000 claims have already
cost about $54 billion in settlements,
judgments, and litigation costs. Yet
even after 600,000 claims and $54 billion,
the current asbestos tort system has
become nothing more than a litigation
lottery at this point in time.

Why do | say that? First, a few vic-
tims receive adequate compensation
but far more suffer long delays for
what ends up being unpredictable re-
wards—also, if one looks at the data,
inequitable awards. Some deserving
victims do not receive anything at all.
It is a system that there is only one
real consistent winner, and that is the
plaintiffs’ trial lawyers.

| say that because of all of these set-
tlements. They are taking as much as
half of every dollar that is awarded to
the victims.

If you look to the future, it is a prob-
lem that only gets worse. It is accel-
erating in the negative aspect. But if
you look to the future, it gets even
worse.

Future funds for asbestos victims are
threatened because company after
company after company is going bank-
rupt. About 70 companies have gone
bankrupt, and about a third of those
have gone bankrupt in the last 2%z to 3
years. The pace of bankruptcies of very
large companies with thousands and
thousands of employees is accelerating.

Again, this is an issue for us to ad-
dress. That is why | want to set a
schedule for that in a few minutes.

Companies such as Johns Mansville,
bankrupt; Owens Corning, bankrupt;
U.S. Gypsum, bankrupt; and, W.R.



November 22, 2003

Grace, bankrupt: these are large rep-
utable companies that have gone bank-
rupt because of this crisis with the as-
sociated job losses.

Now the hunt is on to get new targets
and to go out and sue. People say this
is easy money, and the easy way is to
go out in terms of bringing a lawsuit
and filing a lawsuit. Thus, the hunt is
on for new targets to sue. What is un-
fair and inequitable is that many of
these lawsuits have no connection at
all to asbestos. If you really look at
the connection between asbestos and
the victims, it is just not there.

Victims aren’t the only ones who suf-
fer but also the workers of these com-
panies that are going bankrupt suffer.
Asbestos-related bankruptcies spell
doom for these workers’ jobs; thus,
their families, and, of course, incomes
and retirement savings. Already, these
lawsuits have cost more than 60,000
Americans their jobs. For those who
lose their jobs, the average personal
loss in wages over a career is as much
as $50,000, and that doesn’t include the
loss of retirement wages or the loss of
health benefits. Workers at asbestos-
related bankrupt firms with 401(k)
plans lost about 25 percent of the value
of their 401(k) accounts because of this.

The economic reality of this crisis is
not lost on my colleagues in this body.
They understand that under the status
quo the national asbestos crisis could
cause our economy more than the sav-
ings and loan crisis of the 1980s and
1990s, and more than the Enron debacle
or the WorldCom debacle. Member
after Member from both sides of the
aisle has voiced their agreement with
the assessment of the Supreme Court
that the system is broken and the Con-
gress should fix it.

There is only one question: what can
we do? Can we create a system better
than the status quo? The answer is yes.

The FAIR Act—the Fairness in As-
bestos Injury Resolution Act—has al-
ready made significant headway, and
we look forward to progress today.
Under the leadership of Chairman
HATCH, it was passed by the Senate Ju-
diciary Committee last July, and there
have been ongoing discussions and ne-
gotiations since then.

I commend Chairman HATCH and the
ranking minority member, Senator
LEAHY, for their hard work on the bill.

I also want to recognhize Senator
SPECTER for his hard work in conjunc-
tion with Judge Becker.

I also want to note that my Demo-
cratic colleagues, organized labor, and
other stakeholders have been deeply in-
volved throughout the process. Led by
Senator HATCH, bipartisan break-
throughs have been made on issues
that previously have proved impossible
to address, including such issues as—
and there are many of them—the
linchpin issue of the medical criteria
that had proven historically to be so
difficult and controversial.

In addition, agreements among
stakeholders following the committee
markup have resulted in even more
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modifications. The resulting bill cre-
ates a system that, while not perfect,
is far superior to the current tort sys-
tem for resolving asbestos issues.

I became deeply involved in the post-
Judiciary Committee negotiating proc-
ess, working in concert with Senator
DAscHLE, as well as Chairman HATCH
and Senators LEAHY, SPECTER, DoDD,
and CARPER, and some others on both
sides of the aisle. We have made good
progress. | know during the debate over
this legislation all of the relevant
issues have been unearthed. They have
been exposed to public debate, and all
parties have had an opportunity to get
involved to contribute their points of
view.

What emerged under S. 1125 and the
current negotiations is a streamlined
national trust fund for paying asbestos
claimants quickly, paying them fairly,
and paying them efficiently. The new
system provides more certainty and ef-
ficiency for claimants, and more cer-
tainty and predictability for busi-
nesses.

Passing this bill will create enor-
mous economic benefits. | say that be-
cause the certainty that flows from the
bill will stimulate capital investment.
It will also preserve existing jobs and
create new jobs as well.

I had hoped that we would bring this
bill to the floor before the end of this
session, but we were unable to achieve
that goal. Chairman HATCH and Sen-
ator LEAHY worked hard to resolve
many difficult issues at the committee
level. Senator DASCHLE and I, along
with our staff, have continued to work
with stakeholders to put more issues
behind us over the past several months.

While there are several issues that
remain outstanding, the core principles
of an effective bill are now clear.

What are they?

First, the bill must create a trust
fund that is capable of awarding ade-
quate compensation to victims while
providing more financial certainty and
finality to the business community.
The new funding proposal that | put on
the table would generate payments
that would exceed by $10 billion the ex-
pected funds which victims would re-
ceive if the current flawed tort system
is left intact.

Second, the legislation must estab-
lish a schedule of claims values that
will ensure victims consistent and eq-
uitable awards. We cannot tolerate the
current system where payments can
depend on where a plaintiff lives or
which is capable of awarding only pen-
nies for every dollar promised.

I am also prepared to consider fur-
ther modest increases in claims values
as requested by the Democrats and as
requested by organized labor, provided
that any new increase is targeted to
the most severe disease categories
where the relationship to asbestos ex-
posure is most certain.

We must make sure, however, that
lung cancer claims not caused by as-
bestos are not allowed to overwhelm
the fund.
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Third, the fund must be a nonadver-
sarial program that ensures prompt
payment of awards to eligible claim-
ants while minimizing transaction
costs, including attorney’s fees. Care
must be taken to ensure that the fund
is established on an expedited basis,
and adequate moneys are available to
pay exigent claims from the outset.

Fourth, we must preserve the bipar-
tisan medical criteria included in S.
1125 as reported by the Judiciary Com-
mittee. Only by ensuring the use of
real diagnoses of asbestos-related ill-
nesses can the fund avoid the pitfalls
that plague the current mass tort sys-
tem.

Fifth, and finally, asbestos victims
should not bear the risk of inadequate
funding or incorrect predictions about
future claims, as is the case under the
current tort system.

The legislation should make clear
that if the fund cannot guarantee that
victims will receive all of their claims,
a program review is triggered, and if
not corrected the fund should end and
claims should revert to the tort sys-
tem. To work, however, such a rever-
sion would have to be to Federal court
and should contain certain additional
protections to ensure the current liti-
gation morass is not recreated.

Such an approach reduces, if not
eliminates, the need to worry about
which claims projections are correct.

Clearly, a more thorough discussion
of these observations, recommenda-
tions, and outstanding issues is war-
ranted.

I ask unanimous consent that a docu-
ment entitled ‘“Moving Forward in As-
bestos Injury Resolution Act, S. 1125
be printed in the RECORD at the conclu-
sion of my remarks.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

(See exhibit I)

Mr. FRIST. Mr. President, this al-
lows a more complete discussion of the
principles and observations | have
made thus far. | do hope people take a
look at that document.

As for the future, if we intend to
make good on our collective hope to
pass legislation, at some point the on-
going discussions and negotiations
must cease and a bill must be brought
to the floor. Victims are still going un-
compensated today, companies are still
going bankrupt today, and the econ-
omy is still unnecessarily burdened. We
must act.

The minority leader as well as Sen-
ator LEAHY and other Democratic
Members have made clear to me their
interest in working toward consensus
legislation. It is clear we still need a
little more time for discussion. Con-
sequently, we will not force a vote on
the FAIR Act this session. Instead, |
will give stakeholders more time to ne-
gotiate a compromise. There will, how-
ever, be a limit to these discussions be-
cause we must act. Thus, | will com-
mence floor action on an asbestos bill
by the end of March 2004. Again, | will
commence floor action on an asbestos
bill by the end of March of 2004.
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There is no perfect solution to the
current asbestos litigation crisis, but it
is clear that maintaining the status
quo is unacceptable. We have a respon-
sibility to act, and we will act in this
body. We must not let this historic op-
portunity to enact fair and meaningful
reform pass in order to pursue a perfect
solution that is unachievable. The time
has come for the Senate to fashion the
right solution to one of the most press-
ing issues facing us, facing our econ-
omy and this Nation today.

EXHIBIT |
MOVING FORWARD ON THE FAIRNESS IN ASBES-

TOS INJURY RESOLUTION ACT, S. 1125—

STATEMENT OF SENATOR FRIST

To bring an end to the current asbestos
litigation crisis, Congress must pass legisla-
tion creating a national no-fault asbestos
trust fund (““Fund”) that ensures adequate
compensation to victims, while providing fi-
nancial certainty to the business commu-
nity. This kind of program would provide
more direct compensation, more quickly to
victims than the current system can deliver.
Moreover, it would provide that compensa-
tion without the bankruptcies or the lost
workers’ jobs, incomes, and retirement sav-
ings that asbestos personal injury litigation
produces. It represents, therefore, a tremen-
dous achievement in the creation of a solu-
tion to a problem whose future economic
consequences are enormous—in the mag-
nitude of more than $100 billion if the claims
stay in the tort system.

This past July, under the leadership of
Chairman Hatch, the Senate Judiciary Com-
mittee approved S. 1125, the Fairness in As-
bestos Injury Resolution Act (“FAIR Act”),
which establishes the framework for reach-
ing a bipartisan solution. To reach a con-
sensus, we must build upon that structure,
making improvements where possible but
not jeopardizing the two most fundamental
elements of the legislation—adequate, time-
ly, and equitable compensation for claimants
and financial predictability for the business
community.

1. ENSURING ADEQUATE COMPENSATION FOR

VICTIMS

According to the two actuarial studies on
the magnitude of the problem, one by
Tillinghast-Towers Perrin and the other by
Milliman USA, ultimate loss and expenses
under asbestos personal injury litigation are
projected to reach $200 to $265 billion. With
$70 billion already spent, total estimated fu-
ture costs thus range from $130 to $195 bil-
lion. Victims, however, can expect to receive
barely half that amount in actual compensa-
tion.

According to RAND’s analysis of asbestos
compensation, transaction costs under the
current system—plaintiffs’ attorney fees, de-
fense costs, and expenses—consume more
than half of the money that goes into the as-
bestos litigation system. In other words,
only about 40 cents on every dollar spent in
the asbestos tort system actually reaches
victims. Thus, while today’s system has a fu-
ture price tag of $130 to $195 billion, victim
compensation is estimated at only $61 to $92
billion of that total.

If adopted, the Act will rein in those run-
away transaction costs and provide quick,
certain, and fair payment for victims. In
fact, my funding proposal, which has been
agreed to by the defendant companies and in-
surers, will actually provide asbestos victims
at least $10 billion more than they would re-
ceive if the current litigation crisis is left in-
tact.

The primary source of funding under the
Act is derived from mandatory contribu-

CONGRESSIONAL RECORD — SENATE

tions: the Act (as reported) required $104 bil-
lion in total mandatory contributions from
defendants and insurers. In reaching that
total, companies and insurers were to be as-
sessed equally and according to specific stat-
utory provisions. Meanwhile, confirmed
bankruptcy trust contributions are esti-
mated to provide an additional $4 billion,
bringing total mandatory funding under the
Act (as reported) to $108 billion.

That funding proposal represented a very
fair amount to solve the problem, and pro-
vided victims more in direct compensation
than they would receive under the current
system. The Committee, however, went well
beyond this benchmark during markup. S.
1125 (as reported) included significant addi-
tional funding provisions. An amendment of-
fered by Senators KoHL and FEINSTEIN au-
thorized the Administrator to compel com-
panies and insurers to pay additional contin-
gent contributions of up to $31 billion, and
allowed the Administrator to request back
end contributions that could have reached a
combined total of $48 billion.

The net effect of these changes to the Act
was dramatic. S. 1125 (as reported) could
have required businesses and insurers to pro-
vide compensation at up to two times the
most credible estimates of total future plain-
tiffs’ recoveries under the tort system. As a
result, insurers almost uniformly withdrew
their support for the Act, calling it ‘“‘dan-
gerously unaffordable”” and ‘‘potentially
worse than the existing system.”’

In order to get the legislation back on
track, | initiated a mediation process be-
tween insurers and defendant companies. We
were able to reach agreement on such major
issues as overall funding, allocation of fund-
ing obligations, and insurance policy ero-
sion, and gain renewed insurer support for
the Act. The agreed-upon revisions not only
garnered the support of the business commu-
nity and insurers for the Act, but would also
ensure greater Fund liquidity.

Under my funding proposal, insurers would
make nominal mandatory contributions of
$46.025 billion on an accelerated payment
schedule. Meanwhile, defendants would pay
$57.500 billion in total mandatory contribu-
tions and, if necessary, defendants would
provide $10 billion in additional contingency
funding. Most importantly, with confirmed
bankruptcy trust assets and interest earned,
my proposal would provide at least $10 bil-
lion more than the current tort system. It
will also preserve one of the great break-
throughs that made widespread business
community support for the Act possible—the
landmark agreement on a fair and reason-
able formula for sharing the funding obliga-
tion among defendants. Chairman Hatch is
to be commended for shepherding the larger
business community to his unprecedented
agreement.

In addition, my proposal would better ad-
dress the Fund’s liquidity needs than the Act
(as reported). The greatest stress on the
Fund is expected to be in the early years
when it is required to pay pending as well as
current claims. In order to address the re-
sulting liquidity demands, the Act (as re-
ported) allows the Administrator to borrow
against the Fund in an amount equal to that
of the following calendar year’s anticipated
contributions. My proposal would give the
Administrator authority to obtain billions of
dollars of additional funds, if needed, by ex-
panding the Administrator’s borrowing au-
thority. All of the Fund’s repayment obliga-
tions would be fully collateralized by the de-
fendants’ and insurers’ mandatory contribu-
tions, ensuring that federal monies are not
put at risk.

Although there are still some funding
issues to be worked out, the progress we
have made to date is the result of unprece-
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dented cooperation between industry and in-
surers to find an acceptable solution to the
asbestos litigation crisis. We are confident
that we can bridge the few remaining dif-
ferences in the time frame provided.

1l. AWARD VALUES

A further step on the path to providing fair
compensation for asbestos victims is the es-
tablishment of a schedule of claim values
that will result in consistent awards. The
history of awards under the current tort sys-
tem is one plagued by uncertainty and un-
fairness to asbestos victims. Many plaintiffs
receive little or nothing, or die before their
cases can be heard in court. Of those who do
receive awards, the amount of compensation
typically depends more on where and when
the claims are filed than on the nature of the
plaintiffs’s illness. In one 1999 Mississippi
case involving 4,000 plaintiffs, allocation of a
$160 million settlement was based on how far
plaintiffs lived from the courthouse in Mis-
sissippi. The Mississippi residents each re-
ceived $263,000. Similarly situated plaintiffs
from Ohio, Pennsylvania, and Indiana re-
ceived only $14,000 each. (See David Cosey, et
al. v. E.D. Bullard, et al).

As introduced, S. 1125 contained claim val-
ues that were among the highest of any fed-
eral compensation program: For example,
the award value for claimants compensated
under disease level X (mesothelioma) exceed-
ed by three times the maximum death bene-
fits generally available under the National
Childhood Vaccine Injury Act, one of the
most generous of comparable existing federal
programs. Claimant compensation under the
FAIR Act’s other most serious disease levels
was also very generous compared with exist-
ing federal programs. Moreover, although
the Act’s claim values were based loosely on
those awarded in existing bankruptcy trusts,
it ultimately paid more in real dollars. The
Manville Trust, for example, has a scheduled
value of $350,000 for mesothelioma claimants,
but is only able to pay 5 cents on the dollar,
resulting in an award of $17,500. Under S. 1125
(as introduced) such a claimant would have
received $750,000—about 43 times the amount
actually paid by the Manville Trust. None-
theless, many Democrats indicated that the
values under the Act should be even more
generous to claimants.

During Committee consideration of S. 1125,
a bipartisan amendment offered by Senators
Graham and Feinstein significantly in-
creased the claim values. This amendment
was approved by a 14-3 vote of the Judiciary
Committee. The Committee also considered
and rejected an amendment offered by Sen-
ators Leahy and Kennedy to provide even
higher claim values. That amendment
misallocated funds too heavily toward those
with illnesses less clearly linked to asbestos
exposure. In addition, the Committee adopt-
ed an amendment to index claim awaard val-
ues to inflation, further providing billions of
dollars in additional payments. Moreover, all
claimants meeting Level | requirements—po-
tentially over a million exposed workers—
would be eligible for medical monitoring re-
imbursement and would have their statute of
limitations tolled so that, if they do get
sick, they would have recourse to all the
benefits of the Fund. Since the Committee’s
consideration, Democrats and organized
labor have suggested that the medical moni-
toring should include the out-of-pocket cost
of the physician’s examination. | believe this
is reasonable and should be in the final bill.

With the changes reported out of Com-
mittee, the scheduled values under the FAIR
Act were even more generous than before.
Continuing an example previously men-
tioned, S. 1125 (as reported) set the Level X
(mesothelioma) claim value at an amount
that was not three times, but four times
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higher than the death benefits generally
available under the National Childhood Vac-
cine Injury Act—a difference of $750,000.
Similarly, in the bill as reported, mesothe-
lioma claimants would have received not 43
times, but 57 times the amount at which the
Manville Trust actually compensates simi-
larly situated victims.

Finally, as introduced, S. 1125 granted the
Administrator broad authority with respect
to the timing of award payments. Organized
labor expressed concerns that payments
would drag out over a long period of time,
and argued that claimants should receive
payments over three to four years. The Judi-
ciary Committee addressed this concern by
providing that payments should be disbursed
over a period of three years, and in no event
more than four years from the date of final
adjudication of the claim. Organized labor
has continued to express concern, however,
that there is no standard to guide how much
of their awards claimants should receive
each year. Again, this concern should be
more adequately addressed, if possible. To
address organized labor’s concerns, nego-
tiators have accepted a presumption for pay-
ment of awards over three years in the fol-
lowing percentages: 40 percent in the first
year, and 30 percent in each of the next two
years. However, if necessary to protect the
fund from short-term liquidity problems, the
Administrator has the authority to make
payments in equal 25 percent installments
over four years.

Notwithstanding the Committee’s action
to substantially increase claim values, my
Democratic colleagues and organized labor
continue to believe further increases are
warranted. Although | believe the values in
S. 1125 are more than fair, even generous, in
a no-fault system, and will bring more to
claimants in the aggregate than the current
system, | am prepared to consider further
modest increases in claims awards in an ef-
fort to forge a bipartisan consensus, provided
they are targeted to categories most unique-
ly caused by asbestos exposure (versus other
possible causes). Consistent with the express
philosophy of S. 1125, the greatest increases
must be targeted to the most severe disease
categories in which the causal relationship
to asbestos exposure is most certain.

A remaining challenge, and a prerequisite
to any additional increase in claim values, is
to address the concern that the criteria for
eligible claims under Level VII are suffi-
ciently broad that they could potentially
sweep in claimants whose lung cancer is not
caused by asbestos but by alternative causes,
such as smoking. The American Cancer Soci-
ety estimates that in 2003 alone there will be
over 170,000 new lung cancer cases from all
possible causes—or 30,000 more than the
Fund’s highest projected total of eligible
claims over 50 years and over 110,000 more
than the highest projections made by Dr.
Mark Peterson (who testified before the Sen-
ate Judiciary Committee during the debate
over the FAIR Act) for the same period. Ex-
acerbating that risk is claims experience
demonstrating that well over 90 percent of
Manville Trust lung cancer claimants are
current or former smokers. There is a sub-
stantial risk that, in moving to a no-fault
system and eliminating the need to establish
asbestos as the cause of the disease, compen-
sating a large number of smoking-caused
lung cancer claims could jeopardize the sol-
vency of the Fund. If the current exposure
criteria do not adequately narrow eligibility
to those lung cancer claims where asbestos
exposure significantly increases the risk
over smoking, the Fund could potentially
collapse.

Accordingly, a provision should be added
to the legislation to make sure that lung
cancer claims not related to asbestos expo-
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sure are not allowed to overwhelm the
Fund’s ability to compensate claimants who
have disease caused by asbestos. I will con-
tinue to work with my Republican and
Democratic colleagues to craft a program re-
view which would authorize the Adminis-
trator (in consultation with Congress) to
protect the fund if the total number of Level
VII claims substantially exceeds projections.
111. ADMINISTRATION AND STARTUP

In addition to ensuring the availability of
adequate funds to pay fair and consistent
awards to asbestos victims, another critical
element of any solution is to create a system
that ensures prompt and efficient payment
of awards to eligible claimants, while mini-
mizing transaction costs. Again, this is an
area in which we have made great headway
towards resolution, but there are still some
aspects to be worked out.

A number of parties have expressed con-
cerns with the system for filing, evaluating,
and reviewing claims established by the
FAIR Act. Under S. 1125 as reported from
Committee, claims would be filed with, and
reviewed by, special masters operating under
the guidance of the U.S. Court of Federal
Claims. If a claimant were not satisfied with
his or her initial award determination, the
claimant could appeal to a separate panel of
three special asbestos masters. From there, a
claimant could appeal an adverse decision to
an en banc panel of three judges of the Court
of Federal Claims, sitting as the United
States Court of Asbestos Claims. Appeals
from the Court of Asbestos Claims would be
heard by the U.S. Court of Appeals for the
Federal Circuit. A separate Administrator
would manage the Fund and pay final claims
awards. Because the system was court based,
there was no provision authorizing the pro-
mulgating of substantive regulations, which
could help guide special asbestos masters
through the establishment of generally ap-
plicable policies for claims evaluations and
eligibility determinations. Instead, these
issues have necessarily been addressed on an
ad hoc basis in the context of individual
claims determinations.

This court-based system was heavily criti-
cized by Democrats and by organized labor
as too complex and adversarial from the per-
spective of claimants. Labor in particular
has insisted instead on an administrative re-
view process, which it believes could resolve
more claims in less time using a no-fault,
non-adversarial system. With an administra-
tive process, substantive regulations could
be utilized to establish generally applicable
presumptions and to help guide those evalu-
ating claims to ensure eligibility criteria are
fairly and consistently applied. Such a proc-
ess could also be more “‘user friendly” and
would allow claimants themselves, if they so
desired, to navigate the process for filing
claims without the need to retain counsel.
While all parties recognize that legal rep-
resentation may be beneficial or even nec-
essary at some level of claims review, orga-
nized labor has consistently expressed the
desire for an administrative system that
minimizes the need for attorneys in order to
maximize the recovery of a award values by
claimants.

I recognize the benefits of such a system. |
believe we can find common ground on devel-
oping a non-adversarial system that can ef-
fectively and quickly deliver benefits to
claimants. | urge the parties to continue
working towards a consensus on this issue.
Such a system should significantly reduce
transaction costs. We should therefore in-
clude a provision limiting plaintiffs’ attor-
ney fees to ensure that actual awards to vic-
tims are maximized. If done correctly, a new
administrative process can also address an-
other problem with the bill as reported by
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the Committee, by ensuring that the pro-
gram is operating and processing claims in
the minimum amount of time following pas-
sage of the FAIR Act.

On a related note, S. 1125, as introduced,
provided that the new federal trust fund
would be the exclusive remedy for all asbes-
tos claims under state and federal law, and
that all other remedies were preempted and
barred as of the date of enactment. Exclu-
sivity and finality are key elements of the
necessary reform. The current tort system
has failed victims, and it has done so largely
because filing claims on behalf of the
unimpaired has become too profitable a busi-
ness for too many lawyers. Any legislation
we pass must end the massive misallocation
of limited funds to unimpaired claimants
and their lawyers at the expense of those
who are ill from asbestos-related disease. We
cannot continue to tolerate the expenditure
of limited funds into this broken system, a
system which spawns inventory-style settle-
ment agreements entered into by attorneys
on behalf of claimants who have not even
been identified much less bound by the
agreement. Nor can we leave insurers and
businesses exposed to collusive default judg-
ments or other efforts to evade the Act’s ex-
clusivity provisions. Similarly, the bill
should plainly foreclose all asbestos-related
litigation by claimants against insurers and
businesses, including direct actions. In short,
given the consensus that the tort system is
terribly flawed, we cannot allow the current
abuses to persist. Proposals that would have
the effect of continuing the status quo—and
draining resources that would otherwise be
available under the Fund for the truly im-
paired—are unacceptable.

During the markup, Democrats, organized
labor, and the trial bar expressed concerns
that asbestos victims could be faced with a
period of time during program startup when
they would have no remedy for their inju-
ries—all tort suits would be preempted but
the Fund would not yet be processing claims.
In response to this concern, the Committee
adopted an amendment offered by Senator
Feinstein, which provided that the preemp-
tion and bar on asbestos claims would not be
effective until the Administrator determined
that the Fund was “‘fully operational and
processing claims.”” Until that time, all rem-
edies would remain available under state
law, and defendants’ and insurers’ contribu-
tions to the Fund would be offset by ‘“‘the
amount of any claims made payable’ during
the startup period.

The Feinstein amendment was intended to
address the legitimate concern that asbestos
victims could face a potentially lengthy pe-
riod of time during which they would be
without a remedy. Unfortunately, the
amendment would leave the current tort sys-
tem, with all of its inherent problems, intact
for too long and would allow some parties to
manipulate this interim period for their per-
sonal benefit. No one wants to see the expec-
tations of asbestos claimants undermined by
the kind of legal chicanery that created the
current crisis. If not fixed, the amendment
could cause the very problem the bill is at-
tempting to fix—even more bankruptcies and
the continued diversion of resources away
from legitimate victims.

Moreover, in practice, the Amendment
would effectively doom the prospects of the
Fund. As was the experience in states that
have recently adopted tort reform laws, such
as medical malpractice limits, the pending
demise of a segment of the tort system inevi-
tably leads to a flood of claims before the
courthouse door is effectively closed. Under
the Feinstein amendment, awards to plain-
tiffs, but not defense costs, could be offset
against future Fund contributions. As a re-
sult, settling claims would be cost free to de-
fendants and insurers, while defending
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claims in the tort system would continue to
be prohibitively expensive. The certain re-
sult of this provision would be a very strong
incentive, perhaps even a duty for publicly
traded companies, to immediately settle all
pending claims at potentially elevated val-
ues in order to avoid the expense of defend-
ing even the most illegitimate claims. Be-
cause all these settlement costs would be off-
set against Fund contributions, the financial
effect on funding would be disastrous. There-
fore, it is clear that the amendment is not
the right solution to a very real problem.

To ensure that victims are not left without
a remedy for an unjust period of time, | be-
lieve we need an alternative to the Feinstein
amendment that will address the concerns
raised by (1) authorizing the creation of an
administrative program on an expedited
basis that will be capable of quickly proc-
essing the most serious claims, and (2) en-
hancing the funding provisions to ensure
adequate funds are available from the outset
to pay these exigent claims on an expedited
basis. The bill as reported by the Committee
goes a long way toward ensuring that the
Fund receives the mandated contributions
within a reasonable time frame. Since that
time, there has been a number of innovative
suggestions relating to the funding and ad-
ministrative provisions that would work in
concert to address the concerns raised, with-
out the dire consequences of the Feinstein
amendment. I am confident we can resolve
this issue, so that claimants with the most
serious injuries are not left without a rem-
edy, and | intend to continue working in con-
junction with my Democratic colleagues to-
ward a solution.

IV. ELIGIBILITY AND MEDICAL CRITERIA

Once the necessary funding is assured, and
an administrative process is in place to man-
age claims fairly and efficiently, the next es-
sential element is to make sure that avail-
able resources are directed to the most de-
serving claimants. In contrast to the exist-
ing tort system, in which many if not most
asbestos claimants are unimpaired, the FAIR
Act will ensure that awards are directed
principally to those who have suffered the
most from exposure to asbestos. This is as-
sured through the consensus eligibility cri-
teria in the bill, which set forth the applica-
ble exposure, latency, medical, and diag-
nostic requirements for receiving compensa-
tion from the Fund.

The basic premise of the FAIR Act is to en-
sure that true victims of asbestos disease re-
ceive fair and consistent awards. To be eligi-
ble for compensation from the Fund, claim-
ants must satisfy the eligibility criteria for
various disease categories. The FAIR Act
also provides a mechanism for consideration
of exceptional cases, where claimants can
clearly establish the presence of an asbestos-
related disease but may not satisfy the oth-
erwise applicable medical criteria. Excep-
tional cases, as well as those related to
‘“‘“take home” exposures where asbestos was
brought into the home by an occupationally
exposed person and those related to the high
levels of environmental exposures of resi-
dents and workers in Libby, Montana, are el-
igible for review by a Medical Advisory Com-
mittee, made up objective, experienced phy-
sicians, to determine whether the claimant
is eligible for compensation. Because the
medical conditions of Libby residents are
currently being studied by various agencies,
claims filed by Libby claimants are auto-
matically designated as exceptional medical
claims and referred to the Medical Advisory
Committee.

The consensus criteria reflected in S. 1125
provide a solid foundation to ensure that eli-
gibility decisions are based on sound medical
practices and real diagnoses by the claim-
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ants’ physicians. As a doctor, | cannot em-
phasize enough the importance of a diagnosis
by the claimant’s physician. The success of
the program hinges on ensuring that the
Fund compensates only those with condi-
tions caused by asbestos exposure and not
other causes. Only by ensuring the use of
real diagnoses of asbestos-related illnesses
can the Fund avoid the pitfalls that plague
the current mass tort system.

The eligibility criteria reflected in S. 1125,
as reported, are the result of an unprece-
dented agreement among the various stake-
holders working to find a solution to the cur-
rent asbestos litigation crisis. | commend
Chairman Hatch and Ranking Member Leahy
for an achievement few thought possible. |
appreciate how complex and contentious an
issue the medical criteria presented. The ap-
proval of these criteria by a unanimous vote
in the Judiciary Committee markup created
the opportunity we have for an historic
achievement.

V. PROTECTING VICTIMS FROM RISK

From the very beginning, one of the key
goals of S. 1125 has been to ensure that com-
pensation is directed at those legitimately
ill from asbestos exposure and is awarded on
a timely basis. The bill accomplishes this
fundamental change from the status quo by
moving from a system that compensates
claims of questionable validity to one based
on sound medical evidence and real doctors’
diagnoses.

Nonetheless, legitimate concerns remain
about the accuracy of estimates of the num-
ber of future claimants that will be eligible
for compensation under the Act. Obviously,
prior attempts to forecast asbestos claim-
ants have proven inaccurate, leaving the
very people who most deserve compensation
with no real recourse. For example, claims
to the Manville Trust have exceeded initial
projections, and the Trust has been forced to
reduce claim values to the point where today
the Trust pays claimants as little as five
cents on the dollar. Congress cannot and will
not recreate the Manville experience.

Various experts have developed estimates
about future claims, and the Congressional
Budget Office has offered its own predictions
based upon its review of the available evi-
dence. The truth, however, is that there is no
guarantee that any of these estimates is ac-
curate. The legislation creates new eligi-
bility criteria and establishes a new system
for processing claims, one designed to weed
out unimpaired claimants and those who suf-
fer from diseases not caused by exposure to
asbestos. Since there is no comparable sys-
tem operating today, what is happening with
the existing private asbestos trusts can at
best offer only some general indication of
what may happen over the 50-year life of the
proposed Fund. Obviously, this reality
makes it even more important for Congress
to make sure that if we establish a national
asbestos trust fund, that we also make sure
that asbestos victims have someplace to go
to seek compensation if the Fund cannot
handle all future claimants.

The FAIR Act, as reported by the Judici-
ary Committee, includes an amendment of-
fered by Senator Biden that requires the
Fund to terminate and claims to revert to
the tort system if funding proves inadequate.
Specifically, the Administrator would be re-
quired to certify annually that 95 percent or
more of the eligible claimants that year had
received 95 percent of their compensation
under the FAIR Act. If not, and the situation
could not be remedied within 90 days, the
program would sunset immediately. Al-
though this language clearly shifts the risk
away from claimants, it unnecessarily jeop-
ardizes the Fund from its very inception and
fails to provide sufficient flexibility to ad-
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dress unexpected, and possibly fixable, fluc-
tuations in claims.

I agree with the key principle that the risk
of inadequate funding cannot fall on those
truly ill from asbestos exposure. However,
the business community cannot be subjected
to an open-ended funding commitment to ac-
commodate an unknown and unlimited num-
ber of claimants into the future. Similarly,
American businesses cannot risk paying over
$100 billion dollars into a Fund only to see it
sunset in a few short years. Either of these
outcomes would be worse than the current
broken system. To succeed, the business
community believes the solution must pro-
vide at least a limited window of ‘“‘peace’” to
bring certainty to business and to allow the
economy to recover from the burden that as-
bestos litigation has imposed on it.

Therefore, | propose an alternative that
will balance these competing tensions while
fully protecting sick victims. Under my pro-
posal, if victims do not receive 100 percent of
their claim values, the Fund would end and
claims would revert to the tort system so
that claimants will still have a guaranteed
avenue to receive compensation. This ap-
proach significantly reduces the need to
worry about which claims projections are
correct. If the estimates of eligible claims
over the next 50 years are too low and the
funding is exhausted, then claims will auto-
matically return to the tort system and
claimants will be able to preserve their abil-
ity to receive compensation. To avoid many
of the abuses that have created the current
crisis, however, this reversion to the tort
system must be to the federal courts and
must contain certain additional protections
to ensure that the current litigation crisis is
not recreated. Obviously, while protecting
asbestos victims from risk, my proposal does
impose a price on the business community.
It compromises to a degree the absolute cer-
tainty and finality that have been the hall-
marks of a solution for those that must fund
the program. They will be forced to bear the
risk that the total program funding is not
sufficient.

There is also a legitimate concern that the
Fund could sunset, not because of inaccurate
claims projections, but because the new and
untested eligibility criteria in the FAIR Act
end up compensating the wrong kinds of
claims. These would include claims for inju-
ries not caused by asbestos (for example,
smoking-related lung cancers, idiopathic
pulmonary fibrosis, rheumatoid arthritis,
byssinosis, etc.) or because the Fund’s med-
ical, diagnostic, and exposure criteria do not
sufficiently eliminate unimpaired claimants.
Future victims of asbestos-related disease,
as well as those funding the program, have a
legitimate and strong interest in ensuring
that the Fund is not exhausted because of
those kinds of claims. To address that risk,
| propose the Fund undertake a periodic re-
view of the program to ensure it is compen-
sating legitimate asbestos-related illnesses.
This program review would regularly evalu-
ate the claims submitted, the quality of the
supporting evidence, and eligibility and
award determinations to determine whether
the Fund is compensating the wrong kinds of
claimants and to provide the authority and
opportunity for the Administrator to address
the problem early if that occurs.

My proposal also would address another re-
ality—under the current tort system, too
much of the risk already falls on victims.
Today, some victims go uncompensated be-
cause they cannot remember the product to
which they were exposed. Others are without
recourse because they were exposed in con-
nection with military service and cannot sue
the federal government. Other victims who
should be compensated too often experience
long delays before they receive payment,
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waiting for their litigation and all possible
appeals to be exhausted, and then only see-
ing half of their award, the rest taken by the
lawyers. This is especially true for claimants
who are suing companies that have been
forced into bankruptcy. There, the legal
process can take half a decade and consume
millions of dollars, leaving claimants able to
recover only pennies on the dollar from the
resulting bankruptcy trust. In short, victims
bear much of the risk under the status quo,
and they will continue to bear that risk
until Congress acts. My proposal protects
victims from those risks, and offers asbestos
victims far more protection and certainty
than they have today.

The PRESIDING OFFICER (Mr.
CORNYN). The Senator from Nevada.

Mr. REID. Mr. President, | want to
make sure, having heard the distin-
guished majority leader speak about
asbestos, that we understand, as he has
indicated, it is a very complicated, dif-
ficult issue. But there are concerns
that | have, and | think | speak for lots
of people in this country. | am very
concerned about how it affects busi-
ness, but | am also concerned how it af-
fects individual people.

I called Mrs. Bruce Vento this week,
a woman from Minnesota whose hus-
band served in the House of Represent-
atives, a wonderful man. He worked in
an asbestos facility for a few months as
a young man. He is 58 years old, he gets
sick, he is dead within a year as a re-
sult of the disease that comes from
being around asbestos, mesothelioma.
The average life expectancy of a person
who is diagnosed with this disease is a
little over a year. They die quickly.

Then we have asbestosis, where peo-
ple live longer but it has a detrimental
effect on their health.

What we have to do is get rid of the
spurious lawsuits, those that don’t deal
with those two conditions about which
I just spoke.

So | hope, as we proceed through as-
bestos legislation, we worry about and
are concerned about these very sick
people. People in this Senate have
worked extremely hard to come up
with a solution. The distinguished Sen-
ator from Utah is in the Chamber, the
chairman of the Judiciary Committee.
He and the ranking member, Senator
LEAHY, have worked days and weeks to
try to come up with something. We al-
ways get close but never quite close
enough.

So | hope as we proceed, as the dis-
tinguished majority leader indicated,
toward legislation dealing with this,
that we keep in mind the main reason
we are doing it. The main reason we
need to legislate, in my opinion, is to
take care of the people who get af-
flicted with the diseases that are re-
lated to asbestos. In the process, | hope
we can ban the importation of asbestos
into our country. We continue to im-
port thousands of tons of this stuff on
a yearly basis, even as we speak.

So | appreciate the concern of the
majority leader. 1 have concerns also.
But if I were giving a speech in a pro-
longed fashion, | would speak about the
people who get sick, as Bruce Vento
did, and are now dead.
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Mr. LEAHY. Mr. President, | thank
the distinguished Senate Majority
Leader for his remarks today on the
need for the Senate to consider asbes-
tos legislation next year. | whole-
heartedly agree with him on the need
for reform to establish a better system
for providing fair and efficient com-
pensation to victims of asbestos-re-
lated diseases. | remain committed to
working with Senator FRIST, Senator
DASCHLE, Senator HATCH, Senator
DobD, Senator SPECTER, and others, to
forge a bipartisan solution to this com-
plex challenge.

Last fall, as Chairman of the Judici-
ary Committee, | held the Committee’s
first hearing to begin a bipartisan dia-
logue about the best means to com-
pensate current asbestos victims and
those yet to come. Chairman HATCH
wisely held two additional hearings
this year. Our knowledge of the harms
wreaked by asbestos exposure has cer-
tainly grown since last fall, as have the
harms themselves. Not only do the vic-
tims of asbestos exposure continue to
suffer, and their numbers to grow, but
the businesses involved, along with
their employees and retirees, are suf-
fering from the economic uncertainty
surrounding this litigation. More than
60 companies have filed for bankruptcy
because of their asbestos-related liabil-
ities.

These bankruptcies create a lose-lose
situation. Asbestos victims who de-
serve fair compensation do not receive
it, and bankrupt companies can neither
create new jobs nor invest in our econ-
omy.

A solution has never before been clos-
er than it is today. Since the beginning
of 2003, we have come to complete ac-
cord on the idea that the fairest, most
efficient way to provide compensation
for asbestos victims is through the cre-
ation of a national fund that will apply
agreed-upon medical criteria in evalu-
ating patients’ injuries. We have been
working tirelessly with representatives
from organized labor, defendant com-
panies, insurers, and other interested
parties, to craft an effective trust fund
system that will bring the certainty of
fair payments to victims and financial
certainty to industry. A myriad of
issues have been resolved, from the
definitions of the panoply of illnesses
resulting from asbestos exposure to a
ban on the use of asbestos in the
United States. We are working, even
today, on the details of other aspects of
this scheme, down to the fine points of
the administrative mechanism for
processing claims.

We have made real progress in find-
ing common ground. But we have yet
to reach consensus, and without con-
sensus we cannot end this crisis. Too
much is at stake for us to walk away
when we have come so far. An effective
and efficient means to end the asbestos
litigation crisis is within reach, and we
must grasp it. Although the year is
drawing to a close, our bipartisan com-
mitment to this effort remains strong.
I look forward to continuing to work
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with my colleagues and all stake hold-
ers to craft a consensus bill that we
can move through the legislative proc-
ess and into law next year.

——
MEDICARE PRESCRIPTION DRUG,
IMPROVEMENT, AND MOD-

ERNIZATION ACT OF 2003—CON-
FERENCE REPORT

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to the consideration of the con-
ference report to accompany H.R. 1,
which the clerk will report.

The assistant legislative clerk read
as follows:

The Committee of Conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R. 1),
to amend title XVIII of the Social Security
Act to provide for a voluntary prescription
drug benefit under the medicare program and
to strengthen and improve the medicare pro-
gram, and for other purposes, having met,
have agreed that the House recede from its
disagreement to the amendment of the Sen-
ate, and agree to the same with an amend-
ment and the Senate agree to the same,
signed by a majority of the conferees on the
part of both Houses.

The PRESIDING OFFICER. The Sen-
ate will proceed to the consideration of
the conference report.

(The conference report is printed in
the proceedings of the House in the
RECORD of November 20, 2003, Book 11.)

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, we are now
on this historic piece of legislation. 1
want to begin a discussion of that
shortly.

But since the majority leader dis-
cussed the subject of asbestos legisla-
tion, and the chairman of the Judiciary
Committee, who has been largely re-
sponsible for moving that legislation as
far as it has come to date, is here and
wishes to make a couple of comments,
I would like to yield a couple of min-
utes to the distinguished Senator from
Utah and then regain the floor to dis-
cuss the Medicare bill.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Utah.

Mr. REID. I am sorry, what was the
concern?

The PRESIDING OFFICER. The Sen-
ator from Arizona has yielded to the
Senator from Utah for 2 minutes and
then will reclaim his time. Without ob-
jection, it is so ordered.

The Senator from Utah.

ASBESTOS REFORM

Mr. HATCH. Mr. President, | thank
my colleague. | appreciated the re-
marks of the distinguished majority
leader on the asbestos reform legisla-
tion. | certainly appreciate the kind re-
marks of the minority whip with re-
gard to this. | think both of them
spoke eloquently.

I rise today in support of the com-
ments of the distinguished majority
leader with respect to the asbestos leg-
islation. This is an absolutely vital
issue, and we have the opportunity
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