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new energy development while pro-
tecting our environment. This bill does
not do that. This bill deserves to be de-
feated. This bill is a bad bill.
I strongly urge my colleagues to vote
against this poorly crafted legislation.
EXHIBIT 1

TAXPAYERS FOR COMMON $ENSE

Type or industry Authorized spending

Oil and Gas (including MTBE/LUST) ....cocouvurrrcrenee $12.971 billion (in-
cludes $414 million
scoring of royalty
provisions).

$5.434 billion.

$5.735 billion.
$1.355 billion.
$4.164 billion.
$4.931 billion.
$1.698 billion.
$11.425 billion.
$21.850 billion.
$2.149 billion.
$764 million.

$72.476 billion.

Coal
Nuclear
Utilities

les (including R&D)
Energy Efficiency (including R&D) .......coovvevvercrene.
Auto Efficiency and fuels (including Ethanol) ........
LIHEAP and Weatherization Assistance ...................
Science R h and Devel
Freedom CAR and Hydrogen Research

Total Authorization

BREAKDOWN OF COST ESTIMATES
Oil and Gas

Title IIT—$949 million (direct and royalty
exemptions).

Title IX Research and Development—Fos-
sil Fuel $1.997 billion.

Title XIV Miscellaneous, Subtitle B Coast-
al Programs— $5 billion.

Title XV Ethanol—MTBE and other provi-
sions—§5.025 billion.
=$12.971 billion.

Coal

Title IV Coal—$3.925 billion.

Title IX Research and Development—Fos-
sil fuels $1.509 billion (specifically allocated
to coal).
=$5.434 billion.

Nuclear
Title VI Nuclear Matters—$1.186 billion.

———

HEALTHY FORESTS RESTORATION
ACT OF 2003

Mr. FRIST. Mr. President, I ask the
Chair lay before the Senate a message
from the House of Representatives on
the bill (H.R. 1904), to improve the ca-
pacity of the Secretary of Agriculture
and the Secretary of the Interior to
conduct hazardous fuels reduction
projects on National Forest System
lands and Bureau of Land Management
lands aimed at protecting commu-
nities, watersheds, and certain other
at-risk lands from catastrophic wild-
fire, to enhance efforts to protect wa-
tersheds and address threats to forest
and rangeland health, including cata-
strophic wildfire, across the landscape,
and for other purposes.

The Presiding Officer laid before the
Senate the following message from the
House of Representatives:

Resolved, That the House disagree to the
amendments of the Senate to the bill (H.R.
1904) entitled ‘“An Act to improve the capac-
ity of the Secretary of Agriculture and the
Secretary of the Interior to plan and conduct
hazardous fuels reduction projects on Na-
tional Forest System lands and Bureau of
Land Management lands aimed at protecting
communities, watersheds, and certain other
at-risk lands from catastrophic wildfire, to
enhance efforts to protect watersheds and
address threats to forest and rangeland
health, including catastrophic wildfire,
across the landscape, and for other pur-
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poses”’, and ask a conference with the Senate
on the disagreeing votes of the two Houses
thereon.

Ordered, That the following Members be
the managers of the conference on the part
of the House:

From the Committee on Agriculture, for
consideration of the House bill and the Sen-
ate amendments, and modifications com-
mitted to conference: Mr. Goodlatte, Mr.
Boehner, Mr. Jenkins, Mr. Gutknecht, Mr.
Hayes, Mr. Stenholm, Mr. Peterson of Min-
nesota, and Mr. Dooley of California.

From the Committee on Resources, for
consideration of the House bill and the Sen-
ate amendments, and modifications com-
mitted to conference: Mr. Pombo, Mr.
McInnis, Mr. Walden of Oregon, Mr. Renzi,
Mr. George Miller of California, and Mr. Ins-
lee.

From the Committee on the Judiciary, for
consideration of sections 106 and 107 of the
House bill, and sections 105, 106, 1115, and
1116 of the Senate amendment and modifica-
tions committed to conference: Mr. Sensen-
brenner, Mr. Smith of Texas, and Mr. Con-
yers.

Mr. FRIST. Mr. President, I ask
unanimous consent the Senate insist
on its amendments and agree to the re-
quest of the House on a conference of
the disagreeing votes of the two Houses
thereon, and the Chair be authorized to
appoint conferees on behalf of the Sen-
ate with a ratio of 4 to 3.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Presiding Officer (Mr. SMITH) ap-
pointed Mr. COCHRAN, Mr. MCCONNELL,
Mr. CRAPO, Mr. DOMENICI, Mr. HARKIN,
Mr. LEAHY and Mr. DASCHLE conferees
on the part of the Senate.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
thank the leader. It, indeed, is good
news that this bill is coming over. It is
my understanding that we have had
successful negotiations. I am very
hopeful there will be a bill before us
shortly.

I yield the floor.

———

ENERGY POLICY ACT OF 2003—
CONFERENCE REPORT—Continued

The PRESIDING OFFICER (Mr. EN-
SIGN). The Senator from New Mexico.

Mr. BINGAMAN. Mr. President, I see
no other Senators seeking recognition
so I will speak for a few moments
about one aspect of this bill.

First, I thank my colleague from
California for her statement. She has
been extremely involved in these issues
from the beginning as a member of the
Energy Committee. She has taken a
leadership role on many aspects of the
legislation in trying to see that the
provisions we came up with were good
for her State and good for the country.

Let me try to talk about one part of
the bill. There are 16 titles to the legis-
lation. It does go on for 11 or 12 hun-
dred pages. I want to talk about one of
those 16 titles; that is, title XII, which
relates to electricity generation and
transmission and distribution.

That is a very important part of the
bill and one that is complicated and
difficult for us to understand but one
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we need to focus on because of the ex-
treme importance it has to our econ-
omy. In my view, some of the biggest
changes in law that are contained in
the bill are located in the electricity
title. I would also argue that the big-
gest retreats we are making from con-
sumer protections are perhaps in this
section as well.

During the last few years, there have
been three very notable publicized de-
velopments or events in the electricity
industry that have come to our atten-
tion as a nation. Not in chronological
order, but first, at least in what is on
the front page today and what is most
immediately in mind when we think
about electricity, is the blackout we
experienced in the eastern part of the
United States and some of the Midwest
that shut down nearly a third of our
Nation; the problems of how to have a
reliable system for transmitting elec-
tricity and ensuring that if there is a
failure somewhere, it does not cascade
to the 18 States that were affected by
this blackout, for example. So reli-
ability is a serious issue, and we were
made very aware of that. The Presi-
dent’s phrase was that this was a wake-
up call. I would suggest that this was a
wake-up call we have not heeded ade-
quately in the bill. I will go into why I
believe that.

A second issue, of course, is what
happened in California and the west
coast, Oregon and Washington in par-
ticular, a couple of years ago when
they had the market meltdown there
and prices spiraled out of control and
people saw their utility bills go up very
substantially. Unfortunately, those
bills have remained very high. It has
had a significant impact on the econ-
omy of that part of our country. Some
of that, of course, was due to manipula-
tion of those markets, ineffective mar-
ket rules. That is another area of con-
cern that clearly should be addressed
in this legislation.

The third area of concern that I cite
is the financial collapse of many utili-
ties, due in large part to the invest-
ments they have made in markets that
are not central to the business of pro-
ducing and selling electricity. That fi-
nancial collapse has become a serious
problem for many in our country as
well.

This bill, in my opinion, fails to ade-
quately address each of these problems,
whether it is a liability or protection
of the consumer. In the conference re-
port before us, it blocks implementa-
tion of market rules that could prevent
market manipulation. There, I am
thinking about the provisions in the
bill that delay FERC’s ability to act
not only to issue a standard market de-
sign rule, but to issue other orders of
general applicability within the scope
of that standard market.

It also addresses only one form of
market manipulation—round-trip trad-
ing. I will get into more of a descrip-
tion about that, but there are other
types of market manipulation we
should be prohibiting in this bill. It
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fails to do so, and it repeals the Public
Utility Holding Company Act, which
was passed back in the 1930s, without
providing the necessary level of protec-
tion for consumers, by strengthening
the Federal Energy Regulatory Com-
mission’s authority to oversee mergers
and acquisitions of other entities. It
makes the likelihood of blackouts
greater by stalling the Federal Energy
Regulatory Commission’s attempts to
create regional transmission entities
through the delay of this standard
market design, or any other order of
general applicability within the scope
of that rule, it discourages the con-
struction of needed transmission, and
it discourages regional transmission
organization formation by imposing an
unwise pricing policy called partici-
pant funding. I will try to explain the
effect of the language related to partic-
ipant funding and why that has become
such a central part of the concern
about the bill.

First, let me talk a little about the
effects the bill would have on reli-
ability; that is, the blackout problem.
The United States-Canada Power Sys-
tem Outage Task Force yesterday re-
leased its interim report. The report
dealt with the causes of the August 14
blackout both in the United States and
Canada. Secretary Abraham had a
press conference. I saw him last night
on Jim Lehrer’s show explaining it
again. He has been very aggressive in
trying to explain what this report in-
cludes.

The report contains no recommenda-
tions at this point. It is the first of sev-
eral reports. It is an interim report. It
is primarily technical in nature. It
tries to establish a timeline for the
events that led up to the blackout and
then during the blackout. The report
tells the story of a day when the power
system was not unusually overloaded,
but on which a series of events that
you could expect to be controllable led
to an outage that cascaded through 18
States in the United States and a num-
ber of Canadian provinces. It shut down
power to tens of millions of customers,
paralyzed our major cities—New York,
Cleveland, Detroit. Some areas were
blacked out for as long as 3 days, and
the economic cost of this was enor-
mous, as we would expect it to be.

I could go into some detail about
what the report found, but I am sure
everybody can read that in their morn-
ing paper. The report doesn’t draw
many conclusions or make many rec-
ommendations. In my reading of it, it
is clear that the lack of communica-
tion, the lack of coordination of re-
sponse, the lack of consistency of rules
and equipment were major causes of
what occurred. If anything is clear, it
is that the major transmission system
that we depended upon is a large re-
gional machine that is not bound by
political borders but is only bound by
physics and by commerce. What hap-
pens in one part of the country has far-
reaching effects on areas that are very
far from the initial occurrence. That
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fact leads to the inescapable conclu-
sion that the control and management
of that transmission system needs to
be on a regional basis if it is going to
respond to events that happen across
these regions.

This event cascaded across two coun-
tries, 18 States, 4 transmission regions,
4 reliability councils, and it did all of
that in 7 minutes. The FERC, which is
the Federal agency that is authorized
to oversee this enormously complex
part of our economy, has been trying
to encourage voluntary regional con-
trol and management of the trans-
mission system for nearly 6 years now,
since the issuance of order No. 888 in
1998. If the Midwest ISO—independent
system operator—is the result of the
voluntary process that has been going
on over this period—and it is—then it
is clear that voluntary process has not
worked as it should.

The Midwest ISO is the best that
could be negotiated in the voluntary
program for this region. It still has 23
different control areas, inadequate
communication, inadequate coordina-
tion to respond to a series of events
such as those that occurred during a 7-
minute period on August 14. The FERC
has more recently tried to take some
stronger steps to be sure that the re-
gional transmission organizations,
such as the Midwest ISO, are up to the
task of ensuring the reliability of the
system. The standard market and de-
sign rule that was proposed by the
FERC proposed that we have manda-
tory regional transmission organiza-
tions; that is, that FERC could require
utilities to join these regional trans-
mission organizations. This bill stops
that effort in its tracks. This bill
doesn’t have any suggestions as to
what should be done to accomplish re-
gional transmission control, except
further encouragement of these utili-
ties to do it on a voluntary basis. But
it stops the effort that is underway
today to require utilities to take these
steps.

I think the report gives one more
strong piece of evidence that the elec-
tricity title, as proposed, is unwise and
inadequate. The participant funding
provisions—let me talk about those be-
cause that is an abstruse but important
part of this legislation. It is one about
which there is substantial controversy.
When we wrote the Energy bill in the
last Congress, there was substantial
controversy about it in the develop-
ment of this conference report. It is an
issue that we need to try to do right.

In my view, provisions in the bill re-
lated to participant funding will also
have a negative impact on reliability.
Let me explain how I conclude that.

This provision in the bill would re-
quire that the Commission, FERC, ap-
prove participant funding for the ex-
pansion of transmission by a regional
transmission organization, or by any
utility. Now, what participant funding
means is that the participant in the
market who wants the transmission
constructed, or the expansion of trans-
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mission constructed, has to pay the
full freight for getting it done. The
Commission may not authorize the re-
covery of costs on a rolled-in basis, or
it may not rule that the costs should
be shared among those who will benefit
from the upgrade in transmission, or
the expansion of transmission. Unless
the native load ratepayers have stated
they require the transmission, they are
not to be charged for it. This amend-
ment takes the mantle of consumer
protection by supposedly protecting re-
tail ratepayers from bearing the costs
of transmission system expansions that
are built in order to ship power to a far
distant region of the country. In re-
ality, there are very few transmission
system expansions that are for the ben-
efit only of one user.

In a properly planned system, expan-
sions that take place are ones that sup-
port the entire load in the region, in-
cluding the need to export power from
the region where that exists. This pro-
vision has three problems.

First, it would cause customers to
have to pay for costs they did not
cause and for benefits they are not re-
ceiving.

Second, it would deprive local cus-
tomers of the rights to the lines that
are built in their area.

Third, it is not always clear or true
that only one participant is creating
the need for new transmission and ben-
efiting from that transmission.

The restriction on allocating costs to
Native load ratepayers sounds good at
first blush. The effect, however, is to
shift the cost to other ratepayers for
facilities that the Native load rate-
payers in question are able to use and,
in many cases, are benefiting from
without having to pay.

One simple example, to try to bring
this home to people, is each of us has a
couple of filling stations we go to, to
fill up our vehicles. If we were asked,
Do you need another filling station in
your part of the city, most of us would
say: No, we don’t; we found a way to do
this. But if one is built that is conven-
ient for our use, we will use it; we will
benefit from it.

The question is, Does everyone hold
back and say, I will not suggest the
need for expansion of a transmission
facility because I am going to be stuck
with the whole bill; I will wait until
someone else suggests the need and
then, of course, I can get the benefit
without having to pay my share?

This is supposed to be aimed at gen-
erators who want to sell into the com-
petitive market. The real victims, in
my view, are the consumers who buy
electricity from municipal or coopera-
tive utilities or from utilities other
than the ones that are required to pay
under this participant funding lan-
guage.

The likely effect of this policy is that
needed transmission would not get
built. If customers who need trans-
mission expansion have to pay for the
full cost of the expansion, those who
need the transmission expansion may
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not be able to finance either the pur-
chase or the sale they are contem-
plating because it becomes prohibi-
tively expensive.

The transmission either doesn’t get
built or, if it does, it is at a cost that
gives the incumbent utility a competi-
tive advantage.

The second effect is the wutilities
would be encouraged not to join re-
gional transmission organizations or, if
they are already members of regional
transmission organizations, to leave
those, and they are perfectly free to do
so under the legislation. This is not my
conclusion. This is the conclusion of
many experts who have written to us in
opposition to this participant funding
language.

If the utilities gain this kind of com-
petitive advantage and get their trans-
mission built at no cost to themselves,
why should they join a regional trans-
mission organization and talk to oth-
ers about the need to cooperate and
share costs?

This proposal on participant funding
is anticompetitive and it is
antireliability, in my view. If trans-
mission construction is needed to re-
lieve bottlenecks to prevent blackouts,
this provision discourages that.

Under current policy, which the Fed-
eral Energy Regulatory Commission
issued in 1995, new transmission is paid
for by those who benefit from the
transmission. If there is a single entity
or single group of ratepayers who ben-
efit, then they are the ones who pay. If
the system as a whole benefits, then
everyone shares in the cost. Often,
there is a combination of the two and
there is a sharing of the cost. The sin-
gle beneficiary pays for part of the
cost; the rest is rolled into the rates
for all of those who use the system.

This provision that is in the bill as-
sumes there is always a single bene-
ficiary rather than there is a benefit to
many, as is the case in most cir-
cumstances. The provision requires
something FERC already has the au-
thority to do. As I said, it can allocate
the total cost to one participant. But
we should not be legislating the way
FERC has to deal with these issues.
They should be able to deal with them
on a case-by-case basis. The provision
prevents them from doing that.

We have letters in opposition to this
participation funding language from a
great many people. I will cite a few:
Public service commissions of Michi-
gan, Minnesota, Wisconsin, Indiana,
Pennsylvania, and many other States;
utilities in California, Indiana, Ohio,
Maryland, Pennsylvania, Delaware,
West Virginia, New Jersey, Oregon,
Utah, Arizona, Colorado, and many
other areas of the country. We have
many organizations that have come
out in opposition to this provision—
from APPA, NRECA, Elcon—Electric
Consumers Resource Council, the large
industrial customers group including
General Motors, Dow Chemical, Air
Products, steel companies, aluminum
companies—Louisiana, Energy Users
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Group, the American Chemical Coun-
cil, the American Forest and Paper As-
sociation, American Iron and Steel In-
stitute, Council of Industrial Boiler
Owners, Portland Cement Association,
Electric Power Supply Association,
Consumers for Fair Competition Na-
tional Grid, American Transmission
Company, International Transmission
Company, Electric Power Supply Asso-
ciation, many individual municipal and
cooperative utilities, and many others.

Congress, in my view, should not be
meddling in this area. It is too com-
plex. It is too dependent upon the facts
of individual cases for us to try to be
writing legislation directing how FERC
allocates cost. We should not legislate
what they do in this area. In my view,
that is counterproductive.

The bill also contains a delay in the
issuance of the standard market design
rulemaking which I mentioned before.
The delay is until January of 2007. That
is a much longer delay than I think is
wise. That is over 3 years from now.
Clearly, in my view, the Federal En-
ergy Regulatory Commission may well
have circumstances to which they need
to respond. They may well identify
problems for which they need to issue
rules of general applicability in that
period, and we should not be tying
their hands.

The bill would prohibit under its cur-
rent language ‘‘rule or general order of
applicability on matters within the
scope of the standard market design
rule.”

The truth is, the standard market de-
sign rule covers everything but the
kitchen sink. So if you are saying you
cannot issue rules of general applica-
bility on matters that are within the
scope of that rule, you are basically
saying you are blocked from issuing or-
ders for the next 3 years.

What kind of actions could this pre-
vent? It could prevent the Commission
from doing its job in many respects.
FERC currently has a rule in process
on interconnections to the trans-
mission grid. No matter what that rule
said, the Federal Energy Regulatory
Commission would be prohibited from
issuing it.

Other matters that are dealt with in
the rule that FERC would be prevented
from dealing with in a generic manner
are such things as market oversight,
market mitigation, transmission pric-
ing, scope of the regional transmission
organizations, the adequacy of rules for
transactions across regional trans-
mission organization boundaries, and,
in short, just about anything the Com-
mission does about transmission or
markets, because this standard market
design rule, which we are blocking the
implementation of, touches on all of
those items. All of those subjects are
within the scope of that rule, and we
are legislating a prohibition not only
against the rule but against any rule of
general applicability within the scope
of standard marketing.

I also believe some of the orders
FERC issued in the western market
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crisis would be defined as orders of gen-
eral applicability and would have been
prohibited had this language been on
the books at the time FERC was trying
to deal with that crisis.

If another crisis occurs in the next 2
or 3 years, would we not want FERC to
bring order to the market to deal with
the crisis? Hopefully, we will not wind
up legislating a prohibition on their
doing that.

I offered amendments to try to cor-
rect this language on the Senate floor.
They failed. I offered another amend-
ment when we had our one meeting of
the conference on Monday of this week.

That was agreed to by a majority of
Senate conferees but was rejected by
the House. Then, of course, the Senate
conferees receded to that. So I think
this is a serious problem that under-
mines our efforts as a nation to ensure
reliability of the system.

Let me go on to this issue of the cri-
sis in western markets, and any pos-
sible future market crises that we may
face. It is surprising to me how soon we
can forget. Just over a year ago, maybe
2 years ago now, we were in the middle
of a daily diet of newspaper stories and
headlines about the excesses of Enron
and other power marketers and their
manipulation of California and other
western markets. Now it seems as
though those shocking stories, that
public outcry for Government to do
something about that, is all gone, and
we are on to other matters.

We have outlined many times before,
and many of my colleagues in their
statements have outlined, a parade of
horrible schemes, deceitful schemes,
that were put in place to defraud utili-
ties and to ultimately defraud con-
sumers. The names are well known to
all of us: Get Shorty, DeathStar, Rico-
chet, Black Widow, wash trades. This
conference report prohibits wash trades
or roundtrip trades, and that is good. I
favor that prohibition.

By doing so, the bill acknowledges
that the Federal Power Act should pro-
tect consumers against fraudulent and
deceptive practices, but we only men-
tion one such practice: Roundtrip trad-
ing, these wash trades. That is a cir-
cumstance where two participants in
the market sell to each other the same
amount of electricity at the same price
in order to make it appear they have
more volume of transactions than they
really have; there is more going on.
This also creates a sales volume for
both the sellers. This can be used to
pad the reports of stockholders and an-
alysts and make the company look as
if it is a better place to invest. This
practice should be prohibited.

The other practices involve creating
artificial congestion on transmission
lines so that one can claim to have re-
lieved the congestion in order to col-
lect a congestion rent. There were a
number of colorfully named practices
that were of this nature. Those clearly
should be prohibited as well.

Some would argue that we do not
need to prohibit those; they are prohib-
ited elsewhere. I do not believe that.
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When FERC commissioners came be-
fore the committee last year, they told
us these practices were not prohibited,
that there was not much they could do
to deal with them. When other Sen-
ators seemed not to be concerned about
giving this authority, I could not real-
ly understand that point of view. Clear-
ly, there can always be other prosecu-
tions for fraud, general fraud and all,
but FERC, the agency with responsi-
bility for overseeing this sector of our
industry, should have the authority to
impose penalties and prohibit these
practices. We need to give regulators
who are charged with controlling these
markets the tools they need to do the
job that needs to be done.

Senator CANTWELL from Washington
offered, and the Senate approved by a
vote of 57 to 39, an amendment that
bans all forms of manipulation. Unfor-
tunately, the conference report does
not contain that language now, lan-
guage which was strongly supported in
the Senate.

The other problem I mentioned when
I started my comments, that I want to
say a few more words about, is the
problem of the financial meltdowns
that we saw as a result of unwise in-
vestments by utilities in nonutility
ventures and the risk that brings to
ratepayers.

The conference report repeals the
Public Utility Holding Company Act. I
have supported repealing the Public
Utility Holding Company Act, and I
will explain why. But this conference
report repeals that act without pro-
viding adequate protection for con-
sumers to replace the necessary protec-
tions that were in that act. I have al-
ways taken the position that we should
repeal the Public Utility Holding Com-
pany Act because it is no longer a use-
ful device, but at the same time we
should add authority to the Federal
Energy Regulatory Commission to re-
view mergers and to review disposi-
tions of property by utilities so we can
be sure consumers and ratepayers are
protected.

The conference report purports to
contain such strengthening of author-
ity, but I would argue that, in fact, it
weakens the authority of FERC to re-
view mergers.

There are three problem areas that I
see with this language. One is, the ju-
risdiction over mergers; second, the
failure to guard against cross-sub-
sidies, which I think is very important
and which was in the bill we passed
through the Senate earlier; and third,
the language which shifts the burden
from the company to the Government
if a merger that is occurring is going to
be stopped. It automatically occurs if
the Government does not act to keep it
from occurring under this language,
and I think that is bad public policy.

FERC’s merger authority is essential
in this industry, which has been based
on a system of local and regional mo-
nopolies but which is moving toward
depending almost entirely on a com-
petitive wholesale market for elec-
tricity generation.
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The industry is highly concentrated.
Consolidation of generation and dis-
tribution of transmission can prevent
the development of a competitive mar-
ket. One of the key failures in the bill,
as I see it, is that the bill does not
make the generation of energy or
power a subject that is under the juris-
diction of the Federal Energy Regu-
latory Commission. Without authority
over this generation of power, FERC
would have to stand by and watch
while this industry or parts of it recon-
centrate. A single company could ac-
quire every generator in the United
States and the Federal Energy Regu-
latory Commission would have no au-
thority under this act to deal with that
problem. Or a single company could ac-
quire every generator in a particular
region and the Federal Energy Regu-
latory Commission would be unable to
deal with it. This is surely incompat-
ible with the idea that we want to de-
velop competitive markets.

Even when the transaction is only
the sale of a facility, there are serious
issues at stake. Many of the utilities
that are in the headlines lately are
there because they are facing deep fi-
nancial problems that have come as a
result of the utilities spinning off their
generation capacity, their powerplants,
to affiliates which then are in the un-
regulated electricity market. Compa-
nies such as Xcel and Allegheny are ex-
periencing extreme financial distress
because of the activities of their gen-
eration and marketing affiliates.

A second failure of the proposal is
that it does not require FERC to create
real protections against cross-subsidy
and encumbrance of assets in the new
merged company. In the bill that we
passed in the Senate, we had protec-
tions against cross-subsidy. We said
the Federal Energy Regulatory Com-
mission must determine that if some-
one is going to buy something that is
not part of their utility business, they
are not going to be cross-subsidizing
some kind of nonutility activity.

Now, that is an essential protection
for ratepayers. Otherwise, the rate-
payers find their electricity rates going
up because the company is losing
money in some unrelated business.
Clearly, we should protect consumers
against that.

The provisions we had in the Senate
bill, the one we sent to conference, re-
quired that the transaction do no harm
either to competition, consumers, or
the capacity of regulators to regulate,
and it required that the Federal En-
ergy Regulatory Commission deter-
mine that there would not be a cross-
subsidy to an affiliate company and
there would not be an encumbrance of
the assets of the utility for the benefit
of some affiliate. That is a very impor-
tant provision which, unfortunately,
has been dropped from the bill.

In the past, all generation was owned
by utility companies. Clearly, that was
under the jurisdiction of the Federal
Energy Regulatory Commission. If a
utility merged with another utility,
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the merger was under the jurisdiction
of the Federal Energy Regulatory Com-
mission under the Federal Power Act.

But we are in a new world now, and
generation can be separated from the
utility company, either sold to a stand-
alone generation company or spun off
to an affiliate of a holding company
that owns the utility, and such sales or
spinoffs would not be under their juris-
diction either under the Federal Power
Act, since the generation facilities are
not under the jurisdiction of FERC, or
of course under PUHCA, since we are
going to repeal PUHCA, the Public
Utility Holding Company Act. So
mergers of stand-alone generation
companies would not be something
FERC could look at.

A third key weakness of the proposal
is that it requires FERC to act on a
merger within a certain timeframe. It
says that within 180 days, FERC needs
to act. If FERC determines that is not
enough time, it can extend that for an-
other 180 days. But if it does not rule
against the merger at the end of the
second 180 days, then the merger is ap-
proved. That is putting the burden on
the wrong end, in my view. I favor re-
quiring FERC to issue an order approv-
ing the merger, as is current law. This
is a major weakening of current law we
are being presented with here.

These are only some of the problems
in the electricity title. I have also ex-
pressed concerns about the provisions
that give the Commodity Futures
Trading Commission a role in moni-
toring markets that cut the Federal
Energy Regulatory Commission and
States out of such activities; also, over
a provision that raises the bar for the
Federal Energy Regulatory Commis-
sion review on whether contracts are
resulting in rates that are just and rea-
sonable. I know others are going to ad-
dress those problems in their com-
ments.

We have tried, at every opportunity
during the long course of this legisla-
tion, to correct these problems. We
tried to offer amendments that would
strengthen the Federal Energy Regu-
latory Commission’s merger authority,
amendments to ban all forms of mar-
ket manipulation, amendments to clar-
ify FERC’s authority and to strike par-
ticipant funding language. We have not
succeeded in making those changes. As
a consequence, we have a bill that in
my view, I regret to conclude but I do
conclude, weakens consumer protec-
tions and reliability protections with
regard to electricity.

There are others here seeking the
floor, wishing to speak. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. THOMAS. Mr. President, I would
like to take some time on this bill. I
think we should perhaps divide the
time up a little bit here.

Mr. JEFFORDS. Mr. President, if I
may? I ask unanimous consent that I
be allowed to follow the Senator from
Wyoming.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMAS. Mr. President, I think
we need to take a little time to talk
about the purpose of this bill. All we
have heard, frankly, is criticism. All
we have heard is people being negative
about the things that are there. The
fact is, what we need in this Congress,
and in this country, is a policy. We had
a policy last year, you will recall, that
had almost all the things about which
the Senator from New Mexico talked.
It did not pass. We do not have an en-
ergy policy with all those things he in-
sists upon getting in there.

We hear from the Senator from Cali-
fornia about the problems that hap-
pened there. We need to go back and
recollect some of the reasons they hap-
pened in California. That was because
the State didn’t allow for the develop-
ment of energy, it didn’t bring any
transmission to get it into California,
and they had some price controls on
the retail but not on the wholesale.

We need to go back and focus a little
bit on what our real opportunity and
obligation is here, and that is to have
an energy policy, a policy that deals
with conservation, that deals with al-
ternative sources of energy, that deals
with research, so we can continue to
use the energy we have now, but which
also focuses on domestic production.

We can talk all we want about where
we are going to be in the future, and I
hope we are with more alternatives and
more renewables, but the fact is we
will not have those for several years.
The immediate need is to make sure we
do not become even more dependent on
imported oil and gas from places such
as the Middle East and Iraq.

I want to take a minute and talk
about some of the things that are very
positive here because there are very
positive aspects to this energy policy,
keeping in mind it is an energy policy,
keeping in mind, also, that most of us
would like to recognize the differences
between the regions in the country.

The idea of having FERC control all
the details of operations doesn’t work.
It is not acceptable. That is why it has
changed this year, so we can put em-
phasis on regional organizations so
States can concentrate on having
things work the way they work in one
region that don’t work in another re-
gion.

That is one of the reasons that stand-
ard market design was not acceptable
to most people. It has been modified in
this bill so it is not laid on the country
originally. There are certainly oppor-
tunities for FERC to exercise their re-
sponsibilities, as they should, but after
the States have had an opportunity to
work as States and then to work as re-
gions. This is the direction we are
seeking to go.

Let me go back just a moment to
some of the things we seldom hear peo-
ple talking about in the Chamber about
which, it seems to me, we should be
talking. One is energy efficiency. We
require a 20 percent reduction in Fed-
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eral building energy use by 2013. There
is an effort to do something about it in
the conservation area. The bill author-
izes $3.4 billion for low-income housing,
to be able to assist that housing in
being more energy efficient. Our de-
mand for energy—the production of
coal, for example, in the last 5 years
has doubled our energy. We are con-
tinuing to increase our demand, yet we
are becoming more restrictive on our
production.

We have to balance these things.
That is what is done here, is to seek to
get more energy efficiency. We seek to
establish new energy efficiency stand-
ards for commercial and consumer uses
of products, such as stoves and refrig-
erators and those kinds of things. We
need to do that.

We also emphasize renewables. The
talk here is we don’t give enough at-
tention to renewables. As a matter of
fact, we do. There are incentive pro-
grams authorizing $300 million for
solar programs with the goal of install-
ing 20,000 solar rooftop systems in Fed-
eral buildings.

It authorizes over a half billion dol-
lars for biomass projects. These are
things that have potential but have not
been moved. This is designed to provide
incentives so those things can move
forward. It authorizes $100 million in
increased hydropower production to in-
crease efficiency of dams.

So we have goals of increasing renew-
ables by 75 percent over just a few
years.

Clean coal technology—coal is our
largest resource of fossil fuel. It now
produces nearly 60 percent of the elec-
tricity in this country. It ought to be
used as opposed to gas, for example, be-
cause we are going to have more of
that and gas is more flexible for other
uses. But what we want to do is perfect
and increase and make better the gen-
eration facilities so we can have clean
air, so we can protect the environment
at the same time that we use this fuel.

The Senator from New Mexico was
talking about transmission. Certainly
you are going to have to have more of
that. You have to start where the fuel
is and go to the marketplace. That
takes transmission. That takes move-
ment of that kind. So we need to pre-
pare for that, and that is what regional
transmission organizations are for, so
you can move interstate as you move
in regions.

The States can agree on what we do
there.

We talk about vehicles and fuels. Ad-
vanced vehicle programs: $200 million
for that; and clean schoolbus programs.
We are putting a great deal of money
into the development of hydrogen for
use in automobiles and elsewhere.

This idea that all we are doing is giv-
ing credits for production of coal, oil,
and gas is not true. That just isn’t the
case. There are lots of other things in
here, as a matter of fact.

We continue to increase funding for
the Department of Transportation to
work on improving CAFE standards so
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we will get better mileage out of the
cars. I mentioned hydrogen. It is one of
the real opportunities.

As I said, this is a broad policy. It
follows what the administration began
several years ago to have a policy for
the future of energy production for this
country. We need to deal with it in a
broad way. This bill does.

I understand the people who seem to
be concerned about it pick out those
little things, and that is all they talk
about. But we need to take a look at
the broad bill and what it does. One of
them, of course, is it gives some incen-
tives for increasing production. That is
what we need to do if we are going to
continue to have the lights on and con-
tinue to drive our cars in the years to
come.

We have to have production. We have
ways to do that. I happen to come from
a production State. We can produce
more. At the same time, we can protect
the environment.

These are issues that we talk about
here in terms of transporting. For in-
stance, we can produce more natural
gas in Wyoming, and we can have a
pipeline to get it to the marketplace.
We are in the process of doing that.
This helps considerably. The same
thing is true with electric trans-
mission.

There are a great many details which
we could go into here. A lot of people
have talked about the cost. There is a
cost.

Let me tell you very briefly, from a
conservation standpoint, that there are
tax credits for energy efficiency. That
is a pretty good thing to be doing—tax
credits for producing electricity from
certain renewables. I believe that is the
direction we want to move—and fuel-
efficient vehicles. Some of these tax
credits are going to create more con-
servation.

We have talked about reliability in
relation to the California situation.

There are some incentives for accel-
erating depreciation; and natural gas-
gathering lines so we continue to
produce.

These are a great many things of
that kind.

Production by marginal wells is one
of the areas that needs to be visited. A
lot of older wells only produce a few
barrels a day. There has to be some in-
centive to continue to do that. But it is
a very important production aspect so
we are not totally reliable on imports.

I see others on the floor who are
going to be more positive than we have
heard for a while. So I will slow down
here. But I do suggest that we take a
look at our demand for energy and
take a look at the growth of demand
for energy. Look around in your own
family, in your own business, and in
your own place where you are sitting
right now. How much increased de-
mand do we have for energy? Then take
a little look at where we are going to
be in 10 or 15 years from now. How are
we going to deal with that? That is
really what policy is about.
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Take a little look at this bill and you
will find we are talking about con-
servation, renewables, and domestic
production so we can meet the needs on
which all of us would agree.

I yield the floor.

Mr. CRAIG. Mr. President, will the
Senator yield for a unanimous consent
request?

Mr. THOMAS. Yes.

Mr. CRAIG. Mr. President, I under-
stand Senator JEFFORDS will follow the
Senator from Wyoming.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. CRAIG. The chairman of the full
committee has just come to the floor.
Senator CORNYN is on the floor ready
to speak. Senator JEFFORDS has such
time as he will consume. I was going to
offer a unanimous consent to allow
Senator CORNYN to speak, to be fol-
lowed by Senator DOMENICI. Is there
any objection to that?

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. CRAIG. I thank the Chair.

Mr. THOMAS. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, on
Monday, I addressed the Senate to
share my concerns about the environ-
mental impact of the Energy con-
ference report. These provisions are a
direct reflection of the manner in
which this bill was developed and the
flawed conference process used to
produce it.

Nearly 100 sections of this bill are in
the jurisdiction of the Environment
and Public Works Committee. We were
not consulted on any of these provi-
sions—not on any of them.

In some cases, such as on the issue of
nuclear security, the Environment and
Public Works Committee reported leg-
islation on a bipartisan basis. The Sen-
ate could have taken up the reported
bill and passed it.

Instead, they stuck the provisions of
the original introduced version of this
bill in this report. Now my committee
will likely have to go back and clean
up this language if the bill becomes
law. This could have been avoided, if
the conferees had spoken to my com-
mittee in the first place.

I am deeply concerned that the con-
ference report before us does not rep-
resent the kind of forward-looking, bal-
anced energy policy that our Nation
needs. As I mentioned earlier this
week, it does not go far enough in re-
ducing our reliance on imported oil.
Further, the bill fails to provide appro-
priate and adequate remedies to pre-
vent a recurrence of the electricity
blackout the Northeast experienced
this summer or the crisis that the West
experienced 3 years ago.

The Energy legislation fails to ad-
dress other important issues such as a
renewable portfolio standard or -cli-
mate change.

The bill contains waivers of environ-
mental laws, and it provides for un-
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justified subsidies and porkbarrel pro-
grams. But, worst of all, this bill seri-
ously harms our environment.

On November 7, 2003, I wrote all
Members of the Senate listing seven of
what I believe to be the most troubling
environmental provisions of this con-
ference report. The Environment and
Public Works Committee has jurisdic-
tion over all of these items. Six of the
seven items outlined in my letter are
now in the bill. The bill has not one
but two provisions extending compli-
ance deadlines for Federal ozone pollu-
tion standards.

I also mentioned in my letter that I
was concerned the bill would delay our
new Federal mercury emission stand-
ards for utilities. It doesn’t do that. In-
stead, it authorizes $1.5 billion in com-
pliance assistance grants for the utili-
ties. Instead, the bill proposes to pay
up to 50 percent of these compliance
costs. This is poor policy.

I would like to review the status of
some of the other provisions I de-
scribed in my November 7 letter in
more detail.

First, I would like to let colleagues
know that the renewable fuels title in
the conference report differs signifi-
cantly from the language reported by
the Environment and Public Works
Committee in the 107th Congress. The
provisions that my committee reported
were ones contained in the energy leg-
islation that the Senate passed this
year and last year.

This conference report will shield
companies that make, use, or market
toxic gasoline additive MTBE from
Federal and State product liability
lawsuits.

Let me repeat that. It will shield
companies that make, use, or market
the toxic gasoline additive MTBE from
Federal and State product liability
lawsuits.

MTBE has contaminated ground
water in every State of this Nation.
This provision was not included in the
Senate-passed bill. This provision
shifts an estimated $29 billion in clean-
up costs from oil and chemical compa-
nies to State and local American tax-
payers.

The General Accounting Office esti-
mates that there are at least 150,000
MTBE-contaminated sites nationwide.

Vermont has 851 of those sites. Pub-
lic and private drinking water systems
in my State have been polluted by
MTBE. If the water right here in the
Capitol building was contaminated
with MTBE, we would ban this toxin
today.

Even though we know MTBE is envi-
ronmentally harmful, the conference
report dramatically extends the time
that this product can be added to our
gasoline before we pull it off the mar-
ket. In fact, it may be extended for-
ever.

Besides the MTBE problem, the re-
newable fuels provisions in this con-
ference report are deeply flawed.

The Senate’s renewable fuels title
was a carefully drafted package which
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balanced regional interests. Now, it is
unbalanced in so many ways.

For instance, the Senate put positive
environmental provisions into our re-
newable fuels package. One provision
allowed Northeastern States to require
reformulated gasoline statewide.

We also provided the Environmental
Protection Agency with the authority
to better regulate fuel additives to pre-
vent future MTBE-like situations.

We provided States with authority to
reduce the emissions from fuels if too
much ethanol was being used. These
are all gone.

Although I support renewable fuels
and ethanol, this package has changed
so dramatically that it is harmful to
the air and water. I cannot support
using the fuels provisions of the Clean
Air Act to damage air quality.

A second item from my letter is the
treatment of ozone pollution standards
in the conference report.

The conferees have agreed to include
an extraneous new provision amending
the ozone nonattainment designation
process in Title I of the Clean Air Act.

This is the part of the act that offi-
cially tells the public how dirty or
clean the air is. It tells the public
whether their area meets the health-
based ozone standards and it deter-
mines what must be done to help clean
up the air in that area and for its
downwind areas.

This is an entirely new provision, it
was not considered by either the Sen-
ate or the House of Representatives.

This provision, inserted in the secret
conference, would allow polluted areas
off the hook for controlling ozone pol-
lution for years at a time. It would ex-
tend the deadline for compliance with
the ozone standard almost indefinitely
for many areas.

It would also reach back in time and
declare some cities with serious air
quality problems as ‘‘clean.” This
whole provision is a direct attack on
the Clean Air Act and bad for public
health.

As a result, people downwind will suf-
fer. The air of the communities down-
wind of these ‘‘extended compliance”
or ‘‘reclassified” areas will get dirtier.
There will be more asthma and more
respiratory problems.

This provision is not the answer to
transported pollution. The answer is
for this administration to get cracking
on protecting air quality.

Changing cities’ ozone compliance
deadlines under the Clean Air Act does
not increase our Nation’s alternative
energy supplies.

This provision is not an energy pol-
icy measure. It does not offer an en-
ergy-related solution to compliance
with ozone pollution standards, and
does not belong in this bill.

The changes put in here by a Con-
gressman from Texas are also unfair to
States and cities that have already
achieved compliance with the national
ozone standards. These States and cit-
ies have worked hard and invested re-
sources in controlling their pollution.
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All their work will have been for
naught.

There are other cities that have been
“bumped up’’ or classified as having
more serious ozone problems. EPA has
already asked them to undertake more
stringent ozone control efforts.

These stronger measures are already
required and being implemented in nu-
merous cities throughout the Nation
including: Chicago, Milwaukee, Balti-
more, Philadelphia, New York, Wil-
mington, Trenton, Los Angeles, and
Sacramento.

Mr. President, in addition to this
general assault on public health, the
conferees have included one other little
gem. EPA is prohibited from imposing
any requirements of the Clean Air Act
on an area of Southwest Michigan for 2
years.

Obviously, this provision was also
not contained in either the Senate or
House bills. Nor is it good public health
policy.

Not only is the Clean Air Act sub-
stantially amended in this bill, but the
Clean Water Act is as as well. The con-
ferees have included language similar
to a provision in the House-passed bill
that exempts oil and gas exploration
and production activities from the
Clean Water Act stormwater program.

The Clean Water Act requires per-
mits for stormwater discharges associ-
ated with industrial activity. The con-
ference report exempts oil and gas con-
struction sites from stormwater pollu-
tion control requirements.

The scope of the provision is ex-
tremely broad. Stormwater runoff typi-
cally contains pollutants such as oil
and grease, chemicals, nutrients, met-
als, bacteria, and particulates.

According to EPA estimates, this
change would exempt at least 30,000
small oil and gas sites from clean
water requirements. That is a terrible
rollback of current law.

Another troubling section of this bill
is the leaking underground storage
tank provisions. This issue is also in
the Environment and Public Works
Committee jurisdiction.

This is another case where my com-
mittee unanimously passed a bill that
is stronger than the provisions in this
conference report.

The conference report’s inspection
provisions are so lax that a tank last
inspected in 1999 may not be rein-
spected until 2009. The bill my com-
mittee passed, and that I supported,
would require inspections of all tanks
every 2 years.

While the underground tank program
needs reform, the conference report
takes a step backward. It allows leak-
ing tanks to remain undetected for
years. And, in many cases, it allows
the polluter off the hook for cleaning
up his own mess.

Let’s review what we are debating
today: An energy bill. Actually, it is an
energy producers’ bill; an energy pol-
luters’ bill; an energy profiteers’ bill.

The three Ps: Producers, polluters,
profiteers.
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I would like to focus briefly on the
polluters.

A senior member of the conference
committee reported that, yes, this bill
will not reduce our reliance on pol-
luting sources of energy. But it will se-
cure our energy independence.

I agree with the first statement, that
with this bill our Nation becomes more
addicted to energy sources that pol-
lute. In fact, I would say that this en-
ergy bill equals pollution.

Four words and a numeric symbol
say it all here on my chart.

Energy bill equals pollution.

This bill pollutes our surface and
groundwater by exempting oil and gas
development from provisions of the
Clean Water Act.

This bill pollutes our drinking water
by allowing MTBE, a toxic fuel addi-
tive, to seep into our public and private
drinking water systems.

This bill pollutes our land by allow-
ing unlimited development of energy
installations on public lands, including
parks, wildlife refuges, and sensitive
areas.

And this bill pollutes our air in so
many different ways; primarily by ex-
tending pollution compliance deadlines
and continuing to avoid serious
progress in cleaning up our air.

Pollution, that is what we are voting
on in this legislation.

A vote for this bill is a vote for great-
er pollution.

This is wrong. The American people
do not want energy security at the ex-
pense of the environment. The word
“‘conservation” and the word ‘‘conserv-
ative” are closely related. I am an
independent Senator, but I consider
myself to be a careful legislator.

I seek to be conservative. I try not to
support legislation that exploits our
natural resources and pollutes our en-
vironment. This bill abandons that ap-
proach. It is an aggressive, over-
reaching measure. I oppose this bill,
and all other Senators should as well.

Mr. President, one last thing I should
note for interested Members is that
this Barton ozone provision is not the
same as the former Clinton ‘‘bump-up”’
policy. That policy was a case-by-case
basis and it applied only to the out-
going 1-hour ozone standard.

Also, the areas receiving the benefit
of not being ‘‘bumped-up’’ to a higher
nonattainment status under the Clin-
ton policy had to demonstrate that
their emissions did not cause problems
downwind. That protection appears no-
where in Barton.

This Barton provision completely
disrupts the Clean Air Act’s designa-
tion process and appears to do it indefi-
nitely.

I hope the Congressman from Texas
is willing to pay the hospital and doc-
tor bills of all the children whose
health he and his Congress will damage
if this bad bill becomes law. Every per-
son who votes for cloture and for this
bill should also be held responsible.

I ask unanimous consent to have
printed in the RECORD a one-page ex-
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planation of how the Barton provision

is different from the former Clinton

policy.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

BARTON’S OZONE EXTENSION PROVISION IS FAR
DIFFERENT THAN 1994 CLINTON ‘‘BUMP-UP”
PoLIcY
The 1994 policy explicitly states that the

policy should apply only where ‘‘transport

from an area with a later attainment date
makes it practicably impossible to attain
the standard by its own attainment date.”

The 1994 policy says that in this situation
where it is ‘“‘impossible’” to meet clean air
standards due to transport, the attainment
date may be extended, but the new attain-
ment date must be ‘‘as soon as practicable
based on the maximum acceleration prac-
ticable for emissions reductions in the down-
wind area and in the upwind area.”

Barton’s provision (Section 1443 of H.R. 6)
is not limited to situations where transport
makes attainment of clean air ‘‘impossible.”’
It applies wherever there is a ‘‘significant
contribution” due to transport.

What does ‘‘significant contribution”
mean? It is undefined in Barton’s provision,
but typically significant means ‘‘able to be
detected or measured.” That is a much,
much less restrictive standard than the ap-
proach under the Clinton administration’s
1994 policy.

And unlike the 1994 policy which discusses
“maximum acceleration practicable for
emissions reductions’ in upwind areas, sec-
tion 1443 does nothing to address upwind
sources of air pollution.

Another big difference between the Clinton
administration policy and Section 1443 is
that Section 1443 is not limited to the one-
hour ozone standard. Section 1443 also ap-
plies to the eight-hour ozone standard.

In 1998, when EPA revised their transport
policy, they knew it would be short-lived.
EPA had promulgated a new eight-hour
standard in 1997. By applying this policy to
the eight-hour ozone standard, Section 1443
will likely have adverse affects on air qual-
ity for years and years to come.

EPA has done no analysis regarding the
public health impacts of expanding this pol-
icy from the one-hour standard to the eight-
hour standard.

However, Abt Associates, a leading air pol-
lution consulting firm, found that delaying
action meet the 8-hour ozone standard for
even one year would result in: Over 387,400
asthma attacks; almost 4,900 hospitaliza-
tions due to respiratory distress; and over
573,300 missed school days.

Rep. Barton has contended that this provi-
sion would just give EPA the discretion to
grant a deadline extension if appropriate and
that it would not require a deadline exten-
sion. However, the language is mandatory. If
section 1443 is enacted, then it creates a new
section 181(d)(2) of the Clean Air Act which
says EPA ‘‘shall extend the attainment
date’ for downwind areas.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, I want
to speak for a few minutes about the
Energy bill conference report that is
before this body, and specifically ad-
dress some of the criticisms that have
been made against a clean fuel additive
that was mandated by Congress under
the Clean Air Act, and which was spe-
cifically certified for use by the Envi-
ronmental Protection Agency.

But, first, let me just speak more
generally about the need for a national
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energy policy in this country. We are a
country that likes to consume a lot of
energy—whether it is gasoline, natural
gas, coal—because it improves our
quality of life and because it is key to
growth in our economy and our pros-
perity, which, in turn, creates jobs so
people can provide for their families.

At the same time, we are a country
that loves and cherishes our environ-
ment, whether it is clean water or
clean air. We know that by consuming
energy we need to also take necessary
steps to protect our air and our water
and our environment at the same time.
We do not want to be forced to choose
one or the other. We want, and I be-
lieve we can have, both. We can have
the energy we need in order to main-
tain our quality of life and our pros-
perity and to fuel our economy, and we
can also have that energy supply pro-
duced and consumed in a way that pro-
tects the environment against unrea-
sonable damage.

The reason I support this Energy bill
is not because I believe it is perfect. I
do not believe there is such a bill, un-
less the person talking happens to be
the author of that bill. That is prob-
ably the only bill any of us would agree
was perfect, the one that we were able
to write by ourselves. But, of course,
that is not the way it happens. That is
not the way the Founding Fathers con-
ceived of legislation passing.

So what we have is a bill that has
some strengths and some weaknesses.
But, on the whole, I support this bill
because I believe, for the first time in
at least 10 years, it means America has
the hope for a national energy policy
that not only serves our economic in-
terests but serves our national security
interests as well.

About 60 percent of the fuel we con-
sume in this country is imported. Over
the years, as we have consumed more
and more energy, we have also become
more and more dependent on imports
from other parts of the world. We know
one of those locations in the world is
the Middle East, which is the subject,
of course, of daily news reports. We
know how troubled it is. We know how
volatile that area of the world is. It
means our energy supply is in jeop-
ardy. Thank goodness we have been
able to secure a steady supply of fuel,
but it is at risk—as much at risk as the
next headline, the next news flash,
where we learn that some terrorist ac-
tivity or some disruption of our energy
supply is caused by other governments
and other people beyond our control.

So I think what we need to do, and
what this Energy bill does, is encour-
age innovation and increase produc-
tivity here in America so we are less
dependent on imported energy. I think
that is a good thing.

What we have right now is a schizo-
phrenic energy policy in this country,
one that squanders our strength in
terms of our natural resources. It dis-
courages innovation, and it leaves con-
sumers too vulnerable.

There are specifically some interests
that relate to my State of Texas in this
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bill that I want to talk about, but this
is a bill that is not just good for Texas,
this is a bill that is good for the entire
Nation. It moves us one step forward,
and it is one that I believe is in the
best interests of the American people.

There has been some criticism of the
provisions of this bill as they relate to
a chemical called MTBE. The technical
term is methyl tertiary-butyl ether.

Now, people may wonder why we are
talking about MTBESs, and why it is so
important. Well, the truth is, this was
mandated, the use of reformulated gas-
oline, in the Clean Air Act about 20
years ago because what Congress recog-
nized was that unless we could find
ways to burn gasoline in a cleaner,
more environmentally friendly way,
then we were going to have dirtier air.

So Congress mandated the use of re-
formulated gasoline. American enter-
prise, as it does so well, innovated, cre-
ated this product, which has then been
used over the last 20 years and has en-
abled literally millions of people with
lung disease, asthma, and the elderly
to breathe easier. In other words, this
oxygenate, as it is called, this chemical
compound, has improved the public
health in this country over the last 20
years. We are a better and healthier
Nation for it.

As a result of this Federal mandate
that reformulated gasoline be used, and
that something be innovated and cre-
ated to allow gasoline to burn cleaner
s0 we may breathe easier, people in my
State and around the country began to
produce MTBE. And you do not do that
overnight. It takes a lot of infrastruc-
ture. It takes a lot of investment to
produce this particular product.

Indeed, 70 percent of MTBE is pro-
duced in the State of Texas and, not
coincidentally, it creates a lot of jobs
in our State. It is used in parts of the
United States which are among the
most polluted because we universally
recognize that the use of reformulated
gasoline and this particular oxygenate
is important to reducing pollution and
improving the public health.

Well, the problem is—that this En-
ergy bill seeks to identify—in some
places we have seen that people who
store MTBE in storage tanks have not
kept those tanks in good repair and
they have leaked this oxygenate into
the surrounding environment.

But rather than address their ire and
their concern—a concern which I
share—at those who maintain leaking
tanks, we have people focusing on this
chemical compound—which has not
been shown to be harmful to public
health but which, indeed, has improved
the quality of the air we breath over
these last 20 years—people who want to
opportunistically claim that this
chemical is somehow dangerous, when,
in fact, the fault lies with those who do
not maintain the tank in which this
chemical is stored.

We realize—and common sense would
tell us—that whether it is gasoline or
whatever the product is, if it is in a
leaky tank, once it gets out of that
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tank into the surrounding environ-
ment, it can cause some harm. Com-
mon sense tells us that. But rather
than focus on the leaky tanks and the
people who have negligently allowed
those tanks to leak, we have people
who want to aim their crosshairs at the
people who produce MTBE, which has
improved public health and air quality.

What this bill simply does is provide
a safe harbor provision for those who
have produced this product, which has
improved the public health, and says:
We are not going to stab you in the
back for doing what the Federal Gov-
ernment asked you to do in the first
place.

In other words, the Federal Govern-
ment said: Please invest your money,
Mr. Businessman. Please create this in-
frastructure to produce this reformu-
lated gas additive that allows our air
to be cleaner.

We are not going to let that happen
and then years later, when perhaps
memories dim and when someone has
another idea, to say: Yes, we have you.
Now you are going to be liable for
money damages because you have done
what Congress and the EPA asked you
to do. We don’t care about the benefit
to the public health by producing clean
air because now all we are concerned
about is getting the people who have,
perhaps, the deep pockets.

What we are discussing, in terms of
the safe harbor, is a provision that en-
sures fairness, that preserves the trust
that is so important to guaranteeing
that we in this country have the bene-
fits of the innovation that the free en-
terprise system provides and that im-
proves all of our lives.

I hope we are not going to say to
those who place their trust in Uncle
Sam, when Uncle Sam says, please, Mr.
Businessman, innovate and create a
product that is going to improve public
health, we are not going to allow that
to be turned into a liability. There are
some who want it to turn into a liabil-
ity. In fundamental fairness, as well as
our collective interest in the innova-
tion that comes in the free enterprise
system, when people step up and
produce a product from which we all
benefit, we should not let that innova-
tion and we should not let that com-
mitment and that trust suffer as a re-
sult of this legislation.

I congratulate Chairman DOMENICI
and the conference committee for
standing strong in the interest of fair-
ness. It is true that over the next 15
years, MTBE will be phased out. There
will be other products that will step in
to provide cleaner burning gasoline,
those that are based on ethanol. But,
frankly, unless the safe harbor provi-
sion stays in this bill, if I were some-
one who was going to produce an eth-
anol-based gasoline additive to produce
a cleaner burning fuel, I would be very
skeptical about investing the money,
about developing a product that will
clean our air, because I would worry
that just as those who are targeting
MTBE, we would be back here 10 or 15
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years from now, saying: We caught
you. And what are you guilty of? You
are guilty of trusting Uncle Sam and
Congress. Now we are going to let en-
trepreneurial lawyers and others make
claims regarding the very product that
you designed in order to meet the
needs of the American people. They are
going to sue you for it and try to take
everything you have and more.

I don’t think that would be fair. I
don’t think that would be right. Frank-
ly, I wanted to come out here and talk
a little bit about how we got to this
place because I think anybody who un-
derstands the complete story would un-
derstand that while this bill phases out
MTBE use over the next 15 years, it
also, at the same time, preserves the
trust that is so important to getting
investment in innovative products that
make the public health better.

Manufacturers will be extremely re-
luctant to invest in other additives
without some confidence that the Fed-
eral Government will not allow those
investments to become the basis of fu-
ture liability.

In short, the bill Chairman DOMENICI
and the conference committee have
crafted ensures that clean alternative
fuels will not be regarded as unreason-
ably dangerous simply because they
comply with Federal mandates. It is
important to say, though, that if some-
one is negligent, whether it is main-
taining a leaky tank that contains
MTBE or any other product, and it
causes harm, they are not protected by
the language in this bill in any way.
There is no defense or immunity from
a suit for negligent conduct.

I have heard some say that MTBE is
a threat to public health. As I said,
MTBE on the whole has benefited pub-
lic health. The truth is, it is one of the
most widely studied chemicals in com-
merce, including the pharmaceutical
industry. The overwhelming majority
of scientific evaluations to date have
not identified a single health-related
risk from the intended use of MTBE in
gasoline. Numerous government and
world-renowned independent health or-
ganizations to date have found no com-
pelling reason to classify MTBE as
even a possible cause of harm to human
beings. Because MTBE manufacturers
have complied with the requirements
of the federally mandated program,
MTBE should receive the equivalent
legal treatment as ethanol for the rea-
sons I have mentioned: for reasons of
fairness and sound energy and con-
sumer policy, and to encourage the
kind of investment that ultimately
will improve and maintain the public
health.

The facts that demonstrate the need
for a comprehensive energy policy that
this bill represents are overwhelming.
Gas prices are at $1.50 and above in
most areas of the country. Natural gas
prices at the burner tip are more than
$9 per 1,000 cubic feet. This summer, as
we will recall, 20 percent of the Nation
faced a total blackout which lasted
more than 8 hours. If now is not the
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time to pass comprehensive energy leg-
islation, I ask my colleagues: When is?
If now is not the time to pass com-
prehensive energy legislation where
America can again have a coherent and
comprehensive energy policy that pro-
tects our economy and our national se-
curity, when will we pass such a bill
and embrace such a policy? We should
do so without any hesitation and with-
out any further delay.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I was
going to go next, but I note the attend-
ance of the distinguished Senator from
Louisiana. He would like to speak, and
I will yield to him.

Let me make one or two observations
regarding the speech just delivered.
First, I thank the Senator from Texas
for the reasonableness, the rationality
of his discussion. He would not believe,
the people who have listened to the de-
bate over the last couple of days would
not believe the facts as you have de-
scribed them, which are the facts, with
reference to MTBE. This bill does not
say if somebody misuses MTBE, neg-
ligently spills it, if they have tanks
that leak, if they are not careful to
keep it where it is supposed to be, it
doesn’t say those kinds of actions are
rendered nonactionable in tort liabil-
ity.

The safe harbor is very narrow. It
says the producer of the product, which
has been determined by the Govern-
ment and to date determined by sci-
entists to be totally safe and very ef-
fective, it says those who made the
product are not liable for the mere fact
of making it and selling it. They are
not liable. If it causes harm because of
other actions with reference to it, then
the hold harmless does not apply. That
is what the Senator has been telling us
today; plus, he has enlightened us that,
even as we speak today, contrary to
the elaborate statements regarding
people who have been damaged and
hurt, the scientists in the Government
still say, as a product, it is safe; as a
product, it is tremendously effective;
and as a product, the Government isn’t
even considering doing anything about
it. They are not out there saying we
want to stop it. I have not heard that
from the EPA or anyone else—I think
because they would have no evidence—
that there is anything wrong with the
product.

I say to everybody in this country
who wants ethanol, ethanol may prove,
as an additive, in 15 years to cause
some damage. Are we going to go back
15 years and say to the farmers who
grew the crops that went into ethanol:
You are collectively, as the farmers of
America, liable for producing the corn
that produced ethanol that produced a
problem 15 years later? I doubt it, be-
cause I don’t think anybody would be
down here saying we want to stick all
these hundreds of thousands of farm-
ers. But right now we are saying: Have
at it, trial lawyers, we hope you can
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get after these guys because somebody
got hurt. Sue the companies that pro-
duced it. People are saying: After all,
they are rich companies.

That is not the American judicial
system. Liability is not based on
whether you have a successful com-
pany. As a matter of fact, one of the
reasons some people are upset about
this safe harbor is that they think the
ones with money are the ones that are
going to be in this safe harbor; namely,
those that produced a product. They
don’t think there is going to be enough
money for them out there in the mar-
ketplace where other things have gone
wrong. They don’t want to have to look
for people who had leaky tanks and sue
them and their insurance companies.
They want to leave that to somebody
else, right? They want to go after one
of these companies—I don’t Kknow
which one—and a number of them are
in Texas. People will say: There is that
old Texas again.

Well, Texas has about 13 companies
that produce various products related
to this whole area, not just this. Some
of them produce this product. If I were
the Senator from Texas, I would be
right here doing what he is doing. The
Senator is not opposed to those compa-
nies, right, or embarrassed by them?
He is saying: Good luck. He is not em-
barrassed that they are making money.
I assume they pay a salary to people in
his State. I assume these towns like
them. They are not doing anything to
these towns. There is no pollution in
the towns where it is being produced.

Those who would kill this bill over
this issue have said to the farmers of
the United States who want to use
their crops to produce ethanol—if you
vote this bill down based on this MTBE
issue, you are saying to the farmers in
your States—there are 12 or 15 of
them—that have lots of corn and soy-
beans: We are taking the trial lawyers
over you. You are saying: We have a
choice to make and tomorrow morning
we will make it, and we will choose the
trial lawyers; we want to help them
and forget about the farmers. That is
the issue, as I see it. This will not end
because we are going to go into MTBE
today in a little more detail.

I yield to the Senator from Lou-
isiana.

(Mr. GRAHAM from South Carolina
assumed the chair.)

Mr. BREAUX. Mr. President, I thank
the chairman for the work he has done
on this legislation. It has been difficult
and time-consuming, and it has occu-
pied a great deal of his time. It seems
to me that everything the Energy bill
does in terms of traditional oil and gas
exploration and development, and what
it does in geothermal, encouraging
wind power and alternate fuels, has
sort of become secondary to the ques-
tion of MTBE.

I guess Americans who are watching
this debate where we are talking about
an Energy bill might say the whole
thing will rise or fall on what Congress
does with MTBE. They would say:
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What are you talking about? Energy
security, energy efficiency, and less-
ening our dependence upon foreign im-
ports; that is all part of this legisla-
tion. It does a good job in that area.
Could it do more? Of course. But it
does a good, solid job in working with
the issues of electricity and traditional
oil and gas development and alter-
native fuels.

So the question now comes down, for
many on my side of the aisle, to what
Congress is doing with MTBE. I
thought I would try, in a limited way
and in a limited amount of time, to ex-
plain what I think the issue is.

The legislation establishes for
MTBE—which is a fuel additive, to
make fuel burn cleaner, like ethanol—
the same standards for liability for one
who produces it and misuses it as it
does for ethanol. What does it mean?
The legislation simply says you cannot
sue a manufacturer of this fuel additive
because it is a defective product if it is
made according to the standards to
which the Government told them to
make it. Congress mandated that peo-
ple produce MTBE to be a fuel additive
so that gasoline would burn cleaner.
You can add ethanol or you can add
MTBE, and the results are that you
have a cleaner product.

Some in this country say: Well, if
MTBE gets into the drinking water,
the ground water, we ought to be able
to sue the manufacturers because they
have produced a defective product—
even though they have nothing to do
with the injuries or the damage that
occurred.

What I mean by that is this. Here is
an example. Suppose somebody goes
down to the local Exxon station and
they buy 100 gallons of gasoline, and
then that person takes the 100 gallons
of gasoline and dumps it into the
drinking water system of their home-
town. Should someone be able to sue
Exxon because they have made a prod-
uct that this person dumped into the
river system or the drinking water sys-
tem? Of course not. They would be
laughed out of court. If the Exxon serv-
ice station took the 100 gallons of their
gasoline and dumped it into the river
system, then Exxon, the seller and
manufacturer of that product, would be
negligent and would be responsible, and
you could sue them.

But there are numerous lawsuits
brought against the manufacturers of
MTBE, not because they did anything
wrong with the product they make; the
product is made to be put into gasoline
to make it burn cleaner. It is made ac-
cording to the standards set up and re-
quired by the Federal Government.

So the legislation says: Wait a
minute, you cannot sue the manufac-
turer for doing what Congress told
them to do in making a product that, if
used in a correct manner, is very effi-
cient, effective, and helps clean up the
environment.

Some say: No, we want to sue them
because it is a defective product. The
product is only defective if someone
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misuses it. Then they ought to be able
to be sued. They should be responsible.

Somebody gave me the analogy of a
company that makes baseball bats. If
somebody buys a baseball bat and
takes it home and beats up his wife or
his children, or the wife beats up her
husband, then someone should not be
able to sue the manufacturer of the
baseball bat. Of course not.

The bat, if used for its intended pur-
pose to play the game of baseball, is
not a defective product. That is the
purpose for which it was manufactured.
If someone uses it to cause harm, they
should be responsible, not the manufac-
turer of the bat, not the manufacturer
of the product.

If MTBE is used as it is supposed to
be used and made according to the
standards Congress told it to be made
by, it is not a defective product; it is a
very valuable product. The legislation
simply says if the product is used ac-
cording to how it should be used, you
can’t sue the manufacturer because
someone else misuses it.

The important thing is that it does
not deny an injured person redress or
the opportunity to sue if damage is
done. The proposed language in the
chairman’s bill makes it abundantly
clear that any claims of negligence or
spills or drinking water contamination
can go forward in the judicial process.
That is part of the chairman’s legisla-
tion. The only claim that is restricted
is suing someone who makes a product
according to the formula they are sup-
posed to make it; they cannot be sued
for making something that we told
them to make in the first place. Not
only is that common sense, it is good
judicial sense. That is what the bill
says.

I read the legislation. I said: What is
everybody talking about? Because it
can’t possibly be true. Guess what. It is
not. The lawsuits that are still avail-
able to proceed against misuse of these
areas are substantial. It specifically
maintains claims for environmental re-
mediation costs. You can still sue for
drinking water contamination. You
can still sue for negligence, for spills,
or other reasonably foreseeable events.
You can still sue for public or private
nuisance. You can still sue for trespass.
You can still sue for breach of war-
ranty. You can still sue for breach of
contract. And you can still sue for any
other liability, other than a liability
based on the claim that you made a
bad product and, therefore, you ought
to be liable for damages. I think that is
something no reasonable person would
say is needed or necessary.

I was reading the language. You can
talk about papers and this group sent
out this piece of paper and that group
sent out this piece of paper, and we get
all this material about ‘‘vote against
this”’ and ‘‘vote for it.”” Every now and
then it becomes important, I say to the
chairman, to actually read the legisla-
tion. You cannot put a spin on the
words of the legislation. Legislation is
not a political document from the
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Democratic Policy Committee nor a
political document from the Repub-
lican Policy Committee. It is the lan-
guage on which we are going to be vot-
ing.

The language says very clearly that
“nothing in this subsection”—in the
bill—‘‘shall be construed to affect the
liability of any person for environ-
mental remediation costs, for drinking
water contamination, for negligence,
for spills, or other reasonably foresee-
able events, public or private nuisance,
or trespass, or breach of warranty, or
breach of contract, or any other liabil-
ity other than the liability based on
the fact that it is a defective product.”

MTBE is not a defective product. If
you misuse it, it can cause problems. If
you drink it, it could kill you. That is
not its intended purpose. If you drink
gasoline, it will kill you. That is not
its intended purpose. Its intended pur-
pose is to run engines for the economy
of this country.

I am well satisfied that we have
crafted a section on MTBE liability
that is reasonable; it makes legal
sense, and it just makes common sense.
There may be other reasons not to be
for the Energy bill, but it should not be
on this particular issue which has been
misconstrued by those who say they
have concern.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I
struck an agreement with a couple of
Senators who have been waiting to
speak. Senator NICKLES would like to
follow me. I ask unanimous consent
that he follow me. Secondly, the Sen-
ator from California, who was just here
a bit ago, asked that she proceed next,
and I ask unanimous consent she pro-
ceed next.

The PRESIDING OFFICER. Is there
objection?

Mr. LEAHY. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Let me see what this
means. Are we doing this under a par-
ticular time?

Mr. DOMENICI. No, we are not.

Mr. LEAHY. The Senator from
Vermont would like to speak on two
different issues: the energy issue and
wants his experiences here in Wash-
ington at the time of President Ken-
nedy’s assassination. I want to get
some idea of time.

Mr. DOMENICI. The Senator can
speak after the Senator from Cali-
fornia. That is fine. She is right here.

Mr. LEAHY. Mr. President, Senator
DOMENICI was saying the Senator from
Oklahoma and then the Senator from
California. Might I ask the Senator
from Oklahoma—I am not going to ob-
ject—how long will the Senator speak?

Mr. NICKLES. Twenty or thirty min-
utes.

Mr. LEAHY. The Senator from Cali-
fornia?

Mrs. BOXER. Fifteen to twenty min-
utes.
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Mr. DOMENICI. And I am going to
speak for 20 minutes now.

Mr. LEAHY. I wonder if I might ask,
to make sure in case Senators wish to
speak longer, to amend the unanimous
consent request so the senior Senator
from Vermont could be recognized at a
quarter of 2 for up to 20 minutes.

Mr. DOMENICI. I have no objection,
but I would like to add, with that
agreement, that the distinguished Sen-
ator from the State of Kentucky would
like to speak, and he will either speak
before the Senator from Vermont, if
the quarter of 2 has not yet arrived, or
after the Senator from Vermont
speaks.

Mr. LEAHY. But at quarter of 2, the
Senator from Vermont is to be recog-
nized.

Mr. DOMENICI. That is the junior
Senator from Kentucky who is asking
for time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. Mr. President, I sure
hope the people in this country and
those who have written about MTBE
were privileged to hear the few re-
marks that took place this morning
about the issue from the distinguished
junior Senator from Texas and the Sen-
ator from Louisiana. I don’t plan to
speak anymore about MTBE now, but
before the afternoon is finished, I will
speak to it with a little more detail so
people will understand that the House
asked us to do this, and they didn’t ask
us for anything unreasonable. This is a
very valid approach to a problem that
cries out for a solution, other than to
turn it loose and let anybody sue how-
ever they would like and see what hap-
pens.

Having said that, I wish to talk about
this bill that is before us from the
standpoint of what is going to happen
if those who have come to the floor and
been so critical of the bill prevail and
we don’t have this bill.

I don’t want to go back and spend a
lot of time duplicating the words that
have been used about this bill. Suffice
it to say, there have been enough nega-
tive words used about this bill that one
might consider it is the worst thing
that ever happened.

I would like to tell each and every
one of the Senators and each and every
American who is concerned what is
going to happen if this bill doesn’t
pass.

The impression is this is just a big
bill that somebody put together that
has a lot of pieces to it. We don’t like
some of them and some of them we
think are giveaways, so we ought to
just kill it. I am going to use the word
“kill” for a little while because I as-
sume those people who have gotten up
and talked that way would like to kill
the bill.

First, if we kill this bill, fuel diver-
sity efforts that will help reduce our
dependency on foreign oil and gas will
be killed along with it. In other words,
this bill is a conscientious effort to
help American industry, large and
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small, produce alternative sources of
energy for America and, in many in-
stances, to do that, they have been
given a tax incentive. All of those al-
ternatives will be dead when this bill is
killed, if it is.

The ethanol program, which many
have wanted for years—a few in this
body don’t like it, but let’s just take it
for what it is—everybody should know
the ethanol program is dead, killed,
gone, out the window.

Now, there are some who would ap-
plaud it, but the overwhelming number
of people, and the entire agribelt of
America, is cheering that we pass it,
not that we defeat it. I, frankly, do not
see any way, I say to all the farmers in
this country, of ever getting an ethanol
bill anywhere like this if this bill is
killed.

So to repeat, for those who think we
need ethanol to provide an alternative
5 billion gallons a year to the use of
crude oil gasoline, and for farmers who
want an alternative crop, Kkill the bill
and you have killed that forever.

The renewable fuels provision would
replace 5 billion gallons of oil with 5
billion of domestic-produced ethanol. I
have alluded to it. It will die with the
death of this bill.

Over 800,000 job opportunities for our
citizens will go out the window, dead,
killed, for those who relish speaking
about killing this bill.

Clean coal initiatives, which for the
first time say to America, America,
you are king, K-I-N-G, King Coal, and
we want to provide some incentives so
you might use some of that coal. Well,
for those who want to kill this bill,
“King Coal” will remain a dead prod-
uct. We can inventory it, we can take
note of it, and we can brag that Amer-
ica has coal that will run the country
for—I do not know how long. The last
time I read something, it would run it
for 500 or 600 years. Out the window, no
chance to use it because we will be
using every other fuel led by natural
gas and we will soon be importing lig-
uefied natural gas because there is no
way we are going to use our coal.

So let me repeat in simple phrases,
“King Coal” will remain dormant but
for the small amount being used. Not a
new powerplant will be built using
coal. It is dead.

Yesterday there was a report by a
commission. The commission worked
since the Northeastern blackout. They
issued a report, and the summary of
the report is two or three pages long.
What they have concluded, I say to my
colleagues, is that the principal reason
for the Northeast blackout is that
some companies were not following the
voluntary reliability standards. Then
those who made the study conclude
that if this bill is passed, there should
not be another blackout because the
reliability standards are made manda-
tory and they will be enforced by
criminal penalties. So nobody is going
to run around taking a chance with
overloading and breaching the reli-
ability standards. Reliability means
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that one is doing what is prudent and
there is no more reference to the use of
these lines.

So let us summarize that one. For
the time being, and I think for some
time to come, the blackouts in Amer-
ica will remain alive and possible be-
cause we will have thrown out the win-
dow the reliability standards that are
in this bill because some want to make
the case on an issue such as MTBE or
the like which we are talking about
today.

There is regulatory certainty re-
quired for the utility industry. If we
fail to provide that, FERC, with con-
gressional direction on issues such as
standard market design and trans-
mission pricing, will be gone. They will
be dead. The repeal of the Public Util-
ity Holding Company Act will be
killed.

Some people have said if nothing else
was in this bill, the repeal of PUHCA,
a 1935 vestige that hangs around over
the utility industry, prohibiting in-
vestment over some Kkind of fear that is
no longer a reality—and look how long
we have been waiting to get rid of
PUHCA—I think it would be fair that I
could say if this bill is killed, PUHCA
is here forever. So industry that is
waiting for an injection of money, they
can sit by and eke out investment be-
cause the principal impediment will
still be there. The repeal will have been
killed.

There are some who say because
their States have had some unlucky or
unfortunate situations, such as Enron,
that consumer protections are nec-
essary and then, of course, they look at
this bill and say, I know what protec-
tions I want and they are not exactly
the way I want them in the bill, so
they come to the floor and say there
are no protections. But I say if this bill
is killed, you Kkill the consumer protec-
tions in this bill which are against
fraud, manipulation, which force in-
creased transparency, which increase
penalties for violation of the Federal
Power Act and Natural Gas Act, and
they close the Enron fraud loophole.

Now, you can throw all of those out
the window for people who want to find
fault and want to talk about a turkey
and want to talk about the goodies in
this bill, but I am telling you what you
lose when you lose this bill. I am ready
for anybody to come and say it is not
true.

How are we going to get these if this
bill dies? Will the House come march-
ing down the aisle, just having gone
through this exercise, and say, oh,
well, let’s just start next week and do
another one? Does the Chair think so?
I think not. Do my colleagues think
this Senator spent the better part of a
year on it, and do they think I am
going to march to my committee and
start hearings and saying, oh, well, we
did the best we could but we better just
start over again because we heard so
many speeches? Not on your life. The
speeches had little to do with the im-
portant provisions in this legislation.
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They had to do with things that were
put in the legislation, as everyone
knows, when it is run through both the
House and the Senate and individual
bodies and then through a conference.

Tax credits—let me say I am aware of
the tax credit game, and this bill is
filled with tax credits that people
wanted and needed and on which I am
sure some of my good friends are quite
certain we were too generous. I note
the presence of my great friend Sen-
ator NICKLES and I am sure he is not
going to get up and speak about MTBE
and we ought to take it out, but he is
going to wonder whether we put in too
many tax credits.

For every newspaper article and edi-
torial that said: let’s Kkill this bill, it is
no good, there are hundreds of letters
of support from the people affected.
They do not write editorials. They
write and tell us their problem.

The people who build and sell wind-
mills and have giant windmill projects
going, they are very clear. This is the
best thing that ever could have hap-
pened to them. We have made perma-
nent the production tax credit that is
sending windmills soaring in the
United States, and I do not mean soar-
ing in the air, I mean soaring in num-
bers.

Some ask: Do you really want those,
Senator? And I sometimes chuckle. I
drive around and see some of them, and
I am not sure. But they will build them
pretty before they are finished. They
will even be good looking. Right now,
some people write us letters and say:
We don’t want any more of those. Some
people in Massachusetts wanted us to
put something in this bill saying the
local community could stop them if
they didn’t want them. We couldn’t get
that done if we tried. In any event, the
credits for that are gone. If we pass the
bill, we will see it soar.

Regarding solar, we received all
kinds of congratulations and support
from the solar industry, saying it will
finally go now. It will go, but it is dead
in its tracks when this bill dies, if it
dies. I don’t think it is going to. At
least I hope not.

You can go right on through. Bio-
mass and all the others are anxiously
waiting so they can begin to produce
alternatives, adding to the totality of
what we will use for energy in Amer-
ica.

We have been so bold that we say the
next generation, economically speak-
ing, will be the hydrogen generation. 1
am not sure about that, but this bill
starts us down that path. I don’t know
where we are going to pick up a bill
that will put together the Kkinds of
things that are involved, such as $1.6
billion to start joint ventures with the
automobile companies to build this.

Then there is nuclear. France leads
the world. While we tremble, they
build. While we worry, they have 78
percent of their electricity from nu-
clear power. While we run around wor-
rying where are we going to put this
waste product, do you want to take a
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trip to France? They will show you
where they put theirs. It is a building
that looks just like a schoolhouse.

You walk into it and look around and
you ask: Where is the spent fuel?

They say: You are standing on it.

What?

It is right there. It is encased and
they put in solvent and put in water,
glass put upon it, and they are smart
enough to say that will be safe for 50 to
100 years. Guess what. They say: We
will find a solution or a use for it in
that period of time.

We stopped producing nuclear power-
plants, one of the reasons being we
don’t know what to do with the waste.
An engineering problem, and nothing
more, has Kkilled nuclear power in
America. We have said maybe some-
body would like to try it and we will
give them some incentive to get around
the difficulties involved. I hope we do
it this way. Because if we don’t, I think
we can probably say, during my life-
time—I am not sure about the lifetime
of the occupant of the chair, who is a
very young Senator and very much
waiting around to see this happen. You
may see it, but I don’t think I will, be-
cause you have to give some incentives
to get started and then the public will
see the new generation, something we
ought to have going on in our country.

I could go on. Before I stop, though,
I want to talk about Alaska and nat-
ural gas. First there was a program—it
is not in this bill—to capture crude oil
that is in ANWR. We were told: If you
put it in the bill, it will be filibustered.
Isn’t that interesting, Senator NICK-
LES? You weren’t for taking it out; you
wanted it in. Now we have left it out
and we have somebody filibustering be-
cause of the MTBE hold harmless
clause.

I wish we had known we were going
to have cloture votes down here. Maybe
we should have put it in and had clo-
ture on a lot of things, including
ANWR. But we didn’t put it in, in good
faith, because the minority leader said
he had enough votes to kill it. So we
left it out.

Alaska is loaded with energy. What
do we do in this bill if we can’t utilize
some of their energy? We tried very
hard to assure the delivery of natural
gas to the lower 48 because it will not
be longer than 10 years until we will be
short of natural gas and we will be
using it from other countries. Won’t it
be interesting? With a State of ours
loaded with natural gas, America,
which is using natural gas like it went
out of style, will be importing LNG
from all over the world. We will say:
Here we are again. Instead of getting
independent, we are getting dependent.

But we did try our best. This bill says
bring it down through a certain area
and bring it to Chicago. We said we will
help the companies that will build it.
We did what we could by way of credits
and accelerated depreciation, but as of
today we have no assurance that it will
be done. We have hope, and at least we
have done what we could, and it may
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happen. If you throw this bill out, that
is not going to happen either. I don’t
know how long before you get anything
going in Alaska, with the kind of fear
and trepidation that happens every
time you mention capturing some of
their resources.

There are many other provisions in
this bill. There are all kinds of great
research programs. They are misunder-
stood because they are not paid for;
they are authorized. They are saying if,
in the future, Congress wants to pay
for some additional research in—let’s
just pick one—nanotechnology, this
gives them authority but doesn’t pay
for it. That is one. If you add it up, you
will say this bill costs all these things,
but it doesn’t cost those things, be-
cause those are part of—like when you
fund an education bill, you fund it for
a lot more than you need and later on
you pay for what you can afford.

I could go through some more, but
my good friend Senator NICKLES wants
to speak. He will be to the point. He
will cite some problems with the bill, I
am sure, and will also tell us some of
the things that are reasonably good
about it.

I am glad people have not come down
here and made a lot of noise about the
whistleblower protection because we
did continue protection of whistle-
blowers, contrary to what some of
their main groups are saying. They
just wanted more, not continued pro-
tection. But we have continued them.

There are at least 10 other major
issues we have done that I truly don’t
believe will get done in the near future.
They are more or less moribund—that
means dead—if we finish this bill by
not voting for cloture and voting for
the bill.

I thank the Senator for listening. To
the extent there are programs in here
that others have worked hard to get in
here and are very proud of and I
haven’t mentioned, please understand I
did not mention everything. I men-
tioned what I could. What I didn’t, I
am glad, in our spare time, to get on
the phone and suggest to others the
rest of the things that are here.

I close by saying there are a lot of
ways we could have done this bill. We
have been chastised, we have been ridi-
culed, we have been put upon because
of the way we put the bill together. All
I want to say to my fellow Senators is
we got a bill. We tried this before. We
have gone through a year, year and a
half and got nothing. I started this
with the idea we would get a bill and it
would be reasonably close to what we
would have gotten had we spent much
more time collaboratively with many
more scriveners, many more writers,
than we had. I think that is the case.
Most people who were interested saw
the product long before it came to the
floor.

You notice I did not mention elec-
tricity reform, other than indirectly.
But I will say for those who want
FERC to run the entire grid, they will
have that if this bill fails. For States
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that think we ought to have FERC
doing it, they can be gleeful.

We thought we ought to phase it in
and we thought we ought to let some
States provide differently for them-
selves, but we made sure they couldn’t
close out investors who wanted to
come into their States and put in utili-
ties. We didn’t make it simple, but we
let it happen and we let them get their
money back, too.

Those are tough issues. You don’t get
the bill, and you might get what some
people like, or you might get that
chairman over there who thinks he
knows how to run it all by himself. You
might get that. I didn’t think that is
the right way to go. But I didn’t have
the luxury of writing four versions. We
had to write one version the best we
could for everybody. We did that.

I yield the floor. I thank the Senate.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I com-
pliment Senator DOMENICI, the chair-
man of the committee. He stated at the
beginning of the year that he was going
to produce a very comprehensive En-
ergy bill, and he has done it. I have
been in the Senate for 23 years. I have
been on the Energy Committee with
Senator DOMENICI for 23 years. This is
the most comprehensive piece of en-
ergy legislation we have had in that
entire time. We have had a lot of peo-
ple say we need a comprehensive bill,
but until now, that hasn’t happened.

A couple of years ago, there was an
Energy bill on the Senate floor, but the
Energy Committee didn’t have a mark-
up. Senator DOMENICI, as chairman, de-
cided that wasn’t the way to go. He
rightly felt the entire Energy Com-
mittee should be involved in marking
up this bill. We marked it up over a pe-
riod of months, and took several weeks
in committee to report it out. For this
open and inclusive committee process I
compliment Senator DOMENICI for his
methodology in reporting out this leg-
islation which helped insure a solid and
bipartisan product. I know he has been
criticized for the way the Conference
process, but he did allow the com-
mittee to work its will, and now we
have brought back a very comprehen-
sive piece of legislation to the Senate
floor.

I tell my very good friend from New
Mexico that I agree with a lot that is
in the bill. But I disagree with some of
the things in the bill. I am going to
support the bill on the whole because 1
think positive energy legislation is
very critical if we want to have a grow-
ing economy. You cannot have a grow-
ing economy if you do not have viable,
sustainable and reasonably priced
sources of energy. It is very important
that we pass a good bill.

I would like to share with my col-
leagues that I ran for the Senate back
in 1980 because of misguided energy
policy that passed the Congress during
the Carter administration which I
found personally infuriating. In the
midst of an energy crisis, the Carter
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administration proposed and passed,
under a Democratic controlled Con-
gress, several energy measures at that
time which only served to worsen the
energy related problems afflicting our
nation. As a business man living in
Ponca City, OK, I thought: What in the
world is Congress doing? Everything
they were doing, in my opinion, was
very shortsighted. Maybe they had
good, laudable goals, but they were
very shortsighted if you happen to be-
lieve in free market principles. The one
bill they passed that probably had
more to do with me running for the
Senate than anything was the windfall
profits tax, which Congress passed in
1980. I was a State senator who hap-
pened to believe in free markets. The
knowledge that my government would
pass a law which so disincentivised the
production of the very commodity we
were most in need of at that time led
me to conclude these people were com-
pletely out of touch with reality.

Then Congress passed a bill that said
we are going to tax domestic produc-
tion, but we do not tax imports. The
net impact of that is you discourage
domestic production and you encour-
age imports. That was about as anti-
free enterprise as any piece of legisla-
tion I could conceive.

I was so irritated that I ran for of-
fice, and ended up serving in the Sen-
ate.

I might mention that one of the high-
lights of my legislative career was
when we repealed the windfall profits
tax in 1988. Frankly, I was embarrassed
it took so long to get it repealed. I in-
troduced legislation every year I was in
the Senate to repeal the windfall prof-
its tax. We didn’t get it repealed until
after it robbed the taxpayers of $79 bil-
lion, but we got it repealed.

We repealed several other pieces of
the mistaken energy policy of the Car-
ter era.

In a short sighted attempt to artifi-
cially incentivise renewables while ig-
noring market principals the fuel use
tax said you couldn’t burn natural gas
in utilities and big powerplants. It
passed in 1978. We repealed it in 1987.

The Natural Gas Policy Act of 1978
had dozens of different class categories
for natural gas. I was pleased to be the
principal cosponsor of the 1987 legisla-
tion to basically deregulate natural
gas. That was a very significant piece
of legislation that some people had
worked on for decades, and we were fi-
nally able to get it through.

I might mention that at that time
Bennett Johnson was chairman of the
committee. He and Wendell Ford
worked in bipartisan ways to basically
deregulate natural gas.

I also might tell my colleagues that
many people on this floor and many
people who have not retired from this
Senate said if we do deregulate natural
gas, terrible things will happen; nat-
ural gas prices will explode. They did
just the opposite. Gas prices went
down. Oil prices went down after we de-
regulated oil.
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Also, during the Carter administra-
tion they passed the bill creating the
Synthetic Fuels Corporation to sub-
sidize the creation of synthetic fuel
from coal and shale oil. That was
passed in 1980, and it expired—thank
goodness—I believe in the 1986, but not
before it wasted billions of the tax-
payers dollars.

It is important that we not pass bad
legislation. But it is very important
that we pass energy legislation. We are
far too dependent on unreliable sources
that can choke and strangle our econ-
omy. We have seen that happen in 1993.
We have seen it happen in other years.
We can’t allow that to happen. We have
become far too dependent on foreign
oil. We import over 50 percent, and it is
growing towards about two-thirds de-
pendency on foreign oil. That is not ac-
ceptable. What can and could and
should be done?

The bill that we have before us has a
blend of a lot of things. It encourages
production and it encourages conserva-
tion. It also does a couple of other
things—talking about some fixes on
the books that need to be replaced.

It reforms PURPA, the Public Utility
Regulatory Policy Act. I believe that
passed in 1978 as well. We are finally
going to repeal it. That required utili-
ties to pay for avoided costs for energy
and basically increased utility prices,
in many cases by—I was going to say
hundreds of millions of dollars. It
might be hundreds of millions of dol-
lars for one powerplant over the life of
that powerplant or those contracts. I
compliment Senator LANDRIEU who
worked with me on that. If there is
competition, we will repeal it. I appre-
ciate her work.

We are also finally getting rid of
PUHCA, the Public Utility Holding
Company Act. This passed in the 1930s.
Maybe it made sense in the 1930s. It
makes no sense, and, frankly, it hasn’t
made sense for the last couple of dec-
ades. We are finally going to get rid of
it. By getting rid of that, we will open
up, frankly, investment for utilities
and energy projects in the billions of
dollars. It received almost no attention
and no debate. But anybody who has
looked at it—it has been mentioned by,
I think, everybody from Alan Green-
span to many of the regulators—said
get rid of PUHCA. We are finally going
to get rid of that regulatory maze that
is long overdue.

It is also notable to see what we
didn’t do in the bill that many of our
friends, primarily on the other side of
the aisle, wanted to put in this bill. We
don’t have renewable portfolio stand-
ards. If we did, the price of electricity
would go up dramatically all across the
country. They tried to do it even in the
markup earlier this week. We were suc-
cessful in defeating that. That is a real
win for consumers. They forgot to tell
you that if you had the renewable port-
folio standards of 10 percent, if you do
not meet the standard, there is tax. It
says you have to pay a tax of 1.5 cents
per kilowatt hour—about 50 percent of
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the wholesale price of electricity, if
you do not meet this standard. That
means if you don’t make 10 percent,
you could have your electricity prices
go up by 5 or 10 percent. We defeated
that.

We defeated a very onerous corporate
average fuel economy standard that
people wanted to enact. It would have
mandated automobiles to average 40
miles per gallon. That would have evis-
cerated consumer choice and resulted
in our citizens being forced to buy an
economy-sized automobile which could
prove very unsafe. It would have been a
very expensive provision as well in
terms of consumer costs and lost jobs
in our auto industry. We didn’t do that.

We didn’t put in the global warming
provision that would have greatly in-
creased every person’s utility costs,
devastated our economy and would
have made us uncompetitive inter-
nationally. We didn’t do those things. I
am pleased about that.

We did do some positive electricity
provisions that will encourage regional
transmission organizations, that will
mandate reliability standards which
will help us avoid curtailment in the
future. It is not fail-safe, but it cer-
tainly is a positive step in the right di-
rection.

Senator DOMENICI mentioned several
other things in the nuclear field and
other provisions in coal that should
help us broaden and diversify our en-
ergy sources. He mentioned the tax
provisions. I voted against the tax por-
tion of this bill when it came out of the
Finance Committee. If we were voting
on the tax portion of this bill standing
alone, I would vote against it now.

On the tax provisions, the adminis-
tration requested $8 billion. The Senate
Finance Committee reported out $15
billion, and this bill is $23.5 billion.

Mr. GREGG. Mr. President, will the
Senator yield for a question on that
point?

Mr.
yield.

Mr. GREGG. I was wondering if the
tax provisions as scored violate the
budget on that point.

Mr. NICKLES. To answer my col-
league’s question, the budget points of
order lie against the spending, and I ex-
pect the tax provisions as well.

Mr. GREGG. I thank the chairman of
the committee.

Mr. NICKLES. Mr. President, we
scored in the budget, I believe, $18 bil-
lion for this bill. This bill will score
close to $30 billion, for the information
of the Senator. It scores that way for a
couple of reasons.

One, the tax provision. Also, there is
a provision that says brownfield
projects can be funded by bonds that
cost about $2 billion, which I think is a
terrible way to be financing projects.
This is not an appropriations bill.

Senator DOMENICI also mentioned a
lot of things are authorized. I hope and
pray not everything will be spent that
is authorized. I will tell my colleagues
that is always the case. We authorize a

NICKLES. I would be glad to
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lot more money than we appropriate,
and thank goodness for that.

I’ll mention just a couple of other
things. There is also direct spending in
this bill. I tell my friend from New
Hampshire that this Senator, at least,
questions the wisdom of doing it. By
direct spending there are new entitle-
ments for two or three items that are
created. Coastal impact has an esti-
mated cost of $1 billion. I predict it
will cost a 1ot more than $1 billion over
the next 10 years. I am sympathetic
with those who live on the coast and
they have drilling offshore and say
they do not get anything. That money
goes into general revenue. It should be
subject to appropriation. The coastal
State should receive some consider-
ation, maybe some compensation. But
to have it set up as an entitlement for
10 years and then subject to appropria-
tion is a very poor manner of doing it.

There is deepwater research, $150 mil-
lion that is direct entitlement spending
for the next 10 years. Again, I don’t
think that is the way this committee
should operate. This is not an Appro-
priations Committee. The same thing
for Denali. They get about $500 million
over the 10 years. That is $3 billion of
direct or entitlement spending that,
frankly, should not be in this bill.

Let me touch on a couple of other
things that are in the bill that are
critically important, and at least in
my opinion, if you add this together,
make the bill worthwhile. One is the
Alaska natural gas pipeline. If you go
back historically and read the debates
that occurred in this Congress, this
Senate, for the Alaska oil pipeline, it
was one of the most contentious issues
this body had seen in a long time. This
Alaska gas pipeline could have been as
contentious, but it is not. It is in this
bill. It is a $20 billion project, maybe
the largest project in the United States
in our history, certainly one of the
largest projects ever. It is in this bill
with expedited procedures which make
that pipeline viable, in my opinion.

We also have a provision that allows
the pipeline to be amortized over a
shorter period of time, 7 years. That
will encourage the construction of the
pipeline. That is jobs. That is energy.
We have a very significant serious nat-
ural gas challenge or shortage or po-
tential shortage and deliverability
shortage, getting the product to the
consumers in the next several years.
Getting this gas that basically is stuck
in the northern plains of Alaska to the
lower 48 will help alleviate that short-
age to the tune of trillions of cubic feet
of gas. It is absurd to leave that gas in
Alaska, in northern Alaska, untapped,
unutilized. This bill will authorize and
expedite the construction of that pipe-
line.

That, to me, is probably the best
thing we have in this bill, the most
pro-energy item in the bill. We also
have some other things that make good
sense, that do encourage production. I
compliment our colleagues for putting
those in the bill.
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On balance, we need an energy pack-
age. The administration should be com-
plimented for the fact that Vice Presi-
dent CHENEY led a task force and rec-
ommended many of these things. They
are now in this bill. He has taken a lot
of heat for it but, frankly, this country
for decades has needed a comprehen-
sive energy package. Vice President
CHENEY and President Bush have led
the effort to make that happen. Now
we are within a day or so of actually
passing a bill to do that.

While this bill is far from perfect,
while this bill actually does cost too
much, while the tax provisions in this
bill are far too numerous, in this Sen-
ator’s opinion, with way too many tax
credits—I believe there are 19 new tax
credits in the code, and I hate to see
the Tax Code cluttered and confused
and complicated, substituting the wis-
dom of tax writers over the free mar-
ket—I still think on balance the coun-
try needs a bill, needs an energy pack-
age. I believe this is the best one that
this Congress can write, at least at this
time. I encourage my colleagues to
support this bill.

I yield the floor.

Mr. REID. Mr. President, it is my un-
derstanding that it works better if peo-
ple know when they are supposed to
come. The order locked in now is Sen-
ator LEAHY will be recognized at 1:45; is
that right?

The PRESIDING OFFICER. Senator
BOXER has 15 to 20 minutes by unani-
mous consent.

Mrs. BOXER. There is no particular
time set.

The PRESIDING OFFICER. Senator
BOXER, Senator LEAHY, 1:45, and Sen-
ator BUNNING, either before or after
Senator LEAHY.

Mr. REID. That is now the order be-
fore the Senate.

The PRESIDING OFFICER (Mr. BUN-
NING). That is correct.

Mr. REID. The only other Senator I
know, either Democrat or Republican,
who wishes to speak is Senator DURBIN.
I ask that he follow Senator BUNNING.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from California.

Mrs. BOXER. Mr. President, there is
so much to say about this Energy bill,
I hope I am able to be coherent on why
I think it ought to be defeated.

It is a bill, first of all, that is a tax
giveaway to the biggest corporations in
this country. Actually, the multi-
national corporations—$30 billion is
the size of the giveaway; $30 billion of
debt. When this administration came
into power, we had a surplus. Now we
are reaching a $500 billion deficit. This
is adding $30 billion to it.

The attitude around here is, just let
our kids and grandkids pick up that
deficit. It is absolutely the wrong pol-
icy for right now.

This bill is an unfunded mandate be-
cause it gives a free ride to the makers
of a poisonous chemical called MTBE
that never was mandated by any gov-
ernment and was the oxygenate of
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choice of the oil companies. They knew
it was poisonous and they kept on put-
ting it into the gasoline. It has con-
taminated water systems all over this
country. By walking away from this
problem and giving a pass to the people
who polluted our areas, in my opin-
ion—and this is just my own words—I
think it is immoral. That is why we
have the cities of this country against
this bill, the counties of this country
against this bill, the water agencies of
this country against this bill.

The more we let this bill hang out
there, the more it smells. MTBE
smells. This bill has a similar smell, a
sour smell, a bad smell, a poison smell.

The chairman of the committee
wrote this bill with one other person in
a locked room. It is extraordinary. I
thought when I went to school that I
learned a bill becomes a law this way:
They pass a bill in the House, they pass
a bill in the Senate. If they are dif-
ferent, there is a conference com-
mittee. The conference committee is
made up of people from both sides of
the aisle, both bodies. They cannot add
new and extraneous things into the bill
that were not at least in one of the
bodies—the Senate or the House. Then
it goes back to each respective House
of Congress. If it is passed, it goes on to
the President’s desk. We have a bill,
therefore, that would be a compromise,
that would be genuine, which would re-
flect the broad views of the conferees
and, therefore, by extension, all sides
of the debate reflected among the
American people.

What did we have in this case? Two
people of the same party from big oil
States sitting in a room having a
party. And what we are going to have if
this bill passes is one huge party, with
the biggest corporations in this coun-
try, the o0il companies, nuclear—be-
lieve me, they will not be drinking
water tainted with MTBE. They will be
drinking the bubbly stuff, and it might
even be imported. But it will be expen-
sive. This bill is expensive. Thirty bil-
lion dollars is added on to our debt
from the very people who say we have
to be fiscally responsible.

Then the chairman of the committee
says, in a most angry fashion, and it is
his right—I am angry, a little bit dif-
ferent type of anger—says in his angry
way: If you do not take this, you will
never have another Energy bill because
I am not going to do it.

This is a government of laws, not
men. We can have a good Energy bill if
we defeat this bill. We can have one
that looks toward the future. We can
have an Energy bill that is a 21st cen-
tury Energy bill, not an Energy bill
that is a 20th century Energy bill.

So the sky will not fall for my
friends who want ethanol. And I under-
stand they want that. By the way,
there are some good provisions in there
for my State regarding making ethanol
out of rice straw. I worked for those
provisions.

I am going to go through this bill:
What is good in the bill, what is bad in
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it, and what is left out. I worked hard
to examine this bill. But when all is
said and done, it is an Energy bill that
is a giveaway to the special interests of
this country. It is an Energy bill which
turns its back on people on the west
coast who suffered from companies
that ripped us off and owe us $9 billion
just in California alone. It is an Energy
bill that really just gives a wink and a
nod to some of the possible ways that
we can work ourselves out of depend-
ence on foreign oil.

Now, again, the chairman of the com-
mittee is very ecstatic about this bill,
and it is his right. Why wouldn’t he be?
He wrote it. He likes big oil. He is de-
fending the makers of MTBE. He loves
nuclear energy. The last I checked, we
still do not have a safe way to dispose
of the waste from nuclear powerplants.
The last time I checked, in some places
in Europe they are beginning to close
down nuclear powerplants. Oh, but we
are going to build a new one—we, the
taxpayers, $1 billion, as I understand
it—in Idaho.

Now we have reports—we were going
to send all of our nuclear waste to
Yucca Mountain—and now we hear, in
Nevada, a new scientific report saying,
watch out, that material can leak.

So this is not the time to be sub-
sidizing the building of nuclear power-
plants. My God, you would think this is
the 1940s after World War II, ‘‘Atoms
for Peace.” It does not work.

By the way, I hope taxpayers under-
stand that what is also in this bill is a
20-year extension of the Price-Ander-
son Act. What is that, you ask? That
takes the nuclear companies off the
hook if there is a nuclear accident.
They pay for some of the damage but
the mammoth amount of damage,
which could go escalating to God
knows where, you taxpayers are pick-
ing up the tab. So first you are build-
ing them the nuclear powerplant.
Then, if there is an accident, you have
to pick up the tab.

This is some Energy bill. This is the
worst bill. I cannot think of the
names—Ilet’s hear what some of the edi-
torials are saying from around the
country for this great Energy bill.

USA Today: ‘“‘Congress forgets prom-
ises made in blackout’s wake.”” The
Brattleboro Reformer: “It’s time to
shift gears.”” The Billings Gazette: ‘‘En-
ergy bill lacks critical balance.” The
Boston Globe: ‘‘A polluted energy bill.”
The Brunswick Times Record: ‘‘This
energy bill is appalling.” That was
their word.

The Buffalo News: ‘‘Oil and grease.
Energy bill fails country as it dispenses
favors to the industry.” The Cape Cod
Times: ‘“‘Misused energy.”” Des Moines
Register—mow imagine, this is in a
place where they love the ethanol
issue, and even with that, this is what
they say: ‘“The MTBE outrage.” And I
will go into how the MTBE outrage im-
pacts my State.

The Fort Worth Star Telegram:
“Coming up short.” The Great Falls
Tribune: ‘“‘Senate should stall Energy
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Policy Act of 2003.” Absolutely they
are right. Count me in. I am going to
try to stall this bill. I am going to try
to kill this bill. I am going to try to
stop this bill in every single way I can
because it is bad for the people I rep-
resent and it is not the kind of bill we
want for this country at this time.

Jackson Clarion-Ledger: ““A ‘P’ Per-
fect Bill: Pork, Politics, Pollution.”
That is a good one. Lakeland Ledger:
‘““Senate, derail the energy bill.”” The
Los Vegas Sun: ‘‘Mixed bag on national
energy plan.” The Lewiston Sun: ‘‘Pro-
posed law is lousy legislation.” Their
words.

Memphis Commercial Appeal: ‘“‘Pork
barrel bill, not worth the energy.”’” Mis-
soula Missoulian: ‘‘Energy bill uses tax
dollars for fuel. Legislation larded with
massive subsidies is a parity of effec-
tive energy legislation.” That is from
the Deep South.

The Nashua Telegram: ‘‘Rushing en-
ergy bill is a bad way to set policy.”
New Jersey Star Ledger: ‘“‘Defeat GOP
energy bill.”” Orange County Register—
and this is in a part of my State that
is predominantly Republican—do you
know what they write? ‘‘Energy bill is
a waste.”

Palm Beach Post: ‘““A powerless pub-
lic.” The Phoenix Arizona Republic:
“Energy overload. Overstuffed bill has
it all, except coherent national pol-
icy.”

I just have to say, the more this bill
is subjected to the light of day, out of
that closed-door conference committee,
with two people from the same party,
from big oil States—the longer that
bill sees the light of day, the more peo-
ple will see it.

Now, yes, there are a few good things
in this bill. I am going to tell you what
they are. I am going to show you what
they are. Then I am going to show you
what was left out of it. And then I am
going to talk about the bad things in
the bill.

A good thing: Drilling in the Arctic
Refuge in Alaska is not in this bill. As
the person who wrote the amendment
that stopped it before, I say thank you
to all my colleagues on both sides of
the aisle who stood tall and said: We
will never allow this to be put in an
Energy bill. Thank you. That is a good
thing.

No offshore inventory of oil—I thank
the House on that one. My friend LoOIS
CAPPS over there was fighting hard.
You cannot go into a pristine coastline
that is supposed to have a moratorium
on it and then drill to see how much oil
there is in it. Either it is pristine and
it is left alone, and there is a morato-
rium to keep it left alone, or you might
as well just go in and destroy it. The
conferees said no to that because that
would have been a poison pill, too. So
thank you. It is not in there.

Something that is in there that I
wrote has to do with incentives for
making ethanol from agricultural
waste. Now, this is something that is
forward looking because we have rice
straw and biowaste and sugar waste
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from beets and we know we can use
that waste to compete with corn eth-
anol. We think it is exciting. If we can
develop those industries in our State,
then we do not have to ship that corn
ethanol all the way across from the
Midwest. That kind of shipping is going
to add to the price of gasoline for my
people who need to have their cars to
go to work.

Energy efficiency by the Federal
Government—I am very pleased we
have that in this bill. That is an impor-
tant thing to undertake.

Hybrid car tax credit—ditto. It is
good.

Increased funding for energy assist-
ance in LIHEAP—for the poorest of the
poor. That is good.

I understand there are some solar tax
credits in there, which I think are very
important, to put solar energy on some
kind of equilibrium. These provisions
are very small.

Now, this is what is missing from
this bill which would have made it at
least relevant to what has happened in
our country.

There are no refunds for the people of
my State. We have been told by the
Federal Energy Regulatory Commis-
sion that we have been ripped off,
robbed. They have stolen our money
with phony schemes to create artificial
shortages. You all remember some of
those schemes. The fact is, FERC,
which can order these refunds, has re-
fused to do so. This administration re-
fuses to order FERC to get those re-
funds back to our people. Our new Gov-
ernor has his hands full with tremen-
dous deficits. That is our money, and
we want it back. No, they would not go
there.

No. 2, there are no long-term con-
tract renegotiations for my State or
other States on the west coast. What
does that mean? These thieving compa-
nies, as they were robbing us blind, and
had us over a barrel, negotiated long-
term contracts for the future. They
said: Oh, we are giving you a good deal.
We are going to charge you a lot less
than the spot price. Well, we were ne-
gotiating with them under duress. It
was a phony price. A phony price was
out there, and our Governor was trying
to get the best deal.

Yes, he got a lot lower than the cur-
rent price, but it was way over what
the market is today. So we are asking
for new long-term contracts. We want
to do away with those. No, they didn’t
do that.

No end to electricity market manipu-
lation schemes: Ron Wyden was very
good on that point. We had schemes
that had every name in the book. They
made up names that you can’t even be-
lieve. The one I hated the most was Get
Shorty. Because I am a little person, I
hated the name. But they were short-
ing us of electricity. They were doing
all these things, and they were giving
them all these names. By the way, why
isn’t someone in jail on all of that
Enron stuff? No, we didn’t go there.

No CAFE standards: Unbelievable. It
has been pointed out that even China,
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that has a bad environmental record—
I went there; they are building dams
that are destroying mountains and
homes and valleys,

I just got sick to see it—has set
CAFE standards because they know
pollution is bad for their people.

When cars pollute, kids get asthma,
workers get sick. And if you can’t
work, that hurts productivity. It is just
common sense. Forget the fact that it
is the right thing to do to have CAFE
standards and spare the air. No, they
couldn’t do this.

There is a huge SUV loophole. It was
about $25,000, and in the last tax bill it
went up to $100,000. The Senate tried to
bring it back to $25,000 but the House
rejected that effort.

No increased use of renewable
sources for electricity: They walked
away from the formula that Senator
BINGAMAN had gotten into the Senate
bill.

By the way, any resemblance be-
tween this Energy bill that is before us
and the Energy bill the Senate wrote is
purely coincidental. This is a com-
pletely different bill, written by two
people from big oil States, who love nu-
clear energy and have walked away
from fighting for the consumer. It is a
sad thing. This is what is missing from
the bill.

Now let me tell you what is bad
about the bill. Unfortunately, it is a
long list. We talked about giveaways to
the oil industry. I want to give you a
few examples of that: $10.5 billion in
tax breaks would be provided to the oil
and gas industries. The bill provides
millions of dollars’ worth of subsidies
to the oil industry by reducing the
amount of royalties—that is kind of
like rent—that they have to pay to
drill off our coasts and on our Federal
lands. So they use our Federal land
that all the American people own.
They are supposed to pay royalties
when they find oil there.

This bill provides royalty relief for
marginal oil and gas wells or wells that
are relatively less productive. They
give this royalty relief to oil and gas
development off the coast of Alaska as
well as deep wells and deep water oper-
ations in the Gulf of Mexico.

Wake up, America. If you want to
count, listen to these things. One of
the things that I find happens, I went
on TV and I did an interview on one of
the issues we are going to be talking
about, MTBE. The person interviewing
me said: I know this is very complex
but let’s discuss it.

It isn’t complex. It is pretty simple.
This bill is a giveaway to the biggest
companies. It walks away from the
consumers. It lets the polluters go free.
It is a 20th century Energy bill.

People say it is confusing; it is com-
plicated. It is not so complicated. That
is the way to say to people: You better
tune out the argument; it is too com-
plicated.

America, tune in. It is your future. It
is your kids who are going to have to
pay this $30 billion. It is your kids who
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are going to have to breathe the dirty
air. It is your kids and your cities that
are going to have to pick up the tab to
clean up MTBE. So listen.

The bill would also reimburse energy
companies for their costs to reclaim
abandoned wells on Federal lands
under a new program forcing taxpayers
to pay these costs rather than indus-
try. It would provide a broad liability
waiver to oil and gas operators re-
claiming sites on Federal lands. So
they go on the Federal lands. They
mess them up. They pollute them.
They walk away.

These are our lands. The bill will
take $150 million from royalties and
fund research on ultradeep wells, un-
conventional natural gas petroleum,
and the Federal Government may well
give $50 million extra to this fund. This
research would be done to benefit the
industry.

You know what, let them pay for
their own R&D. They get a great tax
break. I am all for it. I give big tax
breaks for R&D. We don’t have to give
them cash on the barrel.

Giveaways to the nuclear industry: I
mentioned before the Price Anderson
Act. If there is a nuclear catastrophe,
don’t worry about it, we will pick up
the tab. Your children will pick up the
tab, my children, my grandchildren.
Not the nuclear industry, a 20-year ex-
tension.

If it is so safe, why can’t they get in-
surance in the private sector for the
possible damage it would do? I believe
in checks and balances. The insurance
companies are checks and balances. If
a nuclear person comes in to an insur-
ance company and sits down and says:
Well, I might have an accident.

What would it cost?

Oh, $100 billion.

Well, I won’t cover you for more than
$10 billion. It would just break our
back.

Oh, OK.

Maybe that is a signal, Uncle Sam,
that this isn’t safe yet. No, we are
going to back up the nuclear industry
for another 20 years. It raises the cap,
which is a good thing, but it is still a
cap nonetheless. They don’t have to
pay full insurance premiums. Why
should they? This bill is for them. It is
not for us.

If there were an accident, nuclear
companies don’t have to pay the costs
of the damages because the taxpayers
are on the hook. That is a great idea.

A $6 billion production tax break is
in here for utility companies that oper-
ate new nuclear reactors. So while they
are closing down nuclear reactors in
Europe and while we are reading re-
ports that Yucca Mountain is not safe,
we are going to give tax incentives for
new nuclear reactors.

It goes on on the nuclear side, but 1
will move on to one more point here:
public health and the environment.

The placing of these nuclear plants is
just not going to live up to the highest
level of protection. There is concern to
me in terms of dumping the waste and
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the injuries that could occur due to the
fact that we don’t know what to do
with the waste. These people want to
give tax breaks for dirty industry—$29
billion in tax incentives for the energy
industry, and more than 70 percent of
the tax breaks go to polluting and ma-
ture industries, including coal, o0il, gas,
and nuclear.

Yes, we gave some tax benefits to
some of the new and clean energy but
very small in comparison. It is $1.8 bil-
lion for the clean technologies versus
$28 billion; it is about 28 to 1. That is a
20th century Emergy bill. Now, we re-
pealed consumer protections in the
electricity market. That is another
thing that is bad. The most eloquent
Senator I have heard on this of all time
is Senator MARIA CANTWELL. I am sure
if she hasn’t spoken already, she will
explain to you what this means. I have
to say that the Senator from New Mex-
ico, who wrote this bill, with the Con-
gressman from Louisiana, a big oil, big
nuclear power State—he said: This is
your last chance. You will never get to
repeal the Public Utility Holding Com-
pany Act if you don’t do it today.

I have one word for that: Wrong. We
are going to be here every day. If he
doesn’t like PUHCA, you can try to do
it another day, just like he can try to
get his nuclear money another day,
just like he can do tax giveaways an-
other day, just like he can give a liabil-
ity waiver to his big oil friends another
day. You don’t have to pass this bill
today. That is the biggest bunch of ba-
loney I have ever heard. We are sup-
posed to be working here all year. We
don’t have to pass this today or tomor-
row or the next day. I hope we will not
because this Public Utility Holding
Company Act is the main law to pro-
tect consumers from market manipula-
tion and fraud and abuse in the elec-
tricity sector.

It is unbelievable that we have un-
covered evidence about what Enron
did, and we are repealing the one law
that could help us in the future. It is,
to me, outrageous. Again, I will leave
that for Senator MARIA CANTWELL to
talk about.

We see drilling and development of
our public lands. In my State, I have to
tell you that this bill has a special in-
terest provision to site a high voltage
electricity transmission line through
the Cleveland National Forest. The
State of California, through the PUC,
said, no, it is not needed and not want-
ed. I wonder why, in the midst of the
terrible fire that we just had, we are
now going to put a high voltage line
through a national forest. Can someone
tell me why? Can someone tell me why
we would permit the siting of a high
voltage electricity transmission line
through a national forest?

I will tell you why. It is a special in-
terest provision, and the State didn’t
want it and the local people didn’t
want it. The State said no, but some-
body put that into the bill. The more
you read the bill, the more you learn.
The bill would also put the Department
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of Energy in charge of permitting
rights of way across public lands for
utility corridors.

The bill would require the Depart-
ment of the Interior to process applica-
tions for permits to drill for oil and gas
on Federal lands within 30 days, even
though people said we need more time
to look at the facts.

So the USGS would be required to
identify restrictions and impediments
to oil and gas development. They are
allowed to look at fish and wildlife,
cultural and historic values, and other
public resources. In other words, they
can call these things ‘‘restrictions”
and ‘‘impediments’ when, in fact, the
law has always said they should be re-
spected. Now they are impediments.

Diminished protection for our coasts:
The first provision would grant the
Secretary of the Interior broad new au-
thority to permit energy development
and support facilities anywhere on the
Outer Continental Shelf. Authorized fa-
cilities would include those that sup-
port exploration, development, produc-
tion, transportation, or storage of oil
and gas. There are no standards for
issuing or revoking easements, and the
provision does not require consultation
with the Secretary of Commerce.

There is no requirement that the
Secretary of the Interior even consult
with the States before making this de-
cision on the Outer Continental Shelf.

I will explain the Outer Continental
Shelf. The first 3 miles off of the coast
are State waters. Where does the Outer
Continental Shelf start? It starts after
that. So you can, as a State, put all the
restrictions on damaging projects that
would occur because you believe your
coastline is God-given. You believe
your coastline is also an economic re-
source. You believe that your coastline
and your ocean is important to protect
the fish because, in fact, it is a big in-
dustry in my State. You do all these
protective things.

Now they are going to say it is 4
miles out, or 3 miles plus an inch, and
they are going to start looking on that
Outer Continental Shelf and destroying
it. This is what is in there.

They weaken the coastal zone, which
is important to weigh in on what
should be done.

Section 325 of the Energy bill erodes
States’ rights to review and respond to
Federal decisions affecting coastal
waters. Section 330 would also reduce
States’ rights to review and comment
on pipelines and other energy-related
projects off their coast by limiting ap-
peals.

It is taking me a long time to tell
you what is bad in this bill. There are
more things, but I want to give you a
sense of some of them.

Clean air rollbacks: Actually, they
have amended the Clean Air Act. They
have amended the Clean Air Act in this
Energy bill. ‘“Great news’ for the
American people. I am sure they are
dancing in the streets that the Clean
Air Act has been rolled back in this bill
that was written by two people of the
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same party from big oil States, behind
closed doors, who are threatening that
we will never see the light of day on
any Energy bill if we don’t pass their
“masterpiece.” The last I heard, every
Senator is equal to every other Sen-
ator.

There is a provision tucked into this
conference report designed to delay
cleaning ozone pollution in some of the
most polluted areas of our country.
Under the Clean Air Act, the schedule
is established for areas to clean up
their air. How much they have to do,
and in what timeframe, depends on how
dirty or clean their air is. If these
deadlines are missed, an area is
bumped up into the worst air quality
category. When this happens, a greater
amount of air pollution must be re-
duced and additional requirements are
imposed, but on a longer timeframe.

This provision will allow areas to
avoid the additional requirement if
some of the air pollution comes from
upwind areas. Why this provision and
why now? Because the Republicans are
trying to overturn several court deci-
sions holding that this type of an ex-
tension is illegal under the Clean Air
Act. Their argument says it is unfair
for a community to be forced to clean
up air pollution coming from some-
where else.

Unfortunately, it appears that every
community with poor air quality can
meet this test because ozone pollution
travels in the air. Somebody is going to
be able to say we don’t have to clean
up our air because it is coming from
somewhere else. Who gets hurt? The
people who breathe the air.

Why would we delay cleaning up the
air as it gets worse and worse? Do you
think a child who is in a hospital be-
cause of asthma—do you think the
mom will say: Why does my kid have
asthma?

And the doctor will say: Because the
air is filthy dirty.

And she will say: Oh, my God. That is
awful. I am going to write my Senator.

Then the Senator writes and says:
Your kid has asthma from dirty air,
but it wasn’t coming from your com-
munity. It came from another commu-
nity, so please forgive us.

Wrong. This is what is done in this
bill. Remember, this was written by
two people of the same party from big
oil States.

(Mr. SUNUNU assumed the Chair.)

Mrs. BOXER. Mr. President, the net
result of this could be that no one will
ever have to clean up the air until
someone else cleans it up. It is unac-
ceptable. Ozone pollution must be
cleaned up. There are 130 million Amer-
icans living in communities that vio-
late ozone smog clean air safeguards.
Inhalation of smog is linked to res-
piratory illness, such as asthma, espe-
cially for children.

There you have that mother, as a
matter of fact, in the hospital with her
child because hospital admissions for
children due to asthma alone increased
30 percent between 1980 and 1999. Over-
all admissions for respiratory problems
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increased 20 percent in the same time
period. We had a 30-percent increase in
asthma admissions in hospitals, but
only a 20-percent increase for other
things.

Let me say to all my colleagues who
might be listening, and even to those
who might read my remarks, go to any
school in your State—it could be a pub-
lic school, it could be a private school,
it matters not—ask the children to
raise their hands if they have asthma.
Ask them to keep their hands up or
new hands for someone who Kknows
someone who has asthma or someone
in their family, and you will see almost
40 percent of the children in that class-
room respond.

In California alone, there will be
42,000 additional asthma attacks, 499
additional hospital admissions, and
68,000 lost schools days. What are we
doing in an Energy bill to help those
children? Are we going to clean en-
ergy? Of course not. Are we even mov-
ing to increase the fuel economy of our
cars by 2 miles per gallon or 3 or 4 or
5? Are we? No, of course not. This is a
bill for big oil. We do a little bit for hy-
brid vehicles. I am glad. We do a little
bit for solar. But $28 billion to $1 bil-
lion in favor of big oil, big nuclear—
big, big, big, big, dirty.

Clean water rollbacks: This might
surprise you. This is an Energy bill. We
have clean water rollbacks in this bill.
The o0il and gas industry is exempted
from storm water runoff cleanup. This
conference report contains language
exempting oil and gas construction ac-
tivities, including roads, drill pads,
pipelines, and refineries from obtaining
a permit and controlling their pollu-
tion runoff as required under the Clean
Water Act.

Explain to me why this is necessary.
Are these some poor startup companies
that need our help and, oh, for a while
we will let them be free of these re-
quirements? No, these are multi-
national big companies that have
fought so hard that we no longer have
a real, important Superfund Program
anymore because they don’t even want
to be taxed a tiny bit to clean up the
mess they made. This bill gives them
more rollbacks. They don’t have to
worry about clean air and clean water.

What is going on here? Then the
chairman of the committee says: Oh,
there will never be another bill; kill
this bill and you will never see another
Energy bill. Forget about ethanol. For-
get about tax breaks for the things you
believe in that might work because you
will never get them. You are going to
have to swallow all this bad stuff to get
a bill.

I want to talk about some more of
the bad items, and I will close on the
MTBE issue.

Here is a picture of our country. All
the States in black—and, Mr. Presi-
dent, I know this is an issue that is
near and dear to you—all the States in
black are the States that have either
ground water contamination from
MTBE or drinking water contamina-
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tion. The ones with the little orange
stickers have drinking water contami-
nation.

Sad to say, my State has an orange
sticker. When this came to me, I was
stunned to hear that my town of Santa
Monica in southern California had lost
one-half of its drinking water. When
the town tried to figure out what to do
about it, they found out it would cost
millions of dollars—$200 million to $400
million to clean up. This is a small
city, relatively speaking in terms of
California. We are a big State, but it is
a relatively small city—$200 million.

They said: Oh, my God, what are we
going to do? They did what every other
city, every other county, every other
water agency is going to have to do, be
they in New Hampshire, be they in
Minnesota, be they in Iowa, be they in
Nebraska, be they in Nevada. They
went to court. They filed a lawsuit, and
they made a claim and said: Please, to
the people who put this in our gasoline
and it got into our water, please, help
us clean it up. That is Santa Monica.

Many of you know of Lake Tahoe. It
is a magnificent lake and a beautiful
lake. It was getting polluted with
MTBE. MTBE was leaking from the
boats that were on the water into the
lake. They went to court. They tried to
sue under three grounds—nuisance,
negligence, defective product liability.
The judge in that case said on the nui-
sance claim: You haven’t proved nui-
sance because you have to prove who
did what to whom, when, and what day.
Negligence, same thing. You have to
find the people, you have to track the
people. But defective product liability,
that makes sense because in discovery
they learned—that is a legal term when
they are getting ready for the court
case—they learned that the makers of
MTBE knew this product was bad. As a
matter of fact, they joked about it. I
forget what exactly they said. One of
them said: Major threat to better earn-
ings, MTBE, because they knew some
day the truth would come out. They
joked about it. We found that out.

Here is the jury verdict on the Lake
Tahoe case. They found the makers of
MTBE knew beforehand that this was
bad. This is the verdict: MTBE was de-
fective in design because they failed to
warn of its environmental risks. Gaso-
line containing MTBE refined by the
other defendants at trial was defective
in design because the environmental
risks from MTBE outweighed the bene-
fits and refiners failed to warn of its
known risks. The refiners failed to
warn, failure to warn. There is clear
and convincing evidence that the com-
panies acted with malice—acted with
malice—as they developed, promoted,
and distributed their defective MTBE
product.

I say in the strongest of terms, when
you are told and I am told that these
companies acted with malice, why on
God’s green Earth would we give them
a get-out-of-jail-free card in this bill?
They acted with malice. They knew it
was poison, and now this bill is saying,
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this bill that was written by two people
of the same party behind closed doors
from big oil States: You are off the
hook.

I also want to tell you that the cost
of MTBE contamination—this is a 2-
year old estimate—is $29 billion. That
is what this cost 2 years ago. We are
looking at probably 50, 75, to 100 be-
cause all those States I showed you be-
fore are just now beginning to under-
stand how dangerous this contamina-
tion is.

This bill is an unfunded mandate on
New Hampshire. This bill is an un-
funded mandate on California. This bill
is an unfunded mandate on 43 out of
our 50 States that have MTBE con-
tamination.

Now, you can dress it up, you can
make it look pretty, you can put lip-
stick on it and rouge, but the bottom
line is, it is ugly. It is an ugly thing to
do to the people.

I will show my colleagues our little
“‘get out of jail free card.” Here it is:
MTBE producers not responsible for
pollution, get out of jail free.

Is this why I came to the Senate? No.
It certainly is not why the Senator
from New Hampshire came, and it
should not be why any of us came—to
give a ‘‘get out of jail free card’ to the
very polluters who have harmed our
people.

Senator DOMENICI talks about how
many people are for this bill. I under-
stand that. But the fact is that the
League of Cities are against this bill,
the National Association of Counties
are against this bill, the Water Agency
is against this bill, the Association of
Metropolitan Water Districts, the U.S.
Conference of Mayors, and the list goes
on.

This bill should not be passed. This
bill should never be passed. This bill is
a giveaway to the biggest multi-
national corporations, to encourage
them to do things they should not be
doing. This bill rolls back environ-
mental laws.

In summation, there were jokes on
the floor about those of us who want to
stop this bill because of MTBE, that we
are taking some small step here, that
this is not important. Well, this is im-
portant. When people cannot drink the
water coming out of their tap and they
have to go buy bottled water, this is
important. This is important when peo-
ple are fearful that their kids are going
to get cancer from MTBE.

Remember, no matter what they say,
the Government never mandated
MTBE. The Government mandated an
oxygenate. The oil companies picked
MTBE and they kept using it after
they knew it was dangerous. By the
way, they even used it before an oxy-
genate was mandated.

If we can just put up that map one
more time, I would like the Senator
from Vermont to see this because he
has not seen it as clearly as this. His
State of Vermont has MTBE, as he
knows, in the ground water; luckily,
we do not think in the drinking water
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yet, but who knows. The orange shows
the States where it is actually in the
drinking water. My friend from
Vermont, who stands every day for jus-
tice, for the people of this country, un-
derstands why we have to stop this bill.

I thank the Chair for his hard work
in representing his State so well on
this really tough issue, and I hope we
have a chance to stop this bill in its
tracks, send it back and have it come
back without some of these provisions
that are so harmful to the very people
we are supposed to help, the people of
the United States of America.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the hour of 1:45 hav-
ing arrived, the Senator from Vermont
is recognized.

Mr. LEAHY. I thank the Chair, my
neighbor across the Connecticut River
in the great State of New Hampshire.

Those of us who have wiled away the
time sometimes on long airplane trips
reading a bad book, we know a lot of
bad books have ghostwriters. Well, a
lot of bad bills that come before the
Congress also have ghost writers.

If one reads through this 1,100-page
Energy bill, they can tell actually who
the ghostwriters were: The oil, the gas,
the coal, and the ethanol industries
that—surprise, surprise—are going to
get almost $200 billion in tax subsidies
from this bill. The voices of those
ghostwriters echo throughout the bill.

The cost to the taxpayers does not
stop there. If taxpayers feel their wal-
lets are getting lighter this week, it is
because this bill will cost them another
$70-plus billion in other subsidies over
the next 10 years. Unfortunately, the
1,100 pages of this bill are full of special
interest giveaways, but they are empty
of innovative and sustainable energy
policy, a policy that would ensure
Americans a clean, reliable, and afford-
able policy in the future.

Some of our colleagues are trying to
sell this bill to the American public as
a balanced energy plan, something that
would give our Nation energy security
over the decades to come. It is not
that. It only increases our reliance on
unsustainable petroleum-based energy
sources. It undercuts recent progress in
developing renewable energy sources
and technologies that reduce pollution.
It undermines the reliability of our
electricity markets by opening the
door to more manipulation and merg-
ers in stalling regional efforts to im-
prove the transmission grid.

The Senate sent a decent Energy bill
to conference. What did we get back?
We got a frog. We went from the prince
to the frog, not the other way around.
The roster of squandered taxpayers’
dollars and squandered opportunities in
this bill is breathtaking to behold.

Now the American people might have
expected us to learn from this sum-
mer’s blackout. After all, it should be
fresh in our experiences and our minds.
It cost governments and businesses bil-
lions of dollars. We could have used
this bill to address what went wrong.
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We could have used it to build upon
what is right. Incredibly, the bill does
the opposite.

New England, where we rely on en-
ergy—as all parts of the country do—is
also a part of the country where we can
get 10, 20, 30 below zero sometimes. We
have already created a regional organi-
zation to increase reliability of our
transmission lines. In fact, that was
able to stop the blackout from cas-
cading further into Vermont and other
States. Instead of using an organiza-
tion that we know works as a model,
this bill actually discourages utilities
in other regions of the country from
joining regional organizations. It
would also discourage badly needed
new investment in the transmission
grid.

Apparently, we can only invest in
transmission grids if they are in Iraq.
We cannot invest in them when they
are in our own country.

There is also no prohibition on the
price gouging schemes employed by
companies such as Enron, even though
the Senate, on a wide margin, voted for
that.

The bill repeals a 70-year-old law to
restrict mergers of utility companies
with other companies where they have
no expertise. In the past, that has
caused financial troubles for utilities
and consequently the ratepayers.

One might have hoped the bill could
have done more to emphasize techno-
logical innovation, promote clean and
sustainable energy, but it does not. In-
stead of working to advance tech-
nologies to create jobs and reduce pol-
lution, we have a bill that gives oil,
gas, ethanol, and nuclear companies
enormous subsidies.

One of the things it does, in my own
State of Vermont, is it hands Vermont
drivers a double whammy by man-
dating the use of 5 billion gallons of
ethanol by 2012 while threatening deep
revenue losses in the highway trust
fund. Under this bill, Vermonters and
drivers in other States can expect high-
er prices at the pump due to this man-
date and more potholes in the road due
to the trust fund cuts.

We have heard talk about MTBE pro-
ducers. We know this protects pro-
ducers of the gasoline additive MTBE
from liability, but in Vermont and
around the country States and commu-
nities face multimillion-dollar bills for
cleaning up the MTBE that is already
in the ground water. And, to stop the
cases filed, the Energy bill makes the
provision retroactive. It wipes out
cases filed in September by several
New York communities, cases filed by
the State of the distinguished Pre-
siding Officer, New Hampshire. The list
goes on and on but so do the echoes of
the ghostwriter’s voice in this bill.

This turkey would waive environ-
mental analyses for energy projects on
public lands, exempt them from the
Clean Water Act, Safe Drinking Water
Act, open coastal areas to oil and gas
development, reduce support for clean
coal technology, and this bill will sim-
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ply mean that more toxic pollutants
like mercury will get dumped on
Vermont’s forests and our lakes and
our rivers.

Shortly after the administration en-
tered the White House, it closed the
doors to the public and they started to
put together the energy industry’s wish
list of subsidies—environmental and
consumer protection rollbacks. If we
pass this bill, we are going to say
Christmas came before Thanksgiving
for these special interests.

I don’t see how, at a time when we
are justifying drastic cuts to vital so-
cial programs, we can push through a
$100 billion counterproductive budget
buster for the energy industry.

As T said, many a bad book has a
ghostwriter, and so do many bad bills.
When you read through this 1,100-page
energy bill, it is clear who the ghost-
writer were: the oil, gas, coal and eth-
anol industries that—surprise, sur-
prise—would reap almost $20 billion tax
subsidies from this bill. The voices of
these ghostwriters echo throughout
this bill.

But the cost to taxpayers does not
stop there. If taxpayers feel their wal-
lets getting lighter this week it’s be-
cause this bill will cost them another
seventy-plus billion dollars in other
subsidies over the next 10-years.

Unfortunately, the 1,100 pages are
full of special interest giveaways but
empty of innovative and sustainable
energy policy that will ensure Ameri-
cans clean, reliable and affordable
power in the future.

Some of our Republican colleagues
are trying to sell this bill to the Amer-
ican public as a balanced energy plan
to give our Nation energy security over
the decades to come. It is not.

It will only increase our reliance on
unsustainable, petroleum-based energy
sources. It undercuts recent progress in
developing renewable energy sources
and technologies that reduce pollution.
It undermines the reliability of our
electricity markets by opening the
door to more manipulation and merg-
ers and stalling regional efforts to im-
prove the transmission grid.

The Senate sent a decent energy bill
to conference, and we got back a frog.
The roster of squandered taxpayers’
dollars and squandered opportunities in
this bill is breathtaking to behold.

The American people could have ex-
pected that we could have learned from
this summer’s blackout—still fresh in
our experience and on our minds—and
used this bill to address what went
wrong and build upon what went right.

Incredibly, this bill does the oppo-
site. In New England, we have already
created a regional organization to in-
crease reliability of our transmission
liens. It was able to stop the blackout
from cascading farther into Vermont
and other States. Instead of using this
organization as a model, this bill actu-
ally discourages utilities in other re-
gions of the country from joining re-
gional organizations. It could also dis-
courage badly needed new investment
in the transmission grid.
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The bill also does not do enough to
protect consumers and ratepayers from
manipulation of energy markets. There
is no prohibition on the price-gouging
schemes employed by companies like
Enron, even through the Senate sup-
ported such protections by a wide mar-
gin.

The bill repeals a 70-year-old law to
restrict mergers of utility companies
with other companies where they have
no expertise. In the past, this practice
has caused financial troubles for utili-
ties and consequently, the ratepayers.

The American people could have
hoped that this bill would do more to
emphasize technological innovation
that would promote clean and sustain-
able energy. Instead, it barely holds on
to the status quo in incentives for re-
newable and energy efficiency. If we
are going to avoid future blackouts, we
have to decrease demand on the elec-
tricity grid as well as make improve-
ments to it.

But instead of working to advance
technologies to create jobs and reduce
pollution, we have a bill that gives oil,
gas, ethanol and nuclear companies
enormous subsidies.

At the same time, this bill fails to
address one of the biggest energy and
environmental issues facing our coun-
try: how to improve fuel efficiency
standards for cars and trucks. In fact,
the bill actually would enlarge a loop-
hole for huge SUVs that will actually
encourage more people to buy these gas
guzzlers. We all have heard of the SUV
dealerships that actually use the exist-
ing tax loophole in their TV ads.

The bill also hands Vermont drivers a
double whammy by mandating the use
of 5 billion gallons of ethanol by 2012,
while threatening deep revenue losses
to the Highway Trust Fund. Under this
bill, Vermonters and drivers in other
States could expect higher prices at
the pump due to this mandate, and
more potholes in their roads due to the
Trust Fund cuts.

While the bill fails to take any steps
forward on energy policy, it takes a
giant step backward on environmental
protections. When the Clinton adminis-
tration strengthened the requirements
for reducing smog around cities, it was
hailed as a major step toward reducing
asthma and other chronic illnesses.
Well, by postponing these ozone attain-
ment targets, no one will be breathing
easier after this bill except the special
interests.

Although you won’t be able to see
much through the smog when you’re
looking up, you might see more when
you’re looking down, and what you see
will be unwelcome.

This bill includes several new provi-
sions that let polluters off the hook
when it comes to reducing contami-
nates in groundwater and drinking
water. It protects producers of the gas-
oline additive MTBE from liability if
their product is found to be defective.
In Vermont and around the country,
States and communities face multi-
million dollar bills for cleaning up the
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MTBE that already has leached into
the groundwater.

At least one court has already found
MTBE producers liable for these clean-
up costs because of product defects,
and several other cases are pending. To
make sure these cases are stopped, the
energy bill makes the provision retro-
active, wiping out cases filed in Sep-
tember by several New York commu-
nities and New Hampshire.

The list goes on and on, and so do the
echoes of the ghostwriters’ voice in
this bill. This turkey would waive envi-
ronmental analysis for energy projects
on public lands. It would exempt oil
and gas drilling from requirements of
the Clean Water Act and Safe Drinking
Water Act. It would open coastal areas
to oil and gas development. It also
would reduce support for clean-coal
technology in favor of the conventional
dirty power plants.

This will simply mean that more
toxic pollutants like mercury will get
dumped on Vermont’s forests, lakes
and rivers.

Days after this administration en-
tered the White House, they closed the
doors to the public and started to put
together the energy industry’s wish
list of subsidies and environmental and
consumer protection rollbacks. Well,
Christmas came early this year for the
special interests.

The energy bill now before Congress
is stuffed with everything on that wish
list, plus just about everything else
that these special interests could
dream up when they were given the
chance.

The bill before us now costs three
times more than the proposal that the
administration first put on the table 2
years ago.

When you look at the list of special-
interest giveaways, it is no wonder the
bill was written behind closed doors.

The President and the Congress had a
real opportunity to produce a bill that
would lead the Nation toward balanced,
sustainable, clean energy production.
This bill fails on all counts.

Instead, we have 1,100 pages worth of
policies that will increase our depend-
ence on fossil fuels, prop up wealthy
energy corporations, repeal consumer
protections and threaten environ-
mental and public health. I do not see
how my Republican colleagues can any
longer justify their drastic cuts to
vital social programs while pushing
through this $100 billion, counter-
productive budget-buster for the en-
ergy industry.

TRIBUTE TO JOHN FITZGERALD KENNEDY

I would like to talk for a moment
about a more personal matter. Here we
are today, November 20, 2003, just two
days away from November 22. I think
back to 40 years ago on November 22,
1963. I was living in Washington, D.C.,
at that time, as a young law student.
My wife, Marcelle, and I were living in
a small basement apartment. She was
working as a nurse at the VA hospital,
then called Mount Alto, up on Wis-
consin Avenue, where the Russian Em-
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bassy is now. I was going to George-
town Law School downtown here in
Washington.

They say that anybody who was old
enough to remember on that November
22 remembers exactly where they were
when they heard the news about Presi-
dent Kennedy’s assassination. That is
true of anybody I have ever spoken
with.

I was in the law school library and
one of my classmates, who was not a
supporter of President Kennedy, came
in and told me the President had been
shot. I told him this was really not
funny, and then I realized he was cry-
ing. He was a person who had never
voted for President Kennedy but real-
ized the enormity of what had hap-
pened. When I saw his tears, I knew it
had to be true.

My wife and I did not own a car at
the time. I went outside and hailed a
cab to head back to our apartment. My
wife had worked the whole night be-
fore, and she was home asleep. I did not
want to call her. I wanted to tell her in
person what had happened.

I think I probably got in the only cab
in all of Washington that did not have
a radio. You can imagine my frustra-
tion as we started through the Wash-
ington traffic. As we drove down K
Street, where many stockbrokers have
their offices, we could see the screen
that normally displayed stock prices
was blank. That was an obvious signal
that they had closed the markets in
New York.

I saw Mrs. Kennedy’s brother-in-law.
As he would be chauffeured in a Rolls-
Royce to his brokerage house each
morning, I would watch with envy from
the bus as I went to work. I saw him
running into the street, frantic, trying
to hail a cab. I saw a police officer di-
recting traffic with tears coming down
his face.

When I got to our apartment, I
banged on the door and woke up my
wife. We turned on the television to see
the now famous announcement by Wal-
ter Cronkite—taking off his horn-
rimmed glasses, announcing the Presi-
dent was dead.

Just a short time before, President
Kennedy had given a speech at Amer-
ican University, a speech that I
thought laid out his focus for that
term and what most people believed
would be a second term. That was the
speech in which he said, ‘“We must
make the world safe for diversity.” I
would like to include a copy of this
speech with my statement.

We should think about this quote
these days. President Kennedy said,
“make the world safe for diversity.”’” He
did not say we should make the world
an exact copy of the United States. If
everybody knew they could follow their
beliefs and they could follow their sys-
tem of government, it would be a safer
world. But that was not to be.

I remember the next day when my
wife and I stood on Pennsylvania Ave-
nue with a half a million people watch-
ing as the cortege went from the White
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House up to the Capitol. It was silent.
It was so silent that as we stood there,
we could hear the traffic lights. Even
though the street was blocked off, the
traffic lights were still operating, and
from eight lanes away, you could hear
the click of the lights as they changed.
This is with half a million or more peo-
ple on that street.

Where we were standing, near the Na-
tional Art Gallery, almost from the
moment the cortege left the White
House, we could hear the noise of the
drums and the horses. I remember viv-
idly the riderless horse, the boots
turned backwards. It was a very spir-
ited horse. I recall his name was Black-
jack. He was skittering, his feet danc-
ing on the pavement. I can still hear
the click, click of his hooves. I remem-
ber a car going by with then-Attorney
General Robert Kennedy in it, his chin
on his hand, just staring straight
ahead, not seeing any of the crowd.
And, of course, I remember the coffin
being brought here to lie in state in the
Rotunda.

We heard the distinguished majority
leader at that time, Mike Mansfield, a
very close friend of John Kennedy, give
a eulogy. He spoke of President Ken-
nedy’s and Jacqueline Kennedy’s wed-
ding rings. She took her husband’s ring
from his finger. It was 40 years ago, but
I remember it so well.

I did not meet Senator Mansfield
until more than 10 years later when I
was the Senator-elect from Vermont. I
got to know him well and realized the
depth of his affection and his friendship
for President Kennedy, with whom he
had served in the Senate. It must have
been so difficult for him to give that
eulogy.

For two days, there were people—not
just officials from Washington, D.C.,
but people from all over the country—
who were stretched literally for miles,
waiting to pay their respects. I can
still see them huddled in their coats
with frost from their breath in the air
as they stood in line all night.

We stayed at our apartment to watch
the funeral, because we were expecting
our first child. We felt the crowd would
have made it too difficult to go back
downtown.

At the funeral, there were heads of
state marching from 1600 Pennsylvania
Avenue to St. Matthews. There were
Prime Ministers, Presidents, Kings,
Princes, and dictators. Someone came
up with the idea of having the rep-
resentatives march based on the name
of their country. The head of France
marched next to head of Ethiopia. Em-
peror Haile Selassie of Ethiopia
marched next to Charles de Gaulle.

The interesting thing about this is
the way the world came together. In
fact, for a while there was a rumor that
Premier Khrushchev might come. Re-
member, this was the height of the
Cold War. This was when President
Kennedy and Premier Khrushchev had
stared across oceans at each other dur-
ing the Cuban missile crisis. Khru-
shchev was dissuaded from coming by
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security considerations. Instead, he

personally went to the American Em-

bassy to sign the book of condolences.

This was the kind of unity that was

felt around the world.

Actually, I cannot think of any time
when we felt that kind of unity and
support for the United States, until the
tragedy, 38 years later, of September
11.

Everybody watched the television,
listened to the radio, or stood down-
town to watch the funeral. We saw on
television planes fly by in a missing
man formation followed by Air Force
One tipping its wing in salute. We ran
outside just in time to see the planes
which we had seen seconds before on
television fly over our heads.

Looking around, everybody else had
run outside too. We stood there, neigh-
bors and strangers.

At that time, there was so much op-
timism, so much hope, even though it
was at the height of the Cold War, and
even though we had just experienced
the Cuban missile crisis. After the
death of President Kennedy, we felt so
much of this optimism was lost.

I saw the unity come back after Sep-
tember 11. I don’t know if the optimism
will ever came back fully. We were op-
timistic of many things.

In my lifetime, we have seen so many
wonderful advances in science. When 1
was young, we had to worry about
polio. Our children and my two grand-
children will never have to worry about
those kinds of things. Our country has
had many wonderful advances and
much to be optimistic about. There
was unity and support from around the
world for the United States right after
that event, as there was right after
September 11. We are now in a time
where that unity is missing. I hope it
will come back.

I hope this weekend all Members of
this body—most of us are old enough to
remember that day—I hope we stop and
think what is best for this country. It
is time to start working together more
closely, with more support for each
other and the country, and it is time to
help restore some of the optimism. We
are a great country. We have survived
world wars, civil wars, Presidential as-
sassinations, and terrorist attacks. We
can survive much more—if not for our-
selves, for our children and for our
grandchildren.

Mr. President, I ask unanimous con-
sent to print President Kennedy’s 1963
commencement address delivered at
American University.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

REMARKS OF PRESIDENT JOHN F. KENNEDY,
JR. AT AMERICAN UNIVERSITY, WASHINGTON
D.C., JUNE 10, 1963
President Anderson, members of the fac-

ulty, Board of Trustees, distinguished

guests, my old colleague, Senator Bob Byrd,
who has earned his degree through many

yvears of attending night law school, while I

am earning mine in the next 30 minutes, la-

dies and gentlemen:

It is with great pride that I participate in
this ceremony of the American University,
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sponsored by the Methodist Church, founded
by Bishop John Fletcher Hurst, and first
opened by President Woodrow Wilson in 1914.
This is a young and growing university, but
it has already fulfilled Bishop Hurst’s en-
lightened hope for the study of history and
public affairs in a city devoted to the mak-
ing of history and to the conduct of the
public’s business. By sponsoring this institu-
tion of higher learning for all who wish to
learn whatever their color or their creed, the
Methodists of this area and the nation de-
serve the nation’s thanks, and I commend all
those who are today graduating.

Professor Woodrow Wilson once said that
every man sent out from a university should
be a man of his nation as well as a man of his
time, and I am confident that the men and
women who carry the honor of graduating
from this institution will continue to give
from their lives, from their talents, a high
measure of public service and public support.

“There are few earthly things more beau-
tiful than a University,” wrote John
Masefield, in his tribute to the English Uni-
versities—and his words are equally true
here. He did not refer to spires and towers, to
campus greens and ivied walls. He admired
the splendid beauty of the University, he
said, because it was ‘‘a place where those
who hate ignorance may strive to know,
where those who perceive truth may strive
to make others see.”

I have, therefore, chose this time and this
place to discuss a topic on which ignorance
too often abounds and the truth is to rarely
perceived—yet it is the most important topic
on earth: world peace.

What kind of peace do I mean? What kind
of peace do we seek? Not a Pax Americana
enforced on the world by American weapons
of war. Not the peace of the grave or the se-
curity of the slave. I am talking about gen-
uine peace—the kind of peace that makes
life on earth worth living—the kind that en-
ables man and nations to grow and to hope
and to build a better life for their children—
not merely peace for Americans but peace
for all men and women—not merely peace in
our time but peace for all time.

I speak of peace because of the new face of
war. Total war makes no sense in an age
when great powers can maintain large and
relatively invulnerable nuclear forces and
refuse to surrender without resort to those
forces. It makes no sense in an age when a
single nuclear weapon contains almost ten
times the explosive force delivered by all of
the allied air forces in the Second World
War. It makes no sense in an age when the
deadly poisons produced by a nuclear ex-
change would be carried by the wind and
water and soil and seed to the far corners of
the globe and to generations unborn.

Today the expenditure of billions of dollars
every year on weapons acquired for the pur-
pose of making sure we never need to use
them is essential to keeping the peace. But
surely the acquisition of such idle stock-
piles—which can only destroy and never cre-
ate—is not the only, much less the most effi-
cient, means of assuring peace.

I speak of peace, therefore, as the nec-
essary rational end of rational men. I realize
that the pursuit of peace is not as dramatic
as the pursuit of war—and frequently the
words of the pursuer fall on deaf ears. But we
have no more urgent task.

Some say that it is useless to speak of
world peace or world law or world disar-
mament—and that it will be useless until the
leaders of the Soviet Union adopt a more en-
lightened attitude. I hope they do. I believe
we can help them do it. But I also believe
that we must re-examine our own attitude—
as individuals and as a Nation—for our atti-
tude is as essential as theirs. And every
graduate of this school, every thoughtful cit-
izen who despairs of war and wishes to bring
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peace, should begin by looking inward—by
examining his own attitude toward the possi-
bilities of peace, toward the Soviet Union,
toward the course of the Cold War and to-
ward freedom and peace here at home.

First: Let us examine our attitude toward
peace itself. Too many of us think it is im-
possible. Too many of us think it is unreal.
But that is dangerous, defeatist belief. It
leads to the conclusion that war is inevi-
table—that mankind is doomed—that we are
gripped by forces we cannot control.

We need not accept that view. Our prob-
lems are manmade—therefore, they can be
solved by man. And man can be as big as he
wants. No problem of human destiny is be-
yond human beings. Man’s reason and spirit
have often solved the seemingly unsolvable—
and we believe they can do it again.

I am not referring to the absolute, infinite
concept of universal peace and good will of
which some fantasies and fanatics dream. I
do not deny the values of hopes and dreams
but we merely invite discouragement and in-
credulity by making that our only and im-
mediate goal.

Let us focus instead on a more practical,
more attainable peace—based not on a sud-
den revolution in human nature but on a
gradual evolution in human institutions—on
a series of concrete actions and effective
agreements which are in the interest of all
concerned. There is no single, simple key to
this peace—no grand or magic formula to be
adopted by one or two powers. Genuine peace
must be the product of many nations, the
sum of many acts. It must be dynamic, not
static, changing to meet the challenge of
each new generation. For peace is a process—
a way of solving problems.

With such a peace, there will still be quar-
rels and conflicting interests, as there are
within families and nations. World peace,
like community peace, does not require that
each man love his neighbor—it requires only
that they live together in mutual tolerance,
submitting their disputes to a just and
peaceful settlement. And history teaches us
that enmities between nations, as between
individuals, do not last forever. However
fixed our likes and dislikes may seem the
tide of time and events will often bring sur-
prising changes in the relations between na-
tions and neighbors.

So let us persevere. Peace need not be im-
practicable—and war need not be inevitable.
By defining our goal more clearly—by mak-
ing it seem more manageable and less re-
mote—we can help all peoples to see it, to
draw hope from it, and to move irresistibly
toward it.

Second: Let us re-examine our attitude to-
ward the Soviet Union. It is discouraging to
think that their leaders may actually be-
lieve what their propagandists write. It is
discouraging to read a recent authoritative
Soviet text on Military Strategy and find, on
page after page, wholly baseless and incred-
ible claims—such as the allegation that
“American imperialist circles are preparing
to unleash different types of wars . . . that
there is a very real threat of a preventive
war being unleashed by American impe-
rialists against the Soviet Union ... (and
that) the political aims of the American im-
perialists are to enslave economically and
politically the European and other capitalist
countries . . . (and) to achieve world domina-
tion.

Truly, as it was written long ago: ‘“The
wicked flee when no man pursueth.” Yet it is
sad to read these Soviet statements—to real-
ize the extent of the gulf between us. But it
is also a warning—a warning to the Amer-
ican people not to fall into the same trap as
the Soviets, not to see only a distorted and
desperate view of the other side, not to see
conflict as inevitable, accommodations as
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impossible and communication as nothing
more than an exchange of threats.

No government or social system is so evil
that its people must be considered as lacking
in virtue. As Americans, we find communism
profoundly repugnant as a negation of per-
sonal freedom and dignity. But we can still
hail the Russian people for their many
achievements—in science and space, in eco-
nomic and industrial growth, in culture and
in acts of courage.

Among the many traits the peoples of our
two countries have in common, none is
stronger than our mutual abhorrence of war.
Almost unique, among the major world pow-
ers, we have never been at war with each
other. And no nation in the history of battle
ever suffered more than the Soviet Union
suffered in the course of the Second World
War. At least 20 million lost their lives.
Countless millions of homes and farms were
burned or sacked. A third of the nation’s ter-
ritory, including nearly two thirds of its in-
dustrial base, was turned into a wasteland—
a loss equivalent to the devastation of this
country east of Chicago.

Today, should total war ever break out
again—no matter how—our two countries
would become the primary targets. It is an
ironical but accurate fact that the two
strongest powers are the two in the most
danger of devastation. All we have built, all
we have worked for, would be destroyed in
the first 24 hours. And even in the Cold War,
which brings burdens and dangers to so many
countries, including this Nation’s closest al-
lies—our two countries bear the heaviest
burdens. For we are both devoting massive
sums of money to weapons that could be bet-
ter devoted to combating ignorance, poverty
and disease. We are both caught up in a vi-
cious and dangerous cycle in which suspicion
on the other, and new weapons beget
counter-weapons.

In short, both the United States and its al-
lies, and the Soviet Union and its allies, have
a mutually deep interest in a just and gen-
uine peace and in halting the arms race.
Agreements to this end are in the interests
of the Soviet Union as well as ours—and even
the most hostile nations can be relied upon
to accept and keep those treaty obligations,
and only those treaty obligations, which are
in their own interest.

So, let us not be blind to our differences—
but let us also direct attention to our com-
mon interests and to means by which those
differences can be resolved. And if we cannot
end now our differences, at least we can help
make the world safe for diversity. For, in the
final analysis, our most basic common link
is that we all inhabit this plant. We all
breathe the same air. We all cherish our chil-
dren’s future. And we are all mortal.

Third: Let us re-examine our attitude to-
ward the Cold War, remembering that we are
not engaged in a debate, seeking to pile up
debating points. We are not here distributing
blame or pointing the finger of judgment. We
must deal with the world as it is, and not as
it might have been had history of the last
eighteen years been different.

We must, therefore, preserve in the search
for peace in the hope that constructive
changes within the Communist bloc might
bring within reach solutions which now seem
beyond us. We must conduct our affairs in
such a way that it becomes in the Com-
munists’ interest to agree on a genuine
peace. Above all, while defending our vital
interest, nuclear powers must avert those
confrontations which bring an adversary to a
choice of either a humiliating retreat or a
nuclear war. To adopt that kind of course in
the nuclear age would be evidence only of
the bankruptcy of our policy—or of a collec-
tive death-wish for the world.

To secure these ends, America’s weapons
are non-provocative, carefully controlled, de-

November 20, 2003

signed to deter and capable of selective use.
Our military forces are committed to peace
and disciplines in self-restraint. Our dip-
lomats are instructed to avoid unnecessary
irritants and purely rhetorical hostility.

For we can seek a relaxation of tensions
without relaxing our guard. And, for our
part, we do not need to use threats to prove
that we are resolute. We do not need to jam
foreign broadcasts out of fear our faith will
be eroded. We are unwilling to impose our
system on any unwilling people—but we are
willing and able to engage in peaceful com-
petition with any people on earth.

Meanwhile, we seek to strengthen the
United Nations, to help solve its financial
problems, to make it a more effective instru-
ment of peace, to develop it into a genuine
world security system—a system capable of
resolving disputes on the basis of law, of in-
suring the security of the large and the
small, and of creating conditions under
which arms can finally be abolished.

At the same time we seek to keep peace in-
side the non-communist world, where many
nations, all of them our friends, are divided
over issues which weaken western unity,
which invite communist intervention or
which threaten to erupt into war. Our efforts
in West New Guinea, in the Congo, in the
Middle East and in the Indian subcontinent,
I have been persistent and patient despite
criticism from both sides. We have also tried
to set an example for others—by seeking to
adjust small but significant differences with
our own closest neighbors in Mexico and in
Canada.

Speaking of other nations, I wish to make
one point clear. We are bound to many na-
tions by alliances. These alliances exist be-
cause our concern and theirs substantially
overlap. Our commitment to defend Western
Europe and West Berlin for example, stands
undiminished because of the identity of our
vital interests. The United States will make
no deal with the Soviet Union at the expense
of other nations and other peoples, not mere-
1y because they are our partners, but also be-
cause their interests and ours converge.

Our interests converge, however, not only
in defending the frontiers of freedom, but in
pursuing the paths of peace. It is our hope—
and the purpose of Allied policies—to con-
vince the Soviet Union that she, too, should
let each nation choose its own future, so
long as that choice does not interfere with
the choices of others. The communist drive
to impose their political and economic sys-
tem on others is the primary cause of world
tension today. For there can be no doubt
that if all nations could refrain from inter-
fering in the self-determination of others,
then peace would be much more assured.

This will require a new effort to achieve
world law—a new context for world discus-
sions. It will require increased understanding
between the Soviets and ourselves. And in-
creased understanding will require increased
contact and communications. One step in
this direction is the proposed arrangement
for a direct line between Moscow and Wash-
ington, to avoid on each side the dangerous
delays, misunderstandings, and misreadings
of the other’s actions which might occur at
a time of crisis.

We have also been talking in Geneva about
other first-step measures of arms control, de-
signed to limit the intensity of the arms race
and to reduce the risks of accidental war.
Our primary long-range interest in Geneva,
however, is general and complete disar-
mament—designed to take place by stages,
permitting parallel political developments to
build the new institutions of peace which
would take the place of arms. The pursuit of
disarmament has been an effort of this Gov-
ernment since the 1920’s. It has been ur-
gently sought by the past three Administra-
tions. And however dim the prospects may be
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today, we intend to continue this effort—to
continue it in order that all countries, in-
cluding our own, can better grasp what the
problems and possibilities of disarmament
are.

The one major area of these negotiations
where the end is in sight—yet where a fresh
start is badly needed—is in a treaty to out-
law nuclear tests. The conclusion of such a
treaty—so near and yet so far—would check
the spiraling arms race in one of its most
dangerous areas. It would place the nuclear
powers in a position to deal more effectively
with one of the greatest hazards which man
faces in 1963, the further spread of nuclear
arms. It would increase our security—it
would decrease the prospects of war. Surely
this goal is sufficiently important to require
our steady pursuit, yielding neither to the
temptation to give up the whole effort nor
the temptation to give up our insistence on
vital and responsible safeguards.

I am taking this opportunity, therefore, to
announce two important decisions in this re-
gard.

First: Chairman Khrushchev, Prime Min-
ister Macmillan and I have agreed that high-
level discussions will shortly begin in Mos-
cow looking toward early agreement on a
comprehensive test ban treaty. Our hopes
must be tempered with the caution of his-
tory—but with our hopes go the hopes of all
mankind.

Second: To make clear our good faith and
solemn convictions on the matter, I now de-
clare that the United States does not pro-
pose to conduct nuclear tests in the atmos-
phere so long as other states do not do so. We
will not be the first to resume. Such a dec-
laration is no substitute for a formal binding
treaty—but I hope it will help us achieve
one. Nor would such a treaty be a substitute
for disarmament—but I hope it will help us
achieve it.

Finally, my fellow Americans, let us exam-
ine our attitude toward peace and freedom
here at home. The quality and spirit of our
own society must justify and support our ef-
forts abroad. We must show it in the dedica-
tion of our own lives—as many of you who
are graduatng today will have a unique op-
portunity to do, by serving without pay in
the Peace Corps abroad or in the proposed
National Service Corps here at home.

But wherever we are, we must all, in our
daily lives, live up to the age-old faith that
peace and freedom walk together. In too
many of our duties today, the peace is not
secure because freedom is incomplete.

It is the responsibility of the Executive
Branch at all levels of government—Ilocal,
state and national—to provide and protect
that freedom for all of our citizens by all
means within their authority. It is the re-
sponsibility of the Legislative Branch at all
levels, wherever that authority is not now
adequate, to make it adequate. And it is the
responsibility of all citizens in all sections of
this country to respect the rights of all oth-
ers and to respect the law of the land.

All this is not unrelated to world peace.
“When a man’s ways please the Lord,” the
Scriptures tell us, ‘‘he maketh even his en-
emies to be at peace with him.” And is not
peace, in the last analysis, basically a mat-
ter of human rights—the right to live out
our lives without fear of devastation—the
right to breathe air as nature provided it—
the right of future generations to a healthy
existence?

While we proceed to safeguard our national
interests, let us also safeguard human inter-
ests. And the elimination of war and arms is
clearly in the interest of both. No treaty,
however much it may be to the advantage of
all, however tightly it may be worded, can
provide absolute security against the risks of
deception and evasion. But it can—if it is
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sufficiently effective in its enforcement and
if it is sufficiently in the interests of its
signers—offer far more security and far fewer
risks than an unabated, uncontrolled, unpre-
dictable arms race.

The United States, as the world knows,
will never start a war. We do not want a war.
We do not now expect a war. This generation
of Americans has already had enough—more
than enough—of war and hate and oppres-
sion. We shall be prepared if others wish it.
We shall be alert to try to stop it. But we
shall also do our part to build a world of
peace where the weak are safe and the strong
are just. We are not helpless before that task
or hopeless of its success. Confident and
unafraid, we labor on—not toward a strategy
of annihilation but toward a strategy of
peace.

The PRESIDING OFFICER (Mr.
ALEXANDER). The Senator from Ken-
tucky is recognized.

Mr. BUNNING. Mr.
thank you.

I rise to talk about the Energy con-
ference report and urge my fellow Sen-
ators to support this bill. We have
waited for a comprehensive Energy bill
for too long. I am pleased that we have
before us a good energy policy bill
which we can send to the President of
the United States.

The conference bill is not perfect. I
don’t believe I have voted for a perfect
bill in the last 17 years. But no bill we
ever pass around here is perfect. But it
is a good compromise that will help our
country meet its future energy needs.
This agreement will mean more jobs
and more money in American’s pocket-
books and create more than a million
jobs across this country. We are al-
ready on the upturn of an economic re-
cession. This bill will help kick our
economy into high gear.

A good energy policy must strike a
balance between energy production and
conservation. This bill does just that
by including increased energy produc-
tion while also doing more to encour-
age conservation and smarter energy
use.

I know this bill was difficult to get
out of conference. I watched my chair-
man for almost 2 months suffer with
this bill. Under his leadership and the
leadership of Senator GRASSLEY, we
have before the Senate a solid piece of
legislation that provides energy policy
and tax incentives to promote produc-
tion and energy efficiencies throughout
and the use of cleaner burning fuels.

In the wake of our ongoing problems
in the Middle East, now more than ever
a sound energy policy is a critical part
of our national security. We must have
a reliable source of energy and we must
cut our reliance on foreign oil. Pres-
ently we depend on foreign nations, in-
cluding the Middle East, for nearly 60
percent of our Nation’s o0il supply.
While we appear to be moving away
from combat in Iraq, we still have
many problems there. There is still a
lot of uncertainty in the Middle East.
We need to increase our own produc-
tion of energy because it is more im-
portant than ever right now. It is too
important and there is too much insta-
bility in the world not to pass this bill.

President, I
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We do not want the United States of
America at the mercy of other coun-
tries just to keep our engines running
and our lights on. This Energy bill will
help increase our energy independence
by increasing domestic production of
energy and reducing our reliance on
foreign sources.

This bill allows for and encourages
through tax credits more oil and more
natural gas exploration. The bill also
includes clean coal provisions that I
helped write, to increase domestic pro-
duction, while also improving environ-
mental production soundness. In my
home State this means jobs, a lot of
jobs, and a cleaner place to live.

Clean coal technology will result in a
significant reduction in emissions and
a sharp increase in energy efficiency.

I am proud to be from a coal State.
Generations of Kentuckians have made
their living in the coal fields and coal
mines of Kentucky. For the last dec-
ade, coal in Kentucky was on the down-
turn because of legislative and regu-
latory policies from the Federal Gov-
ernment which forced electricity gen-
eration to invest in natural gas-fired
facilities instead of coal.

I am glad to see we have turned
things around and are taking steps to
make sure coal continues to play a
vital role in meeting our future energy
needs. This focus on clean coal is good
for the environment. It is certainly
good for the economy and for putting
folks back to work.

The Energy bill encourages research
and development of clean coal tech-
nology by authorizing nearly $2.6 bil-
lion in appropriations for the Depart-
ment of Energy to conduct programs to
advance new technologies. Almost $2
billion will be used for the clean coal
power initiatives where the DOE will
work with industry to advance effi-
ciencies, environmental performance,
and cost competitiveness of new clean
coal technologies.

The energy tax package includes $2.5
billion for coal-fired companies to in-
vest in clean coal technologies and pol-
lution control equipment. I am pleased
to see that the bill also authorized an
additional $2 billion for clean air pro-
grams which will encourage the use of
pollution control equipment and the
next generation of clean coal genera-
tors.

The 21st century economy will re-
quire increased amounts of reliable,
clean, and affordable electricity to
keep our Nation running. This bill rec-
ognizes that coal must play an impor-
tant role in our energy future.

Today, more than half our Nation’s
electricity is generated from an abun-
dant low-cost domestic coal. We have
over 275 billion tons of recoverable coal
reserves. This is nearly 30 percent of
the world’s coal supply. That is enough
coal to supply us with energy for more
than 250 years.

This Energy bill also includes fuel
provisions that I pushed hard for that
will help make fuel burn cleaner. The
bill requires the use of 5 billion gallons
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per year of renewable fuels such as eth-
anol and biodiesel in gasoline by the
year 2012. The bill also provides tax
credits to encourage the use of these
fuels. Increasing the use of alternative
fuels will help farmers while also in-
creasing domestic energy production
and lessening our dependence on for-
eign oil.

The bill also addresses electricity.
Kentucky is the second lowest electric
rate State in the Union. It just fell
below Idaho. Much of Kentucky’s low
rates come as a result of our coal pro-
duction. The low rates also come from
Kentucky’s decision to put Kentucky
consumers first before consumers out-
side of the State.

I do not believe this bill goes far
enough to prevent FERC from imple-
menting SMD permanently or pre-
venting mandatory RTOs. I do believe
this bill is a good compromise. The bill
delays until 2007 FERC’s plan to create
its SMD and allows companies to par-
ticipate in RTOs voluntarily.

Some of the electric provisions are
especially good for Kentucky. More
than one-third of Kentucky’s elec-
tricity comes from rural electric coop-
erative distributors. This bill will help
the consumer-owners of Kentucky’s 26
electric cooperatives to stay in busi-
ness and maintain the State’s status as
having the lowest residential or second
lowest residential rates in the country.

I worked hard in the Senate Energy
Committee to ensure that the small
rural electric cooperatives in Kentucky
are not subject to expensive FERC ju-
risdiction that could raise consumers’
rates without improving the reliability
of the electric utility system. This is a
big issue for our cooperatives in Ken-
tucky that serve only a few thousand
customers and do not have bulk trans-
mission.

This bill specifically codifies RUS
borrowers’ existing exemption from
FERC regulation and expands the ex-
emption to include small electric co-
operatives that sell less than 4 million
megawatts of electricity per year. This
is also called the small utility exemp-
tion.

The bill also minimizes other new
regulatory burdens on cooperatives. I
am pleased to see this bill does not in-
clude new regulatory programs such as
environmental mandates that would
have raised consumers’ electric rates.

I hope the Senate passes the Energy
bill this week so we can make our envi-
ronment, economy, and national secu-
rity stronger.

Thank you, Mr. President, for the
time, and I yield the floor.

Mr. DOMENICI addressed the Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from Il-
linois is to be recognized.

Mr. DURBIN. Mr. President, I am
happy to yield to the Senator from
New Mexico, who has asked permission
to speak for a few moments.

I say to the Senator, whatever time
you would like, I would be happy to
yield for that purpose.

CONGRESSIONAL RECORD — SENATE

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Mexico.

Mr. DOMENICI. Thank you,
President. I will not take too long.

I wish to speak a moment to the Sen-
ator from Kentucky.

First, I say to the Senator, I chair
the Energy Committee, and I am very
pleased that Kentucky has contributed
you to the committee. You bring to us
an enthusiastic approach to America’s
self-sufficiency, not the gloom and
doom of: We can’t make it, we can’t do
it. You are always there saying: We
ought to do it. Why don’t we do it?

I am very pleased we were able to put
in this new law a series of provisions
that permit the Senator to come to the
floor and speak with optimism about
coal of the future, coal and America’s
future. Of course it is parochial but it
is national.

The Senator’s State is a coal pro-
ducer but it is a part of America. Ken-
tucky is a State in the Union. Your
State does not want to go down in coal.
As I understand it, you want coal to go
up. You do not want ‘“‘King Coal” dead.
You want “King Coal’’ alive.

The first thing I want to do is say to
the Senator, it is very interesting to
see how you interpret this and how
others interpret it—that all these coal
provisions are a giveaway to big busi-
ness. I did not hear the Senator men-
tion big business once, not because
they are not going to be involved, but
I think it is because the Senator under-
stands you are not going to produce
new, clean coal generators with non-
profit organizations.

I guess the Senator assumes, as I do,
that some coal company is going to
apply to the Department of Energy to
do this. Is that not right, I ask the Sen-
ator?

Mr. BUNNING. Absolutely. The Sen-
ator is absolutely right.

Mr. DOMENICI. So one can stand up
and say: There must have been great
lobbying from the coal companies.

Well, the coal companies did not
have to lobby. All we had to do was
have a brain and to know there is coal
and say: Well, what are we going to do
so somebody will invest money in coal,
servicing our country in a bigger and
better way?

If it turns out some choose to come
to the floor and label that indecent lob-
bying by a big company, I am sorry, we
could have done this if no coal com-
pany ever visited us, I assure you.

I say to the Senator, we have Sen-
ators like you who told us about it.

Mr. BUNNING. I assure the Senator
from New Mexico that I was not lob-
bied by coal companies. But I sure was
lobbied by the small electric producers
in Kentucky.

Mr. DOMENICI. Absolutely. The
truth is, whatever you lobbied for as a
Senator, that is your privilege. Nobody
could say you should not work for coal
in this bill, that you ought to just
abandon it, that you should not do that
because that is representing an inter-

Mr.
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est. Of course. Well, if there are no in-
terests, there is nothing going on.
Right? We just as well might go to
sleep and forget about it.

Another thing that is interesting, we
have had at least three Senators come
to the floor, including my cohort from
New Mexico, saying they are against
electricity provisions because they
wanted FERC to have more power.

Now, I did not have the luxury of
making speeches about FERC. I had to
write something. And here we have one
Senator saying FERC should have run
the whole electric system in the coun-
try. Right?

Then we have this Senator. He is
over here saying: You almost went too
far, where we skinnied back on FERC’s
power. We said it can phase in over
time. Right?

You were not sure of that. If you had
been writing it, and did not have any-
body else pressuring you, you would
have written it more in favor of your
State. But, you see, I did not have the
luxury of writing one for each State,
one that affects you up the road.

Then there is another State—such as
Pennsylvania—saying: We don’t do
business like they do. We want a whole
different electricity provision. I heard
that. I could not write one for them,
too. Right?

Mr. BUNNING. Fifty different ones.

Mr. DOMENICI. The last time they
used to write two was before the Civil
War. They wrote one for the South and
one for the North. But I told them:
Why don’t you cut it in four pieces and
we will write four of them? Right? But
there aren’t four countries; there are
just the States. So we did the best we
could. I think it is a good provision.

Now, what else about it? I share with
you, right now, on the electric provi-
sion that here is the study. So every-
body can see it—it is the first time it
has been on the floor of the Senate. It
is entitled ‘“‘Interim Report: The
Causes of the August 14th Blackout in
the United States and Canada.” I do
not think I will ask that it be printed
in the RECORD. I will refer to it. We
have gone through it and we have
looked at what they said.

Let me say to my friend, it says that
the principal reason we had a blackout
was that all of the States, with their
various utility systems, had what are
called reliability standards.

Now, I am not a technician, but reli-
ability means something pretty com-
mon and ordinary. I can talk reli-
ability at home in an evening with my
wife. We talk a lot about this, and she
should know what that is. Reliability
standards means that you appro-
priately and prudently load your elec-
tric wires so they are not so overloaded
that something happens, or that they
are clean and they do not have things
imposing upon their reliability.

This said it was nothing dramatic. It
was not that we have an old, wornout
system. Somebody said we had a Third
World system. No, no, we do not. We
have a first world system, not a third
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world system. When we have a black-
out, it is big news. That is because we
have a first-rate system. You know the
third-rate systems nobody cares about
because they are not working anyway.

So the truth is, this little report says
the biggest reason it went out was reli-
ability.

Well, guess what. For all the things
we did so wrong in this bill, one of the
principal things we provided was man-
datory reliability standards. No more
cheating, fudging, hiding a little, and
overloading the lines during heavy use,
and saying: Well, nobody will do any-
thing—except when it blows out. Then
we all find out.

So I say to everybody, we did the re-
port. You wondered what happened.
You got the study. You got a bill. The
bill says, if you pass this bill, it is
fixed. Right?

Mr. BUNNING. Right.

Mr. DOMENICI. Contrary-wise, do
what some have suggested, throw the
bill out, and you are right back where
we were. You are right back where we
were. You can sit around and wait for
a blackout, just playing with your
hands, worrying, sweating, saying:
When will it occur?

At least this bill says we know why it
occurred, and we are not going to let it
occur again. The Feds are going to fine
anybody who is lazy and loafs around
and doesn’t clean up the lines. In fact,
the report is pretty good that they are
going to be on them to get the trees off
the lines. That would be good news; we
don’t have to go out there line by line.
But that is part of the reliability.

The point I make is, for every issue
people have raised on the floor that
this bill doesn’t do or fails to do, on the
other hand it does and it doesn’t fail
to. Every time people say ‘‘we don’t
like it because,” there is something in
it to say, ‘“‘but we do like it because.”
I regret that it can’t be every single
Senator taking the floor and saying:
Everything in it is precisely what I
want.

I am glad we have people such as the
Senator from Kentucky who Kknows
that can’t happen.

Mr. BUNNING. I thank the Chair.

Mr. DOMENICI. I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from I1-
linois is recognized.

Mr. DURBIN. Mr. President, obvi-
ously, I am in opposition to this En-
ergy bill. The Senator from New Mex-
ico is my friend. We go nose to nose
and toe to toe and fight on a lot of
issues. We are in real disagreement
over this bill. But I respect him and
like him very much. When we do come
together on issues such as mental
health parity, it is a wonderful feeling
for us to be on the same side fighting
together. Unfortunately, today that
may not be the case, but tomorrow I
hope it is. I have a great deal of respect
for him and for all the hard work he
and his staff and so many others put
into this legislation.

What I like about Senator DOMEN-
1cI—I guess most of all—is his candor.
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He tends to play cards with the cards
face up. You know what you are deal-
ing with. He is very honest and plain-
spoken. That is a refreshing virtue and
quality in this world of politics. He was
quoted on the floor the other day, talk-
ing about this Energy bill:

We know that as soon as you start reading
the language, we are duck soup.

That is what he said. I have to say to
the Senator from New Mexico that I
have read some of the language. It
looks like a duck, it walks like a duck,
and it sounds like a duck. It is a duck.
And we are in the soup if we enact it.

There are provisions in this bill that
are very good for America and very
good for my home State, provisions
which I have long fought for through-
out my congressional career: Expand-
ing the use of ethanol, expanding the
use of biodiesel. These are positive
steps to help farmers, rural commu-
nities, to clean up air pollution in a
sensible way, to provide energy re-
sources which are not being used as
much as they should. You might not
expect to hear that from a Senator
from Illinois because we have the larg-
est ethanol production in the Nation. I
have been honored to represent a con-
gressional district that includes Deca-
tur, IL, home of Archer Daniels Mid-
land, the largest single ethanol pro-
ducer in the Nation.

I came to this issue with some
knowledge and with an inclination to
try my best to expand ethanol.
Throughout my public career, I have
done it. I have been chairman of the
congressional alcohol fuels caucus. I
have introduced legislation, sponsored
it. I have led efforts with letters and
speeches, just about all you can do to
promote ethanol. If it is enacted, the
ethanol provision in the bill will be the
most dramatic expansion in the Na-
tion’s history. I certainly support it.

To all of my friends in the farm com-
munity back home who are dis-
appointed because I oppose this bill,
trust that my commitment to ethanol
is not going to change. I am just going
to hope that the next venue, the next
opportunity to discuss ethanol, will be
in a much different bill, a much better
bill.

Sadly, what is included in this bill,
beyond the ethanol provisions and the
biodiesel provisions and efforts to look
for new ways to burn coal in an envi-
ronmentally safe way, many of the pro-
visions are very bad, very troublesome.

Tomorrow we will have a vote. That
vote will decide whether this bill goes
forward to final passage. It really is
the key vote. It is going to be close,
probably within one or two Senators’
votes. They will decide what happens
to this Energy bill. It is my hope that
the Senators who are on the fence now
or worried about the vote will consider
several things.

First, we can do better. If this is sup-
posed to be an Energy bill for Amer-
ica’s future, we can do so much better.
Take any family in your State, wher-
ever you are from—Tennessee, Illinois,
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New Mexico, or Delaware—sit down
with them and say: When it comes to
the energy future of America, what is
the first thing we ought to look at? My
guess is that most of those individuals,
with no particular scientific or tech-
nical knowledge, will say: How about
all the gasoline we are burning in our
cars and trucks? That is the most obvi-
ous use of energy in America.

It is the No. 1 use of imported petro-
leum products, conversion into gaso-
line to fuel our cars and trucks. So you
would assume that in this lengthy bill,
the first chapter of the bill would re-
late to how we can burn this gasoline
more efficiently, how we can reduce
our consumption of gasoline, how we
can make our cars and trucks more
fuel efficient so there is less pollution
and less dependence on foreign oil.

Most Americans would assume that.

Well, there is bad news. You can
search this new law that is being pro-
posed, page after page after page for
1,400 pages, and find precious little, if
any, reference to fuel efficiency and
fuel economy of America’s cars and
trucks. Why? How can we in good faith
say to the American people that we are
concerned about our energy security
and energy independence without ad-
dressing the fuel efficiency of our cars
and trucks?

There was a time, in 1975, when the
average fuel efficiency was about 14
miles a gallon. Congress passed a law
that almost doubled that fuel effi-
ciency to 27.5 miles a gallon by 1985.
That was 18 years ago. You ask your-
self: How good are we today? Have we
improved on that mark? Are we doing
better than 27.5 miles a gallon on aver-
age? The answer, sadly, is no. We have
gone in the opposite direction. We are
closer now to 22 miles a gallon.

What has happened in 18 years? No
leadership—not from Congress, not
from the President—no leadership that
leads us to more fuel efficiency. In-
stead, we have left it to the forces of
the marketplace. There are many here
who believe that is all we need to
worry about; let the market work its
will.

The market has worked its will and,
as a result, we are selling cars that are
less and less fuel efficient. We are im-
porting more oil from overseas and
burning it to fuel heavier, less fuel-effi-
cient vehicles. In fact, this Congress, if
it has shown any leadership, has gone
in the opposite direction. We have cre-
ated tax incentives for people to buy
the most inefficient cars and SUVs in
America, these monstrous Humvees
that come rolling down the highway.
We are going to give you a great big
tax credit if you will buy those. Do you
know why? Those big old monsters get
between 9 and 15 miles a gallon. We
will give you an incentive to buy those.

Yet when it comes to incentives to
buy fuel-efficient cars, hybrid vehicles,
we are going to have to phase that out.
We do have a deficit.

Isn’t that upside down? Shouldn’t we
be thinking about encouraging more
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fuel-efficient vehicles if we truly want
to lessen our dependence on Saudi Ara-
bia and Middle Eastern oil? That is ob-
vious to most people in the State I rep-
resent. It is obvious to most Ameri-
cans. It certainly was not obvious to
the sponsors of this Energy bill. They
wrote this bill listening to Detroit. The
automobile manufacturers in Detroit—
I have worked with them on a number
of issues—are just plain wrong on this.
They have fought tooth and nail every
proposal to bring more fuel-efficient
vehicles to America.

Do you want to hear the irony of this
situation? The irony was brought out
by a disclosure—quoting here from the
Baltimore Sun of November 19, 2003.
Listen to what they wrote:

Chinese leaders are worried about their na-
tion’s growing dependence on imported oil.
What’s more, pollution from such fossil fuels
threatens to become a parallel concern as
China’s booming economy matures.

So they’ve hit upon an obvious energy
strategy that somehow has eluded U.S. law-
makers: conservation.

In what should be an embarrassing jux-
taposition for leaders here, China is moving
to impose tighter fuel-efficiency rules on
cars and SUVs than the U.S. requires, while
Congress is adopting an opposite approach—
boosting domestic production of fossil fuels
to meet all-but-unchecked demand.

. adds insult to injury by subsidizing
the purchase of monster gas-guzzlers, such as
the Humvee.

They conclude:

The Senate still has a chance to stop this
monstrosity [the Energy bill]. It should take
a cue from China and prepare for the future,
instead of squandering precious resources
trying to maintain an unsustainable past.

Chinese thinking on energy is very
clear, I might say. It is the thinking of
American politicians that is inscru-
table. How in the world can we be talk-
ing about energy independence and ig-
nore fuel efficiency for the cars and
trucks we drive? That, sadly, is the re-
ality of this legislation. That is why it
cannot be taken seriously. You cannot
believe this is the best the Congress in
America can produce to deal with en-
ergy, without addressing that issue.

There is another issue here which I
think goes to questions of justice and
fairness, maybe even morality. I hate
to raise that question, but we hear a
lot about morality and virtue and val-
ues on the floor of the Senate. Occa-
sionally, we should apply those same
words to the legislation we consider.
That relates to section 1502 of this leg-
islation.

Section 1502 of this legislation has
created a ‘‘get out of jail free card’ for
the producers of MTBE. What is
MTBE? It is a substance that has been
added to gasoline for years in America
to reduce the tailpipe emissions and to
make your engine run more smoothly.
It is what is called an oxygenate. You
probably didn’t even know it was there.
But it is blended with gasoline for
those purposes, as an oxygenate. It is a
product of waste products of the oil-
processing procedure. So it is a pretty
cheap commodity. It has been blended,
for years, with gasoline in the United
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States. Other oxygenates include eth-
anol, which I referred to earlier, and,
like alcohol, it is benign and doesn’t
really threaten the environment.

But MTBE—this additive—turns out
to be extraordinarily dangerous. It is a
poison, a toxic substance which, if it
leeches into a water supply, can make
it undrinkable, at best, and dangerous,
at worst, leading those who consume it
to a greater likelihood of serious ill-
ness and disease, even the potential of
cancer.

So what has happened across the
United States is that the oil companies
that use MTBE as an additive learned
that when the underground storage
tank at your gas station started to
leak—Ilittle drips day after day—ulti-
mately, that MTBE-blended gasoline
would reach the water table under the
ground, and the water supply of the
community where the gas station was
located. As it reached the water sup-
ply, it didn’t biodegrade but continued
to be toxic and lethal. As a result, the
consumers, the families, the children,
and the schools that consume this
water were at a public health risk.

Well, this contamination has now
spread across the United States. It is in
Illinois and in many other States. Let
me show you how bad this is.

Here is a map showing States with
MTBE contamination in ground drink-
ing water. The Presiding Officer’s
State of Tennessee does not have con-
tamination in drinking water but does
have contamination sites. Tennessee
has 1,394 MTBE contamination sites. I1-
linois, where I live, has 9,546 MTBE
contamination sites. Look at this map
of America. You can see that where
MTBE has reached the ground water,
and now the drinking water, we have
the public health hazard that has swept
across America. Only six States in the
continental United States have not
been touched by this. Hawaii has not
but Alaska has. Alaska’s drinking
water has been contaminated as well.

Why is this important? Because, for
the first time in my memory, and I
have asked my legal staff to keep look-
ing—I may be wrong—we have decided
to put into legislation protection from
liability for product liability cases
that are filed against MTBE producers.
If you are an oil company that had
MTBE blended with your gasoline and
it ended up contaminating drinking
water, causing a public health hazard,
this bill, in section 1502, says, for you,
you are in luck, you get a ‘‘get out of
jail free card.”

How can we do this? How can we, in
all fairness, say the corporations and
businesses that made a conscious deci-
sion to use this additive, and because
of the use of this dangerous substance
are endangering the public health and
lives of Americans, will somehow be
free of liability?

One of the first things we decided in
America—those who sat down and, in
their wisdom, created our Constitu-
tion—was that we would do away with
royalty; we weren’t going to give peo-
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ple titles such as ‘‘princes” and ‘‘vis-
counts” and whatever it happened to
be in the old country. No, in America it
is different. There is no royalty. We are
all the same. People are treated the
same. The highest and the lowest in
rank in America are held accountable.

But that is not the case when it
comes to this Energy bill because if
you happen to be an oil company with
MTBE contamination, we are going to
treat you like royalty with a ‘‘get out
of jail free card.” We are going to say
that you are not going to be held re-
sponsible as will the business next door
selling another product. That is just
plain wrong.

Senator DOMENICI came to the floor
and said repeatedly—understand, he
turns the cards over so there is no
doubt what is going on. He says: Under-
stand what this bargain was. If you
want ethanol, you want to sell more
ethanol—the o0il companies hate eth-
anol; they don’t make ethanol. In order
for them to go along with this bill, in
order for the oil company giants to
agree to promoting ethanol in Amer-
ica, we had to give them this MTBE
waiver of liability. Those are not my
words. I think they are an accurate
paraphrase of Senator DOMENICI’S
words, repeated many times on the
floor of the Senate. He said: If you
don’t give the oil companies this pro-
tection from liability for their own
wrongdoing, from product liability law-
suits, frankly, there is going to be no
ethanol in your future.

Isn’t it a sad outcome that we would
turn our backs on 153,868 MTBE con-
tamination sites in America and say to
the communities, to the towns and cit-
ies, the subdivisions and the families,
to the individuals who are harmed by
this MTBE: We are sorry, you will not
have a day in court. You will not be
able to hold the people accountable
who ended up endangering your family.
Why? Because we had to strike a polit-
ical deal. We had to say that when it
came to using ethanol—which is a be-
nign substance, environmentally ac-
ceptable—we had to swallow hard and
say to the makers of MTBE and the oil
producers that we are going to let
them off the hook.

Do you know what else is in this bill?
It is not just a protection from liabil-
ity. Imagine this, if you will. We pro-
vided in this bill that you can continue
to sell MTBE in the United States
until 2014. Now, here is a substance
that we know is damaging the environ-
ment in 153,858 contaminated sites, and
this bill gives the companies the ex-
press permission to continue to sell it
in America. It goes on to say that any
Governor or the President can stop the
MTBE ban for any State or region,
which means 2014 is not a real deadline.
Then, to add the ultimate insult, it
gives to the industry $2 billion to tran-
sition away from MTBE.

My mind is spinning to think that
Congressman DELAY of Texas, who sup-
posedly is the author of this, was so au-
dacious as to walk into the conference



November 20, 2003

and say: Here is the deal, my friends.
This lethal chemical in gasoline can
continue to be sold in this country for
11 or 12 more years, and any Governor
or President can extend the sale of that
beyond that period; any company that
wants to stop selling it is going to get
a Federal subsidy to a total tune of $2
billion; and, furthermore, while this
MTBE additive continues to contami-
nate water supplies and endanger pub-
lic health, we are going to make sure
that those who are injured, the inno-
cent victims across America, cannot go
to court and sue under a product liabil-
ity claim.

How can we do this? How can we in
good conscience do this? How can we
ignore this section of the bill, this out-
rageous section of the bill?

Frankly, this is good reason to say to
our friends who have worked long and
hard on this conference report:
Enough; send this bill back for more
work. Remove this outrageous section
about MTBE. Protect innocent Amer-
ican families and communities, and do
it now.

There are those who argue, frankly,
that there are other lawsuits that can
be filed, that you don’t have to use the
product liability theory. Here is a law-
suit that was filed in Lake Tahoe, CA,
South Tahoe Utility District v. ARCO,
Atlantic Richfield Company. Here is
what the jury verdict was in the case.

Lyondell—the maker of the MTBE
additive—Lyondell’s MTBE was defec-
tive in design because Lyondell failed
to warn of the environmental risks.

They went on to say: Gasoline con-
taining MTBE refined by the other de-
fendants at trial was defective in de-
sign because the environmental risks
of MTBE outweigh the benefits and the
refiners failed to warn of its risks.

They went on to say: There is clear
and convincing evidence that Lyondell
and Shell acted with malice as they de-
veloped, promoted, and distributed
their defective MTBE products.

What this tells us is that the compa-
nies which were sued knew they had a
dangerous product, they continued to
make it, continued to sell it, and con-
tinued to endanger people. Not only are
they clearly guilty under a product li-
ability standard, they are guilty, I
think, in the worst scenario. As I recall
from law school, it is whether they
knew or should have known. This is not
a ‘‘should have known” situation. The
wrongdoers with MTBE actually were
found, in this case, to have known it
was a dangerous product.

Yesterday, I came to the floor and
talked about this MTBE issue. I no
sooner left the floor than the oil indus-
try decided to put out a rebuttal to the
remarks I had made on the floor. It is
a lengthy rebuttal, but I would like to
address the elements in it.

Frankly, they were plain wrong and
the record should be set straight. I
stated in my floor statement yesterday
and I repeat again today, there were al-
ternatives to MTBEs in the 1990s. Some
would have you believe we had no
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choice when it came to oxygenate; it
was MTBE or nothing. But listen to
this: The MTBE manufacturers knew
conclusively by 1984 that MTBE was a
dangerous product that could contami-
nate water wells throughout the
United States. They misled the Envi-
ronmental Protection Agency in direct
responses to inquiries in 1986 when
they claimed they were unaware of
MTBE water contamination.

Because of this deception by the
MTBE companies about the dangers of
their product and their efforts to dis-
credit anybody who said otherwise, the
industry increased its production at
the expense of the alternative oxygen-
ate, ethanol.

It should be noted, MTBE, as I said
earlier, is a waste product, cheaper
than ethanol. Had the manufacturers
of MTBE disclosed the truth about
MTBE contamination, the ethanol in-
dustry would have done quite well, and
Congress might or could have prohib-
ited this product at a very early stage.
But because of the active deception of
the MTBE industry, starting with their
knowledge in the 1980s of the danger of
their product, this didn’t happen.

I went on to say that MTBE was
found to be a probable cause of cancer.
I spent a lot of my years on Capitol
Hill fighting the tobacco companies. I
know how they work. The MTBE gang
is up to the same bag of tricks. They
are now starting to dispute medical
evidence as to whether MTBE is dan-
gerous.

The industry, in rebuttal to my re-
marks, said:

MTBE is one of the most widely studied
chemicals in commerce, including pharma-
ceuticals, and that the overwhelming major-
ity of scientific evaluations to date have not
identified any health-related risk to humans
from the intended use of MTBE in gasoline.

Then they go on to cite ‘‘numerous
government’”’ and ‘‘world-renowned
independent health organizations’ hav-
ing found no sufficiently compelling
reason to classify MTBE as carcino-
genic.

Let me tell you, the MTBE industry,
like the tobacco industry, when it
comes to playing games with medical
evidence, is plain wrong. The Univer-
sity of California at Davis concluded
that MTBE is a known animal car-
cinogen.

In addition, the director of the Gen-
eral Accounting Office’s Office of Nat-
ural Resources and Environment testi-
fied before Congress in May 2002 and
stated:

An interagency assessment of potential
health risks associated with fuel additives to
gasoline, primarily MTBE, concluded that
while available data did not fully determine
risk, MTBE should be regarded as a potential
carcinogenic risk to humans. . . . A primary
rule in epidemiology is ‘‘Absence of evidence
of risk is not evidence of absence of risk.”

The data has been coming in leading
community after community, jury
after jury, to conclude that this dan-
gerous product might or could have en-
dangered the health of Americans.
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The removal of MTBE, as I said yes-
terday, is a growing problem. Their in-
dustry spokesman said:

It’s more water soluble and can be trans-
ported more readily in soil and water than
other gasoline constituents.

I will tell you this: The largest
MTBE manufacturer in the United
States, Lyondell, has already been
forced to revise its product safety bul-
letin and state, in their own industry
safety bulletin:

A relatively small amount of MTBE, less
than 1 part per billion, can impart a dis-
pleasing taste and odor to water.

The U.S. Geological Survey has de-
termined MTBE is the second most fre-
quently detected pollutant in the
United States, second only to chlorine,
which is intentionally added to water,
to give you an idea of how pervasive
this issue is.

I also stated that the defective prod-
uct claim is the most effective to se-
cure relief against MTBE. The industry
denies it. Yet what we have found is
this: We have had to, in most commu-
nities across America, dig up gasoline
storage tanks because they leaked. It
was through the Leaking Underground
Storage Trust Fund—the LUST fund—
that a lot of this was paid for. We did
it because we found this leaking gaso-
line was contaminating underground
wells and aquifers.

The point I make is this: Despite our
best efforts to dig up these under-
ground storage tanks, the problem
across America has not abated. About
half of the States have reported finding
MTBE they can still attribute to leak-
ing tanks and suspect it came from
other sources, even above-ground tanks
to store fuels.

The point I would like to make is
this, for those who are attempting to
rebut my remarks of yesterday: The
problem with MTBE has not gone away
and is not likely to go away soon. What
this legislation is designed to do is to
hold those wrongdoers, those producers
of MTBE, harmless from liability in
product liability lawsuits for selling an
inherently dangerous and defective
product, a product which the industry
has known since 1984 would contami-
nate water supplies and endanger pub-
lic health.

This, in my mind, is the ultimate in
irresponsibility. Frankly, I would like
to say to my friends in the farm com-
munity who have said to me, You have
to look the other way; we have to allow
ethanol to expand even if it means en-
dangering the lives of people from con-
taminated water in public water sup-
plies—I would like to say to them, re-
member what you said yourself.

The president of the Illinois Farm
Bureau, Ron Warfield, a good friend of
mine, called and spoke to me about
this issue. He has testified before Con-
gress, and he said:

We recognize the urgency of ending MTBE
use to protect drinking water supplies.

Mr. Warfield went on to state:

MTBE has adverse human health and envi-
ronmental impacts.
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He went on to state:

The farm bureau’s belief—

This is the Illinois Farm Bureau—

that any legislation that addresses MTBE
must be national in scope. Allowing States
that have different programs will not allow
us to achieve our national energy goals.

This bill goes directly against the I1-
linois Farm Bureau’s position. This bill
says, when it comes to MTBE we are
going to allow them to escape liability.
We, who have said for years that MTBE
was a dangerous contaminant, cannot
forget our own word.

My colleague in the Senate, Senator
FITZGERALD, I believe in 2002, intro-
duced legislation to ban the use of
MTBE and to move toward the use of a
safer oxygenate, specifically the use of
ethanol. My colleagues in the House of
Representatives, Congressman SHIMKUS
from Illinois, and Congressman
Ganske, introduced similar legislation.

Senator FITZGERALD said in his press
release, March 6, 2000: Despite rel-
atively limited MTBE use in Illinois,
the Illinois EPA reports that at least
25 communities across the State have
detected the chemical in their water
supply, and three towns have had to
discontinue use of wells as a result of
MTBE contamination.

That is a quote from Senator FITZ-
GERALD’s press release in March of 2000.
He understood the seriousness of this
risk. He understood the danger to Illi-
nois and its communities. Frankly, the
situation has not gotten better. It is
worse.

Taking a look at this chart, we can
see that in Illinois we have 9,546 con-
taminated MTBE sites, including
drinking water sites. So for my col-
leagues, Senator FITZGERALD, Con-
gressman SHIMKUS, my friends at the
Illinois Farm Bureau, and other farm
organizations, I hope they can under-
stand how this bill, frankly, makes a
mockery of what we have said in the
past.

If we have said, under oath at times,
that MTBE is dangerous to the public
health, how can we in good conscience
now support this bill, which includes
section 1502, which lets the producers
of MTBE off the hook? How can we say
to the communities and families of I1li-
nois, or any other State affected, that
we are going to limit their opportunity
to come to court?

Yesterday, Senator DOMENICI likened
lawsuits against MTBE producers to
lawsuits against McDonald’s because a
woman was scalded when hot coffee
was spilled on her lap. I might say to
the Senator, there is all the difference
in the world between the two of them.
The lawsuit against the MTBE pro-
ducers is a lawsuit based on the fact
that this industry had knowledge, al-
most 20 years ago, that what they were
selling was environmentally dangerous.
They continued to sell it. They de-
ceived the Government. They secreted
information away from the public, and
now they are trying to escape liability
for their fraud and trickery.

Why should we be party to their
fraud? Why should we say that they
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will not be held accountable for their
wrongdoing? Is it not a premise of law
and the rule of law in America that
each and every individual and business
will be held accountable for their
wrongdoing? Why, then, do we cut this
wide swath and say that these con-
taminants, the companies that made
them, and the lawsuits that might
come from them, should somehow be
changed by this law? That is fun-
damentally unfair. Why would we do
that at the same time that we offer $2
billion in taxpayer money to these
companies as they phase out the use
and production of that product?

I can think of plenty of businesses in
my State of Illinois, or the States of
New Mexico, West Virginia, and Texas,
that are struggling to survive, that
could use a Federal subsidy to get
through a transition. We are not giving
them a subsidy, but we are giving a
subsidy to the oil and chemical compa-
nies that make MTBE a $2 billion sub-
sidy. That, to me, is unconscionable,
unreasonable, and indefensible. It is
good reason for us to stand and oppose
this bill.

When we look at the States that are
affected by this—New Mexico, 1,126
contaminated sites; the State of West
Virginia, 1,333 contaminated sites;
Texas, 5,678 contaminated MTBE sites,
and the list goes on and on—it says to
each one of us that this crisis is not
over. This crisis will continue. If we
fail to hold the wrongdoers account-
able, others will pay the price. There
will be injured individuals and families
who will have to bear the brunt of this
environmental crime. There will be cit-
ies, towns, villages, and States which
will have to pay to put infiltration sys-
tems in, new water systems and clean-
up because of these polluters.

Why is it that this administration,
and its friends in Congress, are dedi-
cated to polluter protection instead of
the basic principle that polluters
should pay?

Polluters should pay for their own
pollution. This is a classic example.
Section 1502, which absolves in product
liability lawsuits MTBE manufacturers
from their responsibility and their 1li-
ability, I think that is classic in terms
of special interest legislation.

As I mentioned at the outset, Sen-
ator DOMENICI said there was a real
danger—and let me quote him directly:
We know as you start reading the lan-
guage, we are duck soup. That is what
Senator DOMENICI said on the Senate
floor.

Well, we have read the language and,
as we read it, we are saddened and
troubled that in the Senate we would
have such an egregious carve-out, such
a blatant effort to reward one special
interest group. I understand Congress-
man ToM DELAY’s political strength,
his persuasive ability, but to think
that he could walk into a conference
and force this provision into this con-
ference committee is something that I
do not think we should accept.

This is what we have to face. Those
of us from States with MTBE contami-
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nation cannot walk away from our re-
sponsibility. We have to acknowledge
that this bill, so long as it contains
this provision, needs to be defeated.
This bill must be stopped in its tracks.
We must say to those who spent so
much time on it, they need to go back
and tell Congressman DELAY, the oil
companies, and those who are pushing
for this provision, that this is patently
unacceptable and it is, frankly, unprec-
edented in American law that we would
exempt one company from its own
wrongdoing. But that is exactly what
we are doing.

Once we have removed this offensive
provision, we need to sit down and
write a real Energy bill, an Energy bill
which tries to encourage alternative
fuels and renewable fuels, an Energy
bill which focuses once and for all on
‘“‘conservation,”” which seems to be a
blasphemous word in this administra-
tion, in this Congress, but one that
most Americans understand. We need
an Energy bill that deals with fuel effi-
ciency and fuel economy. Sadly, this
bill does not.

We need an Energy bill that looks to
reducing our dependence on imported
oil in the future. Maybe we should in-
vite the Chinese to come over and give
us some guidance on how we could
move toward conservation and fuel
economy and less dependence on for-
eign oil because, frankly, they under-
stand it far better than we do. We need
an Energy bill that does not have to
get passed by being larded up with a
gusher of giveaways. If one wants to
talk about oil exploration, there is a
gusher of giveaways in this bill, give-
aways to cities, towns, States, Con-
gressmen, and Senators. Is that what it
takes to develop an energy policy in
America? I hope it does not.

I am no newcomer to Capitol Hill,
and I understand that sometimes one
has to keep the process moving along
and they have to help one State or this
region or one industry or that indus-
try, but when it goes to this extreme,
when it goes to the extreme of absolv-
ing a polluting and contaminating in-
dustry from their legal liability in
products liability lawsuits for contami-
nation of 153,000 sites across America,
then it has gone entirely too far.

I urge my colleagues to join me in
opposing the motion for cloture. If that
motion is stopped, this bill is stopped.
When it is, it can go back to con-
ference.

Let us hope that for the first time we
will have an open process. This whole
energy policy started when Vice Presi-
dent CHENEY created a secret task force
with secret meetings, producing a se-
cret bill, leading to the administra-
tion’s energy policy. It continued apace
through the congressional process and
returned to secrecy when two individ-
uals, my friend the Senator from New
Mexico and the Congressman from Lou-
isiana, Mr. TAUZIN, sat down in a room
without other Members and without
anyone from the minority party and
wrote this bill.
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The reason there is such resistance
today is the fact that this was not an
open process. It should have been more
open. Had it been more open, I do not
believe anyone could, in good con-
science, have proposed this MTBE ex-
clusion from liability. You could not
have brought this out in public with a
straight face. But in private you can,
and that is what happened.

Now the bill is on the floor and
America gets a chance to read it. Hav-
ing read it, I urge those who happen to
be from the States with contamination
of MTBE—and I put this map up here
for those who are following the debate,
for my colleagues to note. If your State
is in black on this map, you know you
have MTBE contamination. If it has
one of those gold circles as well, it is
contamination of drinking water.

If you vote for this legislation, you
are saying to the people living in your
State and your communities: We are
closing the opportunity for you to go
and hold the people accountable who
have created this environmental dis-
aster in your State.

I wouldn’t want to go home and try
to explain that. And I am not, because,
frankly, I am going to oppose this bill
so long as it contains this provision.

I yield the floor.

The PRESIDING OFFICER (Mr.
CRAPO). The Senator from New Mexico.

Mr. DOMENICI. Under the order, the
distinguished Senator from Texas is
next; is that correct?

The PRESIDING OFFICER. There is
no order.

Mr. DOMENICI. She has been wait-
ing. I assume she asks she be next. Will
the Senator let me use 5 minutes be-
fore she proceeds?

Mrs. HUTCHISON. Certainly.

Mr. DOMENICI. Mr. President, I
want to take 5 minutes on the issue my
good friend from Illinois raised here
today. Has anybody thought how in the
world there would be MTBE being used
in all these different parts of the
United States even today, even today?
Has anybody wondered why it is still
being used? Because it is still valid ac-
cording to the laws of our land, and it
is approved by the Environmental Pro-
tection Agency. This MTBE product
was produced because the U.S. Govern-
ment sought an additive to be applied
to gasoline so it would be cleaner than
gasoline without it.

I want to assure everybody in this
country. The Senator makes it sound
as if the product is an illegal product.
If he doesn’t, then I would sure say, if
per se this product is this dangerous, it
ought to be banned. But isn’t it inter-
esting?

He could say it should be, but the
truth is, it is not. It has not been, and
there has only been a little ripple of
talking around here about perhaps
shutting it down.

Why has there been none? Why is the
Environmental Protection Agency, not
just this one, the one in the Clinton
and the one before that—why did they
not do something about it? The reason
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is there is nothing wrong with the
product. The product is being used. If it
is used right, it is a good product. We
are going to do better when we do eth-
anol.

But the good Senator from Illinois—
I don’t know how many times he will
come back to the floor, how many
times the Senator from Illinois will re-
turn to the floor to speak about MTBE.
But his State is the second largest pro-
ducer of corn in America, and the rea-
son he is down here talking about
MTBE is because he is scared of his
farmers because he is not going to vote
for the thing they want more than any-
thing else—ethanol. That is what they
want. He has been working on it. I have
been working on it. Everybody has
been working on it. And this Senator
has decided, the Senator who just
spoke, from Illinois, decided he would
rather defend the trial lawyers who
want to go after the companies that
produce MTBE.

I also assure you that the language in
this bill does not say that anybody is
immune from liability. It merely says
you can’t sue the producer of the prod-
uct just because they produced the
product.

What is happening is it is being used
improperly. When it is used improp-
erly, it is producing all these ill effects
across the country.

Does that mean we sue the people
who produced it? I repeat, it is a legal
product that has been approved by the
Environmental Protection Agency. The
United States of America approved it
and now it is being used but people
don’t use it right. Underground tanks
leak and it leaks into the water sys-
tem. Does that mean the company 2,000
miles away that manufactured the
product should be responsible to clean
up those water systems? Of course not.

But I guarantee they are chomping
at the bit to do it—do what? Not to sue
the people whose tanks leaked because
they are not fat enough. They are
chomping to sue the big oil company
that manufactured it for the last 20
years.

Now I want to read the statute. The
statute says: No product shall be
deemed defective—
if it does not violate a control or prohibition
imposed by the Administrator of the Envi-
ronmental Protection Agency (hereinafter
referred to as the ‘‘Administrator’) under
section 211 of such Act, and the manufac-
turer is in compliance with all requests for
information under subsection (b) of such sec-
tion 211 of such Act. . . . If the safe harbor
provided by this section does not apply, the
existence of a claim of defective product
shall be determined under otherwise applica-
ble law. Nothing in this subsection shall be
construed to affect the liability of any per-
son for environmental remediation costs—

Clean up the water, sewer systems
and water systems.

It says:

Nothing in this subsection shall be con-
strued to affect the liability of any person
for environmental remediation costs, drink-
ing water contamination, negligence for
spills or other reasonably foreseeable events,
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public or private nuisance, trespass, breach
of warranty, breach of contract, or any other
liability other than liability based upon a
claim of defective product.

Frankly, there is no defective prod-
uct. You can go on saying where it is
all over America and that is because it
is legal to use it. But it is not legal to
abuse it. When people abuse it, should
we really, as a nation, say the people
who manufactured it are liable for all
the consequences? I think not. That is
all we did in this legislation.

If the distinguished Senator is so
worried about this, I suggest he ought
to vote for this bill and take care of
the ethanol producers in his State and
other States. He may be the deciding
vote that decides we are not going to
have ethanol. I wouldn’t like to be in
that position, I tell you, not on a weak
proposition that the reason I did it was
to protect the big lawyers who want to
file these lawsuits. I say to all of them:
File your lawsuits. When this thing is
over with, file your lawsuits. It is just
that you will not be able to sue the
company that made the product which
is legal and allowed. You can sue any-
body else who caused the damage.

It is like somebody who drinks some
soup in a restaurant and somebody in
the restaurant, instead of putting soup
in the bowl, they put some poison in it.
You drank it and got sick.

Do you sue Campbell’s Soup Com-
pany for producing the soup or do you
g0 look for the people who put the poi-
son in it?

The truth is, maybe we would all like
to see MTBE go away. But that is not
the issue. The issue is whether or not
we should deny the passage of an En-
ergy bill and ethanol for the farmers of
this country, a great, giant substitute
for the crude oil that we are going to
use; whether we are going to do that or
not.

If we are not, we surely ought not do
it based upon the excuse that a valid
product licensed by the United States
improperly used is causing damage to
people and we don’t want to let them
sue the people who produced the prod-
uct but let them sue anybody else—the
leaking tank owner, the distributor
who distributed it wrongly, or anybody
else who caused this—just because you
made a legal product and somebody got
hurt later on down the line, go back
and sue the company that made it le-
gally, validly, under what one might
say is almost a license from the Fed-
eral Government.

I thank the Senator from Texas for
yielding. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, I
thank the Senator from New Mexico
for shepherding this very important
and very complicated bill to the floor.

I have to say I have been in the Sen-
ate for 10 years, and I have tried to get
an Energy bill through the Senate dur-
ing all of that time. We have never
been able to do that until the Senator
from New Mexico became chairman of
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the committee. What he has produced
is a balanced bill. There are many
things in it that I don’t like. There are
many things in it that I am sure every
one of us in this Chamber would do a
little differently. But we are a legisla-
tive body, and people have the right to
have differing views and come together
in compromises.

When we are making the decisions
about how we are going to vote on leg-
islation, we have to determine if the
good outweighs the bad and if the bad
is going to be unchangeable or more
harmful than we should allow. I think
the good definitely outweighs the bad
in this bill.

I was going to talk about the MTBE
issue. I couldn’t talk about it any bet-
ter than the Senator from New Mexico.
People forget that MTBE was a man-
date from the Federal Government. It
came as a result of a mandate to
produce oxygenated gasoline to try to
reduce smog in our country and reduce
pollution. The manufacturers came for-
ward with MTBE. It is a perfectly safe
product if used properly. In fact, it did
have the intended consequences of re-
ducing pollution.

The reason it is going to be phased
out is that it has been misused, it has
leaked into water supplies, all of which
is very bad. But I don’t think making
the manufacturers of a product that
was produced at the insistence and
mandate of the Federal Government is
good public policy. I think the MTBE
issue has been used as a stalking horse
for people who do not like other parts
of the bill.

In fact, I think this is a good Energy
bill. We must have an energy policy
that addresses the issue of self-suffi-
ciency for our country.

Between 1950 and 2000—50 years—
overall energy consumption in the
United States increased three-fold. We
currently account for 24 percent of con-
sumption worldwide. Yet, while de-
mand has drastically increased, domes-
tic exploration and the development of
renewable sources have not kept pace.
What we are doing today and tomorrow
and as long as it takes to pass this bill,
I hope, is promoting conservation, pro-
moting increased efficiency, promoting
reduced consumption, and promoting
increased production from traditional
sources. Some forms of energy are lim-
ited. They will exhaust themselves
over time. But others are replaceable.

In this bill, we encourage the replace-
able sources. Geothermal technology
offers a clean, sustainable energy cre-
ated by the harnessing the Earth’s
heat. Geothermal resources can be
found in shallow ground or in hot water
and rock miles below the Earth’s sur-
face. Hydropower, currently the largest
source of renewable power in the
United States, yields electricity from
flowing water. Solar energy harnesses
sunlight to generate electricity, pro-
vide hot water to heat and cool, and
light buildings. Wind energy is created
by 16-ton turbine engines capturing the
wind with two or three giant blades to
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generate electricity. These turbines
can be seen on hilltops where there is
strong wind and not too much turbu-
lence.

These are becoming increasingly a
common sight in my home State of
Texas, one of the Nation’s leaders in
wind energy production.

All of these sources are clean, nat-
ural, and renewable, and they can play
a greater role in our Nation’s energy
policy. This legislation provides incen-
tives for nuclear power. This has been
overlooked in recent decades.

Since 1978, no new nuclear plants
have been built in our country. Fear of
accident and extraordinary insurance
costs have made nuclear energy a cost-
ly venture. While European nations
have safely developed sophisticated nu-
clear capability, the United States has
let development of this important
source lag. By encouraging the devel-
opment of nuclear energy, we will give
American companies a kick start that
will create the high-paying technology
and construction jobs and provide prob-
ably the biggest source of clean energy
to meet our high demand.

One of the parts of the bill that I
wrote is tax credits for marginal wells.
Marginal wells are the 10-barrel-a-day
wells, or less. When there are wells
that produce a million barrels, thou-
sands of barrels, a 10-barrel-a-day well
is a small well. It takes a lot of capital
to go out and drill a well. If a producer
believes it is going to be a very small
well, that producer is going to be less
likely to incur the costs of drilling.
But in fact, these little bitty wells, if
they are going at full capacity in our
country, and if we encourage them, can
bring up the same amount of oil and
gas as we import from Saudi Arabia
every day. These little wells can be
drilled by small business people. They
can create jobs in the oil fields, and
they can become a significant source of
oil and gas for our country.

We have tax credits for these small
wells if the price goes below $18 a bar-
rel. These people will go out of business
at $18 a barrel. They cannot make it.
They can’t break even. They will have
to close the well, which is also expen-
sive, and let their people go. So you
have a loss of jobs. With a credit for
marginal wells, when the price goes
below $18 a barrel, you can encourage
these people to go ahead and drill the
well, put people to work and keep pro-
ducing oil and gas for our country.
Hopefully, the price goes back up—and,
of course, the price is up right now. So
it wouldn’t even take effect right now.
But it gives that floor so that the little
guys will take the chance to go ahead
and drill that well.

This provision was modeled after a
Texas law that has also been quite suc-
cessful in waiving certain State taxes
for the little guy to keep those wells
going.

The other thing it does is allow ex-
pensing for delayed rental costs, and G
and G—which is the geological and geo-
thermal exploration. These are ex-
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penses that are incurred, and in any
other business they are able to be writ-
ten off. They would be able to in this
bill as well.

It encourages deep drilling in the
Gulf of Mexico, which is quite expen-
sive. We have had incentives over the
last few years for this deep drilling. It
has become the largest source of oil
and gas we have in our country except
for Alaska. Of course, we are not able
to drill in ANWR. So this is a very sig-
nificant resource for us, the Gulf of
Mexico.

All of these are provisions I put in
the bill because I believe that keeping
the small businesses in business is a
very important part of energy self-suf-
ficiency in our country and creating
jobs.

There is a national security issue.
When 60 percent of our oil is im-
ported—and we know how volatile the
largest sources of those imports are in
the Middle East—we know our country
is going to be in a very bad fix if we
lose those resources because of vola-
tility or the war on terrorism. Our
economy will be affected adversely.
That will affect our jobs. It will affect
our factories. It will affect our small
business costs if we don’t have our own
sources of energy. That is why the Sen-
ator from New Mexico and the people
on the committee who worked to forge
this bill were addressing our national
security interests as much as those
who work on the defense issues.

If we are energy self-sufficient, that
means our economy will not be in up-
heaval if we have a huge loss in the
ability to import foreign oil, and there-
fore the price goes up and it becomes
prohibitively expensive. We need to
have our own sources of energy. We
need to be dependent on ourselves. We
need to keep the jobs for energy in our
own country. That is why this bill is a
good bill. It is not a perfect bill. No one
said it is. I would not have written it
this exact way, but it is a good bill. It
will make us more energy self-suffi-
cient, which also means we will be
more secure in our country, more se-
cure in our economy, and we will keep
the jobs coming which are so impor-
tant to Kkeeping our economy strong
and to have the recovery we have all
been looking for to occur in the next
year.

I support this bill. I hope people will
look at the big picture. I hope people
will look at the rhetoric on MTBE and
overlook some of the things they do
not like in the bill by looking at the
good things that will increase produc-
tion, increase the renewable energy
sources, increase the clean energy, and
decrease our consumption all at the
same time so we will have a better en-
ergy policy for our country.

We have been working on this for
over 10 years. The time has come. We
will be able to fix things that do not
work. We always do that with major
legislation that is passed. The time has
come. We have the capability to act
now. I hope we will not lose it.
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I yield the floor.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from West Vir-
ginia.

Mr. BYRD. Madam President, we
have before the Senate the long-await-
ed Energy bill. For the more than 3
years of its making, we have been led
to believe this was to be the piece of
legislation that would go a long way
toward solving our Nation’s energy
problems. But instead of providing for
our Nation’s energy security and sta-
bility, this bill does little more than
codify back-room bargaining, under-
write the administration’s corporate
contributions, and further deepen our
deficit ditch.

This bill is a monstrosity of gifts for
special interests. Its passage will mean
another lost opportunity to shore up
our Nation’s energy security, provide
for future economic growth, and pro-
tect consumer interests.

The White House and Republican ad-
vocates may argue that this bill is na-
tional, comprehensive, and strategic. It
is not. Advocates argue that this is a
premier jobs bill and that hundreds of
thousands of new jobs will be magically
created because of the Pixie dust that
is sprinkled throughout the bill. But
these are empty assertions. This En-
ergy bill will be neither an economic
shot in the arm nor a jobs booster.

The White House and its secretive en-
ergy task force have done their utmost
to dictate the terms of energy legisla-
tion for more than 3 years now. This
energy conference bill is that dismal
result. The Republican energy bill ne-
gotiators took a page out of the Vice
President’s playbook by not under-
taking their deliberations in an open,
transparent, and bipartisan manner.
When well-placed corporate heads have
a greater voice at the conference table
than the minority Members of Con-
gress, then we have truly sold our Na-
tion’s energy policy to the highest bid-
der. This conference was a shameful ex-
ample of how the big moneyed inter-
ests who are bosom pals of this admin-
istration, continue to elbow out the
best interests of the American people.

The American people should also
know that the White House and Repub-
lican proponents who have so often
avowed the free market system and fis-
cal responsibility are essentially ignor-
ing those policies in this bill today.
During the deliberations on energy leg-
islation, the White House raised con-
cerns about unrealistic authorizations
and indicated its support for only $8
billion in tax incentives. But now the
Bush administration wholeheartedly
welcomes and strongly supports this
bill regardless of its budgetary impact.

The Congressional Budget Office esti-
mates that the deficit will be deepened
to the tune of $25.7 billion because of
mandatory spending and unbalanced
tax incentives. This Energy bill, like so
many bills that Congress has passed, is
another empty promise. The White
House’s only major goal is to tick off a
campaign pledge, regardless of its con-
tents or lack thereof.
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Furthermore, this bill is replete with
unrealistic new authorizations that go
far beyond the reality of our limited
and shrinking budgetary resources.

Passage of this bill is far from a
guarantee that the money will flow.
How many authorization bills have
been passed during the tenure of the
Bush administration pledging huge
sums of moneys that never came into
being? How easy it is to vote to author-
ize funding, to make a splash in the
headlines, and raise hopes about the
funds that will flow from Washington,
but when it comes to actually putting
money in the budget and supporting
the promised funding levels in the ap-
propriations bills, this administration
jumps ship again and again and again.
One need only look at the No Child
Left Behind program to see how this
game of bait and switch is practiced
and played.

What complicates the matter further
is the number of new programs that
have been created in this bill. In a per-
fect world I would like nothing better
than to be able to support a plethora of
energy programs that truly advance
our neighbor’s ability to produce and
use energy more cleanly and effi-
ciently. But realistically, this legisla-
tion only creates more programs that
will have to compete for the same pot
of money, and that pot of money is
ever dwindling. Instead of focusing on
our Nation’s highest energy priority
needs, longstanding programs—pro-
grams that are working—could well be
severely fractured and diluted for years
to come. That is not progress. In the
end, this bill will just be another
empty soapbox for the President to
stand upon even though the necessary
resources to carry out our energy pro-
grams will never materialize.

I certainly recognize that there are
several important and useful provisions
that have been included in this legisla-
tion, including a number of specific
clean coal programs which I have sup-
ported. These and several other provi-
sions have had bipartisan support in
the Senate in both the 107th and 108th
Congresses. Yet, in the aggregate, this
bill will not help us to achieve our en-
ergy, economic, and environmental
goals and, in many cases, will create
even bigger problems down the road.

I have long advocated developing a
complimentary approach toward our
energy and environmental policies. Yet
I have serious concerns about this bill’s
liability waivers, exemptions, and al-

terations to Ilongstanding environ-
mental laws, and limited consumer
protection provisions. Furthermore,

like several major tax cut bills and the
homeland security legislation, special
deals have been stuffed into the nooks
and crannies of this bill. Yet some of
the matters that rightfully should have
been dealt with in this legislation are
glaringly absent.

I speak, for example, of the coal min-
ers Combined Benefit Fund. Nearly
50,000 retired coal miners and their de-
pendents are facing an imminent crisis.
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These miners, who live in every State,
are in danger of having their health
care benefits cut due to a financial
emergency in the fund, created by law,
to pay those benefits. These are elderly
men and women—women for the most
part. Most of these are elderly widows
who are truly among America’s most
vulnerable citizens. Yet among all the
billions of dollars to help oodles of spe-
cial, corporate interests in this bill, I
find not a penny—not one penny—to
help these elderly Americans, most of
whom, as I say, are widows.

For the past 2 years, as the ranking
member of the Appropriations Com-
mittee, as the Senator who has been on
that Appropriations Committee longer
than any other Senator in history, I
have come to the aid by providing re-
lief to that fund through several appro-
priations transfers of funds.

The Appropriations Committee was
not the committee of jurisdiction.
Other committees in the Senate are
the committees of jurisdiction, not the
Appropriations Committee. But I have
come to the aid, with the support of
my friends on both sides of the aisle in
that committee, and especially I re-
member the support that was rendered
on my behalf and on behalf of the coal
miners and retired miners by Senator
TED STEVENS, my Republican friend.

These were transfers that did not
cost any State any money to clean up
its abandoned mine lands. Yet these re-
tirees and their dependents, most of
them probably in very ill health and
frail health—I believe the average age
of these retirees is in the high seven-
ties, probably near eighty—are being
held hostage in some cold-hearted
game of chicken. There was a chance in
this bill to help them. There was a
chance to provide a fix for the program
that Congress designed to fulfill our
promise to them, but the conferees
failed to make that fix. The effort was
killed by too many greedy hands grab-
bing for their own piece of the pie.

I hope the Senate and House commit-
tees of jurisdiction—not the Appropria-
tions Committee; the Appropriations
Committee has helped time and
again—I will act next year to ensure
that our Government keeps its promise
to these retired miners. Certainly,
compassion for the old and the sick
should prevail over greed.

It pains me to conclude that this en-
ergy conference report, in its totality
does not fully integrate four funda-
mental principles of good energy pol-
icy; namely, energy security, fiscal
soundness, consumer protection, and
environmental balance.

Despite its rhetoric, this White
House’s lip service and corporate cod-
dling have been the sum total of this
White House’s energy policy. It began
with the Vice President’s National En-
ergy Policy plan and concluded with
the exclusion of Democrats from the
energy conference.

As the Sun begins to shine on this le-
viathan, I hope that Americans will un-
derstand that this Energy bill will do
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little to resolve our energy problems,
and if it passes, it could very well turn
out to be a Pandora’s Box.

Madam President, this legislation
comes to us at the end of a session, and
the Republican majority is attempting
to serve up this elaborate and expen-
sive dessert. But these are just empty
calories—a delicious photo opportunity
for the President, rich filling for indus-
try lobbyists, but, in the end, only
empty calories and heartburn for the
American taxpayers. Sadly, when all is
said and done, the American people
will continue to stand in the bread
line, hungry for a comprehensive na-
tional energy strategy.

Madam President, I yield the floor
and I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. INHOFE. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Madam President, I
have listened very carefully to the dis-
tinguished Senator from West Virginia
and his characterization of this legisla-
tion. I have to come to a different con-
clusion because I believe this legisla-
tion before us today is a first giant
step. We have been talking about this
now for not months but years. I can
tell you right now that the problem we
are having with energy in America is a
very serious problem.

I am from a State that is a produc-
tion State. We have produced shallow
and marginal wells for a long period of
time. Sometimes people don’t realize
how significant this source of energy
is. Statistically this is true: If we had
all of the marginal wells that have
been plugged in the last year flowing
today, it would equal more than we are
currently importing from Saudi Ara-
bia. That is a huge amount.

I started out, before most of the peo-
ple in this Chamber were born, in the
industry, in the oil business. I was a
tool dresser on a cable tool rig. That is
the way we used to go after oil, par-
ticularly shallow oil, where you would
have to take a bit out. You would stand
with it, white hot, and sledgehammers
on both sides, sharpen it, and then go
back and pound. We pulled a lot of oil
out of the ground at that time.

If you think about the economy that
resulted from all that production,
there were good jobs. In the Osage area
of my State of Oklahoma, northeastern
Oklahoma, we had a lot of shallow
wells. I can remember going in to
Pawhuska, OK, at noontime to eat
lunch. You would have to wait in line
15 minutes to pay your bill. It was be-
cause this industry was so viable.
Today it is almost a ghost town.

With the passage of this bill, there
are incentives in here. Nobody talks
about them. There are some things I
wish were in this bill. No one is more
familiar with the necessity to get into
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some of the drilling at ANWR, and cer-
tainly we need to be doing that. But
just look at some of the opportunities
that are in the bill.

This bill has an incentive to get back
into marginal well production, and
that could open up a huge domestic
supply of oil and lessen our reliance
upon foreign countries. That reminds
me of something I often say: Our reli-
ance upon foreign countries for our oil
supply is not an energy issue. It is a
national security issue.

I remember back many years ago,
during the Reagan administration,
when Don Hodel was Secretary of En-
ergy and later Secretary of the Inte-
rior. He and I had a little dog and pony
show. We would go around the country
and talk to them about how the out-
come of every conflict, every war back
to and including the First World War
was dependent on who was in control of
the energy supply. We talked about the
Malay Peninsula. We talked about the
submarines coming into the Caribbean
to knock down the ships so we could
not get to our refineries.

This is something I thought surely
people would understand. They didn’t
understand it. By the way, the fact
that we are looking at an energy policy
today, this should not really be a par-
tisan issue. I kind of laugh when I hear
some of my colleagues on the other
side of the aisle saying we don’t need
an energy policy. I tried to get Ronald
Reagan to have an energy policy. He
didn’t do it. I tried with the first Presi-
dent Bush. I said: Let’s get an energy
policy. Let’s have, as a cornerstone of
that policy, a maximum amount that
we are willing to depend on foreign
countries for our ability to fight a war.
He didn’t do it. We didn’t do it during
the Clinton administration. But this
President is.

I talked to this President when he
was running for office. I said: Will you
commit to an energy policy so we can
lessen our dependence on foreign coun-
tries for our ability to fight a war?
Back when Don Hodel and I were going
around, we were 38-percent dependent
upon foreign countries. Now it is ap-
proaching 60 percent. So it is very seri-
ous.

Why is it people wouldn’t realize that
after the Persian Gulf War in 1991, why
wouldn’t it be indelibly imprinted upon
the hearts of every American that we
could no longer be dependent upon the
Middle East for our ability to fight a
war? Yet it didn’t seem to help. We
picked up a few extra votes but not
enough to get a real policy.

I chair the Environment and Public
Works Committee. There are a lot of
issues that are within the jurisdiction
of my committee that are very signifi-
cant and that are in this bill. One is, it
allows hydraulic fracturing to be used
by not just Oklahoma but by all
States. This is a way of extracting oil
out of tight formations. It is something
we need to be addressing. It is ad-
dressed in this bill.

This clarifies the exemption for oil
and gas production from storm water
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discharge permits. Congress provided
this exemption years ago, and a mis-
interpretation of the exemption had
threatened to stop a lot of the small,
local production. This clarifies that
and will get us back into producing.

This provides a 5 billion gallon eth-
anol requirement for motor fuel. If
anyone ever says there is is not enough
renewable energy in this bill, they have
not really read this title of the bill. I
started working on this issue over 5
years ago, and I am glad to see that a
compromise was developed to increase
the amount of renewables while ensur-
ing that our Nation’s refineries are not
adversely affected.

In my committee, we had the renewal
of the Price-Anderson bill. We passed
it. It is now a part of this bill. So a lot
of the things that would otherwise
have been on individual bills or have
been on a comprehensive bill from my
committee are in this bill.

It is necessary to have reauthoriza-
tion of Price-Anderson in order to pro-
vide the protections so we can go after
the other sources of oil such as nuclear
sources. This establishes a nuclear se-
curity program. I think we all, after 9/
11, recognize that.

In the committee I chair, we had all
the security bills. We had a wastewater
security bill. We had a nuclear security
bill. We had a chemical security bill.
They are all there for the purpose of
protecting those vital elements of our
economy from a potential terrorist at-
tack. We went ahead and put the nu-
clear security bill in this. If we don’t
pass this, it is going to certainly
heighten the risk that is out there on
something happening to a nuclear
plant. So after a lot of effort, we fi-
nally have that in here.

This bill provides $300 million for the
EPA’s clean schoolbus program, an-
other one that came out of my com-
mittee.

I am saying there is a lot more to
this bill. It doesn’t go far enough. I
can’t look at the lovely acting Presi-
dent in the chair without thinking
about ANWR and about going up there.
I just wish people who are so concerned
about disrupting the environment or
something up there in those slopes
would go up and look at it. It is not a
pristine wilderness. It is a mud flat. All
the local people want it.

Here we are down here—we are a lot
smarter here in Washington—saying
no, in spite of the fact it would allevi-
ate some of our reliance upon foreign
countries for our ability to fight a war.
We are smarter than they are up in
Alaska. We know what is good for them
in spite of what they want.

I am very proud of both Senators
from the State of Alaska for under-
standing this, for explaining it. I feel
sorry for them that we have such arro-
gance in this body that we feel we
know more about their business than
they do.

Our Nation is at the point where ac-
cess 1is prohibited to almost every
major reserve of oil and gas on our Na-
tion’s shores. Furthermore, extremist
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environmentalists have declared war
on oil and gas wells in the interior of
our Nation.

I have had occasion, as I am sure the
manager of this bill, Senator DOMENICI,
has had numerous occasions to debate
people on the other side. We know we
have a crisis in energy in this country.
Yet there are those on the other side
who say: We don’t want nuclear en-
ergy. We don’t want fossil fuels. We
don’t want oil. We don’t want coal.
Now they don’t even want windmills
because they will disturb some migra-
tory bird path.

We have to have it. Look at the
flight of industry and business that is
going overseas. Right now we have
chemical companies that fear they are
going to end up not being able to use
coal as a source of energy, one that we
are depending upon for more than 50
percent of our energy in America
today. They have gone over into other
countries such as western Europe
where they have nuclear energy, where
some of the countries, 80 percent of
their energy comes from nuclear
sources.

This bill is a modest start. But if we
don’t do this, after being rejected since
1980 and before having an energy policy
in America, this crisis we are facing
right now is going to be even more seri-
ous. It is a modest beginning and one
on which certainly, at the very least—
I say this to the Republicans—we
should at least have a chance proce-
durally to have an up-or-down vote.

Let’s remember what we went
through last week for some 39 hours.
The big debate there was, let’s just get
to the point where we can have an up-
or-down vote. That is all we want on
this, an up-or-down vote. I would hope
that some of those individuals who
may not be in support of this legisla-
tion will at least vote to allow us to
have that up-or-down vote.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GREGG. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. Madam President, I
wish to continue what I think has been
a fairly lively and informative discus-
sion on the Energy bill which is before
us. A lot of the time has been focused,
of course, on the language which ex-
empts the manufacturers of MTBEs
from liability and which does it in a
retroactive way which is extremely
penal to those States that decided to
use their rights to try to protect the
ground water of the populace by bring-
ing lawsuits and, as a result, will now
be barred from those lawsuits, not only
prospectively but actually ex post
facto.

That seems to be an outrage in and of
itself, of course, coupled with the fact
an additional $2 billion is going to be
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spent to subsidize the companies that
are producing the MTBE. That just
adds insult to injury. The list of issues
involving MTBE goes on and on, and
they have been explored at consider-
able length on the floor.

I want to return to another element
of this bill that concerns me, and that
is the fact that it is extremely prof-
ligate in its use of Federal tax dollars
and especially the manner in which
those tax dollars are used.

It would be appropriate to have an
energy policy in this country. That is
absolutely necessary, in fact. If we are
going to have an energy policy, it
ought to be based on three basic pur-
poses: One, it should be based on reduc-
ing consumption through, hopefully,
conservation; two, it should be based
on producing renewables that can be
used over and over and, therefore, re-
duce our reliance on international oil;
and, three, it should be based on the
need to create more production of re-
sources that can be used for energy.

All of those elements should have
some sort of marketplace relevance. In
other words, you can’t suddenly go out
and pervert the marketplace by essen-
tially saying you are going to pick a
winner and that winner, even though it
may not be commercially viable and
even though it may not be even envi-
ronmentally viable, will be given a dra-
matic increase in support from the
Federal Government simply because it
happens to be the item of the day for
those folks who happen to be writing
this bill.

Unfortunately, that is the way this
bill is put together. It is a hodgepodge
of little interests—some of them rather
large interests, some of them ex-
tremely large interests—that were able
to get to the table and get their inter-
ests taken care of but not in an orderly
way, not in a way that had an over-
arching theme, such as creating con-
servation, creating renewables, and
creating production but, rather, in a
manner that says we are going to pick
winners and losers; certain segments
are going to be the winners, and cer-
tain segments are going to be the los-
ers; certain regions are going to be
winners to the detriment of other re-
gions; and essentially we are going to
try to logroll this bill through the Sen-
ate even though on its face it has no
relationship to national energy policy.

The list is quite long of items which
you have to say, if you are going to try
to be kind, are arbitrary—arbitrary at
best—but they invade the taxpayers’
wallet.

Let me read a few of them: $2 billion
for companies in Texas and Louisiana
to compensate for their phaseout of the
gasoline additive MTBE. I find that to
be one of the most outrageous since
those companies are also, at the same
time, demanding they be held basically
free of any liability for having pro-
duced MTBE which is such a huge det-
riment to the country—$2 billion in tax
deductions for oil and gas companies
for purposes of geological and geo-
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physical expenditures; $500 million for
a new loan program for the oil and gas
industry to demonstrate and encourage
new technology. The program leaves it
to the discretion of the Secretary and
the loan recipients to establish interest
rates and loan repayment schedules.

You have to admit, that is creative.
The last time I went into a bank, I, as
the borrower, did not get to pick my
loan payment rate and my repayment
schedule. These are very creative peo-
ple who sat around this table taking
care of your tax dollars.

There is $2 billion in taxpayers’
money to be used for cleaning up gaso-
line and chemical spills from leaking
underground storage tanks, a worthy
goal, until one learns this fund will
even fund cases where the polluter can
be identified, letting the polluting indi-
vidual or company off the hook and
putting the hook into the American
taxpayer.

There is $2.9 billion in corporate wel-
fare for some of the wealthiest corpora-
tions in the fossil fuel industry; $800
million for a loan to build a coal gasifi-
cation plant in Minnesota; $1.1 billion
for the first-ever production tax credit
for coal.

The bill expands the solar energy and
geothermal investment tax credit to
include clean coal investment. That is
a unique view of renewables. That is
creative use of the term ‘‘renew-
ables’’—to throw solar and geothermal
in with clean coal; $1.5 billion for loan
guarantees for coal plants, more than
$1.4 billion over the next 5 years.

The bill establishes a federally fund-
ed research and development program
to ensure coal remains a cost-competi-
tive source of electrical generation as a
chemical feedstock and for transpor-
tation fuels. This is a classic example
of trying to control the marketplace
arbitrarily with tax dollars.

Basically, what we are saying is even
if it doesn’t work competitively, we are
going to subsidize it, and we are going
to force it to work in the marketplace
to the tune of these billions and bil-
lions of dollars. That list goes on.

One of the most interesting ones is
what they did with the abandoned
mines land fund. This fund collects fees
on all coal mines in the United States
to clean up the dangerous mines aban-
doned before 1977. That is an extremely
worthy goal. Obviously, we don’t want
the mines out there, and the damage
they do to the environment is signifi-
cant.

Over $6 billion is needed to mitigate
the environmental damage from these
abandoned mines, but there is only $1
billion in the fund today. This proposal
would reauthorize the fund for another
15 years, reduce the fee to mining com-
panies by 20 percent, and transfer $275
million from the fund to address the
deficit in the United Mine Workers
Combined Benefit Fund and direct 10
percent of the Federal mineral leasing
moneys to address the money owed
from the AMI fund to Wyoming and
Montana.
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Over the next 3 years, the proposal
would cost approximately $1.4 billion,
but the mines would not get cleaned up
because the money would have been si-
phoned off for these special projects.
That is what is called special interest
governance. Two billion dollars in the
provision could defray some of the
costs incurred by utility companies in
installing pollution control equipment
in old coal-burning plants to comply
with the clean air bill. That sounds
reasonable except for the fact we have
to realize that these plants have been
exempt from the Clean Air Act now for
over a decade and they were given the
exemption so they could work their
way into being clean.

Other plants have come online, with
the consumer paying the costs of hav-
ing those plants be clean-air-producing
plants. So consumers are paying for
new plants but now they are going to
get to pay twice—not the local con-
sumers but the region of the whole
country is going to get to pay twice for
the old plants that do not meet the re-
sponsibility and have refused to up-
grade their responsibility. Picking win-
ners and losers again in the market-
place in a way that is extremely arbi-
trary and simply reflects the fact that
certain interests were at the table that
had the ear of the people who were ef-
fective in developing the bill.

Ethanol is a program that has taken
on a life of its own. Regrettably, that
life is paid for by the whole country,
especially by parts of the country
which see no significant benefit from
this product, at an extraordinarily
high cost.

Since 1978, the U.S. Government has
granted a multitude of tax incentives
and subsidies to promote the growth of
the domestic ethanol industry. The in-
dustry and its supporters, including
suppliers of ethanol—the primary
input, corn—maintain that ethanol is
an effective and environmentally sound
way to substitute for gasoline. How-
ever, the huge subsidies given out year
after year have benefited few besides
the corn growers and the ethanol pro-
ducers, which are often very large com-
panies.

Despite the claims, ethanol has nei-
ther reduced our dependence on foreign
oil nor has it significantly reduced pol-
lution. Taxpayers’ repeated payments
in the form of subsidies to corn growers
and ethanol producers, and the oppor-
tunity it costs, serves no other purpose
than to artificially prop up the price of
corn and the ethanol industry.

The list of subsidies that have been
developed over the years is rather stag-
gering. In the last farm bill, we put $26
billion into that bill over a 6-year pe-
riod to assist people who grow corn.
This is independent of the ethanol
issue. That is $4.3 billion a year. Maybe
that is legitimate. The farm program
has some serious problems, but maybe
that $4.3 billion was legitimate.

It turns out that is just the begin-
ning, because this bill doubles the man-
date for the minimum use of ethanol to
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5 billion per year, costing the Amer-
ican taxpayer, because ethanol is not
an efficient way to produce energy, an
extra $6 billion. That means that $6 bil-
lion comes from taxpayers across the
country in the form of higher prices to
pay for an ethanol product which was
already subsidized under the farm bill
to the tune of $26 billion. Then on top
of that, we have to pay to create two
new research programs in this bill for
ethanol.

One would think, after we had put $26
billion in the farm bill and $6 billion
out of the taxpayers’ pockets through
the direct subsidy of the gasoline, they
would have at least had the courtesy to
pay for their own research. That is
what most market-oriented products
do; they go out and they research and
determine whether they can produce
the product. And they do not charge
that research to the Federal Govern-
ment. They charge it to their end prod-
uct users, which is us again and we
have to pay for it. But, no, that is not
the case. We have to pay $12 million in
this bill to create two new research ini-
tiatives.

Then, on top of the $5.9 billion in sub-
sidies, and the $26 billion in farm sub-
sidies, we also have to give $750 million
to the ethanol producers for the cost of
building their production facilities.

This is the most incredible program.
First, we underwrite the raw material
with tax dollars, probably to a point
where we actually see the net income
of the people who are actually pro-
ducing the raw materials. That other-
wise would be described as a national
socialist approach to an economy, cer-
tainly not a market economy. Then we
have to get people to pay to subsidize
the purchase of the product to the tune
of $6 billion, and then we have to pay
$750 million to build the facilities to
produce the product. The list just goes
on and on.

On top of all of this, there is another
$2 billion of tax credit which goes to
the producers of this product in this
bill. They were not happy with the fact
that the small producers were going to
get this tax credit so they had to ex-
pand it, so they picked up a whole
group of new producers which are much
bigger people in the way of income.
They essentially doubled the small pro-
ducer language in this bill. So we now
have fairly significant people getting
this huge credit. On top of the farm
subsidy, on top of the subsidy for pur-
chasing the gas, on top of the subsidy
for building the production facilities,
on top of the subsidy for researching
the production facilities, we have a tax
credit.

It is truly an amazing act of largess
on the part of the American taxpayer.
We all feel very good about this, I am
sure. We have been able to pursue a
policy in this bill that is essentially
spending these types of dollars on our
friends who produce this product and
manufacture this product. The problem
is that by doing this type of a commit-
ment to this product and the producers
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of the product and the manufacturers
of the product, we have totally per-
verted the marketplace.

We have essentially picked a winner,
ethanol, and we have said that winner
is going to get so heavily subsidized,
and then require that the product be
used, plus used in a way that is ex-
tremely detrimental to an area such as
New England because in New England
ethanol cannot be shipped in. It does
not transport through pipelines be-
cause it is too corrosive in the pipe-
lines. It does not transport by truck or
train because it is too explosive. So it
has to be put on a ship in the gulf and
taken around the Gulf of Mexico and
brought up the coast into the ports in
the Northeast. So on top of all of the
other subsidy that is in this product,
we pay a much higher price for this
product which we are forced to buy
under this bill. It is truly not energy
policy. It is simply an initiative to
take care of an interest group that
may be very legitimate and they are
very nice people, and they certainly
have good representatives in the Sen-
ate and in the Congress generally, but
they cannot defend this product as
being a competitive product in the
arena of what we should be looking at
for various options for fuel with this
type of subsidy level. There are no
market forces at all involved in this
product. It 1is totally a subsidized
event, subsidized by all the taxpayers
in the United States for the benefit of
the few who produce the product.
Truly, it is a classic example of how
not to do an Energy bill because it to-
tally takes the market out of the exer-
cise.

Then you get into the special inter-
est projects in this bill. We have heard
a little discussion of those. We have
these green bond proposals. I think the
Senator from Arizona pointed out that
one of them would build a Hooters res-
taurant somewhere in Louisiana. That
is paid for in this bill with taxpayers’
money. You have $1 billion for coastal
impact, almost all of which flows to
Louisiana. That is basically a special
interest initiative. You have a hydro-
gen research project for a Freedom Car,
which is $2.1 billion. The President
asked for $1.2 billion, but the lobbyists
and somebody decided that just wasn’t
enough to take care of this interest
group.

That sort of reflects this whole bill.
The President asked for $8 billion in
tax credits, a reasonable number. It
was within the budget. I want to come
back to that. Instead, we ended up with
a $2b billion tax credit bill, three times
the price the President asked, and we
don’t end up with a better energy pol-
icy. We didn’t get three times better
energy policy than what the President
proposed because those tax credits are
all being used basically to artificially
manage the marketplace and to create
events within the marketplace which
were not able to stand on their own,
and as soon as the tax credit goes
away, you will not have that produc-
tion capability because those products
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are not viable and they are not com-
petitive for the most part.

In a speech I earlier gave on this bill,
I pointed out I went through this once
before. We all went through this in the
1980s. At the end of the oil crisis and an
embargo in the 1970s, we tried sub-
sidizing different forms of energy at ex-
tremely high levels to see if we could
not bring them on line and make them
competitive commercially. We did
shale oil and solar and wind and geo-
thermal. We even did something, I for-
get the name of it, where we put a ship
out in the ocean and ran a pipe in the
water and the pipe got cold and we
piped it back around. There was some
technical name for that. We were
building ships to do that.

None of these technologies, except
maybe solar and wind, survived, and
solar and wind survived in a much dif-
ferent framework than the direction
the initial tax incentives pushed them.
That is because they were not competi-
tive because, even with those subsidies,
they could not compete in the market-
place with the products that were out
there beside them.

So, once again, we are seeing that in
this bill. It is not energy policy. It is
picking winners and losers for the pur-
pose of gaining economic advantage for
one sector of the economy over an-
other, one group of people over an-
other, one manufacturing group over
another. We have the $1.1 billion pro-
posal to construct an advanced reactor
hydrogen cogeneration project in
Idaho—$500 million is for the construc-
tion, and then we pay $635 million, or
as much as is necessary, in order to op-
erate the plant. It is bad enough that
we are going to pay to build the plant.
But on the face of it, if you are going
to have to spend $635 million to operate
the plant, you have to conclude the
plant isn’t too viable as an exercise.

We went through this all, by the way.
Idaho had another one of these projects
which I suspect is interrelated to this,
although I don’t know it, which didn’t
fly because it was too heavily sub-
sidized.

The window is open at the bank of
the American taxpayer and their
checkbook, with item after item of
fairly questionable attempts to try to
pick winners and losers in the nuclear
industry and to do some things which
are of questionable value. I could go
through the list, but the list has be-
come fairly public and it probably isn’t
necessary to review it.

There are a couple of other specific
ones. It has been reported that the bill
for some reason effectively mandates
permanent use of the controversial
Cross Sound Cable between Con-
necticut and Long Island. You tell me
what that has to do with energy policy.
That is an issue between Connecticut
and Rhode Island, and Connecticut is a
little upset that we are suddenly step-
ping into their jurisdiction and making
that decision for them.

The Energy bill would build a project
on the Iron Range, a $1 billion plus
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Excel Energy Powerplant for the Iron
Range. Well, it is $800 million of loan
guarantees for that project. It is prob-
ably a good project, but it is hard to
understand why we should have picked
that project, to put that level of tax
dollars into this bill.

The list goes on and on, regrettably,
to the point of excess in the area of
picking winners and losers, and doing
it in a way which has no comprehen-
sible relationship to what one might
consider to be producing an energy pol-
icy that had a rationale behind it,
versus an exercise in simply going into
a room and listening to the people who
are whispering in your ear on the day
when you are writing the bill.

That is a big problem, the fact that
the bill is not structured very well as
an energy policy bill and doesn’t ad-
dress in a thoughtful way or a com-
prehensive way consumption of renew-
ables or production.

There are some production initia-
tives in this bill which do make sense.
I think the Alaska pipeline initiative
would probably be very good for this
country. I wish they had included
ANWR.

But overall this bill is just a hodge-
podge, and it is excessive. The fact is
that it exceeds the President’s request
by almost three times, which brings me
to the next point. This bill is in viola-
tion of at least four budget points of
order. That is how excessive it is. The
bill violates a spending point of order,
it violates a tax point of order, it vio-
lates a pay-go point of order, to say
nothing of the fact that it violates rule
XXVIIIL.

Why? Because it is totally out of
touch with our own budget as a Federal
Government. We put in place a Federal
budget. We put in place a plan for how
much we could spend in developing an
energy policy, and then we ignore it in
this bill. There is no fiscal responsi-
bility at all reflected in this bill but
just the opposite in the way it spends
money and in the way it treats the
budget which we have passed as a Con-
gress. It is hard for me to understand
how the administration could endorse a
bill which exceeds their level of spend-
ing and tax policy by such a significant
number.

We have heard numerous complaints
about Congress overspending in a vari-
ety of areas. This bill just drives
through that barrier as if it weren’t
even there and proceeds on down the
road.

The bill has a lot of problems. It has
the problem that it is an attack on a
region, New England specifically, in
the MTBE language. It has the problem
that it is not comprehensive in its ap-
proach, or at least coordinated in its
approach. It is a hodgepodge of various
interest initiatives, some of which may
score well, some of which may not, but
there is certainly no coherence with
them.

It is filled with initiatives which are
clearly counterproductive to using a
marketplace approach, which I think
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should be the approach we as Repub-
licans would want to use, where we test
the product and determine whether or
not it can compete in the market, and
then we give it support to draw it into
the market. But we don’t say you don’t
have to worry at all about the market,
as we do in this bill, with a number of
different initiatives and production ca-
pabilities.

It is expensive. It exceeds the budget
by a significant number.

It is hard to defend a bill like this, it
seems to me. So that is why I hope
when we get around to the issue of clo-
ture, or even the issue of points of
order, people will take a very serious
look at the failures of this bill on those
various accounts.

Madam President, I yield the floor
and make a point of order a quorum is
not present.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. FEINGOLD. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Madam President, I
rise today to share my concerns about
this Energy bill. An Energy bill is a se-
rious matter. I strongly believe the
country needs to achieve a balanced
national energy policy.

I did not make my decision to oppose
this bill lightly, but unfortunately this
bill is even worse than the Senate
version. I cannot support it.

Although my remarks will be very
brief, my reservations about this bill
run deep.

I oppose this bill for several reasons.
For one thing, the price tag of this bill
troubles me. According to the Congres-
sional Budget Office, this bill will cost
the taxpayers $31 billion and is not off-
set anywhere else in the budget. Our
national deficit has ballooned over the
past several years, so it is even more
imperative that we be fiscally respon-
sible with taxpayers dollars.

In addition to the bill’s fiscal impli-
cations, I am deeply concerned that the
bill repeals the Public Utility Holding
Company Act. This critical act pro-
tects consumers against abuses in the
utility industry. Repeal of PUHCA
would leave rate-payers vulnerable and
spur further consolidation in an indus-
try that has already seen a number of
mergers. Two large holding companies
have been created in Wisconsin alone
in recent years. Furthermore, the bill
does not protect consumers from
Enron-style electricity trading prac-
tices and market manipulation. The
Senate recently went on record in sup-
port of an amendment by Senator
CANTWELL to bar such abusive prac-
tices and I am disappointed that the
bill fails to include similar protections.
I also doubt that the bill will prevent
blackouts like that we experienced last
August—this is one of the country’s
most pressing energy problems, yet the
bill does little to address it.
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In the area of boutique fuels, the bill
also falls badly short. Everyone in my
state of Wisconsin is familiar with
price spikes during the shift from the
spring to winter fuel supply. Wisconsin
has pushed for national standards for
federally mandated reformulated gaso-
line blends, or RFGs, to try to broaden
the supply and reduce price hikes dur-
ing RFG shortages. The current bill
will just authorize a study about the
problem, not solve it. We had a genuine
bipartisan effort to try to do this. I
cannot understand for the life of me
why this was not included in the con-
ference report.

Also, the bill has serious and unwel-
come environmental impacts. For ex-
ample, the bill undercuts the Clean Air
Act by postponing ozone attainment
standards across the country. This
issue was mnever considered in the
House or Senate bill, but it was in-
serted in the conference report. This
rewrite of the Clean Air Act is not fair
to cities like Milwaukee that have de-
voted significant resources to reducing
ozone and cleaning up their air. And, as
asthma rates across the country in-
crease, this provision could severely
undercut efforts to safeguard the air
quality of our citizens.

In addition to undermining air qual-
ity protection, the bill allows for siting
of transmission lines in national parks,
grants exemptions from the Clean
Water Act and Safe Drinking Water
Act for oil and gas companies, and pays
o0il and gas companies for their costs of
compliance with the National Environ-
mental Policy Act. I am also concerned
that the liability exemption for MTBE
is retroactive to September 5, 2003,
which will nullify about 100 ongoing
lawsuits. MTBE is found in all 50
States, and high levels are affecting
drinking water systems all over the
Midwest, including 5,567 wells in 29
communities in  Wisconsin, even
though the state only used MTBE gaso-
line for the first few weeks of the phase
I program that began in January 1995.
As a result of this bill, taxpayers are
going to have to foot the $29 billion bill
for the national MTBE cleanup.

This bill fails to reduce our reliance
on fossil fuels. The Senate energy bill
contained a requirement that power
companies provide at least 10 percent
of their power from renewable energy
sources like wind, water, and solar
power. The technical term is a renew-
able portfolio standard. The current
bill doesn’t contain any renewable
portfolio. standard. There’s no doubt
that we can and should do better on re-
newable energy to reduce our depend-
ence on foreign fossil fuels.

Although, I support many of the re-
newable fuel provisions in the bill re-
garding ethanol, I am troubled by the
fact that the bill also depletes vital
highway funds for States by siphoning
money from the volumetric ethanol ex-
cise tax credit.

The content of the bill is problem-
atic, but so is the process of how it was
written. My Democratic colleagues
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who served on the conference had only
48 hours to review the 1,700-page report
before the Monday conference meeting.
They were virtually shut out of the ne-
gotiation process. I regret that the
manner in which the current bill was
drafted—in secret, closed meetings,
without adequate time to review it.
This is no way to come up with a bal-
anced national energy policy.

For these reasons, I oppose this bill
and I will oppose cloture. I appreciate
the need to develop a new energy strat-
egy for this country. I disagree strong-
ly, however, with the measures taken
in this bill. This is a bad bill, it’s bad
for Wisconsin, and it’s bad for the Na-
tion’s taxpayers.

I thank my colleagues from Oregon
and my colleague from New Jersey for
their courtesy in letting me give my
remarks.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

UNANIMOUS CONSENT REQUEST

Mr. WYDEN. Madam President, on
behalf of myself, Chairman GRASSLEY,
Chairman LOTT, and Senator BYRD, I
ask unanimous consent the Rules Com-
mittee be discharged from consider-
ation of S. Res. 216; that the Senate
proceed to its immediate consider-
ation; the resolution be agreed to, and
the motion to reconsider be laid upon
the table, without any intervening ac-
tion or debate.

Mr. BURNS. Madam President, re-
serving the right to object, and I will
object, this is mistimed to be consid-
ering this rule change on this piece of
legislation. On behalf of some Senators
on this side of the aisle I will have to
object to the Senator’s request.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. WYDEN. Has the Senator ob-
jected? I was under the impression you
reserved the right to object.

Mr. BURNS. I reserved the right to
object, and I did object.

Mr. WYDEN. Madam President, in
light of the objection, on behalf of my-
self, Chairman GRASSLEY, Chairman
LoTT, and Senator BYRD, I ask unani-
mous consent that no later than March
1 of 2004 the Rules Committee be dis-
charged from further consideration of
S. Res. 216, if not reported, and that
the Senate proceed to the consider-
ation of S. Res. 216 at a time deter-
mined by the majority leader following
consultation with the Democratic lead-
er.

Mr. BURNS. I object.

The PRESIDING OFFICER. The ob-
jection is heard.

————

MORNING BUSINESS

Mr. WYDEN. Madam President, I ask
unanimous consent there now be a pe-
riod of up to 20 minutes of morning
business under my control to discuss S.
Res. 216.

The PRESIDING OFFICER. Without
objection, it is so ordered.

November 20, 2003

ENDING SECRET HOLDS

Mr. WYDEN. Madam President, my
good friend from Montana and I have
worked together on so many issues. He
has objected to this bipartisan resolu-
tion which would give the Senate a
chance to end one of the most per-
nicious practices in Washington, DC,
and that is the practice of secret holds.

Walk down Main Street anywhere in
the United States, and I bet you would
not find one out of a million Americans
who know what a secret hold is. The
hold does not appear anywhere in the
dictionary. It is not even in the Senate
rules. Yet it is one of the most power-
ful weapons that any U.S. Senator has.
It is, of course, a senatorial courtesy
whereby one Senator can block action
on a bill or nomination by telling the
respective Democrat or Republican
leader that he or she would object. The
objection does not have to be written
down, and it does not have to be made
public.

It is a little bit like the seventh in-
ning stretch in baseball. There is no of-
ficial rule or regulation that talks
about it, but it has been observed for so
long that it has become a tradition.

Now, the capacity to use this hold,
which is in secret—there is no trans-
parency, no accountability—the pros-
pect of using these secret holds is noto-
rious and has given birth to several in-
triguing offspring: The hostage hold,
the rolling hold, and the May West
hold. Suffice it to say, at this time of
the year secret holds are more common
than acorns around an oak tree.

Senator GRASSLEY and I have been
working on this for almost 7 years. I
am extremely proud that the chairman
of the Rules Committee, Senator LOTT,
has joined us on this matter. Senator
BYRD is a cosponsor. There is no one in
this body who has a better under-
standing of the rules than Senator
BYRD, and Senator BYRD has made it
clear this practice is out of hand. It is
out of hand because the rules are de-
signed to expedite the business of the
Senate and not hold it up.

What we heard earlier in the objec-
tion to the effort to end secret holds is
emblematic of what has happened. The
objection was based on the idea that
now was not a good time for the Senate
to address this. It is never a good time
to address it if you are in favor of
doing business behind closed doors. If
you are in favor of doing the public’s
business without accountability, it is
never a good time. If you are in favor
of doing business in secret, of course,
we are never going to bring it up in the
Senate.

The minority leader, Senator
DASCHLE, has been supportive of this
effort from the very beginning. From
the very first day I went to him to dis-
cuss this, he said: You are right. The
hold is an important power for a mem-
ber of the Senate, but it ought to be ex-
ercised with some accountability.

So there was no objection from this
side of the aisle. Unfortunately, we had
an objection from the other side. I
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