
Congressional Record
UNUM

E PLURIBUS

United States
of America PROCEEDINGS AND DEBATES OF THE 108th

 CONGRESS, FIRST SESSION

∑ This ‘‘bullet’’ symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

.

S14547

Vol. 149 WASHINGTON, WEDNESDAY, NOVEMBER 12, 2003 No. 164—Book II 

Senate
EXECUTIVE SESSION 

Mrs. HUTCHISON. Mr. President, 
Senator HATCH will be on the floor 
shortly. Before he gets here, I want to 
talk about one of the nominees who we 
will be voting on, once again, with clo-
ture votes on Friday. That is Justice 
Priscilla Owen. Justice Priscilla Owen 
has had a vote in the Senate. She has 
had four or five votes in the Senate. 

If we were adhering to the Constitu-
tion of the United States, she would be 
sitting on the Fifth Circuit today. 
There are three vacancies on the Fifth 
Circuit. They need to fill their bench. 
She should be sitting there because she 
has gotten more than 51 votes. But 
Priscilla Owen is not sitting on the 
Federal bench today because we have a 
new standard that has been put in 

place for the first time since 1789. Last 
year, we started having a 60-vote 
standard for Federal judges. 

So Priscilla Owen, although she has 
repeatedly and every time, gotten over 
the required 51 percent, is not sitting 
on the Federal bench today. No. In-
stead, this very qualified supreme 
court justice of the State of Texas is 
doing her job, doing it very well, serv-
ing as a supreme court justice in the 
State of Texas, even though she has 
gotten the requisite number of votes on 
repeated occasions to be confirmed as a 
Federal judge by the standards of this 
Congress from 1789 until 2002, until the 
rules were changed because we are now 
filibustering Federal judge nominees. 

Priscilla Owen was endorsed by every 
newspaper in Texas when she ran for 
reelection. Priscilla Owen made the 

highest grade—the highest grade—on 
the bar exam when she took it. She 
graduated at the top of her class from 
Baylor Law School. She has had an ex-
emplary record both as a supreme 
court justice for the State of Texas and 
as a practicing lawyer. She is experi-
enced. She is qualified. She was ren-
dered qualified by the ABA system, the 
committee, and she has been endorsed 
by Democrats and Republicans 
throughout Texas. She has been en-
dorsed by Democratic supreme court 
justices with whom she served on the 
Supreme Court of Texas. 

The former chief justice of the su-
preme court, a Democrat, named John 
R. Hill, who also was a Democrat attor-
ney general in the State of Texas—a 
very fine one, a very respected lawyer
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in Texas; supreme court chief justice 
and attorney general of our State—said 
Priscilla Owen is unqualifiedly the best 
we could have for this court. She is a 
person who ought to be on the Federal 
court. 

In fact, he came up here and tried to 
meet with Democratic Senators to talk 
about how qualified she is. That Pris-
cilla Owen is not sitting on the Fifth 
Circuit today is a tragedy, and it is not 
right. 

She is not the only one who has been 
asked to meet this higher standard. 
Look at Miguel Estrada, who came to 
our country as a boy and did not even 
speak English, who studied so hard 
that he was able to go to Columbia and 
become a Phi Beta Kappa, and then to 
Harvard Law School, where he grad-
uated, again in the top of his class. 

Miguel Estrada, the American dream; 
Miguel Estrada, who sat here since 
May of 2001, who got the requisite num-
ber of votes to be confirmed for the DC 
Circuit—well over 51—time and time 
and time again, but he is not sitting on 
the DC Circuit. He finally said: I can’t 
take this anymore. I have to get on 
with my life. In September, he said: 
Take my name off the list. 

Why? Why have we set a higher bar 
for Priscilla Owen and Miguel 
Estrada—these two perfectly qualified 
people, with great academic standing, 
with great records, with experience, ev-
erything you would want on the Fed-
eral bench? 

What are we going to do to the people 
who would ask for Federal benches in 
the future? I am very concerned that 
after watching this process so many of 
them are going to say: Please, don’t 
throw me in that briar patch. 

So, Mr. President, I do not think we 
should change the Constitution of the 
United States without going through 
the process of a constitutional amend-
ment. Have we had a vote on the floor 
that got a two-thirds majority saying 
that we will have a 60-vote requirement 
for confirming Federal judges? Have we 
done that? That is the process for 
amending the Constitution of the 
United States. 

But I do not think that since I have 
been here I have seen a vote that would 
say: No, it is not a 51-vote margin; it is 
60. No, Mr. President, we have not had 
that vote. But, in fact, the amendment 
to the Constitution is being put for-
ward without going through the proc-
ess. Because we now have six people 
nominated to the circuit court bench 
who are having to meet a higher stand-
ard than 51. And that is not right. 

To date, our President, President 
Bush, has had 63 percent of his nomi-
nees to the circuit court confirmed. 
The previous three Presidents have had 
91 percent of their circuit court judges 
confirmed by this time in their terms. 

So I am going to turn the floor over 
to the distinguished chairman of the 
Judiciary Committee who has done a 
wonderful job trying to get these nomi-
nations through the process. He has 
done a magnificent job in trying to 

bring these great nominees to the 
floor. 

But we are standing here tonight be-
cause this is a constitutional issue, and 
it is important. It is important that 
these good people, who have submitted 
themselves for this process to be con-
firmed as Federal circuit judges, be 
able to, with dignity, have a vote up or 
down with the same standard that we 
have had since 1789; and that is a 51-
vote margin. 

Thank you, Mr. President. I yield the 
floor.

The PRESIDING OFFICER (Mr. 
SUNUNU). The Senator from Utah. 

Mr. HATCH. Mr. President, I have 
been listening to this debate and the 
populist arguments being made by 
Democrats who seem to think that 
having Federal judgeship nominees 
treated fairly, as they always have 
been in the past, once they have been 
brought to the floor, seems to be not 
right because they think we ought to 
do something about jobs. 

Well, why haven’t they? This reces-
sion began in the last year of the Clin-
ton administration. I went through 
just some of the things that show they 
have had a pattern of obstruction from 
day 1 around here since we have taken 
over control of the Senate. 

The pattern of obstruction was set on 
the first day of the 108th Congress 
when the motion to adjourn was forced 
to a rollcall vote, something that is 
usually never done. The long overdue 
2003 appropriations bills were finally 
enacted after we became the majority 
in 2003, on February 20. 

For the first time in history, filibus-
ters were used to defeat the President’s 
circuit court nominees. I have men-
tioned upwards of 15 that some Demo-
crats have told me they are going to 
filibuster. They are not going to fili-
buster all of them, but they are cer-
tainly filibustering already more than 
four. There are six right now by the 
time you get through with Friday. 

I can tell you, there are a whole raft 
of others they are planning on filibus-
tering. First time in history, treating a 
President like dirt, and these nomi-
nees, which is even more important in 
this sense, because these nominees—we 
are going to find that we cannot get 
the top people in the country to take 
these positions, especially if they are 
very liberal or very conservative, even 
though they are in the mainstream. 
And that is a big phony shibboleth. 
Every time they say: Well, they are 
outside the mainstream of American 
jurisprudence. They were saying that 
about Bill Pryor, criticizing the cases 
that he won as the Alabama attorney 
general before the Supreme Court. So 
who is out of the mainstream? It cer-
tainly is not Bill Pryor, nor is it any of 
these other nominees. 

Like I say, Priscilla Owen, who has 
been held up for 3 years now—better 
than 3 years—Priscilla Owen is on the 
Texas Supreme Court. She was one of 
the first women partners in this coun-
try. She broke through the ‘‘glass ceil-

ing’’ for women. They ought to be giv-
ing her a medal instead of treating her 
in this despicable fashion, and they are 
only doing it because these inside-the-
beltway groups control, in many re-
spects, what they do. It all comes down 
to abortion. 

Now, there are sincere people on both 
sides of that issue. That is why I did 
not allow the issue of abortion to stop 
otherwise qualified candidates from 
getting a vote up or down on the floor, 
even though I am personally pro-life 
and cannot imagine why anybody 
would want to go for a regime of abor-
tion on demand. There were 1.6 million 
abortions a year at one time. Forty 
million abortions in this country—the 
barbaric practice of partial-birth abor-
tion, which many of my colleagues 
voted for, even some on this side. 

Let me go down a few further here: 
Needed legal reforms, I mentioned, to 
stop lawsuit abuse against doctors, 
businesses, and industries have been 
virtually banned by the tactics of the 
minority. 

Jobs have been lost right and left be-
cause of their refusal to allow decent 
laws to be passed. Medical liability, 
class action reform, gun liability, and 
asbestos lawsuit reforms have all been 
subject to delays or filibusters by our 
colleagues on the other side. 

As I said, we spent 22 days on an En-
ergy bill last year, and then we had to 
spend 18 days on an Energy bill this 
year, when we basically enacted the 
same bill we did last year. 

Bioshield legislation is very impor-
tant for those of us who work heavily 
in the area of health care and 
antiterrorism. Bioshield legislation is 
necessary to ensure proper vaccines 
and medicines to counter bioterrorism 
attacks has still not cleared objections. 

The State Department reauthoriza-
tion was stalled by Democrats insisting 
upon unrelated poison-pill amendments 
being voted on prior to passage. 

The District of Columbia appropria-
tions bill is subject to a rolling fili-
buster threat over a provision giving 
low-income students school choice, 
where we spend over $11,000 per student 
and have the lousiest school system in 
the country. 

Last year Senate Democrats failed to 
pass a budget resolution for the first 
time since the Budget Act was written 
in 1974, and they have the gall to come 
in here and say: Well, we ought to be 
taking care of jobs. 

We are going to take care of jobs if 
we can get some cooperation from 
them. But all the taking care of jobs in 
the world may not amount to much if 
we do not have a good Federal judici-
ary to make this system work, to make 
sure our constitutional way of life con-
tinues. 

They passed no welfare reform. They 
took no action to ban cloning. They 
passed no Medicare prescription drug 
plan. They confirmed a record low 
number of judges. They enacted only 2 
of the 13 appropriations bills and de-
layed enactment of a Homeland Secu-
rity Department for months. It is this 
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dismal record of inaction that Demo-
crats hope to repeat. 

Now, we are committed to delivering 
the Healthy Forests bill and the CARE 
Act to the President’s desk. The Demo-
crats are refusing to name conferees to 
the bill that passed with strong bipar-
tisan support. I could go on and on. 

But my friend from Nevada—it is 
kind of interesting to me that he would 
take 10 hours out of the Senate’s time 
on Monday to filibuster, when we all 
came here prepared to vote on appro-
priations bills. 

I think it is pretty bad to come in 
here and say that we should not do 
what we should for judges, when they 
themselves have been filibustering not 
just judges but virtually everything 
else with a slow walk. 

Mr. MCCONNELL. Will the Senator 
yield for a question? 

Mr. HATCH. I am glad to yield, with-
out losing my right to the floor. 

Mr. MCCONNELL. I notice my 
friend’s voice from Utah is cracking a 
bit, and I thought I might give him a 
moment’s relief by asking him a ques-
tion or two. 

Mr. HATCH. Sure. 
Mr. MCCONNELL. I would ask the 

chairman of the Judiciary Committee, 
was it not the case that the current DC 
Circuit Judge John Roberts and nomi-
nee Miguel Estrada were nominated on 
the same day in May of 2001? 

Mr. HATCH. That is correct. 
Mr. MCCONNELL. I would ask my 

friend from Utah, is it not true that 
the rationale for defeating Miguel 
Estrada given by the other side was 
that either he or the Justice Depart-
ment or both of them refused to turn 
over the working papers that he had 
produced during his period as a lawyer 
in the Solicitor’s Office of the Justice 
Department? 

Mr. HATCH. That is correct. These 
are the most confidential private pa-
pers of the Solicitor General’s Office, 
the lawyer who represents all of the 
public. 

Mr. MCCONNELL. Right. Was it also 
not the case, I ask my friend from 
Utah, that every single living Solic-
itor, who are either current or former 
Solicitors, the majority of which are 
Democrats, concurred with the Justice 
Department’s position that these work-
ing papers should not be turned over? 

Mr. HATCH. That is correct. Four of 
the seven former Solicitors General 
were leading Democrats, who said that 
what the Democrats are doing is 
wrong. 

Mr. MCCONNELL. People such as 
Seth Waxman and Archibald Cox? 

Mr. HATCH. Right. 
Mr. MCCONNELL. All concurred? 
Mr. HATCH. Right. 
Mr. MCCONNELL. All concurred that 

these types of working papers should 
not be turned over? 

Mr. HATCH. That is right. 
Mr. MCCONNELL. Is it not the case, 

I ask my friend from Utah, that both 
John Roberts and Miguel Estrada 
worked in the Solicitor’s Office? 

Mr. HATCH. They both worked there. 
They both were excellent appellate 
lawyers. By the way, Estrada worked 
not only with the Bush administration 
but with the Clinton administration. 
And he had high marks. 

Mr. MCCONNELL. The same two gen-
tlemen we just discussed, who were 
nominated on the same day back in 
May of 2001, by President Bush, for the 
very same court? 

Mr. HATCH. Right. 
Mr. MCCONNELL. Nominated to the 

same court, the same experience in the 
Solicitor’s Office. And is it not the 
case, I say to my friend from Utah, 
that John Roberts was passed out of 
committee and subsequently confirmed 
on a voice vote in the Senate? 

Mr. HATCH. A unanimous voice vote 
on the floor, but only after waiting 12 
years through three nominations by 
two different Presidents. 

Mr. MCCONNELL. He certainly had 
to wait a while, did he not? 

Mr. HATCH. Right. 
Mr. MCCONNELL. Is it not the case 

that you had two nominees nominated 
on the same day, to the same court, 
having had the same experience in the 
Solicitor’s Office, and one nominee was 
rejected because internal papers in the 
Solicitor’s Office were requested and 
not turned over, and no such request 
for the same kind of office papers were 
made of now Judge Roberts? 

Mr. HATCH. John Roberts, who was 
one of the finest appellate lawyers in 
the country, as was Miguel Estrada, 
was treated completely differently 
once the Judiciary Committee consid-
ered him. And I had to force them to 
consider him. Yet he passed this body 
by unanimous consent. 

Mr. MCCONNELL. So the request was 
made for certain papers of one nominee 
and the precise same papers of the 
other nominee were not requested? 

Mr. HATCH. That is exactly right. 
They treated Miguel Estrada dif-
ferently from John Roberts. 

Mr. MCCONNELL. Let me ask my 
friend from Utah, is there any conceiv-
able basis for such disparate treatment 
for the same two people, nominated for 
the very same court on the very same 
day, going through the very same Judi-
ciary Committee? Can the Senator 
from Utah think of any rational reason 
for this kind of disparate treatment? 

Mr. HATCH. Not a legitimate reason. 
The only reason was they believed him 
to be pro-life. I don’t know whether he 
is to this day because we do not ask 
those questions. 

Mr. MCCONNELL. But the stated rea-
son, I would say to my friend from 
Utah, you just confirmed a moment 
ago. The stated reason for not con-
firming Miguel Estrada was that he 
would not turn over these papers or the 
administration would not turn over 
these papers. 

Mr. HATCH. The phony reason. 
Mr. MCCONNELL. That was the stat-

ed reason. 
Mr. HATCH. The phony reason they 

hid behind. 

But let me make this point. Miguel 
Estrada, as great an attorney as he is, 
having argued 15 cases before the Su-
preme Court, having the highest rec-
ommendation of the American Bar As-
sociation, their gold standard, they did 
not want him to come through this 
process because they knew, or at least 
they perceived, that he was on the fast 
track to become the first Hispanic on 
the Supreme Court and they just can-
not tolerate having a conservative His-
panic on the Circuit Court of Appeals 
for the District of Columbia, let alone 
on the Supreme Court. 

Mr. MCCONNELL. So I say to my 
friend from Utah, what we have is a 
situation where a white male nominee, 
to the very same court, with the very 
same experience, was treated one way 
and a Hispanic-American nominee, 
nominated to the very same court, on 
the very same day, was treated dif-
ferently? 

Mr. HATCH. That is absolutely right. 
But even Roberts had to go through a 
lot of pain to get there—12 years wait-
ing, nominated three times by two dif-
ferent Presidents. 

We put him out of the committee 
after a 12-hour hearing. You hardly 
have that much for Supreme Court 
nominees. There were two others on 
that list. They complained because 
there were three on one day’s hearing. 
They ignored the fact that TED KEN-
NEDY, when he was chairman, had 
seven circuit nominees one day, and 
another four. We had at least 10 other 
times when we had three. 

Then once we put him out of the 
committee, I had to bring him back in 
the committee so they could have an-
other crack at him. They could not 
touch him. He was that good. So he had 
to go through an inordinate process to 
get there. But they knew they did not 
have anything on him. They know they 
didn’t have anything on Miguel 
Estrada. 

Mr. MCCONNELL. It sounds to this 
Senator, I wonder if the chairman con-
curs, that there was a sort of rule cre-
ated and applied to Miguel Estrada——

Mr. HATCH. It was a double stand-
ard. 

Mr. MCCONNELL. That was not ap-
plied to John Roberts, two nominees 
considered for the same court at the 
same time. 

Mr. HATCH. Absolutely right. Rob-
erts was treated like all other nomi-
nees during the Reagan years, Bush 1 
years, and the Clinton years. He was 
not asked to give his opinions on fu-
ture issues that might come before the 
Circuit Court for the District of Colum-
bia. 

Because Miguel Estrada answered the 
same way basically as all the other 
people who had passed in prior years, 
they held that against him. The big 
phony issue was knowing that the So-
licitor General’s Office did not give the 
most privileged, private documents in 
that department without making that 
department unworkable. 
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Mr. MCCONNELL. Which is why, I 

say to my friend, they didn’t ask for 
those papers on John Roberts. 

Mr. HATCH. That is right. They did 
treat Roberts differently, no question 
about it. They gave him a rough time, 
too. Miguel Estrada is in a league of 
his own in the way he was mistreated, 
but Roberts was mistreated, too. Rob-
erts sits on the Circuit Court of Ap-
peals for the District of Columbia after 
having been unanimously approved 
here. 

Let’s talk about how important that 
is. We have had 40 rollcall votes on the 
floor. You talk about delays. You talk 
about fouling up this body. We have 
had 40 rollcall votes on people who got 
unanimously confirmed. Can you imag-
ine what it takes to go through 40 roll-
call votes? It slows down the Senate 
like you can’t believe, and muscles up 
the Senate like you can’t believe. It is 
all a big game to try and make this 
President not successful. But Miguel 
Estrada had to go through that as well. 

Mr. MCCONNELL. So I say to my 
friend from Utah, and I will conclude 
with this, the practical result of that is 
this immigrant who came to the 
United States as a teenager, speaking 
broken English, realized the American 
dream, went to undergraduate and law 
school, was a star student, argued 15 
cases before the Supreme Court, was 
denied an opportunity to get an up-or-
down vote on the Senate floor by the 
creation of a standard that was not ap-
plied at the very same time to another 
nominee who was not a minority. 

Mr. HATCH. And, by the way, was 
never applied to any nominee, to my 
knowledge, in the past. Miguel Estrada 
was singled out with a double standard 
for the sole purpose of defeating his 
nomination and getting him to with-
draw. 

Mr. MCCONNELL. They were having 
a hard time, I say to the chairman, try-
ing to find some basis upon which to 
defeat this guy. He was unanimously 
well qualified by the ABA, right? 

Mr. HATCH. Their gold standard. 
Mr. MCCONNELL. He argued 15 cases 

before the Supreme Court. 
Mr. HATCH. Very few people even 

argue one case. 
Mr. MCCONNELL. He received out-

standing recommendations from every-
one with whom he worked. They were 
having a real struggle, weren’t they, I 
say to my friend, the chairman, trying 
to find some basis upon which to reject 
this truly outstanding nominee. 

Mr. HATCH. It shows the lengths 
they would go to on that side—at least 
the leaders on that side—to screw up a 
nomination of a very good person. 

Take Janice Rogers Brown. She is a 
terrific African-American justice on 
the California Supreme Court. She 
wrote the majority of the majority 
opinions on that court last year, and 
yet they come here and say she is out-
side the mainstream. They are outside 
the mainstream when they make argu-
ments such as that. 

There is only one reason they are 
against Janice Rogers Brown and fili-

buster her: because she is an African-
American woman who is conservative 
and pro-life. For these inside-the-belt-
way groups, that is their single issue. 

I had friends on the other side tell 
me, when I asked, ‘‘Why are you doing 
this,’’ say, ‘‘Well, the groups will score 
this as a vote, and then they will come 
against whoever votes that way in the 
next election.’’ These guys don’t have 
the guts to take on the groups. 

Mr. MCCONNELL. Isn’t it true, I ask 
my friend from Utah, in California 
where the justice to whom you just re-
ferred serves on the supreme court, you 
have to stand periodically for continu-
ation? 

Mr. HATCH. That is right. 
Mr. MCCONNELL. You can be re-

jected. Is it not true she got three-
fourths of the votes? 

Mr. HATCH. Better than that. She 
got 76 percent of the vote. She was the 
top vote-getter among four supreme 
court nominees. 

Mr. MCCONNELL. This is in that bas-
tion of conservatism, California. 

Mr. HATCH. I think the Senator 
makes a very good point. 

Mr. MCCONNELL. This nominee who 
was called outside the mainstream—
outside the mainstream—gets about 
three-fourths of the vote in that bas-
tion of conservatism—California—and 
the other side suggests she is somehow 
unacceptably conservative? That is ab-
surd on its face, I argue to my friend. 

Mr. HATCH. It certainly is. I went to 
one of my friends on the other side—
and I won’t mention the name because 
I don’t think that would be proper—and 
I said: What did you think of Janice 
Rogers Brown? His answer was: She’s 
terrific—which she was in front of the 
committee. Yet every Democrat went 
against her in committee and I think 
cited horrendously bad arguments to 
do it. 

They can point to 8 or 10 cases with 
which they didn’t agree, but with 
which a lot of people do agree, and then 
they say she is outside the mainstream 
when she has tried hundreds of cases 
and decided, as a majority opinion 
writer, the most majority opinions in 
that court last year and I think in 
prior years as well. 

It is really unseemly, and that is why 
we are so upset here. Let me tell you, 
if we continue down this course, we are 
going to severely harm the Federal ju-
diciary and get only people who really 
are not only outside the mainstream, 
but are Milquetoast, who can’t make a 
decision to save their lives. Once you 
get to the Federal bench, you have to 
be able to make tough decisions. 

Mr. MCCONNELL. Isn’t it also true, I 
say to my friend, the chairman, that 
one of the arguments used on some of 
the nominees is because they have cer-
tain personal beliefs, that they won’t 
uphold the law? Has that been an argu-
ment frequently made?

Mr. HATCH. That is a frequent argu-
ment. I think the best illustration of 
that happens to be Bill Pryor. 

Mr. MCCONNELL. Which is what I 
was going to ask my friend, the chair-
man. 

Mr. HATCH. They criticized him for 
cases he won before the Supreme 
Court, saying he is outside the main-
stream because they disagreed with the 
cases. In fact, they think Rehnquist is 
out of the mainstream. They think 
Scalia is out of the mainstream. They 
certainly think Clarence Thomas is out 
of the mainstream because they want a 
single approach, a minority approach 
to everything that has to be liberal, 
and if you are not liberal, you are out-
side the mainstream, even though some 
of the greatest judges ever to sit on the 
Federal courts and Supreme Court 
were conservatives. Some of the great 
ones were liberals, too, but understood 
the role of judges. 

Mr. MCCONNELL. This is the same 
Bill Pryor who is currently standing up 
against the Alabama chief justice. 

Mr. HATCH. Right. 
Mr. MCCONNELL. Who has been 

defying a court order by refusing to re-
move the Ten Commandments from a 
public building. It is very unpopular in 
Alabama to be against that guy. 

Mr. HATCH. Bill Pryor is getting 
savaged by the rightwing because he 
basically sued to have the chief justice 
removed for not following the rule of 
law. 

Mr. MCCONNELL. A classic example 
of following the law and not his own 
personal beliefs; is that not correct? 

Mr. HATCH. That is absolutely cor-
rect. Just fast forward to this week. As 
the Atlanta Journal Constitution re-
ported this week, Bill Pryor filed a pre-
trial brief asking the Alabama Court of 
the Judiciary to remove Judge Moore 
from the Alabama Supreme Court be-
cause of Moore’s defiance of the Fed-
eral court order to remove the Ten 
Commandments display. Bill Pryor’s 
brief stated, quoting from the Atlanta 
Journal Constitution article: Moore 
should be removed because ‘‘he inten-
tionally engaged in misconduct and be-
cause he remains unrepentant for his 
behavior.’’ 

I could go on about Bill Pryor. Dur-
ing his hearing—a lengthy hearing—he 
was asked over and over by virtually 
every Democrat who showed up about 
his deeply held personal beliefs. He an-
swered every question the way a judi-
cial nominee should. Even though he 
had deeply held beliefs, he would obey 
the law. 

The PRESIDING OFFICER. The time 
controlled by the majority has expired. 

Mr. HATCH. I thank the Senator for 
his excellent questions.

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Mr. LEVIN. Mr. President, I ask the 
time of the half hour allotted to this 
side be divided between myself and 
Senator DODD and that I may proceed 
for 15 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEVIN. Mr. President, what I 
wish the majority would be allowing 
tonight is consideration of legislation 
that addresses the loss of over 3 million 
jobs in this country during the last few 
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years, most of them manufacturing 
jobs. 

What I wish the majority would be 
allowing us to do tonight is to consider 
legislation to extend the unemploy-
ment benefits to those Americans who 
have lost their jobs in this recession, 
the way we have extended unemploy-
ment benefits in previous downturns. 

Those needs of the American people 
and a dozen other needs are what we 
ought to be spending our time on to-
night and every day until those issues, 
and many other critical issues, are ad-
dressed. 

Instead, those on the other side of 
the aisle decided to spend 30 hours re-
hashing the reasons that 4 out of the 
172 of President Bush’s judicial nomi-
nees have not been confirmed by the 
Senate. That is their right, but it is 
wrong. 

In my home State of Michigan, the 
unemployment rate is 7.4 percent. In 
fact, Michigan has lost and continues 
to lose more manufacturing jobs than 
almost any other State in the Nation. 
Mr. President, 2.5 million of the 3.3 
million jobs which the U.S. economy 
has lost since January 1, 2001, were in 
manufacturing. We lost over 160,000 of 
those jobs in Michigan alone. Other 
States face large job losses, but what 
we should be doing is helping people 
who lost jobs, acting to stop the cur-
rency manipulation by China, Japan, 
and other countries, and the one-way 
street in trade which has been such a 
large part of the loss of jobs in this 
country. 

The first act of this Congress last 
January was to extend unemployment 
benefits through the end of this year 
because Congress did not act last year. 
That made the 2002 holiday season 
mighty grim for those workers whose 
benefits had expired. Current law pro-
vides 13 weeks of additional Federal aid 
to laid-off workers who have exhausted 
their 26 weeks of regular State bene-
fits. However, this administration has 
shown no interest in either extending 
the deadline for the program or author-
izing new benefits. The trust fund that 
is to be used for unemployment bene-
fits currently has over $20 billion in it. 
Why this administration balks at ex-
tending unemployment benefits is be-
yond me since that is what the money 
in that fund is for. 

I, along with a number of our col-
leagues, propose we extend the Decem-
ber 31 deadline for another 6 months so 
newly unemployed workers can receive 
Federal assistance, but also making 
available an additional 13 weeks of 
Federal unemployment benefits for a 
total of 26 weeks. That is what we have 
done in prior recessions. We responded 
during the 1974 recession. Federal bene-
fits were extended to 29 weeks. 

In the 1981 recession, Congress ex-
tended benefits to 26 weeks. In the 1990 
recession, 26 weeks were provided, 33 
weeks to States with high unemploy-
ment. 

While the unemployment numbers re-
leased last week were somewhat of an 

improvement, in terms of manufac-
turing jobs, that loss continues, and 
the long-term economic forecast con-
tinues to be pessimistic. 

On this track, this administration 
will be the first administration to lose 
private sector jobs since Herbert Hoo-
ver. 

In one moment I am going to pro-
pound a unanimous consent request 
that I know my Republican colleagues 
will want to hear, and I want to alert 
them of the fact I will be propounding 
that request in a moment. I hope our 
Republican colleagues will give us con-
sent to take up unemployment insur-
ance extension legislation this evening. 
Perhaps then this 30-hour exercise will 
be fruitful. 

I think I have alerted the Repub-
licans that we would be making this 
unanimous consent request. 

UNANIMOUS CONSENT REQUEST—S. 1853 
I ask unanimous consent that the 

Senate proceed to legislative session; 
that the Finance Committee be dis-
charged from further consideration of 
S. 1853, which is a bill to extend unem-
ployment insurance benefits for dis-
placed workers; that the Senate pro-
ceed to its immediate consideration; 
that the bill be read a third time and 
passed; and that the motion to recon-
sider be laid on the table. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. MCCONNELL. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. LEVIN. Mr. President, since the 

majority has now determined we will 
spend 30 hours of the time of the Sen-
ate rehashing 4 of the 172 judicial 
nominations that haven’t been con-
firmed, I want to address what is an 
even deeper issue than the majority’s 
effort to weaken and water down the 
role of the Senate in exercising its ad-
vice-and-consent responsibility. 

That even more fundamental issue is 
our Nation’s historic and constitu-
tional system of checks and balances. 
Those checks and balances are an inte-
gral part of the unique design of our 
founding document in restraining the 
potential excesses and extremes of the 
executive branch. We share the obliga-
tion and responsibility with the judi-
cial branch. 

Our rules in the Senate are aimed at 
restraining the potential abuse of the 
rights of the minority by the majority 
within the legislative branch itself. 

In June of this year, Robert Caro, the 
eminent Pulitzer Prize winning histo-
rian and author of ‘‘Master of the Sen-
ate,’’ his great biography of former 
President and Senate majority leader 
Lyndon Johnson, wrote to our Senate 
Rules Committee addressing this sub-
ject and quoting from his book. Here is 
what he said:

. . . in creating this new nation, its Found-
ing Fathers, the Framers of its Constitution, 
gave its legislature . . . not only its own 
powers, specified and sweeping . . . but also 
the powers designed to make the Congress 
independent of the President and to restrain 

and act as a check on his authority, [includ-
ing the] power to approve his appointments, 
even the appointments he made within his 
own Administration . . . and . . . the power 
to approve Presidential appointments was 
given to the Senate alone; a President could 
nominate and appoint ambassadors, Supreme 
Court Justices, and other officers of the 
United States, but only ‘‘with the advice and 
consent of the Senate.’’

Robert Caro goes on to say:
The Framers wanted to check and restrain 

not only the people’s rulers, but also the pos-
sibility that the majority will be used in 
Madison’s words ‘‘to oppress the minority.’’ 
The Framers, he [Madison] said, established 
the Senate as the body ‘‘first to protect the 
people against their rulers; secondly to pro-
tect the people against the transient impres-
sions into which they themselves might be 
led . . . The use of the Senate is to consist in 
its proceeding with more coolness, with more 
system. . . .

One of the historical tools for the 
protection of the minority which is de-
veloped in the Senate from its earliest 
days is the principle of extended de-
bate. The exercise of this right of Sen-
ators, particularly when it is used to 
block actions which the majority fer-
vently wishes to take, is embodied in 
our Senate rule that you must have a 
supermajority of 60 percent of the Sen-
ate on matters where there is strong 
opposition. 

Filibusters have played an important 
role in moderating action in the Sen-
ate. It is widely recognized the Senate 
is a less partisan place—you may not 
be able to discern that tonight, but 
generally this is a less partisan place 
than the other body in our Congress or 
virtually any other democratically 
elected legislative body anywhere in 
the world. 

As Senator BYRD said in his series of 
scholarly addresses on the floor of the 
Senate about Senate history:

Arguments against filibusters have largely 
centered around the principle that the ma-
jority should rule in a democratic society. 
The very existence of the Senate, however, 
embodies an equally valid tenet in American 
democracy: the principle that minorities 
have rights.

Senator BYRD goes on to say in his 
study:

The most important argument supporting 
extended debate in the Senate, and even the 
right to filibuster, is the system of checks 
and balances. The Senate operates as the 
balance wheel in that system, because it pro-
vides the greatest check against an all pow-
erful executive through the privilege that 
Senators have to discuss without hindrance 
what they please for as long as they please 
. . . Without the potential for filibusters, 
that power to check a Senate majority or an 
imperial presidency would be destroyed. It is 
a power too sacred to be trifled with.

Lyndon Baines Johnson said in 1949:
. . . If I should have the opportunity to 

send into the countries behind the iron cur-
tain one freedom and only one, I know what 
my choice would be . . . I would send those 
nations the right of unlimited debate in 
their legislative chambers.

If we now, in haste and irritation, shut off 
this freedom, we shall be cutting off the 
most vital safeguard which minorities pos-
sess against the tyranny of momentary ma-
jorities.
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In May of 1994, when the Republican 

minority blocked Senator CLINTON’s 
nomination of Sam Brown to be ambas-
sador, one of our Republican colleagues 
said the following:

In considering the nomination of Mr. Sam-
uel W. Brown to be the Ambassador to CSCE, 
I have reflected on the latitude which ought 
to be accorded the President in making this 
decision for the ambassadorship, reflecting 
as well on the constitutional responsibility 
of the Senate for advice and consent as a 
check. . . . . I am troubled by a situation 
where the only pressure point Republicans 
have in the U.S. Government is on cloture. 
Once cloture is obtained, there are more 
than enough votes on the other side of the 
aisle to cover the day. While the House is not 
involved in this matter, the House is over-
whelmingly Democratic; there is a Democrat 
in the White House. The only place Repub-
licans can assert any effective, decisive ac-
tion is by stopping somebody from coming 
up. We have 44 votes, and we have more than 
enough, if there is unity among the Repub-
licans, to do that. I think Mr. Brown’s nomi-
nation and the responsibilities at the Con-
ference on Security and Cooperation in Eu-
rope are sufficiently important to preclude 
his nomination.

The filibuster succeeded in blocking 
this nomination. 

There are many reasons to at least 
consider modification to the Senate 
rules regarding the procedures for end-
ing debate, the process we call cloture. 
Those rules have been modified a num-
ber of times before, but one of the rea-
sons to consider modifying our rules is 
not the reason which is motivating our 
current majority in the Senate: irrita-
tion with the fact that only 98 percent 
of President Bush’s judicial nominees 
have been confirmed by the Senate. 
That irritation that a substantial mi-
nority of Senators would stand in the 
way of getting their way 100 percent of 
the time has led to this 30-hour talk-
athon and their apparent desire to 
amend the Senate rules to let them get 
their way 100 percent of the time. 

We find ourselves tonight debating 
not whether unemployment insurance 
should be extended for Americans who 
have lost their jobs, not how to create 
more jobs in our economy, not how to 
better provide for the education of our 
children, or to strengthen our home-
land security, or reduce the cost and 
increase the availability of prescrip-
tion drugs, but, rather, listening to the 
re-argument of the case for the 4 nomi-
nees out of 172 nominees the Senate 
has not confirmed. 

They want a 100 percent confirmation 
success record, and they appear to be 
willing to throw over the very essence 
of the Senate and its check-and-bal-
ance role to accomplish it. The Con-
stitution says the President shall 
nominate, and, by and with the consent 
of the Senate, shall appoint ambas-
sadors and judges. 

William Maclay, one of the first two 
Senators from Pennsylvania, wrote the 
following:

Whoever attends strictly to the Constitu-
tion of the United States will readily observe 
that the part assigned to the Senate was an 
important one, no less than that of being the 
great check, the regulator and corrector, or, 

if I may so speak, the balance of this Govern-
ment. . . . . The approbation of the Senate 
was certainly meant to guard against the 
mistakes of the President in his appoint-
ments to office [and] the depriving power 
should be the same as the appointing power.

I thank the Chair, and I yield the 
floor to my friend from Connecticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut. 

Mr. DODD. Mr. President, I begin by 
thanking my colleague from Michigan 
for his comments. I intend to share 
some similar thoughts this evening. 

First of all, let me begin by stating 
my own views about this process this 
evening and note—some have chosen to 
use the word anger—but I rise more in 
sadness. 

We are gathered to engage in this—I 
do not know what it is properly 
called—I guess a filibuster. It is unique 
in that the majority is conducting a 
filibuster. Normally, a filibuster, for 
those who are interested in how this 
works, is conducted by a minority 
within a minority, but we find our-
selves this evening a few short days 
away from the end of this particular 
session with a tremendous amount of 
unfinished business, and we are spend-
ing the next 30 hours—or 26 hours, 
whatever is left—on this particular de-
bate and discussion, which I suppose 
has some value in the mind of some. As 
far as this Member is concerned, I re-
gret in some ways even addressing the 
matters before us this evening. The 
better approach might have been to 
protect the rights of the minority but 
not to engage in this debate. 

There may be four votes that will 
occur on Friday. Three of them involve 
individuals who are seeking appoint-
ment to the Federal judiciary. With all 
due respect to these particular nomi-
nees, putting aside one’s views or 
whether they are for or against them, 
history will probably little note nor 
record for any great length of time who 
they were. That is not in any way to 
suggest they are not worthy individ-
uals, but in the passage of time, these 
nominations will not register terribly 
significantly in the history of the de-
bates of this great Chamber. 

I arrived as an employee of the Sen-
ate about the age of 17 when I sat on 
these steps. Lyndon Johnson was the 
majority leader of the Senate. There 
was Everett Dirksen and Senator 
McClellan. It was a sea of giants who 
served in this body. I tried to imagine 
this evening whether or not they might 
proceed in a debate like we are having, 
but I cannot imagine them doing so, 
quite candidly. 

I am afraid we are diminishing dra-
matically the incredible historic role 
of this institution by this process. 
When I think of all the matters that 
deserve our attention, when I think of 
all of the Herculean debates that have 
occurred in this Chamber throughout 
the 217-year history of our country, 
some of the great debates deciding who 
we were as a society—I sat on that step 
over there and listened to the all-night 

debates on civil rights in the early 
1960s. I listened to southerners argue 
vehemently on behalf of their position 
regarding States rights. They were in-
credible debates. Never once in all of 
that process that I watched as a child 
sitting out there did I ever hear anyone 
suggest we ought to change the rules of 
the Senate. 

Even among those who were outraged 
that there were those who were argu-
ing about denying a substantial minor-
ity of citizens of this country the right 
to participate freely in the democratic 
institutions of America, never once did 
anyone suggest we ought to somehow 
curtail the right of a minority to be 
heard in debate, extended debate. 
Never once. Yet here we are tonight, 
having an extended debate over three 
or four judicial nominations. We may 
be asked on Friday to cast a ballot 
about amending the rules of the Senate 
to fundamentally change what has 
been a central ingredient of why this 
institution has been as celebrated and 
honored throughout the 217-year his-
tory of this country. That I find rather 
appalling, that we would gather at this 
hour with all of the other issues in 
front of us. 

I spent 2 hours yesterday at Walter 
Reed Hospital. I took my 2-year-old 
daughter out to visit with the young 
men there, many of whom are missing 
limbs. I saw several of my colleagues 
out there, by the way. SAM BROWNBACK 
was out there. I went to spend a quiet 
couple of hours to express to these 
young men my great admiration for 
what they had done for their country. 

I would like to think they might 
think something larger of this institu-
tion other than that we would engage 
in a discussion and debate tonight 
about three or four judicial nomina-
tions. Other of my colleagues have 
made comments about the numbers 
that have been approved and not ap-
proved. I am not a member of the Judi-
ciary Committee. I have heard my col-
leagues extol the virtues of these nomi-
nees. I have heard others excoriate 
them. I will leave that debate for oth-
ers. The vote I am most worried about 
is the possible fourth vote that may 
occur on Friday, and that is whether 
we are going to change the nature of 
this institution because some of us are 
disappointed about some outcomes of 
votes. I would hope whatever else en-
sues or passes over these next 30 or 40 
hours that when it comes to that vote, 
maybe there will be those who will get 
up and defend this institution. 

It is inappropriate for me to do so, 
but I will note the fact that there are 
those watching this debate this 
evening in this Chamber who are of a 
younger generation. They are students, 
I suspect, in some way wanting to par-
ticipate or witness what some have 
tried to describe as an historic event. I 
would hope they take note of the argu-
ments in debate about what is impor-
tant, why the Founders created this in-
stitution, why we are not a unicameral 
body, as some State legislatures—why 
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we are a bicameral body, why it is 
there is down this corridor a House of 
Representatives at that end of the 
building and a Senate at this end. What 
are the fundamental distinctions be-
tween these two branches of one 
House? Why are we different? Why do 
we exist? What did the Framers have in 
mind when they created this institu-
tion? It is this very debate that gives 
justice, gives rationale to the existence 
of the Senate. 

One needs only to go back to the Fed-
eralist papers, and as I look around 
this Chamber there are the forebears of 
those who sit in these seats who made 
the most eloquent arguments on behalf 
of the notion, of the idea, of having ex-
tended debate and the right and power 
to amend. Those are the two central in-
gredients which make this institution 
so unique. 

When we begin to erode those very 
powers, then the very justification for 
this institution begins to diminish. We 
end up creating nothing more, poten-
tially, than a mere image of the body 
that is at the other end of this hall. 

I gave some remarks going back a 
number of weeks ago in front of the 
Rules Committee. I am the ranking 
Democrat of the Rules Committee. As 
such, I bear a responsibility, along 
with my colleague from Mississippi, 
who is the chairman of the committee, 
to consider such matters. I have great 
respect for the majority leader, but I 
would hope as we discuss the idea of 
amending rule XXII, that we would 
keep in mind what the Framers had in 
mind when it came to nominations, 
particularly nominations of a life ten-
ure. 

It is one thing to be talking about 
nominations during the duration of a 
given administration, but with judicial 
nominations it is for life. Depending on 
how young that person may be, an Fed-
eral judicial appointment can go on for 
decades. And so the Framers, given the 
experience they had come through, 
with the tyranny of a king, desired to 
create a system whereby the third co-
equal branch of government would 
have powers delineated between the ex-
ecutive branch to appoint and the leg-
islative branch to approve, to provide 
its advice and consent. 

If the ability of this institution to 
thoroughly exercise that right of ad-
vice and consent is destroyed, then we 
run the risk of creating a judicial 
branch, a coequal, that becomes noth-
ing more than the hand servant of the 
executive. That is what the Founders 
worried about. It is what Senator Rut-
ledge of South Carolina argued for 
when he spoke eloquently about the 
importance of keeping an independent 
judiciary. 

In fact, for many weeks, during the 
constitutional convention, they argued 
the President ought to have no rights 
when it came to judicial nominations, 
that that right ought to be exclusively 
contained in the Senate of the United 
States. As a result of compromise, it 
was ultimately decided that the power 

to nominate individuals should reside 
in the executive, and the power to ap-
prove should remain here, thus guaran-
teeing, to the extent possible, an inde-
pendent judiciary. 

What is being suggested by the 
fourth vote we may be asked to cast on 
Friday is that we undermine that very 
principle which has survived for 217 
years. I would hope with a resounding 
vote, both Democrats and Republicans, 
whatever strong feelings there may be 
about these three or four nominees, or 
whatever the number is, that we would 
not allow this institution to be dimin-
ished, caught up in the passions of 
these nominations. 

History will not record nor remember 
who these people are, but if we under-
mine this institution’s ability to do 
what our Founders asked us to do, then 
history will record forever our short-
sightedness. 

I regret in a sense having to engage 
in this debate. I was stunned to learn 
that in addition to this 30 hours of 
‘‘circusry’’ going on here, and the three 
votes that will occur on Friday, there 
may be a serious effort to vote on 
whether this institution should give up 
its right to be able to have extended 
debate on judicial nominations. 

This institution and its history de-
serve more. The fact that the Senator 
from Michigan and I have to arise at 10 
at night to argue about something as 
fundamental as a rule change in the 
Senate and to be asked to vote on it 
with maybe 5 minutes of deliberation 
before that ballot is cast on Friday is 
incredible to this Member. It is incred-
ible we would have to do this. 

Does not anyone care about being 
here? We are only temporary stewards. 
My colleagues and I are just guaran-
teed a short amount of time to be a 
part of this institution. We do not own 
this. We bear an historical responsi-
bility to those who came before, but an 
even greater one to those who come 
afterward, to see to it we maintain the 
order and the ideals embodied in the 
creation of this institution. That we 
would relegate a fundamental change 
in the rules of the Senate to a debate 
occurring between 10 and 2 and 3 and 4 
and 5 a.m. in the morning, with a vote 
to that may be cast on Friday without 
further deliberation, I find stunning in 
its dimensions. 

This is a matter that deserves far 
more deliberation and thought, what-
ever one’s views may be on these nomi-
nations. To find ourselves, with all of 
these other issues that are in front of 
us, to have to defend the Senate in the 
wee hours of the morning about a rule 
that has sustained us as an institution, 
is something I regret deeply. 

I hope my colleagues, whatever their 
passions may be about Miguel Estrada, 
Priscilla Owen, William Pryor, and 
Charles Pickering—I do not know these 
individuals. I presume they are good 
people, whatever differences we may 
have, as I am sure there have been peo-
ple who have been nominated in pre-
vious administrations who are also 

good people who were rejected because 
the majority today disagreed with 
them. I am sorry that happens to peo-
ple, but unfortunately, that is one of 
the aspects of a process such as we 
have, as imperfect as it is. 

The idea that our passions are so 
wrapped up in these individuals that 
we are willing to squander the rules of 
the Senate is disturbing. We should al-
ways know that it may only be a short 
time before roles may be reversed. This 
party in the minority may be the party 
of the majority in the future. And in 
the future, the party of the President 
may, of course, be different. I would 
hope we would never suggest changing 
the rules of the Senate because we are 
momentarily disappointed that certain 
individuals, whatever contributions 
they may have made in their lives and 
to their communities, are so deserving 
that they warrant changing the rules 
of the Senate because they are not get-
ting a position they seek. I hope we 
have not come to that. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I enjoyed 

the stirring remarks of my colleague. 
However, I think he completely ignores 
the fact that the filibuster rule did not 
even begin until 1917, and it did not 
come into fruition until the 1940s. Nev-
ertheless, we have changed the rules in 
this body many times. But we are not 
asking for a change of the rules. We are 
asking for a recognition. There is a dif-
ference between the Executive Cal-
endar, where the precise meaning of 
the Constitution is advise and consent 
under section 2, clause 2 of the Con-
stitution, and the legislative calendar 
where we do have a right to filibuster. 
So that distinction needs to be made. 

I yield 5 minutes to the distinguished 
Senator from Pennsylvania, and then I 
will be happy to take questions on this 
side. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. Mr. President, I 
want to respond directly to the com-
ments made by the Senator from Con-
necticut. I too sit on the Rules Com-
mittee and I take a responsibility here, 
being a steward, as the Senator from 
Connecticut said, a temporary steward 
of this place. One would think, if they 
listened to the comments of the Sen-
ator from Connecticut, that what the 
Republicans are trying to do is change 
the rules. 

I have a chart of the last 11 Presi-
dents since the ‘‘filibuster rule’’ has 
been around: 2,372 judicial nominations 
confirmed, zero filibustered. 

Who is changing the rules? This is a 
wonderful world we have: That left is 
right, right is left, up is down, in is 
out. 

The rules have been changed by prac-
tice. They hold up a chart 168 to 4. This 
states 2,372 to nothing. Never been 
done. Walk through these Halls. Stand 
in this Chamber. If the walls could 
speak of the great debates, the intense, 
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partisan, vicious debates that occurred 
in this Chamber, fights that have oc-
curred on the floor of the Senate be-
cause of the passions of the moment, so 
firmly believing that what you were 
fighting for was right. 

But not once, not one time did they 
put that passion for that short-term 
partisan or political or policy game in 
front of the sacred constitutional proc-
ess that governs this country. 

What does that constitutional proc-
ess dictate in the case of judicial nomi-
nations? Look at the precedent my 
friends. Look at the precedent. No fili-
busters. Because the Constitution says 
that it is a majority vote. In spite of 
the rancor, in spite of the partisanship 
and the stakes so high so many times 
in our country’s history, they always 
had the perspective because, yes, I say 
to the Senator from Connecticut, they 
knew they were temporary stewards. 
They took that responsibility seriously 
so they did not corrupt the rules. 

Why are we changing the rules? We 
are not trying to change the rules. We 
are trying to bring back the rules that 
have been in this country for 214 years. 
We are trying to change the rules? We 
are not being good temporary stew-
ards? Me thinks thou doest protest too 
much. We are simply trying to set this 
Senate back to the days the Senator 
from Connecticut recalls as a boy, 
when giants did stroll this Senate, 
where big matters were at stake, but 
they put the integrity of the process, 
the integrity of the Senate because we 
are a country of laws and rules and 
constitutions. We do not twist them 
and corrupt them to meet the short-
term political needs that some interest 
group off the Hill was pleading for you 
to do. 

That is what is happening here. That 
is what occurs here, and will occur, un-
fortunately, if we do not have a change 
of heart by a number of people on the 
other side of the aisle again on Friday 
so the 98-percent button that I see and 
the 168 to 4 will now be 168 to 6 and 
then 168 to 7 and then to 8 and then to 
who knows? Because once we corrupt 
the system, once we twist the rules to 
meet our partisan end, there is no end 
other than a complete debasement of 
what this Senate has stood for 2,372 
times before. 

I yield the floor.
The PRESIDING OFFICER. Who 

yields time? 
Mr. HATCH. I yield without losing 

my right to the floor a question of the 
Senator from——

Mr. REID. We cannot hear you. 
Mr. HATCH. I yield to the Senator 

from Colorado without losing my right 
to the floor. 

Mr. ALLARD. I thank the fine Sen-
ator from Utah. 

Mr. HATCH. I have laryngitis. What 
a time to have laryngitis. But that is 
the way it is. I apologize for my voice. 

Mr. ALLARD. I thank the fine Sen-
ator from Utah for yielding. 

Many papers in the State of Colorado 
have expressed a concern that we are 

not voting on judicial nominees, along 
with many papers throughout the 
country. I have three papers that ex-
pressed a view. I would like to have the 
chairman respond to the comments 
made in these three papers. 

Many people throughout Colorado 
wonder what the impact might be on 
having a filibuster and how that will 
affect the Federal judiciary. Many of 
them live in the great city of Pueblo. 
In fact, the Pueblo Chieftain observed, 
‘‘some liberals are trying to create a 
second legislative body,’’ referring to 
the judiciary, ‘‘that will pass measures 
which they cannot get passed because 
they’re often opposed by a majority of 
Americans.’’ The paper fears this will 
lead to ‘‘a serious erosion of the sepa-
ration of powers.’’ 

Does the Senator from Utah share 
those concerns? 

Mr. HATCH. I sure do. The paper got 
it just right. I have seen three major 
editorials from the Chieftain and from 
the Rocky Mountain News calling the 
Democratic filibuster an irresponsible 
escalation of the judicial nominating 
war. 

I agree with both. The Denver Post 
said ‘‘a change in Senate procedure is 
long overdue.’’ ‘‘[T]here is no good rea-
son to oppose a supermajority of the 
Senate that was not contemplated in 
the Constitution.’’ 

They got it just right. 
Mr. ALLARD. That is correct. I 

thank the chairman for responding to 
those comments made in those three 
major papers in the State of Colorado. 

We do need to move on for a vote. 
They express the view of many in Colo-
rado. I thank the chairman for giving 
me an opportunity to ask the question. 

Mr. HATCH. I yield to the distin-
guished Senator from Virginia without 
losing my right to the floor. 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. ALLEN. I wish the Senator from 
Michigan, Mr. LEVIN, were still on the 
floor. In his arguments, he cited a 
quote from Lyndon Baines Johnson as 
to what would be the best gift that 
could be given, I believe he said, to the 
Soviet Union or those behind the Iron 
Curtain. He thought the best gift would 
be unlimited debate. 

I could think of a lot of other things 
you would want to give people who are 
repressed than unlimited debate. 
Maybe freedom of speech, freedom of 
expression, freedom of religious beliefs, 
private property rights, due process, 
equal protection of the law, maybe 
even the right to bear arms so they can 
overthrow the dictatorship. 

Unlimited debate—that does not 
strike me as what is needed in a de-
mocracy. What one wants is adherence 
to the Constitution, accountability and 
responsible action by those who are 
elected by the people. And we want 
fairness, which is being denied here, 
without potential for filibustering.

This is what Senator LEVIN said that 
President Johnson said: ‘‘If I should 
have the opportunity to send into 

countries behind the iron curtain one 
freedom, and only one, my choice 
would be to send those nations the 
right of unlimited debate in their legis-
lative chambers.’’ 

I expect they could have had all sorts 
of unlimited debate but what one 
wants is adherence to our U.S. Con-
stitution. 

Let me share with our distinguished 
chairman of the Judiciary Committee, 
Senator HATCH, some words that have 
been said recently: Judgeships are cur-
rently vacant, causing undue delays in 
justice for citizens served by the court. 
The candidates for these vacancies de-
serve to have an up-or-down vote on 
their nominations. The Senate should 
not be playing politics with the Fed-
eral judiciary. 

Guess who said that? Senator CARL 
LEVIN in a press release on May 24, 
2000. 

Then Senator LEVIN said, on October 
3, 2000, in the CONGRESSIONAL RECORD: I 
believe the Nation as a whole deserves 
to have these nominees and other 
nominees awaiting hearings and votes 
acted on by this Senate, as well. I be-
lieve it is also unfair. Perhaps this is 
the most important of all to the people 
who await justice in their courts. 

Senator LEVIN said that on October 3, 
2000. 

Then Senator LEVIN also said that 
leadership had a responsibility to ad-
vise and at least vote on judicial nomi-
nees. 

And parallel to the debates we are 
having on several of the judges this 
evening that will go on through tomor-
row and into the morning on Friday, he 
said: Two of the women who we are fo-
cusing on today are from Michigan. 
They are nominees for the court of ap-
peals. The truth of the matter is that 
the leadership of the Senate has the re-
sponsibility to do what the Constitu-
tion says we should do which is to ad-
vise and at least vote on whether or 
not to consent to the nomination of 
nominees for these courts. 

That was September 14, 2000, 3 years 
ago. I wish that Senator LEVIN were 
still on the floor so I could ask him 
whether he was right in 2000, saying 
the Constitution demanded and re-
quired Senators to act and vote on 
nominees. Or does he really believe 
that the most important responsibility 
is for endless debate? 

I say to the Senator from Utah, Mr. 
HATCH, what we have seen is stalling 
and more stalling and more stalling. 
They can debate endlessly, but at the 
end of every debate, at the end of every 
examination, of everyone’s qualifica-
tions and capabilities, and whether 
Miguel Estrada, Priscilla Owen, or any 
other of the nominees, ultimately the 
responsibility is, as Senator LEVIN said 
3 years ago, it is our responsibility to 
act, to vote. The Constitution demands 
it. Accountability to our constituents 
and our respective States demands it. 
And fairness should not continue to be 
denied to these many nominees because 
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of the obstruction and also the very in-
consistent statements that have been 
made this year compared to past years. 

I ask the chairman of the Judiciary 
Committee, would you find these state-
ments to be prior inconsistent state-
ments which call into question the de-
sirability of having endless debates in 
the Senate or in the committee, espe-
cially after the committee has decided 
on a majority vote to report out, favor-
ably, a judicial nominee? 

Mr. HATCH. That is a good question 
because it seems as if our friends on 
the other side forget when they were in 
the majority and they had the Presi-
dency and they all wanted votes up and 
down and all of a sudden they do not. 

The Senator is right in pointing out 
these disparities. All of a sudden when 
the worm is turned, they do not want 
to live up to their own words. I am not 
sure that Senator LEVIN does not want 
to live up to his own words, but if he 
does want to live up to his own words, 
then he should not be voting with the 
Democrats. He should be voting for clo-
ture. 

Mr. ALLEN. I have a followup ques-
tion. In view of our friend from the 
Commonwealth of Pennsylvania and 
his articulate, passionate statement, 
Senator SANTORUM, out of the thou-
sands and thousands of nominations, 
how many have been filibustered? Zero, 
is that not correct? 

Mr. HATCH. Zero. Until this. 
Mr. SCHUMER. Will the Senator 

yield? 
Mr. HATCH. I will yield to the distin-

guished Senator from Virginia for a 
question and then I will yield to the 
distinguished Senator from Minnesota 
without losing my right to the floor. 

Mr. WARNER. Mr. President, first, 
may I thank the distinguished chair-
man of the Judiciary Committee. 

Mr. SCHUMER. Will the Senator 
yield? 

The PRESIDING OFFICER. The Sen-
ator from Utah has yielded to the Sen-
ator from Virginia for the purposes of 
asking a question. 

Mr. HATCH. The Senator will have 
his half hour in about 15 or 20 minutes. 

Mr. WARNER. I thank the Presiding 
Officer and I thank the distinguished 
chairman of our Judiciary Committee. 

I say to my colleague from Virginia 
how proud we are to be from the Com-
monwealth of Virginia from whence so 
many Framers of the Constitution 
came. I compliment you on your re-
marks tonight. I am privileged to serve 
with you because you represent, in my 
judgment, all the fine things about the 
Commonwealth. I try, in my humble 
way these 25 years, to do the same. 

The Senator referred to this Con-
stitution. The question I have to our 
distinguished chairman is very simple. 
I want to go back to the hot summer of 
1787, when 55 individuals had gathered 
from the Colonies to work from May 25 
to September 17 to frame this precious 
document. It was a long, hot summer. 
Tireless trips from their homes to 
Philadelphia. As a consequence, today, 

our form of government is the oldest 
continuously functioning government 
on Earth today. I have been challenged 
on it. But almost every other govern-
ment in existence at the time this Con-
stitution was written have fallen into 
the dustbin of history. Someone chal-
lenged me about Switzerland. Yes, Na-
poleon crossed the Alps and ceased that 
government for a period of time. This 
is a government that has continued to 
function. 

As the delegates emerged on the final 
day, September 17, Ben Franklin 
walked down the steps and was met by 
a reporter. I thought of that little his-
tory tonight when a reporter asked me, 
what is it that you are doing tonight in 
the Senate? Mr. Franklin answered 
that question on September 17, 1787. He 
said to that reporter: We have given 
you a Republic, if you can keep it. 

This Constitution explicitly gives to 
the President of the United States the 
power to appoint the judges. In Section 
2, it explicitly gives to the Senate, not 
the Congress, but to the Senate, the re-
sponsibility of advice and consent.

Three coequal branches of the Gov-
ernment and the judiciary perform 
that critical function of keeping the 
power of each of the other two, execu-
tive and legislative, in balance. That is 
what we are doing tonight. I ask the 
distinguished chairman, are we not, in 
the immortal words of Ben Franklin, 
here tonight for one sole purpose, to 
keep our Republic? 

Mr. HATCH. That is the way I view 
it. I have to say this is a very dan-
gerous thing the Democrats are doing 
for the first time in history. It has 
caused a tremendous amount of angst 
on everyone’s part and awful partisan-
ship because it has never been done be-
fore. It is time to move on. 

I yield to the distinguished Senator 
from Minnesota. 

Mr. COLEMAN. Mr. President, I 
thank the distinguished chair of the 
Judiciary Committee, the Senator 
from Utah, for yielding. I have a ques-
tion that reflects upon the implica-
tions, changing the constitutional 
standard. The Senator from the Com-
monwealth of Pennsylvania noted that 
of the past 11 Presidents’ judicial nomi-
nees, 2,372 were confirmed, zero fili-
buster. The President was elected and 
he has served his responsibilities on 
the part of his office; we have our re-
sponsibility. I take it that the Senator 
from Utah would say part of those re-
sponsibilities in the Constitution give 
us the opportunity to vote, a majority 
vote to confirm or deny the confirma-
tion of judges. 

The question I have concerns a com-
ment that appeared in a Minnesota 
paper. Like the Senator from Colorado, 
Minnesota papers have commented on 
this problem. There was a column by 
George Will, a nationally syndicated 
columnist, that appeared in the Duluth 
News Tribune. He said the following, 
and I ask the Senator from Utah 
whether he would agree with this 
statement: If the Senate rules, ex-

ploited by an anticonstitutional minor-
ity, are allowed to trump the Constitu-
tion’s test and two centuries of prac-
tice, the Senate’s power to consent to 
judicial nominations will have become 
a Senate right to require a 60-vote 
supermajority for confirmations by 
thus nullifying the President’s power 
to shape the judiciary, the Democratic 
Party will yield a Presidential power 
without having won a Presidential 
election. Would the Senator from Utah 
agree with this statement? 

Mr. HATCH. I certainly do. That is 
what is behind this. I think the Sen-
ator points it out very well. So did 
George Will. 

Mr. SCHUMER. Would my colleague 
from Utah yield for a question? 

Mr. HATCH. Not on my time. 
Mr. SCHUMER. We have had some 

misstatements on the floor about how 
many filibusters we have had.

Mr. HATCH. About what? I did not 
hear the Senator. 

Mr. SCHUMER. I said, we have had 
some misstatements repeatedly by the 
Senator from Virginia and the Senator 
from Minnesota about how many have 
been filibustered. There have been a 
bunch who have been filibustered, it is 
just that we happened to succeed. Isn’t 
that correct? 

Mr. HATCH. I am not going to yield 
at this time to the distinguished Sen-
ator. I will yield to the distinguished 
Senator from Tennessee. 

Mr. COLEMAN. Will the Senator, if I 
could just follow up—so the record is 
clear——

Mr. HATCH. Yes. 
Mr. COLEMAN. It is clear, in the his-

tory of this great Republic, the Senate 
has not denied a confirmation of a cir-
cuit court nominee by filibuster? 

Mr. HATCH. That is right, in the his-
tory of the Senate. Absolutely, Will 
was right, because that same com-
mentary was pointed out by Alexander 
Hamilton. He wrote in Federalist Paper 
76 the Senate’s role is to refuse nomi-
nations only for ‘‘special and strong 
reasons’’ having to do with ‘‘unfit char-
acters.’’ That is not what our Demo-
cratic colleagues are doing. What they 
are doing here is denying up-and-down 
votes to very qualified people, who by 
their own gold standard, the American 
Bar Association, are proven to be 
qualified. 

I believe it is abysmal that has hap-
pened. I think Senators have pointed 
out here this evening this is a very im-
portant debate that has to occur. 

The American people need to know a 
militant minority, 45 Democrats, basi-
cally, is thwarting the will of the ma-
jority and taking away the dignity of 
an up-and-down vote to qualified judi-
cial nominees by this President, which 
has never happened, once they hit the 
floor, which has never happened before. 

In the Clinton years, all 377 judges 
were confirmed—only one was rejected, 
but he got an up-and-down vote, which 
is more than our people are getting. 

Mr. COLEMAN. I thank the Senator. 
Mr. HATCH. I yield to the distin-

guished Senator from Tennessee, with-
out losing my right to the floor. 
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Mr. ALEXANDER. Mr. President, if I 

could ask the Senator a question. 
Maybe he could help me understand 
something I am having a difficult time 
understanding. 

I had the privilege of serving as a law 
clerk in the 1960s to the Honorable 
John Minor Wisdom on the Fifth Cir-
cuit Court of Appeals. Judge Wisdom 
was among the four Republican-ap-
pointed judges who presided over the 
peaceful desegregation of the South. I 
have lived in the South and grown up 
in the South and know something 
about what those years were like. 

I have been mystified, since I am not 
a member of the Judiciary Committee, 
by the treatment of Judge Pickering of 
Mississippi and Attorney General Bill 
Pryor of Alabama. I do not know Judge 
Pickering. I have met him briefly only 
twice. My staff and I studied his 
record. I have heard insinuations and 
words that were carefully chosen by 
the other side to suggest he was guilty 
of not being sensitive on racial issues. 
Yet when I looked into his record, I 
discovered, quite to the contrary. He 
had been living in Laurel, MS. In 1967, 
just to cite one example, he had testi-
fied in public against the leader of the 
White Knights of the Ku Klux Klan, 
which were the closest thing we had to 
terrorists in the United States of 
America in the last half century—an 
act of courage. 

So here is a man who throughout his 
whole life was far out front on issues of 
race relations. He was living in an area 
where it was hard to do, and he had not 
been quiet, he had not been backward, 
he had been far out front of his neigh-
bors on issues of race relations. 

Then I learn about Mr. Pryor, the At-
torney General of Alabama, and I real-
ize in hearing Senator SESSIONS talk 
that he, too, was a law clerk to Judge 
Wisdom, the great civil rights judge in 
the South. I hear it said Mr. Pryor is 
somehow insensitive to racial and 
other matters. 

Yet looking into his record, I learned 
he is at the moment seeking to oust 
the chief judge of Alabama in the case 
involving the chief judge’s failure to 
obey a Federal court order to remove 
the Ten Commandments from the 
State Supreme Court, that the State 
Attorney General of Alabama wrote all 
the football players and coaches in Ala-
bama to say they could not pray before 
football games because the law did not 
allow it, that he wrote to the district 
attorneys telling them they could not 
enforce a law against abortion, that he 
took a case all the way to the United 
States Supreme Court that was against 
the Republican party to which he be-
longed. It seemed to me here is a man 
who I recall Judge Wisdom talking 
about as a wonderfully talented young 
man. The judge was very proud of him. 
Here he has this record of upholding 
the law when it would be enormously 
unpopular in Alabama and certainly 
must be against his own views. 

What is it about these two south-
erners, the latter one, the editor in 

chief of the Tulane Law Review, a law 
clerk to Judge Wisdom, this distin-
guished person; and then Judge Pick-
ering, who was a leader for civil rights, 
endorsed by former Governor William 
Winter, the Democrat, endorsed by 
Frank Hunger, Al Gore’s brother-in-
law. What is it about the other side 
that will not allow us to have an up-or-
down vote on those two southerners 
who have been nominated by the Presi-
dent to be a judge? 

Mr. HATCH. Well, to be honest with 
you, it all comes down to abortion, ac-
cording to some of my top Democrat 
friends. That has become a litmus test 
issue for Democrats because the inside-
the-beltway groups the Democrats talk 
about do not want people on the courts 
who are pro-life, even though they are 
committed to upholding Roe v. Wade 
because that is the law of the land. 

In the case of Judge Pickering, Judge 
Pickering was unanimously confirmed 
as a Federal district court judge in 
1990. He has served well. He is one of 
the people who brought about racial 
conciliation in the State of Mississippi 
and was treated in a despicable fashion 
here. 

In the case of Bill Pryor, I do not 
think anybody who looks at his record 
can say he will not uphold the law, no 
matter how much he disagrees with it, 
because that is what a judge will have 
to do. 

Mr. ALEXANDER. May I ask the 
chairman, did he not, as Attorney Gen-
eral of Alabama, advise the local dis-
trict attorneys they could not enforce 
a law passed by the Alabama State leg-
islature——

Mr. HATCH. That is correct. 
Mr. ALEXANDER. Because it would 

be in violation of a Supreme Court de-
cision? 

Mr. HATCH. That is right. If I recall 
it correctly, it had to do with partial-
birth abortion, even though he hates 
partial-birth abortion, as anybody who 
looks at it carefully. It is a barbaric 
practice, at the very least. He upheld 
the law. 

I do not know you can ask anything 
more of anybody than that. Plus, this 
is a fellow who graduated No. 1 in his 
class from Tulane University School of 
Law, who is very bright and was very 
candid and open with the committee, 
and yet being filibustered for no good 
reason. It really is unseemly. 

Mr. ALEXANDER. I wonder if the 
chairman remembers—I have heard a 
lot of talk tonight about what a great 
protection of minority rights the fili-
buster is. 

Mr. HATCH. Yes. 
Mr. ALEXANDER. I am trying to 

think back to the 1950s and the 1960s. 
How many rights of African Americans 
in the South were protected by the fili-
buster in the 1950s? 

Mr. HATCH. That is right. 
Mr. ALEXANDER. In the 1960s? How 

long was civil rights legislation held up 
in this very body by the filibuster? 
What was it that caused the cloture 
rules to be changed so now it takes 60 

to override instead of 67? It was the Na-
tion’s anger about the filibuster, deny-
ing equal rights for African Americans 
in the South in the United States. 

What is so great about the filibuster 
in terms of protecting the rights of mi-
norities and individuals if it delayed 
progress on civil rights for so long in 
this country? 

Mr. HATCH. The distinguished Sen-
ator raises some good points. There is 
no question the filibuster rule was des-
picably used during that time. But I 
still believe most of us would agree 
that rule XXII, the filibuster rule, can 
and should apply to the legislative cal-
endar. We have a right to set our own 
rules through the legislative calendar. 
But the Executive Calendar is a cal-
endar that is subject to our right to ad-
vise and consent, which under article 
II, section 2 is a majority vote, and it 
is being distorted by our friends on the 
other side.

The PRESIDING OFFICER. The time 
controlled by the majority has expired. 

The Senator from Nevada. 
Mr. REID. Mr. President, first of all, 

I want to lay it on the record that 
CARL LEVIN, the senior Senator from 
Michigan, is not inconsistent in any 
way. We all know what happened to 
CARL LEVIN and the Michigan delega-
tion is the fact that there were no 
hearings on the judges he wanted—no 
hearings. 

That is the reason some 20 percent of 
the Clinton nominees never made it. 
They refused to hold hearings. CARL 
LEVIN would have welcomed the proce-
dure we are going through because if it 
had gotten here, and there had been an 
attempt to filibuster, cloture would 
have been invoked. 

CARL LEVIN, I say to my friend, the 
junior Senator from Virginia, is not 
and has not been inconsistent in any 
way. 

I want to refer to this. We have to 
understand what we are talking about 
here. Mr. President, 168 judges have 
been approved; 4 have been dis-
approved. For people to continually 
come on this floor, as if history facts 
have no bearing on what they are talk-
ing about—they believe, on the other 
side, if they keep saying it long 
enough, that there have never been fili-
busters before—that people will believe 
it. 

I show everyone this New York 
Times headline of September 25, 1968. 
Headline: ‘‘Critics of Fortas Begin Fili-
buster, Citing ‘Property’.’’ ‘‘Griffin At-
tack Lasts 3 Hours. . . .’’ 

Of course, we know that was a fili-
buster. Senator BYRD participated in 
it, as we recall. I say to my friends on 
the other side of the aisle, please do 
not say this is the first time there has 
been a filibuster, because it is not true. 
It is not true. 

I also want to refer to the next chart, 
something that is important to the 
American people. What do I think we 
should be dealing with? During the 
time President Bush has been Presi-
dent, we have lost more than 3 million 
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jobs in the private sector. I think that 
is fairly significant. 

Also what we should be talking about 
is my next chart to show what the 
President of the United States and his 
administration have done to create 
jobs in America. 

Here is what the President has done 
to create jobs. Can everyone see this 
chart? In fact, we can turn it around. It 
is the same on the other side, isn’t it? 
Let’s see what is on the other side. Yes, 
the same thing. This is what the Presi-
dent has done to create jobs: nothing. 

He has lost 3 million jobs. That is 
what we should be talking about here 
tonight, not the fact this is the first 
filibuster we have ever had in the his-
tory of the country. You can say it 
once, twice, 1,000 times—it is not true. 
Other judges have been filibustered and 
we have had attempts to invoke clo-
ture. It has been successful sometimes; 
sometimes it has not been successful. 

Let’s look at this next chart. It is in-
teresting we are spending 30 hours 
talking about things we should not be 
talking about. We are talking about ju-
dicial vacancies, which are at the low-
est rate in almost 15 years. What we 
should be talking about are those 
things that are going up, not the thing 
that is going down. We should be talk-
ing about the 44 million Americans 
who tonight will go to bed with no 
health insurance. That is what we 
should be talking about. We should 
also be concerned about the millions of 
Americans who are underinsured. 

Mr. President, 44 million people have 
no health insurance, and we are here 
spending our time lamenting about the 
4 people who want job increases; that 
is, they want to get better jobs. Miguel 
Estrada, let’s not shed too many tears 
for him. He makes a half a million dol-
lars a year. I think we should be talk-
ing about the people who have no 
health insurance, about the people who 
have lost jobs in this administration—
the 9-plus million people who are un-
employed, as we speak. Why can’t we 
spend that time, that is, 30 hours deal-
ing with issues that are important to 
the American people? 

We also know, in addition to having 
44 million people uninsured, that dur-
ing the last 3 years those people who 
are poor in America have increased in 
numbers. The numbers have ballooned. 
We have the poor getting poorer and 
the rich getting richer, and we are 
squeezing the middle class so it is get-
ting smaller and smaller. Wouldn’t it 
be nice if we talk about poor people? I 
recognize they do not have lobbyists. 
Maybe they do not have Gucci shoes 
and these big limousines, but they still 
deserve our time. 

The poor are getting poorer and the 
rich are getting richer. Shouldn’t we 
spend part of this 30 hours talking 
about them? The unemployed: We have 
talked about that issue. I have talked 
about it tonight on more than one oc-
casion. But the American people have 
to recognize that during the adminis-
tration of George Bush the unemploy-
ment rolls have gone up. 

The national debt: What has hap-
pened to the national debt during the 
last 3 years? It has gone up, way up. It 
is interesting to note that during the 
last 3 years of the Clinton administra-
tion, we were spending less money than 
we were taking in. We were actually 
paying down the national debt. We 
were being criticized for paying it down 
too fast: Be careful; you can’t do that. 

Well, whoever heard that term really 
took it in spades because the fact of 
the matter is, we are now increasing 
the national debt. This year’s budget 
deficit will be the highest in the his-
tory of our great country. 

Everything that is going up we are 
not talking about. We are talking 
about people who have jobs, and they 
lost an opportunity to get a promotion. 

I ask unanimous consent that the 
Senate now return to legislative ses-
sion and proceed to the consideration 
of Calendar No. 3, S. 224, the bill to in-
crease the minimum wage, that the bill 
be read a third time, passed, and the 
motion to reconsider be laid on the 
table. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. CORNYN. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. REID. I am not surprised. I am 

not surprised. We have the audacity on 
this side of the aisle to ask that the 
minimum wage be increased from $5.15 
to something more. Why, these people 
who draw minimum wage, think about 
it, if they work 40 hours a week, 52 
weeks a year, and don’t get any time 
off for vacation, they can make the 
grand sum, working a whole year, of 
$10,700. What pigs. They want to get 
that much money? 

I say we should recognize the people 
drawing minimum wage are not a 
bunch of high school kids working in a 
fast food chain. The fact of the matter 
is 60 percent of the people drawing min-
imum wage are women. For the major-
ity of those women, that is the only 
money they get for them and their 
families. I cannot imagine that we 
have had such a difficult time bringing 
up something so important to the 
American people, the minimum wage, 
to increase it from $5.15 an hour, 
maybe increasing it $1, maybe increas-
ing it $1.50. 

I know that is pushing the envelope a 
lot to think this body would take up 
something as unimportant as people 
getting an increase in the minimum 
wage. No. What we should do is worry 
about four people, four people, one of 
whom makes a half a million dollars a 
year downtown. Then we can also 
worry about other people, those other 
three who, between them, make about 
a half a million dollars. 

I have no understanding in my heart 
how the majority can continually deny 
us the opportunity to do something 
about the minimum wage. 

Remember, the judicial vacancies are 
at their lowest level in almost 15 years. 
While we are here talking all night 

about judges, 44 million people, as I 
have indicated earlier, will go to sleep 
tonight with no health insurance, 
none, and millions of others have in-
surance that is not very good. 

Nine million, almost 10 million peo-
ple will go to bed tonight wondering if 
tomorrow they will finally be able to 
find a job—recognizing that the aver-
age person who loses a job in America 
today is out of work for 5 months. That 
is the average, 5 months. And it does 
not matter. It does not matter what 
strata we are talking about. People in 
America have trouble finding jobs. The 
average is 5 months. 

We have tried earlier today, through 
a unanimous consent request, to spend 
some of these 30 hours talking about 
having an extension of unemployment 
benefits. No. 

We have asked tonight to increase 
the minimum wage, to debate that. No. 

I think it pretty well describes what 
is going on here today. 

This is an issue that people think if 
they talk about how unfair we are, 
that, yes, what we have done here is so 
bad—we have approved only 98 percent 
of the President’s requests to become 
judges. Only 98 percent. If we had it up 
to 99 percent, would we only be here for 
15 hours? 

I think this is a travesty. I say that 
without any question. Others have re-
ferred to it as a carnival and a circus. 
Whatever it is, the unemployed, those 
people who are poor, those people who 
have no health insurance are not get-
ting their time in the Senate. 

Who is getting time? Four people: 
Estrada, Owen, Pickering, and Pryor. 
That is not fair. 

I yield to the Senator from New 
York. 

The PRESIDING OFFICER. The Sen-
ator from New York. 

Mr. SCHUMER. I thank the Chair. 
Mr. President, I listened to the de-

bate, and I would say basically, kindly, 
it is just a repetition of arguments we 
have heard over and over again. A lit-
tle less kindly, sound and fury signi-
fying nothing. 

I tried to ask some questions of the 
other side a few minutes ago and was 
rebuffed. It is no wonder because we 
are not having a coming together here. 
We are not having an elucidation. What 
we are having is a rehash of arguments 
we have heard over and over again. 

It is not going to change anything, I 
say to my colleagues. It is not going to 
change a thing. There is only one way 
to change things, and that is for the 
President and the other side to follow 
the Constitution and take the words 
‘‘advise and consent’’ seriously. If they 
think we can be bludgeoned, if they 
think more talk radio makes a dif-
ference, it is not going to make a dif-
ference. In fact, I would argue to my 
colleagues, this debate is helping us be-
cause the hard-right media, the talk 
radio, and the others don’t mention 
this fact. 

This chart is worth 30 hours of pa-
laver, of gibberish. The Wall Street 
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Journal today has an editorial with the 
pictures of the six. Do they mention 
how many have been approved? They 
don’t dare. They have had editorial 
after editorial and some of them criti-
cize me. I write letters, and they don’t 
publish them. You would think if they 
are going to do a whole editorial being 
critical of someone, they would give 
them the courtesy of publishing a let-
ter. They are not interested in the de-
bate of facts. No. 

At least we are getting a chance to 
show this. One picture is worth a thou-
sand words; one chart is equal to all 
the talk we have heard. Nothing will 
change that. 

This is actually going to help our 
side. It is backfiring. I know many of 
you on the other side didn’t really 
want to do this, but I guess I have to 
say to those of you who argued for it, 
thanks. 

I heard from a constituent earlier to-
night. They were watching the debate. 
I said: Did you know about 168 to 4? No. 
Most people don’t because the big 
storm on this has come from a small 
narrow band on the hard right. We 
know the other side has to pay atten-
tion to them. They accuse us of being 
subject to beltway liberal groups. 
There are groups on both sides. They 
both feel as passionately. 

I don’t know why one group is any 
better than the other, but the group on 
that side has made this an issue. They 
just can’t stand the fact that four have 
been rejected—four. 

I begin by saying, better be careful 
about what you wish for because this 
at least is an even airing of the facts. 
What I would like this to be is a real 
debate. I would like us to ask each 
other questions. I would like us to 
challenge each other’s assumptions and 
misstatements. But it is obviously not 
happening. Obviously not at all. 

Mr. CORNYN. Will the Senator yield 
for a question? 

Mr. SCHUMER. I will be happy to 
yield for a question. I give the Senator 
from Texas the courtesy I was not 
given. 

Mr. CORNYN. I would like to ask the 
Senator from New York, of the individ-
uals he has listed on his chart, isn’t it 
true that all but Judge Fortas were ul-
timately confirmed to the positions to 
which the President appointed them? 

Mr. SCHUMER. Yes, reclaiming my 
time, that is exactly the point. I 
haven’t gotten up to this chart, but I 
will go to it now. 

Mr. CORNYN. If I may——
Mr. SCHUMER. Let me please answer 

my colleague’s question. The bottom 
line is the other side has said—and in 
the chart of the Senator from Pennsyl-
vania, he was careful. He said ‘‘success-
fully filibustered, none.’’ Then when it 
was repeated by many of the other col-
leagues, they said there has never been 
a filibuster. 

As my good colleague from Nevada 
pointed out, there have been filibus-
ters. Here are some of the judges who 
have been filibustered. 

Don’t claim there has never been a 
filibuster. In fact, I would ask anyone 
on the other side, when you filibus-
tered just 3 years ago, did anybody ob-
ject and say the Constitution is being 
defiled? Judge Berzon was filibustered 
in 2000. Judge Paez was filibustered in 
2000. Judge Sarokin was filibustered in 
1994. 

I didn’t hear the outcries from the 
Senator from Pennsylvania or others 
that filibuster is constitutionally 
wrong. Oh, no. Oh, no. So the one dif-
ference——

Mr. CORNYN. Will the Senator yield? 
Mr. SCHUMER. Let me finish—the 

one difference—and then I will be 
happy to yield for a question—is this. 
We succeeded. Do you know why we 
succeeded? I will tell you why. Because 
President Clinton made an effort to 
nominate moderate judges, by and 
large; because President Clinton did far 
more of the advise-and-consent process 
than President Bush, and President 
Clinton was able to persuade 15 or 20 
Members from the other side to finally 
vote for these judges. 

We have had no advice, meaning con-
sultation. I am consulted in New York, 
and we have filled every vacancy. On 
the main court of appeals nominees, 
there is no advise, and that means 
there isn’t consent. 

I would argue this to my good friend 
from Texas: No President has chosen 
judges through an ideological prism 
more than President Bush. He said it 
when he ran, to his credit. He was 
going to appoint judges in the mold of 
Scalia and Thomas, two of the most 
conservative judges we have. Some of 
them are to the right of Scalia and 
Thomas. Clearly, Justice Brown is. I 
believe Miguel Estrada was. He has ap-
pointed judges ideologically. Then we 
are supposed to not challenge that ide-
ology? It is two-faced. It is hypo-
critical. 

Most of President Clinton’s nomi-
nees—not all, but most—were not legal 
aid lawyers or ACLU attorneys. They 
were partners in law firms; they were 
prosecutors. Anyone who has followed 
this knows President Clinton decided 
to nominate, by and large, decidedly 
moderate judges. That is why the fili-
busters were not successful. 

Our filibusters are successful, frank-
ly, not because of any of us. It is be-
cause President Bush has decided to 
nominate people from the hard right so 
that he gives us no choice. Nothing 
would please me more—and I am one of 
the leaders in this—nothing would 
please me more than for Counsel 
Gonzales to call some of us in and say: 
How do we come to some kind of com-
ity? Guess what, the same thing that 
happened in New York and a few other 
States will happen nationally. 

Will most of the judges be far more 
conservative than me? Yes. Will many 
of the judges disagree with my view on 
choice or affirmative action or any-
thing else? Yes. But at least we will 
feel they will interpret the law, not 
make law. 

As my good friends know on the 
other side, the Constitution requires 
interpretation of the law, and 
ideologues, far left or far right—I don’t 
like far-left judges, either—want to 
make law because they feel they are so 
right and the country is so wrong, and 
so they try to make law. 

Mr. CORNYN. Will the Senator 
yield——

Mr. SCHUMER. The Founding Fa-
thers in their wisdom—I will yield in a 
minute, and maybe the Senator would 
ask the others on their time to yield to 
us as well. Then we can get some de-
bate here and maybe make a little 
progress instead of just talking past 
one another. 

The bottom line is this: We are de-
fending the Constitution. We are say-
ing there should be some balance. 
President Bush didn’t win by a land-
slide. This Senate is not 62 to 38 or 70 
to 30. This country is narrowly divided, 
and that means when laws are made, 
they tend to move to the middle. The 
prescription drug law is an example 
right now. But judges don’t have to 
move to the middle. Once they are ap-
pointed, they are there for life, and 
they have virtually absolute power 
over cases. All we have is the con-
straints within their own heads. 

My good, learned friend from Texas 
knows that in the ‘‘Federalist Papers,’’ 
Alexander Hamilton said ideology 
should play a role. My good friend from 
Texas—he is a student of history—
knows one of the first nominees of 
George Washington, John Rutledge, 
was rejected because of his views on 
the Jay Treaty. My good friend knows 
in that Senate that rejected John Rut-
ledge were a good number of the 
Founding Fathers. So this is not new. 
This is not made up. In fact, what is 
new is the view on the other side that 
if they don’t get their whole way, they 
want to change the rules. If there had 
been for 20 years protests from many of 
my colleagues who sat in those seats in 
2000 and 2000 and 1994 and 1994 when 
there were filibusters, maybe we could 
feel there was some genuine feeling 
here, some genuine fidelity. Instead, I 
would argue most of those who study 
logic know that things can be made; 
that the weakest arguments are out-
come determinant. In other words, you 
look for the outcome you want and 
then you make the argument. That, I 
would argue, with all due respect, is 
what my colleagues are doing. 

The bottom line is filibusters were 
not an abomination to the Constitu-
tion when President Clinton nomi-
nated. And, by the way, in the inverse 
case, holding back judges from even 
getting a vote in the Judiciary Com-
mittee was perfectly OK. That didn’t 
unbalance the Constitution. 

What my colleagues have done is 
taken the result they want, which is 
172 to 0, and then come up with an ar-
gument that all of a sudden filibusters 
are bad. Blocking judges can’t be bad 
because look at all these judges the 
other side blocked and didn’t even 
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allow to come up for a vote. So it can’t 
be that blocking judges is wrong. But 
it also can’t be that filibusters are 
wrong because they did them in recent 
history. They just didn’t succeed. 

Now they have this twisted logic that 
only a successful filibuster is bad. That 
doesn’t make much sense. I am sure 
my good colleague from Alabama wish-
es his filibuster had succeeded. He felt 
it passionately. He felt Judge Berzon 
and Judge Paez were too far over, 
maybe. 

Mr. SESSIONS. Will the Senator 
yield for a question? 

Mr. SCHUMER. I will be happy to 
yield since I mentioned the Senator’s 
name. 

Mr. SESSIONS. Did the Senator 
know that although the Senator from 
Alabama strongly opposed Berzon and 
Paez and voted against both those 
nominees, that there were holds on
those nominees, and the Republican 
leader, TRENT LOTT, moved for cloture 
to move the nominations forward, and 
this Senator, as did TRENT LOTT, voted 
for cloture to bring an up-or-down vote 
and voted against the nomination al-
though we——

Mr. SCHUMER. Let me reclaim my 
time. 

Mr. SESSIONS. That is not the kind 
of filibuster we have going on today. 

Mr. SCHUMER. I simply say to my 
colleague——

The PRESIDING OFFICER. The Sen-
ator from New York controls the time. 

Mr. SCHUMER. Thank you, Mr. 
President. 

What I said before was, and I say it 
again, I did not hear an outcry about 
filibustering being wrong or being un-
constitutional or being evil when these 
judges came up. I didn’t see people get 
on the floor for 30 hours. There were 
four of them in the last 6 years. I didn’t 
even hear people get on the floor for 3 
hours and take up time to say why fili-
bustering is bad. 

Do you know why they say it is bad 
now? Because we have succeeded. 
Again, why have we succeeded? Be-
cause President Bush has changed the 
way people are appointed to the judici-
ary. He has nominated judges through 
an ideological prism to a far greater 
extent than any President in history. 

I say to my colleagues, do you want 
to get it to be 172 to 0? Tell the Presi-
dent to sit down with us, to advise, to 
come to some compromise, and then 
you will probably get 172 to 0. But as 
long as this process continues where 
there is no advise and consent, as long 
as this process continues where certain 
judges who believe decisions that have 
been discredited 50 and 100 years ago 
should be law, we have no alternative 
but to do what we are doing. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. SCHUMER. I will be happy to 
yield to my colleague for a question. 

Mr. REID. Does my friend from New 
York support the unanimous consent 
requests—plural—that have been en-
tered today on the record and rejected 

by the majority, first of all to extend 
up employment benefits? Does the Sen-
ator from New York believe we would 
be better advised to go forward on 
something like that than on these four 
people who do have a job? 

Mr. SCHUMER. I say to my col-
league, most definitely, because, first, 
not only do these people have a job, but 
they shouldn’t be on the bench. 

Mr. REID. I ask another question. 
Does the Senator also agree that rath-
er than going through 30 hours of this—
first of all, with all due respect, every-
body, including me, everything that 
has been said so far tonight in these 5 
hours has already been said. 

Mr. SCHUMER. More than once. 
Mr. REID. And I am sure for the next 

25 hours, there will still be nothing 
new. Having said that, I ask my friend 
from New York, does he think it would 
be a good idea that the unanimous con-
sent requests I proffered where I asked 
to do something about the minimum 
wage right here on the Senate floor to-
night, does the Senator think that 
would be a good idea to help the Amer-
ican people? 

Mr. SCHUMER. I say to my col-
league, it would be an excellent idea. 
This debate, as I mentioned earlier, is 
not going to accomplish a thing. In 
fact, if it accomplishes anything, since 
we haven’t had the media drumbeat on 
our side the way the others have, it is 
going to help us; it is going to get this 
very fact out. Why not have a debate 
on something we haven’t debated, such 
as minimum wage, such as health care, 
such as energy policy, instead of hav-
ing two people decide energy policy. 
Nobody knows what the conference re-
port will be. Let’s have a debate about 
that. 

Here we are repeating over and over 
and over and over again the arguments 
that have been made and made and 
made. 

The bottom line, I say to my good 
colleague from Nevada, is there are 100, 
200, 300 better ways to spend 30 hours in 
the Senate than redebate these issues. 
If this is frustration on the other side 
because 4 of the 172 have been blocked, 
the solution is not to repeat the same 
arguments which we regard as spe-
cious. The solution is to come to the 
middle and compromise and talk to us, 
as we have done in certain States. 

I say this to my colleagues: Stop 
using outcome-determinative argu-
ments. Filibusters are fine when you do 
them. Only when we do them success-
fully are they no good. And blocking 
judges? That is just fine. You blocked 
so many more than we have. This argu-
ment is like trying to thread a needle: 
Blocking judges is OK; filibustering is 
OK; only successful filibustering is un-
constitutional. 

I doubt many legal scholars of any 
political persuasion would be able to 
sustain the contradictions in my 
friends’ arguments from across the 
aisle. 

The bottom line is simple: We believe 
advise and consent really means what 
it says. 

The PRESIDING OFFICER (Mr. 
ENZI). The Senator has consumed his 
time. 

Mr. SCHUMER. We believe keeping 
judges in the mainstream is within 
what the Founding Fathers wished us 
to do. I will have more to say in the 
next hour.

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. KYL. Mr. President, it is my un-
derstanding that there is a rough sense 
between the Democratic and Repub-
lican sides that the next hour, at least 
on our schedule, had been designated, 
that the Republican time would take 
half an hour and the Democratic side 
half an hour. If there is a different 
point of view on that side, perhaps that 
could be expressed. Otherwise, we 
would go forward. If there is not, then 
what I would like to do at this time is 
yield 5 minutes to the Senator from 
Idaho. 

The PRESIDING OFFICER. The Sen-
ator from Idaho. 

Mr. CRAIG. Mr. President, I have 
spent a fair amount of time on the 
floor tonight listening. I am a fresh-
man on the Judiciary Committee. 
There are a great many things Sen-
ators can do. They can speak flamboy-
antly, they can speak articulately, 
they make history, but they cannot re-
write history. 

I heard a few phrases tonight that 
were trying to rewrite a little of the 
history. So I thought for a few mo-
ments I would read from a letter from 
the Senator who was there for the Abe 
Fortas debate, not a filibuster but a de-
bate, a cloture vote. We are trying to 
say tonight that cloture votes are 
somehow filibusters. Well, my good-
ness, what an interesting term of art. 
Most importantly, what an interesting 
play of words. 

Filibusters are nonstop speaking. 
Cloture votes are simply to gain the 
majority necessary, a supermajority, 
to continue the work of the Senate. 
Now, those are the rules of the Senate. 

Let me read a letter that came to us 
from Robert Griffin, Republican Sen-
ator from Michigan. He writes to the 
Honorable JOHN CORNYN, chairman of 
the Subcommittee on the Constitution:

Dear Mr. Chairman: An Associated Press 
piece which appeared yesterday in many of 
the Sunday newspapers (copy attached) spec-
ulated that Chief Justice Rehnquist and/or 
Justice O’Connor might retire this year or 
next, and concluded with this comment: 
Presidents have not had much success in ap-
pointing Supreme Court justices in election 
years. . . . The last person to try it was Lyn-
don Johnson in 1968, when he failed to ele-
vate Justice Abe Fortas to replace Chief Jus-
tice Earl Warren. Republicans filibustered 
the nomination and Johnson backed off.

That is what the article in the paper 
said. Here are the facts from a Senator 
who was on the floor at the time debat-
ing the Abe Fortas nomination. He 
goes on:

Whether intended or not, the inference 
read by many would be: Since the Repub-
licans filibustered to block Justice Fortas 
from becoming Chief Justice, it must be all 
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right for Democrats to filibuster to keep 
President Bush’s nominees off the appellate 
courts. Having been on the scene in 1968, and 
having participated in the debate, I see a 
number of very important differences be-
tween what happened then and the situation 
that confronts the Senate today. 

First of all, four days of debate on a nomi-
nation for Chief Justice is hardly a fili-
buster.

He goes on to speak of the remarks 
that he gave in closing out that debate.

When is a filibuster, Mr. President? . . . 
There have been no dilatory quorum calls or 
other dilatory tactics employed. The speak-
ers who have taken the floor have addressed 
themselves to the subject before the Senate, 
and a most interesting and useful discussion 
has been recorded in the Congressional 
Record. 

Those who are considering invocation of 
cloture at this early stage on such a con-
troversial, complex matter should keep in 
mind that Senate debate last year on the in-
vestment tax credit bill lasted 5 weeks—

In other words, Senate leadership is 
now considering imposing a cloture 
vote on the debate that has gone on for 
4 days. Nothing was said about a fili-
buster. So we go on, and he speaks 
about that. Then he says:

While a few Senators, individually, might 
have contemplated the use of the filibuster, 
there was no Republican Party position that 
it should be employed. Indeed, Republican 
leader of the Senate, Everett Dirksen, pub-
licly expressed his support for the Fortas 
nomination shortly after the President an-
nounced his choice. Opposition in 1968 to the 
Fortas nomination was not partisan. Some 
Republicans supported Fortas; and some 
Democrats opposed him.

Then he goes on to speak about the 
cloture vote. There were 45 in favor of 
the motion and 43 against. 

What happened the next day, when 
the President, a Democrat President, 
could see he simply did not have bipar-
tisan support on the floor for a major-
ity, 50 plus 1? He pulled the Abe Fortas 
nomination. There was no filibuster. 
There was simply a cloture vote. 

Now, it is a term of art that is trying 
to be finely defined tonight and finely 
written. When is a filibuster a fili-
buster? When is a cloture a cloture? 
Well, my colleagues cannot use the Abe 
Fortas example as a filibuster because 
simply this Senator will never allow 
other Senators to rewrite history. His-
tory is what it is at the time it is re-
corded and the CONGRESSIONAL RECORD 
clearly demonstrates——

Mr. SCHUMER. Will my colleague 
yield for a question? 

Mr. CRAIG. I will not yield at this 
time. 

It is simply a fact recorded in the 
CONGRESSIONAL RECORD, so spoken by 
Robert P. Griffin, then the Senator 
from Michigan, who was there debating 
the cloture. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. KYL. Mr. President, I yield 5 
minutes to the Senator from Virginia. 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. ALLEN. Mr. President, I thank 
the Senator from Arizona. We have 
heard some comments about we ought 

to be talking about jobs and the econ-
omy. On this side of the aisle, we are 
always looking at ways to make our 
tax laws, our regulatory policies, and 
our legal system more conducive to 
more jobs with more investment in this 
country. 

We have heard this evening all sorts 
of excuses and justifications for filibus-
tering. For example, we heard men-
tioned earlier by the Senator from 
Michigan, Mr. LEVIN, a citation as jus-
tification from Lyndon Johnson who 
said: ‘‘If I should have the opportunity 
to send into countries behind the iron 
curtain one freedom and only one, my 
choice would be to send those nations 
the right of unlimited debate in their 
legislative chambers,’’ to which my 
view was, gosh, there are a lot more 
important rights, such as freedom of 
expression, freedom of religion, prop-
erty rights, due process under the rule 
of law. 

When we get to the rule of law and 
how important that is for the credi-
bility in this country, whether it is 
people in this country or outside of 
America to take a risk and invest in 
this country, the fair adjudication and 
administration of laws is very impor-
tant. It is vitally important that we 
have judges on the courts so that if 
there are contractual disputes, or if 
property is being taken, or if there is a 
dispute, it is as expeditiously handled 
and decided rather than being delayed 
because of insufficient judges. 

In many of these circuits, we have ju-
dicial emergencies. In fact, it is a fun-
damental principle of the American ju-
dicial system that justice should be 
blind, that people can get a fair hear-
ing regardless of who they are, where 
they come from, or what they look 
like. Surely, nominees to the Federal 
bench deserve the same rights to a fair 
hearing as any of us. 

Our sense of what is right for the 
country tells us that the most political 
among us realize that it is imperative 
that our courts are in working order. 
Common sense tells us that many of 
America’s highest courtrooms do not 
have judges to run them and as a result 
the legal system cannot function. 

When it is said that the economy is 
somehow not doing as well as it should, 
all of us, on this side of the aisle, Presi-
dent Bush and his Cabinet, are working 
to make sure that our economy gets 
stronger and more jobs are created. In 
fact, the gross domestic product is the 
best in nearly 20 years. We had nega-
tive growth in 2001, obviously because 
of a variety of factors, including, of 
course, the terrorist attacks. The gross 
domestic product has grown every 
quarter since the passage of the Eco-
nomic Growth and Tax Relief Rec-
onciliation Act of June of 2001. 

It grew our economy by a 7.2-percent 
annual rate the third quarter of this 
year. This was the fastest pace of 
growth since 1984, almost 20 years ago. 
Employment continues to make gains. 
Payrolls increased by 126,000 new jobs, 
net new jobs, in October. The stock 

market continues to grow. That means 
more money for people’s nest eggs, for 
their security and retirement. 

Business is reacting favorably to tax 
relief and corresponding economic 
growth, where businesses are growing, 
thereby providing more jobs. We also 
find an increase in disposal household 
income, where mothers and fathers 
have more money so they are spending 
it on their children, which is great for 
those who are selling whatever prod-
ucts or services that they are pur-
chasing, as well as whoever is pack-
aging, transporting, fabricating, as-
sembling, or manufacturing what they 
are purchasing. 

Dividend relief also is leading to bil-
lions of new dividends distributed to 
shareholders. All of this is going on 
now. It also is important, though, that 
we have judges and the fair administra-
tion of the rule of law in the laws that 
we pass. 

We cannot have activist judges. Ac-
tivist judges create uncertainty. Busi-
nesses want to know what the laws will 
be so they can make those strategic 
long-term decisions. To have judges 
coming up with activist inventions of 
new laws that were not written or 
adopted by the legislative branch is 
dangerous for security, jobs, and in-
vestment in this country. 

To put a fine point on judges, look at 
the Ninth Circuit Court of Appeals. 
Ask those affected every day by the de-
cisions by our Federal appellate courts 
whether confirming circuit court nomi-
nees is important. 

The people of California almost had 
their constitution gutted by a three-
judge panel in the Ninth Circuit only 
to have a larger panel of the same cir-
cuit reinstate their constitutionally 
authorized gubernatorial recall elec-
tion. I think it is pretty important who 
sits on the Ninth Circuit. 

I am sure those in circuits where, for 
example, schoolchildren in Montana, 
Nevada, Arizona, and Idaho, who can-
not say the Pledge of Allegiance be-
cause of leftwing activist judges in 
that circuit, who say that if one person 
takes offense at some other revering 
our flag, then the pledge is unconstitu-
tional, would say these judges do mat-
ter. 

They matter in our everyday lives. 
They matter in our schools. They mat-
ter in our businesses. Let’s put in 
judges who will interpret the law, not 
invent it.

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. KYL. Mr. President, I thank the 
gentleman for his comments, both on 
the status of our economy and the 
great economic growth that we are now 
enjoying, but also the last point about 
the importance of confirming judges. 

I hope people around America are 
watching tonight so they will under-
stand why we are talking about the im-
portance of confirming judges nomi-
nated by the President to the Federal 
bench. 

We have all heard the phrase, ‘‘jus-
tice delayed is justice denied.’’ The 
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reason that is a common phrase is be-
cause there is a lot of truth to it. What 
we are seeing around the country today 
is delay in justice because the Senate 
is denying the President a mere up-or-
down vote on some of his nominees to 
the bench. 

While it is possible for minority 
members, along with some in the ma-
jority, to defeat a judge on an up-or-
down vote, that has only happened one 
time, a few years ago, since I have been 
in the Senate. 

The judges who are being denied con-
firmation would all pass with a major-
ity vote, but the minority is holding 
them up through the mechanism of the 
filibuster. I will have more to say 
about that mechanism in a moment. 

The key point the Senator from Vir-
ginia made was that it is important we 
confirm these judges, as important as 
many of our other functions. 

Let us reflect for a moment. The Sen-
ate was given some very unique respon-
sibilities by the Framers of our Con-
stitution. Among those unique respon-
sibilities is the sole ability to ratify 
treaties and confirm nominations of 
the President. Advice and consent of 
the Senate is the way the Constitution 
refers to it. 

The House of Representatives, with 
all of the great responsibilities of that 
body, does not have this authority. 
This is alone the job of the Senate, and 
it is a job that the Senate, throughout 
its entire history, has taken very seri-
ously. Never, in the history of the Sen-
ate, has there been a successful fili-
buster of a nominee to the bench by 
the President. That is what is so strik-
ing, what is so important, what is so 
significant, about the activity of the 
minority party during the course of the 
last couple of years, and it is why we 
are here tonight talking about this and 
trying to move America to move our 
Democratic colleagues to recognize 
that it is only fair to provide an up-or-
down vote for these candidates. That is 
all we are asking. 

We have talked about the fairness to 
the nominees themselves. Miguel 
Estrada, one of the most competent at-
torneys in the country, after more than 
2 years, finally withdrew his name 
from consideration because he had to 
move on with his career. We could talk 
about the fairness to these nominees of 
having to languish for months, for 
years, without even the courtesy of an 
up-or-down vote. We could talk to the 
fairness of the President. We could talk 
to the fairness of the majority in the 
Senate. 

What I want to address briefly is the 
fairness to the American people in de-
nying justice by the delay in filling va-
cancies, vacancies which are emer-
gency vacancies. 

What is an emergency vacancy? An 
emergency vacancy is one which has 
been determined by the Judicial Con-
ference, which is a nonpartisan entity 
that acts as the principal policymaking 
body for the administration of the U.S. 
courts, that there are so many cases 

per judge in a particular circuit or dis-
trict that an emergency exists; there 
are not enough judges to take care of 
the cases in any reasonable timeframe, 
as a result of which litigants suffer. 

Perhaps the clearest way to make 
this point is, every schoolchild knows 
that the Constitution of the United 
States guarantees a criminal defendant 
a speedy trial, but they cannot get a 
speedy trial if there is no judge. So 
what happens is that all of the other 
litigants in the courts have to go to 
the back of the line and stay there 
until all of the criminal defendants 
have had their speedy trial. 

In some cases, that means the civil 
cases languish for 3, 4, 5, 6 years. That 
is justice denied in the case of those 
litigants whose justice has been de-
layed. 

What are these judicial emergencies? 
There are 12 judicial emergencies on 
the circuit court of appeals including 
the Ninth Circuit, the Fifth Circuit, 
the Sixth Circuit, and the Fourth Cir-
cuit. Democrats are obstructing nomi-
nees for every one of those circuits. 
For all three of the nominations who 
have already been filibustered—Pris-
cilla Owen, nominated to fill one of the 
two Fifth Circuit judicial emergencies; 
Charles Pickering to fill one of the 
Fifth Circuit judicial emergencies; and 
Bill Pryor, nominated to fill an Elev-
enth Circuit judicial emergency—in 
each case, the filibuster is preventing 
us from filling a seat which has been 
declared a judicial emergency. 

This is not some theoretical exercise. 
This is a problem that has to be dealt 
with, and the Senate is falling down in 
its responsibility to fill these emer-
gencies. 

Democrats have also threatened to 
filibuster other nominees who have 
been named to fill judicial emergencies 
in other circuits, by name, Carolyn 
Kuhl, who I would like to speak about 
a little later, nominated to fill a Ninth 
Circuit judicial emergency, Henry Saad 
for the Sixth Circuit, Susan Neilson for 
the Sixth Circuit, Richard Griffin for 
the Sixth Circuit, David McKeague for 
the Sixth Circuit, and Claude Allen to 
fill a judicial emergency in the Fourth 
Circuit. 

The cost of judicial vacancies to liti-
gants in civil rights cases not being 
able to vindicate their civil rights in 
commercial disputes, in contract dis-
putes, in regulatory cases involving 
Federal regulations, in every kind of 
case one can mention, there are cases 
languishing and litigants who are not 
being given their rights because there 
are not sufficient judges to hear their 
cases. 

I mentioned the Ninth Circuit. That 
is the circuit in which my home State 
of Arizona is located. I am very famil-
iar with the delays in that circuit. It is 
hurting the economies of our States. It 
is hurting the rights of litigants in our 
States. I will mention a couple of de-
tails to make the point. 

The Ninth Circuit is the largest cir-
cuit in the country. It hears appeals 

from California, Arizona, Nevada, 
Idaho, Montana, Washington, Oregon, 
Alaska, and Hawaii. There are over 
5,200 cases pending in the Ninth Cir-
cuit. It has the largest civil docket in 
the Nation, more than 1,500 cases. 
Since early 2001, cases filed in the dis-
trict court of the Ninth Circuit and 
that make their way through the court 
of appeals take longer to resolve than 
they did 2 years ago. In 2001, it took 30 
months for a case to go from original 
filing to a final decision on appeal. By 
June 2003, it took 31 months. This 1-
month increase in delay may seem 
small but the delay adds up across the 
circuit. There are more than 4,100 cases 
in the Ninth Circuit affected by this 
delay.

That means there are more than 
123,000 extra days that have been spent 
by both parties waiting for a decision. 
It takes 5 months longer to resolve a 
case in the Ninth Circuit than the na-
tional average of courts of appeal, 31 
months versus 36 months. That is what 
has affected my State and other States 
in the United States Court of Appeals. 
The filibuster that has been conducted 
by the Democrats is responsible for the 
inability to fill these vacancies. Not 
just vacancies, but judicial emer-
gencies. 

The last point I make before yielding 
time, if the Senator from Alabama is 
still here and would like to speak brief-
ly, to answer a question that has been 
asked of me by constituents in Ari-
zona. They remember the movie ‘‘Mr. 
Smith Goes to Washington’’ with 
Jimmy Stewart. A couple of them have 
read in the history books about the 
great filibuster Strom Thurmond con-
ducted over 24 hours. They asked me, if 
the Democrats are filibustering these 
judges, why can’t you make them talk 
all night? The answer to that question 
is, that is not the nature of a modern 
filibuster. When Jimmy Stewart and 
Strom Thurmond were speaking that 
long, they were trying to hold the 
floor, as our colleague from Nevada did 
a couple of nights ago when I think he 
spoke over 81⁄2 hours. He did not want 
to give up the floor because he did not 
want business to be conducted. 

In the case of Strom Thurmond and 
Jimmy Stewart, in the movie, they did 
not dare give up the floor because they 
were a one-man band for their cause. 
They may have had one or two col-
leagues with them, but basically they 
were it. They knew as soon as they 
gave up the floor, the leader would say: 
I ask unanimous consent we now vote 
on the matter they were arguing about. 
They would object and say, I object, 
and under Senate rules that is enough. 
It only takes one person to object to go 
to the next stage. The next stage is fil-
ing a cloture motion and then a vote 
occurs. If 60 Senators say, ‘‘We are 
ready to vote,’’ you take the vote on 
whatever matter it is. In this case, it 
would be the nomination of these judi-
cial nominees. They might pass by 51 
votes, but you cannot take the vote 
until 60 Senators agree. 
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That is the rule that applies on the 

legislative calendar. Up until now no 
one thought it would be a rule that 
would be abused with respect to the 
Executive Calendar, the calendar on 
which the judicial nominees are consid-
ered. 

The Democrats have decided to seek 
to apply that 60-vote rule so if more 
than 40 of them vote no to take a vote, 
we would not have the 60 votes nec-
essary to take that vote and the major-
ity rule would never be permitted to 
prevail. That is the way it has been for 
the last several months. We have taken 
a cloture vote several times and each 
time there are 44, 45 Democrats who 
vote against cloture. They vote against 
taking the final vote. That means 
there may be 55 or 56 on the other side 
with some Democrat support, obvi-
ously, willing to take the vote. But we 
cannot get that number up to 60. 

Up until now, in the interpretation 
that has prevailed, we cannot take the 
final vote which would pass for all of 
these nominees; 51 votes would be se-
cured for every one of the nominees 
that have been filibustered. That is 
why we cannot make someone talk all 
night. If our colleagues on the Demo-
crat side wished, they could have one 
person on the floor all night tonight 
and simply object to our request to go 
to these votes. But they would not 
have to talk if they did not want to. 

I am pleased they are joining in this 
debate so we can actually have a dis-
cussion about these candidates. In that 
sense, I guess we have forced an all-
night discussion. It is a discussion that 
should have occurred a long time ago. 
It is a useful discussion, but it is not a 
discussion at the end of the day that I 
suspect will change any of their minds, 
as a result of which, as long as we ad-
here to the 60-vote rule that has always 
been the rule in the past, we cannot get 
to a vote where the majority would be 
able to prevail. That is what the Sen-
ate rules are. 

On Friday, we will have a vote to 
change the rules. That vote requires a 
two-thirds majority to pass. It is un-
likely that will occur, either. 

That is the state of play right now. 
That is why, to answer the question, 
‘‘Can you make somebody talk all 
night,’’ the answer is no, not if they 
have 40 friends, because if they have 40 
friends, all they have to do is vote 
‘‘no’’ when you have a cloture vote and 
you cannot go on to your final vote. 
That rule may sound arcane, but I also 
say on legislative matters, it has been 
used by both parties to defeat legisla-
tion that did not have a 60-vote major-
ity. It is a right Senators have always 
felt important, for important matters 
to require 60 votes. To pass a treaty, it 
takes two-thirds. The Constitution ex-
plicitly spells that out. But to confirm 
a judge, the Constitution has no super-
majority requirement. 

There are a lot of people who believe 
the real intent of the Framers was that 
a simple majority should apply. Per-
haps one day that issue will be tested. 

Until then, we are with the proposition 
that as long as any Senator objects, it 
takes 60 votes to get to a final vote in 
which a simple majority would prevail. 
As of right now, that is what is being 
applied in the case of these judicial 
nominees. 

The important point for Americans 
to understand is the minority has 
thwarted the will of the majority; that 
the consequences are significant for 
the country; that emergency judicial 
vacancies are not being filled; and 
while this is unfair to nominees them-
selves, it is even more unfair to the 
American people because the judicial 
vacancies remain vacant. 

It is a solemn responsibility of the 
Senate to act on the President’s nomi-
nees. We are not fulfilling that respon-
sibility. It is for that reason the Re-
publican majority decided to take this 
time tonight and tomorrow to try to 
bring this matter to the attention of 
the American people to urge our col-
leagues to reconsider their position in 
opposition to even taking a vote on 
these nominees so eventually we can 
get to the point where we can simply 
have an up-or-down vote on the nomi-
nees President Bush has made for these 
important positions. 

I reserve the balance of the time al-
lotted to the Republican side during 
this hour. If there is another Repub-
lican wishing to speak, I am happy to 
recognize that person. If not, I am 
happy to yield the floor to colleagues 
on the Democrat side for whatever 
time is remaining and pick that up a 
little bit later. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from California. 
Mrs. BOXER. I am happy to yield to 

my colleague. 
Mrs. HUTCHISON. I am happy for the 

Senator to go forward and then we will 
come back at the end of the hour. 

Mr. KYL. Mr. President, I inquire 
how much time remains of the half 
hour? 

The PRESIDING OFFICER. Two and 
1⁄2 minutes.

Mr. KYL. If either Democrat who is 
on the floor would like to speak, fine. 
Otherwise I will go ahead and use that 
time. 

Mr. REID. Mr. President, it works 
better when we use our time and do not 
get mixed up so no one owes time. 

Mr. KYL. I am happy to follow the 
precedent we have established and use 
the remaining 21⁄2 minutes. 

I wanted to speak to the qualifica-
tions of some of these nominees. Obvi-
ously, during the short period of time I 
have, I am not going to be able to do 
that except that I said I wanted to 
mention the qualifications of one of 
these nominees, Judge Carolyn Kuhl, 
nominated to the Ninth Circuit Court 
of Appeals, a judge who would be sit-
ting on cases I might argue to the 
Ninth Circuit Court. 

She has been a judge in a State trial 
court in Los Angeles since 1995. The 
American Bar Association rated her 

‘‘well qualified,’’ their top rating for 
the Ninth Circuit Court of Appeals. She 
has served as a superior court judge in 
Los Angeles County in both the crimi-
nal and civil divisions and supervising 
judge of the civil division, the first 
woman to hold that position. Before 
that, she was a partner in a prestigious 
law firm in California. Before that, she 
served in the Department of Justice. 
She worked as a deputy solicitor gen-
eral of the United States and argued 
cases before the United States Supreme 
Court in that capacity. She has ex-
traordinary bipartisan support. A bi-
partisan group of 23 women judges on 
the superior court who serve with 
Judge Kuhl have written to our Judici-
ary Committee and said, ‘‘As sitting 
judges, we, more than anyone, appre-
ciate the importance of an inde-
pendent, fair-minded and principled Ju-
diciary. We believe that Carolyn Kuhl 
represents the best values of such a Ju-
diciary.’’ That is from a bipartisan 
group of judges. 

A bipartisan group of nearly 100 
judges who serve with her said: We be-
lieve her elevation to the Ninth Circuit 
Court of Appeals will bring credit to all 
of us. As an appellate judge, she will 
serve the people of our country with 
distinction, as she has done as a trial 
judge. 

There are a variety of other endorse-
ments that have been made of this fine 
candidate. The bottom line is we re-
viewed her record, we heard her testi-
mony. She made a tremendous impres-
sion on all of us on the committee. The 
worst a couple of people on the other 
side can say is they disagreed with a 
couple of her decisions. I daresay if 
that was the test of every one of us as 
Senators, we would be in a sorry posi-
tion because we cannot go very long 
without people disagreeing with us 
philosophically on positions. 

Judge Carolyn Kuhl, it is plain, will 
follow the Constitution. She is one of 
the candidates we need to act upon. I 
urge my colleagues to consider these 
remarks in consideration of her nomi-
nation.

Mr. REID. Mr. President, the first 15 
minutes will go to the Senator from 
California, Mrs. BOXER, and the second 
15 minutes to the Senator from New 
York, Mr. SCHUMER. 

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. BOXER. I am glad Senator KYL 
brought up the Kuhl nomination be-
cause I will be talking a little bit about 
that nominee and her background and 
the number of people from all sides of 
the spectrum who oppose this nominee 
and the fact there is a very serious case 
involving a breast cancer patient who 
she ruled against in terms of her pri-
vacy rights. I will get into that. Judge 
Kuhl was overturned immediately. I 
will get into that and why it is we have 
taken a stand on a handful of these 
very extremist, very controversial ju-
dicial nominees. 

First, I remind us of the scorecard. If 
I were the Republicans and I got 168 of 
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the judges I wanted and only was 
turned down for 4, I would do what my 
mother said when I was a kid: ‘‘Honey, 
if you get 90 percent of what you want, 
say thank you, give the person a hug, 
and leave the room.’’ 

Instead, what do we have? We do not 
have smiling, we do not have thank 
you’s. We have 30 hours of wasted time 
to hear people complain and whine 
about the fact they did not get four. 

Somebody wrote a book once, called 
‘‘All I Really Need to Know I Learned 
in Kindergarten.’’ I honestly think this 
is the most childish situation. The 
President gets 168 and does not get 4 
and his party is up in arms. 

How does that compare to President 
Clinton? Let’s take a look at that. 
President Clinton had 63 nominees 
blocked, or 20 percent of his nominees. 
President Bush has, up to now, four—I 
suspect if we get these new two women 
we are talking about coming forward 
on Friday, hopefully, there will be six, 
but tonight there are four. That is 2 
percent, and we have complaining 
going on. 

I do not get it. I feel like BARBARA in 
Wonderland. It makes absolutely no 
sense. I cannot figure it out. It is like 
the kid who comes home from school 
and says to his dad, ‘‘Dad, I got 98 per-
cent; aren’t you proud of me?’’ Dad 
says, ‘‘What happened to that other 2 
percent?’’ What is it about? We all 
learn to be gracious when we win. 
When we win 98 percent, we should be 
gracious. 

Here are the names of the Clinton 
nominees who were blocked. Fifteen 
times more judicial nominees blocked 
than that of President Bush. Why were 
they blocked? The other side felt, for 
whatever reason, maybe they did not 
feel they came from the mainstream. 

I remember speaking to Senator 
HATCH. He actually called me into his 
office. We had a very good talk. This is 
when he was chair of the Judiciary 
Committee and President Clinton was 
President. He said to me: ‘‘I just want 
you to know, BARBARA, if your side 
sends over from California liberal 
judges, they will never go anywhere. 
Do not send me liberal judges.’’ 

I said: ‘‘Orrin, I get it. I am a prag-
matist. I have a committee advising 
me. I will so instruct them.’’ We got al-
most all of our nominees through. 

When President Bush was elected, I 
said to Senator HATCH: ‘‘I hope you are 
not going to send us rightwing nomi-
nees, because they are out of the main-
stream and this President promised us 
mainstream nominees.’’ 

Remember the night the Court de-
cided he had won the election? The 
President came out—I will never forget 
it—we needed healing, and he came to 
the mike. It was very healing. He said: 
‘‘I will govern from the center. I am a 
uniter, not a divider.’’ 

Yet we see some of these nominees 
who are coming down who are so far off 
to the right they are falling off the 
charts. I want to be clear. I want to say 
this unequivocally to my colleagues. I 

don’t deserve to be here if I don’t exer-
cise the right given to me in the Con-
stitution of the United States, which I 
revere. If I don’t exercise that right, I 
do not deserve to be here. If I don’t 
stand up and block some of these peo-
ple, I do not deserve to be here. It is as 
simple as that. You can come to my 
State, you can call me every name in 
the book, it does not matter to me, be-
cause my constituents want me to 
stand up for what is right. What is 
right is to support mainstream can-
didates for the judiciary and stand up 
to extremist nominees and those who 
are out of the mainstream. I have to do 
it. It is my job. 

Do you want to come and talk about 
it for 30 hours when we could be doing 
other things? That is fine with me. I 
can talk about it for 630 hours. That is 
how strongly I feel in my heart about 
what we have done. 

What does the Constitution say 
about our job? The Constitution says: 
The President—that means this one 
and every other one—must seek the 
Senate’s advice and consent. It does 
not say ‘‘sometimes.’’ It does not say 
‘‘usually.’’ It does not say ‘‘when you 
feel like it.’’ It says very clearly, the 
President must seek the Senate’s ad-
vice and consent. That does not mean 
notifying Senators, ‘‘This is who we 
are coming up with.’’ It means sitting 
down with us. It means talking to us. I 
have to say, this administration falls 
short. 

When Carolyn Kuhl was nominated, I 
said to Alberto Gonzales, the Presi-
dent’s man on this, Give me some time. 
I wanted to support a woman for this 
judgeship. Members know my record. I 
said, Let me get back to you. Lo and 
behold, what did I find out? I want to 
tell you what I found out. 

First I found out about this case. 
Think of yourself as the woman in this 
circumstance, perhaps as her husband 
or as a relative. A woman had a mas-
tectomy. It is a brutal operation. She 
is frightened. She is sick. She is going 
to the doctor for a followup exam. She 
is in the office. The doctor has another 
person in the office, dressed in a white 
coat, and the exam takes place. This 
other gentleman is leaning over this 
woman in one of the most embar-
rassing moments, her most frightened 
moments, her most humiliating mo-
ments, and he is fanning her. He is in-
volved in this. He is staring at her the 
whole time. When she leaves the doc-
tor’s office on the way out, something 
did not feel right to her. She asks the 
receptionist, ‘‘What doctor was that in 
the office with me?’’ The receptionist 
said, ‘‘That was no doctor; that was a 
drug salesman.’’ 

The woman was appalled. A drug 
salesman had been in this room with 
her without her permission, without 
her knowledge. 

The bottom line of all of this, she 
sues. The case comes before Judge 
Kuhl, who is a new judge in the State. 
Judge Kuhl rules against this woman. 
The case is appealed and Carolyn Kuhl 
is overturned. 

Is this someone you think should be 
rewarded with a lifetime appointment? 
I say not. 

Let’s see what the National Breast 
Cancer Coalition has written. This is a 
group that does not get involved in pol-
itics. This is a group that does not get 
involved. They were so upset, they 
said:

We cannot afford to have Judge Kuhl on 
the court of appeals where she will have a 
greater effect on women with and at risk of 
breast cancer and our family and friends.

The National Breast Cancer Coalition 
getting involved in a judicial nomina-
tion. I will tell you, if I did not stand 
up for the women across this country—
how many of us get breast cancer? 
About one in nine. If I did not stand up 
for them, I do not deserve to be here. 

So if you want to talk about it for 30 
hours, for 40 hours, for 50 hours, count 
me in—count me in—because if I were 
to roll over and allow someone such as 
that to get on the bench, someone who 
is hostile to women, someone who is 
hostile to civil rights, someone who is 
hostile to privacy rights, someone who 
is off the deep far right end of the spec-
trum, I do not deserve to be here be-
cause I promised my constituents I 
would support mainstream judges. I 
have supported many judges, 90 percent 
of the judges President Bush has 
brought forward. But once in a while 
you have to take a stand. 

Let’s look at the number of groups 
that are against Carolyn Kuhl’s nomi-
nation, which is going to be brought up 
on Friday. I cannot even read all of 
these to you. It would take too long. 
But I will give you a few: the AFL–CIO, 
the American Association of Univer-
sity Women, the American Federation 
of School Administrators, the Asian 
Pacific American Labor Alliance, 
Breast Cancer Action, the Breast Can-
cer Fund, the Women’s Law Center, 
Clean Water Action, Communication 
Workers, Defenders of Wildlife, the 
Feminist Majority, the Foundation for 
a Smoke-Free America, Friends of the 
Earth, the International Federation of 
Professional Technical Engineers, Los 
Angeles County Federation of Labor, 
NARAL, Moveon.org, National Breast 
Cancer Coalition, National Center for 
Lesbian Rights, National Council of 
Jewish Women, National Employment 
Lawyers Association. 

It goes on and on and on, and there 
are reasons why these groups have got-
ten involved in this. Because all you 
have to do is see the record of this 
woman and you understand why these 
groups are against her. 

Office and Professional Employees 
International Union——

Mrs. HUTCHISON. Mr. President, 
will the Senator yield? 

Mrs. BOXER. No, I will not. People 
for the American Way, Physicians for 
Social Responsibility, Planned Parent-
hood, Pride at Work, Progressive Jew-
ish Alliance, the Sierra Club, Smoke 
Free Educational Services—this goes 
on—Taxpayers Against Fraud, United 
American Nurses. It goes on and on. 
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There is more: the Wilderness Soci-

ety, the Women’s Leadership Alliance; 
the Members of the California delega-
tion: the Honorable NANCY PELOSI, 
BARBARA LEE—all the women of Cali-
fornia who are on the Democratic side 
in the Congress. 

So you want to talk about it for 30 
hours? We will talk. We will talk. 

This is from 102 law professors from 
across the United States on Judge 
Kuhl:

Judge Kuhl has spent her entire profes-
sional life—in the Government, in private 
practice, and on the State bench—aggres-
sively promoting an extremist agenda that is 
hostile to women, minorities, injured work-
ers, and the environment.

Judge Kuhl’s record goes back to 
when she worked in the Reagan admin-
istration and tried to persuade the 
Reagan administration to say that it 
was OK that Bob Jones University get 
a tax deduction. She was called part of 
a band of zealots who did that. 

So you want to talk about Judge 
Kuhl. I know her record inside out. I 
wanted to support a good woman from 
California. My whole life is spent pro-
moting women but not women who 
would be hostile to other women and 
hostile to the guy who maybe needs to 
join an organization and perhaps get 
into a law suit. She does not even like 
the fact there are juries. She does not 
like the fact there are juries. 

So here we are. It is a quarter to 12 
at night. I am all perky now. The rea-
son is, I feel deeply about this. This is 
a chance to stand here and say, ‘‘What 
are you doing?’’ to the other side of 
aisle. You have 168. You did not get 
four. You are whining and you are com-
plaining and you are crying and you 
are marching into the Senate and you 
are stopping progress. 

What about the millions of jobs that 
have been lost? Three million jobs lost, 
2.6 million in manufacturing. Let’s 
talk about that for 30 hours—instead of 
crying, crying about not getting 100 
percent but only 98 percent of what you 
want. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mrs. BOXER. I ask for 1 more 
minute, and then I will turn it over to 
my colleague from New York. 

Mr. SCHUMER. I yield a minute to 
my colleague from California. 

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. BOXER. So here we see the 
problems. We have lost jobs. You do 
not want to talk about that. I think 
right now I ought to ask unanimous 
consent that the Senate now return to 
legislative session and proceed to the 
consideration of Calendar No. 3, S. 224, 
the bill to increase the minimum wage, 
that the bill be read the third time and 
passed, and the motion to reconsider be 
laid upon the table. 

Mrs. HUTCHISON. I object. 
The PRESIDING OFFICER. Is there 

objection? 
Mr. SANTORUM. Mr. President, re-

serving the right to object. 

Mrs. BOXER. Was there an objection? 
Mr. SANTORUM. Mr. President, re-

serving the right to object. 
Mr. REID. Mr. President, there was 

either an objection or no objection. 
Mr. SANTORUM. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mrs. BOXER. Just finishing up my 

minute, this proves my point that they 
want to complain about four judges 
who already have jobs. But they do not 
want to deal with the people who are 
unemployed and this terrible economic 
situation we have in our country 
today. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mrs. BOXER. I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Thank you, Mr. 

President. 
First, I thank my colleague from 

California. She is feisty any time of the 
day but, not only feisty, on target. I 
very much appreciate her great work, 
particularly in bringing to our caucus’s 
attention the problems with Judge 
Kuhl. 

Now, I would like to review the bid-
ding so far. First, we have had a lot of 
talking, virtually none of it new. Sec-
ond, there have been repeated refusals 
to go on to issues that we do not talk 
about, such as minimum wage, loss of 
jobs, health care. Third, we believe this 
debate is helping us because the right-
wing radio and the rightwing groups 
have talked about their argument. 

I mentioned the Wall Street Journal 
editorials that never mention this 
number, what anything fair would be. 
We are getting this number out: 168 to 
4. 

When I go to parades in upstate New 
York, conservative areas, they say: 
Why are you stopping the President’s 
judges? I say: It is 168 to 4. They say: 
Never mind. Well, that is what this de-
bate is doing. The American people are 
going to say: Never mind. 

Finally, I think we have revealed 
how our colleagues’ arguments are out-
come-determinative. Lawyers will tell 
you they are the weakest arguments. 
You pick your outcome and then you 
determine it. 

Are they against filibusters? No. 
Again, I will repeat my challenge: Let 
a Senator on the other side show me 
that they got up and demanded 30 
hours or 3 hours or 5 hours when Mem-
bers on their side attempted to fili-
buster Judge Barkett, Judge Sarokin, 
Judge Marsha Berzon, Judge Paez. Did 
anyone get up and complain? No. 

So you are not against filibusters and 
you are not against blocking judges. 
Here they are. You have blocked a 
whole lot of judges. You did not use fil-
ibuster. You refused to give them a 
vote. But they were blocked—same ef-
fect. The only thing you seem to object 
to is a successful filibuster. Where is 
the logic there? 

Finally, you want to have viewer-
successful filibusters? Talk to us. Come 

and meet with us. Nominate judges 
who may be conservative but are not so 
far out of the mainstream, such as Jus-
tice Brown who believes that Govern-
ment is evil. She is against all zoning 
laws, at least according to her speech 
to the Federalist Society. And she 
thinks the Lochner decision, one of the 
most discredited decisions which said 
the State government could not regu-
late the number of 60 hours—New York 
State said 60 hours is when a bakery 
worker could not work any longer. 
They can’t do that. 

So nominate some people who are 
conservative but not so far out that 
they want to make law, not interpret 
law. That is the bidding so far. 

Now, one other point that was made 
since I last spoke. My good friend from 
Idaho, I love him. He is a fine guy. We 
even worked together on a gun control 
bill, so it shows you anything is pos-
sible around here. But he is saying 
Judge Abe Fortas was not filibustered? 
What is this argument? A cloture vote 
is not a filibuster? As my daughter 
would say: ‘‘Hello.’’ 

Why do we have a cloture vote? Be-
cause there is a filibuster. Here is the 
headline in the New York Times: ‘‘Crit-
ics of Fortas Begin Filibuster. . . .’’ 
Why is that not a filibuster? But the 
New York Times, they are one of those 
wacky, liberal publications, and this is 
one of these slanted liberal headlines. 

So let’s take the U.S. Senate Web 
site. What is the headline? October 1, 
1968: ‘‘Filibuster Derails Supreme 
Court Appointment.’’ I am para-
phrasing: In June 1968, Chief Justice 
Earl Warren informed President Lyn-
don Johnson that he planned to retire 
because of a filibuster. 

Mr. President, I ask unanimous con-
sent to have a document from the Sen-
ate’s own Web page printed in the 
RECORD. I would ask all of my col-
leagues who believe that Abe Fortas 
was not filibustered to make a motion 
to correct the Web site.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

FILIBUSTER DERAILS SUPREME COURT 
APPOINTMENT 

In June 1968, Chief Justice Earl Warren in-
formed President Lyndon Johnson that he 
planned to retire from the Supreme Court. 
Concern that Richard Nixon might win the 
presidency later that year and get to choose 
his successor dictated Warren’s timing. 

In the final months of his presidency, 
Johnson shared Warren’s concerns about 
Nixon and welcomed the opportunity to add 
his third appointee to the Court. To replace 
Warren, he nominated Associate Justice Abe 
Fortas, his longtime confidant. Anticipating 
Senate concerns about the prospective chief 
justice’s liberal opinions, Johnson simulta-
neously declared his intention to fill the va-
cancy created by Fortas’ elevation with Ap-
peals Court Judge Homer Thornberry. The 
president believed that Thornberry, a Texan, 
would mollify skeptical southern senators. 

A seasoned Senate vote-counter, Johnson 
concluded that despite filibuster warnings he 
just barely had the support to confirm 
Fortas. The president took encouragement 
from indications that his former Senate 
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mentor, Richard Russell, and Republican Mi-
nority Leader Everett Dirksen would support 
Fortas, whose legal brilliance both men re-
spected. 

The president soon lost Russell’s support, 
however, because of administration delays in 
nominating the senator’s candidate to a 
Georgia federal judgeship. Johnson urged 
Senate leaders to waste no time in convening 
Fortas’ confirmation hearings. Responding 
to staff assurances of Dirksen’s continued 
support, Johnson told an aide, ‘‘Just take 
my word for it. I know [Dirksen]. I know the 
Senate. If they get this thing drug out very 
long, we’re going to get beat. Dirksen will 
leave us.’’

Fortas became the first sitting associate 
justice, nominated for chief justice, to tes-
tify as his own confirmation hearing. Those 
hearings reinforced what some senators al-
ready knew about the nominee. As a sitting 
justice, he regularly attended White House 
staff meetings; he briefed the president on 
secret Court deliberations; and, on behalf of 
the president, he pressured senators who op-
posed the war in Vietnam. When the Judici-
ary Committee revealed that Fortas received 
a privately funded stipend, equivalent to 40 
percent of his Court salary, to teach an 
American University summer course, Dirk-
sen and others withdrew their support. Al-
though the committee recommended con-
firmation, floor consideration sparked the 
first filibuster in Senate history on a Su-
preme Court nomination. 

On October 1, 1968, the Senate failed to in-
voke cloture. Johnson then withdrew the 
nomination, privately observing that if he 
had another term, ‘‘the Fortas appointment 
would have been different.’’

Mr. SCHUMER. I thank you, Mr. 
President. So I guess I have caught a 
little of the feistiness of my friend 
from California. 

Now, Senators, this is a serious issue. 
Many of my colleagues have done a 
great job of bringing up the issue of 
jobs and health care and all of that. I 
think we should do that because we 
have heard these arguments over and 
over and over and over again. We have 
not talked about the minimum wage 
once or for providing health care for 
the uninsured or many other issues. 
But so be it. 

Let me again go over what our Con-
stitution says. Does our Constitution 
say, ‘‘Do not filibuster’’? It does not 
say that. In fact, our Constitution says 
the Senate ought to be the cooling sau-
cer. 

We all know the story. James Madi-
son was explaining, I believe it was to 
Thomas Jefferson, why there was a 
Senate. Jefferson thought it looked too 
much like the House of Lords. He had 
been over in Paris. And he had not 
written the Constitution. 

He came back and he goes over to 
James Madison’s house and Madison is 
pouring tea. He says: You see. He pours 
the boiling water into a cup, and he 
says: You see the boiling water in the 
cup? That is the House of Representa-
tives, where the people’s passion bub-
bles over. Then he poured some of the 
water into the saucer, and he said: The 
Senate is the cooling saucer. 

Well, James Madison, we have been, 
by stopping these four nominees, a lit-
tle bit of that cooling saucer. Our job, 
when the President goes too far, as he 

has with some of these nominees, is to 
be the cooling saucer. 

Now, unfortunately, our being the 
cooling saucer gets some of the others 
on the other side very hot. But we are 
defending the Constitution. The idea 
that a successful filibuster is bad has 
nothing to do with the Constitution. 
That comes from a few of my col-
leagues’ view that they want to get 
every nominee. So let’s make an argu-
ment. Because if a successful filibuster 
is bad and an unsuccessful filibuster is 
OK—and we have been through that be-
fore—then you cannot make any argu-
ment about a filibuster. 

Again, I would like my colleagues to 
read this over and over and over again. 
There is nothing in there that says: No 
filibuster. There is nothing in the Con-
stitution that says: A majority will de-
cide judges, a 51-to-49 majority. It says 
the President must seek the Senate’s 
‘‘Advice and Consent.’’ 

Constitutional scholars will tell us 
that the reason we have these rules in 
the Senate—unlimited debate, two-
thirds to change the rules, the idea 
that 60 have to close off debate—is em-
bodied in the spirit and rule of the Con-
stitution. 

Yes, my colleagues, we are the cool-
ing saucer. When the President’s pas-
sion for hot rightwing judges who 
might make law rather than interpret 
law gets overwhelming, we will cool 
the President’s passion. That is what 
the Constitution is all about, and we 
all know it. 

By the way, when, again, my col-
leagues thought President Clinton was 
nominating a few judges too far left, 
what did they do? What did you do over 
there? You filibustered. Paez and 
Berzon were very liberal, no question 
about it. But because President Clinton 
had, by and large, nominated moderate 
nominees, nominated moderate people, 
your filibuster could not last. 

Let me say something to my col-
leagues. We did not want to undertake 
a filibuster. Many of us on the Judici-
ary pleaded with Chairman HATCH to 
go to the White House and say: Meet 
with us. No. Many of us pleaded with 
Counsel Gonzales to come meet us a 
little bit of the way. No. 

So we had no choice. Either we could 
be a rubberstamp or we could use the 
only means we had at our disposal to 
stop the President from getting every 
nominee, and that was the filibuster. 
Again, it is in keeping with the Con-
stitution. We believe we are fulfilling 
our constitutional obligation. 

Again, I see my colleague from Penn-
sylvania brought up his chart: No suc-
cessful filibusters. Did my colleague 
object to the unsuccessful filibusters of 
Barkett, Sarokin, Berzon, and Paez? 
Did my colleague say he wanted 30 
hours on the floor because a filibuster 
was wrong? 

Mr. WARNER. Will the Senator yield 
for a question? 

Mr. SCHUMER. I am happy to yield. 
I want to finish my point and then I 
will yield to my friend from Virginia, 

who is one of the most respected and 
erudite Members of this body, and I 
consider him a friend of mine. 

I would simply say that the argu-
ment that filibusters are OK but suc-
cessful filibusters are not OK just 
melts under even the sunshine of a dis-
tant logic. 

I yield to my colleague from Vir-
ginia. 

Mr. WARNER. Mr. President, I have 
had the privilege of leaving the floor 
and talking with a number of visitors. 
It is remarkable how many people have 
come from all across the country to be 
here. They have asked me, in a very 
straightforward manner: Senator, we 
have followed this debate and we can-
not understand how one side says there 
is no filibuster and the other side says 
there is a filibuster. 

So, Mr. President, I would hope we 
could enter into a colloquy and allow 
the colleagues here—the former attor-
ney general of Alabama, who is on the 
Judiciary Committee, and the distin-
guished Senator from Pennsylvania, 
who has taken such a leadership role—
to see whether or not in colloquy we 
can provide some clarity to those try-
ing to follow this very important de-
bate on this highly technical use of the 
word ‘‘filibuster.’’ 

So I am just wondering if you would 
state what your understanding is, and 
then my colleagues on this side will 
state their understanding. 

Mr. SCHUMER. I thank my colleague 
from Virginia for that excellent inter—
I do not mean interruption—I mean it 
in the classical sense, trying to bring 
us together. 

I will be happy to yield to either of 
my colleagues from Alabama or Penn-
sylvania and ask them, because I would 
like to have debate here instead of 
each of us getting up and making 
speeches. I asked a few times and my 
colleagues were not on the floor. 

Mr. WARNER. So, Mr. President, you 
have your chance. So let’s go. 

Mr. SCHUMER. Well, this is a good 
interjection by my friend from Vir-
ginia. 

Why is it that a successful filibuster 
is wrong but an unsuccessful filibuster 
is OK? Because we have had them be-
fore, and many on your side partici-
pated in them. We did not hear any of 
these arguments about the Constitu-
tion or anything else. I would be happy 
to yield to my colleague from either 
Alabama or Pennsylvania for an an-
swer. Maybe we can come to some 
meeting of the minds. 

Mr. SESSIONS. Mr. President, maybe 
I would suggest, as we go forward here, 
the time be counted to each side. We 
are now in the next hour anyway. Is 
that where we are? 

The PRESIDING OFFICER. We are 15 
seconds from the minority’s time run-
ning out.

Mr. SESSIONS. All right. So in the 
next time block we set aside perhaps 
we can count the time against each 
side if we speak. 

Let me explain what happened. The 
Senator from New York was not here—
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The PRESIDING OFFICER. The mi-

nority’s time has expired. 
Mr. SESSIONS. I thank the Chair. 
Mr. SANTORUM. Mr. President, I 

ask unanimous consent that, during 
this colloquy, whatever time is con-
sumed by whatever party member run 
off the time of that hour of that side of 
the aisle. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. So we make sure we un-
derstand, what we are saying is who-
ever is talking, time will be taken off 
their side; is that right? 

Mr. SANTORUM. That is correct. 
Mr. SESSIONS. The Senator from 

New York was not here during the 
Clinton years in the Senate; he was in 
the House. 

Mr. SCHUMER. Will my colleague 
yield? I was here the last 2 years of the 
Clinton years. I was here for Berzon 
and Paez. 

Mr. SESSIONS. Let’s talk, then, 
about Berzon and Paez and get this 
straight. That is real good to remem-
ber. I just assumed the Senator 
couldn’t have been here or he might 
have understood a little differently. 

Holds are placed on legislation by 
Senators. Holds are placed on nominees 
by Senators. One way to break that 
hold is to file for cloture which guaran-
tees an up-or-down vote. Holds were 
placed on Berzon and Paez. President 
Clinton was President of the United 
States. These were two of his most lib-
eral nominations to the most liberal 
circuit in America; the one that struck 
down the death penalty, struck down 
the Pledge of Allegiance, struck down 
the ‘‘three strikes and you’re out’’ law 
in California, and Berzon and Paez par-
ticipated in all those opinions. 

Anyway, when they were up for nom-
ination, I strongly believed those were 
not good nominees and opposed them. 
We discussed these nominations within 
the Republican ranks. Somebody said: 
Why don’t we filibuster? The chairman 
of the Judiciary Committee, Senator 
ORRIN HATCH, said: No, filibusters are 
not appropriate for judges. We should 
not enter a filibuster. 

A Democrat said: We want a vote on 
Berzon and Paez. We have waited long 
enough. So we got to the point where 
TRENT LOTT, the Republican majority 
leader, the equivalent of TOM DASCHLE 
in this circumstance, filed for cloture. 
He said: Let’s bring these two nomina-
tions up for a vote. 

I and a whole lot of others did not 
support the Berzon and Paez nomina-
tions but did not believe in filibusters. 
The Senator from New York suggested 
we were unprincipled. He suggested 
that we are now opposing filibusters 
which we then favored. But when 
TRENT LOTT moved for cloture, I voted 
for cloture. Only half a dozen or so 
voted against cloture, and the nomi-
nees came up, and they got an up-or-
down vote. TRENT LOTT voted against 
the nominees. I voted against the 
nominees. They had an up-or-down 
vote, and they were confirmed. 

You can say that is a filibuster, but 
it is not the same thing as a filibuster 
organized by the Democratic leader 
and unified Democratic ranks to block 
now six nominees from even getting an 
up-or-down vote. It is not the same. I 
don’t think there is any doubt about it, 
it is the first time a filibuster has been 
used systematically under these cir-
cumstances. 

Mr. SCHUMER. If I might respond to 
my colleague from Alabama, let me 
say to everyone here, I have great re-
spect for my colleague from Alabama. 
We work together on the Judiciary 
Committee quite well. We have had 
some legislation together. Let me 
make a few points. 

First, I don’t disagree that Paez and 
Berzon were very liberal. There could 
be made an argument—I didn’t agree 
with it—that they may have been out 
of the mainstream and maybe should 
have been blocked. Certainly, that is 
what our former colleague, Mr. Smith 
from New Hampshire, believed. 

In fact, I agree with the Senator from 
Alabama. I think the Ninth Circuit is a 
very liberal circuit. I voted for Jay 
Bybee, who is far to the right of me, 
because I thought the Ninth Circuit 
could use some balance. I don’t have a 
problem with people saying Paez and 
Berzon were very liberal and we ought 
to try to block them. 

Let me make two points in reference 
to what is a hold. A hold is saying ‘‘I 
am going to filibuster.’’ 

Mr. SESSIONS. No. 
Mr. SCHUMER. If I might finish. 

That is why the hold is able to hold 
things. There is nothing in the rules 
about one Senator can hold things up, 
but the way things work around here, 
you say: If you bring this to the floor 
at this point, I am going to keep talk-
ing and you are going to need 60 votes. 
I don’t know it to be any different than 
a filibuster. It is certainly not a dif-
ference that makes a difference. One 
may call it a hold rather than a fili-
buster, but it is a filibuster. 

Second, I say, in all due respect to 
my colleague, again, let’s not get se-
mantical here. It is true that my good 
friend from Alabama opposed cloture. 
How many Senators voted for cloture? 
How many voted against? Thirty-one? I 
don’t think there was a Democrat 
among them—maybe; maybe one. I 
don’t recall if Senator Miller was here 
then. Thirteen voted against Judge 
Berzon. 

But immediately after on the vote 
for Paez, my colleague from Alabama 
got up and made a motion to ‘‘indefi-
nitely postpone the nomination.’’ 

Let’s not get semantical here. If you 
are indefinitely postponing the nomi-
nation, you are seeking to do what we 
are seeking to do, which is block a 
nomination you thought was ideologi-
cally incompatible. 

The bottom line is this: I will make 
this argument and then yield—I defer 
to our great whip here—we have di-
vided up all our time and I am taking 
somebody else’s time; maybe my friend 

from Minnesota, and I don’t know who 
the other Senator was—Senator BOXER. 
So I don’t want to take too much of it. 

I simply say, again, these arguments 
sort of, a little bit, contain a bit of 
sophistry. Blocking a judge is the 
goal—successful filibuster, unsuccess-
ful filibuster, a motion to indefinitely 
postpone, not allowing a judge to come 
to a vote. When either side has thought 
a judge out of the mainstream, they 
have used the device that was available 
to them to allow the Senate, I would 
argue, to do what the Founding Fa-
thers wanted us to do, which is to be 
the cooling saucer. Sometimes it was 
successful, sometimes it wasn’t, but it 
is not a difference that makes a dif-
ference, as the law professors used to 
say. 

I yield the floor.
Mr. REID. Parliamentary inquiry, 

please: How much time remains on our 
side following the statement of the 
Senator from New York? 

The PRESIDING OFFICER. Twenty-
six and a half minutes. 

Mrs. HUTCHISON. No, Mr. President, 
parliamentary inquiry: It is now the 
majority’s time, as I understand it. 
The minority time has finished. 

The PRESIDING OFFICER. The time 
that is used will be taken off the sides. 
It has been taken off when it was being 
used. 

Mrs. HUTCHISON. That is right, but 
Senator SESSIONS and Senator SCHU-
MER took equal amounts of time. 
Wouldn’t the majority time follow 
since the minority time——

Mr. REID. We know that. 
The PRESIDING OFFICER. The ma-

jority has 26 minutes left and have a 
priority on that unless they wish to 
continue the agreement they had of 
having an open debate. 

Mr. REID. Mr. President, we will go 
back to the original system we had. 

Mr. SESSIONS. I object to the 
change, if he is making a point. 

Mr. SCHUMER. If I might make a 
parliamentary inquiry. 

The PRESIDING OFFICER. The Sen-
ator from Alabama. 

Mr. SESSIONS. Mr. President, while 
the Senator from New York is here, 
and he is such a good advocate, as we 
say in Alabama, you make soup out of 
slop. A motion to postpone is not a fili-
buster. It is an up-or-down vote to 
delay. 

I was in negotiations with the Sen-
ator from California and the White 
House to say we can let Berzon and 
Paez go but at least put more decent, 
more mainstream judges in California. 
We didn’t get that agreement, and they 
moved forward with the vote. That was 
not a filibuster. 

I want it to be clear that the leader-
ship on this side, the chairman of the 
Judiciary Committee, the majority 
leader, and this Member of the Senate 
did not vote to maintain any kind of 
extended debate but voted for cloture 
which would have guaranteed a vote 
and did guarantee a vote for them. 
That is not a classic filibuster. 
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Mr. GRAHAM of South Carolina. Will 

the Senator yield for a question? 
Mr. SESSIONS. Yes. 
Mr. GRAHAM of South Carolina. The 

Senator from Virginia made a good 
point. There are a lot of people con-
fused, and the Senator put me in that 
category. I sat here and listened to this 
debate. 

Is it true that the main difference be-
tween the example they are using and 
our problem is that these two people 
are on the court? 

Mr. SESSIONS. That is certainly a 
distinct and obvious difference. Both of 
these nominees were moved forward by 
the action of TRENT LOTT, the Repub-
lican leader, to move a Clinton nomi-
nee for an up-or-down vote. He got the 
up-or-down vote. Both those nominees 
were confirmed. That is exactly cor-
rect. 

And you want to talk about consist-
ency, I ask the Senator from New York 
if he still stands by his statement he 
made that the basic issue of holding up 
judgeships is the issue before us, not 
the qualifications, which we can al-
ways debate; it is an example of Gov-
ernment not fulfilling its constitu-
tional mandate because the President 
nominates and we are charged with 
voting on the nominees? 

And PATRICK LEAHY, the chairman of 
the Judiciary Committee——

Mrs. HUTCHISON. Will the Senator 
yield? 

Mr. SESSIONS. I will for a question. 
Mrs. HUTCHISON. I want to clarify a 

point because the Senator from New 
York tried to equate a filibuster with a 
hold. I was hoping the Senator from 
Alabama would show the difference be-
tween a hold and a filibuster. If we 
start calling a hold a filibuster, then 
we have really changed the rules 
around here because holds are used for 
a variety of purposes. They are used for 
negotiation, and they may or may not 
lead to a filibuster, and usually they 
don’t. 

To say that someone put a hold on 
someone and then there was an effort 
through extended debate to get those 
holds taken off is a filibuster is a 
misreading of the rules; would the Sen-
ator agree? 

Mr. SESSIONS. I would certainly 
agree, and as the Senator from Georgia 
suggested, we do that a lot around 
here. 

Mr. CHAMBLISS. Will the Senator 
yield for a question? 

Mr. SESSIONS. I will. 
Mr. CHAMBLISS. I noticed my 

friend, the Senator from New York, for 
whom I have great respect, made a 
comparison between a hold and a fili-
buster but yet at the same time he has 
shown this chart over and over again, 
showing where we have 168 approved 
and only 4 filibustered. But as the Sen-
ator well knows, the Senators from 
Michigan have had holds on numbers 
and numbers of judges for months and 
months. So his number four, instead of 
being four, should be about eight, if he 
really believes a hold was equivalent to 

a filibuster. So his argument simply 
doesn’t hold water, if I may pose that 
in the form of a question to the Sen-
ator. 

Mr. SESSIONS. I agree, if a hold is a 
filibuster, then there are a lot more 
Bush nominees now being filibustered 
than have been suggested. I think there 
are four being held by Senator LEVIN. 

Mr. SESSIONS. I yield for a question 
from the Senator from Virginia. 

Mr. WARNER. In the nature of a 
question, first, I ask the Presiding Offi-
cer to inquire of the Parliamentarian if 
the word ‘‘filibuster’’ appears in any of 
the rules of the Senate. My under-
standing is that it does not. 

The PRESIDING OFFICER. The Sen-
ator from Virginia is correct. 

Mr. WARNER. So the word ‘‘fili-
buster’’ is not in the rules. I want to 
clarify that. I have done a lot of study 
on this question, and I think I can 
work our way through it. It is not in 
the rules. Let’s go to Webster’s Dic-
tionary. It is rather interesting, the 
word has been used throughout history 
in many ways. 

Filibuster—the first definition: ‘‘An 
irregular military adventurer; an 
American engaged in fomenting insur-
rections in Latin America in the mid-
19th century.’’ But then we get to the 
last definition, and herein I think is 
some guidance: ‘‘a: the use of extreme 
dilatory tactics in an attempt to delay 
or prevent action, esp. in a legislative 
assembly. b: an instance of this prac-
tice.’’ 

I think somewhere in between lies 
the truth. So perhaps with this back-
ground and the assurance it isn’t in the 
rules, the Senator from Alabama can 
continue to educate the Senate as to 
his perspective, and the Senator from 
New York can continue to educate the 
Senate from his perspective, and let us 
hope we have brought some light on 
this issue. 

Mr. SCHUMER. I thank the Senator.
Mr. WARNER. Mr. President, if I can 

add one more thing, there is a very fine 
book issued by the Library of Congress. 
I ask the Presiding Officer the title of 
that book. The Parliamentarian knows 
of it. 

The PRESIDING OFFICER. The title 
would be ‘‘The History of the Cloture 
Rule.’’ 

Mr. WARNER. Yes, I have studied 
that, and it is issued by the Library of 
Congress; am I not correct in that? 

The PRESIDING OFFICER. That is 
correct. 

Mr. WARNER. For those who want to 
pursue this in great depth. I thank my 
colleague for this colloquy, and I hope 
perhaps we got some clarity to the 
issue. 

Mr. SESSIONS. I thank the distin-
guished chairman of the Armed Serv-
ices Committee, Senator WARNER. He 
has brought wisdom here and helped us 
to keep from going around in circles. 

There is an argument that can be 
made by the Senator from New York 
that holds that were ended by cloture 
votes are filibusters, but they were not 

really filibusters in the sense we are 
facing them today. What we are seeing 
today is a sustained deliberate attempt 
by the leadership of the Democratic 
Party to block judges by having less 
than 50 votes to do so. They block 
judges by requiring through the proce-
dural rules of the Senate that we have 
to have 60 votes to confirm a judge in-
stead of 51. 

We know that in each one of these 
nominees that have been held up that 
more than 50, usually as many as 55, 54, 
53 votes are there to confirm the nomi-
nation, but they have been blocked by 
a sustained filibuster led by the Demo-
cratic leadership and TOM DASCHLE and 
his team. That is what has brought us 
to this point. I think we have clarified 
that issue. 

I say on the question of are we 
changing our views on this side, I re-
ject that point. This side was prin-
cipled during the Clinton years. This 
side did not resort to the filibuster as 
a tool of the opposition, as the Demo-
crats have. There can be no debate 
about that. Their nominees were 
moved forward. We did not adopt this 
policy. 

I see the Senator from Texas is here. 
She has some thoughts she would like 
to share with us about a particular 
comment that was made about the 
nominee from California, Judge Kuhl. I 
yield time to her. 

Mr. REID. Parliamentary inquiry: 
How much time is left on both sides? 

The PRESIDING OFFICER. Seven-
teen minutes on the majority side; 251⁄2 
on the minority side. 

Mr. REID. It would be, I think espe-
cially for the wee hours of the morn-
ing, better if we continue with what we 
started with so there is not a fight for 
who gets recognized. Does anybody 
have a problem with the way we have 
done it? 

Mr. SESSIONS. I am not exactly sure 
of the way we have done it. 

Mr. REID. What we have done since 6 
o’clock; the majority would take the 
first half hour and we take the second 
half hour. 

Mr. SESSIONS. En bloc. 
Mr. REID. Yes. I hope we can go back 

to that arrangement. That is my re-
quest. 

The PRESIDING OFFICER. I assume 
you mean during this hour the major-
ity would get its 16 minutes——

Mr. REID. Absolutely, and we will 
get our 25. 

The PRESIDING OFFICER. And the 
next hour would be half hour first for 
the majority and——

Mr. REID. Yes, starting at 1 a.m. 
going back to the regular system. 

The PRESIDING OFFICER. Unless 
the Senator agrees to an alternate po-
sition, that would be the policy. 

Mr. REID. That request is granted? 
The PRESIDING OFFICER. That is 

the way the unanimous consent was set 
up to begin with. 

Mr. REID. Thank you, Mr. President. 
Mr. SESSIONS. I yield 5 minutes to 

the Senator from Texas. 
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Mrs. HUTCHISON. Mr. President, I 

wanted to tell the rest of the story on 
Judge Carolyn Kuhl because I think a 
misimpression was left by the Senator 
from California regarding the case of 
the woman who was having a breast 
exam, and when she left the office, she 
asked who the doctor was, and the re-
ceptionist said: That wasn’t a doctor, 
that was a pharmaceutical company 
representative.

When I first heard about that, I defi-
nitely wanted to hear more because 
that did not sound like the kind of 
judge I would want on the bench, a 
judge who would dismiss the case 
against the pharmaceutical company 
for having a person in the room when 
the patient was not even told this per-
son was not a doctor or who this person 
was. I, in fact, did look at the rest of 
the story and I found a very different 
story. In fact, the plaintiff sued both 
the pharmaceutical company and the 
doctor. The doctor was sued for neg-
ligence in not informing the patient 
and asking the patient’s permission, or 
having the patient have the right to 
say, no, I do not want that person in 
the room. The plaintiff sued the doctor, 
the doctor’s firm, and the pharma-
ceutical company. 

Judge Kuhl allowed the case to stay 
open, which she dismissed against the 
pharmaceutical company, because the 
case against the pharmaceutical com-
pany was common law intrusion upon 
seclusion, which was not settled law in 
California at the time, but she kept the 
case against the doctor for his failure 
to consent. The judge allowed the 
cause of action, the trial, to go forward 
against the doctor and the medical 
partnership for failure to obtain con-
sent, and the plaintiff did recover. The 
plaintiff should have recovered, and the 
plaintiff did recover. Judge Kuhl al-
lowed that to happen by keeping the 
lawsuit open against the doctor who 
was the person negligent in this case. 

I think it is very important that 
when we know the full story it shows 
Judge Kuhl, in fact, was very sensitive 
to this woman’s claim and allowed it to 
go forward. She made sure it went for-
ward, and, in fact, the woman did set-
tle for a full recovery. 

I just wanted to set the record 
straight because I thought there was a 
misimpression in the record about 
Judge Carolyn Kuhl, and I would hope 
we would acknowledge she did let this 
case go forward and there was a recov-
ery. 

I think Judge Kuhl is an outstanding 
judge. After looking at her record very 
fully, I am very pleased to support her. 
I am very aware she is supported in a 
bipartisan way by many people in Cali-
fornia, and most certainly when we 
talk about needing some balance on 
the Ninth Circuit Court of Appeals I 
think Judge Carolyn Kuhl would be an 
excellent addition to bring some bal-
ance to this circuit that is the most re-
versed circuit in the entire United 
States of America. Of all the circuit 
courts of appeal in the United States of 

America, the Ninth Circuit is the most 
reversed by the Supreme Court. I think 
that would tend to show we need some 
balance on this court, and I would hope 
Judge Carolyn Kuhl would get a fair 
vote, because if she does, she will get 
the majority in this body. They will 
look at the facts in her record. They 
will see how qualified and balanced she 
is, and she will get confirmation if she 
has a fair shot. 

I thank the Senator from Alabama 
for letting me bring out the rest of the 
story, as Paul Harvey would say, and 
make sure the record is complete on 
behalf of Judge Carolyn Kuhl.

The PRESIDING OFFICER. The Sen-
ator from Alabama. 

Mr. SESSIONS. Mr. President, I 
thank the Senator from Texas so much 
for those comments. I remember when 
that came up in the Judiciary Com-
mittee. We heard these allegations that 
this woman, Carolyn Kuhl, was insensi-
tive about the rights of women and she 
had made this big error in this case. 
What she said simply was, as the Sen-
ator mentioned, the doctor allowed 
this man to come into the room, and 
not the drug company who hired this 
gentleman. They did not even know 
about it, I am sure. The permission was 
given by him, and if anyone committed 
a wrong, it was that doctor. She al-
lowed the case to go forward, and under 
California law, the full recovery can 
come out of any one defendant who is 
liable, and the full recovery did come 
in fact from the doctor. It is an impor-
tant matter to note. 

I will just share, since the issue was 
raised, about this side not being prin-
cipled and I pointed out during the 8 
years of President Clinton’s adminis-
tration, the leadership on this side of 
the aisle absolutely rejected filibus-
ters. During that same time when 
President Clinton was seeking to get 
judges confirmed, the Democratic Sen-
ators also were attacking filibusters 
and used a lot of language that would 
make that clear. 

For example, Senator BOXER on May 
14 of 1997 said: It is not the role of the 
Senate to obstruct the process and pre-
vent numbers of highly qualified nomi-
nees from even being given the oppor-
tunity for a vote on the floor. 

Senator FEINSTEIN said: A nominee is 
entitled to a vote. Vote them up, vote 
them down. 

Senator DASCHLE, now the Demo-
cratic leader, said: I find it simply baf-
fling that a Senator would vote against 
even voting on a judicial nomination. 

Senator LEAHY, the chairman of the 
Judiciary Committee during the time 
of the Democratic majority, said: I 
think the Senate is entitled to a vote 
in this matter. I think the President is 
entitled for the Senate to vote—he is 
talking about President Clinton—and I 
think the country is entitled for the 
Senate to vote. 

Now Senator LEAHY is leading the fil-
ibuster. So is Senator DASCHLE. They 
are completely changing their position, 
and this side did not do that. 

Senator HATCH explained to us why 
filibusters were bad, so this side re-
jected that and did not go forward. 

Senator KENNEDY said: It is true that 
some Senators have voiced concerns 
about these nominations, but that 
should not prevent a rollcall vote 
which gives every Senator the oppor-
tunity to say yes or no. 

Mr. CHAMBLISS. Will the Senator 
yield? 

Mr. SESSIONS. I would be pleased to 
yield to the Senator from Georgia. 

Mr. CHAMBLISS. Just like the Sen-
ator from Alabama, I was somewhat 
shocked by the comments of the Sen-
ator from California about the fact 
that if you get 98 percent you ought to 
be happy with what you get and go 
home. The fact of the matter is, never 
before in the history of the United 
States of America has any President 
gotten 98 percent. Every other Presi-
dent, prior to this President, prior to 
the obstructionism coming from the 
other side of the aisle on these judicial 
nominees, has gotten 100 percent. It is 
zero and four filibusters out there right 
now. 

I remind the Senator from California 
of her comment made back on March 9, 
2000, as per the CONGRESSIONAL RECORD: 
I make an appeal, if we vote to indefi-
nitely postpone a vote on these two 
nominees or one of these two nominees, 
that is denying them an up-or-down 
vote, that would be such a twisting of 
what cloture really means in these 
cases. It has never been done before for 
a judge, as far as we know, ever. 

So the Senator from California 
agreed with us back in March 9 of 2000. 
Again, it would be in line with what 
Senator LOTT said when he said these 
people deserve an up-or-down vote. 

The thing about these votes is that if 
people disagree with them, if any Sen-
ator on the other side of the aisle or if 
any Senator on this side of the aisle 
disagrees any judicial nominee is quali-
fied to serve on the Federal bench at 
the district level or on any circuit 
court, they should have the right to 
vote against them, but they are enti-
tled to a vote. 

I agree 100 percent with the Senator 
from California when she made her 
comment in March of 2000 that we 
ought to have an up-or-down vote; that 
it has never—and I repeat her state-
ment—it has never been done before for 
a judge, as far as we know, ever. It has 
never been done. 

When it comes to saying ‘‘has there 
been a filibuster’’ or ‘‘has there not 
been a filibuster,’’ I agree with the 
Senator from California; there has 
never been a filibuster before of a cir-
cuit court nominee. There ought not be 
a filibuster that continues on these 
judges. We ought to have an up-or-
down vote. 

I yield back to the Senator from Ala-
bama. 

Mr. SESSIONS. Mr. President, how 
much time remains on our side? 

The PRESIDING OFFICER. The Sen-
ator from Alabama has 5 minutes 40 
seconds. 
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Mr. SESSIONS. If the Senator from 

South Carolina wants to make a com-
ment, I will yield to him. 

Mr. GRAHAM of South Carolina. 
Just very briefly. I thank the Senator 
for yielding. 

I never thought in a 30-hour debate 
you would have to fight to get some-
thing to say. We may want to extend 
this thing. 

It has been good to hear everybody’s 
perspective about what has gone on in 
the past. I am really more worried 
about the future. I am new to the Sen-
ate. This is my first year here. I do not 
know who shot John 5 years ago or 10 
years ago, and who is still mad about 
what happened during Clinton, Bush 1, 
or George Washington. That is not my 
concern. 

My concern is I am in the Senate at 
a time when I know that if this con-
tinues, we are going to destroy the ju-
dicial nominating process as I have un-
derstood it to be since law school. We 
are going to drive good men and women 
from wanting to serve because the 
nominees who are being filibustered—I 
have been on the Judiciary Com-
mittee—have had a hatchet job done on 
them. They have had an opinion here 
and a dissenting opinion there taken 
out of context. They are all well quali-
fied by the American Bar Association. 
They all come highly recommended by 
the people who know them best. 

For one of the nominees, they used a 
letter he and his wife wrote to his dio-
cese about Christian marriage. Mr. 
Pryor from Arkansas was asked about 
whether or not he chose to take his 
kids to Disney World during Gay Pride 
Day. You are asking people questions I 
feel are unbelievably uncomfortable 
asking anybody as to whether they are 
qualified to be a judge.

This process is broken. The past has 
its abuses on both sides, but this proc-
ess is broken. There is no precedent for 
what is going on here. 

I may be wrong, and if I am wrong 
somebody correct me, but it is my un-
derstanding, in the history of this 
country, over 200 and something years 
of following the Constitution, we have 
never had an occasion where somebody 
came out of the Judiciary Committee, 
was voted out of the committee, and 
was unable to get a vote on the floor, 
until now. 

If that is the case, then we are doing 
something different that is really bad, 
in my opinion, because it will be an-
swered in kind down the road. If this is 
successful, to expect the Republican 
Party to sit on the sidelines if there is 
a Democratic President and not answer 
in kind is probably too optimistic. 

If that happens, you are taking the 
Senate in a death spiral of where 40 
people, 41 people, answering to special 
interest groups, are going to hijack the 
Constitution. This is a big deal. This is 
wrong and it needs to stop. It has never 
happened before. It should not happen 
now. Whatever problems we have had 
in the past with judges, you have taken 
it to a new level that will destroy the 

ability to follow the Constitution, and 
you will take politics to a level that it 
has never been before in a rule-of-law 
nation and we will all suffer greatly. 

Mr. SESSIONS. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. The Sen-
ator from Alabama has 21⁄2 minutes. 

Mr. SESSIONS. Mr. President, I 
agree so strongly with the Senator 
from South Carolina that this has the 
real danger of undermining the inde-
pendence of the judiciary and injecting 
politics into the judiciary in a way we 
do not want to do. 

I had the opportunity to obtain infor-
mation from one of our greatest under-
standers of Senate rules on holds. I 
think I would like to share that with 
the Presiding Officer, Senator ENZI, 
who is as skilled on the history of the 
Senate as anyone. 

He just notes this: What is a hold? A 
hold is a request by a Senator to be no-
tified so a unanimous consent request 
can be objected to. If somebody is 
going to move a bill, legislation, or a 
judge, and you want to talk more 
about it or so forth, you put a hold. 
They have to call you before they will 
do a unanimous consent without your 
knowledge and slip something through 
you want to talk about or debate. It is 
not a filibuster. 

A filibuster would be a continuous 
success by less than a majority of the 
Senators to stop progress to a vote in 
an action or a matter. It is a success 
continually by a minority of the Sen-
ate to stop the majority from bringing 
a matter to a vote. A cloture, more 
than a majority, stopped by a minor-
ity, 55 votes for cloture to stop debate, 
can be defeated by 45 Senators who 
vote contrary to that, is a filibuster, as 
has been admitted by the Senators on 
the other side. 

I think we have been playing some 
games with words, but the bottom line 
is what has occurred this year is un-
precedented. It is a systematic, orga-
nized filibuster by the Democratic 
leader, TOM DASCHLE, and his team and 
the assistant leader and most of the 
Members on the other side—but not 
all—but on these now six nominees to 
date we have not had 60 votes to shut 
off debate. 

That is what we are talking about. 
You can call a hold a filibuster if you 
choose. Maybe you could justify that. 
But I do not think it is. 

The PRESIDING OFFICER. The ma-
jority’s time has expired. 

Mr. REID. We will divide the time on 
this equally between the Senator from 
California and the Senator from Min-
nesota.

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. BOXER. Mr. President, how 
many minutes do I have? 

The PRESIDING OFFICER. The Sen-
ator has 12 minutes 42 seconds. 

Mrs. BOXER. Well, here we go, more 
of complaining and more upset from 
the other side. They just did not get 100 
percent of what they wanted. They 

only got 98 percent. The score is 168 to 
4. Other charts can be printed, but here 
is the truth. Do my colleagues want to 
see it another way? Here are the names 
of the people we have confirmed to the 
Federal bench for George Bush, 168 
strong, and there are 4 we believe are 
out of the mainstream, who we believe 
would actually hurt the rights of our 
people to privacy, to dignity, to fair-
ness, to justice, and we have stood up 
and we have said, no. The other side 
cannot believe they did not get 100 per-
cent of what they wanted. Maybe in 
their life they get 100 percent of what 
they want. Most of us do not. Most of 
us work hard for what we believe and 
we are happy to get maybe close to 
what we want. 

We have more complaining and more 
bickering, more upset, 30 hours taken 
away from other issues. This is where 
we are. We even had Senator GRAHAM 
stand up and throw out this fact: No 
one is going to apply for judgeships. No 
one is going to apply for lifetime judge-
ships that pay a lot of money because 
Democrats stood up and said 4 did not 
meet the test of fairness, 4 were out-
side the mainstream and, yes, 168 were 
fine. So now people are not going to 
apply for judgeships anymore? Well, if 
I spoke to someone who said, do you 
think I ought to apply for a judgeship, 
the first thing I would say is, well, 
your odds are pretty good, 168, and only 
4 did not make it. So I would say your 
chances are pretty good. 

Then we hear all this talk about we 
Democrats are doing something dif-
ferent, we have never filibustered, 
never, even though on the Senate Web 
site itself there is discussion that there 
have been filibusters, and CHUCK SCHU-
MER put that in the RECORD. 

Let me read something much more 
recent than that one. This is just a 
couple of years ago, when we had the 
Berzon and the Paez nominations. The 
other side today is saying those were 
not filibusters. Well, let’s hear what 
Republican Bob Smith said as he 
launched, yes, a filibuster. 

I wish my colleagues would listen, 
but it is okay, their minds are made 
up. He said: It is no secret that I have 
been the person who has filibustered 
these two nominees. 

Let me say that again. A couple of 
years ago, Bob Smith said: It is no se-
cret that I have been the person who 
has filibustered these two nominees, 
Judge Berzon and Judge Paez. 

The issue is, why are we here? What 
is the role of the Senate in judicial 
nominations? The Constitution gives 
the Senate the advise-and-consent role. 
We are supposed to advise the Presi-
dent and consent if we think the judge 
should be put on the court. 

Republican Bob Smith, who led the 
filibuster against two Californians, 
goes on to say—do I remember it? It is 
etched in my mind forever. These were 
two terrific people who were held up, 
one for 4 years and one for 2 years, and 
then we finally got them to the floor 
and Bob Smith launched a filibuster 
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saying a filibuster in the Senate has a 
purpose. It is not simply to delay for 
the sake of delay. It is to take the time 
to debate, to find out about what 
judges’ thoughts are, et cetera. 

Can we please not have a debate over 
whether the other side ever launched a 
filibuster? They admitted it. I ask 
unanimous consent that this be printed 
in the RECORD at this time.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE PAEZ FILIBUSTER 
So that the record on this point, this dra-

matic reversal in positions, is clear, I feel 
constrained to mention that the 15 Senators 
who voted to continue to filibuster the Paez 
nomination and to, in fact, postpone it in-
definitely, (voting both against cloture and 
for indefinite postponement) were Senators 
Frist, Bob Smith, Jessie Helms, Wayne Al-
lard, Larry Craig, Michael Enzi, Phil 
Gramm, Asa Hutchinson, James Inhofe, 
Frank Murkowski, Sam Brownback, Jim 
Bunning, Mike DeWine, and Richard Shelby. 
How many of the current Senators among 
them have you seen on this Senate floor 
claiming that [President Bush’s] judicial 
nominees are entitled to an up or down vote 
and that delaying or filibustering is wrong? 
I have seen some of them. It is their right to 
change their minds, but at least acknowl-
edge their past efforts to block President 
Clinton’s nominees, which kept many seats 
for this President to try to pack. 

I will let the words of the Senators who 
filibustered Clinton nominees speak for 
themselves. For example, in 2000, just three 
years ago this month, Senator Smith noted 
during the filibuster of Judge Paez and Mar-
sha Berzon, a Ninth Circuit nominee: 

‘‘[I]t is no secret that I have been the per-
son who has filibustered these two nominees, 
Judge Berzon and Judge Paez. The issue is, 
why are we here? What is the role of the Sen-
ate in judicial nominations? The Constitu-
tion gave the Senate the advise-and-consent 
role. We are supposed to advise the President 
and consent if we think the judge should be 
put on the court. . . . 

Filibuster in the Senate has a purpose. It 
is not simply to delay for the sake of delay. 
It is to get information. 

It is to take the time to debate and to find 
out about what a judge’s thoughts are and 
how he or she might act once they are placed 
on the court.’’

So, those who came before the Senate and 
said no Republican ever filibustered a Clin-
ton nominee were dead wrong. Senator 
Smith went on to explain: 

‘‘As far as the issue of going down a dan-
gerous path and a dangerous precedent, that 
we somehow have never gone before, as I 
pointed out yesterday and I reiterate this 
morning, since 1968, 13 judges have been fili-
bustered by both political parties appointed 
by Presidents of both political parties, start-
ing in 1968 with Abe Fortas and coming all 
the way forth to these two judges today. 

It is not a new path to argue and to discuss 
information about these judges. In fact, Mr. 
President . . . [w]hen William Rehnquist was 
nominated to the Court, he was filibustered 
twice. 

Then, after he was on the Court, he was 
filibustered again when asked to become the 
chief Justice. In that filibuster, it is inter-
esting to note, things that happened prior to 
him sitting on the Court were regurgitated 
and discussed. So I do not want to hear that 
I am going down some trail the Senate has 
gone down before by talking about these 
judges and delaying. It is simply not true.’’

This straight-forward Republican from 
New Hampshire proclaimed: 

‘‘Don’t pontificate on the floor and tell me 
that somehow I am violating the Constitu-
tion . . . by blocking a judge or filibustering 
a judge that I don’t think deserves to be on 
the court. That is my responsibility. That is 
my advise-and-consent role, and I intend to 
exercise it.’’

Thus, the Republicans’ claim that Demo-
crats are taking ‘‘unprecedented’’ action, 
like the White House claim that our request 
for Mr. Estrada’s work while paid by tax-
payers was ‘‘unprecedented,’’ is simply un-
true. Republicans’ desire to rewrite their 
own history, while understandable, is just 
wrong. They should come clean and tell the 
truth to the American people about their 
past practices on nominations. 

They cannot change the plain facts to fit 
their current argument and purposes. It is 
also noteworthy that, before the debate on 
Bush nominations this year, the distin-
guished chairman of the Judiciary Com-
mittee, my good friend from Utah, admitted 
that the Republicans had filibustered Judge 
Paez’s nomination in 2000. After cloture was 
invoked in Paez’s nomination, Senator Ses-
sions made a motion to indefinitely postpone 
a vote on the nomination; this motion failed 
by a vote of 31 to 67. 

Senator Hatch then admitted there had 
been a filibuster: ‘‘I have to say, I have 
served a number of years in the Senate, and 
I have never seen a ‘motion to postpone in-
definitely’ that was brought to delay the 
consideration of a judicial nomination post-
cloture. ‘‘Indeed, I must confess to being 
somewhat baffled that, after a filibuster is 
cut off by cloture, the Senate could still 
delay a final vote on a nomination. A par-
liamentary ruling to this effect means that, 
after today, our cloture rule is further weak-
ened.’’

Mrs. BOXER. Let me quickly say 
about Judge Kuhl, Senator HUTCHISON 
said, in fact, that Judge Kuhl showed a 
lot of compassion to this victim who 
went into a doctor’s office and was sub-
jected to the humiliation of having a 
drug salesman witness her exam with-
out her permission. Senator HUTCHISON 
said she was very, very kind to this 
victim. 

Let’s see what the victim says about 
Judge Kuhl.

My name is Azucena Sanchez-Scott. I am a 
survivor of breast cancer and Judge Kuhl’s 
courtroom. I stand before you now because I 
want to tell my story so that other people 
will never have to relive it. 

Nothing about my cancer is easy. Not the 
chemotherapy, not the fear, and certainly 
not the emotional pain of disfigurement. As 
a person battling cancer each visit to the 
doctor brings questions about my future and 
my health. That is where I was when my doc-
tor and a stranger walked in. The doctor of-
fered no introduction and proceeded to ex-
amine me and asked that I disrobe. It was 
only when I left the office and inquired with 
the receptionist that I learned that the 
stranger was a sales representative for a 
drug company with no medical reason for 
being there.

The bottom line, Carolyn Kuhl ruled 
against this woman, and when Senator 
HUTCHISON said she allowed the case of 
the doctor to go forward, that is what 
Judge Kuhl said. Then she retracted 
that and said: I made a mistake; I 
never had the doctor’s case before me. 

So let’s get the facts straight here. 
Why do you think we have three major 
breast cancer organizations—Breast 
Cancer Action, Breast Cancer Fund, 

the National Breast Cancer Coalition—
asking us to defeat Carolyn Kuhl? Not 
because Carolyn Kuhl was compas-
sionate. But because of the opposite 
reason: She turned her back on a 
woman in need, on a sick woman. And 
Carolyn Kuhl was overturned in a 
unanimous vote by the court of ap-
peals. For that, my friends want to 
promote her to this lifetime appoint-
ment. 

I say if I caved in to that, again, I do 
not deserve to be here. Sometimes you 
have to stand up for people who need 
protection. Carolyn Kuhl had that 
chance. She took a hike. She ruled 
against this woman. This woman has 
been scarred in more ways than one 
from that experience. 

Here we are. It is 12:45. We could be 
working on issues that really matter to 
people instead of rehashing these 
judgeships. They got almost everything 
they wanted. But they are going to 
pound their fists and say the same 
thing over and over, ‘‘This has never 
happened before’’—despite the fact it 
has and make it sound as if we are 
being unfair when we are not. We are 
just doing our job. But there we are. 

Look at what we could be doing. We 
have lost almost 3 million jobs in this 
country. This President has the worst 
record of any President since Herbert 
Hoover on private-sector employment. 
Why don’t we spend 30 hours talking 
about that? Why don’t we pass the 6-
year highway bill? We got it out of our 
committee thanks to Senator REID and 
Senator INHOFE today. Why not bring 
that bill down, I say to my friend, Sen-
ator REID? Let’s vote on the 6-year 
highway bill. Do you know how many 
jobs we would create in this country? 
In my State, 80,000 jobs. 

Let’s pass a manufacturing jobs tax 
credit so that manufacturing stops 
leaving this country. Let’s raise the 
minimum wage. I tried to do that by 
unanimous consent. The other side ob-
jected. They do not want to do that.

With our salary, we make the min-
imum wage for a year in just a couple 
of months here. But no, they are spend-
ing 30 hours talking about 4 people who 
already have jobs and they do not want 
to talk about the 3 million jobs that 
were lost. They do not want to protect 
overtime. As a matter of fact, they 
tried to take it away from workers. 
They do not want to extend unemploy-
ment insurance. 

Nothing is getting done that really 
matters to people. That is a sad, sad 
situation. 

Long-term unemployment: These are 
the people who have been out there and 
out there—2 million, plus. That is a 
terrible record. Long-term unemploy-
ment tripled since George Bush took 
over. 

How about the tax cuts? Let’s look at 
how fair they are. They are 80 times 
larger for millionaires than for middle 
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income households earning about 
$50,000 to $75,000. 

The Bush economic record? The only 
administration going back to Eisen-
hower with a decline in manufacturing 
output—big manufacturing job losses. 

No, we cannot talk about that. We 
cannot have an action plan to get peo-
ple back to work. And I have not even 
talked about school construction, 
which would really employ a lot of peo-
ple. I visit some of my schools and the 
tiles are falling off the ceiling. No, we 
cannot talk about that. We do not have 
time. But we have time to discuss, for 
30 hours, judgeships that we have gone 
over and over. And they are winning. 
They got 168 through and they did not 
get 4. They are worried about 4 people; 
I am worried about 3 million people. I 
am worried about the unemployed in 
my State, the people without health 
insurance. 

I will tell Members what else I am 
worried about. We have a President 
who has rolled back so many environ-
mental laws—I have them on a scroll 
and I cannot show them because it is 
not allowed by the Senate rules. But I 
will hold this up. If I took this scroll 
and I rolled it across the Chamber, it 
would go from one end to the other. It 
goes on and on and on. It is small print. 
It shows all of the environmental 
rollbacks of this administration. 

Just 2 weeks ago they came up with 
an incredible idea. When there are 
PCBs on your land—those are the most 
toxic chemicals there are; they are car-
cinogens—we always had a rule if you 
had PCBs on your land you had to have 
a plan to clean it up and EPA had to 
oversee it. No. Gone. Now you can sell 
your land and God help the people who 
buy it with PCBs on it. 

Superfund under President Clinton, 
80 sites a year we cleaned up—the most 
toxic sites. Now we are down to 40 a 
year. 

How about arsenic and playground 
equipment? In the latest hit of the ad-
ministration, they announced they will 
allow the use of arsenic-treated lumber 
for playground equipment. Wake me up 
when this environmental nightmare is 
over. 

It is 12:35 in the morning and I can 
still feel it in my heart that we are 
doing the wrong thing tonight. Why 
not try to reverse this horrible record 
and protect our children and protect 
the health of our people and get our 
people working again? Instead, we are 
debating 168 to 4. 

I close with this, and I will probably 
dream about these numbers all night—
what is left of the night. They got 168, 
and they did not get 4. They cannot ac-
cept the fact that 98 percent is pretty 
good. I don’t know what else we are 
supposed to do, but I will say, whatever 
it takes, I will not be intimidated into 
voting for nominees that are so far 
right they would roll back the hands of 
time. They will not protect the health 
of the people, the privacy of the people, 
the safety of the people. I am not going 
to do that. 

I was sent here on a promise that I 
would stand up for the people of my 
State. That is what I intend to do. 
With 168 to 4, they ought to be smiling 
instead of whining. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Minnesota. 
Mr. DAYTON. Mr. President, I have 

learned politicians’ priorities can be 
measured by their passions. What do 
they care about most? What stirs their 
souls? For that reason, the exultation 
of my colleagues across the aisle about 
this session, their fervor, their apoca-
lyptic predictions, their press an-
nouncements, other than tax cuts for 
the rich and the super-rich, I have not 
seen that much passion across the aisle 
in my 3 years in this Chamber. Frank-
ly, it does not do that for me. 

My passion tonight is what my col-
league from California said: to work on 
other matters. We would be far more 
aroused talking about how to put 
Americans back to work, the over 3 
million who have lost their jobs since 
this administration took office less 
than 3 years ago. And not just a return 
to any jobs, but jobs that are the same 
as, as good as or preferably better than 
the jobs they held before. Not min-
imum wage jobs with no benefits, no 
health coverage for spouses and chil-
dren, no pensions, no protections, no 
real future. 

I would like us to talk about how we 
replace the 2.6 million manufacturing 
jobs lost in this country in the last 3 
years, jobs moved offshore to some-
place other than America. Many of 
them, I fear, are not coming back to 
America. 

The majority of the Republican cau-
cus leadership has the authority to de-
cide the Senate’s agenda and has de-
cided we will spend 30 hours on 4 jobs. 
We have not spent 30 minutes on jobs 
for the other 3 million Americans out 
of work who are looking for jobs. We 
have not spent 3 minutes on jobs and 
survival assistance for the over 2 mil-
lion Americans who cannot find jobs 
for so long that they have exhausted 
their unemployment benefits. Many 
are completely broke. If we do not pro-
vide them with some support soon, 
more will be completely broke. 

Every time we have tried to bring up 
a bipartisan bill to extend unemploy-
ment benefits for Americans out look-
ing for work, except one time last year, 
someone has objected across the aisle 
and we cannot proceed. No one has ob-
jected to spending 30 hours on 4 people, 
but we do not spend 30 seconds on most 
people affected by unemployment in 
this Nation. 

I will try again. I ask unanimous 
consent that the Senate proceed to leg-
islative session and the Finance Com-
mittee be discharged from further con-
sideration of S. 1853, a bill to extend 
unemployment insurance benefits for 
displaced workers; that the Senate pro-
ceed to its immediate consideration, 
the bill be read the third time and 
passed, and the motion to reconsider be 
laid on the table. 

That would extend the basic program 
unemployment for 6 months. It would 
extend the long-term unemployment 
for an additional 13 weeks and would 
benefit 5 million Americans. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. SESSIONS. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. DAYTON. As I said, you can tell 

the priorities and what arouses peo-
ple’s passions. I could get really com-
passionate about the Senate’s whole 
last week and the disaster aid for Min-
nesota and elsewhere where crops have 
been devastated by the summer’s 
drought. Many of Minnesota’s farmers 
had their crops totally destroyed. I did 
not detect as much passion and pri-
ority or concern among Members of the
caucus, combined, as in one of them to-
night for the misfortune falling on 
thousands of Minnesotans. 

I get passionate talking about pre-
scription drug coverage for seniors on 
Medicare, which went to the Repub-
lican-controlled conference committee 
last July and has not come out since. 
That is only half as good as the re-
sources committed to the Members of 
Congress, which is why I introduced 
my ‘‘taste of their own medicine’’ 
amendment which passed the Senate 
months ago by a vote of 93 to 3. It says 
that prescription drug benefits that 
Members of Congress receive can be no 
better than what we vote for seniors 
and others under Medicare. 

Over 17,000 Minnesotans were com-
passionate enough about that principle 
that they signed a petition at the Min-
nesota State Fair in 12 days. That is 
what Minnesotans are passionate 
about. 

I could get passionate about learning 
the truths about the present conditions 
in Iraq. After being told for weeks now 
how much they are improving and that 
things are getting better, I read today 
a CIA report disclosed by two people 
high up in the administration who can-
not get their message through at that 
level any other way than going to the 
American people and saying, You do 
not know all the facts. You do not 
know even the right perspective on 
what is going on there. 

We have sons and daughters and hus-
bands and wives and children of Min-
nesotans who have given their lives, 
who are giving their bodies and well-
being or giving their livelihoods, and 
we cannot find out the truth about 
when they are coming home or whether 
their stay of duty will be extended and 
for how long. 

Those are things that Minnesotans 
can get very passionate about. That is 
real life or death. 

What is important to people? If we do 
not manifest it here, people will not 
care about the institutions such as the 
Senate. I do not question my col-
leagues’ right to their choice of prior-
ities. I don’t question their right to 
have different views on policies and 
judges or any other matter. That is the 
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nature of our process. That is the 
strength of our process. That is the 
wisdom of our process. 

I have been, in less than 3 years, in 
the parity, even, 50–50 Senate, with the 
Vice President, the tiebreaker, but in 
committee and conference committees 
equal, and in the majority for a year 
and a half and this last year in the mi-
nority. The previous year and a half 
there were 69 cloture votes that the 
Democratic leader, the majority lead-
er, then had to file to move to proceed 
to legislation, to consider legislation, 
voting on legislation, issues that were 
far more important and affected a far 
greater number of Minnesotans and 
other Americans than a particular 
judgeship: health care for senior citi-
zens; benefits for our veterans; environ-
mental protection. And now this year, 
the conditions have changed. 

As somebody once said, how a minor-
ity reaching majority, seizing author-
ity, hates the minority. So we have, as 
colleagues across the aisle noted, and I 
agree, seen a certain role reversal. But 
that is, in part, the different respon-
sibilities of minority and majority cau-
cuses, and it is particularly the dif-
ference of the responsibilities of those 
in the party other than the President 
and in the party the same as the Presi-
dent. 

I don’t question the right of my col-
leagues, one of them or all of them, to 
support the President, whether he is 
right, whether he is wrong, whether 
they believe he is right or wrong. 
Those are individual decisions of con-
science and politics. 

The Founders of this country—and 
this applies whether the President of 
the United States is Democrat or Re-
publican, in which case the situation is 
reversed—understood that the incred-
ible foresight and wisdom of the sepa-
ration of powers, this coequal author-
ity of the legislative branch, equal to 
that of the executive branch, was crit-
ical in every respect, critical to this 
country’s genuine freedom and preser-
vation of our democracy. 

Judge Brandeis, almost 100 years ago, 
said the separation of powers was 
adopted by the convention of 1787 not 
to promote efficiency but to preclude 
the exercise of arbitrary power. The 
purpose was not to avoid friction but, 
by means of the inevitable friction in-
herent in the distribution of govern-
mental powers among the three 
branches, to save the people from au-
tocracy, to save the people from des-
potism, from tyranny. That is what 
they were concerned about. That is the 
practice that has served us well in this 
Nation and in this institution of the 
Senate for 216 years. 

So it concerns me, and I do not ques-
tion anyone’s right to take whatever 
position they wish, but it concerns me 
as I read my colleagues on the other 
side who were designing this debate, 
this forum, have a combined number of 
years of experience in the Senate that 
amounts to less than one half of 1 per-
cent of the combined collective wisdom 

achieved by nearly 1,900 men and 
women who have served in this body in 
its 216-year history. Yet I hear Mem-
bers of this body who have been here 
less than a year saying emphatically 
this system is broken and it should be 
radically overhauled and that somehow 
the process we are engaged in is one 
that illserves our country and is even, 
they say, a violation of our Constitu-
tional responsibilities. That is one of 
the most serious charges that anyone 
can make against a fellow Senator, be-
cause when we take this office, we 
stand, each of us, and recite the same 
pledge——

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. DAYTON. To uphold the Con-
stitution of the United States. 

Mr. President, I ask unanimous con-
sent for 1 minute to complete my 
thought. 

The PRESIDING OFFICER. Under 
the time agreement——

Mr. REID. What was being asked? 
Mr. DAYTON. A unanimous consent 

request for 1 minute to complete my 
thought. 

Mr. REID. Well, we will just take 
that out of our time from the next half 
hour. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DAYTON. Thank you, Mr. Presi-
dent. 

That is the most solemn oath I have 
ever taken, to uphold the Constitution 
of the United States. I do not question 
the commitment of anybody in this 
body to upholding that oath and car-
rying it out as he or she believes is 
right, which is the reason we are elect-
ed independently, to exercise that inde-
pendent authority. 

But when people put out releases say-
ing these matters we are engaged in 
are dangerous and irresponsible, that 
we have no right to be doing this, that 
it is a dangerous dereliction of our con-
stitutional duty, those are very serious 
accusations. 

If anyone in this body believes what 
we are doing is unconstitutional, they 
should take that question to the proper 
court. If anyone believes what we are 
doing in this body is a violation of Sen-
ate rules and procedures, they should 
take that question to the Parliamen-
tarian. 

I was told earlier today that the Par-
liamentarian has not been asked. I be-
lieve the Parliamentarian, based on all 
the rules and precedents of the Sen-
ate—this book of 1,400 pages of prece-
dents that have been adopted over 216 
years—would find we are acting respon-
sibly and within that authority which 
is our responsibility and our right. 

Thank you, Mr. President. I yield the 
floor.

The PRESIDING OFFICER. The mi-
nority’s time has expired. 

The Senator from South Carolina. 
Mr. GRAHAM of South Carolina. 

Thank you, Mr. President. 
As we go into the 1 o’clock hour, 

Jimmy Buffett says it is 5 o’clock 

somewhere. But it is 1 o’clock here. We 
will try to reorient ourselves as to 
what was going on in the last hour. It 
is kind of an update, a CNN headline 
update. 

The last hour was pretty interesting, 
I thought. We had examples used by 
our friends on the Democratic side to 
say basically that what we Republicans 
have done in the past we complain 
about now. I reiterate, as far as I am 
concerned, the past is the past, and I 
am more worried about the future. I 
have been here a year and all I have 
known since I have been here is fussing 
and fighting about everything, particu-
larly judges. It has not been too pleas-
ant to be on the Judiciary Committee 
because a lot of good men and women 
have had a hatchet job done on their 
professional qualifications and who 
they are as people, to not be allowed to 
be voted on. There have been a lot of 
manufactured reasons. 

But as I understand, from having lis-
tened to the debate the last hour, the 
idea of holding a judge has been used as 
an example of an abuse, that holds 
have been put on judges, which is ap-
parently a process in the Senate to 
deny somebody from going through the 
committee process, or to go forward. 

The example Senator SCHUMER used 
was two judges: Paez and Berzon. I 
hope I have their names right. They 
were two judges who were appointed by 
President Clinton, and I think Senator 
Smith from New Hampshire tried to 
block their nominations, put a hold on 
it. There was a real contention about 
what was going on with those two 
judges. But the curious thing to me 
was there was an intervention in those 
cases, in those two nominations by the 
Republican leadership, as I understand 
it, that basically brought to a close the 
process of blocking those judges from 
having a vote after they came out of 
committee. 

To me, that illustrates that in the 
past, when efforts were tried or were 
being used to basically hijack the con-
stitutional requirement of a majority 
vote, once the nominee was presented 
to the Senate, there has been interven-
tion to right the ship. 

Since I have been here, the only 
intervention I have seen is to shut 
down what has been going on for 200-
some years. Now, it is like a cricket 
match. It is 168 to 4. It is 168 to 16. 
Cricket goes on for 3 days. It is pretty 
interesting for the first hour or 2, but 
3 days later I kind of get blurry-eyed 
watching cricket—the same way here 
with these numbers. 

The point is, there never has been in 
the history of the country a situation 
where somebody was reported out of 
the Judiciary Committee to come to 
the floor of the Senate to be voted on 
as a judicial nominee, that they were 
not eventually voted on—until now. 
There have been cloture motions made, 
but they were always made to bring 
about a vote. 

There has been a concerted effort by 
the Democratic leadership to block ju-
dicial nominees in an unprecedented 
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way. That is why we are all here to-
night. Not only is it unprecedented, it 
is very dangerous. The reason I think 
it is dangerous is because it effectively 
changes the constitutional standard. 

I am going to read, since we have 30 
minutes here, where the Constitution 
talks about a supermajority vote: The 
‘‘Concurrence of two thirds’’ of either 
the House or the Senate is required to 
‘‘expel a Member’’ of Congress. 

That is kind of self-serving. But we 
do not want to throw each other out 
until we get two-thirds of our col-
leagues to agree we should be thrown 
out. So that is a real check on us keep-
ing our jobs. 

Also: ‘‘And no Person shall be con-
victed’’ by the Senate in an impeach-
ment trial ‘‘without the Concurrence of 
two-thirds of the Members present,’’ 
according to article I, section 3. 

I have a little experience with that 
article. That is a very high standard to 
achieve. And it should be a high stand-
ard to achieve. Can you imagine what 
would happen if, by Senate rule, we 
changed the impeachment standards so 
the President of the United States 
could be impeached by a majority 
vote? 

I am sure the Supreme Court would 
not allow that to happen. I am sure 
there would be a great outcry by the 
public if we, in a partisan fashion, 
changed the way you impeach a Presi-
dent because we did not like that per-
son or their agenda. There would be a 
huge outcry in the country because we 
would have subverted the Constitution. 

That is exactly what is going on here 
in reverse. Instead of a two-thirds re-
quirement to confirm a judge, like we 
have to throw somebody out of the 
House or the Senate, or to impeach the 
President, or to ratify a treaty—why 
two-thirds to ratify a treaty? The 
Founding Fathers were worried about a 
President making a deal with some for-
eign power that was not in the best in-
terests of the country, so you had a 
high standard to ratify. You had a 
check over Presidential power. 

They give the power in the Constitu-
tion for the President to veto legisla-
tion coming out of these bodies, to 
make sure we do not get off track. The 
only way we can override a Presi-
dential veto is the two-thirds vote. 

There was a lot of thought going into 
supermajority votes. It was not just by 
accident that the Constitution has six 
or seven provisions that require a ma-
jority vote, and I would argue strongly 
it is not by accident that the majority 
vote requirement applying to judges 
was put there on purpose. 

Our job, as I see it, is not to say what 
we would do if we were President. Our 
job, as the Constitution lays out for us, 
is to advise and consent by a majority 
vote to make sure the President—who-
ever he or she might be—is not sending 
over their brother-in-law or sister-in-
law or unqualified people. 

What we have done this year, dif-
ferent from other years, is we have 
taken our political differences and our 

desire to make the court go one way 
versus the other and we have hijacked 
the Constitution for political reasons. 

Our friends on the other side of the 
aisle lost badly in 2002. There was an 
article right after the election where 
the conference came together and 
started inventorying: Why did we lose? 
There was a strain of thought on the 
Democratic side that they lost because 
they were too accommodating to the 
President, and the Democratic base 
was deflated; that you are working 
with them too much on taxes, you are 
helping him with homeland security, 
that you are doing this and that with 
President Bush. One thing you might 
want to do to fight back—and this is in 
the article; and I do not have it with 
me—is to go after his judges. 

Well, that certainly gets people fired 
up. Republican and Democratic base 
voters very much follow issues such as 
this: who the President may pick for 
the Supreme Court, who the President 
may pick for the Federal bench. 

I am asking, in all sincerity, that 
somehow we find a way out of the box 
that we are in. Because I have been in 
the Senate for a year—I do not know 
how much longer I will be here but I do 
understand what is going to happen 
down the road. 

If this is successful—and why they 
pick people, I really do not know. I 
have been on the Judiciary Committee. 
They do not do this to everyone. But 
they pick certain people for court of 
appeals jobs right below the Supreme 
Court and they will pick a few out of 
the herd, and they will start saying 
awful things about them—I will talk 
about that in a moment—and they will 
wind up, after they come out of com-
mittee, not getting an up-or-down vote 
in the Senate—for the first time in his-
tory. I will talk about this later when 
I have more time. 

There are dozens of quotes by Demo-
cratic Senators saying it is really an 
abuse of the Senate’s power not to 
allow somebody to be voted on up or 
down. They were right then. They were 
talking about a situation in President 
Clinton’s term where they thought the 
Republicans were denying people a 
chance to go through committee and 
they were latching on to the constitu-
tional provision of a majority vote, the 
advise and consent vote, saying: The 
high road for the Senate to take is if 
you do not like these people, if you do 
not like their philosophy, and if you do 
not think they are qualified, vote 
against them, but do not change the 
constitutional standard because it 
would be bad for the country. 

That way of thinking has been re-
placed. I think the reason it has been 
replaced is because the political mo-
ment is so hot. We are a divided nation. 
The year 2000 was a very close election. 
In 2002, there was a change in the Sen-
ate’s makeup. It is 51 to 49. And we are 
being consumed by the political mo-
ment. 

I can tell my colleagues on the other 
side of the aisle, and my Republican 

colleagues, that if we keep up this 
practice, it will do long-term damage 
to this country. 

The one thing I like most about 
America is it is a rule-of-law nation. 
Instead of having to go in the parking 
lot and fight people, you have a court 
to go to. There is a way in this country 
for the weak to make the strong an-
swer; and that is called the courtroom. 
The people you put in the courtroom 
are important. We have constitu-
tionally, in the Federal system, given 
that power to the President. We, by 
majority vote, say yes or no to that 
nominee. 

What we have done is politicize this 
process in an unprecedented way, in a 
dangerous way. If you don’t think down 
the road it will be answered in kind by 
the Republican Party, I think you are 
very naive. I hope I will have the cour-
age not to go down that road as an in-
dividual Senator. 

But the animosity being generated 
by this practice is red hot among both 
bases, and it will be almost impossible, 
in my opinion, for this not to become 
the norm. Payback is hell. That is a 
phrase with which we are all familiar. 
Payback, when you are messing with 
the Constitution, is dangerous. Polit-
ical payback has to have boundaries. 
When you are messing with the con-
stitutional standard about judges, I 
think you have gone too far. 

The question is, is this really a fili-
buster? 

It is obvious that it is a filibuster in 
terms of these nominees because they 
have come out of committee and they 
cannot get a vote because our Demo-
cratic colleagues, behind their leader-
ship, have united, with a few breaking 
away, to deny a vote. We have had 
hours of debate on all these nominees. 
They cannot come to the floor for an 
up-or-down vote. The Democratic 
Party has changed its whole opinion 
about whether that is a good or bad 
idea, and they have adopted a practice 
that no one has done before in the his-
tory of the country. 

But we are having a hard time. It is 
1:15 in the morning and we cannot get 
the other side to admit that their fili-
buster going on here is different than 
anything that has happened before. 

I used to be a prosecutor, and the old 
saying was: Follow the money. If you 
want to know what happened in the 
criminal enterprise, follow the money. 

Well, let me tell you about an e-mail 
that was sent by a good friend of mine. 
Senator CORZINE is a very nice person. 
His job is to retake the majority for 
the Democratic Party. He is in charge 
of the Democratic Senatorial Com-
mittee. Senator ALLEN, who sits right 
next to me, is in charge of the Repub-
lican Senatorial Committee. Their jobs 
are to go out and recruit candidates 
and raise money so the party will be ef-
fective in taking over the majority, if 
you are a Democrat, or retaining it, if 
you are a Republican. 

Here is what an e-mail said about 
what is going on right now:
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Senate Democrats have launched an un-

precedented effort. By mounting filibusters 
against the Bush administration’s most rad-
ical nominees, Senate Democrats have led 
the effort to save our courts.

November 3, 2003, it was an e-mail to 
donors from Senator CORZINE. I would 
argue that when he said they are en-
gaging in ‘‘an unprecedented effort . . . 
mounting filibusters against the Bush 
administration’s most radical nomi-
nees’’ that he was not tricking people, 
that he was telling them: We are up 
here fighting by using the filibuster. 

One of two things are true: The e-
mail is accurate, which I think it is, 
and it is designed to get people to send 
in money; or he is tricking people and 
he ought to give their money back. Be-
cause if you listen to our Democratic 
friends on the other side, this e-mail is 
wrong, and these people deserve a re-
fund. They are raising money on the 
idea that they are filibustering Bush’s 
nominees. That is the best evidence of 
what has gone on here. They are trying 
to get people to open up their wallets 
to give their money because they are 
doing something that is unprecedented. 
What is that something? We are 
‘‘filibuster[ing] against the Bush ad-
ministration’s most radical nominees.’’ 

There are a bunch of quotes out 
there. Senator BOXER:

Frankly, from my perspective, if people 
are off the charts on the right wing, I am not 
going to vote for them. I will not filibuster 
them.

February 26, 2003. 
One of the people being filibustered 

comes from California, Justice Brown. 
Let me tell you a little bit about her, 

and then I will yield to my friend from 
Georgia. 

Justice Brown sits on the California 
Supreme Court. She has been there 
since May of 1996. In California, people 
get to vote on who they want to be on 
the court. She received 76 percent of 
the vote in her last election. 

Now, the last time I checked, Cali-
fornia is not a hotbed of Republican 
conservatives. I do not know why we 
lose so badly; and we do. We have lost 
almost every national election in Cali-
fornia since Ronald Reagan. But she re-
ceived 76 percent of the vote from peo-
ple who live in her State. 

A little more about her: She is the 
daughter of a sharecropper, born in 
Greenville, AL. She attended seg-
regated schools. I grew up in South 
Carolina. The first African American I 
ever went to school with, I was in the 
6th grade—not something to be proud 
of but a fact. She preceded me. 

She has an academic record that if 
she were your daughter you would be 
unbelievably proud. She received a BA 
in economics from California State, 
her JD from the UCLA School of Law. 
She received an honorary degree from 
Pepperdine University. She has au-
thored more majority opinions for the 
California Supreme Court than any 
other justice. 

This is how nasty this has gotten.
This is a cartoon from something 

called ‘‘The Black Commentator,’’ Sep-
tember 4, 2003. This person is a racial 
stereotype. Your eyes can tell you bet-
ter than I can. It says: ‘‘Welcome to 
the Federal bench, Ms. Clarence . . . I 
mean, Ms. Rogers Brown. You’ll fit 
right in.’’ And the people clapping are 
a caricature of Justice Thomas, Colin 
Powell, and Condoleezza Rice. 

This is what people are having to go 
through. This is the way they are being 
characterized and being attacked. I 
think it is a low for the Senate. I am 
very sorry that she had to go through 
it, but she is being filibustered after 
having come out of committee. 

If you don’t like Justice Brown, then 
you can vote against Justice Brown, 
but you don’t have the right to take 
the Constitution and turn it upside 
down for petty politics, and that is ex-
actly what is going on here. 

I can tell my friends on the other 
side, if they think we are not going to 
fight back, they are dead wrong. They 
are going to have a fight on their hands 
as long as this goes on, and at the end 
of the day, the loser is going to be the 
American people if we don’t find a way 
out of this mess because 40 people are 
a lot easier to gather up than 50 when 
it comes to politics. Sixty is really 
hard to get. 

What is going to happen if this con-
tinues is that we are going to have spe-
cial interest groups, whether it is envi-
ronmentally driven, abortion driven, 
gun driven—there is a group for every-
thing out there—that is going to be 
upset with a particular nominee, and 
they are going to try to get 40 Senators 
to jump on their side. 

The people being empowered from 
this practice are special interest 
groups, and the big loser is the aver-
age, everyday American. The big loser 
is the 76 percent of the people who 
voted for Justice Brown. 

I yield to my friend and colleague 
from Georgia to talk about another 
abuse that exists in California.

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. CHAMBLISS. Mr. President, I 
thank my friend from South Carolina. 
He and I served together for 8 years in 
the House of Representatives. We were 
both elected in 1994 and came in with a 
bunch of revolutionaries who came to 
Washington to change the world. We 
were staying up all night on the House 
side on a regular basis. He and I looked 
over at the Senate, and said: The deco-
rum is great; they go to bed at a rea-
sonable hour. What do you know, here 
we are. 

I am sorry the Senator from Cali-
fornia has left the floor because she 
made the point over and over that 
President Bush had his nominees con-
firmed 98 percent of the time. The fact 
is, the Constitution of the United 
States must be complied with 100 per-
cent of the time. Ninety-eight percent 
of the time is not good in that par-
ticular instance. 

There are some other situations 
where 98 percent of the time isn’t that 

great, and that is why I am really sorry 
she is not here. If I told my wife that 
I was faithful 98 percent of the time——

(Disturbance in the Galleries.) 
She wouldn’t be all that happy with 

me. I wouldn’t be happy if my food was 
98 percent free of E. coli bacteria. I 
would not be happy if my car started 98 
percent of the time. 

The PRESIDING OFFICER. The Sen-
ator will suspend. The Galleries are not 
allowed to react to any statement on 
the floor. The Senator will resume. 

Mr. CHAMBLISS. I would not be 
happy if my soap was only 98-percent 
pure. I would not be happy if our vot-
ing machines had a 98-percent accuracy 
rate. 

I would not be happy if the power 
worked only 98 percent of the time. 
And I would be awfully nervous if the 
airplane that I was flying on had a 
track record of landing safely 98 per-
cent of the time. 

So the Senator’s reference to this 
President getting 98 percent of his judi-
cial nominees confirmed simply does 
not hold water. 

I wish to talk for a minute about 
Carolyn Kuhl. Again, she was ref-
erenced by the Senator from California 
about her qualifications and her abili-
ties to serve on the Ninth Circuit Court 
of Appeals. 

Carolyn Kuhl is a very special lady. 
She has been a judge in California since 
1995. But prior to that, Carolyn Kuhl 
had an exemplary record that includes 
service both as a committed advocate 
as well as an impartial jurist. She has 
outstanding qualifications and bipar-
tisan support. 

Her qualifications include having 
graduated cum laude from one of those 
liberal universities—excuse me, one of 
those conservative universities called 
Princeton University and having grad-
uated Order of the Coif at Duke Univer-
sity Law School. The Senator from 
South Carolina and I graduated from 
the University of South Carolina and 
the University of Tennessee, respec-
tively. 

Order of the Coif means you were in 
the top one or two, not percent, the top 
one or two in your class. Neither one of 
us was there. That is something spe-
cial. She was a law clerk to then-Judge 
Anthony Kennedy of the Ninth Circuit. 
She then worked in the Department of 
Justice as a Special Assistant to the 
Attorney General, Deputy Assistant to 
the Attorney General, and Deputy So-
licitor General. 

She was a partner in the very pres-
tigious law firm of Munger, Tolles & 
Olson. She was the first female super-
vising judge of the civil department of 
the Los Angeles County Superior 
Court. Carolyn Kuhl brings excellent, 
outstanding educational credentials to 
the bench. 

There are a number of individuals 
who have registered their support for 
Judge Kuhl. There has been some indi-
cation that maybe some female mem-
bers of the bar are upset with her over 
some of her decisions, and one decision 
in particular. 
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Let me show you what 23 members of 

the Los Angeles Superior Court, 23 
women judges on the Los Angeles Su-
perior Court bench said about Judge 
Kuhl, and this was a bipartisan group:

Judge Kuhl approaches her job with re-
spect for the law and not a political agenda. 
Judge Kuhl has been a mentor to new women 
judges. . . . She has helped promote the ca-
reers of women, both Republican and Demo-
crat. . . . As sitting judges, we more than 
anyone appreciate the importance of an 
independent, fairminded and principled judi-
ciary. We believe that Carolyn Kuhl rep-
resents the best values of such a judiciary.

There was a case that, if you listened 
to the Senator from California, you 
would have thought that Judge Kuhl 
was the doctor in the office who was 
being sued, not the judge on the bench 
who was reviewing the case. 

Let me tell you what the appellate 
court judge who wrote the opinion in 
the case, referenced by the Senator 
from California, said about Judge Kuhl 
and about that specific opinion that he 
reviewed:

On appeal, I was the author of the Sanchez-
Scott opinion. . . . Judge Kuhl’s order sus-
taining the demurer without leave to amend 
was not an act of bias or insensitivity. . . . 
In fact, a strong argument can be made that 
she correctly assessed the competing soci-
etal interests the California Supreme Court 
requires of all jurists in this State to weigh 
in determining whether the tort of intrusion 
has occurred. With respect to those who have 
criticized Judge Kuhl as being insensitive or 
biased because of my opinion in Sanchez-
Scott, they are simply incorrect.

Judge Kuhl brings impeccable cre-
dentials to the bench. She brings im-
peccable educational credentials, as 
well as jurist credentials, to the bench. 
She brings bipartisan support from the 
women, from the men, from the Repub-
licans, and the Democrats in the State 
of California who know her best. 

For us to have to go through the ex-
ercise here of, once again, contending 
with a filibuster from the folks on the 
other side of the aisle with respect to 
the nomination of Carolyn Kuhl, is 
truly an injustice and is one of those 
injustices that, as my friend from 
South Carolina has said, there will be a 
payback on. That is not the way we 
want to operate. It is not the way this 
body has operated for well over 200 
years since we have been approving 
judges, and it is not the way we should 
operate in the future. 

There is still time to correct the 
process that we are going through, and 
based upon what we are doing here to-
night, I hope the profile of this issue is 
going to be brought home to the house-
hold of every American and every 
voter, and that they will understand 
there is a group in the Senate who 
wants to move forward to make sure 
their lives are made better because 
good judges are going to be put on the 
bench, and good judges ought to be 
confirmed by the Senate; and that 
there is another group in the Senate 
who is being obstructionist and is 
doing everything within their power to 
prevent the President of the United 
States from having the judges that he 

thinks are the best qualified from 
being put on the Federal bench all 
across America. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. Thank you, Mr. President. 

On this half hour to which we are enti-
tled, the two Senators from Arkansas 
are going to split the time, with Sen-
ator LINCOLN taking the first time, 
whatever time she may consume, leav-
ing the remainder to the junior Sen-
ator from Arkansas.

The PRESIDING OFFICER. The sen-
ior Senator from Arkansas. 

Mrs. LINCOLN. I thank the Chair. 
Mr. President, I am proud to be here 
this morning to see that this age-old 
institution is acting as it should. We 
are looking at, reviewing, and exer-
cising our constitutional responsibil-
ities. 

I am not, however, proud of the 
fingerpointing that is going on—as we 
say to young children, I hope no one’s 
eyes get put out—and all the 
fingerpointing that goes on in these 30 
hours of discussion and debate, the 
warnings we have just heard: There’s a 
payback; there’s a payback. 

I do rise this morning, however, to 
express my extreme disappointment 
and dismay that we are expending such 
a large portion of our remaining time 
and energy on this unnecessary debate. 
We probably have only a few days left 
in this session to deal with important 
issues on which we have not yet com-
pleted action this year. How many sen-
iors have my colleagues talked with in 
their travels back home to their States 
about the need for prescription drug 
coverage for our elderly? 

How many of them have they talked 
with as they traveled with Meals on 
Wheels and other programs and talked 
with these seniors who are telling you 
that they are cutting their medications 
in half, that they are not going to be 
able to afford their heating bill this 
winter and their prescription drugs? 

I implore my colleagues, how many 
have you talked with in your travels 
back home? 

Looking at education funding, how 
many teachers have my colleagues spo-
ken with as they traveled back home—
teachers who are telling them they are 
going to have to spend their own 
money on supplies come February be-
cause they don’t have enough glue and 
construction paper for their children or 
that they are having to spend an undue 
amount of time meeting demands that 
we have put on these school districts 
and yet have been unwilling to provide 
the resources for them to meet those 
demands? 

How many of those single mothers 
who are working day and night to pull 
themselves up by their bootstraps, to 
leave the welfare rolls and bring dig-
nity to their children and to put bread 
on the table—how many of those have 
my colleagues spoken with as they 
have traveled home to their States 
when we could be doing the welfare re-

authorization bill and making it bigger 
and better than we did before? 

The highway bill: How many people 
have they talked with when they go 
home to their States? I had a group 
come to me the other day who said: We 
come to you all in Congress begging 
every year for a few million dollars to 
try to create the infrastructure that we 
need in rural States, such as Arkansas, 
to improve our economy, and all of a 
sudden $87 billion falls out of the sky? 
What about us at home? Are you all 
going to talk about us? Are you going 
to bring us up? Are you going to do 
something about the things we need to 
make our lives stronger, to make our 
families better, to strengthen the fab-
ric of this Nation? 

Those are the issues about which we 
should be talking, Mr. President, and I 
wish we were. We have not yet com-
pleted action on all the appropriations 
bills. We have an Energy bill that 
should have been finished in 2002 to 
bring our country into the 21st cen-
tury. For the last 25 years, we have 
needed a new energy policy in this 
country. Other countries are leaving us 
behind in the new and innovative ways 
they are looking to provide renewable 
fuels to improve not only their econ-
omy and their environment but to less-
en their dependence on foreign oil. 

These are the issues about which we 
should be talking, and genuine concern 
about what we want to do to strength-
en our Nation. 

We are still waiting. We are still 
waiting for these to be completed, time 
tonight that could be spent in dealing 
with those very important issues. 

Faced with these and many other 
pressing issues and faced with a tight 
schedule, what does the leadership pro-
pose? They propose to spend 30 hours of 
our time, and far more time in prepara-
tion and staff hours, overtime for po-
lice officers and multitudes of others 
who are here for these 30 hours, debat-
ing four or five judicial nominees, all 
of whom have been debated, generated 
significant opposition where they live 
and work. All have been given adequate 
review time, and all of whom, in my 
judgment, should not be promoted to a 
lifetime appointment on the Federal 
bench. 

Instead of focusing so much time and 
attention trying to promote a lifetime 
position for these individuals who al-
ready have very good jobs, my wish 
would be that President Bush and the 
Republican leadership would focus 
more of our time on issues that truly 
impact the lives of all of our constitu-
ents, and particularly the lives of the 
Arkansans I represent—issues such as 
creating good paying jobs in Arkansas, 
improving public education and ex-
panding access to affordable health 
care and prescription drugs for our sen-
iors, and, yes, providing something we 
all have agreed would make a big dif-
ference in people’s lives: a refundable 
child tax credit, something that got 
overwhelming support in the Senate 
but is buried in a couple of conferences 
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and here, there, and yonder because it 
is not a priority. 

Those people in this country who 
make between $10,500 and $26,650 are 
not important enough for us to deal 
with. Somehow they don’t work hard 
enough, although they have to work, 
they have to bring home a paycheck, 
and they have to be raising children to 
be eligible for a refundable child tax 
credit. But for some reason, they are 
not a priority here anymore. 

We could have done that months ago, 
but we didn’t. Here we approach the 
holidays, people have been in school, a 
multitude of needs that families across 
this country have, and we fail once 
more to even look at the small ways we 
can be helpful. 

There are any number of issues that 
merit careful and lengthy consider-
ation in the Senate, but filling a hand-
ful of judgeships should not be given a 
priority given the backlog of pressing 
issues the Senate has yet to complete 
this year. 

Unfortunately, this is a manufac-
tured crisis to distract the American 
people from the very real crises that 
we are going through; the ones that we 
are facing, such as the fact that in the 
next 15 to 20 years, we are going to go 
from 41 million Americans over the age 
of 65 to over 70 million Americans over 
the age of 65. We as a nation are so 
completely underprepared for that cri-
sis. 

We have 126 medical schools in this 
country. Only three of them have a de-
partment in geriatrics. We are training 
less geriatricians, and we are training 
even less academic geriatricians who 
will teach those geriatricians who 
might be there to take care of me, and 
I am the youngest in this body. 

We are so underprepared with health 
care, a reform in Medicare, and a pre-
scription drug package to meet these 
unbelievable numbers that will cause a 
crisis in this country.

We are here tonight, tomorrow, until 
midnight tomorrow talking about four 
people who did not get a job they want-
ed. It is unbelievable. 

What about our children? What about 
educating our children to be prepared 
in the 21st century, to be competitive 
in a global economy, teaching our chil-
dren the skills they are going to need 
to be competitive? They are the future 
of this country. They are our future 
workers. They are our future leaders. 

We came up with a great bipartisan 
bill to educate our kids, and we do not 
have the guts to pay for it. Out of the 
$8 billion for the education plan for our 
kids, we are only funding $2 billion of 
it from the President’s budget, a quar-
ter. I have to say, that is a misspent 
priority there. 

We have record deficits that are 
going to be heaped on the shoulders of 
our children. Sixty-six percent of that 
debt comes due in 4 years. What hap-
pens to our constituents if all of a sud-
den somebody comes up and says, 
‘‘Guess what, your debt is due and I 
want it on demand. No, you cannot re-

finance, no way. I am going to call that 
debt on you’’? 

These are serious crises we should be 
addressing and we are spending our 
time pointing fingers and not address-
ing the issues of the American people. 

We have a conflict in Iraq that is 
taking the lives of American soldiers 
every day, and there is no end in sight. 
These are crises, not the fact that four 
people who wanted a job did not have 
the support of enough Senators and 
that is what we are spending all this 
time on. 

Today, 95 percent of Federal judicial 
seats are filled. This is the lowest num-
ber of judicial vacancies in 13 years. 
This 5 percent vacancy rate is lower 
than the U.S. unemployment rate and 
the poverty rate, and I know because I 
represent a State that is very high in 
poverty. I come from one of the 20 
highest poverty counties in the coun-
try. 

Today there are more lifetime-ap-
pointed Federal judges serving than at 
any time in our Nation’s history. Fur-
thermore, since President Bush was 
elected, the Senate has confirmed 168 
Federal judges and rejected only 4—2 
percent of his nominees. 

By comparison, when Republicans 
controlled the Senate during President 
Clinton’s administration, more than 60, 
or 20 percent, of his nominees never re-
ceived a vote in the Senate. 

Sadly, I think the Senate’s record on 
this matter truly speaks for itself. I be-
lieve all executive and judicial nomina-
tions that come before the Senate are 
entitled to courtesy and respect, but I 
also believe the Senate’s role of advice 
and consent is a very important check 
and balance our forefathers designed 
and instituted. It is an obligation I do 
not take lightly. 

Senators are not elected to play a 
ceremonial role in the nomination 
process. This is not an issue of whether 
one likes the President or does not like 
the President. This is not an issue of 
whether one thinks these nominees are 
good people. They are all good people. 
Ours is not a ceremonial role in this 
nomination process. Instead, we have 
an obligation to carefully consider 
each nominee individually, to help en-
sure the judiciary is fair and balanced 
and to ensure the American public 
maintains faith in our judicial branch 
of Government. We have a responsi-
bility to make sure these judicial 
nominees will not be partisan in their 
decisionmaking, that they will not be 
biased or partial to their own personal 
beliefs, but will institute the rule of 
law, the Constitution, and the prece-
dent of the higher courts. 

Given the undue attention that has 
been lavished on these four nominees, I 
certainly believe it is worth revisiting 
a bit of their cases just to reconsider 
why they have not been confirmed. In 
each case, it is clear each of the nomi-
nees who has not been confirmed has 
shortcomings that in my opinion dis-
qualify these individuals for the impor-
tant positions to which they have been 

nominated. This does not mean I do 
not think they are good people. It does 
not mean I do not like the President. It 
simply means I am doing the job the 
people of Arkansas sent me here to do, 
to evaluate these people. 

When we look at Ms. Owen, after re-
viewing the record and meeting with 
Judge Owen, discussing her tenure with 
members of the bar who practice in 
Texas and in Arkansas, I was not satis-
fied this nominee could set aside her 
personal views and give each side a fair 
hearing. She had not in the past. In 
some instances, it is not just me. Judge 
Owen’s own colleagues have criticized 
her failing to understand and abide by 
the plain meaning of statutory provi-
sions before her as a judge on the Texas 
Supreme Court. 

Likewise, we look at the case of Ala-
bama’s Attorney General William 
Pryor. He is one of the most strident 
and outspoken nominees we have seen. 
After reviewing some of the statements 
General Pryor has made about sitting 
Supreme Court Justices and the deci-
sions of that Court, I am concerned 
that he does not possess the necessary 
judgment and temperament to be a 
Federal judge, to oversee that element 
of the judiciary. 

Judge Pickering of Mississippi, who I 
do think is a good man, has also been 
invoked in this debate and his record 
does bring me concern. His record 
raises serious questions about his eth-
ical conduct on the bench. His repeated 
contacts with the Justice Department 
in an attempt to obtain a lesser prison 
sentence for a convicted defendant, and 
his solicitations of letters of rec-
ommendation from lawyers in Mis-
sissippi who had cases before him are 
well-known examples. 

Finally, consider the case of Miguel 
Estrada, who withdrew himself from 
consideration earlier this year. By 
many accounts, Mr. Estrada was a dis-
tinguished attorney with a very tal-
ented legal mind. However, when we in 
the Senate attempted to verify this as-
sessment by asking Mr. Estrada to 
come before the Judiciary Committee 
to answer additional questions and sub-
mit all of the relevant information 
that was necessary, and the burden of 
proof was in his court—we asked the 
same of President Clinton’s nominees—
Mr. Estrada indicated he would rather 
not. To me, and many of my col-
leagues, Mr. Estrada’s response simply 
was not acceptable. 

It is important to note there are 
good, solid reasons as to why these peo-
ple were not confirmed. These reasons 
had nothing to do with any personal 
beliefs or characteristics. They had 
nothing to do with partisanship. They 
had nothing to do with working 
against the President. I opposed these 
nominees because I am not convinced 
they meet the requirements of what is 
expected of those who receive a life-
time appointment to the Federal 
bench. That is my job. 

Again, these are 4 nominees. Out of 
172, 4 have not been confirmed. Do 4 
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nominees constitute any sort of judi-
cial crisis? Of course not. Of course 
they do not. If we do math, the Senate 
has confirmed 98 percent of President 
Bush’s nominees. I do not know about 
you, but you are right in that we do 
not want our automobile to work at 98 
percent, but let me tell you 98 percent 
is pretty good. It is not 100 percent, but 
that makes me think about my kids. If 
they come home from school after they 
make 98 on their test, am I going to 
send them to their room? Am I going 
to punish them for that? Am I going to 
say, well, I cannot believe you did not 
do 100? No. 

What I am going to do for my chil-
dren is what we should be doing. I am 
going to sit down with them and I am 
going to help them reach 100 percent. I 
am going to work with them. That last 
2 percent may be the most difficult, 
but the most difficult is worth working 
towards. When we work together, we 
can get there. In working together, we 
could reach that. But the administra-
tion does not want to do that. No, tell-
ing them they had not done good 
enough is not what I would do. I would 
work hard with them to get to where 
we needed to be. 

It is my sincere belief if President 
Bush would make a good-faith effort to 
work with Democrats in a spirit of co-
operation, all of his nominees would be 
confirmed, with little or no con-
troversy or opposition. Unfortunately, 
it has become apparent the President is 
more interested in staging a fight and 
casting blame, which is really a recipe 
for gridlock. In gridlock, the only ones 
who get hurt are the American people. 

It is disappointing the President and 
the Senate leadership are expending so 
much time and energy to secure jobs 
for four people who already have good 
jobs, particularly considering the mil-
lions of people who are out of work and 
finding it increasingly difficult to 
make ends meet. The people who lose 
out in this fictional crisis are the 
American people. Tying up the Senate 
for 30 hours on 4 judicial nominees 
means we are not talking about the 
issues that matter most to the people 
we represent. It means we are not talk-
ing about how we are going to finish 
that prescription drug bill in order to 
help seniors cope with the rapidly ris-
ing cost of those prescription drugs. It 
means we are not spending our time fo-
cused on improving our schools and 
educating our children, so they can get 
the best possible start towards com-
peting in that global marketplace. It 
means we are not doing all we can to 
create jobs and move our economy for-
ward. It means we are not building 
that infrastructure that is so necessary 
in rural America and elsewhere across 
this country. 

Just this week, I learned Arkansas 
has experienced its highest rate of un-
employment in a decade. While my col-
leagues on the other side of the aisle 
point to the improving economic indi-
cators as evidence that the doldrums 
are behind us, I can assure them that 

for most people in Arkansas those 
numbers are just abstractions. They 
want to see jobs, and they want to see 
real action in the Senate to get things 
done on behalf of the voters who sent 
us here. 

Unfortunately, I think we have taken 
this time and used it most 
unproductively. Many Members have 
come to the floor tonight to talk about 
the past. I have heard some very elo-
quent speeches about their times as 
pages and debates they have heard, 
many quoting history from centuries 
ago. I think the most important thing 
we can talk about tonight is the fu-
ture. I think we must talk about the 
future. I think we must talk about all 
of these crisis issues we are faced with, 
and I think we must come back to our 
children and let that be our focal point. 

All of us in this body are so blessed. 
I started out speaking about how 
blessed I feel to even be in this body, to 
be in this place tonight, to be a part of 
an institution that is so incredible that 
it has lasted over 200 years. We are all 
blessed in many things, and for what-
ever faults some people may find in our 
Government, I believe, and I think the 
American people believe, we still live 
in the greatest country on the face of 
this Earth. 

Tonight I looked at one of my great-
est blessings, my children. I put them 
in bed before I came over. I tucked 
them in. I thought about what we were 
going to talk about tonight. I thought 
about this great country we live in. I 
thought about the conflict in Iraq. 
There were mothers who were putting 
their children to bed tonight whose 
husbands may be stationed abroad. 
There were children who were being 
put in bed tonight tucked in by their 
grandparents because their mothers 
had been called up and were in a 
strange and dangerous land. I thought 
about the fact my children are so 
blessed to live in this country under a 
rule of law that separates us from the 
rest, a rule of law that, when it is ad-
ministered without bias, without the 
interjection of political issues or per-
sonal views, can create security and 
safety. It creates freedom. It creates a 
life I want my children to have. 

I look in the eyes of mothers across 
the globe who do not put their children 
to bed in a nice, warm home, who have 
not been fed. They live in violence and 
terrorism. They live in a land that is 
stricken with famine because there is 
no rule of law, or what law exists is im-
plemented through a political regime. 
That is what separates us from them, 
that we have a system designed specifi-
cally to separate the political from the 
rule of law. 

I am proud to be here. I do not have 
the background many of my colleagues 
do, having been Governors and attor-
neys general, having served in this 
body for a long period of time, but I 
challenge any of them to match my 
pride, my pride of this country and in 
what that rule of law represents to me, 
not only as an American but as a 
mother and as a Senator. 

I have no qualms in doing my job the 
people of Arkansas sent me here to do, 
to make sure these individuals we send 
to the Federal bench to implement the 
rule of law in this Nation, the Con-
stitution, and the precedent of the 
higher courts do not interject their po-
litical views, their bias, or their per-
sonal views because we know that 
through these years a nonbiased judi-
cial branch of government has served 
us well. It is what has separated us 
from those countries that right now we 
work so hard to change. 

I yield time to my colleague who I 
am extremely proud to serve with, the 
other Senator from Arkansas.

The PRESIDING OFFICER. The Sen-
ator from Arkansas. 

Mr. PRYOR. Mr. President, how 
much time do we have remaining? 

The PRESIDING OFFICER. Two and 
one-half minutes. 

Mr. PRYOR. Mr. President, in this 
21⁄2 minutes, I would like to thank 
some people for tonight. I would like to 
thank the staffers who are here on both 
sides. I would like to thank the Senate 
staff, the Sergeant at Arms staff, the 
doorkeepers, the cloakroom staff, all 
the various people who make the trains 
run on time around here, because I cer-
tainly understand they have families 
to go home to, that they have lives 
outside of these halls. I know the sac-
rifice they are making tonight to be 
here. 

I also want to thank my colleagues 
on the other side of the aisle for their 
viewpoints. We may differ on some of 
these issues, but I appreciate their 
opinions and respect their viewpoints 
and the zealousness by which they ap-
proach the subject at hand. 

I want to thank colleagues on my 
side who are here in the wee hours of 
the night and will be here throughout 
the day tomorrow to talk about these 
issues that are very important to the 
people of this country. I know members 
of the Senate on our side of the aisle 
are equally passionate about these 
issues. Some of this is a matter of opin-
ion. Some of it is a matter of fact and 
history and tradition. Certainly people 
on this side of the aisle are very pas-
sionate about this. 

In the couple of minutes I have re-
maining, I want to acknowledge some 
of the hard work the people in this in-
stitution and around this institution 
have put into this 30-hour filibuster or 
marathon debate, whatever one wants 
to call it, because it has come at quite 
a sacrifice to the members of the staff 
in this body. 

Do I have any time remaining? 
The PRESIDING OFFICER. Twenty 

seconds. 
Mr. PRYOR. I would again thank my 

colleague from Arkansas. We have a 
great tradition in our State of sending 
strong Senators to Washington, and 
certainly Senator LINCOLN is one of 
those. She shows great leadership not 
just for the State but for the Nation. I 
want to thank her for her contribution 
tonight.
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The PRESIDING OFFICER. The time 

of the minority has expired. 
The Senator from Georgia. 
Mr. CHAMBLISS. Mr. President, I 

am very proud of the State I represent. 
The State of Georgia is, in my opinion, 
the greatest State in our country be-
cause that is where I come from, and I 
am very blessed to represent that 
State. A number of great individuals 
from our State have served in this very 
august body. We have had a tradition 
of strong leadership in the Senate from 
Georgia, the Walter Georges, the Rich-
ard Russells, the Sam Nunns, the Paul 
Coverdells. 

Outside of the Senate, we also have 
had a history of strong leadership com-
ing from our State. For the past 30 
years the man who has epitomized po-
litical leadership and strength in our 
State is now our senior Senator. It has 
been a great privilege and pleasure for 
me to have the opportunity, No. 1, to 
know this man over the past 35 years 
or so, but to have an opportunity to 
serve with him in the Senate and for 
him to be my senior Senator has truly 
been a great honor to me. 

It is with great pride, and I consider 
it a great privilege, to be able to yield 
such time as he may consume to the 
Senator from Young Harris, GA, senior 
Senator from Georgia, Mr. MILLER. 

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. MILLER. Mr. President, I stand 
here proudly next to a copy of the U.S. 
Constitution. It is a document that has 
stood the test of time. It is a document 
that is revered throughout the world. 
As a history professor, I have read it 
many times. But I need to know to-
night where in the U.S. Constitution 
does it say the President’s nominees 
for the judiciary must have a super-
majority to be confirmed? Where does 
it say that? I have searched high and 
low for that clause and that provision. 
I cannot find it. Maybe these old 71-
year-old eyes are getting kind of dim. 
Perhaps I need a magnifying glass. 

I seek. I search. I hunt in vain. For is 
it not there. Even if I had the eye of an 
eagle I could not find it because it is 
simply not there. 

No, the U.S. Constitution says only 
the Senate is to advise and consent on 
the President’s nominees. Somehow 
that has been twisted and perverted 
into this unmitigated mess we have 
today where 59 votes out of 100 cannot 
pass anything because 41 votes out of 
100 can defeat anything. Explain that 
to Joe Sixpack in the Wal-Mart park-
ing lot. 

Explain that to this man, James 
Madison, who wrote that Constitution. 
He predicted and he feared some day 
someone would try to finagle this sys-
tem, that they would try to plot and 
conspire and pervert the process in just 
the way they have. James Madison 
warned about this in Federalist Paper 
58. He said: If that should happen, ‘‘The 
fundamental principle of free govern-
ment would be reversed. It would be no 
longer the majority that would rule. 

The power would be transferred to the 
minority.’’ 

But don’t just take my word for it. 
Look at others who are far smarter, far 
wiser than I will ever be and how they
have expressed the kinds of things that 
are going on around here. 

On June 1, 1950, a brave woman who 
was then the Senator from the State of 
Maine, Margaret Chase Smith, gave 
one of the most courageous speeches 
ever given on the floor of this Senate. 
It has been called the ‘‘declaration of 
conscience’’ speech. Senator Smith 
questioned what was happening at that 
time in the Senate. It was not about 
filibusters but, make no mistake, it 
was about intrigue, and it was about 
character assassination. 

Let me give you a few excerpts from 
Senator Smith:

The United States Senate has long enjoyed 
worldwide respect as the greatest delibera-
tive body in the world. But recently that de-
liberative character has too often been de-
based to the level of a forum of hate and 
character assassination sheltered by the 
shield of congressional immunity.

She went on:
It is ironic that we senators can during de-

bate in the Senate [and in committee], di-
rectly or indirectly, by any form of words, 
impute to any American who is not a Sen-
ator any conduct or any motive unworthy or 
becoming an American—and without that 
nonsenator American having any legal re-
dress against us.

She went on:
It is strange that we can verbally attack 

anyone without restraint and with full pro-
tection, and yet we hold ourselves above the 
same type of criticism here on the Senate 
floor. Surely, the United States Senate is big 
enough to take self-criticism and self-ap-
praisal. Surely we should be able to take the 
same kind of character attacks we dish out 
to others.

She continued:
I think it is high time for the United 

States Senate and its members to do some 
real soul searching and to weigh our con-
sciences as to the manner in which we are 
performing our duty for the people of Amer-
ica and the manner in which we are using or 
abusing our individual powers and privileges. 

I think it is high time we remembered that 
we have sworn to uphold and defend the Con-
stitution. I think it is high time that we re-
membered that the Constitution, as amend-
ed, speaks not only of the freedom of speech 
but also of trial by jury instead of trial by 
accusation.

So said Margaret Chase Smith in 
1950. 

Let me tell you what Thomas Sowell, 
in his recent book ‘‘The Quest for Cos-
mic Justice’’ writes about the role of a 
judge:

The traditional conception of the role of 
judges was expressed thousands of years ago 
by Aristotle, who said that a judge should 
‘‘be allowed to decide as few things as pos-
sible.’’ His discretion should be limited to 
‘‘such points as the lawgiver has not already 
defined for him.’’ 

A judge cannot ‘‘do justice’’ directly in the 
cases before him. This view was strongly ex-
pressed in a small episode in the life of Jus-
tice Oliver Wendell Holmes. After having 
lunch [one day] with Judge Learned Hand, 
Holmes entered his carriage to be driven 
away. As he left, Judge Hand’s parting salute 

was: ‘‘Do justice, sir, do justice.’’ Holmes or-
dered the carriage stopped. ‘‘That is not my 
job,’’ Holmes said to Judge Hand. ‘‘It is my 
job to apply the law.’’ 

Elsewhere Holmes wrote that his primary 
responsibility as a judge was ‘‘to see that the 
game is played according to the rules 
whether I like them or not.’’ 

Lastly, I want to quote a Georgian 
named Phil Kent. In his book ‘‘The 
Dark Side of Liberalism,’’ he takes the 
liberal argument in this controversy 
and states it. He says:

The United States [according to the lib-
erals, according to the Democrats in this de-
bate we are in today] comprises diverse peo-
ple and cultures. As such, judges should have 
the power to change laws when cir-
cumstances dictate. The U.S. Constitution is 
a document in flux, and is many times irrele-
vant in modern society. Therefore, federal 
judges should be chosen on the basis of their 
views or the positions of their issues and 
should be tested on their ideologies.

That is what the Democrats have 
been saying to us in all this debate. 
Then Kent answered that premise:

We are a nation of laws, not of men. Our 
government is constitutional, not political. 
Our highest court is the arbiter of constitu-
tional controversies, and the protector of 
unalienable rights. As former President Ron-
ald Reagan underscored, ‘‘Freedom is indi-
visible—there is no ‘‘s’’ on the end of it. You 
can erode freedom, diminish it, but you can-
not divide it and choose to keep some free-
doms while giving up others.’’ 

Ignoring the law, whether seen as politi-
cally expedient or ideologically sound, sug-
gests that the courts are merely devices to 
be used to change policy. 

The courts, however, are partners with spe-
cific duties separate and apart from law-
making and law execution. We’ve missed 
that point as a nation for too long, to our 
great peril.

That brings me to this map of the 
United States. I ask you to look at the 
faces on this map. They are the faces of 
America. These are the faces of Amer-
ica. There is Miguel Estrada, who 
spoke little English when he came to 
this country as a teenage immigrant 
from Honduras. But a few years later, 
this immigrant graduated magna cum 
laude from Columbia College in New 
York and from Harvard Law School. He 
clerked for Justice Anthony Kennedy 
on the highest court in this land, the 
U.S. Supreme Court. He continued to 
soar with a very distinguished law ca-
reer. Yet the Democrats in this Cham-
ber have decided this man could not 
even have an up-or-down vote. It is a 
shame, and it is a disgrace. 

There is Bill Pryor, a devout Catholic 
and a southerner who grew up in a 
house where both John F. Kennedy and 
Ronald Reagan were revered. He grad-
uated magna cum laude from North-
east Louisiana University and Tulane 
University Law School. He also has had 
a very distinguished law career, includ-
ing winning statewide election twice as 
Alabama’s attorney general. Yet the 
Democrats in this Senate will not give 
him an up-or-down vote. 

Then there is Charles Pickering, an-
other southerner, a grandfather, a cou-
rageous and a deeply religious man. He 
graduated at the top of his law school 
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class at the University of Mississippi, 
served in elective office for 12 years, 
practiced law for 30 years, and has 
served this country ably on the U.S. 
District Court since 1990. Yet the 
Democrats in this Senate refuse to give 
Judge Pickering an up-or-down vote. 

There is Priscilla Owen, who grew up 
on a farm in rural Texas and later rose 
to win election to the Supreme Court 
of Texas. Along the way she graduated 
in the top of her class at Baylor Uni-
versity Law School and practiced law 
for 17 years. In her successful reelec-
tion bid to the Supreme Court in 2000, 
every major newspaper in Texas en-
dorsed her. Yet in this Senate, this 
woman cannot get an up-or-down vote. 

Finally, there is Janice Rogers 
Brown. I have spent a lot of time with 
this woman. I have read dozens of her 
speeches. I love and admire her. The 
daughter of an Alabama sharecropper 
who rose to serve on the California Su-
preme Court, she attended segregated 
schools until she was in high school 
and decided to become a lawyer after 
seeing African-American attorneys in 
the civil rights movement praised for 
their courage. In 1998, 76 percent of 
Californians voted to retain Justice 
Brown, an approval rating most of us 
can only dream of. Yet this African-
American woman will not be given an 
up-or-down vote because the Demo-
crats in this Chamber refuse to let her 
do it. They are standing in the doorway 
and they have a sign: Conservative Af-
rican-American women need not apply, 
and if you have the temerity to do so, 
your reputation will be shattered and 
your dignity will be shredded. Gal, you 
will be lynched. 

These are the faces of America, men 
and women who pulled themselves up, 
who worked hard, who played by the 
rules, and excelled in the field of law, 
and now all of their hard work and suc-
cess has landed them in the doorway of 
the Senate, and each one of them is 
having that door slammed in their 
faces. The very least they deserve, the 
very least they deserve is an up-or-
down vote. Surely, in the name of all 
that is fair and reasonable, surely, in 
the name of James Madison, surely in 
the United States of America in 2003, 
that is not too much to ask, just an up-
or-down vote, just an up-or-down vote, 
just an up-or-down vote. 

The majority of this Senate deserves 
to have its voice heard.

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. CHAMBLISS. Mr. President, I 
thank my colleague from Georgia for 
his always direct, forthright, from-the-
heart statement. He knows he and I 
share an awful lot with respect to this 
issue and so many others. Again, it has 
been a pleasure for me to serve with 
him. 

I want to talk about one of the men 
he just mentioned who is one of the 
faces on that map and is one of the in-
dividuals who is being filibustered. 
That is Judge Charles Pickering. 

What an injustice to an individual is 
being carried out with respect to the 

filibuster of the nomination of Judge 
Charles Pickering to the Fifth Circuit 
Court of Appeals. I feel a very special 
relationship to the Fifth Circuit be-
cause when I began practicing law in 
1969, I was a member of the Fifth Cir-
cuit. At that point in time, all of Geor-
gia was a part of the Fifth Circuit. 

Then I believe it was 1979 or 1980, we 
split off. We became the Eleventh Cir-
cuit and the Fifth Circuit became the 
circuit that handled cases from Texas, 
Louisiana, and Mississippi. 

This man, Charles Pickering, grew up 
in Mississippi. It has been said by his 
critics on the other side of the aisle—
and I quote because I was in the chair 
presiding Monday when this statement 
was made by one of the individuals 
from the other side of the aisle on the 
floor, in talking about his record on 
race, ‘‘He has a bad record.’’ 

Nothing could be further from the 
truth. Judge Pickering has been a 
strong advocate of the civil rights 
movement since the very early days of 
his career. Judge Pickering was one 
who came through a very difficult time 
in the history of our country, particu-
larly coming from the South. Those of 
us who grew up in that same South, 
particularly in the rural South during 
those days, know the difficult times we 
faced and how far we have come since 
then. We are still not where we need to 
be. But boy, what strides we have 
made. It is only because of men like 
Judge Charles Pickering that we have 
made those strides. 

So for anybody to say this man has a 
bad record on race is simply not just 
incorrect, but it does a grave injustice 
to a man who worked so hard to make 
sure civil rights did come to his part of 
Mississippi.

Judge Pickering, in 1967—you have to 
think back. In rural Mississippi, a part 
of Mississippi where the Ku Klux Klan, 
which today we would brand as terror-
ists—at that point in time, they were 
very active in that part of Mississippi. 
Judge Pickering stood face to face, eye 
to eye with the Ku Klux Klan. He went 
to court and testified against the Impe-
rial Wizard of the Ku Klux Klan in Mis-
sissippi. For those who had not lived 
through that time, you cannot have a 
real appreciation for what he did, how 
brave, courageous, and how much in-
tegrity this man showed by doing this. 
He testified against the Imperial Wiz-
ard in a criminal action, in which the 
Imperial Wizard of the Ku Klux Klan 
was charged with the murder of a man 
named Vernon Dahmer. 

Unfortunately, although Judge Pick-
ering did that, now on the floor of this 
Senate it is said he has a bad record 
when it comes to civil rights. Judge 
Pickering is a strong, religious man. 
He has a very strong faith. He believed 
there ought to be equality among chil-
dren in schools. For that reason, he 
made sure his children went to inte-
grated schools from the very first day 
they were eligible to go to school. 

Again, for those of us who grew up in 
the South during those days when inte-

gration began, this was not a very pop-
ular thing to do in the white commu-
nity, to say the least. But Judge Pick-
ering, again, stared racial injustice in 
the eye and he said we have to do the 
right thing and we have to make sure 
all of our children have an equal oppor-
tunity, so he sent his children to the 
same schools as the African-American 
community sent their children to dur-
ing, again, this very difficult time. 

The list goes on and on about what 
Judge Pickering has done with respect 
to race relationships, from organizing 
local committees, to organizing state-
wide committees dealing with the issue 
of racial justice in the State of Mis-
sissippi. 

Judge Pickering served on the Fed-
eral bench in the district court where 
he lived for several years. He has been 
criticized for having a bad judicial 
record. Well, let me tell you about his 
judicial record. Some 99.5 percent of his 
cases have either been affirmed or not 
appealed—99.5 percent. They have ei-
ther been affirmed or not appealed. Of 
those appealed, Judge Pickering has 
only had a reversal rate of 7.9 percent, 
which is 20 percent lower than the U.S. 
Department of Justice’s national aver-
age of 9.1 percent, and 2 times lower 
than the average district court judge 
under the Fifth Circuit Court of Ap-
peals. 

Judge Charles Pickering is not just a 
good man, Judge Charles Pickering is 
an outstanding judge. This is the kind 
of man the folks on the other side of 
the aisle are being obstructionist about 
and are not allowing an up-or-down 
vote with respect to his confirmation 
on the floor of the Senate. It is wrong, 
it is unjust, and it ought not to con-
tinue. 

I want to talk to you about one other 
individual very quickly, and that is 
Miguel Estrada. Miguel Estrada has 
withdrawn his nomination, after being 
under consideration for years. He de-
cided he was not going to put his fam-
ily through this any longer and he de-
cided the best thing to do was with-
draw his nomination and move on. 

Miguel Estrada came to the United 
States as a teen from Honduras. He 
spoke very little English. He made sure 
he learned English quickly enough to 
enter school and he graduated cum 
laude from undergraduate school and 
went to Harvard Law School, where he 
graduated with honors and was a mem-
ber of the Harvard Law Review. He has 
given his life to public service. Most re-
cently, his public service included 
being in the office of the Solicitor Gen-
eral of the United States of America 
under both a Republican President, 
President George Herbert Walker Bush, 
and a Democratic President, Bill Clin-
ton. In both instances, he served under 
a Solicitor General who has now come 
forward and said this man is a good 
man, an outstanding lawyer, and this 
man deserves to be confirmed to the 
DC Circuit Court of Appeals. 

Obstruction came from the other side 
of the aisle, and they would not even 
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give Miguel Estrada an up-or-down 
vote to confirm his nomination to the 
DC Circuit Court of Appeals. 

I want to spend the last part of my 
time here talking about this issue of 
cloture. The Senate has operated under 
various different rules on cloture, 
which is the ability of the Senate body 
to terminate debate on a pending mat-
ter. From 1789 until 1806, the Senate 
cloture rule allowed debate to be shut 
off by a simple majority vote. For 17 
years after the country began oper-
ating under the U.S. Constitution, the 
Senate rules provided a simple major-
ity vote was all that was needed to cut 
off debate. 

In 1806, the Senate eliminated its 
first cloture rule which, in effect, put 
the Senate under a system where unan-
imous consent was required to end de-
bate. This unanimous consent system 
lasted for over 100 years and survived 3 
unsuccessful attempts to bring back 
some sort of cloture rule. 

In 1917, the Senate filibustered a pro-
posal supported by President Woodrow 
Wilson to arm American ships against 
German submarines, prior to America’s 
entry into World War I. This filibuster 
was rather controversial and led to 
support for the Senate approving the 
first version of today’s cloture rule, 
which is rule XXII. That required a 
vote of two-thirds present and voting 
to end debate on ‘‘pending measures.’’ 

Rule XXII was again amended in 1949 
to extend cloture to any measure, mo-
tion, or other matter, but cloture be-
came inapplicable to any rule change, 
making it more difficult to change the 
rules again. Part of this 1949 rule 
change raised the required number of 
Senators for cloture from two-thirds of 
those present and voting to two-thirds 
of all Senators. 

Ten years later, in 1959, rule XXII 
was extended to rule changes, but the 
number of required Senators was 
moved back to two-thirds of those 
present and voting. In 1975, our es-
teemed senior Senator from West Vir-
ginia, Senator BYRD, championed an-
other amendment to rule XXII that 
changed the required number of Sen-
ators for cloture to three-fifths of Sen-
ators duly sworn and chosen—in other 
words, a hard 60 Senators, without re-
gard to how many are present and vot-
ing. The 1975 rule change left the clo-
ture requirement for rule changes at 
two-thirds of Senators present and vot-
ing. 

In 1979, Senator BYRD again proposed 
another amendment to rule XXII. This 
time, the amendment imposed a 100-
hour limit on post-cloture debate. This 
was reduced to 30 hours in 1986. 

We started off in 1789 with the clo-
ture rule that closed off debate by a 
simple majority vote. The original rule 
was clearly constitutional because it 
didn’t impose more than a simple ma-
jority to end debate and proceed to the 
question of an up-or-down vote on the 
President’s nominees. Now it is inter-
esting, and I think very telling, that 
the Framers of the Constitution set 

out only five instances where they 
thought the Senate needed more than a 
simple majority vote to act. That is 
what is referred to as a supermajority, 
such as three-fifths, two-thirds, and 
such—anything but a simple majority. 

Those five instances requiring a 
supermajority are: impeachment, ex-
pulsion of a Senator, the override of a 
Presidential veto, ratification of a 
treaty, and adoption of a constitu-
tional amendment. 

I ask unanimous consent that I be al-
lowed to continue and that my time be 
taken off of the next hour, same as we 
have been doing. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DASCHLE. I have no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. CHAMBLISS. I thank the minor-

ity leader. 
In contrast, the approval of Federal 

judges should occur frequently. I would 
go so far as to say 100 percent of all 
qualified nominees should be approved 
by the Senate. This is why there is no 
requirement in the Constitution for 
more than a simple majority to con-
firm these nominees. The Constitution 
charges this body with the responsi-
bility of advice and consent on the 
President’s nominations. 

With this in mind, when the Senate 
began operations, it required only a 
simple majority vote to end a fili-
buster. We have come a long way in the 
last 214 years. As you have just heard, 
we have tinkered with the cloture rule 
on a number of occasions. I am of a 
mind that the number of cloture rules 
we have had since the original rule 
were, or are, unconstitutional, includ-
ing the present rule XXII, where they
are applied to prevent a majority of 
Senators from confirming the Presi-
dent’s judicial nominees. But that has 
never happened before this year. We 
have never in our Nation’s history had 
a minority of Senators try to prevent a 
vote on the President’s nominees under 
the guise of rule XXII. 

By acting in this way, a minority of 
Senators has found a way to make the 
cloture rule unconstitutional in prac-
tice. The Framers of the Constitution 
knew the situations where they wanted 
more than a simple majority for the 
Senate to act. Confirmation of the 
President’s nominees was not one of 
these instances. 

If you look at the text of article II, 
section 2, in the second paragraph, you 
see in the very same sentence where 
the Framers require two-thirds of Sen-
ators present to ratify a treaty, they 
charge the Senate with responsibility 
for advice and consent without a word 
said about a supermajority require-
ment; just a simple majority is clearly 
all they thought was needed to advise 
the President. 

With respect to the Senate’s consid-
eration of nominees, I think the only 
constitutional cloture rule we have 
ever had was the first one, which stood 
for the first 17 years the Senate was in 

operation. We have tolerated a number 
of different accommodations over the 
years, including the absence of any clo-
ture rule for over 100 years, where we 
could only end debate by unanimous 
consent and a lot of other compromise 
cloture rules along the way. Ulti-
mately, what decides whether a rule is 
constitutional is whether 51 Senators 
say it is constitutional. 

We have another proposal offered this 
year to resolve the impasse that has 
prevented the Senate from discharging 
its constitutional duty to advise the 
President on nominations of the indi-
viduals we are here talking about. 

Senate Resolution 138, of which I am 
a cosponsor, was introduced by Major-
ity Leader FRIST and has bipartisan 
support from the senior Senator from 
my State, Senator MILLER, who is an 
original cosponsor of the resolution. 

S. Res. 138 is a reasonable com-
promise to break the impasse we now 
face. Instead of setting a fixed super-
majority requirement of 60 votes to end 
debate and bring a nominee to a vote, 
S. Res. 138 starts with a 60-vote re-
quirement and gradually reduces the 
number of necessary votes until ulti-
mately a simple majority of Senators 
present on the floor can decide whether 
to consent to the President’s nominee. 
While respecting that the filibuster has 
a historic role in the Senate, this bill 
assures that, ultimately, the will of the 
majority will prevail. Over the past few 
years, measures similar to S. Res. 138 
have received bipartisan support at 
various times. 

We have a history of support of this 
concept from people on both sides of 
the aisle for a needed change to the 
cloture rule. Now is the time to come 
together and make it happen. We can 
end this filibuster by cooperation in a 
bipartisan fashion, or we will have to 
decide other options that might work. 

Mr. President, I yield the floor.
The PRESIDING OFFICER. The mi-

nority leader is recognized. 
Mr. DASCHLE. Mr. President, when 

will the Democratic allotment of time 
expire? 

The PRESIDING OFFICER. At 3:05. 
Mr. DASCHLE. I thank the Chair for 

the information. 
Mr. President, the distinguished Sen-

ator from Arkansas has been a stalwart 
participant during the wee hours here. 
I want to publicly acknowledge his 
presence and laud him for his willing-
ness to not only be on the floor, but to 
stay on the floor. I asked if he would 
mind if I would take a couple of min-
utes, and then I will relegate the bal-
ance of time for this allotment to him. 
He has some important remarks to 
make and I, like others, would like to 
hear him. 

Let me respond briefly to the com-
ments made by the distinguished Sen-
ator from Georgia. He noted, of course, 
that the Constitution provides the au-
thority to the Senate to write its rules. 
That, in essence, is what we have done, 
as he has also noted. There have been 
various ways with which the Senate 
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addressed the issue of unlimited de-
bate, which is the essence of this insti-
tution. Having unlimited debate means 
an opportunity for Senators to be 
heard for whatever length of time, but 
it also means an opportunity to protect 
the minority—the minority being 
whatever the case may be, whether it 
is a political minority, ethnic minor-
ity, minority on a given issue, regard-
less. That was really the essence of 
what the Founding Fathers saw with 
regard to the delegation of this author-
ity to the Senate to write its rules 
with an expectation that filibusters, 
this extended debate, would be part of 
the deliberative spirit and soul of this 
body. 

But my colleague from Georgia fails 
to recognize, and certainly others have 
ignored the number of times our Re-
publican friends have used the rules of 
the Senate, the filibuster, to advance 
their position. There have been a num-
ber of occasions over the course of the 
last three decades where filibusters and 
cloture votes have been cast. There 
were 63 occasions where nominees from 
the Clinton administration did not 
even reach the floor because of an ef-
fective filibuster within the com-
mittee. One Senator would say: I will 
not allow this nominee to go forward. 
That assertion was respected and, ulti-
mately, 63 of the Clinton nominees 
never got out of committee because of 
a Republican filibuster. That has not 
happened, of course, during this Con-
gress. The Republicans have moved 
their nominees at will, and the only op-
tion we have available to us, of course, 
is to vote either against or for the 
nominee in committee, and then on 
cloture as some of these nominees with 
whom we have grave concern come to 
the Senate floor. 

No. 1, this is not unprecedented. No. 
2, it was used to a far greater degree by 
our Republican colleagues during the 8 
years of the Clinton administration—as 
I said, on 63 occasions. 

That issue should not be debated. It 
is not even arguable. I don’t think this 
debate should be about 4 jobs, which, 
by the way, are generating incomes of 
over $100,000. It is our view that the de-
bate tonight should be about the 3 mil-
lion jobs that have been lost under this 
administration and the 9 million jobs 
which are lost and for whom people are 
attempting to find some way to survive 
financially and economically. 

Those 3 million jobs have been lost, 
in our view, because of a mismanaged 
economy that needs to be addressed if 
indeed we are going to bring this econ-
omy back. All one has to do is look at 
the comparison between the Clinton 
and Bush administrations to gain some 
understanding of the degree of dif-
ference between the Democratic ap-
proach and the Republican approach to 
the economy. The Clinton administra-
tion created 22 million jobs in 8 years.
The Bush administration has lost 3 
million jobs in 3 years. Our view is, if 
we are ever going to turn this around, 
it is important we do three things. 

First and foremost, we address the 
concerns of those who are unemployed 
today by providing unemployment 
compensation beyond the limits that 
have now been put in place. There are 
too many people who have, through no 
fault of their own, been unable to get 
employment and who have run out of 
unemployment benefits. We need to ad-
dress that. I hope the Senate will do so 
before we leave this year. 

The second thing we need to do is to 
ensure those who are employed have 
the kind of incomes they deserve. That 
means, in some cases, increasing the 
minimum wage for the first time in 
now almost 7 years and addressing the 
fact that at minimum wage we are at 
the lowest purchasing power in the his-
tory of minimum wage. 

It also means we protect people’s 
overtime. Contrary to what the admin-
istration would like to do, we need to 
ensure those 8 million people who could 
see their overtime lost are provided the 
confidence and the knowledge they will 
not lose the overtime and will be com-
pensated as we have done now for al-
most 70 years, for time they have 
worked over a 40-hour work week. 

Finally, I think it is critical we un-
derstand we must provide some relief 
for the extraordinary costs our work-
ing people especially are facing with 
regard to health care. Health insurance 
costs have skyrocketed—some 15 per-
cent a year. 

There are a number of ways with 
which to create jobs—the highway bill, 
the manufacturing job tax credit. We 
offered tonight unanimous consent re-
quests with the hope our colleagues 
might join us in at least allowing this 
legislation to go forward. Obviously 
they have objected. But that is the 
first thing we need to do—create the 
jobs for those 3 million people who 
have lost their jobs in this administra-
tion. 

Second, we need to ensure the in-
comes of those who are working are 
protected. 

Third, I hope we can recognize that, 
even with incomes, they can’t afford 
their health insurance today unless we 
help them to find ways in which to 
bring its cost down. 

There is a lot more to talk about 
with regard to jobs and this economy, 
but as I said, the distinguished Senator 
from Arkansas has been waiting. He 
has done an extraordinary job of rep-
resenting this caucus on the Senate 
floor and I yield the floor now for his 
remarks.

The PRESIDING OFFICER (Mr. 
CHAFEE). The Senator from Arkansas. 

Mr. PRYOR. Mr. President, I would 
like to acknowledge and thank my col-
league from South Dakota, who has 
done such an outstanding job tonight, 
and always. 

Tonight I would like to read a por-
tion of a book that won the Pulitzer 
Prize recently. It is called ‘‘Master of 
the Senate.’’ It is about Lyndon Baines 
Johnson as a Senator, not as President. 
It was written by Robert Caro. It is 

1,040 pages. I assure you I am not going 
to read all thousand pages tonight. I 
am just going to read a few excerpts 
from chapter one. Chapter one is enti-
tled ‘‘The Desks of the Senate.’’ I am 
only going to read a small portion of 
chapter one. I will be starting on page 
3. But I think it is important for us to 
all put this in context and remember 
what the Senate is all about and how it 
works and how it is designed to func-
tion within our constitutional system. 
So, if I may start midway down, on 
page 3.

When a person stood on the floor of the 
Senate Chamber, however—in the well below 
the dais—the dais was, suddenly, not plain at 
all. Up close, its marble was a deep, dark red 
lushly veined with grays and greens . . .

In fact, on this pilaster behind me 
you can see those colors Mr. Caro is re-
ferring to here.
. . . and set into it, almost invisible from the 
galleries—

We have a number of people in the 
gallery tonight.
. . . almost invisible from the galleries, but, 
up close, richly glinting, were two bronze 
laurel wreaths like the wreaths that the Sen-
ate of Rome bestowed on generals with 
whom it was pleased, when Rome ruled the 
known world—and the Senate ruled Rome. 

From the well, the columns and pilasters 
behind the dais were, suddenly, tall and 
stately and topped with scrolls, like the col-
umns of the Roman Senate’s chamber, the 
columns before which Cato spoke and Caesar 
fell, and above the columns, carved in cream-
colored marble, were eagles, for Rome’s le-
gions marched behind eagles. From the well, 
there was, embroidered onto each pale dam-
ask panel, an ornament in the same pale 
color and all but invisible from above—a 
shield—and there were cream-colored marble 
shields, and swords and arrows, above the 
doors. And the doors—those seven pairs of 
double doors, each flanked by its tall col-
umns and pilasters—were tall, too, and their 
grillwork, hardly noticeable from above, was 
intricate and made of beaten bronze, and it 
was framed by heavy, squared bronze coils. 
The vice presidential busts were, all at once, 
very high above you; set into deep, arched 
niches, flanked by massive bronze sconces, 
their marble faces, thoughtful, stern, encir-
cled the Chamber like a somber evocation of 
the Republic’s glorious past. And, rising 
from the well, there were the desks.

Let me pause here because these 
desks have a lot of history. In fact, I 
think it is safe to say almost all of 
American history in some way or an-
other has flowed through the Senate. I 
don’t think that is an overstatement.

The desks of the Senate rise in four shal-
low tiers, one above the other, in a deep half 
circle. Small and spindly individually, from 
the well they blend together so that with 
their smooth, burnished mahogany tops re-
flecting even the dim lights in the ceiling so 
far above them, they form four sweeping, 
glowing arcs. To stand in the well of the Sen-
ate is to stand among these four long arcs 
that rise around and above you, that stretch 
away from you, gleaming richly in the 
gloom: powerful, majestic. To someone 
standing in the well, the Chamber, in all its 
cavernous drabness, is only a setting for 
those desks—for those desks, and for the his-
tory that was made at them. 

The first forty-eight of those desks—they 
are of a simple, federal design—were carved 
in 1819 to replace the desks the British had 
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burned five years before. When, in 1859, the 
Senate moved into this Chamber, those 
desks moved with them, and when, as the 
Union grew, more desks were added, they 
were carved to the same design. And for dec-
ades—for most of the first century of the Re-
public’s existence in fact; for the century in 
which it was transformed from a collection 
of ragged colonies into an empire—much of 
its history was hammered out among those 
desks. 

Daniel Webster’s hand rested on one of 
those desks when, on January 26, 1830, he 
rose to reply again to Robert Hayne.

I am not going to go into that story 
because it should be known by most 
people who follow Senate history, one 
of the more famous exchanges in the 
history of the Senate. Let me skip on 
to page 7 and talk about what I really 
think is important for us to consider 
this morning:

The long struggle of the colonies that were 
now become states against a King and the 
King’s representatives—the royal governors 
and proprietary officials in each colony—had 
made the colonists distrust and fear the pos-
sibilities for tyranny inherent in executive 
authority. And so, in creating the new na-
tion, its Founding Fathers, the Framers of 
its Constitution, gave its legislature or Con-
gress not only its own powers, specified and 
sweeping, powers of the purse (‘‘To lay and 
collect Taxes . . . To borrow Money on the 
credit of the United States . . . To coin 
Money’’) and powers of the sword (‘‘To de-
clare War, grant Letters of Marque and Re-
prisal . . . To raise and support Armies . . . 
To provide and maintain a Navy . . .’’) but 
also powers designed to make the Congress 
independent of the President and to restrain 
and act as a check on his authority: power to 
approve his appointments, even the appoint-
ments he made within his own Administra-
tion, even appointments he made to his own 
Cabinet; power to remove his appointees 
through impeachment—to remove him 
through impeachment, should it prove nec-
essary; power to override his vetoes of their 
Acts. And the most potent of these restrain-
ing powers the Framers gave to the Senate. 
While the House of Representatives was 
given the ‘‘sole power of Impeachment,’’ the 
Senate was given the ‘‘sole power to try all 
Impeachments’’ (‘‘And no person shall be 
convicted without the Concurrence of Two 
Thirds of the Members present’’). The House 
could accuse; only the Senate could judge, 
only the Senate convict. The power to ap-
prove presidential appointments was given 
to the Senate alone; a President could nomi-
nate and appoint ambassadors, Supreme 
Court justices, and all other officers of the 
United States, but only ‘‘by and with the Ad-
vice and Consent of the Senate.’’ Determined 
to deny the President the prerogative most 
European monarchs enjoyed of declaring 
war, the Framers gave the power to Congress 
as a whole, to House as well as Senate, but 
the legislative portion of the power of ending 
war by treaties, of preventing war by trea-
ties—the power to do everything that can be 
done by treaties between nations—was vest-
ed in the Senate alone; while most European 
rulers could enter into a treaty on their own 
authority, an American President could 
make one only ‘‘by and with the Advice and 
Consent of the Senate, provided two thirds of 
the Senators present concur.’’

I will skip to page 8. It is a discussion 
of James Madison, the primary de-
signer of our constitutional system of 
government. Certainly it was a com-
mittee effort, but James Madison has 
been historically credited with playing 

the major role in its creation, in its de-
sign:

How, Madison asked, is ‘‘the future dan-
ger’’—the danger of ‘‘a leveling a spirit’’—
‘‘to be guarded against on republican prin-
ciples? How is the danger in all cases of in-
terested coalitions to oppress the minority 
to be guarded against? Among other means 
by the establishment of a body in the gov-
ernment sufficiently respectable for its wis-
dom and virtue, to aid on such emergencies, 
the preponderance of justice by throwing its 
weight into that scale.’’ This body, Madison 
said, was to be the Senate. Summarizing in 
the Constitutional Convention the ends that 
would be served by this proposed upper house 
of Congress, Madison said they were ‘‘first to 
protect the people against their rulers; sec-
ondly to protect the people against the tran-
sient impressions into which they them-
selves might be led.’’

‘‘The use of the Senate,’’ Madison said, ‘‘is 
to consist in its proceeding with more cool-
ness, with more system, and with more wis-
dom, than the popular branch.’’ It should, he 
said, be ‘‘an anchor against popular fluctua-
tions.’’ He drew for parallels on classical his-
tory, which, he said, ‘‘informs us of no long-
lived republic which had not a Senate.’’ In 
two of the three ‘‘long-lived’’ republics of an-
tiquity, Sparta and Rome, and probably in 
the third—Carthage (about whose govern-
mental institutions less was known)—sen-
ators served for life. ‘‘These examples . . . 
when compared with the fugitive and turbu-
lent existence of other ancient republics, 
[are] very instructive proofs of the necessity 
of some institution that will blend stability 
with liberty.’’ Thomas Jefferson had been in 
Paris during the Convention, serving as min-
ister to France. When he returned, he asked 
George Washington over breakfast why the 
President had agreed to a two-house Con-
gress. According to a story that may be 
apocryphal, Washington replied with his own 
question: ‘‘Why did you pour your tea into 
that saucer?’’ And when Jefferson answered, 
‘‘To cool it,’’ Washington said, ‘‘Just so. We 
pour House legislation into the senatorial 
saucer to cool it.’’ The resolution providing 
for a two-house Congress was agreed to by 
the Constitutional Convention with almost 
no debate or dissent. 

And to ensure that the Senate could pro-
tect the people against themselves, the 
Framers armored the Senate against the 
people. 

One layer of armor was bolted on to allay 
the fears of the states with fewer people, 
that the more populous states would com-
bine to gain a commercial advantage or to 
control presidential appointments and na-
tional policies; the small states were deter-
mined that all states should have an equal 
voice in the Congress, so, in what became 
known as the ‘‘Great Compromise,’’ it was 
agreed that while representation in the 
House would be by population, in the Senate 
it would be by states; as a result of that pro-
vision, a majority of the people could not 
pass a law; a majority of the states was re-
quired as well. But there were other, even 
stronger, layers. One was size. ‘‘Numerous 
assemblies,’’ Madison explained, have a pro-
pensity ‘‘to yield to the impulse of sudden 
and violent passions, and to be seduced by 
factious leaders into intemperate and per-
nicious resolutions.’’ so the Senate would, in 
Madison’s phrase, be ‘‘less numerous.’’ Each 
state, the Farmers decided, would be rep-
resented by only two senators; the first Sen-
ate of the United States consisted of just 
twenty-six men.

Now I am going to skip to page 10.
Senators would also be armored against 

the popular will by the length of their terms, 
the Framers decided. Frequent elections 

mean frequent changes in the membership of 
a body, and, Madison said, from a ‘‘change of 
men must proceed a change of opinions; and 
from a change of opinions, a change of meas-
ures. But a continual change even of good 
measures is inconsistent with every rule of 
prudence and every prospect of success.’’ 
What good is the rule of law if ‘‘no man . . . 
can guess what the [law] will be tomorrow?’’ 
Guarding against ‘‘mutable policy,’’ he 
pointed out, requires ‘‘the necessity of some 
stable institution in the government.’’ Ed-
mund Randolph, as usual, was more blunt. 
‘‘The object of this second branch is to con-
trol the democratic branch,’’ he said. ‘‘It it 
not be a firm body, the other branch being 
more numerous and coming immediately 
from the people, will overwhelm it.’’ Sen-
ators, he said, should ‘‘hold their offices for 
a term sufficient to insure their independ-
ency.’’ The term sufficient, the Farmers de-
cided, would be six years. Senators would 
hold office three times as long as the mem-
bers of the ‘‘democratic branch.’’ They would 
hold office longer than the President held of-
fice. And around the Senate as a whole there 
would be an additional, even stronger, layer 
of armor. Elections for senators would be 
held every two years, but only for a third of 
the senators. The other two-thirds would not 
be required to submit their record to the vot-
ers (or, to be more accurate, to their legisla-
tures) at that time. This last piece of armor 
made the Senate a ‘‘stable institution’’ in-
deed. As a chronicler of the Senate was to 
write almost two centuries after its creation: 
‘‘It was so arranged that while the House of 
Representative would be subject to total 
overturn every two years, and the Presi-
dency every four, the Senate, as a Senate, 
could never by repudiated. It was fixed, 
through the staggered-term principle, so 
that only a third of the total membership 
would be up for re-election every two years. 
It is therefore literally not possible for the 
voters ever to get at anything approaching a 
majority of the members of the Institution 
at any one time.’’

Now I’m going to skip to page 11.
The coat of constitutional mail bolted 

around the Senate was sturdy indeed—by de-
sign. Under the new Constitution, the power 
of the executive and the power of the people 
would be very strong. So to enable the Sen-
ate to stand against these powers—to stand 
against them for centuries to come—the 
framers of the Constitution made the Senate 
very strong. Wanting it to protect not only 
the people against their rulers but the people 
against themselves, they bolted around it 
armor so thick they hoped nothing could 
ever pierce it. 

And for many years the Senate made use of 
its great powers. It created much of the fed-
eral Judiciary—the Constitution established 
only the Supreme Court; it was left to Con-
gress to ‘‘constitute tribunals inferior,’’ and 
it was a three-man Senate committee that 
wrote the Judiciary Act of 1789, an Act that 
has been called ‘‘almost an appendage to the 
Constitution.’’ The Judiciary Act established 
the system of federal and district courts, and 
the jurisdictional lines between them, that 
endure to this day, and established as well 
the principle, not mentioned in the Constitu-
tion, that state laws were subject to review 
by federal courts. And when, sixteen years 
later, this new creation was threatened by a 
concatenation of the very forces the Framers 
had feared—presidential power and public 
opinion—the Senate saved the Judiciary.

By the way, Mr. President, the Sen-
ate has a history of saving the judici-
ary in critical times. That should be a 
discussion for a later time. But there is 
no question that the Senate has served 
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as protector of the judiciary in our sys-
tem of government.

The desks (there were thirty-four of them 
by 1805) had been removed for this occasion, 
and the Old Senate Chamber had been ar-
ranged as if it were a tribunal. In the center 
of one wall stood the chair of the presiding 
officer, Vice President Aaron Burr, as if he 
were the chief judge, and extending on his 
right and left were high-backed, crimson-
covered benches, on which the senators sat, 
in a long row, judges in a court from which 
there was no appeal.

Mr. Caro goes on to explain the im-
peachment trial of Supreme Court Jus-
tice Samuel Chase; here again, the rule 
of law and the fact we are a nation of 
laws and not men built up by the Sen-
ate. It is the Senate’s tradition to 
stand up for our liberty and for our 
law. 

I wanted to bring this to the Senate’s 
attention. I know my time is drawing 
to an end. At this point, I yield the re-
mainder of my time. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. Mr. President, 
thank you. 

The Democratic leader came to the 
floor and spoke, as many have on that 
side of the aisle, attempting to change 
the subject on the issue of jobs. 

The number keeps coming up about 3 
million jobs being lost in this adminis-
tration since this administration took 
office. I want to share with you a chart 
that looks at the survey of the U.S. 
employment level. This includes every-
body. The numbers that the Demo-
cratic leader referred to do not include 
everyone. It was a different survey of 
jobs. This is the most comprehensive 
one. You can see from this comprehen-
sive survey, here we are: the most jobs 
in the history of the United States. 

If these include all the jobs, whose 
jobs does the Democratic leader say 
don’t count? What jobs don’t count, ac-
cording to the Democrats? If you are 
self-employed, if you are an individual 
doing work, you don’t count. The 
Democratic leader is not going to 
count you as someone who is working. 
If you are a domestic worker or you 
work for a private household, you don’t 
count—you are not a worker; you don’t 
have a job. If you are self-employed, if 
you are a domestic worker for a private 
household, you don’t count. If you 
work on a farm, you don’t count. If you 
are someone who works—it is probably 
some of the hardest work that is done 
in this country—on a farm, according 
to the Democratic leader, your job 
doesn’t count. If you work in a family-
run business part time, you don’t 
count. In fact, there are 8 million 
workers on farms, family businesses, 
households and self-employed, under 
the Democratic leader’s survey, who 
don’t count. We believe you do.

By the way, when it comes to paying 
taxes, the Democratic leader counts 
your job. He makes sure we collect 
your taxes. But, as far as being em-
ployed or not, for political purposes, 
you don’t count. It is 138 million, a 
record and growing. 

Why are they coming up here and 
talking about this? Because they want 
to criticize the President’s plan for 
turning this economy around. It prob-
ably says they do not have a plan. 

Mr. COLEMAN. Mr. President, will 
the distinguished Senator from the 
Commonwealth of Pennsylvania yield 
for a question? I want to talk about 
judges in a second. 

Mr. SANTORUM. I am happy to 
yield. 

Mr. COLEMAN. Is the distinguished 
Senator familiar with some of the sta-
tistics that came out recently regard-
ing jobs and growth in the economy? 

Mr. SANTORUM. I have seen some of 
them. In fact, they were revised a cou-
ple of months prior to the most recent 
report—I believe it was August and 
September—the net new jobs created 
on the original projection was 16,000. 
They have revised them up to almost I 
think 150,000. 

Mr. COLEMAN. I believe about 50,000 
double to over 100,000. As the distin-
guished Senator from the Common-
wealth of Pennsylvania is aware, that 
payroll employment increased by 
126,000 jobs in October. 

Mr. SANTORUM. If you look at the 
last 3 months, almost 300,000 new jobs, 
net new jobs were created in this econ-
omy. 

Mr. COLEMAN. Is the distinguished 
Senator from the Commonwealth of 
Pennsylvania aware that the gross do-
mestic product—by the way, the gross 
domestic product is the way we meas-
ure growth in this economy—increased 
at a 7.2-percent annual rate? 

Mr. SANTORUM. I believe that is the 
highest rate of growth in almost 20 
years. 

Mr. COLEMAN. Is the Senator from 
Pennsylvania aware of the actions that 
this Senate has tried to take to grow 
jobs? One of the things we attempted 
to do was to pass a bill regarding class 
action reform. Does the distinguished 
Senator from the Commonwealth of 
Pennsylvania believe that class action 
reform, if it were passed, would help 
grow jobs? 

Mr. SANTORUM. I don’t think there 
is any question that the drain on this 
economy is one of the major impedi-
ments to creating jobs, increasing the 
standard of living in America and giv-
ing a better quality of life for the aver-
age American. 

Mr. COLEMAN. I ask the Senator 
from Pennsylvania, on the issue of 
malpractice litigation regarding doc-
tors and the impact that has on the 
cost of health care, and the impact the 
cost of health care has on small busi-
ness and growing jobs, does he see a 
correlation between the increased liti-
gation costs and the impact it has on 
the condition of the economy? 

Mr. SANTORUM. The No. 1 crisis in 
my State with regard to health care is 
medical lawsuit abuses. 

Mr. COLEMAN. Would it be fair to 
say that our friends on the other side 
of the aisle have obstructed our efforts 
to pass malpractice reform? 

Mr. SANTORUM. They have blocked 
every form of reasonable and balanced 
litigation reform that balances the in-
terests of those who rightfully have a 
plea before a court for compensation 
and the right of society not to have 
outrageous awards, which make us un-
productive, which raises the cost of 
health care, and which limits the avail-
ability of health care to millions of 
Americans. 

Mr. COLEMAN. If the Senator will 
yield the floor—and I would very re-
spectfully disagree with his last asser-
tion that our colleagues on the other 
side of the aisle have no plan; they 
have a plan. The plan is to roll back 
the President’s tax cuts. Listen to the 
candidates. They want to roll back 
that tax cut. The lowering of the tax 
rates has generated more income in the 
pockets of Americans. 

Mr. SANTORUM. They want to roll 
back the reductions that the President 
put in place. They do not like the divi-
dend proposal. The stock market has 
added $2 trillion in value. What does 
that mean to the millions of Americans 
who now participate in the market? 
You are talking about real wealth. You 
are talking about retirement security 
for millions of Americans because of 
the economic plan of this administra-
tion passed by the Senate. And they 
would like to roll that back. I guess 
they do not like markets going up. I 
guess they do not like employment 
going up. I guess they do not like eco-
nomic activity and job creation. 

Mr. COLEMAN. Has my colleague 
from the Commonwealth of Pennsyl-
vania talked to small business owners 
about the impact of accelerated depre-
ciation? 

Mr. SANTORUM. We saw in just the 
last few quarters the business commu-
nity—which has really been lagging, 
and which is an indicator in all of the 
economy—as a result of the accelerated 
depreciation expensing provision in the 
tax package that we passed, is finally 
beginning to invest, and by doing so 
they are increasing productivity which 
means higher wages for workers. It is a 
little bit of a challenge. If productivity 
goes up, that means higher quality 
jobs, higher paying jobs, and more pro-
ductive jobs. As growth continues, so 
will the employment. 

Mr. COLEMAN. Is the distinguished 
Senator aware that business invest-
ment increased in the last quarter 
about 15 percent? Does that have a re-
lationship to growing jobs? 

Mr. SANTORUM. Absolutely. The 
fact is that incentives for businesses to 
invest in capital and equipment and 
purchasing capital equipment for man-
ufacturers here in this country means 
they are improving their productivity. 
They are being more competitive inter-
nationally. We are not losing those 
jobs. We are keeping those jobs here. 
They are more productive jobs and 
higher paying jobs. It is a win-win all 
across. 

Mr. COLEMAN. Mr. President, I 
would respectfully suggest again that 
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our friends on the other side of the 
aisle have a plan. The plan is to roll 
back the tax cuts. Again, look at the 
statistics. Look at what is happening 
in the economy. Any American being 
out of work is a terrible thing. I am a 
former mayor. I always understood the 
best welfare program, the best housing 
program, and the best health care is 
jobs. But you have to plan a vision. 
The Bible said people without a vision 
will perish. 

This President has a vision, and that 
vision is producing results. We are see-
ing it. There is an increase in consumer 
spending as a result of tax cuts. 

Mr. SANTORUM. I thank the Senator 
from Minnesota for his questions. I 
think we settled this issue pretty 
clearly as to the importance that we 
have put on jobs and the response of 
the Republicans in the Senate and this 
President to grow the economy as a re-
sult of a recession which started in the 
Clinton administration and which was 
exacerbated by 9/11. The President re-
sponded with certainty and with a dy-
namic plan, with an innovative plan, 
and it is working in our economy. 

Now we turn to another area where 
the Democrats have obstructed; the 
issue of Federal judges we are spending 
the evening here tonight on. I have 
said throughout the time I was going 
to be on the floor that we are going to 
ask for votes. We should be able to get 
votes—up-or-down votes. 

UNANIMOUS CONSENT REQUEST 
I ask unanimous consent that the 

Senate now proceed to consideration of 
Calendar No. 455, the nomination of 
Janice R. Brown to be a United States 
Circuit Judge for the District of Co-
lumbia Circuit; provided further that 
there then be 20 hours of debate equal-
ly divided for the consideration of the 
nomination; provided further that fol-
lowing the debate the Senate proceed 
to the vote on the nomination, and 
that there be no further intervening 
action or debate. 

Mr. PRYOR. I object, Mr. President. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. SANTORUM. I have just asked 

that a justice who was elected in the 
State of California by 76 percent of the 
vote—no elected official from Cali-
fornia in this Chamber can make that 
claim—76 percent of the vote in the 
State of California and we can’t get a 
vote on her nomination, up or down; a 
judge who wrote more majority opin-
ions than any other member of that 
court, who is a qualified African-Amer-
ican woman; we cannot get a vote on 
the floor of the Senate after 20 hours of 
debate. I will agree to 30 hours. I 
amend it to 30 hours of debate. I ask 
unanimous consent that the previous 
unanimous consent that I read be 
modified to allow for 30 hours of de-
bate. 

Mr. PRYOR. I object, Mr. President. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. SANTORUM. This is not a mat-

ter of debate. This is not a matter of 

due consideration. This is a matter of 
not allowing a qualified judge, a justice 
of the supreme court of the largest 
State in this country, who was elected 
by 76 percent of the people in the State 
of California, who is now being assailed 
as not being within the mainstream. 
How small is the stream? How small is 
the stream that 24 percent of Califor-
nians are in compared to the rest of 
America? That is not mainstream? 
That is extreme. We are not talking 
about the mainstream judges. We are 
talking about fighting to only put on 
extreme judges. This is a travesty. If 
this woman were nominated 10 years 
ago, we wouldn’t even have had a vote 
on the floor of the Senate; or 5 years 
ago, she wouldn’t have even been voted 
on. We would have confirmed her with 
a voice vote, and everybody in this 
Chamber knows it. 

This body was once a place where 
sense of history and duty and responsi-
bility meant something, to be a stew-
ard of this incredible body, this famed 
institution. It used to mean something 
to be a Senator to uphold the tradition 
of this body. 

That is why for 214 years no one put 
their partisan whim, their short-term 
political gain in front of the process 
that kept this institution whole. But 
tonight in this session of Congress we 
are throwing that all away. What is so 
important? What is so sacred to those 
who would contort the rules of the Sen-
ate as never done in the history of this 
Senate? Senators have a chance to do 
it. But there is some higher calling not 
to give in, not to give in to that notion, 
You know, I really do not like this 
judge—not to give in because of the 
consequences for the long-term future 
of this country is just too dire. What 
caused so many to be so willing to give 
up and give in and thereby fail the Sen-
ate and cause this body to become so 
rancorous? 

I ask my colleagues, as someone who 
never voted against a cloture motion—
I have never voted against a cloture 
motion for a judge, judges who I 
thought would be the worst judges who 
are against everything I believe in. 
Paez and Berzon are two examples. I 
lost sleep because I knew the damage 
they could do with the Ninth Circuit
and are doing. By the way ‘‘under 
God,’’ Paez and Berzon, stricken from 
our Pledge of Allegiance. 

These are radical activist judges. I 
knew it. They will destroy the very 
fabric of our Constitution. I knew it. I 
gave them an up-or-down vote because 
this body, this Constitution, the proc-
ess by which we do business here is 
more important. 

No more. The puppeteers of the spe-
cial interest groups around Wash-
ington, DC now carry much more 
weight than the Constitution. This is a 
sad time. People ask why we are doing 
this. Because we have a right to tell 
the public what is going on. This is 
ugly. This is the worst of our nature. I 
plead, as someone who wanted to do 
what you are doing worse than you 

could possibly imagine but didn’t be-
cause there are bigger things than the 
next election. 

I yield the floor. 
The PRESIDING OFFICER (Mr. AL-

LARD). The Senator from Minnesota. 
Mr. COLEMAN. Mr. President, I have 
the greatest respect and compassion 
for my colleague from the Common-
wealth of Pennsylvania and for his 
commitment to what this institution is 
all about. 

I don’t know if I can find the words 
to describe the feeling that I have, 
elected just this year to the Senate, to 
these hallowed halls. I listened to the 
reading from my friend and colleague 
from Arkansas from Caro’s ‘‘The Mas-
ter of the Senate.’’ It is a humbling 
honor to be part of this body, to be part 
of the flow of history, a flow that has 
helped develop the greatest nation in 
the world. We got there due to divinely 
inspired guidance from the Founders of 
this great Republic who gave us a Con-
stitution which provides a sense of 
clarity of our roles and responsibility. 
If we decide to only abide by it 98 per-
cent of the time and the folks who fol-
low us decide to abide by it 98 percent 
of the time, we are in trouble. My col-
leagues across the aisle have a sign 
that says 168 to 4. They are proud of 
that. I am stunned. I am absolutely 
stunned. If the airline I flew back and 
forth to Minneapolis would advertise 98 
percent of the time they would get me 
there safely, I wouldn’t fly. 

Think about the Constitution. I 
could walk you through it. First 
amendment of the Constitution; Con-
gress shall make no law respecting es-
tablishment of religion or prohibiting 
the free exercise thereof or abridging 
the freedom of speech or of the press. If 
there were 172 newspapers in the 
United States and I said 168 of them 
are going to have freedom of the press, 
but not the other 4, where would we be? 

Second amendment to the Constitu-
tion: Right to bear arms.

In Minnesota, we bear arms. A lot of 
folks were out deer hunting last week-
end there. If I were to tell a group of 
172 Minnesotans that 168 of you have 
the right to bear arms, but not 4, 98 
percent, I don’t think they would be 
happy Americans. 

I could go through every amendment. 
Third amendment: no soldier shall in a 
time of peace be quartered in any 
house without the consent of owner, 
nor in time of war but in a manner pre-
scribed by law, the third amendment to 
the Constitution. If I went to a group 
of homeowners and said, you are going 
to quarter soldiers, 2 percent of you 
are, they wouldn’t be very happy, and 
they shouldn’t be. 

We took a solemn oath to preserve 
and defend and abide by the Constitu-
tion of the United States. That is how 
we got here. That is our obligation 
once we got here. It wasn’t a partial 
thing. It wasn’t an almost thing. It 
wasn’t a but-for thing, and it wasn’t a 
98 percent thing. It was to preserve the 
Constitution. 
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The fifth amendment to the Con-

stitution: Individuals cannot be com-
pelled to testify against themselves. 
Can you imagine if we said that applies 
98 percent of the time? It doesn’t work 
that way. It should not work that way. 
There is a reason why. You have to 
think about this. Again my colleague 
read the history of the Senate. It is a 
magnificent history. But the public out 
there has to ask the question: Why in 
the over 200 years of this Republic has 
there never been up until now a par-
tisan filibuster that has stopped judges 
from being confirmed. 

Yes, we have the right to advise and 
consent. The Constitution gives the 
President the opportunity to appoint 
judges. We are then to advise and con-
sent. He nominates. We advise and con-
sent. But we do it by a simple major-
ity. We cast our vote. If you don’t 
agree, you vote them down. If you 
agree, you vote them up. But for the 
history of this Republic, we have a 
process which we abide by, the Con-
stitution. That was reflected in the 
readings from my colleague from Ar-
kansas. Treaties, as he noted in his 
comments, require in the Constitution 
a supermajority, but not judges. 

Mr. TALENT. I wonder if the Senator 
from Minnesota will yield for a ques-
tion. 

Mr. COLEMAN. I yield. 
Mr. TALENT. I wonder if the Senator 

knows how many court of appeals ap-
pointments Presidents on average have 
gotten over a 4-year term since Jimmy 
Carter? It is 40. There were 10 per year. 
I went back and looked. Does the Sen-
ator know how many court of appeals 
judges the other side has filibustered or 
will filibuster by Friday? It is six. 
I11Does the Senator know how many 
more they have threatened to fili-
buster? It is another six. I wonder if 
the Senator is aware of the fact that 
out of 40 court of appeals judges Presi-
dent Bush figures to get in a 4-year 
term, the other side has filibustered or 
threatened 12. So it is not four out of 
168. It is 12 out of 40, or 30 percent. I 
don’t know how the Senator feels 
about that. I wonder if he doesn’t think 
that is a more relevant figure that 
maybe we should be using. 

Mr. COLEMAN. Even if it was 2 per-
cent, we don’t disregard the Constitu-
tion. Certainly if you are looking at 30 
percent, that is outrageous. That is 
outrageous. One of the things that 
troubles me as a new Senator, as is my 
colleague from Missouri, as is my col-
league from Arkansas—I think we still 
have this great kind of sense of awe, 
but one of the things that troubles 
me—and I haven’t been here, but I have 
heard so much of the debate—they say, 
they did it to us in the past. 

Let the record be very clear. Of the 
past 11 Presidents’ judicial nominees, 
there were 2,372 confirmed. None were 
stopped by a filibuster. This whole 
thing about what you did to us in the 
past, of course, now we are doing to 
you. Then what will those who follow 
us do? What are the consequences of 
that? 

I will tell you, I will stand on the 
floor of the Senate and say I will apply 
the same standard to judges with a Re-
publican President that I will if there 
were ever to be a Democratic President 
and I am serving in this institution. 
Are they competent? Are they com-
mitted to preserving and upholding the 
Constitution? That is what the judges 
we are talking about all have said. 

You have to get right to it. They are 
being opposed because there are special 
interest groups who don’t like their po-
sition on a particular issue, most prob-
ably abortion. Judge Pickering, by way 
of example, is somebody. When I ran 
for the Senate, I had a debate with the 
former Vice President of the United 
States, Walter Mondale, a magnificent 
American, a great public servant, who 
I simply disagreed with on certain 
issues. But in the debate that came up, 
I talked about it at that time, saying: 
We can’t obstruct. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Who seeks recognition? The Senator 
from New Jersey. 

Mr. CORZINE. Mr. President, I would 
like to start with a little bit of per-
spective on the judiciary, and I would 
like to respond a bit to the economic 
arguments I heard discussed over the 
last 30 minutes which are sort of not in 
touch with reality, certainly not in 
touch with the reality of those folks 
who live and work in New Jersey and 
those across the country. 

Let’s start with a simple proposition 
that there are 172 nominations before 
the Senate. The commonsense reality 
is, 168 have been confirmed, 4 have been 
held up. I hear this view that people 
should not have the ability to express 
their point of view about judicial phi-
losophy, temperament, the perspective 
of the individual judges. But I don’t 
know what we are here for if we are not 
supposed to exercise our judgment and 
work within the rules as established. 
One hundred sixty-eight to four seems 
to be a pretty favorable ratio by most 
human standards anywhere across 
America, when you look at judgments 
about the quality of folks you would 
interview for a job. It is sort of com-
mon sense. 

In my own State of New Jersey, we 
are six for six, including a circuit court 
judge. We worked very carefully with 
the folks at the White House about 
background, worked in a cooperative 
sense. That has not happened across all 
of America. That is what people are ar-
guing is now the case with the four who 
are on this board. There is a legitimate 
right to debate one’s judicial philos-
ophy. The rules of the Senate are very 
clear and have been used many other 
times. 

This idea that there have been no 
filibusters is blatantly false. We can go 
back to the Abe Fortas situation, and 
there are other situations where it may 
not have been the end game but it was 
certainly the starting point for holding 
back, going forward with judicial 
nominations. There are a number of 

them. I am sure these have been identi-
fied here on the floor, whether it was 
the Fortas nomination for chief jus-
tice; Rosemary Barkett, a judicial 
nominee, had a similar situation; Su-
preme Court Justice Steven Breyer, 
Judge Paez, Lee Sarokin, and Marsha 
Berzon. 

It has been argued and researched 
that 63 judicial nominees of the com-
mittee and 6 judicial nominees on the 
floor have been filibustered in the past. 
It is not something that is new. But 
what is really hypocritical, in my view, 
is we are focused on a technique that 
has been used to stop four judges many 
of us on this side of the aisle find ex-
treme, when 55 Clinton nominees were 
not given hearings to be even dis-
cussed, 55. I could read the list of them. 
That is about, if my mathematics are 
correct, relative to the number, 30 per-
cent stopped, cold dead stopped, with-
out even having an opportunity to be 
reviewed, 55 Clinton nominees against 4 
Bush nominees. 

I don’t know that it serves a useful 
purpose to say, we did this and we did 
that. The fact is we need to have a seri-
ous review of judges, and people ought 
to be able to express their opinions 
within the rules about whether they 
think they are qualified on the basis of 
standards that are generally accepted: 
Judicial philosophy, whether they will 
uphold the Constitution, settled law, 
all those kinds of issues. 

The fact is in another time or an-
other place, people primarily used the 
committee process to keep judicial 
nominees from even being reviewed. 

What is the result? I want to recon-
firm that 98 percent of those nominees 
President Bush has put forward have 
been confirmed. Only 2 percent have 
not. Again, that is an overwhelming 
commitment to moving judges through 
this process and significantly better 
than has occurred in previous adminis-
trations. 

Again, the filibuster has been used as 
well. I just don’t think we are reciting 
facts properly and history right. 

There is another very fundamental 
situation here. Contrary to the claims 
we hear, we think there is some kind of 
vacancy crisis in our Federal courts. I 
would like to have 100 percent myself, 
but 95 percent of Federal judicial ap-
pointments are now filled. When we 
had a change of administration, be-
cause of that 55 and the process that 
went through, it was only 75 percent. 
There was a distinct process of holding 
back, pushing back with regard to 
what the folks on the other side were 
prepared to do when working with an-
other President. That is why when peo-
ple talk about 168 to 4, that perspective 
is not being brought to the discussion. 

It is very simple: 55 folks stopped in 
the last 4 years, and there has been 4. 
People can argue that somehow from 
their perspective those 55 were outside 
the mainstream. Some were not 
brought up for discussion in the com-
mittee. But the process we are using 
here is to make sure the debate on the 
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floor brings out these extreme views, 
operating within the rules. I think we 
have facilitated a significant improve-
ment in the ability of the courts to ful-
fill their function. That is what is the 
practical element. Those 168 are real 
because they are dealing with the 
issues the American public has to deal 
with. Our court system is actually 
functioning better than it has because 
we have been very facile in making 
sure judicial appointments have gone 
through. It is just a matter of perspec-
tive. 

Mr. TALENT. Will my friend from 
New Jersey yield for a question? 

Mr. CORZINE. Certainly. 
Mr. TALENT. Are you aware with re-

gard to any of those committee actions 
or inactions to which you refer, was 
there ever a case where a majority of 
the committee expressed a desire to 
vote up or down on those nominees? 

Mr. CORZINE. The Senator from Mis-
souri maybe has reviewed all of the 
transcripts from those committees. I 
have not. I do know the President of 
the United States sent nominations 
here and in most instances they were. 
The 55 that I have, and there are a 
number of them I haven’t reviewed, 
there was an attempt to try to get a 
number of those before the committee, 
and they were not allowed to be de-
bated. It never got started. I can’t 
speak to all 55. I have not reviewed all 
of the transcripts. 

Mr. TALENT. I am not going to in-
trude on the Senator’s time. He re-
ferred to a lack of respect. I think the 
reason is because I don’t believe there 
has been a situation where a majority 
of the committee or body wanted to 
vote up or down on a nominee when 
they didn’t have that chance. I thank 
the Senator for yielding. 

Mr. CORZINE. I appreciate the dis-
cussion with the Senator from Mis-
souri. 

What we have here, in my view, at 20 
minutes of 4 on a Thursday morning, is 
a view that there were different tech-
niques used by the folks on the other 
side of the aisle to restrict a President 
from having the kinds of judges and 
the number of judges they wanted to 
put into the courts which actually led 
to something that wasn’t good for the 
American people; that is, a much high-
er vacancy rate in the Federal district 
courts than is the case today. I know in 
my own case and in the State of New 
Jersey, we are five for five on district 
judges and one for one on circuit 
judges, because we are working in a co-
operative manner to try to get to a re-
sult that will allow the courts to have 
the judges to be able to deal with the 
cases. I think 168 is showing that hap-
pened across this country. So because 
there are three or four judges people 
believe are outside the mainstream—
the special-interest stuff I have a hard 
time understanding. I am not a lawyer, 
but I read some of these cases where 
people don’t believe in the incorpora-
tion of businesses and want to take 
away fundamental purposes of how 

that works in this world. That is out-
side the mainstream. That is difficult 
for me to understand. Therefore, I 
think it is perfectly reasonable to ques-
tion whether that is an appropriate ap-
pointment to one of our most impor-
tant appeals courts. 

So, again, one of those four—or 
maybe it will be six, as the Senator 
talks about, by the time we get to 
whatever hour in the morning we vote 
on this stuff on Friday; maybe that 
will be the case. But I think it is im-
portant we as Senators review the 
record and, within the rules, use our 
judgment to decide whether someone is 
in the mainstream of judicial philos-
ophy. Apparently, that was happening 
in previous administrations for 55 
folks; they were just using a different 
technique as opposed to this particular 
one. 

Again, I go back to the fundamental 
issue. It left a gaping hole in the abil-
ity of our courts to deal with the 
American public’s needs in the Federal 
courts—the 75 percent fill ratio, or 25 
percent vacancy ratio. Now we have a 
4.8 percent vacancy ratio. I think, ulti-
mately, somebody is going to say what 
is going on here? Are we actually deal-
ing with the issues the American peo-
ple need, which is having the judicial 
system that actually works. 

I have to talk a little bit about the 
economy because I heard some other 
questions, and we talked about payroll 
employment versus other measures. 
Frankly, I don’t know a single serious 
economist in America who doesn’t say 
we measure the standard job perform-
ance of this economy, this country, by 
looking at payroll employment. It is 
accepted as the base standard by 
economists across the country. The 
kinds of comparisons to other stand-
ards, those are all well and good. I 
think they reflect, frankly, the growth 
in the population. 

We are not creating jobs rapidly 
enough to actually reduce the level of 
unemployment. That is why payrolls 
have always been used as a basic issue, 
because it takes into account the 
growth of the population as well, 
which, by the way, we are at about the 
lowest—I think we had a little uptick, 
a minor uptick in the last 2 months in 
the percentage of Americans who are 
working out of the total population. 
The fact is we have lost something ap-
proaching 3 million payroll jobs under 
this administration. What is more im-
portant is to get to the basic fact, 
which is 9 million Americans are unem-
ployed. That is the real deal. It is not 
whether it is growing—certainly, it is a 
painful experience for those who lost 
jobs, but there are 9 million Americans 
who want to work and cannot do it. It 
is up by 3 million since this adminis-
tration took hold. Nobody is pulling 
that number out of the air. That is why 
we are trying to talk about those jobs 
versus the four judicial jobs within the 
perspective I tried to relate. 

When you have 95 percent of the posi-
tions filled in the judiciary, I think 

somebody is doing their job filling 
those holes. But we are not doing the 
right things about creating jobs for 
Americans. That is just fact. It is not 
hyperventilation. Nine million Ameri-
cans are looking for work and they 
don’t have it. By the way, 2 million of 
them have been unemployed longer 
than 6 months. One could ask what are 
we doing about that. You know, we 
have not passed a minimum wage, we 
have not extended unemployment in-
surance for people who are now coming 
on the rolls of the long-term unem-
ployed. We are not really creating a 
jobs program in a serious sense. We 
have certainly cut taxes and I guess—
to go back to Econ 101, at some point if 
you throw enough money into the sys-
tem, we will create some jobs. We have 
about a $300 billion budget deficit and a 
1 percent interest rate, and we have 
had them for a very long period of 
time, at these stimulative levels. At 
some point, you are going to get job 
growth. Was it an efficient way to do 
it? I wonder, when we have created 
about $5,000 in debt for every individual 
in America. That doesn’t seem to jibe 
with an efficient use of resources. It 
certainly is not a rampage of growth or 
a booming economy that we have for 
most Americans. 

The latest economic statistics came 
out and everybody said how wonderful 
they were. They weren’t too good in 
New Jersey. We lost another 11,800 
jobs—11,800 manufacturing jobs in the 
month of August. We have a little bit 
of lag between when the State numbers 
come out and the Federal numbers. We 
are about to close our last two auto 
plants in New Jersey. We are closing 
the Ford plant for sure, in Edison, and 
we have the GM plant, which they are 
going to extend at about half produc-
tion for the next 2 years, and they are 
going to look at shutting it down. 

Every week, we get another major 
employer laying off manufacturing 
jobs in the State of New Jersey. New 
Jersey probably has had as strong an 
economy as anyplace because we have 
the pharmaceutical industry, which is 
growing. But our manufacturing base 
is out the window. 

We don’t talk about those 9 million 
jobs. We are talking about four jobs 
here, and I don’t get it. I don’t see what 
our priorities are. We are trying to 
talk about minimum wage and about 
transportation and we are trying to 
talk about a whole host of things that 
would allow us to have the opportunity 
to get this economy going and create 
jobs for those 9 million people—not 
these 4 folks, where we have already 
approved 98 percent of those inter-
viewing for those jobs. 

I don’t know. I am sort of simple, but 
I think a 98 percent positive conclusion 
out of 172 folks interviewing for these 
jobs is pretty good. We have actually 
filled in the holes in the Federal judici-
ary, and we have a major problem with 
9 million Americans who are looking 
for work. We don’t spend any time 
talking about how we are going to cre-
ate jobs here, except we are going to 
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have tax cuts every hour on the hour 
between now and the next decade, 
which will put debt on my kids and 
then their kids to follow. We may get 
some job growth as a function of doing 
this, but was it efficiently provided to 
the American people? I think that is 
very hard to say. 

UNANIMOUS CONSENT REQUEST—S. 224 
Mr. President, I ask unanimous con-

sent that the Senate return to legisla-
tive session and proceed to the consid-
eration of calendar No. 3, S. 224, a bill 
to increase the minimum wage, that it 
be read a third time and passed, and 
the motion to reconsider be laid upon 
the table. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. COLEMAN. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. CORZINE. Again, I think we 

have our priorities mixed up here. 
There are a whole bunch of folks in 
this country who benefit enormously 
from the minimum wage. When they go 
out and buy things, that will stimulate 
the economy. One of the great opportu-
nities for us is to deal with some of 
these economic issues that we have, in-
stead of haranguing. I think, unfortu-
nately, about these four folks, about 
whom I think there is legitimate rea-
son to have a debate—where they stand 
on judicial philosophy, and how their 
history is, or how their writings fit 
with settled law and from a constitu-
tional perspective. 

Again, we have put 98 percent of the 
nominees to work. We have not done 
anything about the 9 million Ameri-
cans who don’t have a job, who want to 
work. There are a whole bunch more 
who have dropped out of the system—I 
think about 4 million, if memory 
serves me correctly. It strikes me we 
have our priorities mixed up. I don’t 
understand it. By the way, I will go 
through some other statistics. It is ac-
tually mind-boggling to me that we are 
spending so much time on four people, 
when the unemployment rate is 6 per-
cent, and 9 million folks are without 
jobs. That is up from 4.1 percent 3 
years ago. The poverty rate is up from 
11.3 percent to 12.1 percent; I think 
that is 4 million people. The percent-
age of uninsured has gone up from 14.2 
percent to 15.2 percent. About 2 million 
people have lost their health insurance 
in the last 3 years. The deficit has gone 
from a $236 billion surplus to a $304 bil-
lion deficit. 

If somebody was running my com-
pany and they had a negative cash flow 
of 500 some odd billion dollars, I think 
I would find a new CEO. The national 
debt went from $5.6 trillion to $6.8 tril-
lion. I guess that is for my grandkids 
to worry about, and it will be explo-
sive. And judicial vacancies have gone 
down from about 10 percent to 4.6 per-
cent. What is this picture? I just don’t 
know where our priorities are in the 
scheme of things. We are talking about 
four people and we have 9 million 
Americans and a whole bunch who 

haven’t had an increase in the min-
imum wage in 7 years. We cannot even 
get a vote on it and haven’t been able 
to get a vote on it. They are not inter-
ested. Does that make any sense? I 
don’t get it. 

This is not the right priority where I 
come from, or for most Americans. I 
would rather fight like crazy for the 9 
million people who want to work than 
just four judicial nominees out of the 
168 judges who have already been ap-
proved. It is very important, in my 
view, that we have a proper 
prioritization and perspective on what 
is going on here, particularly when you 
look at it in the context of other tech-
niques being used to hold up a whole 
bunch of judges at another period of 
time. We are talking about four here. I 
am no great legal constitutional schol-
ar, but 168 to 4 is a pretty real number, 
and 55 folks left out by the other side 
is a real number. 

I see my very good friend from Ar-
kansas. It looks like he is chomping to 
go to work here. I would very much ap-
preciate it if he has a comment on ei-
ther of the things I have said, or I am 
sure he has more brilliant remarks to 
make. 

I yield the floor to my friend from 
Arkansas. 

Mr. PRYOR. Mr. President, I am not 
sure we have anybody in this Chamber 
or in this body who is more knowledge-
able about the economy and economic 
principles than our colleague from New 
Jersey. He has proven himself on the 
field of battle on these economic 
issues. 

How much time do I have left?
The PRESIDING OFFICER. Seven 

minutes 15 seconds. 
Mr. PRYOR. I want to spend the next 

few minutes talking about a man who 
was one of President Bush’s nominees 
for a judicial post in the Eastern Dis-
trict of Arkansas. He is from Arkansas. 
While I was not consulted on his nomi-
nation, I do support his confirmation. 
Actually, this ties in a little with Sen-
ator TALENT’s question of a few mo-
ments ago. I notice Senator TALENT did 
not accuse the Democrats of being ob-
structionists. Some have, of course, 
but I know he did not do that tonight. 

This is, as Paul Harvey might say, 
the rest of the story, or at least a part 
of the rest of the story. Leon Holmes is 
a very distinguished lawyer in Little 
Rock. His academic accomplishments 
and his love of academia are more than 
evident when you look at his back-
ground and qualifications for office. He 
has been a clerk for the Arkansas Su-
preme Court. He has worked for some 
very prestigious, very well known Lit-
tle Rock law firms. He has been ap-
pointed judge on a couple of occasions 
for the Arkansas Supreme Court. In 
fact, I had the privilege of practicing 
with Leon Holmes in Little Rock in a 
law firm called Wright Lindsay & Jen-
nings, which is truly a wonderful place 
to practice law. I got to know Leon 
well there and saw his legal acumen up 
close. 

I understand Leon’s qualifications for 
office. He has won different awards. 
The American Bar Association gave 
him a well qualified/qualified stamp. 
He and I may differ on some issues; 
nonetheless, he is very broadly sup-
ported by members of the Arkansas 
bar, and I support him. 

Let me tell you a little bit about the 
nomination. He was nominated by 
President Bush on January 29 of this 
year. He went to the Judiciary Com-
mittee. He got out of Judiciary on May 
1—over 6 months ago. He got out of Ju-
diciary and he has been languishing on 
the Executive Calendar ever since. In 
fact, today I sent a letter to the Senate 
majority leader, BILL FRIST, and the 
Judiciary chairman, ORRIN HATCH, in-
quiring about the status of Leon 
Holmes’ nomination, asking them to 
bring his nomination forward. If I may, 
I would like to read a portion of this 
letter into the RECORD. It says:

I am writing to express my concerns re-
garding the nomination of Leon Holmes to 
the U.S. District Court for the Eastern Dis-
trict of Arkansas. 

Mr. Holmes has garnered overwhelming 
support from the Arkansas State Bar, of 
which I am a member, and received the rat-
ing of Qualified/Well Qualified from the 
American Bar Association. He possesses the 
skill, ability, and experience to enable him 
to serve as a member of the judiciary. While 
Mr. Holmes and I may differ on some issues, 
I believe he is well able to carry out his du-
ties according to the Constitution and that 
he will apply established precedent as judi-
cial canons require.

The letter goes on basically asking 
the majority leader and chairman of 
the Judiciary Committee to bring his 
nomination to an up-or-down vote. 
There is no effort on the Democratic 
side to filibuster Mr. Holmes’ nomina-
tion, even though I have no doubt a 
number of my Democratic colleagues 
will vote against him. I remain per-
plexed as to why he has not come to 
the floor yet. 

I am puzzled why the Republican 
leadership has yet to bring up his nom-
ination. I hope I will receive a response 
to the letter soon. So as Paul Harvey 
says, that is the rest of the story. 

One reason I wanted to tell this story 
is because I receive phone calls in our 
office from Arkansas and around the 
country asking me to vote for certain 
of President Bush’s nominations. Our 
staff will tell them: Senator PRYOR al-
ready voted for 67 of President Bush’s 
judicial nominations, and their re-
sponse is, ‘‘no, he hasn’t.’’ 

Well, sure I have. See, the rest of the 
story is not being told. I think a lot of 
people around the country perceive we 
are blocking every single judicial nom-
ination that comes down the pike, but 
that is not true. As Senator CORZINE 
mentioned a few minutes ago, the 168 
nominations is a historically high 
number, just like the 98 percentage 
number is a historically high percent-
age for approved judicial nominations. 
I don’t think you will find that re-
peated in American history. 

We need to keep this in context. Here 
I am from Arkansas, and I support one 
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of the President’s nominees, but I can-
not get him to the floor. There is no 
obstruction on Mr. Holmes, and there 
is not going to be a filibuster. I have 
talked to many Senators on our side 
and on the Republican side. Yet he has 
not come up for a vote yet. 

There is one other thing I want to 
mention in the time I have remaining, 
and that is, back in April, I signed a 
letter with a number of my Republican 
colleagues, freshman colleagues, about 
this judicial nomination process. I 
asked the leadership, Senator FRIST 
and Senator DASCHLE, to try to work 
together with the White House to try 
to make sure we don’t get to this point 
where we are this morning—that is, 
gridlock over some of these nomina-
tions. 

There is enough blame to go around, 
and the last thing I want is a 30-hour 
blame-a-thon. I don’t want to partici-
pate in that. But I do think we need to 
revisit what we are doing. I think we 
need to put things in the past and leave 
them there and move forward on these 
nominations. If it is payback upon pay-
back, we are never going to get any-
thing done. Both sides have some re-
sponsibility there. 

Also, I say I believe a big portion of 
the responsibility rests with the White 
House. After all, the White House 
starts this process. The President is 
the one, under the Constitution, who 
does the nominating, and I know many 
of my Democratic colleagues feel they 
have not been consulted—I know I have 
not been. They feel they have not been 
consulted and, in fact, they have been 
deliberately shut out of the process. I 
think we need to work with the White 
House to try to make this better. 

I think the White House has a re-
sponsibility. We all have some respon-
sibility. I think if we work hard, we 
can make this process work much bet-
ter. 

How much time do we have on our 
side? 

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. TALENT. Mr. President, I wish I 
could say it is a pleasure to be here 
with you at 4 o’clock in the morning. It 
is certainly always enjoyable to see 
you. This is a subject that is certainly 
worth discussing and it is extremely 
important. I have not been all that in-
volved in it before. There are a number 
of other issues on which I have been 
working. 

I am here this evening because, when 
I look at the qualifications of the four 
nominees we are considering, Judge 
Owen, General Pryor, Judge Kuhl, and 
Justice Brown, those qualifications to 
me seem so outstanding that it seems 
that, had these nominees come up in 
the past, they would not only have 
been voted on but they would have 
been approved, and not only approved 
but approved by an overwhelming ma-
jority; as the Senator from Pennsyl-
vania said a little while ago, approved 
by a voice vote. Now they are being 
filibustered. 

For the first time in the Nation’s his-
tory, court of appeals nominations by 
the President of the United States are 
being stopped on the Senate floor by a 
minority using the filibuster. It never 
happened before. They filibustered four 
to this point. I hope that the minority 
will not filibuster two more on Friday. 

I understand there are six other 
nominations the President has made to 
the court of appeals for whom there is 
a threat of a filibuster. So it is quite 
possible that by the end of the year a 
minority of this body will have filibus-
tered and stopped on the Senate floor, 
12 court of appeals nominations, and 
that has never happened, not even 
once, in the history of the United 
States. 

Then there are some who stand here 
and say this is nothing new. It is not 
only new, it is unprecedented. It is not 
only unprecedented, it is action on a 
scale that nobody even contemplated 
before. You cannot look at the total 
number of nominations; you have to 
look at the nominations for the courts 
of appeals. You have to compare apples 
to apples and oranges to oranges if you 
want these figures to mean anything. 

The President of the United States 
has nominated 46 people for the court 
of appeals so far; 29 of them have been 
confirmed, 6 of them have been filibus-
tered or very probably will be filibus-
tered by Friday; another 6 are threat-
ened to be filibustered. I certainly in-
vite my friends who have been part of 
this filibustering minority to stand 
here and tell us tonight if they don’t 
intend to filibuster any more besides 
the six we are talking about. I don’t 
think they are going to do that. That 
will make a total of 12 filibustered or 
threatened to be filibustered, 12 out of 
the 46 nominations the President has 
made to the court of appeals. 

One-quarter of the nominations the 
President has made to the court of ap-
peals have been or are threatened to be 
filibustered. In the past 200 years, not 
one was successfully filibustered. It is 
an unprecedented usurpation or at-
tempt to usurp the President’s power 
from the Constitution, and the tradi-
tions of this body, to nominate people 
and get them appointed to the court of 
appeals. 

I heard the senior Senator from New 
York speak. He is my friend and I work 
with him on a number of issues. I find 
him to be delightful—well maybe not 
delightful, but he is my friend. He is a 
delight. 

He said the problem is, if they just 
come to me, I am the ranking member 
of the courts subcommittee, if the 
White House will just come to me be-
fore they make these nominations and 
consult with me. What he was saying is 
that together we could come up with 
good nominees. I think this is what the 
minority here is aiming to do. When I 
say the minority, I mean the group of 
people who are filibustering. They 
want a co-Presidency, as far as this is 
concerned; they hope the President will 
consult with them before making the 
nominations. 

I love my friend, the senior Senator 
from New York. Nobody from Missouri 
had a chance to vote for him. We have 
one President. He makes the nomina-
tions. The Senate’s job is to vote to 
confirm. How has that job been con-
ducted in the past, and exercised in the 
past? It is worth looking at. I say this 
not as a person who has been a Member 
of this body before this year, but as a 
citizen of the United States. I have 
looked at what happened in the past 
when we had these vacancies. 

When the President nominates, what 
do Presidents traditionally look at? 
What do you think? They look, first, at 
personal integrity. They want to nomi-
nate people who have integrity and a 
reputation for integrity. They look for 
people who they know or people who 
they know, know. In other words, if 
you want to be nominated to a judge-
ship, you try to talk to people in the 
administration you know or talk to 
people who know people in the admin-
istration. So you contact your Senator 
or you contact somebody in the De-
partment of Justice, just like applying 
for any other job. If you know some-
body, you contact him. 

And, of course, Presidents look at 
qualifications. They look at the 
achievements of prospective nominees 
in particular fields and then they look 
at relevant biographical information 
that may be specific to that appoint-
ment. Perhaps they are looking for a 
particular ethnic diversity or geo-
graphic consideration. Then the Presi-
dent and Department of Justice put all 
that together and they nominate some-
body and send him down here. And then 
the Senate votes to confirm. 

How has the Senate done that in the 
past? The Senate has acted as a kind of 
check. The Senate looks at these nomi-
nees to make certain they have the 
positive qualifications that the Presi-
dent has said they have. The Senate 
looks at nominees to make certain 
they have minimum achievements and 
experience so that a lawyer, looking at 
a nominee, would say, yes, that is what 
a person ought to have to be on the 
Federal court bench. 

The nominee may have been a law 
professor. They may have been a prac-
ticing lawyer or a public official. Have 
they been out of law school long 
enough, received awards, published in 
their fields, litigated enough cases? 
The Senate looks at that for a min-
imum. We don’t want to confirm some-
body where the bench and bar around 
the country would look at that person 
and say, no, they haven’t been out of 
law school long enough to serve on the 
Federal bench. 

Then, of course, the Senate looks at 
integrity. That is really a negative 
check: to make certain what they don’t 
have. To make certain that they don’t 
have stains on their record such that 
they should not serve on the Federal 
bench. They didn’t cheat in law school. 
They have not been found guilty of eth-
ics violations in the practice of law. 
There are not any notorious examples 
of incompetence in their background. 
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That is what the Senate has looked 

at in the past: where nominees have 
met those qualifications; had that min-
imum that the Senate looks for; have 
not had the negative things the Senate 
wants to make certain they have not 
had. In the past, those nominees got a 
hearing. They were voted out of com-
mittee. They not only were put on the 
floor, but they got a vote on the floor. 
They not only got a vote on the floor, 
but they were confirmed, and they 
were not only confirmed, they were 
typically confirmed by overwhelming 
majorities, even by Senators who were 
of a different party, who disagreed with 
their jurisprudence. That is what has 
happened in the past and we have had 
a tremendous break from that prece-
dent and that tradition in this Senate. 

Of that action in the past—some here 
have said that the Senate should not be 
a rubberstamp. Was the Senate a 
rubberstamp for 200 years? No, it was 
not. What the Senate did was show a 
respect for the constitutional separa-
tion of powers, which a minority of 
this Senate now refuses to show. 

Let’s suppose families have, in their 
own way, constitutional arrangements 
just as this country does. Let’s suppose 
that in some family the husband and 
wife have talked about who is going to 
handle the finances. They have decided 
that because the wife is maybe better 
at those things, or better able to han-
dle those things, that the wife is going 
to handle the finances. If this is begin-
ning to sound like my family, the anal-
ogy is pretty apt. So the wife in this 
specific family makes decisions regard-
ing investments, and then goes to the 
husband and says: What do you think, 
I would like to put some money in 
this? Or I would like to invest in this 
thing. 

The wife gives him the benefit of the 
doubt. Is that a rubberstamp? That is a 
recognition, then, of the tradition of 
that family. The wife in that case has 
traditionally done this because that is 
how it is set up. It is not a
rubberstamp; it is giving the benefit of 
the doubt, when appropriate, according 
to the arrangements that have tradi-
tionally prevailed in that family. That 
is what the Senate did for 200 years and 
that is what the minority is not doing 
now. That is why we are losing perspec-
tive about it. 

I will say this to my good friend from 
New Jersey, who is accusing us of los-
ing perspective: Yes, we are losing per-
spective because about a quarter of the 
President’s nominees to the court of 
appeals have been filibustered or 
threatened to be filibustered; because 
the Members who are filibustering 
want to be consulted. They want to be 
the ones who make the nominations 
when nobody had a chance to vote for 
them for President. That is enough to 
cause us to lose perspective. 

Why has it changed? What is causing 
this to happen? 

My friend from Pennsylvania asked 
that: Why? Why are we doing this? It’s 
disrupting this body, it’s dividing us, 

and it’s an injustice to these people. I 
am going to get to that at the end if I 
have time. The worst thing about it is 
these people, who should be confirmed, 
or would have been confirmed 10 years 
ago, deserve to serve. They worked 
hard and millions of people around the 
country are going to wonder what is 
wrong with them because we can’t even 
get a vote. It is not right. Why has it 
happened? 

I hear different things. I don’t know. 
I talked to some people. I hear things 
that maybe Members on the other side 
at some point went to a retreat and a 
bunch of law professors met with them 
and told them if they didn’t do some-
thing like this there would be an im-
balance in the Federal courts. If that is 
true—I hear this, I don’t know—I can 
immediately see a basic part of the 
problem, because we have law profes-
sors giving advice about something be-
sides the law. I have a rule that when 
law professors give advice about some-
thing besides the law, it is almost al-
ways wrong. I say this as a person who 
used to be a kind of law professor. I 
never actually made it. I was a fellow, 
an adjunct professor. And they are bril-
liant and you get them out of their 
field and it is risky to take their advice 
about anything. 

Let’s go back to imbalance. Going 
back through the Carter Presidency, 
which is back about 26 years—the last 
generation in the modern era. In the 
last 26 years, there has been a Repub-
lican President 14 years, a Democratic 
President 12 years. By the way, I am 
going to give overall figures for dis-
trict court and court of appeals num-
bers but they don’t vary. If you break 
them out and separate them, they 
don’t vary that much. 

President Carter had confirmed 265 
nominees to the bench; President Clin-
ton, 377, for a total of 644, which is 
about 53 confirmed per year. President 
Reagan had 384. He was there for 8 
years. The first President Bush had 195. 
Up to this point the current President 
Bush has had 168, for 747 over 14 years 
which is, Mr. President, about 53 per 
year. 

Where is the imbalance? That a Re-
publican President for 14 years, Demo-
crat President for 12 years, they each 
got about 53 per year and it is the same 
basically whether you break it out for 
court of appeals. They each got basi-
cally 10 court of appeals judges per 
year. There is no imbalance. 

We have had balance for the last 200 
years, and the reason it has worked 
pretty well, is that the people have 
elected Presidents from different phi-
losophies and different parties. That is 
how you get balance. The only way you 
get imbalance is if you have Presidents 
of one particular philosophy or one 
particular party elected year after 
year, term after term after term, and 
that has happened and there is a tech-
nical term for that. It is called rep-
resentative government. 

Yes, if you lose a lot of Presidential 
elections in a row, there is going to be 

an imbalance on the Federal bench. 
That is the way it happens. The only 
time it has happened in the 20th cen-
tury, by the way, is when the Demo-
crats had the White House more than 
20 years in a row, through President 
Roosevelt, and then through the only 
President ever from Missouri, our great 
Harry Truman. I don’t recall hearing 
Republicans filibustering and claiming 
imbalance at that time. 

How much time do I have left? 
The PRESIDING OFFICER. The Sen-

ator has 16 minutes.
Mr. TALENT. I have 16 minutes. 
What is the other argument I hear 

over and over? This is why I think it is 
really working, and I respect this be-
cause it reflects a sincere philosophical 
conviction. I respect that. One of the 
things I tell people as I travel around 
and talk about the Senate and about 
the Congress is that I am not an insti-
tution guy. I don’t stand up and wax on 
and on about how great the Senate is, 
although it is a great honor to be here. 

But I will say about my colleagues, 
that most people who believe out there 
that people in the Senate don’t have 
convictions are wrong. That is why we 
are here at 4 in the morning. That is 
the one thing that unites us. We are 
here because we have convictions. We 
all have other places we could be—in 
bed. We are here because we have con-
victions. 

The other reason, which is what I 
really think is working here, is out of 
conviction, the sense that these nomi-
nees they are filibustering or threat-
ening to filibuster are somehow too ex-
treme. We all know what they mean 
when they say that. We use codes here. 
It means they are too extreme on so-
cial issues. Those who are filibustering 
disagree with these nominees on the 
social issues, and particularly, let’s say 
it, that one big social issue: abortion. 
They disagree with them on that. So 
they are too extreme to be confirmed, 
too extreme to vote for, too extreme 
even to have a vote because they dis-
agree with them on the social issues. 

I have to say, because I have convic-
tions on this, too, that we ought to 
look at what a definition of extreme is 
here. A lot of folks who are saying this 
voted against the ban on partial-birth 
abortion. I respect their conviction an 
awful lot but that is a pretty heinous 
procedure and I think America is enti-
tled to ask: Who is extreme? 

The truth is, for this process, for the 
purpose of confirming Federal judges, 
that is not the kind of analysis either 
side should be using. Because the truth 
is, if we are honest about it, on the so-
cial issues, there is not a mainstream. 
There are tens of millions of Americans 
who are on both sides of those social 
issues and they are good people, they 
are honest people, and their views de-
serve respect. People who hold those 
views deserve not to be disqualified, 
held as unfit for office under the Con-
stitution of the United States, just be-
cause we disagree with them. 

My wife and her law firm visited 
Washington over the weekend so I 

VerDate jul 14 2003 01:29 Nov 14, 2003 Jkt 029060 PO 00000 Frm 00043 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.262 S12PT2



CONGRESSIONAL RECORD — SENATES14590 November 12, 2003
stayed in town with her. Normally I go 
home every weekend. There is a reason 
for this digression. Members of her 
firm visited around town, had a great 
time, and visited the Supreme Court. 
Justice Breyer was kind enough to 
speak for a few minutes to them. And 
wasn’t it great of him, Mr. President, 
to take his time to do that? He is an 
able jurist, one of the smartest people 
on the Federal bench. 

He wrote the opinion of the Supreme 
Court striking down a partial-birth 
abortion ban. I couldn’t disagree with 
him more on his jurisprudence on that 
issue. It wouldn’t occur to me not to 
vote to confirm him for the Supreme 
Court. It would not occur to me to say 
his view is extreme on that, because 
his view is shared by millions and mil-
lions of people who are part of this po-
litical community, too. 

This is one of the reasons why I feel 
so motivated to be here. Can the Sen-
ate contain the disagreements that we 
conscientiously have on issues such as 
this or will those disagreements blow 
up this process that has allowed us all 
to live together and legislate together 
for 200 years? That is the question. It 
will do that, unless we start treating 
these people we disagree with, with re-
spect. 

We can’t force people to come around 
to our view on these issues, as passion-
ately as we may feel. We have to per-
suade them. You can’t persuade people 
unless you can talk to them and listen. 
And that means you can’t treat them 
as if they are pariahs. You can’t say to 
Janice Rogers Brown, who served for 
years as a justice on the California Su-
preme Court, and has overcome obsta-
cles in her life that would have stopped 
99 percent of other people—and you 
can’t say to her: We disagree with you 
about this so you don’t even get a vote. 
We don’t respect you enough even to 
give you a vote. Let’s not do that. 

In the past, this body has debated a 
whole lot of difficult issues, issues that 
were tearing at the fabric of the coun-
try. But we have to continue as one 
body and we can’t do that unless we 
treat people with respect. We have to 
understand there is not a mainstream 
on this.

We may wish everybody would agree 
with us, but they do not. We can’t 
make that a litmus test. That is what 
is happening here. That is I think what 
is underlying a lot of things. 

I want to focus on the human ele-
ment a little bit. 

How much time do I have left? 
The PRESIDING OFFICER. Ten min-

utes. 
Mr. TALENT. Ten minutes left to in-

flict myself on the Senate at 4:20 a.m. 
I think I will talk a little bit about 
Judge Kuhl. I have gone over her back-
ground. It is really extraordinary. I am 
a lawyer. I actually clerked on the 
court of appeals for a great judge, a 
good man, Richard Posner of the Sev-
enth Circuit. I know something about 
Federal judges and how they get there. 
I don’t mean any disrespect. I am 

trained well enough as a lawyer not to 
do that. I guess we are protected by the 
speech and debate clause here. They 
couldn’t come after me if I didn’t re-
spect that. I respect Federal judges. I 
wish they all had the qualifications 
these people have. 

There are some of them who got on 
the court of appeals because they knew 
somebody; in some cases, because they 
knew somebody in this body. 

Judge Kuhl has been nominated to 
the Ninth Circuit. She has been a judge 
since 1995; before that, for 9 years she 
was a partner in a prestigious Los An-
geles law firm. She was a litigator. We 
can forgive her that. From 1981 to 1986, 
she served in the Department of Jus-
tice as Deputy Solicitor Attorney, as 
Deputy Assistant Attorney General, 
and as Special Assistant to Attorney 
General William French Smith. She ar-
gued cases before the Supreme Court 
and supervised work of other attor-
neys. She clerked for Judge Anthony 
Kennedy, then a judge in the Ninth Cir-
cuit and now a member of the Supreme 
Court. In 1977, she graduated from 
Duke Law School. She has extraor-
dinary bipartisan support. Listen to 
what people say about her. 

Vilm Martinez, former Director of 
the Mexican American Legal Defense 
and Educational Fund, said:

I’m a lifelong Democrat. . . . Even though 
we don’t share the same political views, nec-
essarily, I consider her mainstream. . . . 
She’s careful and she’s thoughtful. She’s 
been an excellent [state court] judge, and I 
think she will be an excellent 9th Circuit 
judge, one who will approach that job the 
way I think that job should be approached: 
with great care and deference.

I wish everybody in this body had the 
broadmindedness of Vilma Martinez. 
Congratulations, Ms. Martinez. 

Twenty-three women judges on the 
Superior Court of Los Angeles say:

Judge Kuhl is seen by us and by members 
of the Bar who appear before her as a fair, 
careful and thoughtful judge who applies the 
law without bias.

She can’t get a vote. Don’t tell me 
the Senate has operated this way. It 
hasn’t operated this way in the past. 
They have filibustered, or they are 
threatening to filibuster, about a quar-
ter of President Bush’s nominees to the 
circuit court of appeals. Not one ever 
before successfully filibustered on this 
floor; not one ever before filibustered 
with the support of the leader of either 
party. It isn’t right. 

Mr. SANTORUM. Will the Senator 
yield? 

Mr. TALENT. I will yield, and the 
Senator is probably doing the Senate a 
favor by getting me to yield. 

Mr. SANTORUM. I want to review 
what the Senator talked about. See 
this chart: 168, but that 168 includes 
district court judges. 

Mr. TALENT. Absolutely. 
Mr. SANTORUM. Explain the dif-

ference between a district court judge 
and a circuit court judge when it comes 
to matters of law and the impact of 
those decisions. 

Mr. TALENT. I am happy to com-
ment on that. Everybody knows what 

is going on here. They are filibustering 
the court of appeals judges because, 
yes, they are appellate judges. They 
are the more important ones. They are 
letting the little fish go. They are fili-
bustering, or threatening to filibuster, 
about a quarter of the court of appeals 
judges. Another reason is they think 
some of these people might get nomi-
nated to the Supreme Court. 

Mr. SANTORUM. At the District of 
Columbia level are trial court judges 
who basically preside over trials and 
the circuit court or appeals courts de-
cide matters of law that apply across 
the circuit, and it can have an influ-
ence in other circuits. Is that correct? 

Mr. TALENT. That is absolutely cor-
rect. 

Mr. SANTORUM. Most decisions that 
are appealed from the trial court go to 
the appellate court, or the circuit 
court, but very few go up to the Su-
preme Court. Is it not true the appel-
late court makes the final decision in a 
lot of these cases? 

Mr. TALENT. I have read about a 
group of law professors concerned 
about an imbalance on the court of ap-
peals. That imbalance just doesn’t 
exist. The same statistics I read before 
show Presidents back through Jimmy 
Carter have had each around 10 court 
of appeals appointments per year. It is 
a little bit more for the Republican 
Presidents; a little over 10, and a little 
under 10 for the Democrats, but there 
is no real difference. That is why it is 
very balanced, and we are just coming 
off two terms of a Democrat President. 
We are now in one term of a Repub-
lican. The next election is probably 
going to be close. I think that is prob-
ably what is working here. I hope my 
friends on the other side of the aisle 
who are filibustering don’t continue to 
compare apples to oranges. Let us at 
least be fair. If you want to talk about 
how many were filibustered, it isn’t 4 
out of 168. If they follow through on 
this threat, it will be 12 out of 46, 
which is about a quarter. That was not 
a high point, even though that is just 
about a quarter. That means that only 
around 75 percent of them are going to 
be given an up-or-down vote. 

My friend from Arkansas and I work 
on a lot of things together. She is a 
great Senator. She was saying if her 
kids brought home 98 percent in math, 
she would be pretty pleased about it. I 
would, too, if my kids brought that 
grade home. I have three kids. If they 
brought home 75 percent in math, I 
would be a little bit concerned, par-
ticularly when in the past it has been 
100 percent. 

Mr. SANTORUM. I think the analogy 
of the Senator from Minnesota—the 
Senator from Minnesota says if we are 
forcing what the Constitution requires 
98 percent of the time, or much worse, 
75 percent of the time, I think the 
American public would have a right to 
throw us out on our ears. I think they
expect the Senate to enforce the Con-
stitution 100 percent of the time. Any-
thing less than 100 percent is an abdi-
cation of that oath we walked over 
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there right there on those steps before 
the Vice President and took. The oath 
has something to do with defending the 
Constitution—not 98 percent of the 
time, not 75 percent of the time, 100 
percent of the time. That is not what is 
going on. 

Mr. TALENT. I certainly thank the 
Senator from Pennsylvania. 

How much time do I have left, if any? 
The PRESIDING OFFICER (Mr. 

BURNS). The Senator has 2 minutes 22 
seconds. 

Mr. TALENT. I thank the Senator for 
his clarification. I think that it is very 
important. 

In the remaining time, I will just 
close by reading a little bit more about 
Judge Kuhl. These are real people who 
are getting unjustly treated in this 
body which is supposed to be about jus-
tice. 

Here is what Gretchen Nelson said. 
She is the officer of the Litigation Sec-
tion of the Los Angeles County Bar As-
sociation and a prominent plaintiff’s 
attorney. She probably gave money to 
my opponent in the last election. Here 
is what she said:

I am a life-long Democrat. I am also a 
plaintiff’s attorney. My political views are 
and always have been liberal. I firmly agree 
with U.S. Supreme Court’s opinion in Roe v. 
Wade, and I trust that the decision will re-
main viable. I am opposed to the appoint-
ment of any judicial nominee who is incapa-
ble of ruling based upon a considered and im-
partial analysis of all the facts and legal 
issues presented in any matter. Judge Kuhl 
is not such a nominee and she is well-deserv-
ing of appointment to the Ninth Circuit.

That is what Senators would have 
said 5 years ago on this floor. Don’t say 
it hasn’t changed. 

Anne Egerton, former law partner of 
Judge Kuhl:

I understand some have raised concerns 
about Judge Kuhl’s commitment to gender 
equality and reproductive rights. I don’t 
share those concerns.

Anne Egerton goes through her back-
ground with the Arizona Women’s Po-
litical Caucus.

I have been a registered Democrat for 30 
years, and I have supported [Democratic leg-
islators]. I have no reservations in recom-
mending Judge Carolyn Kuhl for appoint-
ment to the Ninth Circuit. I know her to be 
committed to the rule of law and the appli-
cation of governing precedents in the area of 
reproductive freedom; that precedent, of 
course, includes Roe v. Wade and the many 
cases which have applied.

I don’t think there is anything more 
to be said. I wish we could get consent 
to vote on these nominees and then we 
could go on to other business of the 
Senate. This is important. 

What is happening to these people is 
wrong. What is happening to the Sen-
ate is unfortunate and bad for the 
country. That is why I am here and 
that is why we are all here at 4:30 in 
the morning. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
The Senator from Rhode Island. 
Mr. REED. Mr. President, we are 

here this morning to discuss the status 

of judges. My colleagues on the other 
side of the aisle have been rather ada-
mant in claiming they may have been 
mistreated. I think there is a con-
tradiction in their argument. Frankly, 
what I witnessed here as a Member of 
this body over the last several years in 
the Clinton administration was a proc-
ess of systematically denying the 
nominees of President Clinton—quali-
fied, indeed, very qualified nominees in 
their positions on the Federal bench—
doing it not on the floor as we are 
doing here openly, but using what I 
would describe as a pocket filibuster. 
We are all aware of the notion of a 
pocket veto. The Constitution allows 
the President a certain number of days 
to exercise his veto, but at the end of 
a session he doesn’t have to exercise 
that. He simply has to put the bill in 
his pocket and it will not become law. 
That is essentially what the Repub-
lican majority did here to so many of 
President Clinton’s nominees. They re-
fused to give these individuals hear-
ings. They refused to take up the nomi-
nations or to seriously allow a process 
for the committee to deliberate and to 
consider and to recommend them for 
an up or down vote. 

Today, for the majority to come and 
claim they are being mistreated and 
that the Constitution is being violated 
is to me a profound contradiction be-
cause they have very determinedly and 
consistently denied even a hearing to 
so many well-qualified individuals who 
were nominated by President Clinton. 

That is not to suggest we are in any 
way trying to match their conduct. 
The fact we are here on the floor exer-
cising our rights under the rules of the 
Senate and the Constitution of the 
United States to make a statement 
about judges, to make a statement 
about individuals who we feel for many 
reasons lack either the qualifications 
or the judicial temperament to serve 
successfully on the Federal bench, 
makes the record quite clear. That is 
in contrast to the pocket filibusters. 

We have been very active and cooper-
ative in moving 168 judges through the 
committee process to the floor of the 
Senate and to ultimate confirmation 
by the Senate. It is a remarkable 
record. 

In the last year alone, I believe we 
have confirmed more judges than were 
confirmed under President Reagan’s 
tenure with a Republican Senate at the 
time. This is not a record of evasion of 
our constitutional responsibilities. 
This is a record of meeting our con-
stitutional responsibilities, one of 
which is to exercise our individual 
judgment as Senators as to the quali-
fication of anyone to serve on the Fed-
eral bench. But as I mentioned before, 
what we saw so consistently and so per-
sistently under the previous President 
was a Republican strategy of blocking 
judges by a pocket filibuster; not here 
on the floor, but off the floor, denying 
them right to a hearing. 

Let me suggest this has a very per-
nicious effect on so many women who 

were nominated by President Clinton. 
This is a report of some of the judges 
nominated by President Clinton for 
consideration by this Senate: 

Kathleen McCree-Lewis for the Sixth 
Circuit—again, my colleagues have 
been going on and on about the impor-
tance of the circuit judges. They are 
important. What happened when Presi-
dent Clinton nominated Kathleen 
McCree-Lewis to the Sixth Circuit? 
She never got a vote; never got around 
to the process of hearings, a debate in 
committee, a recommendation to the 
floor of the Senate; never got through 
to us for a vote. Helene White to the 
Sixth Circuit, never got a vote; Elena 
Kagan to the D.C. Circuit, never got a 
vote. 

By the way, Ms. Kagan is today dean 
of the Harvard Law School. Is there 
anyone who would suggest she was not 
qualified to be a Federal judge? I think 
that would be quite an extreme state-
ment. She was more than qualified to 
be a Federal judge, but she never got a 
vote. 

Elizabeth Gibson to the Fourth Cir-
cuit, never got a vote; Christine 
Arguello to the Tenth Circuit, never 
got a vote; Bonnie Campbell to the 
Eighth Circuit, never got a vote; Patri-
cia Coan to the District of Colorado, 
never got a vote; Valerie Couch to the 
District of Oklahoma, never got a vote; 
Rhonda Fields to the District Court for 
the District of Columbia, never got a 
vote; Dolly Gee to the Central District 
of California, never got a vote; Marian 
Johnston to the Eastern District of 
California, never got a vote; Sue 
Myerscough to the Central District of 
Illinois, never got a vote; Lynette Nor-
ton to the Western District of Pennsyl-
vania, never got a vote; Linda Riegle to 
the District of Nevada, never got a 
vote; Cheryle Wattley to the Northern 
District of Texas, never got a vote; 
Lynee Lasry to the Southern District 
of California, never got a vote; Wenona 
Whitfield to the Southern District of 
Illinois, never got a vote; and Anabelle 
Rodriguez to the District of Puerto 
Rico, never got a vote. 

That is the record of the pocket fili-
buster; nominated by the President of 
the United States; qualified; and, in-
deed one of these individuals I point 
out is now the dean of the Harvard Law 
School, but they never got a vote of 
any kind. 

That is what we saw: The rules of the 
Senate being used by the majority to 
frustrate the nominees of the President 
of the United States. Then to come to 
this floor and claim this is now unprec-
edented and a usurpation of the Con-
stitution of the United States when we 
are simply exercising our rights on the 
floor under the rules of the Senate to 
express our opinion as to the quality 
and qualifications of nominees to the 
Federal bench is I think certainly a 
contradiction. 

With respect to some of these judges, 
I think the key issue here is judicial 
temperament. Indeed, there is a certain 
degree of sensitivity about judicial 
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temperament as one goes from the dis-
trict court to the court of appeals. It is 
often the case that a district court 
judge is younger and the thought is 
that person will mature on the bench 
and maybe in future days will be of 
such experience and demonstrated judi-
cial temperament that she or he would 
be promoted to the circuit court of ap-
peals, and then there are direct nomi-
nees to the circuit court. But again, 
you have to look at someone’s breadth 
of experience, maturity, and intellect, 
and again their judicial temperament. 

The nominees who have been identi-
fied and have been questioned by 
Democrats are individuals by and large 
whose judicial temperament is quite 
questionable. 

Priscilla Owen has had a long history 
of putting her own personal opinion 
above the law, of injecting political 
ideology into the law, rather than fol-
lowing precedent. 

One of the things about a circuit 
court judge is you have to follow prece-
dent. The Supreme Court can try to 
create law, but a circuit court must 
follow precedents of the Supreme 
Court. In case after case after case, 
there were such situations in which she 
just defied precedent. There is a case of 
medical malpractice, Weiner v. Wat-
son, when one of our colleagues, the 
junior Senator from Texas, was on the 
Texas Supreme Court Justice, and he 
unequivocally rejected Judge Owen’s 
argument, stating it was contrary to 
the Texas State Constitution. 

Are we going to put people on courts 
of the United States who have a predi-
lection to not follow the Constitution? 
I think not. That is one example. 

You can see the same with Justice 
Brown who is a justice of the California 
courts. She has been criticized on the 
bench for injecting her own personal 
views and not following precedent. On 
a number of occasions, Republican col-
leagues have criticized her dissenting 
opinions for their judicial activism. In 
one case, Brown was ‘‘chastized for im-
posing a personal theory of political 
economy on the bench contrary to es-
tablished precedent.’’ 

In another, she was chastized for re-
fusing to accept acknowledged previous 
judicial precedent. That charge is ex-
tremely serious when you are dealing 
with a judge who is charged with fol-
lowing the precedent, following the 
Constitution, and following the law. 

The same may be said about Judge 
Kuhl; again, ideology rather than legal 
temperament and legal reasoning 
seems to be her forte.

There is case after case after case. 
There are reasons, solid reasons to 
question these nominees. Our job as 
Senators is to raise those questions. 

There have been 168 judges confirmed 
by the Senate for President Bush, a 
record number, a remarkable number. 
In fact, vacancies on the Federal judi-
ciary are the lowest they have been in 
recent memory. It is because we have 
been working together. But that does 
not mean we surrender our obligation 

to question and challenge those judges 
who do not meet the test of judicial 
temperament, nonpartisan application 
of the law, and nonideological applica-
tion of the law. And there are those 
whose nominations have failed. 

That is what the Founding Fathers 
envisioned when they created a system 
of advise and consent. It is not advise 
and approve. It is advise and consent. 
The Senate plays an active role. There 
is no group of people who played a 
more active role in considering the 
nominees, certainly of President Clin-
ton, than the Republican majority 
today. They did it persistently. They 
did it deliberately. They did it con-
sciously. We are exercising constitu-
tional powers. 

One of the examples that was used 
and one of the judges who was an emi-
nent jurist in California, nominated for 
the Ninth Circuit, is Judge Richard 
Paez. He was subject to cloture votes. 
He was subject to situations in which 
he was challenged. That is the rule. 
You get to do that. In fact, Judge Paez 
waited 1,500 days even to get a vote. 
That is not the case with these nomi-
nees. There were 1,500 days in which he 
was nominated to the Ninth Circuit. 
His nomination was in limbo. Finally, 
there was a vote and people rose up. 
Some supported a motion for cloture; 
others rejected it. So this notion that 
it is unprecedented to challenge a 
nominee for the Federal judiciary 
through the cloture process is fanciful. 
It has happened very recently. It hap-
pened with Judge Paez. 

He is not the only one. Sixty-four of 
President Clinton’s nominees never re-
ceived a floor vote. One nominee, Ron-
nie White, was defeated on a floor vote. 

We have a situation where the deeds 
and actions are not wrapped in the dim 
mist of history. These nominations 
were before the Senate 2 or 3 years ago. 
The deeds don’t match the words we 
are hearing today. All of the outrage 
about the constitutional challenge and 
crisis. That outrage was certainly not 
manifested a few years ago when Judge 
Paez was waiting 1,500 days for a hear-
ing and then was subject to a cloture 
vote just as these nominees are being 
subject to cloture votes. 

That is one point. But there is a larg-
er point. We are spending hours and 
hours and hours to demonstrate a sup-
posed crisis, the fact that 4 individuals 
out of 172 have not been confirmed by 
this Senate, when in fact there are 
much greater problems facing this Na-
tion. We have an unemployment rate 
that continues to hover around 6 per-
cent, a budget deficit that is exploding 
and inhibiting appropriate action by 
this Senate on so many important 
issues—education reform, worker 
training, dealing with issues both large 
and small. 

We have a crisis internationally that 
is costing us the lives of our soldiers 
and military personnel and billions of 
dollars from our Treasury. We are 
spending all night, long, precious hours 
conducting a demonstration, when we 

should be working on appropriations 
bills and we should be dealing with the 
issues that confront the families of 
America. I think it is really a dem-
onstration of listen to what I say, don’t 
watch what I do. Because when we 
watch what the Republicans do, the 
record is remarkable, the high number 
of President Bush’s judicial nominees 
who have gone through. It is extraor-
dinary compared to the treatment 
President Clinton received. 

I would hope when we finish this ex-
ercise, we can in fact go forth and deal 
with the issues which are essential and 
should be dealt with. We have a min-
imum wage that has been stuck for 
years now. It should be increased. We 
have a host of other issues that need 
addressing. I hope we can. 

I yield to my colleague, Senator 
CORZINE. 

Mr. SANTORUM. Will the Senator 
yield for a question? 

Mr. REED. I am happy to yield. 
Mr. SANTORUM. The Senator from 

Rhode Island has complained about 
how the Clinton nominations were 
treated. Does the Senator from Rhode 
Island know there were 42 judges who 
were not brought forward out of com-
mittee. But at the end of the Bush 
presidency, Bush 1, there were 54 
judges not brought forward out of com-
mittee? Under a Democratic Senate, 
President Bush 1 had 54 that were not 
considered. Under a Republican Senate, 
President Clinton only had 42 nomi-
nees. I would just suggest the record by 
the Republican Senate was actually 
better than the last Democratic Sen-
ate. 

Mr. REED. Let me reclaim my time. 
I would simply say regardless of the 
residue of judges in the Bush adminis-
tration versus the end of the Clinton 
administration, the point I am making 
is there was apparently a very con-
sistent effort on the part of Repub-
licans to deny votes to all manner of 
judges. I think 64 of President Clinton’s 
nominees never got a vote, never got to 
the floor. I have the time. I think what 
it amounts to is a very deliberate pro-
test, which the majority has the power 
to do, of using the committee process 
to deny hearings and to deny votes. 

It is a contradiction then to come to 
the floor and say: We can use the rules 
of the Senate. We can use these rules 
and we can deny judges, but if the 
Democrats choose to use the rules of 
the Senate to challenge a judicial 
nominee of the President, Bush or oth-
erwise, that represents a violation of 
the Constitution. 

That is my point. The point is borne 
out regardless of the residue of judges 
of either administration. The record 
today, this Senate and the Senate 
under the leadership of TOM DASCHLE, 
shows we have done a remarkable job 
in confirming this President’s nomi-
nees. That was not suggested in the 
treatment of President Clinton’s nomi-
nees. 

I yield to my colleague from New 
Jersey. 
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Mr. CORZINE. I appreciate the dis-

cussion my colleague from Rhode Is-
land brought up. I wanted to clarify 
one point of questions about an indi-
vidual. Did you suggest Elena Kagan is 
now the dean of the Harvard Law 
School? 

Mr. REED. I suggested it because 
that is my understanding, that she was 
nominated for the District of Columbia 
circuit and she is now the dean of the 
Harvard Law School. She is a remark-
able dean. I am somewhat prejudiced 
since I graduated from Harvard Law 
School, but she is a remarkable person-
ality. 

Mr. CORZINE. Was she unable to get 
a hearing in the Judiciary Committee 
when President Clinton nominated her 
for circuit court? 

Mr. REED. Let me just say my recol-
lection is she was not given a vote 
after being nominated to the court. 

Mr. CORZINE. So she suffered from 
what you were suggesting, a pocket 
veto. 

Mr. SANTORUM. Will the Senator 
yield for a question? 

Mr. CORZINE. Yes. 
Mr. SANTORUM. Do you know when 

the nominee you are talking about was 
nominated for that position? 

Mr. CORZINE. As the Senator from 
Pennsylvania knows, I was just inquir-
ing myself to try to find out more 
about this. This is not one of those I 
was aware of. I have a whole list of 
folks who waited 1,454 days, 1,000 days 
for a hearing, 602 days. If somebody 
looked at one of those nominees who 
was not allowed to come to the floor of 
the Senate for a vote, at least a broad 
group of folks who review the quali-
fications of an individual, you are 
qualified enough to be the dean of Har-
vard Law School but somehow not 
qualified to have a vote on the floor of 
the Senate. 

Mr. SANTORUM. If the Senator will 
yield for a point of information. 

Mr. CORZINE. Certainly. 
Mr. SANTORUM. My understanding 

is the nominee you are referring to was 
nominated in August, 2 months before 
the election. 

Mr. CORZINE. If the distinguished 
Senator from Pennsylvania would 
allow, I don’t know what elections 
have to do with confirming nominees, 
if they have gone before the Judiciary 
Committee and they are qualified. 
That seems disingenuous in the con-
text of, we have qualified folks. They 
ought to be dealing with the cir-
cumstance of having an opportunity to 
be reviewed and brought to the floor. 
What we are debating is what is the 
technique that has been used at dif-
ferent times in our history—by the 
way, the pretty immediate history—to 
deal with a very simple question that 
some people want to understand the ju-
dicial philosophy and actions, how an 
individual will deal on the court. 
Sometimes when Republicans are not 
controlling the White House, they are 
willing to use the committee system to 
make that happen. Some of us on our 

side of the aisle sort of wouldn’t mind 
debating folks on the floor, using the 
rules to make sure we bring out ex-
tremists’ points of view. 

I point out, 168 to 4. I will go through 
the circuit courts in a minutes. 

Mr. REED. Will the Senator yield? 
Mr. CORZINE. Yes. 
Mr. REED. A question has come up 

about Elena Kagan’s nomination. I 
have some information. Ms. Kagan was 
nominated in June of 1999. For 18 
months, there was no action on her 
nomination. I believe her nomination 
was certainly available for action by 
the committee and by the relevant bod-
ies of the Senate for 18 months, yet she 
never received a hearing and there was 
no floor vote. 

Mr. CORZINE. I appreciate the Sen-
ator from Rhode Island helping me re-
spond to the Senator from Pennsylva-
nia’s question: 18 months, not 2 
months; no hearing; no floor vote; 
someone who at least some folks who 
look at legal capacity and qualifica-
tions thought enough of, after she was 
not reviewed by the Senate either with 
a hearing or floor vote, to become the 
dean of the Harvard Law School. 

Again, my point is, we seem to be 
talking out of a sort of surreal context. 
One hundred sixty-eight to four is on 
the face of it an important statement 
of how there has been cooperation. I 
went through in New Jersey five for 
five on district court judges and one 
circuit court judge. When people work 
together, you can get the positive re-
sults in this whole process. 

The 168 to 4 shows we can have a 
positive result. Ninety-five percent of 
all judicial positions are filled. That, 
by the way, is in contrast with only 75 
percent at the end of the Clinton ad-
ministration, because there had been 
such a limited number of folks who had 
been able to actually get a hearing and 
ultimately a floor vote. 

There is also the statement that we 
are somehow or another being far more 
restrictive. I do want to review that it 
is 10 times the number of nominees 
blocked by the technique of not giving 
hearings or allowing for nominations 
to be reported to the floor that oc-
curred in the Clinton administration. 
It was 63 nominees blocked in the 1995-
to-2000 period, against 2 percent so far 
in the 2001-to-2003 period of Bush nomi-
nees. There is something about the raw 
numbers of this that don’t make sense 
and wouldn’t to anyone if they actu-
ally focused on them in a 
commonsensical way. 

I want to get to the circuit court 
judge issue. If you look back to the 
Carter administration on through, we 
heard it is roughly 10 circuit court 
judges a year per individual. This is 
sort of like figuring out when the best 
rate of return in the market is over the 
last 50 years. You can pick certain sec-
tions and everything looks wonderful. I 
would just like to look in this 1995-to-
2000 period when Clinton nominees 
were languishing in the hearing room. 
Hearings held for judicial nominees 

averaged for the Clinton administra-
tion 9 versus 22 with respect to what is 
going on in the current situation. Judi-
cial nominees given hearings, 43 versus 
81. Circuit court judges, nominees 
given hearings, 9 under President Clin-
ton, 19 circuit court. That is on aver-
age. The confirmation is 68 judges con-
firmed on an annual basis versus 38 in 
the Clinton years. That is 1995 to 2000. 
Circuit court judges, it was only 7, not 
10 as we heard before, if you look at 
that 1995-to-2000 period. It is 12 judges 
under the current administration. 

We can pick these numbers, any 
number you want, to try to make 
cases. But the fact is, we are approving 
more judges, we are dealing with the 
situation on a much more legitimate 
basis, on an ongoing basis than what 
occurred in the previous administra-
tion. 

I just happen to have the yearbook of 
those folks who were left out in 1995 to 
2000. There could be four we would have 
here supposedly under the current situ-
ation. 

By the way, I happen to know one of 
these judges, Stephen Orlofsky, a dis-
trict judge in New Jersey who was 
unanimously confirmed for district 
court judge and then never got a hear-
ing. I happened to know the specifics of 
that because it was closer to home. Ul-
timately we just filled this position 
with Michael Chertoff who seems to me 
to be a fine appointment, one I rec-
ommended, stood by and pushed very 
hard for because people worked to-
gether. They cooperated, the White 
House, the folks in the Judiciary Com-
mittee, and the Senators from the 
area. I think this can be done. I think 
168 to 4 shows it is being done. I would 
contrast that with the over 50 nomi-
nees, 1995 to 2000, who never got a hear-
ing. 

I am just going to point out two of 
these. Judge Helene White of Michigan 
was nominated to the Sixth Circuit, 
waited in vain 4 years, 1,454 days for a 
hearing. It may not be a filibuster on 
the floor, but for 1,454 days she couldn’t 
get a hearing. I think it gets to the 
same result. We are not dealing with 
Presidential nominations. The fact is, 
there were 55 of these folks. In fact, we 
have only identified four who seemed 
to be so far out of the mainstream that 
a number of us are concerned about 
how that fits. 

I could go through this. There is a 
James Beatty from North Carolina 
nominated to the Fourth Circuit. He 
didn’t get a hearing either, waited 3 
years, 1,033 days, never got a hearing. 
This went on. You could get on down 
into the weeds on a whole series of 
these folks. But these people never got 
a hearing. It is just a different tech-
nique. We are talking about four peo-
ple. There is a legitimate view that 
their actions were outside the main-
stream. Maybe they got votes once 
they got to the floor, but they never 
got out of committee. I think that is a 
major issue. 
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The other thing I will segue off into 

is the issue the Senator from Rhode Is-
land talked about. What is really hard 
about this is there is an incredible 
agenda for America to be discussing. I 
think we could afford to spend 30 hours 
talking about how we put 9 million 
Americans back to work. I think it is 
pretty hard to understand how we got 
the priorities. We have 168 positive ele-
ments with regard to our judicial 
nominations accepted and only 4 
turned down, but we have had 3 million 
lost jobs, 21⁄2 million manufacturing 
jobs. We have had the deficit go from a 
$236 billion surplus to a $304 billion def-
icit. We have seen a $500 billion plus 
negative cashflow because we are man-
aging the economy poorly. We have 
seen it hurt and bite real individuals, 9 
million. Two million people have been 
unemployed longer than their unem-
ployment benefits would allow; 4 mil-
lion people have dropped off the rolls. 

It is an incredible misprioritization, 
in my view, that we are talking about 
four judges when there are 9 million 
people that we ought to be figuring out 
how to get back to work.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. CORZINE. I thank the Chair. We 
will be back. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized. 

Mr. SANTORUM. Mr. President, I 
want to respond to what the Senator 
from New Jersey has said. I think to 
put it into the proper context, the Sen-
ator from New Jersey is talking about 
people who were nominated by Presi-
dent Clinton who didn’t get hearings. 
Most of the people who didn’t get hear-
ings had blue-slip problems. Demo-
crats, right now, are holding members 
of their States in committee—right 
now—with blue slips. That has been 
done. 

In fact, there are a whole bunch from 
Michigan being held by the Senators 
from Michigan for the circuit court, by 
blue slips. Democrats are holding up 
judges right now. So the idea that we 
are going to compare that, which has 
been a historical right of Senators, to 
the home State being consulted on 
nominations for the district court—
speaking as a Senator from Pennsyl-
vania, I can certainly suggest to the 
President who I would like him to look 
at for the circuit court from my State. 
But I don’t get a right to tell him who 
it is. The precedent has not been that 
way. The Senators from Michigan are 
blue-slipping these nominees and they 
have blue-slipped others. 

Some of the nominees pointed out by 
the Senator from New Jersey, held by 
the Clinton administration, were actu-
ally pulled by the Clinton administra-
tion. The number that were actually 
not pulled because of FBI problems 
were 42, not 63; 42 did not receive a 
hearing. Some of them had blue-slip 
problems. 

Members were not properly consulted 
from the States. Some were Democrats 
and some were Republicans. This has 

been a practice throughout Senate his-
tory. The question is not whether that 
practice should be changed. Some sug-
gest—and, in fact, there has been a 
movement by several people to try to 
change that process. But this is some-
thing that is a prerogative of home 
State Senators, which has been a pre-
rogative of home State Senators 
throughout the tradition of the Senate. 
It is one that I think most Members 
would say is probably a good thing. 

Home State Senators are consulted 
by the President before people from 
their State are nominated. They should 
have some advice and consent into the 
process. When they don’t, some Sen-
ators get very upset about that and 
they sign a negative blue slip. 

So let’s talk about apples to apples. 
We have 42 Clinton nominees not acted 
upon for a variety of different reasons; 
some the committee didn’t like, some 
were blue-slipped, some were submitted 
late in the process. So there were 42, 
after 8 years. There were 377 confirmed 
nominees and 1 was defeated on the 
Senate floor. There were zero filibus-
ters on the floor. 

Under President Bush 41, there were 
54 nominees not considered by the 
Democratic Senate Judiciary Com-
mittee—more than President Bush, 
substantially less number of nominees 
confirmed by the Senate. 

Now, we don’t know how many 
George W. Bush nominees are not going 
to be confirmed by the end of this year 
or next year, but there will be some. 
Some will be nominated late in the 
process, and it takes a while for the 
process to work. There will always be 
some in the pipeline. That is the way 
the process works. So the idea that we 
are going to take the normal process of 
processing judges here and say we have 
not considered every one of them and 
that sort of makes everything all 
equal, no it does not. 

The issue here is that, once the Judi-
ciary Committee has done their job, 
just as every committee here does their 
job—lots of committees have nomina-
tions. It is their job to scrub them and 
find out whether they are qualified and 
capable to do the job and report them 
to the Senate floor if they think they 
are. 

I was on the Armed Services Com-
mittee. We reviewed thousands of 
nominations; some we didn’t report out 
because we didn’t think they were 
proper for promotion or appointment. 
That is the obligation of the com-
mittee. 

We get lots of bills in these commit-
tees. Is every bill that we don’t report 
out somehow as a result of a filibuster 
in the Senate? I don’t think so. That is 
the job of the committee. Once the 
committee makes the determination 
and the majority of the committee—
whatever it is, Democrat or Repub-
lican, or a combination—reports a 
nominee out, reports a bill out, the 
question is, what happens on the floor 
of the Senate? 

With respect to nominations, since 
the filibuster rule was put into place, 

2,372 nominations have come to the 
floor of the Senate, and not 1 has ever 
been stopped from an up-or-down vote. 
Not one. All of them received up-or-
down votes. 

This idea that 168 to 4—we keep hear-
ing that is a good percentage. Is it? Is 
it a good percentage when the four are 
subjected to a process that has never 
been done before? It is soon to be 6, 
promises to be 12. All of a sudden, 4, 6, 
12—exponential growth here. Why? Be-
cause we are going down a very twisted 
and tortured path, with the logic that 
is being followed by the minority in 
the Senate. What is happening here has 
never happened in the history of the 
Senate. 

This is a great body. Incredible de-
bates have occurred here in the past. 
This is the greatest deliberative body 
in the world. It should be. We should 
talk about these issues. It is great that 
we are here all through the night talk-
ing about this. But in the end, our re-
sponsibility, according to the Constitu-
tion, is what every other Senate for 107 
sessions of the Senate, for 214 years, 
has done. Our responsibility under the 
advise and consent clause of the Con-
stitution is to consider judicial nomi-
nations and give them a vote up or 
down. That is what every Senate lead-
er, every Senator who had the oppor-
tunity to have an impact on this proc-
ess—they all came down with the deci-
sion that that is what this constitu-
tional provision meant—until this 
year. 

Some have suggested, well, these 
judges are so far out of the main-
stream; they are so bad; there have 
never been judges this bad; these guys 
are really bad; they are not just bad, 
they are really bad, worse than we 
have ever seen in 214 years; nobody has 
ever been this bad; therefore, we have 
to change the rules. 

Let’s talk about a couple of judges. 
One who I voted against—I will use one 
of them—was Judge Paez, who was re-
ferred to on the other side. I voted 
against Judge Paez. But I voted for clo-
ture. I thought Judge Paez would be 
one of the worst judges this country 
would ever see. I didn’t want him to be 
a judge. He was already a judge in dis-
trict court, but I would loathe to put 
him on the Ninth Circuit because I 
thought he would absolutely take the 
Constitution and set a match to it and 
throw it in the trash can and do what-
ever he damn well pleased. 

Well, they are saying that Judge 
Pickering is so far out of the main-
stream that he would light a match to 
the Constitution and throw it away and 
do whatever he pleases. That is pretty 
much what they are saying. Well, let’s 
look at Judge Pickering and Judge 
Paez and see what they did with two 
similar cases. 

Judge Paez and Judge Pickering both 
had cases before them having to do 
with sentencing guidelines. Judge 
Pickering didn’t like the sentencing 
guidelines that were before him in a 
case. The other side has used this case 
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as their principal reason—one of 
them—of opposing Judge Pickering. 
They didn’t like the way he dealt with 
this case because he didn’t like the sen-
tencing guidelines. So what did Judge 
Pickering do that they really don’t 
like? They find it deplorable conduct 
that this judge would do this. What did 
he do? He complained about it. He com-
plained about it. That is it. Judge 
Pickering complained about it. 

What did Judge Paez do? He struck it 
down and said it was unconstitutional. 

Now, who is the judge that is throw-
ing the Constitution in the trash can? 
What was the provision that Judge 
Paez struck down and said was uncon-
stitutional? The three strikes and you 
are out provision, which was voted in 
by the people of California. What hap-
pened to Judge Paez? His decision was 
overturned by the U.S. Supreme Court. 

Who is the mainstream and who is 
the extreme? Every time you hear 
mainstream over there, put an X in 
front of it. It has nothing to do with 
mainstream. It is extreme. It is dan-
gerous. 

Let’s talk about some of other Judge 
Paez’s decisions. He was one who tried 
to stop the California election a few 
months ago. Yes, he was one of the 
ones who said it is unconstitutional for 
them to do that. Oh, by the way, he 
was also on the Pledge of Allegiance 
case and said ‘‘under God’’ should not 
be in the pledge. Oh, he is very main-
stream, the kind of guy we really want. 
The Senator from New York said to-
night, ‘‘I think he is in the main-
stream.’’ Understand, folks, what 
mainstream is: ‘‘Under God’’ not al-
lowed in the pledge, the three strikes 
and you are out law is unconstitu-
tional, and the California election is 
unconstitutional. If I don’t like it, it is 
unconstitutional. That is mainstream? 
A government of men, not of laws is 
mainstream? This is very dangerous, 
folks. 

People ask me all the time: Senator, 
why should this matter to us, what is 
going on here? Why does this matter? 
What do judges have to do with my 
life? Well, the answer to that question 
should be: not much. That is what the 
answer should be—not much. Unless 
you get into trouble one way or an-
other, it should not matter that much 
to you at all. 

What a judge should do is as little as 
possible. They should try to make deci-
sions based on the narrowest law pos-
sible, not try to make pronouncements 
and change the law from the bench or 
amend the Constitution from the 
bench. They should do as little as pos-
sible. 

See, that bothers a lot of my col-
leagues on the other side of the aisle. 
They don’t want judges who will do as 
little as possible. What they are con-
cerned about with Judge Pickering is 
not that he will do as little as possible. 
They are concerned he will do as little 
as possible, that he will make decisions 
based on the narrowest grounds, not 
broad, sweeping grounds, the grounds 

that change laws and create new rights 
or responsibilities. No, they want 
someone who will put their world view 
in the law that they cannot accomplish 
through the legislative process. They 
want judges who will do it through the 
judicial process. That is what they are 
getting. They don’t want anybody who 
will say we are going to stop doing 
that. 

That is not what the Founders want-
ed us to do here. If they wanted us to 
respect the legislative branch and pre-
sume that what they pass is constitu-
tional—if in fact it is not, we have 
problems—then decide the issue on the 
narrowest grounds. That is what we 
want. That is not what they want. 

I am really troubled. I am really 
troubled by what I see going on in the 
Senate of people who are willing—for 
what? For what cause? Are they willing 
to take the Constitution of the United 
States, when it comes to the confirma-
tion of judicial nominees, which has 
been upheld by every Congress in his-
tory, and turn it on its ear to accom-
plish some goal? 

My question is—and I asked it ear-
lier—in 214 years, no group of Senators 
ever decided that it was what they 
cared about, with respect to the courts, 
that it was so important that they 
were willing to go against the Con-
stitution, which says a simple majority 
for advise and consent. It did not re-
quire a supermajority. They were going 
to go against the Constitution and 
raise the bar. No Senate in history said 
we were going to raise the bar and re-
quire a supermajority vote, given all of 
the incredible issues that we had to 
deal with in the Senate; no Senate has 
ever said the issue today is so impor-
tant that we need to raise this bar, 
that it is best for our country to do 
that. Why? Because most Senators al-
ways felt, as I deeply feel, that we are 
a Nation of laws, and this Nation of 
laws and of constitutional law is im-
portant to preserve. We should not just 
throw it over for an immediate polit-
ical whim, or policy whim, because 
once the process is corrupt, once the 
law is violated, once the procedures are 
changed, you cannot put the genie 
back into the bottle. 

What this debate tonight is all about, 
this process we are going through is is 
a plea. Someone suggested it is not a 
very effective plea because the chances 
of getting a vote up or down on the 
judges is not very high. Yet it is a plea. 
It is a plea to those who have done 
something unprecedented in the his-
tory of this Chamber to stop. If they 
stop and they admit this was wrong, 
that this was not the way to deal with 
judicial nominations, that this is not a 
precedent they want to set—not 4 
times, or 6 times, or 12 times but prob-
ably many times after that—and that 
this is not the right way to handle ju-
dicial nominations, maybe then we can 
bring some civility back to this proc-
ess. Maybe we can say to the people 
who want to serve this country in one 
of the most honorable ways they can—

to be a judge—a very important func-
tion in our society, maybe we will be 
able to attract the best and brightest 
to come here and offer up their services 
and not feel they are going to be put 
through a washing machine or, worse 
yet, maybe somebody who cares about 
the long-term health of our judiciary, 
that we don’t politicize it by applying 
litmus tests. Let’s just lay the cards on 
the table. What is this cause? What is 
this cause that the other side is so pas-
sionate about that they had to change 
the rules? The cause is the right to pri-
vacy. That is the cause—Roe v. Wade. 

I have given many talks on abortion 
on the floor of the Senate. I said the 
right to privacy under Roe v. Wade has 
had its tentacles reach out and corrupt 
so many areas of our culture: abortion, 
eugenics, euthanasia, stem cell re-
search, cloning, the right to same-sex 
marriage—all of these rights come 
from this right to do whatever you be-
lieve is right for you to do. You are the 
law. You have the right to do whatever 
you want to do. That is where this 
right comes from. 

I said it has infected and poisoned 
the culture beyond what people even 
today realize: the cheapening of the 
value of human life, the debasement of 
the family, the basic social structure of 
our country. It is corroding and erod-
ing who we are. But I forgot one, it is 
now corroding and eroding the Senate. 

Mr. HATCH. Will the Senator yield 
for a question? 

Mr. SANTORUM. I am happy to 
yield. 

Mr. HATCH. I would like to ask the 
distinguished Senator, we have seen 
this poster they have over there: 168, 
and only 4 stopped. But isn’t it true 
that there are at least 12 circuit court 
of appeals nominees, ones who correct 
lower courts who many times make 
mistakes, who are being held up in fili-
busters here—not just four? 

Mr. SANTORUM. I say to the Sen-
ator from Utah, the chairman of the 
Judiciary Committee, there have been 
28 or 29 circuit court judges confirmed. 
Out of that 168, there are 29. 

Mr. HATCH. Right. 
Mr. SANTORUM. So as the Senator 

from Missouri said further, the little 
fish they let go through the nets but 
they catch the big fish, the folks who 
rule on the law, who have the ability to 
influence the character of the law in 
this country, the appellate level. They 
catch the big fish in the net. They have 
let 29 go through. But 29 to 12, that is 
about a third of the nominees that the 
President has put up for the circuit 
court who have been caught. 

I ask the Senator from Utah if he 
knows what is the usual percentage of 
circuit court—by the way, let me state 
this. Never have circuit court judges 
ever been filibustered, ever. But let’s 
set aside the unconstitutional fili-
buster occurring right now, the unprec-
edented abuse of the Senate rules that 
is occurring here right now. Let’s go 
back as if this were being done on an 
up-or-down vote. 
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What percentage of Presidential 

nominees for the circuit court get 
through and are approved in a normal 
course? 

Mr. HATCH. Normally in the Reagan-
Bush I-Clinton years, 80 to 85 percent—
85 to 90 percent. 

Mr. SANTORUM. So 85 percent are 
approved; the rest are held in the com-
mittee. 

Mr. HATCH. By the end of the third 
year. 

Mr. SANTORUM. By the end of the 
term. Can you recall, let’s say, what is 
the percentage in the first 2 years of an 
administration? What was the percent-
age in the last few years under Clinton, 
under Bush I, and under Reagan? 

Mr. HATCH. Well, in the case of Bill 
Clinton, President Clinton, 91 percent, 
if I recall correctly. 

Mr. SANTORUM. It was 91 percent. 
Mr. HATCH. People don’t realize how 

important these circuit courts of ap-
peals are. We have shown this chart 
that they have is not only inaccurate, 
it is a bold-faced lie. Because they 
can’t really come out here with a 
straight face and admit they are going 
to filibuster at least 12 circuit judges 
and some district court judges. 

Mr. SANTORUM. I ask the chairman, 
my understanding is they are only put-
ting four up so they are suggesting 
they are not filibustering Janice Rog-
ers Brown and they are not filibus-
tering Carolyn Kuhl. 

UNANIMOUS CONSENT REQUEST 
I ask unanimous consent that the 

Senate now proceed to consideration of 
Calender No. 455, the nomination of 
Janice Brown to a United States Cir-
cuit Court for the District of Columbia 
Circuit, provided further that there 
be—pick a number—50 hours of debate 
equally divided for the consideration of 
the nomination, provided further that 
following the debate the Senate pro-
ceed to a vote on the confirmation of 
the nomination with no further inter-
vening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BINGAMAN. I object. 
Mr. SANTORUM. So that is 168 to 5. 

Let’s go to the next. 
UNANIMOUS CONSENT REQUEST 

I ask unanimous consent that the 
Senate now proceed to consideration of 
Calendar No. 169, Carolyn Kuhl to be a 
United States Circuit Judge for the 
Ninth Circuit, provided further that 
there be 100 hours of debate equally di-
vided for the consideration of the nom-
ination, provided further that fol-
lowing debate the Senate proceed to a 
vote on the confirmation of the nomi-
nation with no further intervening ac-
tion or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BINGAMAN. I object. 
Mr. SANTORUM. I think we need to 

change the chart. It has to be 168 to 6 
now. Anytime the chart comes up I 
think everybody here, for the record, 
should make it clear, 168 to 4 is now an 
outdated chart. 

Mr. BINGAMAN. Will the Senator 
yield for a question? 

Mr. HATCH. It is a total misrepre-
sentation is what it is. 

Mr. BINGAMAN. Will the Senator 
yield for a question? 

Mr. SANTORUM. I will be happy to 
yield for a question. 

Mr. BINGAMAN. Will the Senator 
concede that there is a difference be-
tween a Senator objecting to a unani-
mous consent request which had not 
been presented before on the Senate 
floor and the stage of a filibuster? 

Mr. SANTORUM. I say to the Sen-
ator that in normal cases I would say 
that may be the case. But it is clear we 
are going to have a cloture vote on Fri-
day on this nominee. It is abundantly 
apparent to everyone who has been lis-
tening to these proceedings that the 
chances of the two gentlewomen from 
California, Ms. Kuhl and Ms. Brown, 
being given the record 60 votes to de-
feat cloture, or to get cloture, is highly 
unlikely. So we are not going to be 
able to get cloture. That is at least 
what we have been hearing from the 
other side. We are not going to get clo-
ture. We can’t get unanimous consent. 
It sounds like a filibuster to me. 

So I agree in part getting a unani-
mous consent is not in and of itself a 
grounds for saying it is being filibus-
tered but voting against cloture cer-
tainly is. Other than the Senator from 
Georgia, that has seemed to be the 
order of the day on that side of the 
aisle. 

I am a very optimistic person so I am 
hopeful I am wrong. 

Mr. ALLEN. Will the Senator from 
Pennsylvania yield? 

Mr. SANTORUM. I am happy to 
yield.

Mr. ALLEN. When my colleague from 
the Commonwealth of Pennsylvania 
talks about what makes this different 
for the Democrats, the difference is 
really about 3 years and a different 
President. I have looked at previous 
statements made by Senators on these 
issues, though I was not a Member of 
the Senate until 2001, and I am listen-
ing to all of these arguments being 
made now. I was earlier in the day 
quoting—much earlier in this day——

Mr. SANTORUM. Yesterday. 
Mr. ALLEN. Yesterday. Time really 

passes when you are having fun—I feel 
as if I should be singing like Faron 
Young: ‘‘Hello Walls.’’ 

As I was saying, Senator LEVIN is 
quoted as saying in 2000:

We should not be playing politics with the 
Federal judiciary. Candidates for these va-
cancies deserve to have an up-or-down vote 
on their nominations.

Earlier this morning, I listened to 
Mr. REED, the Senator from Rhode Is-
land and the Providence Plantation. 
But in 2000 he said:

I ask my colleagues to take their constitu-
tional duties seriously and vote for these 
nominees on the basis of their objective 
qualifications, not on the basis of petty poli-
tics.

Another quote from Senator REED of 
Rhode Island, this is from the March 9, 

2000 CONGRESSIONAL RECORD. He said 
that there is ‘‘considerable attention’’ 
being paid to various nominations

. . . especially among members of the 
Latino community because the Senate is not 
doing its job. This is troubling. In regards to 
nominations the public rightly expects us to 
move judiciously and expeditiously and 
without regard to politics.

Those are the prior statements. The 
statements we hear from our Demo-
cratic colleagues on this floor—wheth-
er late last night or early this morn-
ing, are inconsistent with previous 
statements. It is a double standard 
within their own ranks.

Mr. SANTORUM. I say to the Sen-
ator from Virginia that he is abso-
lutely right. The Senator from the 
Commonwealth of Virginia is right. 
But I will tell you who has been con-
sistent. Senate Republicans have been 
consistent. We said all along we are not 
going to filibuster judges. When holds 
are put on a nomination—a hold mean-
ing I need to be notified for a unani-
mous consent and I may want to talk 
some on this nomination or this bill—
we said we are not going to mess 
around with that. We are going to vow 
to wipe out holds, everything else. We 
are going to move nominations. We are 
going to get up-or-down votes. We are 
not going—we are going to have clo-
ture. We are going to get the people’s 
business done. 

The PRESIDING OFFICER. The time 
of the Senator has expired. The Sen-
ator from New Mexico. 

Mr. BINGAMAN. Mr. President, let 
me speak for a few minutes on this 
issue that brings us here at this early 
hour and then also talk about another 
issue that I think also deserves some 
serious attention by the Senate; that 
is, the health care crisis that we face in 
the country. But let me first talk 
about this process for nominating and 
confirming Federal judges. 

The obvious question is, How is the 
system intended to work under our 
Constitution, under article II of our 
Constitution? 

As I understand it, based on my read-
ing of article II of the Constitution, the 
President has the authority to nomi-
nate judges and it is fairly clear from 
the language of that document that the 
intent is that he will consult with the 
Senate, that he will make a nomina-
tion based on that consultation, that 
then the Senate will review the nomi-
nee and confirm or not that nominee—
then either go forward or not with that 
nomination. 

In fact, with regard to most nomi-
nees I would say the system works very 
well. In fact, it has worked with pre-
vious Presidents. It is working with 
this President. 

Yesterday I was present at a hearing 
of the Judiciary Committee where we 
had a nominee from New Mexico who 
has been nominated for our district 
court, Federal district court there. I 
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support that nomination, the nomina-
tion of Judith Herrera for that posi-
tion. Senator DOMENICI strongly sup-
ports that nomination. He rec-
ommended her to the President for 
that position. 

Frankly, the White House consulted 
with me—consulted, I am sure, with 
Senator DOMENICI but consulted with 
me as well—and asked if I would sup-
port this nomination.

I had the chance to meet with the 
nominee, to talk with her, and of 
course I have known her for many 
years, and I was very glad to support 
her nomination. That is essentially the 
process we have followed with regard 
to all of the nominees for Federal dis-
trict court positions in my State of 
New Mexico and with regard to the 
court of appeals position which is re-
served for our State, New Mexico, on 
the Tenth Circuit Court of Appeals. 

There again, the President and Sen-
ator DOMENICI both consulted with me 
before a nomination was sent forward. 
I had a chance to review the nominee 
and concluded that I would strongly 
support that nominee. 

So the system, in fact, generally 
works the way it is intended to work. 
We get very good people serving on our 
Federal courts as a result of that. 

But for some reason as regards some 
of these judges we are arguing about, 
the President has chosen not to follow 
this approach. In some cases the Presi-
dent has chosen to nominate people 
without consulting with the Senators 
from the States those individuals hail 
from and has done so in many cases 
over the strenuous objection of Sen-
ators from those States. 

There is strong opposition from the 
States, for example, to the two nomi-
nees I was hearing about a few minutes 
ago from the Senator from Pennsyl-
vania, Judge Kuhl and the other is 
Judge Brown, from California. 

In both of those cases, as I under-
stand it, the President has determined 
to go ahead with nominations. He has 
nominated those individuals and he has 
done so over the strenuous objection of 
both Senators from the State from 
which those two nominees come. To 
my mind, it is somewhat unprece-
dented in the Senate that both Sen-
ators from a State would object strenu-
ously to a particular nominee and the 
President would say, that’s your prob-
lem; I am going to go ahead and nomi-
nate them anyway. 

What’s more, the Judiciary Com-
mittee would go ahead and confirm or 
recommend those two nominees for 
confirmation over the strenuous objec-
tion of the two Senators from the 
State I involved—to me that is unprec-
edented. We have all this talk about a 
blue-slip procedure. That is out the 
window as far as I can tell. The blue-
slip procedure used to mean that unless 
you got—unless the judiciary had re-
turned to it a blue slip signed by each 
Senator from that State, there would 
not even be a hearing on the nominee. 
That was the system that prevailed. 

Not only are we to the point where, 
even if the Senators from the State 
where the nominees come from do not 
return a blue slip would they be voted 
out, they can even affirmatively object 
to those nominees and the Judiciary 
Committee goes ahead and votes them 
out at any rate. They put them on the 
Senate floor and they file a cloture mo-
tion and they say we are going to have 
a vote on the Senate floor on these in-
dividuals; we could care less what the 
Senators from the State involved think 
about these nominees. That, to me, is 
an unprecedented procedure. I am not 
familiar with that. 

I think about my own situation. As I 
have indicated, I have been pleased 
with the courtesy and consideration I 
have received from the White House 
and, of course, from my colleague, Sen-
ator DOMENICI, with regard to nominees 
by this President for Federal judicial 
positions. I have always been consulted 
before the nomination was sent for-
ward. I have been given a chance to 
meet with those nominees and have 
been given a chance to get back and 
say: Yes, these are people I would sup-
port. 

I have assumed in going through that 
process that, if I had come to a dif-
ferent conclusion, if I had determined 
that I had a strong objection to one or 
more of these nominees, that would 
also be honored and that the President 
would find someone else who was ac-
ceptable to, of course, the President 
but to the two Senators from the State 
as well before going forward with the 
nomination. I have assumed that. I 
still assume that. But that has not 
happened in the case of some of these 
nominations. 

As I understand it, tomorrow we are 
going to have a vote on a cloture mo-
tion on the two judges I mentioned. 
You can argue about the merits of the 
positions that these judges have taken, 
but the thing that sticks in my craw, 
the issue that I want to focus on is the 
process. Why would I want to vote in 
favor of going forward to confirm a 
judge when I know the two Senators 
from the State that the judge comes 
from strenuously object to that judge 
being confirmed? 

If the shoe were on the other foot, if 
in fact I was the Senator who was ob-
jecting, I would hope my colleagues in 
the Senate would support my right to 
object and to keep that person from 
being confirmed as a Federal judge. I 
am not sure they would do that, but I 
would certainly request they do that. 
That is exactly the request we have re-
ceived from the two Senators from 
California, one of whom serves on the 
Judiciary Committee, and both of 
whom have spent extensive time look-
ing into the records of these two 
judges. Why in the world are we not 
willing to defer to their view on this 
and hold up on confirming these 
judges? It seems to me that is the tra-
dition of the Senate and we ought to 
adhere to that tradition. I think the 
President ought to adhere to that posi-
tion.

We are talking here about what 
might be wrong with the process for 
confirming judges. 

Mr. ALLEN. Mr. President, will the 
Senator yield? 

Mr. BINGAMAN. I am glad to yield. 
Mr. ALLEN. If I may question the 

Senator, using the criteria which he 
set forth insofar as the two judges 
being opposed and which we are now 
debating. My colleague said that the 
reason or a rationale for him to vote 
against them is because the two Sen-
ators from California are opposed to 
these two nominees? In the case of 
Priscilla Owen, both Senators CORNYN 
and Senator HUTCHISON are strongly in 
favor of Justice Owen. Does that mean 
that when we get to a vote on Justice 
Owen the Senator from New Mexico 
will then vote to move forward to at 
least allow a fair up-or-down vote on 
Judge Owen since both Texas Senators 
are strongly in favor of her? 

Mr. BINGAMAN. Mr. President, let 
me first say I think that is a very good 
question. The answer is, no, I would 
not vote to move forward with a vote 
on Judge Owen because of the other 
problems that have surfaced with re-
gard to her views and her judicial 
record. But I think as I approach this 
issue we have a threshold question. The 
threshold question is: Do the Senators 
from the State that is affected support 
these nominees? If they don’t, the 
President shouldn’t nominate them, 
and the Judiciary Committee should 
not report their nomination to the 
Senate floor. If they do support these 
nominees, there is still an obligation 
on each Member of the Senate to re-
view the nominee and to determine 
whether in fact we believe that nomi-
nee should be confirmed for a Federal 
judgeship. That is the process we are 
going through. 

I would say I do not think just get-
ting the support of the Senators from a 
particular State entitles a person to a 
lifetime appointment to the Federal 
bench, but I do think that absent the 
support and in the face of strong oppo-
sition from the Senators from the 
State that is affected, the Senate 
should not be considering the nominees 
under these circumstances. 

To criticize those of us who do not 
want to move ahead with an up-or-
down vote on that on the theory we 
know how an up-or-down vote will 
come out on these issues, the President 
has very good ability to line up Repub-
lican Senators to vote for virtually 
anything, so far as I can tell—not just 
on judicial nominations, but virtually 
anything he opposes around here. I am 
amazed, frankly, at some of the will-
ingness of some of my colleagues on 
the Republican side of the aisle to 
march down to the Senate well and 
cast a vote in favor of positions the 
President is advocating regardless of 
how it would affect our constituents. 
We know what the outcome will be if 
we go to an up-or-down vote. I think it 
would be a disservice to the Senators 
from the States affected for us to go 
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ahead and confirm these individuals 
over their strenuous objections. 

I hope when we get to these votes on 
cloture tomorrow on these particular 
judges we have talked about that we 
will not move ahead and invoke clo-
ture. 

I do not think, as far as I know, based 
on the information I have, none of 
them are individuals I would favor pro-
moting to the positions they have been 
nominated for. 

I know my colleague is here and may 
wish to speak as well. I don’t want to 
use all of our time. 

Let me just talk for a minute about 
another issue. In many ways, this is a 
very unusual process we have gotten 
into here with a 30-hour diversion from 
the other business we could be pur-
suing here in the final weeks of this 
legislative session. There is other im-
portant business. Frankly, when I go 
home to my State of New Mexico, it is 
difficult for me to explain to people in 
my State who I represent why I am not 
dealing with some of the issues that di-
rectly affect them in their daily lives. 
Instead, we are here talking through 
the night about judicial nominees in 
many cases who are strongly opposed 
by the Senators from the States they 
come from. 

I want to speak for just a few min-
utes about the health care crisis in the 
country. Earlier this year, I introduced 
the first part of a series of proposals to 
try to strengthen our Nation’s health 
care safety net. That bill is entitled 
Strengthening Our States, or the SOS 
Act, of 2003. It seeks to protect the 
Medicaid Program, to improve the 
Medicaid Program. That is a program 
that is under severe stress and pressure 
because of the budgetary problems in 
our States. Dianne Rowland and Jim 
Talin of the Kaiser Commission on 
Medicaid say that:

Medicaid is the glue that helps hold our 
health system together. It takes on the high-
est risk, the sickest and most expensive pop-
ulations from private insurers and from 
Medicare.

That is a lot of people in my State 
who depend on the Medicaid system. 
We need to take steps to strengthen 
that system. Like a waterfront com-
munity that seeks to set up barricades 
against a rising river, defending the 
Medicaid Program from attacks such 
as the idea of a block grant is a top pri-
ority. This administration began this 
year recommending we adopt essen-
tially a block grant approach to Med-
icaid. That concept is one which I 
strongly opposed. I am glad to see 
many of our Governors have now come 
out in strong opposition to that con-
cept. It would be extremely adverse to 
those who depend upon this very im-
portant system in our States. 

It is critical to maintain Medicaid, as 
it has correctly responded as a safety 
net program by adding coverage to mil-
lions of people as the country has 
slipped into recession. We are now pull-
ing out of that recession—at least we 
all hope we are. Certainly the economy 

indicates we are. But as we have been 
in this slow period of economic growth, 
it has been clear the Medicaid system 
has been extremely important. The 
total number of individuals who are 
uninsured in this country have in-
creased. Nearly 44 million people are 
without any coverage. Once the future 
of Medicaid is assured and protected, 
we also need to take some additional 
steps to confront the fact this nearly 44 
million people—or 15.2 percent of the 
population—is without health insur-
ance for the entire year of 2002. That is 
an increase of nearly 4 million people 
over those who were uninsured in the 
year 2000. The numbers for 2003 un-
doubtedly have gotten even worse. 

The report of the National Coalition 
on Health Care says the confluence of 
powerful economic forces fueled by ter-
rorist attacks of September 11 have un-
leashed a perfect storm that increases 
dramatically the number of uninsured 
in the United States with as many as 6 
million people in total losing their cov-
erage. 

In light of this, I just make the point 
again it is somewhat shocking to me 
that we are spending 30 hours—essen-
tially that means this whole week. The 
truth is our ability to get work done 
this week has been substantially im-
paired by the decision of the majority 
here in the Senate to devote 30 hours 
to talking about this handful of judi-
cial nominees they would like to have 
confirmed for Federal judicial posi-
tions in spite of the serious problems 
that have been found with regard to 
that program. 

The number of people in our country 
who need health care is staggering. 
New Mexico ranks second only to 
Texas in the percentage of its citizens 
who are uninsured. In New Mexico, we 
are the only State in the country with 
less than half of our population cur-
rently covered by private health insur-
ance. That is a rather shocking sta-
tistic when you think about it. But it 
is true. Forty-two percent of the His-
panic population has employer-based 
coverage; that is, nationwide. That is 
not in New Mexico. That is in compari-
son to 67 percent of non-Hispanic 
whites who have employer-based cov-
erage. To address the growing crisis, 
we have been working with the Amer-
ican College of Physicians since last 
fall on a legislative proposal we are 
calling the Health Coverage Afford-
ability Responsibility and Equity Act 
of 2003. This legislation does a variety 
of things which I want to educate my 
colleagues on at some time when we 
have more opportunity to do so. 

Our colleague from New Jersey wish-
es to speak again on the issue that 
brings us here at this early hour, so I 
will yield to him, but I think the 
course we are following with regard to 
judges is not a course any of us would 
choose at this point. If we could get the 
President back into the consulting 
mode with regard to all judges he has 
pursued, with regard to most judges, I 
think the problem would be eliminated 

and we would not have the difficulty 
and confrontation which has been re-
quired as a result of nominations so far 
this session. 

Mr. ALLEN. Mr. President, will the 
Senator yield? 

Mr. BINGAMAN. I am glad to yield. 
Mr. ALLEN. The Senator brought up 

the two Senators from California op-
posing two judges for the Ninth Circuit 
Court of Appeals as if the Ninth Circuit 
Court of Appeals is only in California. 
That court of appeals covers many 
States—I believe even the State which 
the Presiding Officer is from, Nevada, 
but also Idaho, Oregon, Washington, 
Hawaii, Montana Arizona and Alaska. 
It is not just the Senators from one 
State that are affected when you have 
a circuit as large as that. This is the 
same court that almost hijacked the 
Constitution of California. Three of 
these judges attempted to do just that 
until they were all overruled so they 
could go forward with the California 
recall election. It is not just one State 
that is affected when you are talking 
about a circuit. 

Let us talk about the District of Co-
lumbia Court of Appeals. There are no 
Senators from the District. I will not 
get into that debate on this issue. 

Who is the President to consult in 
the case of the D.C. Circuit Court of 
Appeals? The President consulted 
many people and put forth a person of 
impeccable credentials, Miguel 
Estrada, who is actually a resident of 
Virginia. Senator WARNER and I pre-
sented him to the committee. I will not 
speak about that wonderful day at this 
time. The President looked for people 
from all across the country and pre-
sented Miguel Estrada’s nomination to 
the Senate. Seven times we tried to get 
an up or down vote on Miguel Estrada. 
The reason we are still fighting this 
right now is because the minority is 
denying me, as a Senator, and other 
Senators, the ability to advise and con-
sent and fair up or down vote. I am not 
saying people have to vote for any par-
ticular judge. But we all have a respon-
sibility to vote. From the perspective 
of the Senator from New Mexico, who 
is the President supposed to consult for 
the District of Columbia Court of Ap-
peals when he put forward a superbly 
qualified and exemplary individual who 
was held up for over 2 years and finally 
could not continue with the years of 
delay and obstruction? 

Mr. BINGAMAN. Mr. President, re-
claiming my time, it is a very good 
question. My own view would be we 
clearly have in the Senate for well over 
a century now delegated the initial re-
sponsibility for reviewing judges to the 
members of the Judiciary Committee. I 
would suggest the President should be 
consulting with members of the Judici-
ary Committee, both Republicans and 
Democrats, and if he determines he 
can’t get a single Democrat on the Ju-
diciary Committee to support his 
nominee, that should be a signal to 
him he should find a nominee who 
could be supported by Democrats, as 
well as Republicans. 
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It is true the Democrats are in the 

minority at this point. But a great 
many Members of this body are Demo-
crats and a great many members of the 
Judiciary Committee are Democrats. If 
to a person they are opposed to the 
nominee after they learn of the quali-
fications and the positions taken by 
the nominee, I think that is a signal to 
the President he should find someone 
else. Clearly, that is not the course he 
has chosen to follow. 

I see my colleague from New Jersey. 
Let me yield the balance of my time to 
him. 

The PRESIDING OFFICER. The Sen-
ator from New Jersey. 

Mr. CORZINE. Mr. President, I thank 
the Senator from New Mexico for what 
I think is a very appropriate under-
scoring of the unprecedented nature of 
not working with the Senators from 
the State which the judge has been 
nominated. 

I concur with the Senator from New 
Mexico. In New Jersey’s case, we are 5 
for 5 on district court judges because 
there has been strong cooperation back 
and forth between the White House and 
Senators from New Jersey. We are one 
for one on the circuit court judges 
where people work together to try to 
move things. That is how we ended up, 
frankly, in general with 168 to 4 be-
cause this process has worked a lot 
more smoothly than I think this 30-
hour talkathon has indicated. 

I want to use the last few minutes of 
my time this morning to talk about 
priorities. 

One hundred sixty-eight to four—
scratch that and make that six, if you 
want. The fact is that is about 971⁄2 per-
cent if it were 6 of all of the judges who 
come up have been approved. When 
there is an outreach toward coopera-
tion, things work pretty well around 
here. For some reason that has worked 
pretty well in most instances, and we 
are trying to look at a very narrow 
segment of something I think reason-
able people can have differences of view 
about—the qualifications of the indi-
viduals. That is exactly why the rules 
are being used the way they are. 

I want to place this in context. It is 
really more important in how it plays 
off of what the Senator from New Mex-
ico said. 

We have real issues in this country 
right now. The fact is we have 9 million 
Americans unemployed. We can spend 
30 hours here talking about four or six 
judges when we have 9 million people 
unemployed. 

By the way, the statistics going down 
in national terms don’t seem to fit New 
Jersey. The latest statistics we have 
show we have had 11,800 jobs lost in the 
last reported period. Unemployment 
has grown by about 258,000 since the 
year 2000. New Jersey has brought 
55,000 manufacturing jobs in the Na-
tion. 

These are real people. At least when 
I go back to the streets of communities 
I represent, people are more interested 
in what is going on with their jobs and 

what is going on with the economy 
than whether we have a difference of 
opinion about four judges or five judges 
when we have confirmed 168. 

It seems to me we have our priorities 
all messed up here when there are 9 
million Americans left out of the eco-
nomic system. 

It is hard for me to understand why 
poverty is growing in this country. The 
number is up almost 1 percent—from 
11.3 to 12.1 percent. In New Jersey, that 
is 69,000 people who have gone onto the 
poverty rolls who weren’t there before 
the current administration’s economic 
policies were put in place, and 148,000 
New Jerseyans have gone off the rolls 
of those who have health care. These 
are real issues. These are the things 
that impact people’s lives. 

These 4 judges out of 172—it is pretty 
hard to understand why we are spend-
ing all night and all day talking about 
that when we ought to be doing some-
thing about health care in this coun-
try; when we ought to be doing some-
thing about prescription drugs, while 
we have been waiting for somebody in 
the dark of night to try to put together 
a bill. It doesn’t make sense that we 
have the focus on something that is so 
narrow and is not even in the context 
of actual reality because we are actu-
ally filling those jobs. But we are not 
doing anything about the 9 million 
Americans who are losing jobs. 

We can’t get, by the way, an increase 
in the minimum wage. It has been 7 
years since we increased the minimum 
wage around here. We can’t get a de-
bate on that. 

UNANIMOUS CONSENT REQUEST 
I ask unanimous consent that the 

Senate now return to legislative ses-
sion to proceed to the consideration of 
calendar No. 3, S. 224, the bill to in-
crease the minimum wage, that the bill 
be read a third time and passed, and 
the motion to reconsider be laid upon 
the table. 

Mr. ALLEN. Objection. 
The PRESIDING OFFICER. Objec-

tion is heard. 
The time has expired. 
Who yields time?
The PRESIDING OFFICER (Mr. 

THOMAS). The Senator’s time has ex-
pired. The Senator from Virginia. 

Mr. ALLEN. Mr. President, we are 
now entering the 13th hour of this de-
bate. The reason it has taken so long is 
because some Democrats have denied a 
fair up-or-down vote on many nomi-
nees. The sun is rising, of course, along 
the eastern seaboard from Miami and 
Jacksonville. It is rising in Charlotte 
and Myrtle Beach and Virginia Beach, 
all the way up to Maine. I am sure 
there are truck drivers from Bangor, 
Maine to Bakersfield, California who 
have been listening very intently to 
this debate. It is nice to be here this 
morning with my Senate colleagues, 
but surely we did not start this day as 
advised by the great country singer 
Charlie Pride, ‘‘to kiss an angel good 
morning.’’ I do not see any angels 
around here. My angel is at home with 

our children getting them ready for 
school. 

You hear arguments from the other 
side that they just have to stop these 
nominees as in the case of Miguel 
Estrada. In the case of Miguel Estrada, 
he even had the support of several 
Democrats. There were four Democrats 
who did vote for moving Miguel 
Estrada’s nomination to an up or down 
vote. But the minority is setting a new 
standard, and I dare say not a constitu-
tional standard. This new standard has 
crept into the Senate. While the Con-
stitution says you are supposed to ad-
vise and consent and a nominee is con-
firmed by a majority vote, my col-
leagues on the other side have set a 
new standard for a supermajority. Be-
cause of that, a majority of us in the 
Senate have been denied our oppor-
tunity to act responsibly for our con-
stituents and have the guts to stand up 
and vote yea or nay after examination, 
deliberation, exploration, inquisition, 
in some cases, interrogations of judges 
to determine their judicial philosophy. 

I care a great deal about judicial phi-
losophy. I believe strongly that judges 
should be interpreting and administer 
the law, as opposed to inventing the 
law. 

Earlier the Senator from New Jersey 
was talking about economic matters. I 
clearly want to say, for all those who 
are bright eyed and listening this 
morning, the number one goal of us on 
this side of the aisle is to make sure 
America is competitive—to have the 
right tax policies, the right regulatory 
policies so businesses can invest, 
whether in New Jersey or Virginia or 
elsewhere in this country, and to help 
create more jobs. We have to have the 
right policies in place for this to occur. 

And America’s competitiveness di-
rectly relates to our courts. We have to 
make sure there is class action fairness 
so as a nation we make sure those who 
have grievances or injuries due to neg-
ligence have access to the courts, while 
helping to reduce frivolous lawsuits. 
Obviously, this is something that 
means a great deal for jobs. 

What happened to the class action 
bill that was going to help create jobs 
and defend against junk lawsuits? We 
had obstruction on that. We were able 
to get 59 votes, but we had to get 60. 
This reform is important for jobs and 
the retention of jobs. We want to pass 
an energy bill, an energy bill that will 
help create 500,000 new American jobs 
with clean coal technology, advance-
ments in hydrogen fuel cells as well as 
hopefully development of our domestic 
reserves of oil and gas. We want to cre-
ate more jobs by passing an asbestos 
bill that ensures that people who have 
asbestosis or asbestos-related diseases 
can actually get compensated as op-
posed to the lawyers. 

We successfully passed the Small 
Business Administration bill that will 
help create 3 million jobs. We want to 
make sure we get homeland investment 
or repatriation of profits to come back 
into this country. We have to pass a 
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variety of other measures so families, 
individuals, and businesses can prosper. 

We have done a lot so far, and you 
are seeing the results of it. I was lis-
tening to the Senator from New Jersey. 
He seems not to have been listening in 
some regards to recent economic facts. 
We have had great gross domestic prod-
uct growth in every quarter since we 
passed the economic growth and tax re-
lief package in 2001. This most quarter 
we had the biggest growth in almost 20 
years as far as gross domestic product. 
You are seeing in the beginning more 
jobs being created—126,000 net new 
jobs. The reason for this is businesses 
and individuals are reacting favorably 
to tax cuts. The Senator from New Jer-
sey did not vote for those tax cuts. If it 
were up to the Senator from New Jer-
sey, taxes would be higher on individ-
uals, on families, and on small busi-
nesses. You would have less invest-
ment, fewer jobs, and less hope for op-
portunity, prosperity, and jobs in the 
future. 

We are going to continue working to 
make sure our economy is running as 
strongly as possible. Are we satisfied 
with where it is? No. There are people 
still looking for work, and we need to 
make sure we address those issues. But 
it does not mean we ignore the issues 
of the third branch of our Government, 
the judicial branch. What we have here 
is an abrogation of our constitutional 
responsibility. What we have here is a 
diminishment of the accountability 
and responsibility of Senators. What 
we have here is a perpetuation of un-
fairness and an injustice to many 
judges. 

The Senate has a clear responsibility 
in the judicial nomination process, as 
seen in Article II, section 2 of the Con-
stitution. It is to advise and consent. It 
is not to obstruct and delay. Senators 
can be expected to examine different 
nominees in a fair method. We can 
have a debate. I don’t expect any Sen-
ator to be a rubberstamp for any Presi-
dent. The Senate can properly give 
thorough and honest consideration of a 
nominee prior to a vote in deciding 
whether consent should be granted. 
That means every Senator has every 
right to vote against a nominee if they 
feel that person is unsuited to the 
bench. 

The advise and consent in our Con-
stitution does not, though, give the 
Senate the right to deny a simple up-
or-down vote to a nomination once 
that nominee has been thoroughly de-
bated and evaluated in the Judiciary 
Committee of the Senate and brought 
forward to the floor. The Constitution 
requires fairness and accountability 
from the Senate in confirming nomi-
nees. Without a proper up-or-down 
vote, I am afraid what you are finding 
here is the judicial nomination process, 
as laid out in our Constitution, is being 
hijacked by the minority—not every 
single Democrat, but a majority of the 
Democrats. Their position is one that 
is irresponsible and an obstruction of 
our constitutional responsibilities. 

There is no accountability. There is no 
fairness. 

For over 214 years, the President has 
had the responsibility of nominating 
persons to vacant positions on federal 
courts. That is spelled out in the Con-
stitution. This is essential to main-
taining the constitutional framework 
of a separation of powers. 

Five years ago, the New York Times 
said the Senate should ‘‘rise to the oc-
casion and address the institutional re-
sponsibilities of the Senate rather than 
surrendering to the petty tactics of the 
blockading few.’’ This was in 1998. On 
this rare occasion, I agreed with the 
New York Times. 

I would say to my colleagues, if you 
do not like Judge Janice Rogers 
Brown, Judge Carolyn Kuhl, Justice 
Priscilla Owen, or any other judicial 
nominee for whatever reason that may 
be, whether I consider it justified or 
not, vote against their nominations, 
but vote. Take a stand up or down. 
Show your constituents where you 
stand. Don’t hide behind the arcane 
procedural maneuvers of the Senate. 

What we have here is justice being 
delayed and being denied. It is beyond 
me how some Senators can continue to 
practice blatant political maneuvering 
at the expense of these well-qualified, 
respectable nominees, when the admin-
istration of justice is so important to 
our country. They cannot continue to 
use these machinations and procedural 
rules to perpetuate this obstructionist 
agenda. I believe Americans are astute. 
They can see these arguments being 
made are to avoid an up-or-down vote. 
They are not based on reason but rath-
er petty partisan politics. 

It is not just the people’s work and 
business that is being made a victim 
when the other side denies these nomi-
nees a fair up-or-down vote. It is jus-
tice in our courtrooms that is also a 
victim to this obstructionism. Justice 
delayed is justice denied. It means 
cases that need to be litigated are de-
layed longer. It means in criminal 
cases, it may take a longer period of 
time for cases to be heard and decisions 
to be made. It affects victims of crime, 
as caseloads back up. Access to our 
courts for legal disputes and an expedi-
tious decision making process by the 
courts are both important. 

Let’s consider Miguel Estrada. This 
is a gentleman I feel very passionately 
about because I got to know him in the 
midst of his consideration before the 
Senate. Miguel Estrada now lives in 
Virginia. He came to this country as a 
teenager, unable to speak English. He 
applied himself. He worked hard. He is 
the modern day Horatio Alger story 
and exactly the model we tell our chil-
dren about. If you work hard, apply 
yourself, do well in school, get a good 
education, then you can have great op-
portunities in life. That is what Miguel 
Estrada did when he came from Hon-
duras as a teenager. 

He worked hard, learned English, and 
ended up going to Ivy League schools. 
He clerked for a Federal judge. The 

American Bar Association, after look-
ing at his record when working in the 
Solicitor General’s office and a variety 
of other positions, gave him their high-
est unanimous rating. Indeed, he ar-
gued 15 cases before the Supreme Court 
of the United States, winning most of 
them. 

I remember that hearing in the Judi-
ciary Committee, as my good friend 
and colleague JOHN WARNER and I pre-
sented him. His sister was there. His 
wife was there. His mother was there, 
so proud of Miguel. I was thinking, this 
is just a wonderful day in America to 
see that dream of America, the land of 
opportunity for people of qualifications 
and performance, is still there. I re-
member speaking for all Virginians, 
congratulating Miguel Estrada. 

Then to see what happened to him, 
the injustice of holding it up, not just 
for consideration for 3 months, not 
consideration for 6 months, 1 year, but 
over 2 years, with repeated efforts to 
bring it to a fair up-or-down vote on 
the Senate floor—not once, not twice, 
not three times, four times, five times 
or six, but seven times. Finally after 2 
years, this wonderful gentleman de-
cided that he had to get on with his life 
and that this process was too stressful 
to him and to his family. Undoubtedly 
you could understand why being held 
up this way in such an unfair and un-
just matter that he finally decided that 
he had to go on with his life. 

To me that was a very sad day in the 
history of the Senate. It does not re-
flect on the views of the majority of 
the Senators because we had a major-
ity of Senators for Miguel Estrada. We 
just didn’t have 60. To me that is an in-
justice. 

Some of my colleagues will talk from 
time to time about Miguel Estrada. I 
see that the Senator from New York, 
Senator SCHUMER, is here. Senator 
SCHUMER called Mr. Estrada ‘‘a far 
right stealth nominee, a candidate who 
will drive the Nation’s second most im-
portant court out of the mainstream.’’ 
Mr. President, we cannot allow the pol-
itics of personal destruction, evident 
by this statement by the Senator from 
New York, to continue to infiltrate our 
judicial nomination process. After 2 
years of refusing to vote, that was 
enough injustice without these gross 
mischaracterizations. 

I will tell you what Virginians across 
the Commonwealth are saying. The 
Fredericksburg Free Lance Star said 
that ‘‘the filibusterers are abusing the 
Senate’s advice and consent role under 
the Constitution’’ and that ‘‘Senate 
Democrats need to stop snacking on 
sour grapes and give this President his 
due.’’ 

The local newspaper in Staunton, 
Virginia, said: ‘‘Regarding filibustering 
engaged in by Democrats in the U.S. 
Senate to block Bush’s judicial picks, 
either vote them up or vote them 
down, then live with the consequences. 
Filibustering is one of the least palat-
able tactics politicians can engage in, 
one which only serves to bolster the 
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public’s lack of confidence in our elect-
ed representatives. It’s no accident 
that the word ‘‘filibuster’’ derives from 
a Spanish term for pirate—
‘‘filibustero.’’ It’s an apt description 
for a process whereby politicians seek 
to board and hijack the legislative 
process.’’ 

The Richmond Times Dispatch said: 
‘‘According to the ‘‘gold standard,’’ 
each [of President Bush’s] candidate’s 
ability to serve on federal appellate 
courts is impeccable. Yet [Senator] 
LEAHY and his calculating cohorts pre-
sume the judicial nominees’ perceived 
ideology to be more important than 
their ability—and have resorted to 
stall tactics perfected decades ago on 
the Carolina hardwood.’’ That is bas-
ketball terminology for those who 
don’t remember the four corners. 

From the same newspaper:
Miguel Estrada did not deserve such shab-

by treatment. No one does.

The Manassas Journal Messenger ar-
gues:

The worst part about the Democrats’ con-
tinued stonewalling on Federal judicial 
nominations is the legacy that it leaves.

The Winchester Star, a newspaper 
owned by a former Senator who served 
as a Democrat and an independent, 
Harry F. Byrd, Jr., predicted that:

The precedent set here is ghastly. If this 
threat continues to go unchallenged, advice 
and consent in the future will be tantamount 
to obstruct and destroy.

And just last month that same paper 
said:

The constitutional prescription of a simple 
majority for confirmation no longer applies. 
A 60-vote supermajority . . . is now standard 
operating procedure in a process held hos-
tage by a liberal minority.

They went on to call the Democrats’ 
actions ‘‘lamentable’’ and ‘‘reprehen-
sible.’’ 

Mr. CORNYN. Will the Senator yield 
for a question? 

Mr. ALLEN. I yield to the Senator 
from Texas. 

Mr. CORNYN. The Senator has 
talked about Miguel Estrada and his 
admirable qualities, the fact he emi-
grated here as a young man at 17, bare-
ly spoke the English language, and yet 
rose to the top of his profession and, 
indeed, represented the United States 
Government before the highest Court 
in the land in 15 cases, which is a re-
markable professional accomplish-
ment. But you also alluded to the com-
ments made by our colleague from New 
York, and you gave us some quotes 
about the nature of President Bush’s 
judicial nominees. I believe at another 
time he accused the President of load-
ing up the judiciary with rightwingers 
who want to turn the clock back to the 
1890s and warning that America is 
under attack from the hard right, the 
mean people. They have the sort of pat-
ina of philosophy, but underneath it is 
meanness, selfishness, and 
narrowmindedness. 

If I may ask the Senator, how in the 
world can you reconcile the public 
record of Miguel Estrada and this sort 

of characterization? Do you have an ex-
planation for what is happening here?

Mr. ALLEN. There is no justifiable 
explanation. Miguel Estrada is a person 
of very calm demeanor. He is very mild 
mannered and soft spoken. He is one 
who, throughout the entire nomination 
process, was willing to subject himself 
to whatever written interrogatories 
submitted to him by Senators. He was 
willing to and did meet one on one with 
Senators. So that characterization is 
not accurate. 

Do you know what that characteriza-
tion is? It is pure politics. It doesn’t 
matter what the truth is because they 
have not justified it. What is unfortu-
nate about statements such as that is 
that it is the politics of personal de-
struction. We should rise above that. 

I say to the Senator that my very 
first speech on the Senate floor was 
about judges. I said that I care about 
treating people as individuals rather 
than partisans. I spoke about Roger 
Gregory. President Clinton had ap-
pointed him as an recess appointment. 
This had many Republicans, under-
standably, infuriated. I examined and 
talked to Roger Gregory to determine 
his judicial philosophy. I studied his 
records of accomplishment, considered 
his temperament, and all of the at-
tributes judges who are appointed for 
life should have. You have to be sure 
you are not going to end up with some 
judge who is a radical one way or the 
other, an activist, but rather one who 
interprets the law and applies the facts 
of the case, rather than inventing or 
creating laws. My first speech was to 
say, ‘‘let’s rise above that and to be 
statesmen.’’ 

I found Roger Gregory to be very 
qualified. The first thing I said to 
President Bush when he asked me my 
thoughts on this nomination was that I 
had interviewed judges for various po-
sitions when I was Governor and that 
one can never be absolutely sure about 
a nominee. But I told President Bush 
that I felt that Roger Gregory truly 
had the right philosophy and capabili-
ties, and I hoped he would appoint him. 
And President Bush did. 

That is an example of rising above 
partisanship, rising above this picky, 
partisan process in the Senate, which 
denies an opportunity for me, as a Sen-
ator, to vote up or down. But it also de-
nies the American people the account-
ability and responsibility they expect 
for their Senators. 

Mr. CORNYN. Will the Senator yield 
for one other question? 

Mr. ALLEN. Yes. 
Mr. CORNYN. The Senator has char-

acterized what he thinks is happening 
here in terms of these attacks on quali-
fied nominees, such as Miguel Estrada. 
I just wish to ask the Senator this. We 
all know, in order to get to the Senate, 
we have to run for election; and I just 
ask the Senator what his reaction is, 
or whether he would include this in the 
category of petty partisan politics that 
he just described in terms of the way 
Miguel Estrada has been attacked. 

Most recently, in a fundraising elec-
tronic newsletter to potential donors, 
the chairman of the Democratic Sen-
atorial Campaign Committee, our col-
league from New Jersey, recently ac-
knowledged—he boasted that the cur-
rent blockade of judicial nominees is 
‘‘unprecedented.’’ But the context in 
which he used that is to raise money 
for Democratic candidates to the Sen-
ate and the statement we are hearing 
on the floor regarding the figure 168 to 
4, that they have only blocked 4. But at 
the same time we see they are using 
these unprecedented filibusters to 
block the highly qualified nominees of 
the President. Is that what you would 
characterize as a political use of this 
obstructionism of President Bush’s 
nominees? 

Mr. ALLEN. It is worse than that. I 
was not aware of that, I say to the Sen-
ator from Texas. That is more than 
just petty partisan politics. That is dis-
gusting. This will lead to a continual 
downward spiral of our constitutional 
responsibilities. You can say you are 
against a judicial nominee, but to use 
it to brag and to admit that it is un-
precedented in an attempt to raise 
money—to me, that is the sort of retal-
iation and retribution that is a real 
loser, and not just to Republicans or 
Democrats; the real loser is the justice 
system of the United States, which has 
been the pinnacle of the protection of 
our liberties and freedoms under the 
Constitution, which was created and 
designed to protect our God-given 
rights.

Mr. INHOFE. Will the Senator yield 
for a question? I know his time is run-
ning out. 

Mr. ALLEN. Yes. 
Mr. INHOFE. I have been observing 

this all night long and all of these legal 
scholars. I admire you so much, al-
though I have to admit I have often 
said that perhaps one of my best quali-
fications for being a Senator is that I 
am not a lawyer. When I read the Con-
stitution, I know what it says. It is 
very clear what it says. It says advise 
and consent. It is a very important 
process. 

The reason I wanted the Senator to 
yield is you have been justly talking 
about the qualities of Miguel Estrada. I 
have met him, too. He is such a humble 
man. When you hear the horrible 
things said about him, it makes you 
cry inside. There was one thing that all 
of these nominees the President nomi-
nated have in common, and that is 
they are also eminently qualified. You 
have talked about his qualifications. 
Besides that, he worked in both the 
Bush and Clinton administrations. 

Also, look at the rest of the nomi-
nees. William Pryor is the youngest at-
torney general at the time he was ap-
pointed and was nominated by the 
President. He has the highest ranking 
of the American Bar Association. Pris-
cilla Owen has the highest ranking of 
the ABA. In 2000, she won 84 percent of 
the vote. She was supported by three 
former Democrat judges from the 
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Texas Supreme Court. Judge Pick-
ering—99.5 percent of his cases were af-
firmed and not appealed. 

I think we are talking about people 
who the President has done such a 
great job of singling out and finding, 
the most highly qualified people. I 
wanted to ask you that question. Isn’t 
it true that everything you have said 
about Miguel Estrada and his qualifica-
tions is true about all these nominees? 

Mr. ALLEN. It is. I very much agree 
with the Senator from Oklahoma. 
Miguel Estrada, Priscilla Owen, Judge 
Pryor, Judge Brown, and Judge Kuhl—
they all have impeccable records. They 
have different experiences but great ex-
perience, and they are highly rec-
ommended by the people who know 
them best. This is a great way of judg-
ing their capabilities. Nonetheless, the 
facts don’t seem to matter. 

I close and say we need to act in ac-
cordance with the Constitution. The 
Constitution is important. Account-
ability is important. Fairness and jus-
tice are important. As a matter of prin-
ciple, our judicial nominees deserve a 
fair and simple up-or-down vote. These 
nominees are individuals who are im-
portant for the function of justice in 
these various courts. And it is not just 
these three; there are others being ob-
structed. 

I ask my colleagues to show some 
guts. Stand up and vote yes or vote no. 
Act responsibly. Since I started off 
with a Charlie Pride admonition and, 
unfortunately, we have not been able 
to ‘‘Kiss an Angel Good Morning’’ here 
on the Senate floor, why don’t we fol-
low Aaron Tippin’s advice that ‘‘you 
got to stand for something.’’ So why 
don’t you stand. Vote yes or no on 
these judges but vote. 

Thank you, Mr. President. I yield the 
floor.

The PRESIDING OFFICER. The ma-
jority’s time has expired. 

Who yields time? 
The Senator from New Mexico is rec-

ognized. 
Mr. BINGAMAN. Mr. President, let 

me first compliment my colleague 
from Virginia for his vast knowledge of 
western song lyrics. I think he has re-
cited several of his favorite lyrics. I al-
ways preferred the famous western 
song ‘‘Who Drank My Beer While I Was 
in the Rear.’’ That always seemed to be 
one that isn’t played near enough. I am 
sure that is part of the Senator’s rep-
ertoire. 

Let me comment on a few of the 
things the Senator said. First, he said 
that justice delayed is justice denied; 
there is a terrible burden we are put-
ting on the American people by not 
filling these judgeships. 

Let me call to the attention of my 
colleagues what has happened as far as 
judicial vacancies during the last 8 
years. You can see from this chart 
that, in January of 1995, there were 63 
judicial vacancies. That was when the 
Republican majority was here in the 
Senate. That number increased to 110 
judicial vacancies by January of 2002. 

At that time, the Democrats took 
the majority in the Senate and the 
number came down precipitously, down 
to 60 vacancies by the time the Repub-
licans gained control in the Senate 
and, at that point, of course, it has 
continued to go down. So now, in Janu-
ary of 2004, the expectation is that we 
will have 40 judicial vacancies. 

This is the best record as far as fill-
ing judicial positions, vacancies, of the 
Senate in many years. We have fewer 
vacancies today and will have fewer by 
the end of this year than we have had 
for a very long time. So we do not have 
this problem that the public is being 
denied judges, judgeships. 

I am very proud of the record of ac-
complishment that we have achieved so 
far in this Congress. I think we have 
approved a great many judges. We have 
approved a great many of this Presi-
dent’s judges. This other chart, which 
has been up several times during last 
night’s discussion says the whole 
thing. It basically makes the point 
that we have approved 98 percent of the 
judicial nominees who have been sent 
to us. 

In my State, we have approved sev-
eral very good nominees for Federal ju-
dicial positions. I have supported 
those. As I indicated earlier, those 
nominations were brought forward, in 
my view, in the way the system is sup-
posed to work. That is a system where-
by the President and the White 
House—the President’s legal counsel—
essentially contacted me, as well as, of 
course, Senator DOMENICI, my col-
league, and assessed our views with re-
gard to people they were intending to 
nominate. That is the way the system 
is supposed to work. That is what ad-
vice and consent has come to mean and 
should mean in our system. The Presi-
dent seeks advice, the Senate gives its 
consent, or withholds its consent. 

I have been very pleased to give my 
consent to the nominations that the 
President has chosen to send forward 
with regard to nominees for judicial 
positions in New Mexico. I also know 
and would like to say that I have as-
sumed—and I continue to assume—that 
after my advice is requested and after 
my consent is sought, that if I had 
strenuously objected to some of those 
nominees and had stated so, the Presi-
dent at that point would decide to go 
ahead and choose someone else.

In my State, we have a great many 
people who are practicing attorneys, 
who have held key positions in our 
State in various capacities, who are 
qualified to serve as Federal judges. 
That is one of the great strengths of 
our legal system. I am sure that is true 
of every State in the Union. If one of 
those individuals, for some reason, is 
not the appropriate choice and Sen-
ators from the State involved deter-
mine that, then the President should 
take that into consideration. 

My colleague from Virginia talked 
about being consulted by the President 
about Roger Gregory before the Presi-
dent made a decision on that appoint-

ment. That is entirely appropriate. 
That is the way the system ought to 
work. The President and his legal 
counsel should be consulting Senators 
about the appropriateness of various 
candidates for judicial office before the 
nominations are sent to the Senate for 
consideration. 

I think the reason we are here to-
night, the reason there is angst about 
this issue about these four judges who 
have not been confirmed, the 2 percent, 
is because as to those 2 percent we did 
not have that consultation. The mem-
bers of the Judiciary Committee, the 
ranking member of the Judiciary Com-
mittee, Senator LEAHY, the other mem-
bers of the Judiciary Committee on the 
Democratic side, did not have that op-
portunity to be consulted, and nomina-
tions were sent forward that, in fact, 
were not acceptable, were not strongly 
supported, had no support, and had 
strong opposition to them. Accord-
ingly, we have agreed not to move for-
ward with those nominations, which I 
think is entirely appropriate. 

The notion that the Senate should 
have the right to consent—and that is 
contained in article II, section 2 of our 
Constitution—implies in it the idea 
that the Senate should have the right 
to withhold its consent, and that, in 
fact, we have exercised that right with 
regard to 4 of the 172 nominees who 
have come to the Senate floor so far for 
consideration. That is a pretty good 
record for this President. I think this 
President has done much, much better 
than the previous President in getting 
his nominees confirmed. 

There was great frustration on the 
part of many of us in the prior admin-
istration, and it has been expressed 
here on the floor, that very good nomi-
nees were being sent forward by Presi-
dent Clinton and were not afforded a 
hearing. It was not as though there 
were objections that would be ex-
pressed, there were not articulated ob-
jections. It is just that they would not 
be given a hearing because of some 
view by some Member that the person 
should not be entitled to a hearing be-
fore the committee. 

That practice has not been followed 
with regard to President Bush’s nomi-
nees. We did not follow that when the 
Democrats were in the majority in the 
Senate, since President Bush has been 
in office, and, of course, it is not being 
followed at this time. 

Let me put this in a larger context, 
which is something we have tried to do 
here during the recent hours; that is, 
the context that we have major issues 
facing our country today. There is sig-
nificant work—undone work—still cry-
ing out for attention in the Senate be-
fore this session of Congress is over. 
The majority leader tells us we will ad-
journ on November 21. That is a week 
from tomorrow. I don’t know if we will 
make that deadline or not. We have 
had other deadlines that have not been 
made. But that is the schedule as we 
now know it. We will adjourn a week 
from tomorrow, and we are essentially 
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wasting this week talking about a set 
of issues that have been talked about 
and talked about and talked about dur-
ing recent months. 

I hope that before we leave this year, 
we will not only finish the appropria-
tions bills, which clearly need to be 
done to keep the Government func-
tioning; I hope we will also conclude 
work on a Medicare prescription drug 
bill, which will preserve the Medicare 
system but which will provide a gen-
uine benefit to Medicare recipients. I 
am informed that some time—perhaps 
by the end of the week—we will have 
some better indication as to what reso-
lution is finally coming out with re-
gard to those issues that have been in 
conference.

I hope, also, we get a decent Energy 
bill. I have complained repeatedly 
about the process that has been fol-
lowed with regard to the Energy bill 
because Democrats have been excluded 
from those conference meetings. But I 
still hold out hope that the final prod-
uct, which we have been assured we 
will be able to see 48 hours before the 
final meeting of the conference—I am 
informed—I still hold out hope that 
final product will be something that 
will be good for the country and, on 
balance, will be a step forward. I don’t 
know that that is the case. Until we 
see the bill, we will not know that is 
the case. We don’t know what is being 
put in the bill that was not in the Sen-
ate-passed bill. We don’t know what is 
being put in the bill that was not in the 
House-passed bill. But clearly there is 
important work the Senate needs to be 
doing. 

We have very few days in which to 
accomplish that work. I regret that we 
are spending so much time on this sin-
gle issue. Frankly, in my State, if I go 
around New Mexico and ask people 
what do they think we ought to be hav-
ing all-night sessions to resolve here in 
the Congress, this would be a very dis-
tant item on the list of priorities. I 
think the first priority would probably 
be, Why don’t you do something sig-
nificant on the health care crisis? Why 
don’t you do something about the 44 
million people who have no health care 
coverage in this country? That number 
continues to rise. 

I have served in the Senate now for a 
little over 20 years, and that number 
has risen during most of that time. We 
have not acted effectively to deal with 
that health care crisis and, accord-
ingly, we have a great many people in 
my State who do not have access to 
quality health care, do not have access 
to affordable health care. We need to 
do something about the cost of health 
care. We need to do something about 
the availability of health care. 

Of course, we need to do some things 
to try to maintain our job base, the 
jobs about which we all are concerned. 
We have lost over 3 million jobs since 
this President came into office. I am 
glad to see we are finally, now, in the 
last month, beginning to see some jobs 
created on a net basis. We created more 

jobs last month than we lost. I hope 
that will continue. It is going to have 
to continue for some period before we 
are at a break-even point. But I hope 
we are at a break-even point in the 
near future because, clearly, there are 
a lot of people looking for jobs, looking 
for good-paying jobs, and we see too 
many of those jobs going overseas, too 
many of our better paying jobs, par-
ticularly manufacturing jobs, leaving 
for other parts of the world. 

My colleague from New York is here. 
He is a member of the Judiciary Com-
mittee and has been intimately in-
volved in these issues related to judi-
cial nominations. I know he spoke last 
night. He is ready to speak again and 
give his views on this issue, so I will 
yield the remainder of my time to him.

The PRESIDING OFFICER. The Sen-
ator from New York. 

Mr. SCHUMER. Mr. President, I 
thank my colleague from New Mexico 
for, as usual, his thoughtful, balanced, 
and fair remarks. 

We have, I guess, now been debating 
13 hours 45 minutes here. I don’t think 
too many new arguments have come 
out. I don’t think we have accom-
plished anything. But let’s proceed, al-
though I couldn’t agree more with my 
colleagues that we could have devoted 
some of this time to speaking about 
issues we have not debated on the floor 
at length—jobs, the yearning of the av-
erage American to have a secure and 
good job; health care, and the millions 
who are not covered and millions more 
who are covered and cannot afford 
health care; even a debate on the war 
in Iraq, where we are going and what 
we should be doing. It would be far 
more instructive and illuminating to 
the American people than what we 
have done here. 

But we are here, and I think we 
should be talking about the judicial 
nominations. One point I make, just 
before getting into the substance: We 
heard some paeans to Miguel Estrada; 
Horatio Alger, we heard. He is a bright 
man of accomplishment, but let’s be 
fair here. His father was a banker in 
Honduras. He came from a privileged 
background. America welcomes people 
of all backgrounds. That is wonderful. 
But the bottom line is he was not typ-
ical of an American immigrant. His fa-
ther was a banker, they were part of 
the Honduran elite. The Senator from 
the other side said he didn’t speak 
English when he came here. We think 
he probably did. 

But Horatio Alger? No. Horatio Alger 
was somebody who started off poor. 
There are indeed, I would like to in-
form my colleague from Virginia, mil-
lions of immigrants who came here 
poor as church mice and struggled and 
worked their way up. It is sort of inter-
esting that the hero to those on the 
other side is a wealthy Honduran who 
became a wealthy American—that is 
the modern-day Horatio Alger story. 
So let’s be straight here. 

Miguel Estrada, to be fair, is a very 
bright man. But just because he is 

bright and just because he came from a 
good background doesn’t give him 
carte blanche to become a judge. He 
didn’t answer any of our questions. 
How many Americans would get a job 
if they told the boss: I refuse to fill out 
the questionnaire. I don’t want to an-
swer that question. 

These were not esoteric questions; 
these were not demeaning questions; 
they were very simple questions: What 
is your view of the first amendment 
and how expansive it ought to be? 
What is your view of the commerce 
clause? The very things on which he 
would opine as a judge. 

These have been regarded as legiti-
mate questions from the day of the 
founding of the Republic. Let me say, 
why are my colleagues so appalled that 
we would ask such questions? I will tell 
you why. It is very simple. Because 
this President, George Bush, despite 
his wanting his image to be moderate, 
on the issue of judicial nominations 
has been the most hard right President 
we have seen. His nominees are not 
mainstream, many of them. 

People on this side of the aisle have 
voted for many of them with whom we 
do not agree. But when some go so far, 
we believe the Founding Fathers al-
most importune us to question them 
thoroughly, and to block them if nec-
essary. 

Again, this chart, I would say to the 
American people, says more than all 
the words and rhetoric and name call-
ing we have heard from the other side: 
168 to 4. 

Is the process broken down? No. Is 
the process so much so that a reason-
able judge can’t get through? Obvi-
ously not, unless you think George 
Bush is not nominating any reasonable 
judges. 

What has happened here? There is 
such anger on the hard right that they 
can’t get every single judge they are 
pushing many on the other side, 
against their own will, to engage in 
performances like we have seen over 
the last 14 hours. We want every single 
judge approved. That is their goal. 
That is the goal. And then we come up 
with the arguments. 

So we went through this last night. 
Filibusters are OK, as long as they fail. 
That makes no sense. We have had fili-
busters in the past. We have had six of 
them, four by the Congresses in the 
1990s and 2000. If a filibuster is wrong, 
it should be wrong whether it passes or 
it fails. 

But then look at the other argument. 
Over 50 judges were blocked by the 
other side. We didn’t hear any speeches 
about Constitution in crisis. They 
weren’t even giving hearings. 

The logic defies me: It is OK to block 
judges by not giving them hearings, 
and it is OK to filibuster as long as you 
fail; the only thing that is wrong is to 
have a filibuster succeed and that 
brings the Constitution in disrepute 
and brings the Republic to its knees. 

My colleagues, that argument does 
not hold up in first year law school. It 
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is just totally hypocritical and con-
tradictory. It is saying, I want my re-
sults so I am making whatever argu-
ment it takes. Sort of like the judges 
we don’t want. A little like Justice 
Brown’s way of arguing—of deciding 
cases. Blocking is not bad because they 
blocked 50 of them and there was no 
outcry. Filibusters aren’t bad because 
they filibustered six of them, or four of 
them, and that was just fine. 

So let’s be honest here. For some rea-
son, there is white hot anger among a 
small, narrow group of people that 
they can’t get every judge. Again, I 
welcomed—I don’t think this serves 
our time well—but I welcome it, in the 
sense that all of those talk shows and 
all of those radio programs and all of 
those editorial boards leave out the one 
overwhelming fact, which is 168 to 4. 

I will march in parades in conserv-
ative parts of my State and once in a 
blue moon—most people don’t care 
about this issue, to be honest, com-
pared to the things that make their 
lives better, compared to the relief 
American families want when they sit 
down at the dinner table on Friday 
night to figure out how to pay these 
bills. But the occasional time some-
body called out, ‘‘Why are you blocking 
the President’s judges?’’ because they 
listen to the radio or read a biased arti-
cle in the editorial pages, I would say: 
‘‘We approved 168 to 4,’’ whatever the 
number is, and they say, ‘‘Oh, OK.’’ 

You can do all the sophistic argu-
ments you want, how many angels are 
on the head of a pin, say this way to 
block judges is OK. 

By the way, I would like one of my 
colleagues to defend, in the 30 hours we 
have, was it all right to block the 50 
judges of President Clinton? Was that 
OK? Do we ignore that fact? It is not 
ancient history; it was in the last dec-
ade. Was that OK? I would ask any of 
my colleagues to answer that. 

Then I would ask them to point out 
to me when Senators on the Repub-
lican side of the aisle launched filibus-
ters, who got up and complained and 
said the Constitution was being vio-
lated? 

No, no, no. The arguments here, 
again, are outcome determined. There 
is no internally consistent logic. It just 
says: We want all the judges; we will 
take whatever argument it takes. 
When they originally put forward 
Miguel Estrada, they said he was a 
rags-to-riches case, and then of course 
the facts came out. Now he is Horatio 
Alger: Honduran banker’s son becomes 
successful American lawyer. I don’t 
know if that is going to tug at the 
heartstrings of most Americans. Most, 
I think, would say Horatio Alger is the 
person who came here penniless and 
worked in a factory, who tried to 
struggle to provide for his family, who 
started a small business and struggled, 
the whole family worked in it and then 
they got a little money, and they got 
richer and God bless America. That is 
what is wonderful about this country. 

But again, whatever argument fits. Is 
there a solution to this conundrum? 

Obviously, there is. There is. It is to 
follow the Constitution, not to come up 
with this idea that somehow, buried in 
the Constitution—by the way, that is 
not being literalist. When my col-
leagues say the Constitution says you 
can’t filibuster a judge, they are read-
ing words into the Constitution. I be-
lieve in a flexible Constitution. I think 
most people do in the 21st century. But 
if you want literal reading of the Con-
stitution, find the word ‘‘filibuster.’’ 
Find me the number 60. Find me the 
sentence that says everything in the 
House and Senate, or just the Senate, 
should be supported by majority rule. 

If majority rule were so important, 
then we should not have committees 
because when committees block judges, 
as they did, we don’t even know what 
the majority thinks. The Senate has a 
very important function in this Repub-
lic. It has had for 200-some-odd years. 
It is to be, as Madison put it, the cool-
ing saucer. 

As I mentioned last night, I didn’t 
have qualms about some of my col-
leagues trying to stop Judges Paez and 
Berzon. The Ninth Circuit is a very lib-
eral circuit. It is too liberal for my 
taste. To put more liberal judges on 
there probably didn’t increase the bal-
ance. That is why this year I supported 
the nomination of Judge Bybee, Jay 
Bybee. I don’t agree with him on al-
most anything, but on the Ninth Cir-
cuit to have a hard right conservative 
is probably a good thing. 

My view is there ought to be modera-
tion on the courts. And probably it is 
great to have one Justice Scalia on the 
Supreme Court and one Justice Bren-
nan. You should not have five of either. 
Judges should not be at the extremes 
because they are the ones who tend to 
make law. 

We have a nominee coming up Fri-
day, Justice Brown, who wants to go 
back and reratify the Lochner decision 
that has been in disrepute for 70 years. 
Is that justice, someone who is inter-
preting the law? Lochner, which said a 
State couldn’t pass a law that said 
bakery workers could work only 60 
hours a week? We have come a long 
way since then. 

But it is true, there are some in 
America who say: We don’t want the 
Government doing anything. If I am a 
businessman, I should be able to do 
whatever I want. I should be able to 
pollute the air. I am a self-made per-
son. Or I should be able to take my 
property and do exactly what I want 
with it—no zoning. 

That is a view, certainly a view that 
can be argued in this Chamber or any-
where else. It is not the view close to
the mainstream of the American peo-
ple. 

So the bottom line is a very simple 
one. We believe—it may drive some 
crazy, but we believe we are defending 
the Constitution. We believe that 
through whatever sophistry and sophis-
tic arguments we hear that every one 
of the President’s judges should be ap-
proved does not do justice to this won-

derful document, this living, breathing 
document, the Constitution. We believe 
that if the only way you were to reject 
a judge was because the judge didn’t 
have high enough grades in law school 
or because they smoked marijuana 
when they were in college, it would de-
mean the process. We believe that ask-
ing questions about a judge’s judicial 
philosophy—that is what is at the core 
of what makes a good judge. We believe 
that when a President brings ideology 
into the nominating process—we 
didn’t, he did, and he said it. To his 
credit, he was honest. He said he is ap-
pointing judges in the mold of Scalia 
and Thomas. That wasn’t about their 
law school grades or diversity; it was 
about a philosophy: Let’s take the 
courts and change the way they view 
things. 

We believe that our examination of 
these nominees and their views, and 
what they do as judges, is not only ap-
propriate but obligatory. 

I say this to the American people, to 
those of you who may be watching here 
at 7 in the morning. Judges have a tre-
mendous effect on all of our lives. It is 
hard to see because it is not like a de-
bate here in the Senate, this wonderful 
institution, or the President deciding a 
policy. It is done on a case-by-case 
basis. That is the beauty of this coun-
try. But that can determine, if you are 
a woman or a minority or disabled, 
what kind of discrimination might be 
allowed to exist against you. They can 
determine, if you are a worker, what 
kind of structure there is to protect 
your rights. 

The PRESIDING OFFICER. The time 
of the minority has expired. 

Mr. SCHUMER. Thank you, Mr. 
President. 

The PRESIDING OFFICER. Who 
seeks time? 

The Senator from Texas. 
Mr. CORNYN. Mr. President, I have 

to give my colleague from New York 
credit. He is a determined, articulate 
advocate of his point of view. The prob-
lem is the facts just don’t sustain that 
point of view. This has been refuted 
time and time again, but we see the 
same charts being trotted out time and 
time again that just are proven not 
true by the facts that we all know. I 
want to talk a little bit about those 
facts. I want to talk a little bit about 
what Democrats in the past have said 
about filibusters and their conviction 
that they should never occur and that 
they are, in fact, unconstitutional. In 
fact, those are the arguments we are 
making today, and we will use their 
own words to prove it. 

My colleague from New York time 
and time again trots out a chart that 
claims that a number of judicial nomi-
nees have been filibustered by Repub-
licans when in fact, those same nomi-
nees have been confirmed and are 
today sitting on the Federal court. 
How he can claim that what a Demo-
crat minority is doing to Miguel 
Estrada or Priscilla Owen, Janice 
Brown, Carolyn Kuhl, Bill Pryor, and 
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Charles Pickering is somehow the same 
thing Republicans did in the past is 
just disingenuous at best. 

He claims that Stephen Breyer was 
filibustered. The last time I checked, 
Stephen Breyer sits on the U.S. Su-
preme Court. You go down his list, and, 
frankly, the chart is not worth the 
paper it is printed on. 

Don’t take my word for it. Listen to 
the words of TOM DASCHLE on January 
30, 1995. The minority leader said:

The Constitution is straightforward about 
the few instances in which more than a ma-
jority of the Congress must vote: A veto 
override, a treaty, and a finding of guilt in 
an impeachment proceeding. Every other ac-
tion by the Congress is taken by majority 
vote.

That is our position. They are deny-
ing those very words here today. 

I just hope the American people are 
listening, even though the hour is early 
and even though we have been talking 
for a long time now. 

My question is, should we believe you 
today or should we believe what you 
said in 1995, Senator DASCHLE, when 
you said, other than a veto override, a 
treaty, or a finding of guilt in an im-
peachment proceeding, every other ac-
tion in Congress is taken by majority 
vote? 

I believe he was correct then and be-
cause of the politics of the moment he 
is not correct today. 

Senator TOM HARKIN, in 1994, said:
I really believe that the filibuster rules are 

unconstitutional. I believe the Constitution 
sets out five times when you need majority 
or supermajority votes in the Senate for 
treaties, impeachment.

We could go down the list: 
Lloyd Cutler, White House Counsel 

under President Carter and President 
Clinton; Senator BIDEN; Senator 
BOXER; Senator FEINSTEIN; and Senator 
KENNEDY. Senator KENNEDY said: 
‘‘Nominees deserve a vote.’’ He is not 
saying that here today. He is voting to 
obstruct a vote where a bipartisan ma-
jority of the Senate stands ready to 
confirm these nominees. Senator KEN-
NEDY said: ‘‘Nominees deserve a vote. If 
our colleagues do not like them, vote 
against them.’’ 

I would prefer the Senator KENNEDY 
of that era because I think he was right 
then. None of our colleagues on the 
other side of the aisle have made any 
explanation for why they have changed 
their position on what the Constitution 
means. But yet we have heard from 
Senator ALLEN and others that the 
characterization we are hearing from 
the other side about these fine judicial 
nominees is nothing more than poli-
tics. 

The Senator from New Jersey, Mr. 
CORZINE, in a moment of stark candor, 
had this to say. This was an e-mail he 
sent to prospective donors to the 
Democratic Senatorial Campaign Com-
mittee. He said:

Senate Democrats have launched an un-
precedented effort.

How he could call it unprecedented if, 
in fact, as Senator Schumer and others 

have said, it hasn’t happened in the 
past? Senator CORZINE, I guess, is 
guilty of telling the truth here. He 
said: 

Senate Democrats have launched an un-
precedented effort by mounting filibusters 
against the Bush administration’s most rad-
ical nominees. Senate Democrats have led 
the effort to save our courts.

Of course, we understand what is 
going on. This is about raising money. 
This is about stirring people up by 
throwing them some red meat. We all 
understand what is going on. The 
American people understand what is 
going on, that this is about politics. 
This is not about politics as usual, this 
is about politics at its worst. 

The reason I say that is not because 
it is unusual for us to disagree in this 
body. In fact, that is one of the things 
I love about this body—that any Sen-
ator can stand up and talk about what 
they truly believe to be in the best in-
terests of this country. We know many 
times there are disagreements. But 
then ultimately we have a vote because 
we believe in majority rule in this 
country. That, in fact, is what distin-
guishes this form of government from 
others—that sooner or later, after we 
have talked—and we have talked about 
some of these nominees for 21⁄2 years or 
more—but sooner or later, we vote. 
Sooner or later, we vote. That is what 
democracy is about. That is not what 
is happening with regard to these fili-
busters, and it is wrong. 

The thing that really concerns me—
there are a lot of things that concern 
me about this process. I believe it is 
not simply in need of tinkering. I think 
the system is broken down completely 
and we need a fresh start. 

Together, myself along with my col-
leagues who are new Members of this 
body who have been here now for just 
about a year, we sent a letter to the 
majority leader and the minority lead-
er, the chairman and ranking member 
of the Judiciary Committee, and said: 
We are really not interested in this 
game of tit for tat or recrimination, 
pointing to the past and saying we 
were entitled to treat President Bush’s 
nominees today badly because we be-
lieve you treated President Clinton’s 
nominees badly. Frankly, I wasn’t here 
then. I don’t endorse treating any 
nominee badly. These are honorable 
men and women who have been chosen 
by the President to serve in positions 
of important public service, and they 
deserve to be treated better than the 
nominees we are talking about today 
have been treated. Perhaps there were 
excesses in the past. I regret that. Un-
fortunately, I wasn’t here to do any-
thing about it. But I am here today. 

What I believe is that we need a fresh 
start. We need to agree among our-
selves that what has happened in the 
past in terms of the way judicial nomi-
nees have been treated does not reflect 
credit on this institution, and the peo-
ple we are talking about, people who 
have risen to the very top of the legal 
profession and who should be treated 

with honor, it is wrong to treat them 
as common criminals. It is wrong to 
treat them as a caricature of their true 
selves. It is wrong to call them names. 
We can disagree with them. We can 
have a great debate. But ultimately, 
we need to treat them respectfully. 

That doesn’t mean a Senator has to 
vote for them. Every Senator has a 
clear right to vote their conscience—to 
vote up or down. That is really all we 
are asking for today and last night and 
for the remainder of this day, and as 
long as it takes to make clear that 
what is happening is wrong. It is un-
constitutional, as Democrat leaders 
have said in the past—a fact which 
they have apparently forgotten, to put 
it charitably. 

But I think the thing that really con-
cerns me more than anything else—and 
as I have said, there is a lot to be con-
cerned about—is the tactics used 
against some of these nominees, and 
the way they are treated after they 
have volunteered to offer their services 
to the American people on the bench. 

We have seen charts that say 168 to 4. 
As we pointed out before, the real num-
ber, if we are being honest, should be 
zero to 4, zero being the number of fili-
busters against judicial nominees from 
1789 to 2002. That is right. It never hap-
pened before—never in the history of 
the United States of America. It has 
never happened before, until this year. 
This year we have seen four filibusters. 
What has changed? Has the Constitu-
tion somehow changed? For those Sen-
ators who decried filibusters in the 
past and who now embrace them, what 
has changed to cause their change of 
opinion and change of view? I think we 
know what has happened. 

That is why the number should be 
zero to 4—zero filibusters since 1789 
until 2002 and 2004, in this last year, in 
an attempt to block President Bush’s 
highly qualified nominees. 

But as I was saying, where I come 
from we don’t treat people as statis-
tics. Where I come from, if you are 
going to attack someone and call them 
names, you at least give them a chance 
to meet with you and sit down and talk 
face to face. Yet obstructionists have 
time and time again refused to even 
meet with these nominees. Any Mem-
ber of the Senate who would like to 
meet with these nominees and talk 
about their concerns and to see if they 
are justified, to listen to the response, 
has that right, and indeed every Sen-
ator has had that opportunity, but 
many have turned it down rather than 
take advantage of that opportunity 
and reach understandings and then 
vote. 

We have even had this process sink to 
a new low when it comes to embracing 
the idea that a nominee’s personal 
views on religious issues should play a 
role in determining whether or not 
they are fit to serve as a judge. 

I strongly disagree with that con-
cept, and I think all of us should reject 
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it. I believe that when a nominee’s per-
sonal theological beliefs become a le-
gitimate course of debate before the ju-
diciary and before the Senate, when we 
insert ourselves somehow between the 
relationship between an individual and 
their God, we violate both our con-
science and our Constitution. 

I have sensed in the Judiciary Com-
mittee that some of my colleagues are 
genuinely alarmed and uncomfortable 
when a nominee speaks about his or 
her faith in honest terms in the public 
arena. Indeed, it is so rare today where 
people feel free to talk about things 
that are most important to them. 

I would like to read a comment that 
unnerves some of these folks, who are 
uncomfortable with such frank and 
honest discussions. 

We are inspired by a faith that goes 
back through all the years to the first 
chapter of the Book of Genesis. God 
created man in his own image. We on 
our side are striving to be true to that 
divine heritage. We are fighting, as our 
fathers have fought, to uphold the doc-
trine that all men are equal in the eyes 
of God. There never has been, there 
never can be, a successful compromise 
between good and evil. Only total vic-
tory can reward the champions of tol-
erance and decency and freedom and 
faith. 

This was not the comments or the 
testimony of a nominee to the Federal 
bench. These were the words of Presi-
dent Franklin Delano Roosevelt. I seri-
ously doubt that anyone in this body at 
that time took President Roosevelt to 
task for speaking frankly and honestly 
about his deeply held personal religious 
beliefs. President Roosevelt was cer-
tainly within his rights to say that in 
1942, and it is just as right and proper 
that our nominees today express their 
deeply held religious beliefs when they 
are talking about things that concern 
them in response to questions, whether 
it be about abortion or any other issue. 
I wonder today if, testifying before the 
Judiciary Committee, President Roo-
sevelt himself would be challenged for 
these very remarks. 

We have most recently witnessed the 
strident animus directed toward Judge 
Carolyn Kuhl and Attorney General 
Bill Pryor who have faced challenges 
over their religious beliefs, particu-
larly concerning the matter of abor-
tion. Both nominees have, from a legal 
scholar’s point of view, criticized the 
legal analysis used to support the Roe 
v. Wade decision. These nominees per-
sonally hold beliefs that are absolutely 
consistent with their faith and the doc-
trine of their church. Their under-
standing of religion holds to the doc-
trine that abortion is wrong. Yet, still, 
the obstructionists have argued that 
for both of these nominees—and Bill 
Pryor, in particular, who is repeatedly 
challenged over his philosophy and 
deeply held views above all those aris-
ing from his religious beliefs, rendered 
them simply unqualified to be con-
firmed. 

I would point out that these nomi-
nees are hardly alone in criticizing the 

Roe decision as a legal matter. Numer-
ous legal scholars and jurists across 
the political spectrum who call them-
selves pro-choice and pro-life have pub-
licly criticized the legal analysis in 
Roe, and indeed that is what lawyers 
do and judge us do. They parse words. 
They challenge an analysis to try to 
sharpen legal thinking. But Supreme 
Court Justice Ruth Bader Ginsberg, 
who was overwhelmingly approved by 
the Senate, has described Roe as 
‘‘heavy-handed judicial intervention’’ 
that was ‘‘difficult to justify.’’ Allan 
Dershowitz, a law professor from the 
Harvard Law School, described Roe as 
a ‘‘case of judicial activism more ap-
propriately left to the political proc-
ess.’’ Edward Lazarus, former law clerk 
to Justice Blackmun, the author of 
Roe, said that ‘‘Roe borders on the in-
defensible as a decision and, at its 
worst, is disingenuous and results ori-
ented.’’ 

I read these quotes not for any other 
reason except to show that there has 
been over time serious scholarly con-
cern about the legal justification for 
that decision. 

But perhaps more to the point, even 
though Attorney General Pryor and 
Judge Kuhl have criticized the rea-
soning of Roe, they recognize that Roe 
v. Wade is the law of the land. Indeed, 
one of the things I admire most about 
Attorney General Bill Pryor, as the 
Senator from Tennessee noted in his 
comments last evening, is that he has 
said: ‘‘No matter what my personal be-
liefs are, I believe in the morality of 
enforcing the law.’’

Indeed, I believe as a public servant, 
as attorney general, as a judge, it is 
the obligation of a judge to interpret 
the law as written, not as I would have 
it be. Indeed, some of the problem we 
have had is judges who have elevated 
their personal beliefs, their political 
agenda above the law. I submit that a 
judge who is a lawmaker is, in fact, a 
law breaker. 

We understand in this country what 
was settled well over 200 years ago at 
the Constitutional Convention in 
Philadelphia; that is, we have three 
branches of Government. We have the 
Congress or legislative branch, which 
everyone understands. That is the rea-
son we run for election, tell people 
what we believe, and then we are either 
accepted or rejected by the public be-
cause they believe that same way or 
not. But then we have a President, the 
executive branch, whose job it is to 
execute the law that Congress has writ-
ten. Indeed, they are servants of the 
law as well because we recognize they, 
too, must comply with the law and 
that no President is above the law; 
that we are a nation of laws, not of 
men. 

Then there is the judicial branch of 
Government. The Federalist Papers 
refer to the judicial branch as the 
‘‘least dangerous branch.’’ I wonder 
whether James Madison and Alexander 
Hamilton are spinning in their graves 
today when they see what the Federal 

judiciary has become in too many in-
stances, where judges have assumed 
the role of lawmaker, something that 
was anathema to the Framers. 

My point is simply this: People such 
as Priscilla Owen, with whom I served 
for 4 years on the Texas Supreme 
Court, understand that no matter what 
their personal beliefs are, when they 
put their hand on the Bible and they 
take an oath to uphold the law of their 
State and of the United States of 
America, they have a sacred obligation 
not to elevate their personal views 
above the law. Indeed, the judicial phi-
losophy we should all embrace is that 
of a judge who interprets the law and 
not makes law. 

As I said earlier, a judge who is a 
lawmaker is indeed a law breaker be-
cause they violate the fundamental 
commitment that all of us have made 
to enforce and uphold the law, includ-
ing the Constitution that dictates 
those respective roles for the various 
branches of Government. 

When I see people such as Priscilla 
Owen, who received 84 percent of the 
vote in her last election by the people 
of Texas and who has been twice se-
lected to the Texas Supreme Court; 
when I see people such as Justice Jan-
ice Rogers Brown, who was supported 
by 76 percent of Californians in the last 
election in 1998, the highest of four jus-
tices on the ballot; these are not out-
of-the-mainstream judges, unless words 
no longer have meaning. 

I agree with Senator SANTORUM who 
has said, to many it appears that their 
definition of ‘‘mainstream’’ is extreme. 
But these are mainstream judges who 
have received the support of the people 
they currently serve, both in Texas and 
California, because they have faith-
fully interpreted the law. They have 
been true to their oath. They have been 
true to the Constitution. 

We live in a pluralistic society. Peo-
ple across this country have a variety 
of different beliefs on a variety of dif-
ferent matters. Indeed, that is what 
makes this country so great and so 
strong because we believe everyone is 
entitled to believe as they wish, to 
speak and say what they want, but 
that ultimately we are all governed by 
the same rules: the rule of law. 

It does my heart great sadness to see 
that people who have dedicated their 
life to upholding the law are treated so 
shabbily in this, the world’s greatest 
deliberative body, and that reputations 
that have been earned with a lifetime 
of public service are degraded and deni-
grated to the point that we would not 
recognize them; that their families, 
who listen to these unfair and, in some 
instances, scurrilous attacks, must cer-
tainly suffer when they hear the name 
calling and the unfair characterization 
of these good and decent human beings. 

Just one example of this, perhaps, 
has taken us to a new low. This car-
toon appeared in the Black Commen-
tator on September 4, 2003. This was 
displayed at the hearing of Janice Rog-
ers Brown before the Judiciary Com-
mittee, someone who currently serves 
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on the California Supreme Court. I had 
the honor to introduce her to the com-
mittee because her two home State 
Senators refused to do so. But it was 
my honor to do so. 

This is the kind of scurrilous, mean 
attack that is embraced by some who 
oppose these nominees. I know it is not 
necessarily easy to see, but this depicts 
a caricature of President Bush, a pic-
ture of Janice Rogers Brown in the 
most extreme sort of racial stereotype 
you can imagine, Justice Clarence 
Thomas, Secretary of State Colin Pow-
ell, and Condoleezza Rice, National Se-
curity Adviser to the President. The 
President is saying: ‘‘Welcome to the 
Federal bench, Ms. Clarence . . . I 
mean, Ms. Rogers Brown. You’ll fit 
right in.’’ 

Our colleagues on the other side 
would do well to disavow this kind of 
support for the obstruction of these ju-
dicial nominees. Indeed, I would think 
every fairminded and decent human 
being would decry and denounce these 
sort of vial and loathsome tactics. We 
can disagree. We can have different 
points of view. Indeed, I think that is 
what makes this body so unique and so 
important. But we should agree to 
maintain a certain minimum level of 
civility in our discourse and, indeed, 
when there are those who inject this 
sort of scurrilous attack on President 
Bush’s nominees, or anyone else for 
that matter, we ought to stand up and 
say: Unfair, unjustified, and we repu-
diate it. 

Frankly, I have not heard the kinds 
of repudiation that I would expect for 
those who are joining in this obstruc-
tion against Janice Rogers Brown and 
denying her the right to a vote. 

That is all we are asking for, an up-
or-down vote.

The PRESIDING OFFICER (Mr. BEN-
NETT). The Senator from Florida. 

Mr. NELSON of Florida. Mr. Presi-
dent, I have said often what a great 
privilege it is for me to be here and to 
represent the State of Florida. Little 
did I think 3 years ago when I came 
into the Senate that I would be speak-
ing to an empty Chamber at 7:30 in the 
morning. But, indeed, it is a privilege 
to be here and to offer the ideas of this 
Senator and the perspectives. 

It is pretty clear to me that when I 
vote for 172 judges and only 4 of 172 are 
rejected, I am doing my duty. It hap-
pens to be this Senator from Florida. 
Of those 4 who were rejected, I voted 
for 1 of those 4. But the notion that 
somehow this is not being fair for the 
Senate to advise and withhold consent 
on 4 judges out of 172 just seems to me 
to be something that we in the South 
would say is ‘‘just beyond me.’’ 

Mr. President, 172 judges have come 
in front of this Chamber. I have voted 
for 169. I have voted against 3 of those 
judges. Now why? Why did I? 

Well, because what I want is a judge, 
particularly at the level of the appel-
late court, but for that matter any 
Federal judge because they are there 
for a lifetime appointment, they are 

there beyond any kind of influences 
that would remove them from the 
bench save for skulduggery and uneth-
ical behavior, they are there to be free 
to exercise their judgment—in so doing 
that, I want a judge who is open-mind-
ed, who approaches the bench in a fair-
minded way. I don’t want a judge who 
comes to the bench and his mind al-
ready made up. 

In the South we have a phrase for 
that. It is a ‘‘know-it-all.’’ I don’t want 
a know-it-all as a judge. I want a judge 
who has an open mind, who is going to 
listen to the facts, and apply the law. 
That is what the security and sanctity 
of this judicial system is based on: Fair 
and equal justice for all. 

That means that a judge ought to 
have judicial temperament to open 
their mind and not have all the an-
swers as they approach the bench. 

So for this Senator, it is pretty clear, 
when I vote on 172 judges, and 3 of 
those 172 don’t meet my test, and in 
the will of this body, 4 of those 172 
don’t meet the test, it seems to me 
that is a fairly reasonable point of 
view. That is inserting the check and 
balance of the constitutional system 
that is so unique to our system of gov-
ernment, where a legislative branch 
offsets, and checks and balances the ex-
ecutive branch, and so, too, a judicial 
branch offsets and checks and balances 
the other two branches. 

I am delighted to be here with my 
colleague from Oregon today and to 
share the floor as we give some of our 
ideas about this all-night session. It 
was quite a challenge getting here. 
There is a real wind storm in Wash-
ington today. Fortunately, since the 
power went out at my residence, my 
stopwatch and also alarm clock wrist-
watch went off, and I had to stumble 
around in the dark with a flashlight 
and race over here. But I am delighted 
to be here and to join with my col-
league from Oregon. 

Mr. WYDEN. I thank my friend. I 
think he has made a number of impor-
tant points about judges. The fact is, 
there is an alternative path. I think 
about how I have had a chance to work 
with my colleague in the Oregon dele-
gation, Senator SMITH. We have gotten 
judge after judge confirmed because we 
have felt, while some consider it 
quaint, that you ought to try to work 
in a bipartisan way. We have not ap-
plied an ideological litmus test. I think 
what the Senator from Florida is say-
ing is that is the kind of approach we 
ought to be pursuing, to try to find 
common ground to get the Senate to-
gether. 

As I begin my comments this morn-
ing, I will say that I think a lot of 
Americans look at what is going on 
now on the floor of the Senate and say 
that it is sort of like the great wall of 
China, an almost impenetrable barrier 
surrounding a forbidden community 
where their voices just go unheard. 

I know what I hear from my con-
stituents—I have open community 
meetings in all of Oregon’s counties—is 

awfully different than essentially what 
the Senate has been doing through the 
night. 

For example, what I hear about is 
how medical costs are just gobbling up 
everything in sight. I hear, for exam-
ple, about how the crushing small busi-
nesses, scores of them dying to cover 
their people, have been unable to do it. 
I hear about providers, physicians, and 
others leaving the system because of 
inadequate reimbursement. I hear 
about so many who are not poor 
enough for Medicaid, they are not old 
enough for Medicare, and they fall be-
tween the cracks. Again, there is an al-
ternative approach to all of the par-
tisanship. 

The senior Senator from Utah, ORRIN 
HATCH, has worked with me for a num-
ber of years now on the Health Care for 
All Americans Act. It is absolutely 
critical that the Senate get moving on 
this issue because we all understand 
that there is a demographic tsunami 
coming. Millions of baby boomers are 
about to retire in a few years. All of 
the problems we are seeing today are 
going to be multiplied three or four-
fold. 

Yet the Senate isn’t tackling that 
kind of issue because, in effect, things 
have ground to a halt over exactly the 
kind of polarization the Senator from 
Florida has talked about. 

I would hope that as we wrap this up, 
we understand that nothing important 
is going to get accomplished in the 
Senate unless there is an effort to work 
in a bipartisan kind of fashion. 

Mr. NELSON of Florida. Will the 
Senator yield? 

Mr. WYDEN. I am happy to yield. 
Mr. NELSON of Florida. On that 

point, we have been fortunate to have a 
bipartisan approach in Florida with re-
gard to the confirmation of judges as 
well. My senior colleague, Senator 
GRAHAM, as Governor back in 1978 to 
1986, was able to get the legislature to 
pass a series of panels called the Judi-
cial Nominating Commission. This 
would be composed of lay people and 
members of the bar, leaders of the com-
munity who would receive applications 
for a vacant judgeship, and then that 
committee would screen them, inter-
view them, look at their credentials, 
and nominate three, and then the Gov-
ernor would select. That is still law 
today. 

When Governor GRAHAM was elected 
to the Senate in 1986, he started to in-
stitute a similar situation, but rather 
by custom instead of law, in the con-
firmation of nominees to the Federal 
bench. It has worked well, while there 
have been two Senators of the same 
party and, indeed, while Florida has 
had two Senators of both parties. In-
deed, the judicial nominating commis-
sions formed back in Florida nominate 
three for the vacancy. The Senators sit 
down and interview all three of those. 
Now we are operating under a system 
that we have worked out with the ex-
isting Governor of Florida that it will 
be six nominees for the vacancy. 
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Senator GRAHAM and I sit down and 

interview all six, and we make a rec-
ommendation to the White House if we 
have an objection.

Otherwise, the White House then 
goes about and selects which one they 
want. It is a way of working this in a 
bipartisan fashion, with a bipartisan 
commission; and all of our judges have 
gotten through without controversy. 

The fact is exactly what the Senator 
from Oregon says. If you put your mind 
to it and you want to be bipartisan, 
you can have this process work, work 
efficiently, work effectively, and work 
timely in order to have good, fair, and 
open-minded judges. 

Mr. WYDEN. The Senator from Flor-
ida is being logical. Heaven forbid that 
logic break out sometimes in this area 
that is often called the ‘‘logic-free 
zone’’—this area surrounding the Cap-
itol. It just seems that in so many of 
these areas, the institution just takes 
leave of its senses because both of us 
have described a bipartisan way to deal 
with the issue of judges—an approach 
that works in Florida and has worked 
for Senator SMITH and I in Oregon. I do 
not think the Senate has the time or 
luxury for a lot of this pettiness. 

I mentioned the health care issue 
with Senator HATCH that I have felt 
strongly about since my days as co-
director of the Oregon Gray Panthers. 
This demographic revolution is coming 
on us, and the prescription drug issue 
we are tackling now is vitally impor-
tant. But if there is one thing the Sen-
ate has learned, health care is like an 
ecosystem. What you do in one area af-
fects all other areas. Senator HATCH 
and I have pulled together an approach 
that has now gotten the support of the 
Chamber of Commerce and the AFL–
CIO to get back on track for what, re-
grettably, was not finished back in the 
early 1990s. In the health care area, you 
see an alternative path. 

I see my good friend from Virginia 
here, Senator ALLEN. He and I are 
working on at least five major tech-
nology issues right now on the ques-
tion of Internet access, and we are 
working in a bipartisan way with the 
States and localities to ensure that the 
Internet medium is allowed to grow 
and prosper. We have come together on 
nanotechnology, and we are working 
together. 

I want to give some additional time 
to the Senator from Florida because I 
know his schedule is short. If you look 
at the big issues of our day, including 
the health care question, where I have 
outlined what Senator HATCH and I are 
talking about on so many issues that 
are social and ethical; and the tech-
nology question, where it just seems 
fitting that the Senator from Virginia 
is here, Senator ALLEN, my friend and 
partner on so many of these technology 
issues, the Senate has a choice either 
to listen to our constituents and take 
the bipartisan approach that will lead 
to real solutions or continue what is 
seen by most Americans as just small 
food-fight-like exercises. 

I want to give additional time to my 
friend from Florida because of his 
schedule. I appreciate, particularly, his 
outlining, as we have tried to do in Or-
egon—Senator SMITH and I working to-
gether—the kind of bipartisan ap-
proach that the Senator from Florida 
has described in his State for choosing 
judges. 

Mr. NELSON of Florida. Mr. Presi-
dent, I will pick up on that theme the 
Senator from Oregon has mentioned. I 
must say this has been one of the 
greatest experiences, and most enjoy-
able, to get to know all of these Sen-
ators. I must say there is not one Sen-
ator here I do not personally like. I 
must also say that my degree of frus-
tration—and usually if I am frustrated, 
it is with a smile because of enjoying 
my colleagues here so much; but my 
one frustration is that this place is 
way too partisan. And, from time to 
time, this place is way too ideologi-
cally extreme. When you have a coun-
try as big and as broad and as complex 
and as diverse as ours, it is very dif-
ficult to govern this country when it 
becomes highly partisan and ideologi-
cally extreme. It makes it very dif-
ficult for the people who are in the po-
litical center trying to reach out and 
bring people together to build con-
sensus when there is sharp, highly 
charged partisanship and ideological 
extremism. It is very hard to build that 
consensus. 

Mr. ALLEN. Will the Senator from 
Florida yield? 

Mr. NELSON of Florida. I would love 
to yield to my colleague, but it is my 
understanding that, under the rules, we 
are given, in each hour, one-half hour 
for the Senator from Oregon and me to 
make a presentation, and one-half hour 
is given to the Senator’s colleagues to 
make their presentation. It would be 
my intention for Senator WYDEN and I 
to continue our remarks, since we only 
have about 12 minutes left. 

Mr. ALLEN. Mr. President, I thought 
it had been agreed that any speaking 
or questioning I may do would get 
charged against our time in the next 
hour. 

Mr. NELSON of Florida. Mr. Presi-
dent, it is my understanding that I 
have the floor. I have some thoughts I 
want to express. Rather than have 
those interrupted, I prefer to just con-
tinue on. 

The PRESIDING OFFICER. The Sen-
ator from Florida has the floor. 

Mr. ALLEN. Thank you, Mr. Presi-
dent. 

Mr. NELSON of Florida. Mr. Presi-
dent, I thank the Senator from Vir-
ginia, who is one of my favorites here. 
I have the privilege of serving with him 
on a number of committees. 

Back to what I was saying, if we 
would stop this excessive partisan-
ship—you cannot get things done with 
this excessive partisanship. Especially, 
you cannot get it done in a Senate that 
is basically split down the middle, 50–
50. I think it is 51–49 now. So if you are 
going to get anything done, we ought 

to be Americans first, not partisans 
first. That is what part of all this fight 
is. That is what part of this all-night 
session has been. 

Do you know what. The folks out 
there in America—and I think all of 
you know this—don’t like these par-
tisan food fights. 

I would like the perspective of the 
Senator from Oregon on that. 

Mr. WYDEN. Mr. President, I think 
the Senator from Florida and I have 
tried to spend our half hour talking 
about specific ways in which the Sen-
ate, on a bipartisan basis, can come to-
gether to find common ground. Let me 
repeat them as we move to the end of 
our half hour. The Senator from Flor-
ida and I have talked about an alter-
native approach on judges, which 
works in the State of Florida and in 
the State of Oregon. I have talked 
about the health care issue, the issue 
that I feel the most passionate about, 
going back to my days when I worked 
with the elderly, and the wonderful 
help I have gotten from ORRIN HATCH, 
trying to focus on getting the country 
ready for this huge set of population 
changes that is coming. I thought it 
was very fitting that the Senator from 
Virginia was here, Mr. ALLEN, who has 
worked with me on technology issues.

A fourth area—something that is 
fresh in the Senate’s mind—is that just 
a few days ago, we got 80 Senators—far 
more than anyone could have imag-
ined—to support a major natural re-
sources bill dealing with the forest fire 
issue. This is something of enormous 
concern in my part of the country and, 
obviously, all Americans. Our hearts go 
out to the people in California where 
they have had this terrible tragedy. 
Senator FEINSTEIN and Senator COCH-
RAN—I always wanted to work with 
Senator COCHRAN on an issue as chair-
man of the Agriculture Committee. I 
haven’t had the opportunity until now. 
He could not have been more construc-
tive and helpful. I think that is why 
the Senate got 80 votes for that forest 
rebuild. 

So I think the Senator from Florida 
is setting the right tone and certainly, 
in our 20 minutes, on the question of 
judges, health care, technology, and on 
the question of forestry, the two of us 
have shown that there is an alternative 
to a lot of the smallness, a lot of the 
harshness that we are seeing dominate 
this debate. 

I thank my colleague for all of this 
extra time, and I believe the tone he is 
setting is one that will respond to what 
I hear the country talking about, and 
certainly what I hear people of Oregon 
talking about at our 36 town meetings 
in every part of the State. 

Mr. NELSON of Florida. If the Sen-
ator will yield, I want to discuss an-
other subject where partisanship gets 
in the way, and that is putting our fis-
cal house in order. 

The Senator will remember about 21⁄2 
years ago, the wonderful optimistic 
view that we had of the Federal budget, 
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where we were sitting on a budget sur-
plus in the year 2001—something in ex-
cess of $250 billion in that 1 year, with 
a projected surplus over the next dec-
ade that was going to allow us to pay 
down and almost pay off the entire na-
tional debt, and still have enough left 
over in order to enact a substantial tax 
cut, and still have enough left over to 
start new programs that were needed, 
such as the adequate funding of the bill 
that we ultimately passed but did not 
adequately fund—the No Child Left Be-
hind Act—and modernizing Medicare 
with a substantial prescription drug 
benefit. We had the opportunity to do 
all of that and still be fiscally conserv-
ative and fiscally responsible in not in-
vading the Social Security trust fund, 
letting that Social Security trust fund 
surplus pay off the national debt over 
the next decade. 

Instead, 21⁄2 years later, we are look-
ing in this fiscal year at a budget def-
icit—not a surplus but a deficit—of a 
half trillion dollars. That means we are 
spending $500 billion more than we 
have coming in in tax revenue. What do 
we do? We go out and borrow it. Who do 
we borrow it from? We borrow it in 
part from the average American citizen 
when we buy Treasury bonds. Do you 
know what surprises people? We end up 
borrowing it from countries such as 
China and Saudi Arabia. 

If we are going to get out of this fis-
cal briar patch, it is going to take bi-
partisanship. The excessive partisan-
ship gets in the way, just like it has 
gotten in the way of having us in ses-
sion all night for that side of the aisle 
to make their point of view, and our 
side of the aisle to say that we have 
taken up 172 judges and approved 168 of 
them. 

This country has its challenges and 
we have not even talked about Iraq and 
Afghanistan and the war on terror. But 
it certainly has its challenges with this 
fiscal mess that we are in of bleeding 
to the tune of deficit financing of $500 
billion in this fiscal year. 

Again, I thank my colleague. What 
he represents, my colleague from Or-
egon, and our colleague from Lou-
isiana, who is with us—what they rep-
resent is the bipartisanship of reaching 
out and trying to bring people together 
and build consensus. That is what we 
need to do when we are dealing with 
Iraq and Afghanistan, the budget def-
icit, the environment, education, pre-
scription drug benefits, and the ap-
proval of judges. 

Mr. WYDEN. Will my colleague 
yield? 

Mr. NELSON of Florida. Yes. 
Mr. WYDEN. I think you have given 

us an ideal way to wrap up our half 
hour. I want to tick off yet another 
area where we have outlined an oppor-
tunity for an alternative path. We have 
spent our half hour describing a way in 
Florida and Oregon where you can deal 
with judges in a bipartisan fashion. We 
have talked about health care issues. 
Orrin Hatch and others have helped 
me, as have other Democrats. I think 

that has been constructive and a real 
path to try to deal with what is coming 
in 2010 and 2011. 

Senator ALLEN was here and we 
talked about technology and the fact 
that the Senate got 80 votes a few days 
ago for forestry legislation—an unprec-
edented bipartisan vote. Finally, the 
Senator from Florida puts us on this 
question of fiscal responsibility, an-
other avenue for cooperation between 
the parties. 

I think about the outstanding work 
done by the Senator from Maine, Ms. 
COLLINS, who chairs the committee 
overseeing the operations of Govern-
ment. She and I have been very con-
cerned about the lack of openness in 
competition in the contracting process 
for these reconstruction contracts. It 
looks, given the events of this week, as 
though you are going to get more in-
formation out of Baghdad than you are 
going to get out of Government agen-
cies in Washington, DC. There wasn’t a 
shred of partisanship with respect to 
how we tackle this issue. So I think 
what we wanted to do in our half hour 
of time—the Senator from Florida and 
I—is not just talk about everything 
that has gone wrong, but to outline on 
specific issues an alternative path—a 
path that shows that we are listening; 
that the notion that somehow Wash-
ington, DC, is like a great wall of 
China, an unpenetrable community for 
the American people doesn’t have to be 
that way. Whether it is judges, health 
care, technology, forestry, or the fiscal 
morass that the Senator from Florida 
has talked about, we want people who 
are listening this morning to know 
that we do think there is another way 
for the Senate to do its business. 

I say to my friend from Florida, we 
came to Congress essentially together 
in the other body and then here. I have 
really enjoyed this and particularly the 
tone that I think he set out when we 
began—that the Senate needs to do 
better, and if you want to get anything 
important done—which is why we are 
sent here—it has to be bipartisan. I 
thank my colleague. 

Mr. NELSON of Florida. Mr. Presi-
dent, has the half hour expired? 

The PRESIDING OFFICER. The mi-
nority has an additional 1 minute 50 
seconds. 

Mr. NELSON of Florida. Mr. Presi-
dent, I thank my colleague from Or-
egon, and I thank the Senator from 
New York, who has already shared his 
comments. I am looking forward to the 
comments of the Senator from Lou-
isiana and also the Senator from Iowa. 

Bottom line: What is this about? This 
is about fair and equal treatment for 
the American people and producing a 
Federal judiciary that will be open 
minded. Over two centuries ago, a 
group of political geniuses got together 
and crafted a written document called 
the Constitution, which would not 
allow power to be concentrated in the 
hands of any one person or any one in-
stitution but, rather, that an arrange-
ment of sharing of power would occur. 

Each institution would have a check 
and balance against the other. 

You are seeing that check and bal-
ance play out now in the nomination 
and confirmation, and/or the advice or 
nonconfirmation of this body, the Sen-
ate. So it is a great privilege for me to 
participate in it, along with the Sen-
ator from Oregon. 

Mr. President, I yield the floor.
The PRESIDING OFFICER (Mr. 

NICKLES). The Senator from Virginia. 
Mr. ALLEN. Mr. President, I listened 

to the words of the Senator from Flor-
ida and the Senator from Oregon. As 
the Senator from Oregon said, we have 
worked together on things from 
cybersecurity to nanotechnology, im-
portant initiatives for the competitive-
ness of our country. We have worked 
together to prevent access taxes on the 
Internet and other matters, particu-
larly in the technology area. 

I listened to the Senator from Flor-
ida. This is why I wanted to pose a 
question to him. I realize both sides 
were out of time so I bring up the issue 
now. 

In the way he was speaking earlier, I 
would say, the Senator from Florida, 
Mr. NELSON, said we approved all these 
judges and there were four we have not 
approved. Indeed, on one of them he ac-
tually voted for; that was Miguel 
Estrada. Miguel Estrada received 55 
votes for cloture to actually go to a 
vote. 

In the case of Miguel Estrada, the 
majority of Senators were in favor of 
Miguel Estrada. I commend Senator 
NELSON as one of the four or five Demo-
crats who, on Miguel Estrada’s nomi-
nation, thoroughly examined his quali-
fications and decided that he should be 
accorded a vote. But we now have a 
supermajority requirement for judicial 
nominations, a 60-vote margin. 

However, to look at a cloture motion 
as a vote up or down is not correct. The 
Constitution does not require a 60-vote 
margin. The Constitution requires ad-
vice and consent in a simple majority, 
one way or the other, with a simple, 
fair, and equitable vote. Miguel 
Estrada had 55 votes. Senator NELSON 
was one who voted to end cloture. 
Clearly, with a fair vote, he would now 
be on the DC Court of Appeals. Instead 
we had to go through seven cloture 
votes. 

The same with Attorney General 
Pryor, Judge Pickering, and Justice 
Owen—all have had majority votes to 
end cloture. So the reality is, and why 
there is frustration and aggravation 
and why we are trying to get justice 
and equity done, is that in fact there 
has not been a simple up or down vote 
on this nominees. 

In the event that one of these cloture 
votes had only resulted in 47 or 48, I ex-
pect the writing would be on the wall 
and we would recognize the President 
would have to renominate. That hap-
pened years ago with Justice Fortas. 

In this situation, it is clear, with 
Miguel Estrada, Mr. PRYOR, Judge 
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Pickering, and Justice Owen, the ma-
jority are in favor. It there will prob-
ably be a majority in favor of Judge 
Kuhl and Judge Rogers Brown. 

I have been talking about country 
music songs through the night and 
through the morning. This reminds me 
of an analogy to ‘‘Rawhide,’’ except the 
opposite, instead of ‘‘movin’, movin’, 
movin’,’’ we have ‘‘stallin’, stallin’, 
stallin’.’’ 

What we want is people to decide in 
the Senate, yes or no, whether you are 
going to move them up or move them 
down; yet, nevertheless, move and de-
cide. That is the responsible thing to 
do, consistent with the Constitution, 
consistent with the accountability of 
the Senators to the Constitution and 
to their constituents as well as fairness 
to these nominees, to give them the 
fairness of an up-or-down vote. Simply 
decide. 

Mr. BENNETT. Will the Senator 
yield for a question? 

Mr. ALLEN. Yes, I will. 
Mr. BENNETT. I am interested to 

hear the Senator make the point that 
an up-or-down vote is what we are ask-
ing for. The Senator was in the Cham-
ber when the cartoon was displayed 
with highly offensive racial character-
istics attributed to the judge from 
California. I ask the Senator if he is 
aware that this African-American 
woman, who in my opinion has been 
slandered, has been the subject of com-
ment by Al Sharpton, one of the can-
didates for President. Al Sharpton said 
he disagrees with the woman and be-
lieves she is not qualified to sit on the 
bench but that she is entitled to an up-
or-down vote. Is the Senator aware of 
Mr. Sharpton’s comment on that? 

Mr. ALLEN. No, I was not aware of 
that. I thank the Senator from Utah, 
Mr. BENNETT, for bringing that up. I 
hope some of our colleagues on the 
other side of the aisle will look back on 
some of their own statements from 3 
years ago and 4 years ago when they 
were saying judges deserve up-or-down
votes, and at those contemporaneous 
times, from Reverend Sharpton. I may 
not always agree with Reverend 
Sharpton, but he seems to be a man of 
fairness and I hope our colleagues on 
the other side of the aisle will heed his 
advice. 

Mr. BENNETT. I would say I almost 
never agree with Reverend Sharpton, 
but I have seen the diligence with 
which he and other civil rights leaders 
have pounced upon any politician who 
has ever dared hint at any kind of ra-
cial slur or attack on an African Amer-
ican. At least he has shown this degree 
of consistency, that he has now spoken 
up against those who are Democrats 
who may have been guilty of a racial 
slur, and come to the defense of an Af-
rican American, even though he dis-
agrees with her. 

I think it appropriate for us to note 
that. I appreciate the Senator’s yield-
ing to me for the opportunity to make 
that comment. 

Ms. LANDRIEU. Will the Senator 
from Virginia yield for a question? 

Mr. ALLEN. I thank the Senator 
from Utah for bringing up, not only the 
Sun, but that enlightening view. 

Ms. LANDRIEU. Will the Senator 
yield? 

Mr. ALLEN. I yield at the sufferance 
of the Senator from Tennessee. I will 
yield, but it will be on your time. 

Ms. LANDRIEU. Just a question. I 
am sorry the Senator from Utah left 
the floor. Perhaps if he hears this ques-
tion, he might come back to respond. 

I am wondering, since he raised the 
name of Al Sharpton, Rev. Al 
Sharpton, who asked for a vote on one 
nominee, supposedly. If Al Sharpton—I 
am sure he did, and others—asked for a 
vote on 60 of President Clinton’s nomi-
nees, which represented 20 percent of 
the nominees sent up by a former 
President, would the Senator from 
Utah have agreed to a vote, if Rev. Al 
Sharpton had called him? I don’t think 
so. He could come back to the floor and 
respond to that. 

The issue is not single votes. The 
issue is whether the Senate of the 
United States, the Democrats, have a 
right to give advice and consent to the 
President. The facts speak for them-
selves. The Senator from Virginia 
knows them well. The numbers are 168 
of President Bush’s nominees have 
been approved with bipartisan support 
and cooperation from the Democrats in 
the Senate. Only 4—only 4—have been 
stopped—only 2 percent. That is in con-
trast to the thousands—this is my 
question. 

The PRESIDING OFFICER. The Sen-
ator may ask a question. 

Ms. LANDRIEU. Did the Senator 
from Utah or the Senator from Vir-
ginia know that when President Clin-
ton was in the White House, thousands 
and thousands of individuals—did you 
know—called to ask for votes on the 60 
percent? 

The PRESIDING OFFICER. The Sen-
ator is entitled to ask a question. She 
is not entitled to make a speech. 

Ms. LANDRIEU. I am asking a ques-
tion: Did you know? That is my ques-
tion. Did they know that when the 
former President sent hundreds of 
nominees and asked for a vote—and I 
am sure Reverend Sharpton and oth-
ers—did they know, some of the mem-
bers and groups involved and interested 
Americans involved—did they know 
that 55 nominees were not given a right 
to have their vote called? 

Mr. BENNETT. May I respond? 
The PRESIDING OFFICER. The Sen-

ator from Virginia has control of the 
time. 

Mr. ALLEN. The question was pro-
pounded to the Senator from Utah, and 
I yield to the Senator from Utah. But 
before I do, the point is here and now. 
The four you are talking about is al-
ready six. The Senator from Florida 
was talking about these so-called clo-
ture votes as being votes. They are not 
fair up-or-down votes. That is the point 
here. Don’t try to shirk responsibility 
or shirk accountability. Are you going 
to vote for or against these individuals 

based upon their merits? If you are 
against them, that is fine. But have the 
equity and fairness of a vote. 

I was not here in those days. All I 
know is, since President Bush has come 
into office, he has put forward individ-
uals, including Roger Gregory, whom I 
mentioned earlier, who was a recess ap-
pointee of President Clinton, and it 
was really difficult for a lot of Repub-
licans to act on statements of Judge 
Roger Gregory based on his qualifica-
tions and merits, but we did. We think 
you on the other side ought to accord 
these nominees the same fairness and 
equity of a fair vote. 

But I will yield to Senator BENNETT, 
responding on the Al Sharpton ques-
tion. 

Mr. BENNETT. Mr. President, I will 
answer the Senator from Louisiana. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. BENNETT. I am unaware of how 
many nominees did not get out of com-
mittee. I am unaware of what may 
have happened prior to a nomination 
coming to the floor. But I do know I 
would allow a vote on every nominee 
who comes to the floor, regardless of 
which party it may be or regardless of 
which President might put that nomi-
nee forward. And I would agree with Al 
Sharpton or anyone else who called for 
an up-or-down vote, without a fili-
buster, on any nominee, any judicial 
nominee who has come forward. 

There is no question but nominees 
get lost in committees. There is no 
question nominees get held up by holds 
and other activities. But once a nomi-
nee has been cleared by a majority vote 
of the committee and placed on the 
floor, that nominee is entitled to an 
up-or-down vote. I have always held 
that position. I always will hold that 
position. It is for that reason I will 
support the Frist-Miller rule change 
that will make that position very 
clear. 

I do not care who the President is, 
under the Constitution he or she has 
the right to make nominations. The 
Senate handles those nominations. I 
understand sometimes those nomina-
tions will be stopped in committee. But 
once the committee has voted by a ma-
jority vote to put the nomination on 
the floor, whether it is my President or 
someone else’s President, I will always 
support and always have supported the 
notion that that individual is entitled 
to an up-or-down vote. 

Mrs. LANDRIEU. Will the Senator 
from Virginia yield? 

Mr. ALLEN. I will yield to the Sen-
ator from Tennessee. 

The PRESIDING OFFICER. Who 
seeks recognition? 

The Senator from Arizona. 
Mr. KYL. Will the Chair advise me 

when I have spoken for 90 seconds? I 
simply want to make one point. That 
is, the chart that is before us on the 
other side is more than misleading; it 
is absolutely false. There are always 
judges who are not confirmed at the 
end of a Presidential term. There were 
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at the end of the Clinton term. There 
were at the end of the first Bush term. 
So it is wrong to say that, because 
there were judges who continue be con-
firmed because they were nominated 
late, they were rejected. 

What is correct is to say is there 
have been four nominees rejected by 
filibuster without a fair trial, without 
an up-or-down vote. I have been trying 
to think of an analogy, watching peo-
ple say: Look, it’s 168 to 4; we have 
only filibustered 4. Of course, there are 
a lot more in the wings. 

But here is an analogy that deals 
with the law: We only hanged 4 people 
without a trial. We gave the other 168 
a fair trial. We had a vote in the jury. 

That is what is going on here. It is 
not a matter of defeating the judges. 
Judges are defeated by both parties 
very seldom, and there are some at the 
end of a President’s term who can’t be 
voted on just because of time con-
straints, and it is about the same num-
ber in every party, if I go back in time. 

What is unprecedented is the fili-
buster where you don’t even allow 
them a vote. The analogy I came up 
with is the one I just mentioned—I 
think it is very apt—to say, Look, we 
only hanged four people without a fair 
trial; the others got a fair up-or-down 
vote. 

That to me is wrong. That is what we 
are talking about here. 

Mrs. LANDRIEU. Will the Senator 
yield for a clarification? 

The PRESIDING OFFICER. Who 
seeks time? 

Ms. LANDRIEU. Will the Senator 
yield for a clarification? 

The PRESIDING OFFICER. Who 
seeks time? 

Ms. LANDRIEU. The Senator from 
Arizona. 

The PRESIDING OFFICER. Is the 
Senator from Louisiana in control of 
time? 

Ms. LANDRIEU. I think I——
The PRESIDING OFFICER. The Sen-

ator from Tennessee is in control of the 
time. The Senator from Tennessee. 

Mr. ALEXANDER. How much time 
does the majority have? 

The PRESIDING OFFICER. The ma-
jority has 17 and a half minutes.

Ms. LANDRIEU. Parliamentary in-
quiry: How much time do the minority 
and majority have at this hour to be 
allocated? 

The PRESIDING OFFICER. The ma-
jority has 17 minutes, the minority has 
28 minutes. 

Ms. LANDRIEU. Thank you. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. ALEXANDER. Mr. President, in-

sofar as the Senator from Arizona’s 
comments are concerned, he said we 
gave 168 a fair trial and hanged 4 with-
out a trial. He might have also said we 
had never done that before this year. 
That is the point. 

Let me step back from this and try 
to put it in a little different frame-
work. I am new to the Senate. I came 
here in January for the first time even 

though I worked here before, 35 years 
ago, for Senator Howard Baker. 

A lot of people ask me, knowing I 
was a Governor for a while: What do 
you think of it? How do you like the 
U.S. Senate? 

I suspect the reason they ask that is 
that some former Governors who have 
come here have not liked it. It is a very 
different sort of job. But this has been 
a great privilege for me. It is hard for 
me to think of a thing that has not 
been good about the last 10 or 11 
months. 

The Senator from Louisiana is here. 
One of the good things is she and I have 
worked together on issues that have to 
do with the environment and energy. 
So the opportunity to speak, the people 
with whom I work, the issues I deal 
with, all those things make serving in 
the Senate a great privilege. 

The only real disappointment I have 
had is this issue of judges, of the treat-
ment the Democratic side has given to 
President Bush’s appointment of 
judges. I have been puzzled by that. I 
have even said to some of my friends 
on the other side: Before this year, be-
fore I got here, the Republicans must 
have done something awfully bad to 
you to produce this kind of reaction be-
cause I really don’t understand it. 

I know something about the appoint-
ment of judges. As Governor of Ten-
nessee, I appointed about 50 judges. In 
fact, the other day, I went back to 
Nashville for the retirement ceremony 
for Chancellor Irwin Kilcrease. I ap-
pointed him in 1980. He was the first 
African American ever to serve as a 
chancellor in our State. He served with 
dignity. I didn’t ask him his political 
party before he was appointed. It 
turned out he was a Democrat. I didn’t 
ask him his view on abortion. I still 
don’t know what it is. I didn’t ask him 
how he was going to decide the cases 
before I appointed him. I thought it 
would be totally inappropriate. 

I checked to see if he was intelligent, 
fair, had good character, if he would re-
spect people who came before him, and 
I appointed him and he has served with 
great distinction, as did the others. 

I also worked for a great judge. The 
Senator from Louisiana certainly 
knows him well, or knew him well. His 
name was John Minor Wisdom. He 
lived in New Orleans. When I graduated 
from law school in the mid-1960s, he 
was already considered to be one of the 
great Federal judges of the country. 

He and Judge Elbert Tuttle of At-
lanta, Judge Richard Rives of Florida, 
and Judge John R. Brown of Texas, all 
appointed by President Eisenhower, 
Republican judges, presided over the 
peaceful desegregation of the South in 
the 1960s and into the 1970s. In 1962, 
they ordered Ole Miss to admit James 
Meredith. They are regarded as heroes 
in the South. 

Judge Wisdom was a great judge. I 
am sure, before he was appointed, no 
one in the Senate asked him how he 
would decide the cases he was about to 
decide. 

What is going on in the Senate today 
reminds me of the old mountain story 
about the lawyer who came up to the 
judge at the beginning of the case and 
said: Judge, may I make a few argu-
ments on the law? May I tell you about 
the case? 

The judge said: You don’t need to tell 
me about the case. I got a phone call 
last night. I pretty well know the facts. 
Just give me a few points on the law. 

The importance of judgeships in 
America is that when we go before 
them, we expect to be treated fairly. 
We don’t believe it is a political exer-
cise. And we accept the results. That is 
why it is so inappropriate, it seems to 
me, for us suddenly to be rejecting 
President Bush’s appointments because 
of their permanent views when it is es-
tablished by their long records that 
they are able to apply the law.

Let me especially speak about a cou-
ple of cases from the part of the coun-
try I know the best, the South. I want 
to mention first the attorney general 
of Alabama, Bill Pryor. I want to men-
tion, second, the Federal judge from 
Mississippi, Charles Pickering. 

Let’s talk about Bill Pryor. He is a 
young attorney general, I just learned 
the other day. I had not really focused 
on him enough to know exactly who he 
is. He also was a law clerk to Judge 
Wisdom. He was editor in chief of the 
Tulane Law Review. I am certain the 
Senator from Louisiana would agree 
that would qualify someone, at least on 
paper for good starters, to be a good 
judge. I know Judge Wisdom hired ex-
traordinary people. I know he never 
hired anyone who wasn’t fair. I know 
he would never tolerate anyone in his 
office who wasn’t committed to civil 
rights because he was one of the lead-
ing civil rights judges in the country. 
Yet on the other side of the aisle, the 
argument against Bill Pryor—this is no 
more than a racial smear—is that he is 
not sensitive to civil rights, he is a 
white conservative from Alabama and, 
therefore, can’t be trusted, that is 
what the point is. But there is nothing 
in his background that would suggest 
that. That is made up out of whole 
cloth. That is not the reason the other 
side will not give Mr. Pryor an up-or-
down vote, something that has never 
been done in the history of our country 
until this year with Federal nominees. 

Let me just speak about what Mr. 
Pryor’s career has included. When he 
was appointed attorney general of Ala-
bama, he voluntarily said in his cere-
monial remarks he criticized the State 
constitution for banning interracial 
marriage. He didn’t have to do that. He 
volunteered that. 

What is he doing today? He is trying 
to oust the chief judge of the Alabama 
Supreme Court because the judge in-
sists on keeping a copy of the Ten 
Commandments in the courthouse in 
violation of a Federal court order. It is 
not because Mr. Pryor doesn’t believe 
in the Ten Commandments. He believes 
in the law. He is able to put the law 
ahead of his own views. 
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He is a Republican. He took to the 

Supreme Court of the United States a 
reapportionment case that worked 
against the Republican Party in Ala-
bama. He didn’t do it because he want-
ed to hurt the Republican Party, he did 
it because he was able to put the law 
above his own political beliefs. 

What else did he do? This may be the 
most serious and difficult act that an 
Alabama attorney general could do. I 
am surprised that he is still in office 
having done it. He wrote a letter to 
every school district in Alabama—to 
every superintendent in every school—
telling them the football coach 
couldn’t lead a prayer before the foot-
ball game—not because he doesn’t 
pray, not because he is not religious, 
but because he believes the law doesn’t 
permit it. He is a Roman Catholic. He 
said so in the hearing. He is pro-life. 
But on the issue of abortion, he wrote 
all of the district attorneys in Alabama 
and told them they could not enforce 
an anti-abortion law passed by the 
State of Alabama because parts of it 
were unconstitutional. He put the law 
before his religious beliefs. 

Here is someone who was the editor 
in chief of the Tulane Law Review, a 
law clerk to the greatest civil rights 
judge of the last 30 years in the South, 
who has consistently put the law ahead 
of his own beliefs, and the other side 
won’t bring him up for a vote. Why 
would that be? 

Let us go to Judge Pickering for a 
moment, another example in the 
South. 

The suggestion has been made that 
he is not racially sensitive. Those are 
code words. That is to suggest that 
somehow Mr. Pickering is a bigot and 
is not fair to African Americans. We all 
know what the slur is, what the slander 
is, what the implication is. We all 
know what that means. But what do 
the facts show? 

The facts show that Mr. Pickering 
was not on the sidelines, that he was 
not in the background, that he was out 
front during the great civil rights 
struggle of the 1960s and the 1970s. He 
lives in Laurel, MS. He lived at the 
center of the problems of racial deseg-
regation. He lived in the same town as 
the head of the White Knights of the 
Ku Klux Klan, Sam Bowers. The White 
Knights were organized because they 
didn’t think the Klan was mean 
enough. The White Knights and Sam
Bowers, according to the Baton Rouge 
Advocate, was the most dangerous, the 
most violent racists living in the 1960s. 

We hear a lot about terrorists today. 
The terrorists of the 1960s in the United 
States were the Klan members in Lau-
rel, MS. 

What did Charles Pickering do? He 
testified in public against Sam Bowers, 
in the courthouse, against the most 
violent living racist in America, ac-
cording to the Baton Rouge Advocate. 
That was 1967. He has had a whole life-
time of commitment to racial progress. 
It seems as if almost everybody in Mis-
sissippi supports him, including most 
of the Democratic leaders. 

William Winter, my friend with 
whom I served, former Democratic 
Governor, a beacon for racial progress 
in Mississippi, strongly supports Judge 
Pickering. Frank Hunger, who was a 
law clerk on the Fifth Circuit Court of 
Appeals where I was—Frank Hunger 
was President Clinton’s Deputy Attor-
ney General, he is Al Gore’s brother-in-
law, and he strongly supports Judge 
Pickering. 

Why in the world would the other 
side slur Judge Pickering and suggest 
that he is guilty of racial insensitivity 
when he stood up for desegregation? He 
might have been on the other side that 
opposed segregation, but he wouldn’t. 
He was out front risking his life, lit-
erally, and putting his own children in 
public schools when others were run-
ning off to segregated academies. When 
we bring him up before the Senate—
after sticking his neck out and stick-
ing up, in Mississippi, for desegrega-
tion—we cut his neck off in Wash-
ington, DC? Why is that being done? I 
am not sure. I know it is not right con-
stitutionally. 

The President nominates the judges. 
That has always been the way it was. 
Despite the rhetoric on the other side, 
until this year, this Senate has never 
used the filibuster to deny an up-or-
down vote to a Presidential nominee 
who has a clear majority in the Senate. 
The filibuster has been used for other 
purposes by the other side. 

I was hearing a lot of talk last night 
about protecting the rights of the mi-
norities. There were not a lot of Afri-
can Americans in the South in the 
1960s who felt really protected when a 
filibuster was being used by Senators 
to stop the most important piece of 
civil rights legislation that was offered 
here. So it is not that great a device to 
have. 

Why are they doing this? I don’t 
know. One clue is to change the rules, 
which we may have to do, but the other 
is the election, which I guess is what I 
prefer. 

In Senate races in Florida, in North 
Carolina, in South Carolina, in Arkan-
sas, in Georgia, and all across this 
country, I hope this is an issue. I hope 
people say: Why was President Bush, 
for the first time in our history, not 
given a chance to have up-and-down 
votes on men such as Charles Pickering 
and Bill Pryor who were extraor-
dinarily qualified, had the majority 
vote and were courageous leaders in 
the South? Is it because they are 
southerners? I don’t know what it is. 
But the other side is so captured by 
narrow interests that they are digging 
a hole so deep that I hope it has an im-
portant political result next year. 

I would prefer to see us operate dif-
ferently, and I will pledge to do what 
the Senator from Utah pledged to do. 
While I am a United States Senator, if 
a nominee comes to the floor for a 
judgeship by any President, Democrat 
or Republican, I will not participate in 
a filibuster. I will vote to cast an up-
or-down vote on any nominee of any 

President. I think that is the right 
thing to do. The sooner those of us on 
both sides do that, the more we will get 
back to appointing judges in the way 
Judge Wisdom was appointed, and the 
way Judge Kilcrease was appointed. 
And we would appoint judges we would 
respect. We would not be asking them 
how they will decide cases before they 
come in, and we would not be submit-
ting them to an ideological litmus test 
before they are appointed. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Louisiana. 
Ms. LANDRIEU. Mr. President, I 

would like to answer a couple of points 
that the Senator from Tennessee 
raised. My colleague from Iowa is here 
to join me for a few moments to speak 
on the floor about this subject. 

Let me say there really isn’t a Mem-
ber I respect more in the Senate than 
the new Senator from Tennessee. He 
and I served together on the Energy 
Committee. I am well aware of his very 
progressive views on civil rights. I am 
aware of his history as a clerk for one 
of the finest justices who has served in 
the country. I am aware of his connec-
tion to Louisiana and as a southern 
leader. As a Democrat, I respect the 
work he did in Tennessee as a Repub-
lican Governor of that State. I look 
forward to many wonderful years work-
ing with him. 

But I would like to answer the ques-
tion of why many people in the South 
are upset and concerned about what 
the Republican majority is calling on 
us to do today. 

I want to start with the charge that 
the Senator from Virginia said—stall-
ing, stalling, stalling. The Senator 
from Tennessee knows very well the 
Democrats did not ask for this 30 
hours. The Republican leadership is 
stalling the veterans bill, the Energy 
bill, and the housing bill, which people 
in our State—as the Senator from Ten-
nessee knows, I have 400,000 veterans in 
Louisiana. He must have 500,000 vet-
erans in Tennessee. Their bills are 
pending while we debate whether or 
not it is fair to block 4 of 168 nomi-
nees—4 of 168. 

The second point I want to make is 
that the Senator from Arizona took 90 
seconds to come to the floor and refer 
to the people who are listening—and we 
do believe the country is interested in 
the debate here in the Senate—that 
these four individuals were ‘‘not given 
a trial.’’ I think the words were ‘‘hung 
without a jury,’’ or some such inflam-
matory language. 

Please let me say for the RECORD 
that these 4 judges out of 168, only 2 
percent of President Bush’s nominees, 
were given hearings. The nominee from 
Texas, Priscilla Owen, 1 full day of 
hearing; the nominee from Alabama, 
Judge Pickering, 2 days of hearings, 
and 1 day was given after the anthrax 
attack. The Capitol was literally under 
attack and we felt so strongly about 
providing a hearing the day after the 
attack that the nominee was given a 
hearing. 
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Mr. Estrada was given 1 day of hear-

ing, and Mr. Pryor was given 1 day of 
hearing. 

So the notion that these nominees 
have not been given their day in court, 
time to express their views and to an-
swer questions, is absolutely false. 
That is in contrast to the 57 nominees 
of 63 of President Clinton’s nominees. 
Let me repeat: 57 out of 63 who didn’t 
get 1 minute of a hearing, not 1 
minute. 

These 4 we have blocked for reasons 
that I and my colleagues will go into—
and Senator HARKIN will speak about 
in a minute—have been blocked for 
very good reasons. All of them got a 
hearing. I just wanted to make that 
clear. 

I know the Senator from Tennessee 
will remember those hearings in those 
committees. 

The third point I want to clarify is 
the Senator from Utah said he would 
never not give a nominee the oppor-
tunity for a vote. The RECORD will re-
flect that the Senator from Utah has 
voted seven times against cloture for 
giving a nominee—not a judicial nomi-
nee but appointee—a vote on the Sen-
ate floor. 

I urge Senators to not use words such 
as ‘‘never’’ or ‘‘every’’ because the fact 
is, filibusters have been attempted be-
fore over the course of our history: In 
1968, in 1980, in 1994, and in the year 
2000, but they haven’t been successful. 

This filibuster is successful for one 
reason and one reason only: The Amer-
ican people do not want these four 
judges on the bench. They just do not 
want them on the bench, and they are 
expressing that through the Democrats 
here in the Senate. I will tell you why. 

Let me talk about Mr. Pryor for just 
1 second. I want my colleague from 
Tennessee to know, and my colleague 
from Alabama will know this. I know I 
am going to aggravate some Democrats 
when I say this. But I was willing to 
vote for Judge Pryor, and I had basi-
cally told that to the Senator from 
Alabama, who is a good friend of mine, 
someone with whom I really enjoy 
working, who is much more conserv-
ative than I am on some issues. But I 
really do like him and I really do trust 
him in many ways. I talked with him 
and we talked about it. I was prepared 
to vote for Mr. Pryor until this ad ap-
peared. Let me read it to you. Judicial 
Chambers:

While some in the Senate are playing with 
religion, Catholics need not apply.

I am a Catholic. When these ads ap-
pear, by right-wing groups that want to 
divide this country, Catholic against 
Protestant, Gentile against Jew, man 
against woman, straight against gay, it 
is something inside me that just boils 
up. 

When the Republican leadership tells 
me I have a problem with Catholic 
judges—my father is a Catholic judge, 
and my sister is a Catholic judge. I 
don’t have problems with Catholic 
judges. I don’t have problems with Wil-
liam Pryor. I have problems with this 

red meat rhetoric that is anti-Amer-
ican, anti-constitutional, and defies 
every principle that this country and 
the men who are dying today and 
women in Iraq fight for. It is not a 
matter of whether you are Catholic, 
whether you are Jewish, whether you 
are Protestant. You should be judged 
on qualifications. But the right wing—
and I told the Senator from Alabama 
until the National Republican Party 
repudiates this ad, the chairman of the 
party stands up and says these ads 
have no place, and the Republican 
Party repudiates these ads, the nomi-
nee will not get my vote—not because 
he is pro-life and I am pro-choice, not 
because of this or that, but because of 
this ad. 

That is what this election is about. I 
will tell you the people in my State are 
tired of it. I have Catholics and Protes-
tants who want to be united, to be to-
gether, who want to create jobs, who 
want to help veterans, want to figure 
out the problem in Iraq, and they are 
so tired of the Republican leadership 
just using every little wedge issue, reli-
gion or race to wedge everybody apart. 
I know Democrats aren’t completely 
innocent of these tactics, but it has 
gotten to the point where it has basi-
cally shut down the work here. 

I want to be clear. My dad is a Catho-
lic judge; my sister is a Catholic judge. 
I am not against Catholic judges. But 
we are against ads like that, and until 
they are repudiated we will not allow 
this nominee to go forward. 

I don’t even know if I want to go into 
Judge Pickering from Mississippi be-
cause I know he is from a fine family. 
But I will say this about that. I know 
his son well. He is a wonderful man. He 
is in Congress. I know he has beautiful 
grandchildren, and he has a wonderful 
family. But I will tell you this: The 
Senator from Tennessee should know 
this better than anyone because I 
think he is part of the new South. I 
think his whole life has been spent 
helping us in the South deal with the 
terrible issue of discrimination, to the 
point where it breaks your heart to 
think about what the laws did to peo-
ple, crushed their spirits, crushed their 
lives, robbed them of the opportunity 
for anything. I grew up in that kind of 
place. I spent my whole life trying to 
change it, and I know he has, too.

One of the reasons we have stopped 
the Pickering nomination is that many 
of us—and I don’t think it is just 
Democrats, it is Republicans and Inde-
pendents in the South—want the nomi-
nees on that Fifth Circuit to be about 
the new South, not the old South. To 
many of us, many of the moderate, 
middle, mainstream civil rights organi-
zations, this Pickering nomination is 
about the old South. He was not one of 
the strongest civil rights leaders in 
Mississippi. There are hundreds of 
qualified judges, White and Black, who 
really sacrificed for civil rights. Why 
couldn’t we have somebody like that 
on our bench? They don’t have to be 
liberal. They could be moderate or con-

servative. Why do we have to reach 
back and find someone from the past? 
Why not reach forward? 

When Judge Pickering got out of law 
school, he asked his law partner to join 
him. His law partner belonged to the 
Mississippi Sovereignty Commission. 
My father got out of law school a few 
years before he did, in 1954. Judge Pick-
ering got out in 1961. My father never, 
in 100 years, would have asked a mem-
ber of the Mississippi Sovereignty 
Commission to be his law partner. It 
just wouldn’t have happened, because 
our family was a civil rights family. 
We rejected everything the Mississippi 
Sovereignty Commission or the Lou-
isiana Sovereignty Commission or the 
Alabama Sovereignty Commission did, 
which was to basically intimidate Afri-
can Americans. No matter how good 
they were, no matter how hard they 
worked, no matter how talented they 
were, no matter how many times they 
went to church or loved their children, 
because they were Black, they couldn’t 
get a job, they couldn’t live in the 
neighborhoods. That is what the sov-
ereignty commissions did. 

So you are asking me, after spending 
40 years of my life fighting against 
this, to stand here and say it is OK to 
appoint someone like this to the 
bench? And then get upset when I say 
I have a problem with that? 

Well, I am sorry about it. I do have a 
problem with it. Most of the people in 
my State have problems with it be-
cause, believe me, there are lots of peo-
ple in Mississippi who were in the civil 
rights movement on the right side of 
the movement, not the wrong side; the 
forward side, not the back side. And I 
will tell this President or any Presi-
dent, we are looking for people in the 
future, not the past. We are looking for 
a new South. We reject the old South. 

In conclusion, let me just say that 
my time has expired. Senator HARKIN 
is in the Chamber. I thank him for his 
great patience. I am sorry I got a little 
exercised. But I guess coming from the 
part of the country I do and being 
Catholic, it has been very hard, espe-
cially for us, to have to hear some of 
the rhetoric that is thrown around on 
the Senate floor. 

Again, to my friend from Tennessee, 
I have the utmost respect for him. He 
has been a real leader in this effort. 

I yield the floor and acknowledge 
Senator HARKIN who is here to speak. 

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Parliamentary inquiry: 
How much time do I have? 

The PRESIDING OFFICER. The Sen-
ator from Iowa has 14 minutes. 

Mr. HARKIN. Is that under a unani-
mous consent agreement? 

The PRESIDING OFFICER. The Sen-
ator has 14 minutes under the consent 
arrangement and 2 minutes remaining 
under this hour segment. 

Mr. HARKIN. Mr. President, I was 
driving in this morning and listening 
to NPR. I couldn’t turn on the tele-
vision this morning because our house 
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didn’t have electricity. The wind 
knocked out the electricity. So I was 
listening to the radio driving in. They 
had a little snippets of the debate last 
night: Some people talking about this 
as being theater, whether it was real 
theater or false theater. I don’t know 
that I want to even venture a guess as 
to whether this is real or false, but I 
will tell you this: It is hypocritical the-
ater. This is hypocritical theater going 
on right now. 

The arguments of my friends on the 
other side, the Republican side, are so 
filled with hypocrisy, so filled with 
double standards. These arguments 
reek with pure, unadulterated partisan 
politics. 

I have listened to this, and it is hard 
to know where to begin. This morning 
I was listening to some of my friends 
on the other side talk about a moral 
obligation to have a vote on the Senate 
floor on judges. However, I was listen-
ing to the words carefully. Evidently, 
it is not morally correct or morally 
right for Democrats to hold up judicial 
nominees on the Senate floor with ex-
tended debate or filibuster, whatever 
you call it. That is morally unaccept-
able. But it is morally acceptable for 
Republicans to hold up judicial nomi-
nees in committee. 

Here is where the words get kind of 
funny. I have heard the Republicans 
talk about this, and they say: That is 
not a filibuster in committee; that is a 
hold. Here on the floor it is a filibuster. 
One is morally acceptable; one is not. 

Please tell me where the moral de-
marcation line is on this. How absurd. 
How reeking of hypocrisy. I remember 
15 times more judicial nominees were 
blocked by Republicans. But they did it 
in committee. 

When this all started last night, I 
thought, this is so appropriate that 
this theater, this hypocritical theater 
we are engaged in, is happening at 
nighttime. It is so appropriate for this 
event to take place at night because 
under cover of darkness is where this 
majority likes to operate, in com-
mittee, not open on the floor. No, block 
the nominees in committee. That is 
not a filibuster. That is a block. That 
is a hold. That is OK. Morally, that is 
acceptable. It doesn’t count. But don’t 
dare block them out in the open, on the 
Senate floor. 

Three years ago, Bonnie Campbell, 
former attorney general of the State of 
Iowa, head of the Violence against 
Women Office at the U.S. attorneys of-
fice here in Washington, did a great 
job, came before the committee. Presi-
dent Clinton had nominated her for ju-
dicial appointment to the Eighth Cir-
cuit. Both blue slips were turned in by 
the two Senators from Iowa. She had a 
hearing, a great hearing. Not one issue 
was raised in public against Bonnie 
Campbell, no one said she was unfit to 
be a judge, that there was something 
bad in her background, that she had 
made bad judgments or decisions as at-
torney general. Not one thing came out 
against Bonnie Campbell, but she never 

got on the floor for a vote. She was 
held hostage in Committee never to be 
seen again. 

Now I say to my friends on the other 
side: I stood here, asked numerous 
times unanimous consent to bring 
Bonnie Campbell out on the floor to 
have a debate. Every time, it was ob-
jected to. Where were my friends who 
are so sanctimonious now? Where were 
they 3 years ago when I asked unani-
mous consent to bring Bonnie Camp-
bell out of committee? 

Now I see clearly. The scales have 
fallen from my eyes. I see clearly. It is 
morally OK to stop them in committee. 
Don’t give a vote in committee, under 
cover of darkness. You pull the cloak 
over it and you don’t allow them out of 
committee. That’s OK because no one 
really knows what’s going on outside 
the Beltway. 

It is hypocrisy—sheer hypocrisy.
The Senator from Arizona earlier 

said he had an analogy, something 
about, we are going to hang them with-
out a trial. I kind of missed a little bit 
of that. How about this analogy—about 
Bonnie Campbell’s analogy? How about 
all of these judges who were held in 
committee and blocked? They were 
held in prison forever with no charges, 
no trial, no vote, just lock them up and 
don’t ever let them out. 

Sanctimonious arguments on the 
other side. My, my, my. Notice the nu-
ance of the words. How many times 
have I now heard Republicans on the 
other side say: I will never, never vote 
to block a nominee on the floor? I hear 
it all the time. That seems to be a com-
mon refrain from the other side: I will 
never vote to block a nominee using a 
filibuster. 

My good friend from Utah said that. 
But check the record. The Senator 
from Utah, who was recently in the 
Chamber saying he would never vote 
against cloture, voted against cloture 8 
times in the Clinton administration, 
against 8 nominees, Janet Napolitano 
to be U.S. attorney, Ambassador 
Flynn, Walter Dellinger, Rick Taggert, 
Sam Brown, Edmund DeJarnette, 
Henry Foster, Derrick Shearer. My 
friend from Utah voted against cloture 
eight times. Again, where is the moral 
demarcation line? 

I guess it is morally all right for my 
Republican friends to vote against clo-
ture on nominees for attorney general, 
ambassadors, et cetera. It is morally 
OK to do that. But it is not morally OK 
to vote against cloture on a lifetime 
appointment to the judiciary. 

Please, someone tell me about the 
moral demarcation line. You can vote 
against cloture for nominees eight 
times and come out on the floor and 
say, I will never vote against cloture 
on a judicial nominee. 

Again, notice the nuance of the 
words. This is a filibuster. But if 
they’re held up in Committee with a 
hold for no apparent reason, well that 
doesn’t count. There’s nothing morally 
wrong about that. I heard that from 
my Republican friends: We didn’t fili-

buster all of these judges in com-
mittee; they just had a hold put on 
them. Apparently, there’s an obvious 
moral difference that I just have failed 
to see. 

It is at times such as this I am re-
minded of one of my favorite refrains 
from one of my favorite plays, 
‘‘Finian’s Rainbow.’’ It goes like this: 
For life is like cricket. We play by the 
rules. But the secret which few people 
know, that keeps men of class far apart 
from the fools, is to make up the rules 
as you go. It is a little refrain from a 
song in ‘‘Finian’s Rainbow.’’ 

Republicans just want to make up 
the rules as they go, change them to fit 
the times and circumstances, change 
their arguments—these actions rep-
resent sanctimonious hypocrisy, par-
tisan politics, double standards. 

Well, we have had 30 hours here, I 
guess. I want to just say, I thank all of 
the staff and the pages, the reporters, 
the police, all who had to stay and 
work overtime. 

Speaking of overtime, while we are 
wasting time with this theater of hy-
pocrisy, guess what is happening in 
other parts of this building. Guess 
what is happening under the cover of 
darkness. The Republicans want to 
take away your overtime pay protec-
tion. That is what is happening. 

The administration, earlier this year, 
came out with a new proposed rule that 
will effectively take away overtime 
pay protection for 8 million Americans. 
Not one hearing was held on it. Cover 
of darkness. Not one public hearing 
was held on that. The Senate voted on 
an appropriations bill to stop the ad-
ministration from enacting that rule. 
The House of Representatives joined in 
and voted. 

Yet the administration, the Presi-
dent, says he is going to veto it. He is 
going to veto funding for education, 
health care, medical research at NIH, 
funding for job training programs, all 
because they want to take away your 
overtime pay protection. All these peo-
ple who worked here overnight—police, 
reporters, staff, so many people who 
worked overtime—while they are play-
ing this little shell game. 

It reminds me of that carnival shell 
game. You watch this hand, but with 
the other hand they are picking your 
pockets. Let’s waste 30 hours of time 
talking about 4 judges to hide the fact 
that we don’t want to vote on the 
issues that really matter to the Amer-
ican people—like raising the minimum 
wage, protecting overtime, extending 
unemployment insurance assistance, 
passing a real medicare prescription 
drug benefit and responsible energy bill 
and passing our appropriations bills. 

It is a shell game. Look at these 4 
judges that the Democrats are block-
ing. Don’t look a the 168 judges this 
Senate has confirmed under President 
Bush. Hype this up. We will have this 
theater to hide what’s really going on. 

The other side may think the Amer-
ican people don’t know what is going 
on. But I believe the American people 

VerDate jul 14 2003 01:47 Nov 14, 2003 Jkt 029060 PO 00000 Frm 00068 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.322 S12PT2



CONGRESSIONAL RECORD — SENATE S14615November 12, 2003
haven’t been fooled. They know this is 
a waste of time to hide what the Major-
ity can’t or don’t want to get done. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. For the infor-
mation of our colleague, his time has 
expired. 

The Senator from Tennessee has 2 
minutes. 

Mr. ALEXANDER. Mr. President, I 
have been listening to my friend from 
Iowa. One thing he said that I agree 
with: The quote from ‘‘Finian’s Rain-
bow’’ about making up the rules as 
they go a long. 

The issue before us is a pretty simple 
one. I think a lot of other Americans 
think President Bush ought to appoint 
judges with conservative principles 
who will not make up the rules as they 
go along, who will not make up the law 
as they go along, who will enforce the 
law as they find it, as Attorney Gen-
eral Bill Pryor does in Alabama, as 
Judge Pickering does in Mississippi. 

The issue here, after all the charts 
are taken down and all the rhetoric is 
put aside, is very simply this: For the 
first time in our Nation’s history, the 
Democrats are using the filibuster to 
keep us from having an up-or-down 
vote on President Bush’s nominees 
after they have gotten out of com-
mittee, after they have gotten to the 
floor, and after it is clear they have a 
majority of votes. That is the first 
time in our Nation’s history. 

Second, they are doing it to extraor-
dinarily well qualified women and men. 
I don’t know whether that is grounds 
to change the rules of the Senate or 
not. But it surely is grounds for the 
people of the South and this country to 
address in the next election. Should a 
President have the right to appoint 
judges with conservative principles 
who will enforce the law rather than 
make it up as they go along? We be-
lieve that a President of whatever 
party should have that right. The other 
side, for the first time in 200 years, 
says: We are going to stop you from 
having an up-or-down vote on people 
who have the majority vote. 

The PRESIDING OFFICER. The time 
of the Senator from Tennessee has ex-
pired.

The Senator from Iowa is recognized. 
UNANIMOUS CONSENT REQUEST—S. 224 

Mr. HARKIN. Mr. President, I ask 
unanimous consent that the Senate re-
turn to legislative session and proceed 
to the consideration of Calendar No. 3, 
S. 224, the bill to increase the min-
imum wage, that the bill be read the 
third time and passed, and the motion 
to reconsider be laid upon the table. 

Mr. MCCONNELL. Mr. President, I 
object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. MCCONNELL. Mr. President, par-
liamentary inquiry: The time is con-
trolled how? 

The PRESIDING OFFICER. Under 
the previous order, beginning at 9 a.m., 
the minority and majority each control 
30 minutes. 

Who yields time? 
The Senator from Kentucky is recog-

nized. 
Mr. MCCONNELL. Mr. President, I 

rise today on behalf of my constituents 
in the Sixth Judicial Circuit to discuss 
the plight we confront in that circuit. 
That circuit is made up of Michigan, 
Ohio, Kentucky, and Tennessee. As you 
can see by this chart, the Sixth Circuit 
is currently 25 percent vacant. If you 
are a litigant in the Sixth Circuit of 
Kentucky, it takes you 6 months or 
longer to get your case decided than in 
any other circuit in America. 

Why are we in this situation? We are 
in this situation because the two 
Michigan Senators won’t allow the 
Senate to go forward on four nominees 
from their own State—the Michigan 
Four. So we languish with a 25 percent 
vacancy rate. Litigants have a 6-month 
or longer wait than anywhere in Amer-
ica, while the two Michigan Senators 
hold up nominees from their own 
State, presumably because President 
Bush will not nominate people the 
Democratic Senators from Michigan 
are recommending that he nominate to 
the Sixth Circuit. 

It may have been a close election, 
but President Bush won. He gets to 
make the nominations. I can tell you 
as a Senator from the Sixth Circuit, I 
am not interested in seeing Democratic 
nominees to our circuit court. So what 
they have done here is set up a stand-
ard that cannot be met and will not be 
met, and they are punishing the liti-
gants of the Sixth Circuit because of 
this pique they have that the Repub-
lican President won’t nominate rec-
ommendations of Democratic Senators 
from Michigan to the circuit court. 

My recollection—and I have been 
here a couple of terms myself—is that 
Senators don’t get to pick circuit 
judges. We may have a lot of influence 
on the selection of district judges, but 
Senators typically don’t get to pick 
circuit judges. Maybe we get to make a 
recommendation, but we certainly 
don’t get to pick them under Presi-
dents of either party. So what is being 
asked in this situation is that Demo-
cratic Senators get to select circuit 
judges in a Republican administration. 

I can tell you if, as Republican Sen-
ators from the Sixth Circuit, we don’t 
even get to pick Republican judges for 
the Sixth Circuit, there is no chance 
the Democratic Senators are going to 
get to pick Democratic judges in a Re-
publican administration. 

The National Judicial Conference has 
designated all four of these seats as ju-
dicial emergencies. Not surprising. 
Twenty-five percent are vacant. It is a 
judicial emergency. The President 
nominated four superior jurists to fill 
these seats. Each of these nominees—
all languishing in committee because 
the Michigan Senators object to them 
going forward—has gotten an ABA rat-
ing of qualified or well qualified. That 
used to be the Democrats’ coveted gold 
standard. 

But despite the President doing his 
job and trying to fill these seats, the 

Senate has fallen down on the job. 
These nominees are from Michigan, 
and the Senate delegation from that 
State, as I said, has objected to the 
Senate considering them, even though 
the Sixth Circuit is in crisis. It is even 
rumored that if the nominees were to 
be reported out of committee, they 
would join the ranks of the filibustered 
nominees we have been talking about 
since yesterday at 6 p.m. 

Our friends and colleagues on the 
other side keep talking about the four 
they filibustered. There are seven more 
who we understand are going to get the 
same treatment. So maybe we ought to 
be talking about 11 who are going to be 
subjected to a supermajority. 

The wheels of justice in my State and 
the other States of the Sixth Circuit 
are turning very slowly. Sometimes 
they are not turning at all. Cases are 
going unheard and grievances 
unredressed because the Sixth Circuit 
bench is one-fourth empty. Each judge 
has to handle a much larger caseload. 

According to AOC—Administrative 
Office of the Courts—in 1996, each judge 
on the Sixth Circuit had to decide an 
average of 364 cases. That was just 7 
years ago. On the Sixth Circuit, each 
judge had to decide about 364 cases. 
Last year—in 2002—each judge on the 
Sixth Circuit had to decide 643 cases—
from 364 cases up to 643 cases between 
1996 and 2002. That is a 77 percent in-
crease from just 6 years ago. By over-
working judges on the Sixth Circuit, 
the Senate is causing great delays for 
litigants. It now takes an excruciat-
ingly long time for citizens of the 
Sixth Circuit to get their appeals de-
cided. 

As this chart shows, the national av-
erage for the time to decide an appeal 
is 10.7 months. This is the national av-
erage in the circuit courts of a delay in 
getting your decision made—10.7 
months. In the Sixth Circuit, however, 
it is 6 months longer than that, 50 per-
cent more. 

So if you happen to be a litigant in 
the Sixth Circuit, because of the de-
mand of the Michigan Senators that 
the Republican President of the United 
States select Democratic nominees of 
their choosing to the Sixth Circuit, if 
you are unfortunate enough to be a 
litigant in the Sixth Circuit, you are 
out of luck. I hope your case is not too 
important because it will take 50 per-
cent longer than the national average 
to get a decision. It is all because the 
Michigan Senators believe they should 
be able to pick one or more circuit 
judges for a Republican President. 

The Sixth Circuit has the dubious 
honor of being the slowest circuit in 
the Nation—dead last. The blame for 
that resides not with the President of 
the United States, who has had four 
well-qualified nominees pending before 
the Judiciary Committee for quite 
some time; the reason for that is the 
Michigan Senators’ refusal to sign off 
on any of them, unless they get to tell 
the President whom to nominate. 

Looking at it another way, if you are 
lucky to have to be in one of the other 
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circuits, if you file your appeal by the 
beginning of the year, you may get a 
decision by Halloween. If you file at 
the same time in the Sixth Circuit, you 
will wait until Easter of the following 
year to get a decision. We have all 
heard the old saying that justice de-
layed is justice denied. So let’s put a 
human face on those statistics. 

In the area of criminal justice, Ohio 
Attorney General Betty Montgomery 
has said that numerous death penalty 
appeals are experiencing prolonged 
delays. In the area of civil rights, at-
torney Elizabeth McCord had been 
waiting 15 months just to have an oral 
argument scheduled for her client’s ap-
peal in a job discrimination suit—15 
months to get an oral argument in a 
job discrimination suit because the 
Michigan Senators won’t allow any of 
the President’s nominees to go for-
ward. In the interim, her client died. 
He waited so long, he simply passed 
away. 

According to the Cincinnati Post, 
delays such as this have become com-
monplace because vacancies have left 
the court at half strength and created 
a serious backlog. 

Commenting on this sorry state, 
Mary Jane Trapp, president of the Ohio 
Bar Association, said:

Colleagues of mine who do a lot of Federal 
work are continuing to complain. When you 
don’t have judges appointed to hear cases, 
you really are back to the old adage, ‘‘justice 
delayed is justice denied.’’

Mr. President, this situation is com-
pletely and totally unacceptable. I am 
astonished that our Democratic col-
leagues want to filibuster qualified ju-
dicial nominees who could address the 
problem. 

My Democratic colleagues try to jus-
tify their obstructionism based on a 
grievance they believe they have suf-
fered with respect to two of these 
seats. Bear in mind, there are four va-
cancies. This grievance goes back two 
Congresses and involves an 
intradelegation spat. The ‘‘you started 
it’’ excuse is more than just a little 
wanting in light of these troubling sta-
tistics and unfortunate stories. 

As I said earlier, let’s get back to the 
first principle: Democratic Senators 
don’t get to pick circuit judges in Re-
publican administrations. In fact, Re-
publican Senators don’t get to pick 
them in a Republican administration. 
We get to make recommendations. 
Presidents of both parties have long be-
lieved circuit court appointments were 
their prerogative. 

So I say to my friend from Idaho, 
who has joined us on the floor, here 
you have a situation where the Demo-
cratic Senators in Michigan, with a Re-
publican administration, are demand-
ing that the Republican President ap-
point someone of their choice to the 
circuit courts when even we as Repub-
lican Senators don’t get to make such 
selections. I think it is safe to say that 
that is never going to happen. That is 
never going to happen. 

So in the meantime, four nominees 
the President has made—all from the 

State of Michigan—which would solve 
this 25 percent vacancy problem on the 
Sixth Circuit, languish because of this 
desire on the part of Democratic Sen-
ators to pick circuit court nominations 
in a Republican administration. 

It is important to remember that 
Michigan doesn’t own these seats. They 
don’t belong to any particular State. 
Certainly, historically, at least in re-
cent history, these four seats have be-
longed to Michigan. They belong to the 
people of the United States. If anybody 
has a particular claim, it is the people 
of the Sixth Circuit, all of whom are 
suffering because of this obstruc-
tionism. I know the people of Ohio, 
Kentucky, or Tennessee would be more 
than happy to have these judges if 
Michigan doesn’t want them. If the 
Michigan Senators don’t want Michi-
gan judges on the Sixth Circuit, good-
ness, we would be happy to have a good 
Ohio, Kentucky, or Tennessee lawyer 
fill the vacancies. My people in Ken-
tucky didn’t have anything to do with 
this spat up in Michigan. They are hav-
ing to pay for it, as are the people of 
Ohio, Tennessee, and Michigan. 

I said there are four vacancies in 
Michigan. Two of the four seats the 
Michigan Senators are blocking don’t 
have any connection to any prior 
intradelegation dispute. There were 
two of the four judges who were in-
volved in all of this dispute during the 
Clinton years, but there are four va-
cancies. All four of them are being held 
up. President Clinton did not even 
nominate anyone. Let me repeat, 
President Clinton didn’t even nominate 
anyone for the seat to which Henry 
Saud has been nominated. Henry Saud, 
if confirmed, would be the first Arab 
American to sit on a circuit court in 
U.S. history. That is one of the nomi-
nations they are holding up. President 
Clinton didn’t even nominate anyone 
for the seat to which Henry Saud has 
been nominated. The seat to which 
David Mackey has been nominated 
didn’t even become vacant until the 
first year of the current President’s 
term. Two seats are being held up by 
the Michigan Senators, one of whom 
President Clinton nominated, and one 
didn’t become vacant until President 
Bush took office. These two vacancies 
had nothing to do with whatever the 
spat was that went on earlier, and all 
four seats remain vacant. 

This is simply an unacceptable situa-
tion. The American people should be 
aware of what is going on. They should 
demand that this obstructionism cease. 
This outrage that is occurring in the 
sixth judicial circuit puts a human face 
on what has been going on around here 
this year. 

Real litigants, real people, are paying 
the price for senatorial pique, for sen-
atorial demands for something that is 
totally unreasonable—where Demo-
cratic Senators, in a Republican ad-
ministration, get to pick circuit 
judges. In the meantime, the lawyers 
and litigants of the Sixth Circuit con-
tinue to suffer under this 25 percent va-

cancy crisis, this judicial crisis of the 
highest order, as a result of Senate ob-
structionism. 

Let me also add, just a month ago, 
both houses of the Michigan Legisla-
ture passed resolutions that noted the 
negative effects of the vacancy crisis 
and urged the U.S. Senate in general, 
and Michigan Senators in particular, 
to act on the Michigan nominees. The 
Michigan Legislature is passing resolu-
tions asking the Michigan Senators to 
let the nominations go forward. 

Mr. President, I thank the Chair for 
the opportunity to address the crisis in 
the Sixth Circuit. It is a very serious 
crisis confronting my State. I see the 
Senator from Oklahoma here. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

SUNUNU). The Senator from Oklahoma 
is recognized. 

Mr. MCCONNELL. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. The ma-
jority controls 12 and a half minutes. 

Mr. MCCONNELL. Mr. President, I 
reserve the remainder of our time. 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from Oklahoma is recog-
nized. 

Mr. NICKLES. Mr. President, I will 
also be speaking later. I want to make 
a couple of comments after presiding 
and listening to some of the speeches 
made a moment ago. I think it is im-
portant to maybe give a couple of view-
points about the positions of the Sen-
ate. 

I have had the pleasure of being in 
the Senate for 23 years. I plan on serv-
ing 1 more year in the Senate. I have 
had a lot of great experiences, a lot of 
high points and low points. One of the 
lower points is the way judges have 
been treated in the last 2 years. In my 
previous 21 years, we never had a fili-
buster on a judge, and I never heard 
colleagues say, Wait a minute, Presi-
dent Clinton had nominees and they 
weren’t considered. Most of those who 
were on the list he nominated very late 
in the last year of his term of office.
One of them was from Oklahoma, and 
the two Senators from Oklahoma were 
never even consulted. That name was 
on the list. 

So there is a difference between 
being nominated, going through the 
process—particularly with district 
court judges—consulting the home 
State Senators. That is the tradition of 
the Senate. 

One of the things that bothers me is 
we are breaking the tradition of the 
Senate by saying now you have to have 
a supermajority, particularly on the 
appellate court level. I don’t know that 
that has happened on district court, 
and I am glad. We have confirmed a lot 
of district court judges and I am glad. 
But when it comes to circuit court, the 
next higher level, it may be a higher 
standard and all of a sudden now, the 
standard for those judges appears to be 
60 votes. That is evident by the fact of 
four having been filibustered and there 
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are another two who will be filibus-
tered in the process. We will find out 
tomorrow. 

Another of the traditions that has 
been trampled upon is what people are 
saying and how they are saying it. We 
had a speaker just recently who men-
tioned two Senators by name and kept 
using the words ‘‘sanctimonious hypoc-
risy.’’ That is in violation, in the opin-
ion of this Senator, of rule XIX of the 
Senate. 

We have rules. And we have rules for 
a purpose. Those rules should be ad-
hered to. When Senators violate the 
rules, I think they undermine maybe to 
some extent the dignity and esteem of 
the Senate. 

These rules have a purpose. Rule XIX 
says:

No Senator in debate shall directly or indi-
rectly by any form of words impute to an-
other Senator or other Senators any conduct 
or motive unworthy or unbecoming of a Sen-
ator.

That rule is there for a purpose. It is 
gradually being ignored in debate, time 
and time again, by some Members—not 
by most Members, by an occasional 
Member. 

I am giving a warning to Members, if 
they violate this rule, I am going to 
call it on them and I am going to ask 
the Parliamentarian if their comments 
are a violation of rule XIX. And if they 
are in violation, they will be seated. It 
will take an actual vote for them to be 
allowed to participate in debate again. 

It is not right to be coming down 
mentioning Senators by name and 
using words such as ‘‘sanctimonious 
hypocrisy’’ and impugning a Senator’s 
motives. That is in violation of the 
rules. People ought to know the rules. 
Maybe if we would abide by the rules, 
we would have a higher level of debate, 
greater civility, and maybe greater un-
derstanding of some of the challenges 
we have before us today. 

Let me just make one other comment 
about there were some judges who are 
maybe left in the queue. President 
Clinton had a bunch of judges left in 
the queue. I had a judge who was left in 
the queue at the end of Bush 1’s admin-
istration. His name was Frank Keating 
and he ran out of time. That is one of 
the traditions of the Senate. When peo-
ple are nominated in the last year or 
the last few months of an administra-
tion, a lot of times they don’t get con-
firmed. That is not a filibuster. Some 
people were equating that to a fili-
buster. It is not. There has not been a 
filibuster of a judge in my term—actu-
ally in the history of the Senate—until 
this year, on four individuals, and now 
we are going to find it on a couple of 
additional judges. 

One other comment. My very good 
friend from Louisiana said her father 
was a Catholic judge, and God bless 
him. I am concerned that there is a re-
ligious litmus test coming. Maybe we 
can confirm Catholics, but if they hap-
pen to be pro-life Catholics—I don’t 
know if her dad is a pro-life Catholic or 
not. I hope he is. I don’t know. That is 

his business. I usually don’t ask the 
nominees I am recommending or the 
President is considering—I usually 
don’t ask them their position on that 
issue. But my guess is if someone is 
known to be a pro-life Catholic, they 
cannot get through this litmus test for 
appellate court judges that many are 
using today, and I think that is very 
regrettable. Maybe if they happen to be 
pro-life Southern Baptists or pro-life 
Mormons or pro-life Jews, I am not 
sure they can get through this new lit-
mus test now being put on us by the 
Judiciary Committee and, unfortu-
nately, by the minority in the Senate. 
I think that is very regrettable and we 
need to change that. 

Our colleagues on the other side need 
to realize at some point, someday, they 
will regain the majority. They need to 
be thinking about what that means for 
the long term. I cannot imagine they 
assume we are going to have a 60-vote 
litmus test or a 60-vote margin or hur-
dle for confirmation of judges during 
Republicans but that is not going to 
happen at some point when Democrats 
might occupy the White House. 

I think this raising the bar to 60 
votes—I happen to believe it probably 
is unconstitutional, but I also happen 
to believe they are setting a precedent 
that they likewise will regret. 

So I hope maybe more mature minds 
will be thinking about this on the 
Democrat side and say, wait a minute, 
shouldn’t we really give somebody such 
as Miguel Estrada a vote? 

Mr. MCCONNELL. Will the Senator 
from Oklahoma yield for just a mo-
ment? The Senator from Kentucky is 
here. I don’t know how much time we 
have remaining. 

The PRESIDING OFFICER. The ma-
jority holds an additional 6 minutes on 
this side. 

Mr. NICKLES. I will be happy to 
yield to my very good friend from Ken-
tucky. 

Mr. MCCONNELL. Thank you. I yield 
the remaining time on this side, during 
this hour, to the Senator from Ken-
tucky. 

The PRESIDING OFFICER. The Sen-
ator from Kentucky. 

Mr. BUNNING. I thank for yielding 
my good friend from Kentucky and my 
good friend from Oklahoma. I have a 
question for the senior Senator from 
Kentucky. 

I ask my friend from Kentucky: The 
Michigan Senators argue that they 
have not been properly consulted on 
these, the Michigan nominees. Yet I 
understand the White House Counsel’s 
Office consulted extensively with the 
Michigan Senators. This chart repro-
duces a letter from the White House 
Counsel that shows from April to No-
vember 2001, the White House consulted 
with the Michigan Senators no fewer 
than 13 times. So I ask my friend from 
Kentucky, in light of the record, does 
it not seem that the Michigan Senators 
are defining consultation as picking 
the nominees, rather than the Presi-
dent picking them? 

Mr. MCCONNELL. I would say to my 
friend from Kentucky, he is exactly 
right. I think what is clearly hap-
pening here is the Michigan Senators 
want to pick circuit judges in a Repub-
lican administration. 

I remind everyone, the two Michigan 
Senators are Democrats. My recollec-
tion is that the Senator from Kentucky 
and I may get to recommend judges for 
the circuit court but we don’t get to 
pick them in a Republican administra-
tion, so why should any Democrat Sen-
ator expect they would get to pick cir-
cuit judges in a Republican administra-
tion? 

Mr. BUNNING. On the Sixth Circuit 
Court of Appeals, where these Michigan 
circuit judges are needed so des-
perately, isn’t it true right now that 
Federal district judges are having to go 
to the Sixth Circuit and be seated be-
cause of the judicial crisis we have on 
the Sixth Circuit? 

Mr. MCCONNELL. My friend from 
Kentucky is absolutely right. We have 
a 25 percent—25 percent of the Sixth 
Circuit is vacant. Not because of the 
President of the United States. Four 
Michigan nominees were sent up here 
some time ago. They have been in the 
Judiciary Committee. They are having 
to draft district judges. It is the slow-
est circuit in America because it is 25 
percent vacant. 

Mr. BUNNING. I only say to my good 
friend, the senior Senator, that even 
some of the newer judges with whom 
you and I are familiar are now having 
to do 2-week tours of duty over at the 
Sixth Circuit Court of Appeals—they 
have only been on the district bench 
for 2 years—to try to catch up the 
backlog we have at the Sixth Circuit 
Court. If we could only get a little bet-
ter cooperation out of certain Senators 
from Michigan, maybe we could fill 
those four vacant seats in a rational 
and reasonable way. 

Mr. MCCONNELL. I thank my friend 
from Kentucky for pointing this out. It 
is an outrageous situation.

Mr. BUNNING. Mr. President, we 
have heard from many on this side of 
the aisle this morning and last night. 
They have made great points about 
President Bush’s judicial nominees and 
the bad situation they are in. 

We started this year talking about 
Miguel Estrada. His nomination is no 
longer before the Senate because of the 
opposition party’s tactics and for the 
sale of his family. 

Today marks 918 days after Miguel 
Estrada’s nomination. He has never re-
ceived an up-or-down vote. That is un-
fair to him. President Bush, and the 
American people. 

Miguel Estrada is a respected attor-
ney here in Washington. He received a 
unanimous ‘‘well qualified’’ rating 
from the ABA which is the rating our 
Democrat colleagues call the gold 
standard for judges. 

He would have been the first Hispanic 
to sit on the prestigious DC circuit. He 
was a clerk at the Supreme Court. He 
graduated with distinction from Har-
vard Law School and argued many 
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cases before the Supreme Court. He 
even served in the Clinton administra-
tion. 

But that is not the most impressive 
part of Miguel Estrada’s story. He was 
born in Honduras and came to America 
at age 17 speaking little English. He 
overcame that hurdle and graduated 
from one of our most exclusive colleges 
and law schools. 

He also overcame a speech disability. 
And this is no small hurdle to clear 
when your career depends on making 
successful oral arguments in court. 

Miguel Estrada became a victim of 
politics in the Senate when some here 
said his views were unknown. They 
made unprecedented demands for docu-
ments every legal office in the country 
would object to releasing. They asked 
questions that countless Clinton nomi-
nees also declined to answer. And oppo-
nents said that was unacceptable. 

The real issue here is what is known 
about Miguel Estrada. 

He is a bright young Hispanic lawyer 
who follows the law and would make a 
great Supreme Court nominee. 

The idea of the first Hispanic on the 
Supreme Court being a conservative is 
unacceptable to them. I hope his nomi-
nation comes before the Senate again 
some day and we can vote to confirm 
him. 

And then there is Priscilla Owen. 
Her nomination has been pending for 

918 days. She has been a supreme court 
justice in Texas since 1995. 

In her last election she received 84 
percent of the vote. I’m not sure many 
here know what it feels like to receive 
that kind of percentage. But I bet we 
would all like to. 

And just like Miguel Estrada, the 
ABA gave her a unanimous ‘‘well quali-
fied’’ rating. 

She graduated with honors from 
Baylor Law School where she was on 
the law review and she earned the high-
est score in Texas when she took the 
bar exam. Having suffered through sev-
eral children taking the bar exam, I’ve 
heard what kind of challenge that can 
be. 

But most telling is what her col-
leagues in Texas say about her. 

Justice Owen has the support of three 
former Democrat justices on the Texas 
Supreme Court. Fifteen bipartisan past 
presidents of the Texas bar endorsed 
her. 

And running for re-election she was 
supported by every major Texas news-
paper. We should all be so lucky to 
even get our hometown newspaper’s en-
dorsement. 

We’ve had three cloture votes on her 
and we will vote again on Friday. 

Each time a majority signaled we 
should give her an up-or-down vote. 
But again the minority is preventing 
her from having her day in court. 

What is her crime? Twice in the 
Texas Supreme Court, Justice Owens 
said the court was wrong and that 
under Texas law the parents of a preg-
nant child had the right to be informed 
before their daughter had an abortion. 

Several lower courts had already 
upheld these parental rights and that 
Texas law does not give parents the 
right to stop the abortion, but they did 
have the right to be informed. 

But that precedent apparently 
doesn’t matter and she is being ob-
structed by a radical minority in this 
Senate that believes children have un-
limited rights to abortions and parents 
should not be able to talk to their 
pregnant child first. 

I know the vast majority of Ameri-
cans do not believe that. And it is well 
past time we give Justice Owen an up-
or-down vote. 

Alabama attorney general Pryor was 
the next judge to fall victim to special 
interest politics. 

Bill Pryor was appointed Alabama 
attorney general in 1997 and re-elected 
twice, most recently with 59 percent of 
the vote. 

He has argued before the U.S. Su-
preme Court, practiced at two law 
firms, and taught law school. 

In law school he was on the law re-
view and graduated with honors. After 
law school he was a clerk at the fifth 
circuit where he worked for a judge 
who spent years working to deseg-
regate schools in the South. 

Attorney General Pryor is supported 
by Republicans and Democrats in Ala-
bama. 

Newspapers praise the lack of par-
tisanship in his office. He is known in 
Alabama for following the law. Iron-
ically that is what his detractors say 
he won’t do. 

Bill Pryor is an outspoken man who 
does not hide his beliefs but he has 
proven that his personal beliefs do not 
get in the way of following the law. He 
does not support abortion and has 
never apologized for it. 

But he made sure his office followed 
Supreme Court precedent in enforcing 
the State’s partial birth abortion stat-
ute even though he disagreed with the 
decision, and most recently he acted 
against overwhelming public opinion in 
Alabama to enforce Federal court rul-
ings ordering the Ten Commandments 
display in the Alabama Supreme Court 
to be removed. 

Again a majority of this body has 
kept Attorney General Pryor from get-
ting the up-or-down vote he deserves. 
He has proven without a doubt that he 
will follow the law even when he dis-
agrees with it. 

Twice a majority of the Senate has 
said he should get a vote. Next time I 
hope we give him an up-or-down vote. 

Next up on the honor roll of filibus-
tered judges is Judge Charles Pick-
ering.

Judge Pickering was unanimously 
confirmed by the Senate in 1990 to be a 
Federal district judge in Mississippi. 

He graduated first in his law school 
class at the University of Mississippi. 
He practiced in a law firm and was 
both a city and county prosecutor. He 
was a municipal court judge and elect-
ed to the Mississippi State Senate. 

Judge Pickering has spent his career 
as a leader in race relations in Mis-
sissippi. 

His career has been dedicated to tear-
ing down racial barriers against mi-
norities in the South, and he was not 
very popular for it in Mississippi in the 
1960s and 1970s, but it was the right 
thing to do. 

I remember traveling around the 
South in the 1950s and 1960s and re-
member race relations there. 

I remember signs at cafes saying 
‘‘whites only’’ and then bringing food 
outside with my white teammates and 
sitting down with our black teammates 
on the bus and eating with them. 

I remember what it was like as pro-
fessional baseball gradually embraced 
minorities. Judge Pickering helped 
break down these racial barriers and he 
risked his career and reputation to do 
it. 

In recent years Judge Pickering 
served on race relations committees in 
Mississippi. He spent time working 
with at-risk minority children. 

In 1967 Judge Pickering was a pros-
ecuting attorney in Jones County, MS. 

He took the witness stand to testify 
against a Klan leader in a trial for kill-
ing a Black civil rights activist. 

By standing up for equality and jus-
tice, Judge Pickering put himself and 
his family in danger and lost his re-
election. You can never really judge 
the character of a man until standing 
up for his beliefs costs him something. 

Judge Pickering’s willingness to 
stand up against racial violence cost 
him his job as a prosecutor. But that 
did not keep him from continuing to 
fight for racial justice. 

Probably the most heated race issue 
in the 1960s and 1970s was integration of 
public schools. Integration came to 
Judge Pickering’s town in 1973. The 
Black and White communities in Lau-
rel were split and Charles Pickering 
worked to bring them together. 

He created a plan to integrate 
schools. In the end many Whites still 
moved their kids to private schools to 
avoid integration. And Judge Pickering 
could have done the same. But instead, 
he believed in integration and kept his 
children in public school. 

Many have said he has been soft on 
civil rights. But that does not sound 
like the story of a man who is soft on 
racial justice to me. 

Again the special interests that have 
kept the Senate from voting on Miguel 
Estrada, Priscilla Owen, and Bill Pryor 
are preventing a vote on Judge Pick-
ering. 

A majority of the Senate again has 
said we should have a vote on Judge 
Pickering and the Senate must fulfill 
its constitutional responsibility and do 
so. 

Now we come to the nominees who 
will soon be victims of special interest 
politics—Judge Carolyn Kuhl and Jus-
tice Janice Rogers Brown. 

Judge Kuhl is a superior court judge 
in Los Angeles where she has worked 
on civil and criminal cases. Currently, 
she is the supervising judge of the civil 
division. 

Judge Kuhl graduated from Duke 
Law School and clerked for the same 
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court she was nominated to. In the 
1980’s she worked at DOJ and the Solic-
itor General’s Office where she argued 
before the Supreme Court. 

The ABA says Judge Kuhl is ‘‘well 
qualified.’’ Republicans and Democrats 
in California have spoken about her 
fairness and competence. Fellow judges 
and attorneys who appear before her 
strongly support her nomination and 
urge an up-or-down vote. 

Judge Kuhl’s crime is that she rep-
resented her government while work-
ing for the Reagan administration. One 
instance our colleagues on the other 
side of the aisle like to point to is when 
she helped prepare a document sup-
porting President Reagan’s views in an 
abortion case. 

In other words, she was doing her job 
and representing her client. 

One thing they forget to mention is 
the case was the first major abortion 
case to follow Roe v. Wade when the 
new law was quite uncertain. 

They also forget to mention that it 
was her job to represent the position of 
the President and not her own views. 

They also forget to mention that 
three other attorneys who worked on 
that case were Senate confirmed to po-
sitions after the case. Judge Kuhl has 
said she will follow the law regardless 
of her views. Her record proves it. 

Finally, we get to Judge Janice Rog-
ers Brown of the California Supreme 
Court. Judge Brown, who a minority of 
the Senate says is out of the main-
stream, was recently re-elected with 76 
percent of the vote. 

She was born in rural Alabama to a 
family of sharecroppers. She grew up in 
segregated schools. She lived in an era 
where laws were written to prevent ra-
cial equality in the South. Yet Justice 
Brown succeeded in school and became 
the first black woman to sit on the 
California Supreme Court. 

What do my colleagues say about 
Justice Brown is out of the main-
stream? 

Justice Brown voted to uphold a law 
saying parents have a right to consent 
before their daughter can get an abor-
tion. How far is that out of the main-
stream? Recent polls tell us well over 
three quarters of Americans think par-
ents should be involved in the abortion 
decisions of their children. 

What else do opponents say she has 
done that is out of the mainstream? 

Her detractors say she wants to undo 
decades of Supreme Court precedent in 
property rights and government in-
volvement in the economy. But none of 
them can point to any court opinions 
where she disregarded the law and sub-
stituted her personal views. 

However, she is supported by a bipar-
tisan mix of professors, judges, attor-
neys, and civil rights activists. 

That does not sound out of the main-
stream to me. 

I am convinced these nominees are 
each qualified and would serve this Na-
tion well on the courts they have been 
nominated to. 

The Senate has a constitutional re-
sponsibility to advise and consent on 

nominations made by the President. 
But so far a minority of the Senate has 
prevented us from fulfilling that re-
sponsibility. 

I am not asking my Democrat col-
leagues to vote for and support these 
nominees. I just ask that they give 
them the courtesy and right to an up-
or-down vote. 

If they do not believe the nominee is 
qualified then they should vote no. But 
by preventing a vote they are ignoring 
their constitutional duty. We should 
vote on these nominees and we vote on 
them soon. 

The opponents of these nominees are 
not just playing around with these 
nominees’ lives—they are also toying 
with the Constitution.

The PRESIDING OFFICER. The time 
for the majority has expired. The Sen-
ator from West Virginia. 

Mr. ROCKEFELLER. I thank the dis-
tinguished Presiding Officer. 

Mr. President, I recognize my col-
leagues on the other side of the aisle 
would like to use this debate time to 
focus on the employment status of four 
people, all of whom are employed. I 
would like to talk about a different 
subject, and that is the millions of peo-
ple who are not working. I think we 
owe it to the American people to dis-
cuss the millions of Americans who 
have lost their jobs under the economic 
plans of the sitting President. 

In particular, I would like to focus on 
the millions of Americans who have 
lost good manufacturing jobs, and that 
is the subject of my discourse. I ask 
the Presiding Officer to cut me off in 
precisely 15 minutes if I have not fin-
ished. Since I will be back at 9 o’clock, 
I will finish at that point. 

Let me draw your attention to a few 
very troubling statistics. Manufac-
turing employment in the United 
States has now fallen to the lowest 
level in 41 years. In the last 5 years, we 
have lost 16 percent of all of our fac-
tory jobs. In the last 2 years alone, we 
have lost more than 2.5 million manu-
facturing jobs. In my own State of 
West Virginia, we have lost 14,000 fac-
tory jobs since January 2001. 

To me, these are frightening statis-
tics. They ought to jolt every Member 
of the Senate and prompt an urgent 
call for action. A vibrant manufac-
turing base, in this Senator’s opinion, 
is essential to our standard of living. 
For generations, factory jobs have been 
the path to the middle class, providing 
good wages, health insurance, and pen-
sion benefits. Advances in manufac-
turing technology account for most of 
our economy’s increased productivity. 
Every dollar we spend on a finished 
manufactured good is estimated to 
produce about $2.43 increased economic 
activity. 

Simply put, we cannot become a 
service-only economy, in the judgment 
of this Senator, and at the same time 
expect to maintain our high standard 
of living. We ought to act swiftly to en-
sure Americans will produce steel and 
computers and cars and pharma-

ceuticals and many of the other prod-
ucts which we generally refer to as 
manufacturing. 

We ought not to be timid in the face 
of the devastating statistics I have 
cited. We can do something about 
them. In the Senate, that is what we 
are meant to be doing. And we cer-
tainly should not ignore these statis-
tics and focus, instead, on the jobs of 
four judges who already have work. We 
would better serve Americans if we 
used our time today to debate ways to 
revive the manufacturing sector of our 
economy, and I am going to talk about 
it. People may not want to hear about 
it, but I am going to talk about it be-
cause it affects all the people of the 
country, and my people in West Vir-
ginia very much. 

At the end of September, I intro-
duced legislation to provide some relief 
for American manufacturers on several 
fronts. I am disappointed the Senate 
has not yet debated that legislation. I 
am not surprised, but I am dis-
appointed. The bill I introduced is 
called the SAFE Act, which stands for 
Securing America’s Factory Employ-
ment. 

I wish that topic were all we were 
discussing this morning, today, this 
week, this month. Saving our Nation’s 
factory jobs is crucial. I will take a 
moment to discuss what my legislation 
does.

The SAFE Act would offer relief to 
American manufacturers in several 
ways. 

First, the legislation would provide a 
tax deduction to any company that has 
manufacturing jobs in the United 
States. 

Second, this bill would help compa-
nies cover the cost of providing health 
care for retirees—a huge subject. It is a 
crippling obligation for many of our 
once-proud industries. 

Third, I propose we strengthen our 
trade laws to ensure they offer the pro-
tections that in fact our domestic in-
dustries deserve from unfair and illegal 
trade practices practiced by others. 

Let me take a moment to explain in 
greater detail how these proposals can 
help our domestic manufacturing base. 
Congress is compelled to repeal the 
Foreign Sales Corporation Extrater-
ritorial Income provisions of the U.S. 
Tax Code in order to avoid $4 billion in 
trade sanctions authorized by some-
thing called the World Trade Organiza-
tion. Regardless of my opinion of the 
WTO decision in this matter, I recog-
nize that to protect our economy from 
a trade war, we may need to update our 
Tax Code. We can do so and still en-
courage manufacturing by reducing the 
overall effective corporate income tax 
rate on domestic manufacturing. 

The SAFE Act provides a 9 percent 
deduction for profits derived from the 
manufacturing activities in the United 
States. This is the equivalent, I would 
say, of lowering the corporate income 
tax rate from the current 35 percent to 
32 percent of the portion of profits that 
can be directly linked to U.S. factories; 
also mining operations and the like. 
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This is a very straightforward tax 

break. It will lower the cost of doing 
business in the United States and will 
help companies that employ Americans 
to compete in the global marketplace. 

In addition, my bill includes a tax 
credit to employers to encourage them 
to retain their retiree health insurance 
coverage—a huge problem nationwide. 
As my colleagues well know, employers 
know their health plan sponsors con-
tinue to restructure how they provide 
health care benefits for both workers 
and retirees. The economy is in a tough 
situation and it makes it difficult for 
them. 

Interestingly, the percentage of em-
ployers who offer retiree health bene-
fits has declined substantially over the 
past 15 years, to wit: Two-thirds of all 
firms with 200 or more workers spon-
sored retiree coverage 15 years ago. Ac-
cording to the most recent data, a lit-
tle bit more than one-third do that 
today. Despite these reductions, the 
employer-sponsored health system is 
the largest source of health care cov-
erage in the country today, even with 
that diminution of the percentage. 

The SAFE Act would provide employ-
ers with a tax credit to cover 75 per-
cent of the costs associated with pro-
viding health care coverage to their re-
tirees in order to protect existing cov-
erage and reverse the current trend. 

Finally, my legislation would 
strengthen our trade protections, our 
antidumping and countervailing duties. 
So-called AD/CVD trade laws are often 
the first and last line of defense for 
U.S. industries injured by unfair labor 
or illegally traded imports.

These laws are absolutely essential 
for the survival of our manufacturing 
sector in an increasingly global mar-
ket. But some of these provisions have 
become antiquated by recent changes 
in our global economy and the new 
structure of international trade. The 
American steel crisis has made it very 
clear that these trade laws need to be 
strengthened. Companies, workers, 
families, and communities rely heavily 
on fair trade laws to prevent the ill-ef-
fects of unfair trade. Antidumping and 
countervailing duty laws need to be up-
dated and amended so they work both 
as intended and as permitted under the 
rules of international trade. 

For example, the SAFE Act includes 
a provision that allows us to consider 
whether or not an industry is vulner-
able to the effects of imports in mak-
ing antidumping and countervailing 
duty determinations. Another provi-
sion of this bill will make it tough for 
our trading partners to circumvent 
antidumping or countervailing duties. I 
have a variety of examples I could give 
of that, but I will not for the moment. 

They could do so by clarifying that 
such orders include products that have 
been changed in only a very minor re-
spect. What do I mean by that? Some-
times companies will make a product 
in another country, send it to a third 
country, and they will adjust a little 
tiny piece of something. Then that 

third country will export it into the 
United States and it will count as an 
export from the third country—not 
from the first country or the second 
country which actually produced the 
greatest mass of it—thus allowing 
them to have their trade surplus in-
creased. 

This will help prevent foreign nations 
from making slight alterations to prod-
ucts they are exporting to us in order 
to skirt existing antidumping or coun-
tervailing duty orders. 

Another clear problem under our cur-
rent trade law is that foreign producers 
and exporters of such merchandise may 
avoid AD/CVD duties by using complex 
schemes that mask payment of coun-
tervailing duties resulting in the un-
derpayment of duty rates. 

My legislation would restrict such 
practices by requiring the importer, if 
affiliated with the foreign producers or 
exporters, to demonstrate that the im-
porter was in no way reimbursed for 
any AC/CVD duties that were paid. 

There are certainly other changes we 
should consider to update our trade 
remedy laws. These provisions are by 
no means an exhaustive list, but we do 
need to get the debate started. I have 
offered this bill as a way to reenergize 
the debate. I have 15 minutes and I am 
using it to discuss something I think is 
useful. 

Steel is a prime example of the need 
for strong trade laws, strong enforce-
ment of the laws on the books, and 
strong considerations to toughen exist-
ing statutes. 

As the Presiding Officer well knows, 
I have long been involved in the fight 
for the American steel industry. Cur-
rently, the industry, its workers, and 
steel communities around the country 
await a decision from the President of 
the United States on section 20 tariffs 
he imposed on steel imports in the face 
of an unprecedented flood of steel im-
ports from foreign countries below 
price and below the cost of production 
in the home country. 

Some of our foreign trading partners 
are lobbying the White House very 
hard to lift these tariffs. In fact, the 
European Union was in town just last 
week making irresponsible and illegal 
trade threats to try to sway the Presi-
dent’s decision. I hope they fail. The 
administration has a very clear choice 
between preserving good-paying and 
hard-earned American jobs or caving in 
to the threats of our foreign trading 
partners. 

All of the arguments made prior to 
the imposition of the tariffs about the 
potential damage and consequences of 
the 201 tariffs have been debunked. 

This is important. We have some-
thing called the International Trade 
Commission. It is a nonpartisan quasi-
judicial body. They found that the tar-
iffs have done what they were meant to 
do—the tariffs on steel: give the Amer-
ican steel industry breathing room it 
needs to restructure. The International 
Trade Commission also found that the 
tariffs have not significantly impacted 
the U.S. economy in any other way. 

If this administration is truly com-
mitted to the steel industry and, im-
portantly, the communities built 
around it, the President will leave the 
tariffs just as they are and fulfill his 
promise to American workers. If not, 
we are facing very hard times indeed, 
and it may be the death knell for steel 
manufacturing in America—something 
I don’t think we want to see. 

I am extremely disappointed that 
rather than engaging in a serious de-
bate, we are spending 30 hours talking 
about judicial nominees because some 
Senators believe it is an effective way 
to do whatever. 

Instead of scoring political points, 
the SAFE Act addresses several very 
dire needs of our manufacturing com-
panies. It improves our trade laws, 
helps with the burden of retiree health 
care costs, and effectively lowers the 
corporate tax rate on manufacturing 
activities. This package of reforms is 
an effective plan to stem the flow of 
manufacturing goods from overseas. 

I will conclude by simply saying this: 
The fact that almost 9 million Ameri-
cans are out of work, that is urgent; 
the fact that employment insurance is 
set to run out for many Americans who 
have been unemployed for a long time, 
that is very urgent; the fact that 43.6 
million Americans lack health insur-
ance and manufacturers and other em-
ployees are dropping health coverage 
to make ends meet, that is urgent; the 
fact that America has lost more than 3 
million private sector jobs since our 
current President took office, that is 
urgent; the fact that the number of 
Americans living in poverty has in-
creased by 3 million in 2 years, that is 
urgent; and the fact that 4.5 million 
Americans work part time because 
they cannot find full-time jobs, that is 
urgent. 

I would simply like to suggest that 
the Senate return to the urgent busi-
ness facing our Nation. We have appro-
priations bills to consider and pass. We 
have a comprehensive Energy bill to 
pass. We have a highway bill to pass. 
We have much to do. 

I thank the Presiding Officer, and I 
yield the floor.

The PRESIDING OFFICER. The as-
sistant minority leader. 

UNANIMOUS CONSENT REQUEST—S. 1584 

Mr. REID. Mr. President, yesterday 
at 6 o’clock we were working on S. 1584, 
a bill that funds the Departments of 
Veterans Affairs, Housing and Urban 
Development, and other agencies. It is 
a bill that has $122.7 billion. It includes 
$612 billion for the Department of Vet-
erans Affairs, veterans benefits, all the 
health facilities, EPA, and NASA. It is 
an extremely important piece of legis-
lation. 

Therefore, for the veterans of Amer-
ica, I ask unanimous consent that at 6 
o’clock tonight we move off this and go 
back to the VA–HUD bill and complete 
it within 2 hours. The two managers of 
the bill, Senators BOND and MIKULSKI, 
said they could do that. It would be an 

VerDate jul 14 2003 01:47 Nov 14, 2003 Jkt 029060 PO 00000 Frm 00074 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.333 S12PT2



CONGRESSIONAL RECORD — SENATE S14621November 12, 2003
important part of our legislative agen-
da. I ask unanimous consent that that 
be the case. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. MCCONNELL. Mr. President, re-
serving the right to object, and I will 
object, we hope to complete that bill, 
in the next few days. Therefore, for the 
moment, I object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. MCCONNELL. Mr. President, let 
me suggest another consent agreement 
that might make more sense. I ask 
unanimous consent that the Senator 
modify his previous request so that 
just prior to proceeding as requested, 
the three cloture votes would be viti-
ated and then the Senate immediately 
proceed to three consecutive votes on 
the confirmation of the nominations 
with no intervening action or debate. 

Mr. REID. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Who yields time? 
The Senator from Florida. 
Mr. GRAHAM of Florida. Mr. Presi-

dent, the two unanimous consent re-
quests that have just been made I am 
afraid might have come out of my 15 
minutes. I would like to ask unani-
mous consent if I could have an addi-
tional 3 minutes so that I will have my 
full 15 minutes. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. GRAHAM of Florida. Mr. Presi-

dent, I thank my colleague from Ken-
tucky for his generosity. I intend to 
use much of my time talking about the 
issue that was discussed by my friend 
and colleague from West Virginia. But 
I would like to start with some com-
ments on the subject which has been 
before us since 6 p.m. yesterday; that 
is, the issue of judicial confirmation. 

This is a fundamental issue in our de-
mocracy. One of the great figures in 
the development of the structure of our 
Nation’s Government stands over us 
every day we are in session in this 
Chamber; that is, the first Vice Presi-
dent of the United States, John Adams. 

Concerned about the structure of 
government, preceding the War for 
Independence and anticipating there 
would soon be a new nation which 
would be striving to develop the appro-
priate structures to maintain its de-
mocracy, John Adams wrote a series of 
his thoughts on government. These be-
came the essential ideas first for the 
constitutions of the newly independent 
Colonies and State constitutions, and 
then in Philadelphia the development 
of the U.S. Constitution. 

One of the central points of John 
Adams’s thoughts on government was 
the essential role which was played by 
an independent judiciary. He said, as 
quoted in the Pulitzer Prize-winning 
biography of John Adams by David 
McCollough:

Essential to the stability of government 
and to ‘‘enable an impartial administration 

of justice,’’ Adams stressed the separation of 
judicial power from both the legislative and 
the executive. There must be an independent 
judiciary. ‘‘Men of experience in laws of ex-
emplary morals, invincible patience, 
unrivaled comments and indefatigable appli-
cation should be subservient to none and ap-
pointed for life.’’

There were a number of provisions 
placed in the U.S. Constitution in order 
to carry out that essential independ-
ence of the judiciary. Many of those 
occur after an individual assumes his 
or her judicial position, including life-
time appointments, and the fact that 
Congress cannot reduce the salaries of 
a member of the Federal judiciary. 
Those are designed to protect Federal 
judges, both politically and economi-
cally, from undue interference. 

But the issue of how do you maintain 
impartiality in the selection of judges 
was one of the most contentious issues 
of the Constitutional Convention. Up 
until the very end of the Convention, 
the provision that was in the draft 
Constitution was for the Senate to ap-
point Federal judges. But there was 
concern that would put too much au-
thority in the legislative branch, and 
thus the final compromise was to have 
the President make the nominations 
for judges but the Senate to confirm 
those nominations. 

There was not intended to be a sub-
servient position for the Senate. Rath-
er, it was to be a position of equality as 
a fundamental part, as John Adams 
said, of maintenance of the independ-
ence of the judiciary. 

What we are debating to date is the 
fundamental question of how should 
the Senate exercise its equal role in 
the designation of those persons who 
will become lifetime appointments to 
the Federal judiciary. 

I believe that in this most serious of 
responsibilities we have, it is appro-
priate that the rules which apply to 
the general conduct of the Senate, 
rules which were largely written by 
John Adams’s successor, Thomas Jef-
ferson, who also looks down upon us 
this morning—that those rules should 
apply in order to protect the interests 
of the minority. That is not just a po-
litical minority; it might also be an 
economic or a regional minority. 

It has been the practice in this body 
that there be the provision for ex-
tended debate and that the termination 
of that extended debate require more 
than a majority of the Senate. Why 
should that procedure which applies to 
all other activities not apply to one of 
the most important, if not the most 
important, activities of the Senate, 
which is to play its equal role in the 
determination of who will be the judges 
of the Federal system in our Nation? 

Let me suggest that maybe we need 
to look beyond the confines that have 
dominated much of this debate and ask 
how can we, within a system that is 
balanced between the President and 
the Senate, do a better job of selecting 
judges and avoid the kind of contention 
and delay we are currently experi-
encing. 

Let me make three suggestions. Ex-
cuse my egocentric discussion of this 
first suggestion. But for 12 years, the 
two Senators from Florida were one 
Republican and one Democrat. Over 
that 12-year period, for one period of 
time the President was a Republican 
and then later a Democrat. During that 
12-year period, Senator Connie Mack 
and I established a process. The process 
was to have a nonpartisan panel of citi-
zens roughly divided between lawyers 
and lay people review the applications 
of persons who were seeking Federal 
judicial appointments. We refused to 
allow on any of the documentation an 
indication, direct or indirect, of what 
the party affiliation of the applicant 
was. Senator Mack and I refused in our 
interviews with those who were se-
lected through this process to raise any 
questions of their partisan affiliation. 
This process proceeded with interviews 
of the applicants and a recommenda-
tion of generally three persons to Sen-
ator Mack and myself. We would select 
one of the three jointly and then sub-
mit that to the President. 

Virtually, if not totally, without ex-
ception, the President approved the 
person selected through that process, 
nominated that person, and this Senate 
confirmed that person generally in an 
expeditious manner—I hope because of 
the confidence of my colleagues in the 
impartiality and the merit orientation 
of the process we had used. 

I suggest to my colleagues and to the 
President that maybe a system analo-
gous to this could be more broadly uti-
lized at both the district court and the 
circuit court level in order to reduce 
the instances of the impasse in which 
we currently find ourselves. 

A second recommendation: There are 
some scholars who are now looking at 
the issue of the judiciary and its rela-
tionship to the executive and legisla-
tive branches, and they are beginning 
to suggest that possibly we should 
move away from a lifetime appoint-
ment of Federal judges at the district 
and circuit court levels—not at the Su-
preme Court level—and to establish a 
fixed term such as 12 years rather than 
the current lifetime appointments. 
That 12-year term would be nonrenew-
able. This would have the benefit of 
persons knowing that the person ap-
pointed, nominated, and confirmed to 
the Federal judiciary at other than the 
Supreme Court level would serve an ex-
tended term but would not be perma-
nently in office. Therefore, some of the 
concerns particularly about the philo-
sophical views would be reduced. 

Finally, I think the President should 
be encouraged to reexamine what has 
become I think an unfortunate pattern 
and which has elevated the importance 
of the circuit courts, and it has ele-
vated the attention given to the nomi-
nees for the circuit court, and that is 
the practice that almost all of the re-
cent nominees to the U.S. Supreme 
Court were nominated directly from 
their service in a circuit court. In fact, 
every U.S. Supreme Court Justice since 

VerDate jul 14 2003 01:47 Nov 14, 2003 Jkt 029060 PO 00000 Frm 00075 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.336 S12PT2



CONGRESSIONAL RECORD — SENATES14622 November 12, 2003
1990 came out of the circuit court. I 
think serving on the Federal circuit 
court is a perfectly appropriate prepa-
ration for the Supreme Court. What I 
disagree with is that the entire Su-
preme Court should be made up of per-
sons with that background. 

This Nation has been well served 
with Supreme Court Justices who had 
a variety of backgrounds, including 
people such as Hugo Black who had 
been a member of the Senate before he 
was appointed to the Supreme Court; 
Earl Warren, who was Governor of Cali-
fornia before being appointed to the 
Supreme Court; persons who came from 
an academic background, such as Felix 
Frankfurt, or from the active practice 
of law, Louie Brandeis. 

I encourage the President, when 
there is another opportunity to appoint 
a Supreme Court Justice, to look more 
broadly than has become the pattern at 
least since 1990. 

With those comments I turn briefly 
to a discussion of the issue of the loss 
of manufacturing jobs and what we 
might do to put a tourniquet, to a de-
gree, on that loss. 

A very fundamental question facing 
our Nation is, How can America main-
tain its standard of living substantially 
higher than the rest of the world, dur-
ing a period of globalization of the 
economy where so much emphasis is 
going to what parts of the world can 
produce a product at the lowest unit 
cost. There are some things that we 
need to do in order to revise our trade 
policy. Many of them were discussed by 
the Senator from West Virginia. I par-
ticularly emphasize the importance of 
having the context of trade, issues such 
as labor, human rights, and environ-
mental protection, become part of the 
trade negotiation. I am not suggesting 
the way to do this is by writing all 
those provisions into each trade agree-
ment; rather, that we look to organiza-
tions such as the International Labor 
Organization, if not the oldest inter-
national organization in the world, an 
organization to which most countries 
belong and have accepted the labor pro-
tocols of, the International Labor Or-
ganization, to determine which of 
those protocols are appropriate to a 
specific trade agreement; include that, 
and then either through enhanced en-
forcement by the protocol itself, which 
I think is the preferable approach, but 
failing that, through mechanisms of 
the trade agreements, to see those 
standards become reality. 

Beyond changes in our trade law, we 
need to look at what is going to be re-
quired in America to make us as com-
petitive as possible. I particularly ref-
erence two things: One, we have to 
have the best educated, the most pro-
ductive workforce in the world if we 
are going to be able to compete glob-
ally and maintain our standards of liv-
ing. John Adams was instructive on 
this point as well. John Adams urged 
the widest possible support for edu-
cation: Laws for the liberal education 
of youth, especially for the lower class-

es of people, are so extremely wise and 
useful that to a humane and generous 
mind, no expense for this purpose 
would be thought extravagant. 

I agree with that assessment of John 
Adams and add to it the importance of 
training for adults who are finding 
their current skills are less in demand 
and need to either enhance those skills 
or to add new skills to their capabili-
ties. 

Finally, before I conclude, we need to 
make a greater investment in our in-
frastructure. Our roads, bridges, water 
and sewer systems are critical to our 
economic productivity. They are dete-
riorating. This Congress will have an 
opportunity soon to deal both with 
adequate funding of education, particu-
larly for retraining of adults and to en-
hance our capability to provide a mod-
ern set of support systems for our econ-
omy.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Kansas. 

Mr. BROWNBACK. Thank you, 
Madam President. I am being joined by 
my colleague from Kansas, Senator 
ROBERTS, my colleague from Illinois, 
Senator FITZGERALD, and Senator 
NICKLES will join us in our time period 
to talk about the judicial crisis we 
have in this country and the difficul-
ties that have been created now by an 
unprecedented act of the filibustering 
of circuit court judges. I will take a 
narrow look at this as an issue that has 
been building for the last 40 years, and 
what has happened during that 40-year 
time period that the crisis in the court 
has developed. 

We stand on the shoulders of great-
ness. It was with courage and honor 
and convictions and convictions in reli-
gious beliefs that our forefathers 
formed this union of States we now call 
the United States of America. Indeed, 
the foundation of our country was 
formed with an understanding that 
there is a recognition of a higher moral 
authority. It is over our mantle, the 
one right here that I look at which 
says, ‘‘In God We Trust.’’ 

Yet if we are to continue down the 
precedent set in 1962—and I will go into 
that—it will be likely that in the near 
future we will have to take these words 
down and remove them as being illegal. 
This body itself committed a criminal 
act under a determination made by the 
Ninth Circuit Court of Appeals when 
we opened up and said the Pledge of Al-
legiance; a criminal activity because in 
1954 President Eisenhower, the great 
Kansan, with a legislative body in-
serted, the unbelievable words, ‘‘one 
Nation, under God.’’ 

The Ninth Circuit Court of Appeals, 
to which two of the nominees would go, 
has declared that unconstitutional. It 
would be one thing if we said this is 
just an unusual aberration, but what 
we have to say and see is that this is a 
continuation of a 40-year march that 
the court has been on to purge any rec-
ognition or acknowledgment of God in 
the public square. 

We are on 40 years of judicial activ-
ism in this regard. I will go through 

that. The Ninth Circuit is applying the 
endorsement test, first articulated in 
the 1985 school prayer case of Wallace 
v. Jaffree. Let’s be honest about the 
logic behind the test. It is an absolute 
demand that religious ideas and lan-
guage be thoroughly eliminated and 
cleansed from government activities. If 
consistently applied, the endorsement 
test basically drives God out of public 
school and out of our public life. 

For too long we in this body have 
been silent and stood by while the 
courts have slowly chipped away at our 
responsibility to this Nation. And 
today we see the effects of our apathy. 

At this critical time in our Nation’s 
history, the Senate stands locked in a 
controversy surrounding the confirma-
tion of judges. But this stalemate also 
underscores the large issues at stake 
and the serious choices we face as a na-
tion. If we look at the judicial trends 
for the past 40 years, the courts have 
increasingly veered off course. As far 
as religion is concerned, the courts 
have been on a relentless drive to re-
move God from the public square. It 
started in 1962 in Engel v. Vitale when 
39 million students were forbidden to 
do what they and their predecessors 
have been doing since the founding of 
our Nation, publicly calling upon the 
name of the Lord at the beginning of 
each school day as we do in this body.

The following year in the School Dis-
trict of Abington Township v. 
Schempp, the Court held that Bible 
readings in public schools also violate 
the first amendment. In 1992, in Lee v. 
Wiseman, prayer was removed from 
graduation exercises. And in 2000, in 
the Santa Fe Independent School Dis-
trict v. Doe, prayer was removed from 
being said at football games. 

None of these restrictions were af-
firmatively adopted by any legislative 
body. The legislative bodies, either at 
the Federal or State level did the oppo-
site. The Congress added the phrase 
‘‘under God’’ in 1954 to the Pledge of 
Allegiance, and did so with the explicit 
intention of fostering reverential patri-
otism—nothing more, nothing less. It 
was done to reflect the values of the 
American people that were as valid in 
1954 as they are today. Yet this year, 
the Court will continue to decide these 
issues, irrespective of what the Amer-
ican people believe in and want. 

Along the way during this 40-year 
time period, the Court also discovered 
the constitutional right to abortion 
and more recently struck down State 
anti-sodomy laws. 

As the Court has sought to remove 
God from the public square, we should 
examine the impact it has had on our 
culture, that amorphous atmosphere 
that helps form our souls and our iden-
tities. The culture, the following 
charts demonstrate, has clearly dete-
riorated. More and more Americans are 
slipping into depression, alcoholism, 
and suicide. Our Nation’s schools are 
plagued with students who not only 
fall behind in educational standards 
but who are suffering from societal 
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problems that we have allowed to take 
place in this country. 

Prior to the two major cases out-
lawing prayer in 1962 and 1963, our stu-
dents enjoyed more stability. Since 
then, there has been more violence, 
sexual activities in schools, which have 
had corrosive effects on our culture. 

For example, look at this chart show-
ing suicides increased dramatically for 
teenagers between 1960 and today, 
nearly tripling the age bracket of sui-
cide for children in our schools. Simi-
larly, drug use has gone up signifi-
cantly since the 1960s. Alcohol use also 
went up among those between the ages 
of 12 and 17, as this chart shows. 

Here are examples of societal con-
sequences since the 1960s. Since the 
passage of Roe v. Wade, legalizing 
abortions, abortions have increased 
dramatically. By the 1990s, abortions, 
private sources show, have more than 
doubled during that period of time. We 
are at 1.5 million a year. Bill Clinton 
called for abortion to be safe, legal, and 
rare. It is none of the three. 

We see a dramatic increase in di-
vorces that have taken place in this 
country since 1960. 

This chart goes back to 1940, but 
from 1960 forward we are at a point in 
the 1990s where one in every two mar-
riages end in divorce in America. Is 
that a healthy culture? We have seen 
same trends in violent crimes taking 
place. From 1960 to where we are today, 
we have seen more than a doubling, tri-
pling of violent crimes taking place. 

I ask the simple questions of my col-
leagues: Is there a direct correlation? 
Did the removal of prayer in the class-
room or prohibitions on other public 
displays of religious convictions lead 
to the kind of moral decay reflected in 
the charts? Did the removal of honor 
and recognition of a higher moral au-
thority impact our children? Or is it 
mere coincidence that our culture has 
declined as the courts deliberately and 
quietly shifted this country away from 
our motto, ‘‘In God we trust.’’ 

However one may interpret the em-
pirical data and whatever conclusions 
one may draw of the cause and effect, 
we cannot ignore the key principles in 
the Constitution and under the estab-
lishment clause. While it may seem 
like inherent contradiction, Americans 
believe it both appropriate and nec-
essary for government to limit abuses 
of religious liberty while at the same 
time making the effort to support 
sound religious convictions. 

I am joined by several of my col-
leagues in the Senate who want to go 
further in making points about the 
judges who are being appointed. One 
thing is consistent with the judges, and 
that is they are people who have, in 
many cases, strong convictions, strong 
religious convictions, and they are 
being tested and tested out because of 
their faith. Is that where we are going 
with this removal of God from the pub-
lic square? This is a dangerous prece-
dent and dangerous way we are going. 

I yield the floor to my colleague from 
Kansas, Senator ROBERTS.

Mr. ROBERTS. Madam President, I 
thank my distinguished friend and col-
league for yielding. This is one of those 
times where perhaps everything has 
been said but not everyone has said it. 
I am not sure what I can add to this de-
bate, but I will give it a try. 

Our citizens of Kansas have watched 
the Senate’s action, or rather inaction, 
on the President’s nominees. I would 
like to quote from the Wichita Eagle, 
one of our fine newspapers in Kansas 
which simply editorialized:

The party that does not control the White 
House is trying to control the ideological 
makeup of the federal courts, by misusing 
the Senate’s advice-and-consent function to 
stall votes on the president’s judicial nomi-
nees.

The Topeka Capital Journal also ob-
served:

The federal judiciary is heading to a train 
wreck.

I suspect by the time we get to the 
end of this and these kind of delay tac-
tics, people will crawl out of train 
wrecks faster than we get this solved. I 
hope that is not the case. 

It is not just the local newspapers 
that are expressing their views on 
these issues. Many constituents have 
written and called my office. They are 
expressing their frustration on the 
Senate’s treatment of this process. 
This is a time that the process of the 
Senate, normally not a very high pro-
file issue, has become a high profile 
issue. 

Kansans are pragmatic and under-
standing people. They understand that 
some Senators oppose the President’s 
nominees on ideological grounds. They 
also understand that those Senators 
are entitled to that position and an-
swer to their own constituents for 
their actions. However, they do not ap-
preciate the abuse of the Senate’s pro-
cedural tools to allow the minority to 
dominate the majority. They want us 
to give these nominees a simple up-or-
down vote. That is the whole issue. 
They want these nominations decided 
on the merits, not blocked by some 
procedural maneuver. 

That is what this all comes down to. 
All of the rhetoric and support of these 
delaying tactics would have you be-
lieve the four nominees are ‘‘out of 
touch,’’ or ‘‘out of the mainstream.’’ 
Those opposing the nominees would 
have us believe they have not had a 
sufficient opportunity to question the 
nominees or have not received enough 
information to form an opinion. The 
facts are that through hearings that 
have been held, and in one case over 2 
years have passed and the nomination 
simply remained blocked. 

Additionally, if my colleagues truly 
believe they do not have enough infor-
mation despite these hearings and de-
spite the answers that are provided by 
the nominees, the answer is simple. 
They do not have to vote for the nomi-
nee. They can simply vote no, if we 
could just have a vote. So despite all of 
these protestations to the contrary, 
this comes down to ideological obstruc-
tionism. 

Now, intuitively the logic that a ju-
dicial selection should be based or in-
fluenced by a nominee’s ideology leads 
one to believe that judges should or 
will rely on their own personal beliefs 
rather than on the law when rendering 
their decisions. I find this remarkable 
and completely off the mark. I am cer-
tain that if each of these nominees re-
ceive an up-or-down vote, each would 
be approved by a majority vote and 
they would vote according to the law. 
They said that over and over again. 

My question is, How is justice served 
when justice is delayed? If you deliver 
solid and qualified judges to our court 
system, that is more important than 
litmus test politics. We are just simply 
not doing our job. 

Let me talk about trust. This contin-
ued delay does not foster the public’s 
trust in our government’s process to 
simply get the job done. 

Let me talk about cost. Taxpayers 
spend $5.1 billion for the Federal judici-
ary every year. The American people 
are paying for fully staffed courts and 
are getting obstructionism and vacant 
benches. Reckless behavior such as this 
is irresponsible and a waste of taxpayer 
dollars. 

Let’s talk about delay. Let’s really 
talk about delay. Court delays are be-
coming the norm. We all know that. 
We read about something egregious in 
the newspaper and wonder why you 
cannot get a court decision or at least 
some justice out of the situation. All of 
the court circuits facing these judicial 
emergencies are averaging 4- to 5-
month—4- to 5-month—delays. And 
these delays are on top of a process 
that, from the original filing in district 
court to the final decision on appeal, 
takes 24 to 28 months—over 2 years. 

OK, let us talk about results. What 
does an overtaxed judiciary really 
mean to Americans? It means that 
cases take longer to resolve, lives are 
disrupted and inconvenienced further, 
and real people must wait indefinitely 
in limbo as justice in their cases re-
mains undetermined. 

In over two centuries of Senate his-
tory, why, judicial nominations have 
been both approved or refused. No fili-
buster was necessary to defeat a nomi-
nation. The reliance by those who op-
pose these nominations of this proce-
dural tool to handicap the process is 
simply unprecedented. The use of the 
filibuster essentially grants the minor-
ity veto power, hence controlling 
which nominees will even be given the 
chance—just the chance—for an up-or-
down vote, much less confirmed. 

Now the Constitution explicitly 
states seven circumstances in which a 
supermajority vote is warranted by one 
or both Chambers of Congress. The ad-
vice and consent of Presidential nomi-
nations by the Senate is not one of 
these special circumstances. In fact, 
Alexander Hamilton states in Fed-
eralist 76 that the Senate’s role is to 
refuse nominations only for ‘‘special 
and strong reasons’’ having to do with 
unfit characters. At some point, after 
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the issues and merits of the nominee 
have been debated, we have an obliga-
tion to render a decision, whether it is 
yea or nay, and not let the matter hang 
in the balance unresolved and unfin-
ished. 

These competent, well-qualified judi-
cial nominees deserve an up-or-down 
vote. The people of Kansas and the 
United States deserve a full—a full—ju-
dicial bench. 

I thank my colleague for yielding the 
time. 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. I thank the Chair. 
I now yield to the Senator from Illi-

nois for 7 minutes. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. FITZGERALD. Madam Presi-

dent, I thank both my colleagues from 
Kansas. I appreciate the remarks that 
were just made by the chairman of the 
Intelligence Committee. 

I would like to go back to some of 
the statistics that have been cited in 
this debate. I guess I have been very 
troubled to hear on the radio this 
morning, on call-in radio, the figures 
being cited over and over again that 
were offered last night on the other 
side of the aisle. 

We kept hearing that they had only 
blocked four judges. Well, that is sim-
ply not true, and I think it is very im-
portant that the American people 
know that is not true. 

I have in my hands a chart that was 
prepared by the nonpartisan Congres-
sional Research Service that shows 
that of the Presidents going back to 
Carter, in 1977, through August 1, 2003, 
the Senate has blocked a higher per-
centage and a higher number of judges 
who were nominated by President Bush 
than any other President in the Na-
tion’s history—or at least going back 
to 1977. And I am sure nothing was 
going on prior to 1977 like what is 
going on today. 

The fact is, according to this survey, 
President Bush has nominated a total 
of 264 people to serve on the district 
and appellate courts in this country. 
As of August 1, 2003, only 144 of them 
have been confirmed. That is only 54 
percent of the number of nominations 
made by President Bush.

Now we need to break that down. Of 
district court nominees, President 
Bush, as of August 1, has nominated 185 
nominees to the district court. Only 117 
of them have been confirmed. That 
means the Senate had rejected or not 
acted on 68 of those district court 
nominees. 

With respect to the appellate courts, 
as of August 1, the President had nomi-
nated 79 appellate court judges and the 
Senate, as of August 1, only confirmed 
27 of them. That is only 34 percent of 
the total. So that means 52 of Presi-
dent Bush’s nominees to the appellate 
courts have been blocked by the Sen-
ate. 

My friends on the other side of the 
aisle have done something very clever. 

They have just arbitrarily decided they 
are only going to talk about judicial 
nominees who have been filibustered 
and blocked on the floor of the Senate 
and they are not going to talk about 
those whose nominations have been 
blocked in other ways, such as in com-
mittee. Thus, the American people 
have been given a misleading impres-
sion overnight. They have been misled 
into thinking the Senate has only 
blocked four nominees for the appel-
late courts. Well, it has been far more 
than that. 

As of August 1, it had been 52. I do 
not know what the figure would be 
right as of today, but I would have to 
tell you, if you compare it to the pre-
vious Presidents, the treatment of 
President Bush’s nominees has been de-
plorable. 

Going back to President Carter, he 
nominated 61 appellate judges; 56 of 
them were confirmed. In other words, 
Carter, in 4 years, only had five appel-
late court nominees who did not make 
confirmation; 91 percent of his nomi-
nees were confirmed. President 
Reagan, who was a Republican Presi-
dent, served while there was a Demo-
cratic Congress. He had 81 percent of 
his appellate nominees confirmed. The 
first President Bush had 77.8 percent of 
his appellate court nominees con-
firmed. President Clinton had 56 per-
cent of his appellate court nominees 
confirmed. 

If you get down to this President, 
George Bush, he only has had, as of Au-
gust 1, 34 percent of his appellate court 
nominees confirmed. I am very con-
cerned about what this means for our 
country. It could mean that a minority 
in the Senate is usurping for itself the 
power to control the Federal judiciary. 

Under our Constitution, the Presi-
dent is supposed to appoint the judges 
with the advice and consent of the Sen-
ate. We have some idea what the Con-
stitution meant by that because Alex-
ander Hamilton addressed the issue in 
Federalist Paper No. 76. He said the 
Senate’s role is to refuse nominations 
only for ‘‘special and strong reasons’’ 
having to do with ‘‘unfit characters.’’ 

I do not even think anyone has made 
the argument that the nominees who 
have been blocked in the Senate in this 
Congress have been unfit. I think the 
arguments against their nominations 
have been more ideological; simply the 
other side does not agree with these 
people, suspects they may be conserv-
ative. 

Many of President Bush’s nominees 
have been pro-life. I am concerned 
there may be a litmus test that is 
being applied on the other side, that 
they are simply not going to allow pro-
life judges on our appellate courts. 
That is very troubling because that is 
upsetting our constitutional order that 
our Founding Fathers have made. 

The key point here is, I do not want 
the American people to come away 
with the impression that only four of 
President Bush’s nominees have been 
blocked. The number is far higher. It is 

probably a total of over 100. Probably 
about 120 have been blocked. As of Au-
gust 1, 68 district court judges have 
been blocked and 52 appellate court 
judges. So this whole thing about just 
four judges having been blocked is real-
ly nonsense, and we ought to set the 
record straight.

The PRESIDING OFFICER. The Sen-
ator has used 7 minutes. 

Mr. FITZGERALD. Thank you, 
Madam President. Having used up my 
time, I will now yield the floor to my 
distinguished colleague, Senator 
BROWNBACK from Kansas. 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Thank you, 
Madam President. I thank the Senator 
from Illinois. 

Madam President, how much time re-
mains on this side? 

The PRESIDING OFFICER. Five 
minutes remain on the majority side. 

Mr. BROWNBACK. Thank you very 
much. 

I thank my colleague from Kansas 
and my colleague from Illinois for the 
comments they have made in this de-
bate in which we have been engaged for 
some period of time and I think make 
both cogent and important points to 
put forward. 

I want to double back around and fin-
ish on the comments I started on about 
this being a 40-year debate. For some of 
us who might have been up for a while, 
it may seem like 40 years already since 
last night. 

But this has been a 40-year debate, 
and we have engaged and embarked on 
a great debate about which these 
judges are front and center, and it is 
potentially a collision course, some 
may say, between those who believe in 
God and that He has a role to play in 
the cultural and moral fabric of this 
Nation and those who prefer to sanitize 
our public institutions of any reference 
to God. 

We should at least allow the vast ma-
jority of Americans who believe in God 
to honor Him in public, as our Found-
ers did, and not be forced to conceal 
Him from the public square. 

The four nominees currently being 
filibustered all believe in God, as do 90 
percent of the American public. Should 
they be excluded from the appellate 
courts because of their faith? Their 
deeply held convictions just happen to 
mirror those of George Washington, 
most of the Founding Fathers, as well 
as some of the greatest Americans in 
our history—Abraham Lincoln, Susan 
B. Anthony, Dwight Eisenhower, and 
Martin Luther King, Jr. Would any of 
them be able to get on this court today 
through this litmus test? I doubt it. 

If the issue here is this body has not 
had sufficient opportunity to debate 
the merits of the candidates, then let’s 
go ahead and debate and move to a 
final vote. 

Those who wrote the Constitution, 
which is the oldest working constitu-
tion in the world, remain the best 
guide to its clear meaning. America’s 
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Founding Fathers, by and large, did 
not believe government must be neu-
tral toward religion. George Wash-
ington, in his Farewell Address, often 
quoted, gave the clear view, ‘‘Of all the 
dispositions and habits which lead to 
political prosperity, religion and mo-
rality are indispensable supports.’’ 

The Founders supported the public 
recognition of religion because religion 
and morality are, in Washington’s 
words, the ‘‘firmest props of the duties 
of men and citizens.’’ When Wash-
ington addressed the new Nation for 
the first time as President, he led the 
country in public prayer, something we 
have never failed to do since, and yet 
removed 40 years ago from our public 
classrooms. 

Therefore, I submit to you today that 
we should not stand idly on issues of 
judicial nominations. The Framers of 
the Constitution feared tyranny from 
the judiciary more than from the other 
two branches. They placed deliberate 
limitations on the judiciary in order to 
ensure the integrity of the judicial sys-
tem. As a result, the Federalist Papers 
reported that under their plan, ‘‘the 
Judiciary is beyond comparison the 
weakest of the three departments of 
power. . . . [and] the general liberty of 
the people can never be endangered 
from that quarter.’’ 

Would that be an agreed-to state-
ment today? I think not. 

It is our duty to ensure the legisla-
tive integrity of our culture. Indeed, it 
is written in the Constitution that to 
do anything less is to walk away from 
our responsibility to this Nation, a re-
sponsibility that was recognized and 
affirmed by our Founding Fathers. 

Madam President, as we conclude on 
this side of the aisle for this 30-minute 
section, I would just note to my col-
leagues on the other side of the aisle 
that this is going to continue to be an 
issue. We will get these judges through 
at some point in time, whether it is 
this session or we have to go back to 
the public and have another vote in the 
2004 election cycle. 

This will be a front and center issue. 
As the courts and the culture are be-
coming increasingly tied together with 
the difficulties we have had in this so-
ciety, this will be taken to the public. 
I do not doubt that this will be, if not 
the top issue, one of the top three 
issues. They are going to be out in the 
public. I think this is a bad idea policy-
wise, what is taking place in the block-
age of these judges. I think it is bad 
politics. 

But this is going to take place and 
this fight will continue. If we do not 
get it done now, we will continue to 
press forward, and it will be taken into 
the election cycle, and we will let the 
American public look and see: Do they 
think this is the way judges should be 
handled by the Senate? As these calam-
ities of judicial blockage keep mount-
ing up, it will become clearer and 
clearer to the public what is taking 
place here. 

This is a very important fight. It is 
one about which a lot of people care 

deeply. It is one that a lot of my—when 
people come up to me in Kansas and 
talk about issues, these are front and 
center issues they talk about. They are 
concerned about these issues and have 
been for some period of time. And they 
are wondering: What are you doing? 
What about this activist court? Why 
are you not getting these judges on 
through? 

This is something that does touch 
the public. We can do it the way it 
should be done; we can get a clear vote 
up or down or we can take it back out 
to the public in the next election cycle. 
One way or the other, this is going to 
occur. And I would suggest that the 
best way for this society, the best way 
for this Government, the best way for 
this culture is for these to come for-
ward here, be vigorously debated, and 
then voted on up or down. I think the 
public is now coming to a very strong 
point on this. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. BROWNBACK. Thank you very 
much. I yield the floor. 

Several Senators addressed the 
Chair. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

UNANIMOUS CONSENT REQUEST 
Mr. REID. Madam President, I ask 

unanimous consent that the Senate 
stand in recess from 4:15 to 5:15 today. 
This is so that all Senators can attend 
a closed briefing in secure room No. S–
407, the briefing to be by Ambassador 
Bremer, the American administrator in 
Iraq. 

Another American was killed today, 
along with 25 Italian peacekeepers in 
Iraq. The Senate Intelligence Com-
mittee is no longer functioning, so it is 
more important than ever for this body 
to review the direction of the American 
war in Iraq, especially in that we have 
appropriated in special funding this 
year some $163 billion. I so move. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BROWNBACK. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. REID. Madam President, the 

Senator from Vermont is going to take 
1 minute of the time of the two Sen-
ators from Washington. I would ask 
unanimous consent that following his 
statement, which would be 1 minute, 
the two Senators from Washington di-
vide their time, and the first to be rec-
ognized is the junior Senator from 
Washington, followed by the senior 
Senator from Washington. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Vermont. 
Mr. LEAHY. Madam President, I 

agree, this can be an issue and prob-
ably should be an issue in the election, 
but let’s make sure it is an issue on the 
facts. There is this discussion we heard 
on the floor this last hour or so of the 
great vacancies. That is balderdash. 

The fact is, there are more Federal 
judges sitting right now than at any 

time in history. We have been told that 
we are blocking 130. There are only 40 
vacancies, approximately 40 vacancies 
in the whole country. Let’s get our 
numbers right. This number is right. 
We have confirmed 168; we have 
blocked 4. We confirmed 168; we 
blocked 4. That is the fact. 

It is hard on the other side to hear 
that, after they blocked over 60 of 
President Clinton’s nominees by one-
person filibusters, but it is a fact. We 
confirmed 168; we stopped 4. They 
stopped 61. 

Thank you. 
The PRESIDING OFFICER. The Sen-

ator from Washington. 
Ms. CANTWELL. Madam President, 

thank you. 
I rise to join my colleagues in what 

has been for now some many hours a 
very robust debate on our judicial 
nominees and the process by which this 
body should follow their advice and 
consent process for the President. 

I think it is clear to the other side of 
the aisle—and it is very interesting 
that the two Senators from Wash-
ington are here with the two Senators 
from Kansas. I can imagine that we 
would rather talk about many other 
issues, particularly high unemploy-
ment in our states and how to get 
America moving again, and particu-
larly in the aerospace manufacturing 
area. But the bottom line is, this body 
does have a role on advice and consent. 
And since the 1940s, the Senate rules 
have allowed cloture votes on nomina-
tions, and we have exercised that. So 
that is what this debate has been 
about. 

My colleagues have continued to 
point out that these numbers reflect 
what that debate has produced as far as 
our working together in our constitu-
tional role. I do want to say, though, 
that there is a very worthwhile point 
to this debate, and I would say to my 
colleagues on both sides of the aisle 
that perhaps if we wanted to even ex-
tend this debate beyond the 30 hours, 
we should do so because what is really 
at question here is the nominees the 
President is putting before us and 
whether our country, at a critical 
time, is going to stand up and continue 
to protect the privacy rights of individ-
uals who are being threatened, those 
privacy rights that exist in our Con-
stitution and are actually being chal-
lenged by our own Government.

I believe that we are at a critical 
time in our country’s history, and that 
is why it is so important for the Senate 
to do its job. That job is to give the 
American people a judiciary that rep-
resents the mainstream views of Amer-
ica, that protects their constitutional 
rights, and that does not represent a 
clear threat to 30 years of settled law 
protecting a woman’s right to choose. 

I believe the real issue that we 
should debate, because it is critical to 
the American people, is not the fact 
that we have confirmed 168 Bush 
judges; the issue is that this Adminis-
tration has nominated 4 individuals 
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who Senators believe fail the test. Over 
40 Senators believe that they will not 
act to protect our constitutional rights 
and to uphold our Constitution. 

Each of these nominees—Priscilla 
Owen, Charles Pickering, Miguel 
Estrada, and William Pryor have 
records that indicate a determination 
to interpret the law not as it is but as 
they want it to be. 

Over the next decade, Federal judges 
will be making critical decisions about 
the right to privacy and how both Gov-
ernment and business should respect 
that right to privacy. We are at the tip 
of the iceberg of an information age 
where businesses may have access to 
your most personal information and 
exploit that; where the health care in-
dustry has access to your most per-
sonal information; where Government 
has established a process of eaves-
dropping and tracking U.S. citizens 
without probable cause. Government 
has even used and developed software 
that can track one’s use of Web sites 
and information on their personal com-
puter without their consent or knowl-
edge. 

And of course, a woman’s right to 
privacy in her choices about her body, 
even after 30 years of established, set-
tled law, continues to be threatened. 

I voted against these four individ-
uals, and I will continue to oppose 
them. I oppose them because I believe 
ensuring that our judiciary is inde-
pendent and committed to protecting 
our constitutional rights is increasing 
in importance and that these four can-
not fill that role. It is increasing in im-
portance because with one party in 
control of both the Congress and the 
Executive branch, and an independent 
and balanced judiciary is the only re-
maining check to ensure that our core 
constitutional protections are upheld. 

America is a great democracy, but it 
is an even brighter beacon to the rest 
of the world because our citizens trust 
our judiciary to protect their rights! 

Now that as a result of the Patriot 
Act, Government can obtain a warrant 
to search your home without your 
knowledge; can obtain a subpoena to 
track your use of the Internet without 
showing probable cause; and can obtain 
a secret wiretap to eavesdrop, the judi-
ciary must serve as a check on that 
power. 

I know some of my colleagues want 
to try to address some of these issues, 
and we will have many opportunities in 
the future to correct some of this over-
stepping by those in our Federal Gov-
ernment. But in a September 2003 re-
port, the Justice Department clearly 
acknowledged that new powers granted 
under the PATRIOT Act were not sim-
ply being used to fight terrorism and 
espionage. 

The report ‘‘cites more than a dozen 
cases that are not directly related to 
terrorism in which Federal authorities 
have used expanded power [under the 
PATRIOT Act] to investigate individ-
uals, initiate wiretaps and other sur-
veillance and seize millions in tainted 
assets.’’ 

The Government has already de-
prived two U.S. citizens of their con-
stitutional rights and held them as 
enemy combatants subject to secret 
trial, and they can basically deprive 
legal immigrants protected by the Con-
stitution from this arrest and detain 
them without charges. 

Just yesterday, the New York Times 
reported that even in our intelligence 
reauthorization bill, there is language 
significantly expanding the role of the 
FBI to get information from car deal-
ers, travel agents, post offices, casinos, 
and others without going before a Fed-
eral judge. 

I know it is easy to want to believe 
that these issues are all about fighting 
terrorism and are not hurting people.

Madam President, I can tell you, I 
believe strongly in the war on ter-
rorism. In my State, we have seen 
three important cases that have been 
successfully prosecuted. In 2000, agents 
apprehended Ahmad Ressam, an indi-
vidual who had plans to blow up land-
marks on the west coast. Last year, the 
FBI in my region was also successful in 
tracking down individuals who wanted 
to build a terrorist training camp in 
Oregon. The lead individual in that 
case, James Ujaama, will be providing 
information that I hope will lead to the 
extradition of an extremists cleric 
based in London. And a group of men in 
Portland actually pleaded guilty to 
traveling to Afghanistan to fight 
against Americans after September 11. 

I firmly believe it is possible to fight 
the war on terrorism and prosecute ter-
rorists and still uphold the constitu-
tional rights of Americans. But to 
make sure that balance is right, the 
Senate must do its job to ensure that 
nominees to the federal court will in-
terpret the law, and not use their per-
sonal views to rewrite it. 

Americans are genuinely concerned 
about the erosion of their rights. Ear-
lier this year in the Senate, we hosted 
a forum in which two individuals from 
my State, Nadin Hamoui and Mako 
Nakagawa, both testified about their 
experiences. Both described being 
awakened in the dead of night in their 
family homes by armed law enforce-
ment who pointed guns at their par-
ents, herded sisters and brothers into 
waiting vehicles and took them away 
for a long detention with no access to 
due process. The eerie part was that 
their stories occurred sixty years 
apart, in 1941 and 2001. 

In Washington State, the echo of in-
ternment of Japanese Americans dur-
ing World War II and the damage that 
it did is still very real, and hearing 
these two stories makes us aware of 
just how much our respect for liberty 
in this country can be overcome by 
fear. 

It has never been more important to 
have a judiciary that vigorously pro-
tects our constitutional rights and par-
ticularly our rights to privacy. As a 
perfect example, just this past week, 
the Supreme Court agreed to hear ar-
guments on whether prisoners at the 

United States Naval Base at Guanta-
namo Bay are entitled to access to ci-
vilian courts to challenge their open-
ended detention. An independent judi-
ciary has the courage to review Gov-
ernment assertions of power, and that 
is what we are talking about here: 
whether these nominees would live up 
to the demands of that independent ju-
diciary. 

These are good individuals. They are 
earnest. They are hard working. But 
there have been fundamental questions 
raised about their records and about 
whether they have impartially judged 
their cases. 

Charles Pickering, we all know, has 
been involved in a case where he picked 
up the phone and intervened with the 
Department of Justice in an attempt to 
reduce a sentence mandated by Federal 
guidelines. 

Priscilla Owen has been repeatedly 
had her opinions chastised by members 
of her own court who have called them 
‘‘nothing more than inflammatory 
rhetoric’’ and ‘‘an unconscionable act 
of judicial activism.’’ The San Antonio 
Express News actually called the nomi-
nation—or the renomination, I should 
say—of these two individuals, Owen 
and Pickering, a ‘‘misguided’’ and 
‘‘major disappointment.’’ 

Mr. Pryor, again, I am sure a well-
meaning individual, sought to limit the 
Violence Against Women Act—and a 
fellow Republican attorney general had 
this to say about him:

I have great questions about whether Mr. 
Pryor has the ability to be nonpartisan. I 
would say he was probably the most doc-
trinaire and most partisan of any attorney 
general I dealt with in 8 years.

Are these the individuals we want to 
trust with lifetime appointments to 
protect our constitutional rights and 
to uphold those rights? 

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Ms. CANTWELL. Madam President, 
how much time have I used? 

The PRESIDING OFFICER. The Sen-
ator has used 11 minutes. There are 
less than 10 minutes remaining. 

Ms. CANTWELL. If my colleague 
from Washington would allow, I would 
like to continue. 

Mrs. MURRAY. How much more time 
does the Senator need? 

Ms. CANTWELL. Three minutes. 
Mrs. MURRAY. I yield 1 more minute 

to my colleague from Washington. 
Ms. CANTWELL. I thank my col-

league. Madam President, in voting 
against these individuals, the Senate is 
doing the job the American people ex-
pected us to do. 

In order to continue to have this 
great democracy, we must ensure we 
have vital checks on this administra-
tion’s power. The American people are 
expecting their judiciary to be inde-
pendent, to respect precedent, and not 
to prejudge the issues before them. The 
American people think we need a fair 
and balanced judiciary to counter-
balance the executive and legislative 
branch, and we need to give them that. 
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These four individuals have dem-

onstrated records of reaching beyond 
the law in order to reach their pre-
ferred ideological outcome. The Fed-
eral judiciary will not rise or fall on 
the fate of these four individuals, but 
in order to be a great democracy, in 
order to continue shining as the 
world’s brightest beacon for individual 
rights, we need to have an independent 
judiciary, Without the important 
check that this Senate provides by 
doing our job in advising and con-
senting with the President on these 
issues, that will not be possible. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Washington. 
Mrs. MURRAY. Madam President, 

how much time do I have? 
The PRESIDING OFFICER. Eight 

minutes. 
Mrs. MURRAY. Madam President, 

the majority believes that the Senate 
should spend 30 hours discussing what 
the New York Times calls a manufac-
tured crisis on judges. While I believe 
our time would be better spent helping 
laid-off workers by extending unem-
ployment benefits, I am happy to talk 
about the confirmation of judges. I am 
happy to talk about how these lifetime 
appointments affect the rights and 
freedoms of every American, and I am 
happy to talk about our impressive 
record of confirming 98 percent of the 
judges this majority has brought to the 
Senate floor. 

I want to be clear that by spending 30 
hours talking about four judges who al-
ready have jobs, we are not helping the 
3 million Americans who do not have 
jobs. This marathon is the type of po-
litical grandstanding that, frankly, 
makes Americans scratch their heads 
and conclude that politicians just don’t 
get it. We should be spending our time 
on the urgent needs facing our citizens 
in employment, health care, transpor-
tation, and completing our work on 
putting this Federal budget together. 
But the majority has decided that this 
is the most important issue we can dis-
cuss for 2 days, and they control the 
floor. 

I wish to talk about four things: The 
importance of the Senate in confirming 
judges, the progress we have made in 
the past 3 years, the success we have 
had in confirming judges in Wash-
ington State, and the job crisis that 
the majority doesn’t want us to dis-
cuss. 

First, I want to put this discussion in 
context because the judges who serve 
on the Federal bench affect the lives 
and liberties of every American. These 
are lifetime appointments. This is not 
just a nomination to a commission or 
to an ambassadorship. This is a life-
time appointment for a Federal judge 
whose rulings over the next 30, 40, 
maybe more years, will have ramifica-
tions for every single American. 

As Senators, we are elected to serve 
our constituents. We are asked to con-
firm judges whose decisions can change 
U.S. history. They can shape the lives 

of Americans for generations to come. 
In addition, we expect Federal judges 
to provide the proper checks in our sys-
tem of checks and balances that was 
outlined in the Constitution. Without 
it, our system does not function prop-
erly. It is our job to ensure that each 
nominee has sufficient experience to 
sit in judgment of our fellow citizens; 
that they will be fair to all of those 
who come before the court; that they 
will be evenhanded in administering 
judges; and that they will protect the 
rights and the liberties of all Ameri-
cans. 

To determine if a nominee meets 
those standards, we have to explore 
their record, ask them questions, and 
weigh their responses. That is a tre-
mendous responsibility and one that I 
take very seriously. 

In the Senate, we have made great 
progress in confirming the judges 
President Bush has nominated. Look at 
these figures. The Senate has con-
firmed 168 judicial nominees of Presi-
dent Bush to have come before the Sen-
ate. In 3 years, we have only stopped 
4—4 people whose records raise the 
highest questions about their abilities 
to meet the standards of fairness that 
all Americans expect. 

Let me repeat that: 168 judicial nomi-
nees. That is a confirmation rate of 97.7 
percent. We have confirmed 168 judges. 
That is more confirmations than dur-
ing President Reagan’s entire first 
term. So for this year, we have con-
firmed 168 judges. 

Today, 95 percent of the Federal judi-
cial seats are filled. That is the lowest 
number of vacancies in 13 years. There 
are now more Federal judges than ever 
before. 

When it comes to circuit court 
judges, we have confirmed 29. That is 
more appeals judges than Clinton, the 
first President Bush, or Reagan had by 
this point in their administrations. 

I have to point out that while the 
majority is complaining today about 
our 98-percent confirmation rate, it 
was a different story during the Clin-
ton administration. Back then, Repub-
licans used many different roadblocks 
to stop the confirmation of judges 
nominated by President Clinton. 

During Clinton’s second term, 175 of 
his nominees were confirmed and 55 
were blocked from ever getting votes. 
During those years, the majority used 
the committee process to ensure nomi-
nees they disagreed with never came to 
a vote. Fifty-five nominations sent 
over by President Clinton never re-
ceived consideration. So I think the 
Senate has a pretty impressive record 
at this time of confirming judges. That 
is clear in a 98-percent confirmation 
rate, and 95 percent of the Federal judi-
cial seats are filled today. It is the low-
est number of vacancies in 13 years. 

I wish to talk for a minute about the 
process we use in Washington State to 
confirm judges. We have worked out a 
system to ensure Washington judges 
are nominated and confirmed even 
when different political parties hold 

Senate seats or control the White 
House. For many years, I have worked 
with a Republican Senator and a 
Democratic President to nominate and 
confirm Federal judges. Today, with a 
Republican President, I am working 
with my Democratic colleague from 
Washington State on a bipartisan proc-
ess to recommend judicial candidates. 
We developed a bipartisan commission 
process to forward names to the White 
House, and it has worked very well. 
Both sides have equal representation 
on the commission, and the commis-
sion interviews and vets those can-
didates. 

It worked for Senator Gorton—a Re-
publican—and I when we were for-
warding names to President Clinton, 
and it is working for Senator CANT-
WELL and I as we both recommend 
names to President Bush. 

I am proud that during President 
Bush’s first 3 years, we have confirmed 
two excellent judges through this bi-
partisan commission process. We con-
firmed Ron Leighton, a distinguished 
trial lawyer in Tacoma who is now a 
U.S. district court judge for the West-
ern District of Washington in Tacoma. 

We have confirmed Lonny Suko as a 
district court judge for the Eastern 
District of Washington State. He is a 
distinguished lawyer and U.S. mag-
istrate judge who has earned the re-
spect of so many in his work on some 
of eastern Washington’s most difficult 
cases. 

Currently, we are in the process of 
getting a nomination hearing and con-
firmation of Magistrate Judge Ricardo 
Martinez for a vacancy on the U.S. Dis-
trict Court for the Western District of 
Washington. 

For over 5 years, he has served as a 
magistrate judge for the United States. 
Before that, he was a superior court 
judge for 8 years, and he was also a 
King County prosecutor for 10 years. 

Judge Martinez has the impressive 
credential of being named the first 
drug court judge in Washington State 
and worked tirelessly to ensure the 
success of this program which uses 
treatment services as an alternative to 
incarceration. 

I am looking forward to his hearing 
and confirmation fairly quickly. 

I am here to tell you that in Wash-
ington State, we are making real bipar-
tisan progress in confirming judges. It 
is a process that I believe serves the 
people of Washington State well. 

Mr. ALLARD. Will the Senator yield 
for a question? 

Mrs. MURRAY. I have very little 
time left, and I want to finish my 
statement. I thank my colleague. 

The time we are spending discussing 
our 98-percent confirmation rate could 
be used to address much more pressing 
issues. The majority is spending 30 
hours to talk about four people who al-
ready have jobs. I think we should 
spend that time talking about the 3 
million Americans who cannot find 
jobs. 

The PRESIDING OFFICER (Mr. EN-
SIGN). The Senator’s time has expired. 
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Mrs. MURRAY. Mr. President, I con-

clude by saying in my home State of 
Washington, 70,000 people have been 
laid off. They want this Senate to deal 
with unemployment insurance exten-
sion, which we need to do before we ad-
journ. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Colorado. 
Mr. ALLARD. I wonder if the Senator 

from Washington would yield for a 
question and we would divide the time 
against each of us; time would go 
against her in responding to the ques-
tion and my asking the question would 
go against the Republicans. 

Mr. REID. At this stage I would ob-
ject. 

The PRESIDING OFFICER. The ob-
jection is heard. 

Mr. REID. If the Senator wants to 
ask a question, use it on his time. We 
have people who have prepared all-
night speeches and have been cut too 
short. 

Mr. ALLARD. That was just a sug-
gestion, but obviously she does not 
want to respond to the question. 

Mr. President, today my colleagues 
and I are trying to put an end to the 
nomination logjam. All we are asking 
is for a simple up-or-down vote on 
these highly qualified nominees now. 
Carolyn Kuhl, Priscilla Owen, and 
Charles Pickering must receive a vote. 
Today, our Nation is facing a judicial 
crisis. Currently, there are 22 emer-
gency judicial vacancies and 12 of these 
are on the court of appeals. It is simply 
irresponsible for us to ignore this grow-
ing crisis. 

Sticking our heads in the sand like 
an ostrich and ignoring it, as some of 
my colleagues would like us to do, will 
not diminish the seriousness of this 
crisis and make it go away. 

I have an article from the Wash-
ington Post written by George F. Will 
on February 28, 2003, entitled ‘‘Coup 
Against the Constitution.’’ I ask unani-
mous consent that that article be 
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Feb. 28, 2003] 
COUP AGAINST THE CONSTITUTION 

(By George F. Will) 
The president, preoccupied with regime 

change elsewhere, will occupy a substan-
tially diminished presidency unless he de-
feats the current attempt to alter the con-
stitutional regime here. If at least 41 Senate 
democrats succeed in blocking a vote on the 
confirmation of Miguel Estrada to the U.S. 
Court of Appeals for the D.C. Circuit, the 
Constitution effectively will be amended. 

If Senate rules, exploited by an anti-con-
stitutional minority, are allowed to trump 
the Constitution’s text and two centuries of 
practice, the Senate’s power to consent to 
judicial nominations will have become a 
Senate right to require a 60-vote super-
majority for confirmations. By thus nul-
lifying the president’s power to shape the ju-
diciary, the Democratic Party will wield a 
presidential power without having won a 
presidential election. 

Senate Democrats cite Estrada’s lack of 
judicial experience. But 15 of the 18 nominees 

to the D.C. court since President Carter have 
lacked such experience, as did 26 Clinton cir-
cuit judge nominees who were confirmed. 
And 43 of the 108 Supreme Court justices 
(most recently Byron White, Thurgood Mar-
shall and Lewis Powell), including eight of 
the 18 chief justices (most recently Earl War-
ren), had no prior judicial experience. 

Sen. Charles Schumer opposes Estrada be-
cause his mind is, Schumer says, a mystery. 
And because the Justice Department refuses 
to release papers Estrada wrote during his 
five years (four of them in the Clinton ad-
ministration) in the solicitor general’s of-
fice. The department, emphatically sup-
ported by all seven living former solicitors 
general (four of them Democrats), says that 
violating the confidentiality of department 
deliberations would have a deleterious effect 
on those deliberations. Anyway, the papers 
Schumer seeks contain not Estrada’s per-
sonal views but legal arguments supporting 
the litigation positions of the U.S. govern-
ment. 

Estrada, whose nomination has been pend-
ing for almost two years and who has met 
privately with any senator who has asked to 
meet with him, answered more than 100 ques-
tions from the Judiciary Committee, and un-
usually large number. Only two of 10 Judici-
ary Committee democrats exercised their 
right to submit written questions to Estrada 
for written answers. Schumer did not. 

Schumer says, ‘‘No judicial nominee that 
I’m aware of, for such a high court, has ever 
had so little of a record.’’ Actually, he is 
aware of at least two nominees to a yet high-
er court—Gov. Warren and Sen. Hugo 
Black—who had no record comparable to 
Estrada’s 15 briefs and oral arguments (10 of 
them victorious) in cases he argued before 
the Supreme Court. 

Schumer says Estrada would not cite 
‘‘three supreme Court cases in the past you 
disagree with.’’ Actually, he was asked to 
cite three ‘‘from the last 40 years,’’ a trans-
parent attempt to force him to discuss Roe 
v. Wade. But because abortion-related cases 
still come before courts, Estrada could not 
discuss Roe without violating the American 
Bar Association’s Code of Judicial Conduct, 
which says prospective judges ‘‘shall not . . . 
make statements that commit or appear to 
commit the nominee with respect to cases, 
controversies or issues that are likely to 
come before the courts.’’ Which is why Jus-
tice Ruth Bader Ginsburg, declining to an-
swer certain questions at her confirmation 
hearing, said, ‘‘It would be wrong for me to 
say or preview in this legislative chamber 
how I would cast my vote on questions the 
Supreme Court may be called upon to de-
cide’’ (emphasis added). 

When Boyden Gray was White House coun-
sel for the first President Bush, Sens. Ed-
ward Kennedy and Joseph Biden—both now 
former chairman of the Judiciary Com-
mittee, and both still on it—warned him that 
any nominee would be rejected if the White 
House asked the nominee questions about 
specific cases. And a Judiciary Committee 
questionnaire, which every nominee must 
complete, sternly asks: ‘‘Has anyone in-
volved in the process of selecting you as a ju-
dicial nominee discussed with you any spe-
cific case, legal issue, or question in a man-
ner that could reasonably be interpreted as 
asking or seeking a commitment as to how 
you would rule on such a case, issue or ques-
tion?’’ (emphasis added). 

Alexander Hamilton wrote in Federalist 
Paper 76 that the Senate’s role is to refuse 
nominations only for ‘‘special and strong 
reasons’’ having to do with ‘‘unfit char-
acters.’’ The American Bar Association 
unanimously gave Estrada its highest rating, 
and Estrada’s supervisors in the solicitor 
general’s office gave him the highest possible 

rating in every category, in every rating pe-
riod. 

Given the cynicism and intellectual pov-
erty of the opposition to Estrada, if the Re-
publican Senate leadership cannot bring his 
nomination to a vote, Republican ‘‘control’’ 
of the Senate will be risible. And if the presi-
dent does not wage a fierce, protracted and 
very public fight for his nominee, he will dis-
play insufficient seriousness about the oath 
he swore to defend the Constitution.

Mr. ALLARD. Now some of my col-
leagues have proudly said they have 
acted on 98 percent of the judicial 
nominations sent to the Senate for 
confirmation. I would just simply like 
to point out that if we would only ac-
cept a 98 percent success rate, say, on 
flight safety, there would be 1,740 
flights a day that would not land safe-
ly. Five hundred major organ trans-
plants would be performed incorrectly 
and more than 4 billion letters would 
be mishandled by the U.S. Postal Serv-
ice this year. Ninety-eight percent, 
when we are talking about district as 
well as circuit court, simply is not 
good enough. 

On a personal note, I ask my col-
leagues, what would they want from 
their veterinarian performing a 98 per-
cent success rate on their pet? My col-
league is a veterinarian from Nevada. I 
am a veterinarian. That would not be 
acceptable to my colleagues. At that 
particular rate, I do not think we 
would be in business very long. Some 
in this body may believe 98 percent is 
good enough, but clearly it is not good 
enough. 

I point out one example of the new 
judicial nomination double standard in 
the Senate that resulted in an out-
standing nominee, Miguel Estrada, not 
being given a fair up-or-down vote. 

In March of 1995, President Clinton 
nominated Carlos Lucero to be the first 
Hispanic judge to be on the Tenth Cir-
cuit Court of Appeals. Carlos Lucero 
was a Coloradan, the State I represent. 
After only 3 months, Mr. Lucero was 
nominated, confirmed, and was seated 
on the bench of the Tenth Circuit. 

Prior to his confirmation, Mr. Lucero 
had no judicial experience yet enjoyed 
a well qualified rating from the Amer-
ican Bar Association. 

Miguel Estrada was considered well 
qualified. He was to be the first His-
panic ever to sit on the U.S. Court of 
Appeals for the DC Court. He argued 15 
cases before the U.S. Supreme Court, 
was a law clerk for Justice Anthony 
Kennedy, and graduated magna cum 
laude from Harvard Law School. 

Let us compare Carlos Lucero’s nom-
ination to Miguel Estrada’s nomina-
tion. President Bush nominated Miguel 
Estrada to be the first Hispanic judge 
to be on the District Circuit Court of 
Appeals in May of 2001. He received a 
highly qualified rating from the Amer-
ican Bar Association, yet he waited 
more than a year for a hearing. After 
waiting for more than 2 years for a 
vote, he finally asked that his name be 
withdrawn. 

The point I am making is, how can 
we expect well qualified judges to be 
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willing to serve on the Federal court if 
they have to go through a 2-year proc-
ess and they have to put their careers 
on hold at the time? 

Now tell me that this is not a double 
standard. Tell me that in a case where 
there are two nominees equally quali-
fied, with the same rating by the ABA, 
there was not a double standard being 
imposed by Democrats on Miguel 
Estrada. 

This double standard has been recog-
nized in my home State of Colorado. 
On a chart beside me, I have two edi-
torials, one from the Denver Post, a 
newspaper that endorsed Al Gore for 
President, and the other from the 
Rocky Mountain News. The Denver 
Post said:

The key point—

Talking about Miguel Estrada—
is that there should be a vote. . . . A fili-
buster should play no part in the process.

The Rocky Mountain News says:
The Democrats have no excuse. . . . Keep-

ing others from voting their consciences on 
this particular matter is simply out of line.

I also have an editorial from the Chi-
cago Tribune entitled ‘‘Squandering 
Miguel Estrada,’’ on September 7, 2004. 
I ask unanimous consent that it be 
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Chicago Tribune, Sep. 7, 2003] 
SQUANDERING MIGUEL ESTRADA 

Presidents tend to nominate to important 
federal judgeships candidates who share 
their philosophical views, and those of the 
voters who elected them. So it comes as no 
surprise that many of President Bush’s judi-
cial nominees have conservative back-
grounds. Those nominees are evaluated by 
the Senate, which is supposed to approve or 
reject them. 

Last week, though, Democratic senators 
who are slavishly devoted to a clutch of lib-
eral interest groups succeeded in driving 
away a superb nominee, Miguel Estrada, a 
brilliant lawyer and native of Honduras who 
would have been the first Hispanic jurist on 
the most important appellate court in the 
country, the one based in Washington, D.C. 

Faced with a Democratic filibuster that 
kept the Senate form voting yea or nay on 
his nomination, Estrada graciously asked 
the president to withdraw his name. Estrada 
has a family to raise and a career to manage. 
He can no longer wait for elemental fairness 
to suffuse the United States Senate. 

Estrada had received the highest possible 
rating from the American Bar Association. 
But he also is a conservative. The knowledge 
that he someday would make a superb can-
didate for a Supreme Court vacancy marked 
him as a nominee the liberal interest groups 
and their puppets in the Senate had to elimi-
nate by any means necessary. And so, for the 
first time in the history of the nation, a 
president’s nominee to a federal appellate 
court has been defeated not by a straight-
forward vote of senators, but by a filibuster. 

Never mind that 55 senators stood ready to 
confirm Estrada. Republicans couldn’t mus-
ter 60 votes to break the Democrats’ fili-
buster. The confirmation vote never oc-
curred. 

Partisans will note that, during Bill Clin-
ton’s presidency, GOP senators played games 
with some of his nominees. That was no less 
scurrilous than this year’s chicanery. As the 

Tribune argued during Clinton’s tenure, the 
only fair way to treat a controversial choice 
for a judgeship is ‘‘to debate the nomination 
fully and then vote to confirm or reject’’ the 
nominee. 

By failing to do that in Estrada’s case, 
Democratic senators have squandered a 
promising judicial career before it could 
begin. They also have rewritten the Con-
stitution, which says a simple majority of 
the Senate is enough to confirm a judicial 
nominee. If it takes 60 votes to break a fili-
buster, that is the number presidents now 
will need whenever the party out of power 
decides to throw a hissy fit over a nominee. 

With their fundamentally unjust treat-
ment of a good man, Senate Democrats have 
handed Republican candidates, from the 
White House down, an excellent issue for 
voters to consider during the 2004 election 
cycle. 

As the Tribune reported Friday, the 
emboldened Democrats are filibustering two 
more of Bush’s nominees and have indicated 
the will employ the tactic against others as 
well. All to deny still more nominees the up-
or-down votes they deserve. Miguel Estrada 
was denied that simple justice by the United 
States Senate.

Mr. ALLARD. Mr. President, the 
time has come for the Senate to vote 
on these four highly qualified nomi-
nees. 

I now yield to the esteemed Senator 
from Idaho to make a few comments. 

The PRESIDING OFFICER. The Sen-
ator from Idaho. 

Mr. CRAPO. Mr. President, I appre-
ciate the opportunity our majority 
leader has given us to debate the issue 
of judicial nominations and the ques-
tion of whether it is appropriate under 
our Constitution to have a filibuster of 
a judicial nomination by the President. 

I believe we face a constitutional cri-
sis. There are a lot of numbers that 
have been bandied back and forth be-
tween the various sides in this debate. 
I am going to try to make a little sense 
out of those in a few minutes, but I 
want to start with the Constitution of 
the United States, which in article II 
says that the President shall nominate, 
and by and with the advice of the Sen-
ate, shall appoint judges. 

This Constitution does not provide a 
supermajority vote for the nomination, 
for the advice and consent process in 
the Senate. Our Founding Fathers were 
very capable and very good at pointing 
out those circumstances where they be-
lieved more than a majority vote was 
required for this interaction between 
the Senate and the President estab-
lished in our Constitution. 

In a number of different places in the 
Constitution, whether it is ratification 
of treaties or impeachment or Presi-
dential veto overrides or the other oc-
casions where our Founding Fathers 
believed the Constitution required 
more than a majority vote and instead 
a supermajority vote, they were very 
specific about laying that out. 

With regard to judges, they did not 
lay out a supermajority requirement. 
Instead, it was stated—and until this 
Congress—that our Founding Fathers 
and the Constitution intended the ad-
vise and consent process in the Senate 
to require a majority vote and not to 
be ‘‘filibusterable.’’ 

We have seen a lot of debate on a lot 
of different numbers and I want to try 
to clarify some of these. One of the 
very common responses to us is: Well, 
we have stopped only 4 judges by fili-
buster this Congress and yet under the 
last Presidency, under Bill Clinton, 
over 60—I have heard different num-
bers, 55, 60, but whatever it is—judges 
were stopped by the Republicans. 

It is critical for people to understand 
that we are talking about two very dif-
ferent things. All judges nominated by 
any President must go to the Judiciary 
Committee and must make it through 
the Judiciary Committee. In that proc-
ess, under every President, a number of 
the judges do not make it. 

In fact, we have a chart that shows 
under President Bush No. 1, 54 of his 
nominations did not make it through 
the committee or were voted down by 
the Senate. 

Under President Clinton, our num-
ber, as we analyze it, is 41. Now I have 
heard the number 55 and the number 60, 
but somewhere between 41 and 60 or 
some other number in that category 
did not make it through the com-
mittee. 

Actually, one of these nominees was 
voted down on the floor. The others did 
not make it through the committee. 
They do not make it through the com-
mittee often for a number of reasons. 
The point is that in the committee, 
there is a majority vote. It is the ma-
jority rule, as the Constitution re-
quires, for these judges to make it 
through the process. Even if the com-
mittee does not act on these nominees, 
if the majority of the Senate wants to 
bring them forward, there is a dis-
charge petition that can bring them 
forward. 

The point is, it is important to un-
derstand the distinction between 
judges who are stopped in the normal 
course of the majority voting process 
of the Senate as they work through the 
committee and then on to the floor, 
and what we are debating today. 

Let us go to the next chart. Today we 
are debating whether we should change 
what has never been done before. This 
number is the number of years in 
which the Senate, Republicans and 
Democrats, refused to uphold a fili-
buster against a judge. For the last 214 
years, both Republicans and Democrats 
in the Senate have refused to uphold 
filibusters against judges. 

Now, we are going to hear and have 
heard over the last number of hours a 
lot of debate about that as well. The 
Republicans have been accused of fili-
bustering Democrat judges and Demo-
crats have been accused of filibustering 
Republican judges over the years, and 
they would have everyone believe it is 
a common practice for the Senate to 
accept the filibustering of judges. 

The reality is that although there 
have been efforts to try to filibuster 
judges in the past, until this Congress 
neither party has tolerated it because 
both parties recognized the intent of 
the Constitution that once a Presi-
dent’s nomination gets to the floor, the 

VerDate jul 14 2003 01:47 Nov 14, 2003 Jkt 029060 PO 00000 Frm 00083 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.354 S12PT2



CONGRESSIONAL RECORD — SENATES14630 November 12, 2003
President is entitled to a vote. Whether 
the Republicans or the Democrats tried 
to filibuster a judge, both parties in 
the past have ultimately come to-
gether to stop that filibuster from pre-
venting the intent of the Constitution 
from being accomplished. 

Let us get a little bit of history on 
this. The cloture rule in the Senate has 
been applicable to nominations since 
1949. Since that time, cloture has been 
filed on only 35 nominations, meaning 
all the rest of the nominations basi-
cally made it through, once they got to 
the floor of the Senate, to a final vote. 
Of those 35 times that cloture had to be 
filed, 17 of them were judicial nomina-
tions, 18 were other executive nomina-
tions. 

Of those 17 times since 1949, when we 
have had cloture on judicial nomina-
tions, cloture has been defeated on the 
first try in 11 of the 17 tries. Of all the 
other cases, cloture was defeated by 
the second try. 

Now, people need to understand what 
cloture is. Every time there is a clo-
ture vote, it does not necessarily mean 
there is a filibustering. It simply 
means that at that point, the Senate is 
not ready to vote. It may mean they 
want to wait a little longer before a 
vote is taken. But when we see a clo-
ture tried again and again and the an-
nouncement that as many times as it 
wants to be tried it is going to be 
stopped, that is a filibuster. We are see-
ing that now on four judges, with a 
threat of it on seven more. 

Let us put up the other two charts. 
There has been a lot of talk about how 
the Republicans stopped more of Presi-
dent Clinton’s judges than the Demo-
crats did of President Bush’s judges. 
This number is the number of Presi-
dent Clinton’s judicial nominations 
that reached the floor that were voted 
on and confirmed and the number that 
were filibustered. None of President 
Clinton’s nominations was filibustered. 
There were some cloture votes. We can 
argue among ourselves whether or not 
that was a filibuster, but the point is 
that none of the efforts in the Senate 
against President Clinton was allowed 
to proceed to stop his judges from get-
ting a vote. They all got a vote. 

Let us look at the next chart. The 
next chart is the number of nomina-
tions of Presidents in the last 11 Presi-
dencies where, when the candidate got 
to the floor, they were denied an up-or-
down vote. Out of 2,372 nominations 
that have come to the floor during the 
last 11 Presidents, zero were filibus-
tered. Zero were stopped from having a 
vote once they got to the floor of the 
Senate. 

In this Congress, we have seen that 
happen four times, and it is now being 
threatened on seven more judges. A 
new trend, a new precedent, in Amer-
ican history is being set in the Senate 
and the American people need to pay 
attention to it because regardless of 
how one passes the numbers back and 
forth, the fact is that the precedent is 
now being set to require that not only 

does a nominee have to make it past 
the committee but they have to be sub-
jected to the filibuster rule in con-
travention of the clear intent of the 
U.S. Constitution. 

This is all leading up to a battle over 
a potential Supreme Court nomination. 
It will be very unfortunate for this 
country if the Senate, in this Congress, 
changes the history of our treatment of 
this critically important provision of 
our Constitution as we move forward in 
the analysis and handling of our re-
sponsibility on the advice and consent 
on judicial nominations.

Mr. ALLARD. Mr. President, I thank 
the Senator from Idaho for his com-
ments. 

I yield 10 minutes to the Senator 
from Oklahoma. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. INHOFE. I thank the Senator 
from Colorado for yielding to me. 

Mr. President, I want to share an ex-
perience I had at 5:30 this morning. One 
has lots of experiences at 5:30 in the 
morning on the Senate floor and in ob-
serving what went on during the night. 
There was something that occurred to 
me that I want to share, and I hope I 
can do it in this period of time. 

There are two reasons this has been 
taking place, that they do not want to 
confirm these judges. One is ideology, 
philosophy. I hate to say it but unless 
one is pro-abortion and unless they are 
anti-gun, they do not want that person 
on the bench. But there is another rea-
son we have not talked about, and that 
reason is just a reason of obstruction. 
We have been watching obstruction in 
all forms, but I want to share some-
thing and I hope people understand 
that this directly relates to the nomi-
nees for the judicial vacancies. I want 
to get the point across that it is hap-
pening to other nominees as well. 

I chair the Environment and Public 
Works Committee. We had a person 
who was a nominee of this President, 
Gov. Michael Leavitt from Utah, one of 
the most highly regarded individuals in 
this country and certainly one of the 
most highly qualified ever to be nomi-
nated to a position of Administrator of 
the EPA. 

We sat there and recognized how ev-
erybody loved this guy and yet they 
dragged it on and obstructed for days 
and weeks, just to drag it on out. So it 
is happening with many of the nomi-
nees. 

Now, Governor Leavitt is a very kind 
and decent person and I really believe 
the most qualified nominee to be Ad-
ministrator of the EPA we have ever 
been able to act upon. The way he was 
treated was just absolutely shameful. 
It took 56 days to finally get the nomi-
nation, five times longer than those 
who preceded him as Administrator, 
even though he had overwhelming bi-
partisan support. 

I do not think anyone has questioned 
that the motivation of the delay was 
partisan Presidential politics. They set 
a new standard, new precedent, for an 

EPA Administrator. They really were 
not talking so much about him as they 
were trying to talk about the environ-
mental policies of this President. 

If my colleagues will look at some of 
the people who supported him, we had 
many people, including my ranking 
member, Senator JEFFORDS. He said it 
has nothing to do with qualifications of 
the Governor. At this time, I would say 
that qualifications really do not seem 
to be an issue on judicial nominations. 
It has been said over and over again, 
and later if I have time within my 
timeframe I am going to get into that, 
but this goes on and talks about var-
ious Democrats praising Governor 
Leavitt for this nomination and yet 
they would not confirm him. 

Senator NELSON, who is a former 
Governor of Nebraska, served with him 
as Governor. He said: I believe nearly 
everyone, if not everyone, with whom 
Governor Leavitt worked in the NGA—
that is the National Governors Asso-
ciation—would state that they had a 
favorable impression of him. I whole-
heartedly support Mike Leavitt to 
serve as EPA Administrator. 

We heard the same thing from our 
old friend Bill Richardson with whom 
many of us served in the House of Rep-
resentatives. He is currently Governor 
of New Mexico. He praises his virtues. 
He has worked effectively with other 
Governors regardless of party, and he 
went on to say he is probably the best 
nominee who has ever been put forth to 
be Administrator of the EPA. 

So he is highly qualified and nobody 
would deny that, and yet they turn this 
thing into trying to attack the Presi-
dent on his environmental record. 

I have to quote from one person, 
Gregg Easterbrook. I have not quoted 
him on this floor before. He is a liberal 
Democrat. He is a senior editor of the 
liberal New Republic. He says in an op-
ed piece in the Los Angeles Times: The 
Democrats are not as interested in 
Bush’s environmental record as they 
are attacking President Bush person-
ally. He says: Most of the charges made 
against the White House are baloney—
these are his words—and made for the 
purposes of partisan political bashing 
and fundraising. He also contends that 
environmental lobbyists raise money 
better in an atmosphere of panic. He 
goes on to explain the real reason this 
issue was going on. This man was sub-
jected to a lot of things, including 100 
prehearing questions, and later 400 
questions prior to the hearing. This has 
never been done before. 

Then we had an experience that has 
never happened in the history of this 
Senate. We went back as far as Jen-
nings Randolph in the middle sixties. It 
never happened in the history of this 
committee. The Democrats boycotted 
the committee. They did not show up. 
We have 10 Republicans and Demo-
crats. We have to have a majority 
there and two members of each party, 
at a minimum. So they boycotted and 
did not show up. 

Time went on and we started looking 
at how long it took from the time of 
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the nomination, to the hearing, to the 
confirmation. In the case of William 
Riley, it was 13 days; the case of Carol 
Browner, 10 days; in the case of Gov-
ernor Whitman, it was 13 days. Yet it 
took 56 days for this person to be con-
firmed. Finally, they did confirm and 
the vote was 88 to 8. 

I suggest today if we had the vote on 
Priscilla Owen, she would be sitting in 
the Fifth Circuit right now; and Miguel 
Estrada, the DC Court; William Pryor, 
the Eleventh Circuit; and Charles Pick-
ering, the Fifth Circuit. 

For a minute I will dwell, if the man-
ager will give me a couple extra min-
utes, on Miguel Estrada. I saw some-
thing happening that I thought was 
significant. I will refer to something 
that happened to me February 26, 2003, 
a year ago, when we were talking about 
the confirmation process. 

Mr. ALLARD. I am happy to extend 
an additional 2 minutes to the Senator 
from Oklahoma. 

Mr. INHOFE. We had a group in 
Oklahoma at that time that was there 
from San Luis Potosi, a sister city in 
Mexico. We have a sizable Hispanic 
community in Oklahoma. I was mayor 
of Tulsa, and I recall how excited the 
people were each year when they saw 
people striving to achieve, Hispanics in 
this country. 

I was standing before the crowd and 
said:

Como acalde de la cuidad de Tulsa, yo 
quiero decir, ‘‘Bien venidos, bien venidos a la 
cuidad. Creemos que la cuidad de San Luis 
Potosi es la cuidad mas hermosa de todas las 
cuidades del mundo.’’

(Translation) 
As the mayor of the city of Tulsa, I want 

to say, ‘‘Welcome, welcome to the city. We 
believe the city of San Luis Potosi is the 
most beautiful city of all the cities in the 
world.’’

I saw the looks on their faces, real-
izing we were participating in their 
culture. They are looking at Miguel 
Estrada saying, Why won’t they give 
him a chance to reach the top? Why is 
it that he does not get a chance for 
high office, he or any other Hispanic? 

I tried to answer. I believed there 
might be a way of garnering support to 
make this reality. I said:

Muchos Hispános estan escuchando ahora 
. . . y yo quiero decir. 

Por descrácia, hay personas en el senádo 
que no quieren escuchar a ni una palabra de 
la verdad. 

Yo invito a la communidad hispána para 
llama a sus senadores para insistir en los 
derechos de Miguel Estrada y en la 
confirmación de juéces de los Estados 
Unidos. 

(Translation) 
Many Hispanic Americans are listening 

right now . . . and I want to say: 
Disgracefully, there are people in the Sen-

ate that don’t want to listen to even one 
word of the truth. 

I invite the Hispanic community to call 
their senators to insist on the rights of 
Miguel Estrada and on the confirmation of 
the judges of the United States.

People were calling in but it did not 
get the message across to the people on 
that side of the aisle that there must 
be some other reason that they do not 
want Miguel Estrada to be confirmed. 

Congress is a powerful institution 
and it is necessary to have the ability 
to collect and challenge much of what 
the President does, but when it comes 
to the courts and to interpreting laws 
and regulations, politics needs to get 
out of the way. Justice delayed is jus-
tice denied. I believe we are in a posi-
tion to do some things and turn this 
around and get some of these people 
confirmed. 

My guess is residents of California, 
who had their constitution gutted by a 
three-judge panel in the Ninth Circuit, 
only to have a larger panel of the same 
circuit reinstate their constitutionally 
authorized gubernatorial recall elec-
tion, think it is pretty important who 
sits on the Ninth Circuit. 

I had an experience this morning de-
bating one of our fine Senators, Mr. 
LAUTENBERG. I said at that time this is 
about ideology. I don’t think anyone—
after listening to all the debate that 
has gone on overnight—does not realize 
if you are not pro-abortion, if you are 
not anti-gun, you will be in opposition, 
and we will not get confirmation. It is 
wrong. All we want is an up-or-down 
vote on these fine nominees. 

Mr. ALLARD. Mr. President, I will 
wrap things up on our side. Before I do 
that, there are a couple of questions I 
would like to pose to my colleagues 
who are now in the Senate. I under-
stand they are going to take some time 
to speak on their side of the aisle. 

First, I pose a question to Senator 
DORGAN, who is the Senator from North 
Dakota. Senator DORGAN stated there 
would be no foot dragging on President 
Bush’s nominees. 

The PRESIDING OFFICER. The Sen-
ator needs consent to pose questions to 
other Senators. 

Mr. ALLARD. I am speaking under 
my own time. 

The PRESIDING OFFICER. It still 
requires consent to pose a question to 
other Senators. 

Mr. ALLARD. I have a question I 
would like to ask of Senator DORGAN, if 
I might. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ALLARD. That is, he quoted that 
we are moving expeditiously on the 
President’s nominees, refusing to re-
turn in kind the foot dragging delay of 
so many of President Clinton’s nomi-
nees. 

I ask him to respond to that question 
under his own time. 

I also have a question to pose to the 
Senator from Iowa and give him an op-
portunity to respond on his own time. 
That question is, What has happened to 
change your view, when he wanted a 
vote regardless of the outcome? 

I quote:
If you want to vote against them, let them 

vote against us. That is their prerogative. 
But at least have a vote.

This was made September 14, 2000. I 
ask both Members to respond to those 
statements. I ask them what has 
changed since those comments were 
made. 

When they get their time, they can 
respond to those questions. 

Let me wrap this up. I had a press 
conference this morning at 3:30, maybe 
4 a.m., with the small business inter-
ests of this country. The point was 
made that delay in the judicial process 
is a problem for small business. How 
the courts function does have an im-
pact on our economy. Lawsuits have an 
impact on our economy and how rap-
idly the courts respond. 

We have a crisis in the circuit courts, 
the courts of appeal. We need to fill the 
vacancies so cases that go before the 
circuit courts such as civil rights cases 
dealing with racial discrimination, sex 
discrimination, age discrimination, re-
ligious discrimination, and the Ameri-
cans With Disabilities Act can be han-
dled in an expeditious way. These are 
cases impacting small businessmen in 
this country. We need to have our com-
mercial disputes resolved in the circuit 
courts. There are contract disputes, in-
surance coverage disputes and trade-
mark infringement issues in those 
courts. There are a lot of regulatory 
cases, for example, in the DC Courts, 
on environment, health, and safety 
standards, labor court enforcement, 
challenges to the Federal rules. 

In the DC Court, the crisis we have 
on the DC Circuit Court is especially 
important as it applied to the small 
business community in this country. 
We do have a crisis. We have a crisis in 
the DC Circuit Court, which is 25 per-
cent slower than 2001, another 58,000 
days more than 2001, a crisis in the 
Ninth Circuit, the Sixth, and the Fifth 
Circuit. 

The point is we need to get these 
nominees to the circuit courts passed 
through the Senate. It is unprece-
dented. Never in the history of the Sen-
ate have we not moved forward on judi-
cial nominees when we had the major-
ity of the Senators supporting that 
nominee. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
UNANIMOUS CONSENT REQUEST—S. 224 

Mr. HARKIN. I ask unanimous con-
sent the Senate proceed to legislative 
session and proceed to consider the bill 
to increase the minimum wage, Cal-
ender No. 3, S. 224; that the bill be read 
a third time and passed; and the mo-
tion to reconsider be laid upon the 
table. 

Mr. ALLARD. I ask unanimous con-
sent that the Senator modify his re-
quest so that just prior to proceeding 
as requested, the three cloture votes 
would be vitiated, and the Senate 
would then immediately proceed to 
three consecutive votes on the con-
firmation of the nomination with no 
intervening action or debate. 

The PRESIDING OFFICER. Does the 
Senator so modify his request? 

Mr. HARKIN. No, I do not modify my 
request. 

Mr. ALLARD. Then I object to his re-
quest. 

The PRESIDING OFFICER. The ob-
jection is heard to the original request. 
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Mr. HARKIN. There again, I think we 

see what this is all about. We want to 
respond to the real needs of our people 
in America. We want to increase the 
minimum wage and the Republicans 
keep objecting to it. They will not let 
us bring it up for a vote. But they want 
to bring up four judges for lifetime ap-
pointments for a vote. So we see the 
difference. 

We are trying to work on behalf of 
the American people to meet the real 
needs of people unemployed and people 
who need an increase in the minimum 
wage. The Republicans will not bring it 
up. That is the difference here. 

Obviously, what we have, I called it 
the theater of the absurd earlier. There 
has been a play running for several 
years at the Kennedy Center called 
‘‘Shear Madness.’’ It has now come to 
the Senate floor and is playing here 
now, ‘‘Shear Madness.’’ You can watch 
it free here. You do not have to pay to 
go to the Kennedy Center to see it. 

First of all, I thank the police, the 
court reporters, other Capitol employ-
ees, who have had to spend long hours 
here through the night so that we can 
waste time, waste taxpayers’ money, 
engaging in this ridiculous charade. I 
am told that the police out here are 
putting in 16-hour shifts, 16-hour shifts 
just so we can come out here for this 
ridiculous charade. 

I am told our court reporters have to 
do 20-minute increments rather than 
the 10-minute increments they nor-
mally do. I am not a court reporter, 
but I think having that thing strapped 
around your shoulders and working for 
20 minutes gets pretty tiring. 

Does anyone on the other side think 
about these people? They have fami-
lies. They have other things they need 
to do. How about our police working 16-
hour shifts out there? Anyone on the 
other side of the aisle ever think about 
what is happening to them because of 
this charade we are putting on? We 
think about them. 

I might say to the police and other 
people putting in all the overtime, 
while we are here with all this charade, 
do you know what is going on in the 
other part of the Capitol, downtown 
with the administration? They are try-
ing to take away your overtime pay 
protection. Watch the little shell game 
with this hand on the judges, and with 
the other hand they are trying to take 
away your overtime pay protection. 
That is what this is all about. Tune in 
and watch this charade. 

But do you know what else is going 
on in the other part of the Capitol? 
They are trying to take away your So-
cial Security. They are trying to do 
away with your Medicare provisions. 
That is what is going on in another 
part of the Capitol. 

Don’t take my word for it. Here is 
something out of Congress Daily this 
morning: Enlisting the support of 
health care industry, House Repub-
licans accelerated efforts Wednesday to 
build outside support for the emerging 
Medicare prescription drug bill, and 

quotes a Republican from Virginia who 
said this new business coalition is ab-
solutely critical in whipping Members 
just before a vote.

They have been critical all along. It works 
from the groundwork. It is all about winning 
elections at home. Everyone understands 
this is a political process.

This is on the Medicare prescription 
drug bill. He said the coalition that 
they are putting together is broader 
than the drug companies, and it in-
cludes representatives ranging from 
construction companies to Caterpillar. 

This is the coalition the Republicans 
are putting together to destroy Medi-
care as we know it. They are putting 
together a coalition of business, drug 
companies, construction companies, et 
cetera. Where are the seniors? Where 
are the elderly in their coalition? Not 
to be heard from. And they are going to 
do away with Medicare as we know it. 
They are going to privatize it. 

Here is another one from November 6, 
Newhouse News Services, talking about 
Social Security. It quotes a Josh 
Bolton, Director of Bush’s Office of 
Management and Budget: In the long 
run, Social Security cannot meet its 
commitments. Bolton would switch the 
system from government-guaranteed 
benefits to private investment ac-
counts that would probably, but not 
positively, generate as good a benefit 
as Social Security now promises but 
can’t deliver. 

Now, the administration is saying 
that Social Security cannot survive. It 
is a fact that the tax cuts passed by 
this Congress and signed by this Presi-
dent, most of which went to the 
wealthy in our society, if those 
amounts of money that go out to those 
tax cuts had instead been used for the 
Social Security system, Social Secu-
rity would be solvent for the next 75 
years. But now they are saying we do 
not have enough money for Social Se-
curity; we cannot meet our obligations. 
Of course not. They opened the gates 
through the Treasury and let all the 
money go to the wealthy in our coun-
try with that tax program they had. 

That is what this is about. Get your 
mind off of that and look at this cha-
rade we are putting on today. 

I will respond to my friend from Col-
orado, and he is my friend. He is a 
great Senator who just quoted me a lit-
tle while ago, remarks I made on the 
Senate floor a couple years ago about 
bringing up Bonnie Campbell. Here is a 
list of 63 judges who were blocked at 
that time, Clinton nominees, one of 
those being Bonnie Campbell from 
Iowa. I point out 63 here and only 4 we 
have blocked. 

Here is the difference. The Repub-
licans say they were stopped in com-
mittee. Yes, the Senator from Colorado 
quoted me accurately. I did ask unani-
mous consent to bring Bonnie Camp-
bell out of committee to the floor. 
They objected. The Republicans ob-
jected. Now, Bonnie Campbell had a 
hearing. Nothing was raised about her. 
Nothing that was bad or anything in 

her background—nothing. She was ab-
solutely qualified to serve as a circuit 
court judge, but Republicans would not 
even let her out of committee.

Here is what the Republicans say. It 
is wrong to stop someone in the Senate 
with a filibuster or an extended debate. 
That is wrong. But it is all right if we 
stop them in committee, which is ex-
actly what they did. 

So, yes, I asked unanimous consent 
to bring it out of committee, bring it 
to the floor. You bet I did. They ob-
jected. 

Now, they are trying to say, why 
don’t we do now what they were unwill-
ing to do? Why should we change the 
rules, I ask my friend from Colorado? 
We will play by the same rules you 
played by. But, no, now you on the 
other side want to change the rules. 

As I said this morning, my favorite 
line, a refrain from Finian’s Rainbow 
that I bring up at times like this. It 
goes like this: Life is like cricket. We 
play by the rules. But the secret which 
few people know that keep men of class 
far apart from the fools is to make up 
the rules as you go. 

That is what they are trying to do. Of 
course, I tried to bring it up. They ob-
jected. But now they want to change 
the rules and have a different playing 
field. 

Mr. ALLARD. Will the Senator yield? 
Mr. HARKIN. Or someone mentioned 

January 5, 1995, I offered an amend-
ment on the floor of the Senate that 
would have set up a procedure to close 
cloture. We would have had a vote, 
then a couple weeks would have to go 
by, have another vote, a couple weeks 
go by, and have another vote. Finally, 
you get down to 51 votes. 

I still believe in that, that after a 
month’s period of time, after extended 
debate, there ought to be 51 votes and 
move legislation. 

Mr. ALLARD. Will the Senator yield? 
Mr. HARKIN. I will in a second. 
Guess what happened. I offered that 

amendment. Guess how many Repub-
licans supported it. Zero. Zero. Not one 
Republican supported it. 

Now what I hear they want to do is 
they want to change the rules to pre-
vent cloture on judges, lifetime ap-
pointments. But on legislation—on leg-
islation—no. They want to continue to 
be able to filibuster legislation. Well, 
come on. Give me a break. If you want 
to stop filibusters, stop it for every-
thing, not just for judges. 

Now, my friend from Colorado, I 
know wants to ask me a question, and 
I do not know how much time I have, 
but I will be glad to yield for a ques-
tion. 

Mr. ALLARD. I will make it short. 
The question I have for the Senator 
from Iowa, my good friend—and we 
have worked together on many issues—
is, Will you now support the Frist-Mil-
ler proposal? It is a bipartisan pro-
posal, a step in the direction that you 
proposed several years back. 

Mr. HARKIN. I say to my friend, if 
they would modify it to look like what 
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we did in 1995. My amendment in 1995 
covered everything. It covered legisla-
tion. It covered judges. It covered ev-
erything. 

If you put that forward, you have got 
my vote. But, no, what you want to do 
on that side is only have it pertain to 
judges, and not to legislation. 

No. I am sorry. If you want to end 
the filibuster, do it for everything, not 
just for what you think is right. Let’s 
do it for everything. 

So I say to my friend—and he is my 
friend; he is a great Senator—I know 
we have a disagreement about this, but 
I am just saying, what I hear from the 
other side is they want to pick and 
choose. They want to be able to say, if 
you stop a judge in committee, that is 
fine, but you cannot stop him on the 
floor. And that is what they did. They 
stopped the judges in committee. 

So when you hear Republicans come 
out here today or last night or however 
long this charade is going to go on—
when they beat their breasts and say, 
oh, my goodness, I have never or I will 
never vote to filibuster a judge on the 
floor, check the record on that person 
and see what they did when they were 
held up in committee. Oh, it was all 
right. That was a hold. That was not a 
filibuster. That was a hold. Fancy 
words, different words—same result. 

So what the rules have been in the 
past, the game, the rules we have 
played by in the Senate are good 
enough for today, and if you want to 
change the rules, change them for ev-
erything. Do not just pick and choose 
one little thing at a time. That is my 
point to my friend from Colorado. 

I know the Senator from North Da-
kota wants to speak, and I am going to 
yield to him. But I just again point out 
that while this charade is going on 
here, the administration is at work 
trying to cut Social Security benefits. 
They are at work trying to come up 
with a Medicare prescription drug bill 
that benefits our drug companies and 
not our seniors. They are at work try-
ing to take away overtime pay protec-
tion for 8 million working Americans. 
They are at work stopping an increase 
in the minimum wage. They are at 
work stopping any increase in an un-
employment insurance extension. That 
is the game that is being played here. 

I yield the floor to my esteemed col-
league and friend from North Dakota.

The PRESIDING OFFICER. The Sen-
ator from North Dakota. 

Mr. DORGAN. Mr. President, I have 
not had the opportunity to listen to all 
of this debate. 

Mr. HARKIN. An opportunity? 
Mr. DORGAN. I am not sure I would 

consider it an opportunity, had I had 
the time. I know people watching this, 
perhaps on C-SPAN, would take a look 
at all this and say: Well, this is a 
bunch of windbags in blue suits. They 
talk and they talk and they seem to 
disagree, and when they are done talk-
ing, they have not said very much. 

There is some truth to the fact that 
much of what goes on in this Chamber 

is without great merit and without 
great consequence. There are times 
when we do things—and often when we 
do things together—that have signifi-
cant impact on the future of this coun-
try and on the direction of this coun-
try. This is not one of those moments, 
I might say. 

This 30 hours is 30 hours that are de-
signed to make a point, a point with-
out much validity. And I will explain 
why that is the case. But it is, in my 
judgment, of very little consequence. 

My dad used to say, never buy some-
thing from somebody who is out of 
breath. Do you know something? There 
is a kind of breathless quality to my 
colleagues. My colleague from Colo-
rado just asked me a question kind of 
breathlessly, and I have watched others 
sort of out of breath here coming to 
the floor of the Senate talking about 
how unfair this process has been, how 
we are blocking judges. 

Look, maybe it is time for just a few 
facts—just a few. You have seen them 
before. This is not a memory test, but 
it will take very little time to commit 
to memory. Mr. President, 168 judges 
confirmed—168 confirmed—and 4 have 
been blocked. We do not apologize for 
blocking four judges we don’t want to 
be on the Federal bench. 

The Constitution says there are two 
steps to giving someone a lifetime ap-
pointment: One, the President shall 
nominate; and, two, the Senate shall 
approve. It is called advise and con-
sent. The roles are equal. This is not a 
circumstance where the President has 
certain prerogatives that we do not 
have. The roles are equal. To put some-
one on the Federal bench for an entire 
lifetime, the President nominates and 
then we give our advice and consent. 
Mr. President, 168 times this Senate 
has said yes, and on 4 occasions it has 
said no. 

Why are we here for 30 hours? Be-
cause the majority party is apoplectic. 
They are having apoplectic seizures 
about these four. 

Do you know something? When my 
son was about 10 years old, he ordered 
from a magazine an ant farm. When he 
did it, I described it on the floor of the 
Senate one day. I had no idea what an 
ant farm was, but it was two pieces of 
glass hooked together on the ends, very 
narrowly, and then you put sand in it. 
They also sent you a little vial with 
ants. And they said in the instructions 
that you put the ants in the refrig-
erator to slow them down a little bit, 
and then you take the cap off and you 
throw those things in that little glass 
container with sand. And then it said: 
Just watch, and you will be enter-
tained by this ant farm. 

So we slowed them down. We put 
these old ants in the refrigerator. Then 
we poured them in this little glass with 
the sand, and then we watched—a day, 
a week, 2 weeks. It was fascinating. 
Every morning you would wake up, and 
those old ants had been working. They 
took the sand from this side, and they 
would move it to this side. The next 

day you would wake up, and they 
moved the sand back. Do that about 2, 
3 weeks and you realize there was a lot 
of activity going on but they were not 
going anyplace. Nothing was hap-
pening. 

It was all an empty exercise. And do 
you know what? At times the Senate 
reminds me of that, and especially in 
this 30-hour period it reminds me of 
that. We can move things back and 
forth, we can vent and breeze and 
wheeze, and it does not change the 
facts. 

The facts about judgeships are these: 
168 we have supported, which means we 
have the lowest vacancy rate since the 
mid-1980s. Why do we have the lowest 
vacancy rate since the mid-1980s? Be-
cause we—yes, we—have approved 168 
judges, at a far higher rate than hap-
pened under the Clinton administra-
tion when the Republicans controlled 
this body. I am not and will not be 
apologetic to anyone under any cir-
cumstance for this record. 

Now, with respect to these four, do 
we have a right to decide there are four 
people whom we do not want on the 
Federal bench? You bet your life we 
do—not only a right, but we have an 
obligation. If we decide this candidate 
or that candidate is not worthy of a 
lifetime appointment, we, in my judg-
ment, have an obligation, and that ob-
ligation, under advise and consent, is 
to weigh in with our opinion. 

Mr. ALLARD. Will the Senator from 
North Dakota yield? 

Mr. DORGAN. I will not yield, and I 
will not do so because the Senator from 
Colorado asked a question on his time 
and said he would not allow me to an-
swer on his time, so I will not allow 
him to ask questions on our time. 

I would be very happy, however, by 
consent, to spend a full hour with the 
Senator from Colorado or any other 
Senator, for that matter, just back and 
forth with two or three of us asking 
and answering questions. I would enjoy 
that opportunity. 

But having said all that, let me ex-
plain that this 168 to 4 is, in my judg-
ment, a lot of shadow boxing. It might 
be fun for some. I am sure it is not fun 
for those who have to spend their time 
for the next 30 hours—the doorkeepers 
and the members of the police, and oth-
ers, the security, and the folks at the 
desk, and the folks who do the service 
that is performed here to keep the 
records of the Senate—they have to be 
here 30 hours. If it makes people feel 
better doing this, they have a right to 
do it. I will not complain about it. 
They have a perfect right to do this. 

But let me tell you what I have a 
right to do as well. I have a right, at 
least as one Member of this Senate, to 
wish—to wish—just for a moment that 
I were in control of this agenda. And I 
will tell you what I would do today if 
I were in control of this agenda. I 
would bring something to the floor of 
the Senate that deals with the subject 
of jobs. 

I know what I would want to talk 
about today. I would want to have 
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some legislation on the floor, and I will 
tell you what it would be about. Huffy 
bicycles. 

Let me tell you about Huffy bicycles. 
Huffy bicycles have 20 percent of the 
market in this country for bicycles—20 
percent. They used to be made in 
America. They were made in Celina, 
OH, made by 850 good workers, 850 
union members in a plant in Ohio. 
They made $11 an hour in wages plus 
benefits. And they made a great bicy-
cle, sold at Wal-Mart, Sears, Kmart. 

Do you know what this bicycle had 
on the front, right underneath the han-
dlebar? It had a picture of an American
flag on a decal, a decal for the Huffy bi-
cycle—an American flag, American 
made. God bless them. 

But then it became too expensive to 
make Huffy bicycles in America. Mr. 
President, $11 an hour was too much to 
pay workers. So do you know where 
these Huffy bicycles are made now? In 
China. Do you know why? Because they 
get paid 33 cents an hour. And do you 
know what they did when they moved 
the Huffy bicycles to China? They laid 
off all those workers in Ohio—850 of 
them—who now work 2 jobs, 3 jobs to 
make ends meet, and some do not work 
at all. 

What they did, when they went to 
China and started producing these bi-
cycles, was they took off that Amer-
ican flag decal right underneath the 
handlebar and they changed that 
American flag to a picture of the 
globe—the globe. Well, God bless the 
globe. But I happen to care a great deal 
about jobs in Ohio—American workers 
who get up in the morning and say 
goodbye to their family because they 
are going to a job that they love: I 
make Huffy bicycles. No, I don’t make 
a fortune; I make $11 an hour, but I 
work hard, and I do a good job. And 
then I am told one day my last job will 
be to replace the decal on the front of 
the bicycle from a flag to a globe be-
fore they fire me and move the jobs to 
China. 

I want to talk about that. If I were 
running this place, we would be talking 
about legislation to address this ques-
tion of whether American workers 
ought to be told: You must compete 
with 33-cent-an-hour labor. And if you 
can’t, tough luck; you lose your job. 

We are talking about four jobs this 
morning that my colleagues on the 
other side of the aisle are upset they 
were not advanced to the Federal 
bench. I am talking about 850 people in 
Ohio who used to make Huffy bicycles, 
and proud to do so, who discovered 
they were too expensive at $11 an hour. 
Huffy wanted to make bicycles for 33 
cents an hour. 

I would like to talk about that on the 
floor of the Senate and have policies 
dealing with international trade on the 
floor of the Senate. And that relates to 
jobs, not just relating to 850 people, but 
it relates to millions of jobs. 

Three million people had to tell 
somebody in their family they lost a 
job in the last few years. These are peo-

ple at the bottom of the economic lad-
der. These are people who know about 
secondhand, second-shift, second jobs. 
They are the ones who lose their jobs. 
We ought to talk about joblessness in 
this country and the fact that our 
economy is expanding but the job base 
is not. 

Last month we had good news, and 
good for us, good economic growth. Do 
you know what happened? We lost 
manufacturing jobs again last month, 
50,000 of them. I suppose if you wear a 
suit, it does not matter much, and if 
you serve in the Senate, you will not 
notice it much. But I guarantee you, if 
you were one of those last month who 
had a good manufacturing job, who had 
to come home and tell your spouse and 
your family, ‘‘I have just lost my job; 
no, not because I am a bad worker but 
because I can’t compete with 12-year-
olds working 12 hours a day being paid 
12 cents an hour’’—and yes, that hap-
pens. Yes, that happens. And I can 
show you where and tell you when. So 
I would talk about that. That is what I 
would have on the agenda. 

While I am at it, while I am halfway 
irritated about what we are not doing, 
let me also talk, just for a moment, 
about something I discussed yesterday. 
At 11 o’clock last night in a conference 
committee in the basement of this Cap-
itol, I lost this issue, and I am a little 
irritated about that this morning. 

This is a picture of a young woman, 
a young Christian woman from this 
country, and her name is Joni Scott. 
She came to see me 2 days ago. Do you 
know why? Because her Government 
has levied a $10,000 fine against her. Do 
you know why? Because the Govern-
ment discovered she went to Cuba, and 
she went to Cuba in order to deliver 
free Bibles to the Cuban people with 
her church group. 

So this young woman, named Joni 
Scott, took Bibles with her church 
group, went to Cuba, and distributed 
free Bibles in the country of Cuba. And 
when she came back to this country, do 
you know what her country said to 
her? We have got the Department of 
the Treasury, with an organization 
called OFAC, Office of Foreign Asset 
Control, and they sent her a notice and 
said: You are fined $10,000. You must 
pay a $10,000 fine. Why? Because you 
went to Cuba. 

Mr. President, we ought to talk 
about that today. I had an amendment 
on the conference committee last 
night. The amendment passed the Sen-
ate. The amendment passed the House 
of Representatives. It was bipartisan. 
Republicans and Democrats voted for it 
in the Senate and the House, to say: 
Let’s not enforce this travel ban 
against Cuba. It is not fair to the 
American people. That is an attempt to 
slap around Fidel Castro, and by doing 
that, we are injuring American people’s 
right to travel. 

Well, we went to conference last 
night, and this bipartisan approach—in 
both the Senate and the House—was 
kicked out. Why? Because the White 

House threatened to veto the bill if it 
was in it. This bill still stands. This 
young lady has a $10,000 fine. I have 
written to the Treasury Department 
saying: How dare you? How dare you? 

But it is not just her. It is farmers 
from my State who want to sell farm 
products into Cuba. The Farm Bureau 
is denied a license to travel to Cuba to 
promote farm exports. It is about using 
food as a weapon. That is what the ad-
ministration wants to do with Cuba; it 
is about embargoes. This does not 
make any sense. 

So if I were running this place 
today—and I am not, unfortunately—I 
would be talking about that. I would be 
talking about the ability of our farm-
ers to sell into that marketplace and, 
why on Earth will you not give a li-
cense to a farm group to go to Cuba to 
promote agricultural sales while you 
penalize a young lady who goes to Cuba 
to hand out free Bibles? 

Is there anybody here who thinks 
this makes any sense? Have we lost all 
bases of common sense? Or will some-
one at some point stand up and say, 
let’s do the right thing here? 

So instead, we are here 30 hours. It 
started with Fox News and the major-
ity party combining so that at 6 
o’clock they could do a live news shot. 
They are excited about it. They want 
the people to talk in the Chamber. It is 
all in a memorandum: We need to do 
this. And they are very excited. Britt 
Hume is very excited to have on his 
show a live shot of the Republicans 
walking into the Chamber. And for 30 
hours we talk about judges. 

It is fine. They have a perfect right 
to do that. I do not disparage that 
right at all. I say, however, it certainly 
is not the topic that is on the minds of 
most of the American people. There is 
so much misinformation about this 
subject that ricochets around this 
Chamber. 

We are told by our colleagues: You 
are filibustering; that has never been 
done. I don’t know where they get that. 
Do they just not do the basic research? 
I do not understand that. Do they just 
not do basic research at all? 

Tell me about Abe Fortas. Many 
years ago, was there a filibuster? Of 
course there was. Tell me about Rich-
ard Paez. Tell me about all the cloture 
votes we have had to cast around here 
because Republicans forced us to have 
cloture votes. 

Why do you have a cloture vote? Be-
cause there is a filibuster, in order to 
break a filibuster. And I could go 
through, but my colleagues already 
have, name after name after name 
where there has been a filibuster by the 
Republicans. 

Then let me just indicate, finally, 
that my colleague from Iowa indicated 
there are many men and women who 
never even got a hearing. That is a fili-
buster by one person demanding the 
Judiciary Committee refuse to even 
give a hearing to candidates. Yes, for 
the Ninth Circuit, but for judgeships 
all around this country. 
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So I know we are going to vent out 

here for, I suppose, another 12—I guess 
12 hours. And it will amount to noth-
ing. We ought to be talking about jobs 
and a range of things that are very im-
portant to the future of this country. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

PRAYER 
The PRESIDING OFFICER. The hour 

of 12 o’clock noon having arrived, the 
Senate, having been in continuous ses-
sion since yesterday, pursuant to the 
order of the Senate of February 29, 
1960, will suspend while the Chaplain 
offers a prayer. 

Today’s prayer will be offered by our 
guest Chaplain, RADM Robert F. Burt, 
Chaplain of the U.S. Marine Corps and 
Deputy Chief of Navy Chaplains.

Mr. REID. Mr. President, I ask that 
the time be equally charged against 
both sides during the prayer. 

The PRESIDING OFFICER (Mr. 
GRAHAM of South Carolina.) Without 
objection, it is so ordered. 

The guest Chaplain, RADM Robert 
Burt, offered the following prayer: 

Let us pray. 
Almighty God, Lord of our universe, 

creator, sustainer, protector, and com-
forter, source of our hope, bless us with 
Your divine presence and fill us with 
Your joy. 

Lord, thank You for these servants of 
our great Nation. Help them today to 
sense the support and prayers that go 
out on their behalf, not just here in 
this room, but all over our Nation as 
citizens lift them up before You and 
sincerely pray for them every day. An-
swer those prayers, O God, and fill 
these Senators with Your spirit and 
power. 

Lord, we lift together this Nation up 
before You and pray that You would 
continue to pour out Your rich blessing 
upon us. Bless our citizens spiritually, 
financially, physically, and emotion-
ally. Bless our military personnel and 
their families. Lord, continue to use 
these Senators as instruments and 
channels of Your blessing. 

May they remember ‘‘never to be-
come weary in doing good, for in proper 
time they will reap the harvest.’’ Bless 
each Senator, bless their families, bless 
the States they represent, and, most of 
all, bless our Nation and its commit-
ment to the pursuit of freedom and lib-
erty not only within our own borders, 
but also to so many nations that des-
perately need our help. 

We ask these things in Your awesome 
and holy name. Amen.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, I believe 
the regular order is that we now have 
half an hour on our side. 

The PRESIDING OFFICER. The time 
until 1 o’clock will be evenly divided. 

Mr. GREGG. Mr. President, first, I 
thank the guest Chaplain for that very 
fine prayer which brings us back to re-
ality in a way that is appropriate. 

There has been a tremendous amount 
of excellent discussion today about the 

issue of the process of approving those 
four judges who have been nominated 
to the circuit courts of appeals, and the 
whole issue of the filibuster and how 
filibusters work into the process of the 
Constitution and the management of 
this Senate. It has been appropriate. It 
has been good. It has been enlight-
ening, I hope, to those who have taken 
the time to listen at whatever hour 
they happened to listen. 

I heard some extraordinary discus-
sions which have been historical and 
legal and factual and informative. The 
question of whether or not a filibuster 
is appropriate is critical, and the con-
stitutionality of using a filibuster rel-
ative to the Executive Calendar and 
the approval of judges is a very legiti-
mate question in my mind. 

I think when you look at the Con-
stitution and the language of the 
Founders, they were fairly precise peo-
ple in how they designed this Senate 
when they decided to be precise. And 
on the issue of advise and consent, they 
were precise. They said it would take a 
supermajority to approve treaties, but 
they were silent on the issue of super-
majority relative to justices, and, 
therefore, in my opinion, I think it is 
fairly evident that, as far as they were 
concerned, they expected a majority 
for the purposes of approving justices 
and, therefore, a filibuster is incon-
sistent with that. 

Really the filibuster, and the issue of 
the filibuster which has received so 
much appropriate attention today and 
which is obviously why we haven’t 
been able to get to a vote, is system-
atic of the bigger issue, which is why is 
the opposition evolving relative to 
these justices? 

We have to remember—and I think it 
is important for people to focus on this 
because there have been a lot of charts 
and signs up talking about the number 
of judges approved—that we are dealing 
with the circuit court of appeals level 
of the judiciary. We are not dealing 
with district judges. The vast majority 
of the judges who are approved by this 
body, who are nominated by any Presi-
dent, are district court judges. They 
are the trial judges. What we are deal-
ing with, however, is the people who 
take a look at what happened in the 
trial and decided whether law has been 
adequately applied to the trial and who 
basically interpret the Constitution 
and the laws of the land and have, 
therefore, a huge impact, obviously, on 
how our society functions. 

Fewer and fewer cases make it to the 
Supreme Court. More and more cases 
are decided on the issue of the question 
of their constitutionality, the implica-
tions of the broader law involved by 
the appeals level of our justice system. 
Therefore, when we look at the circuit 
court of appeals appointments, we are 
looking at an extraordinarily impor-
tant position within the structure of 
our governance as a nation, a govern-
ance which is based on the issue of the 
protection of law. You can’t have a de-
mocracy unless you have a structure of 

jurisprudence which is fair, honest, and 
applied consistently with principles de-
veloped over years. 

Therefore, to look at all the judges 
out there and say 168 or 200 or 5,000 
have been approved is irrelevant to the 
question. The question is, what is the 
circuit court issue; what has happened 
with the circuit court? We know in the 
circuit court area there have only been 
29 approved, and there are presently 4 
pending who are subject to a filibuster 
right now, which means they can’t get 
a majority vote. There are going to be 
two more, it looks like, who are going 
to be subject to that same filibuster, 
who won’t get a majority vote, and 
that will be followed by, it appears, an-
other six subject to a filibuster and, 
therefore, cannot get a majority vote. 
So we have 12 compared to 29. 

Twenty-nine have been approved. 
That is a very high percentage of the 
circuit court justices who have been 
basically blocked from getting an up-
or-down vote as should apply under our 
form of structure, our Constitution, in 
my opinion. 

There has been a lot of discussion 
about that point. But what is the real 
implication? What is this fight over 
getting to a vote really about? It is 
about who these justices are and what 
they represent, because this is a new 
radicalization of the issue of judges and 
their appointment to the circuit court. 

The use of the filibuster at this time 
is symptomatic of that radicalization, 
and it is the radicalization of the nomi-
nating process which is the real issue 
at hand and on which the American 
people should be willing to focus. 

It appears—not appears—it has oc-
curred now that a litmus test has been 
put in place for the purposes of approv-
ing members to the circuit court, a lit-
mus test that really has no relation-
ship to the judicial temperament, expe-
rience, fairness, or expertise of the 
nominee who has been brought for-
ward. It is a litmus test totally outside 
the bounds of what has traditionally 
been the way in which we evaluate a 
justice nominated to the circuit court. 
It is a litmus test based on the justice’s 
personal and religious views, not the 
justice’s judicial actions. 

This is a huge departure from what 
has been the traditional method by 
which we have evaluated and confirmed 
judges in this country. 

First off, the litmus test as an ap-
proach is wrong. I was a Governor. I ap-
pointed judges. I never asked one judge 
what his or her view was on any issue. 
What I wanted to know about a justice 
I was going to appoint was: One, were 
they honest beyond a question of a 
doubt; two, were they smart; three, 
were they fair; and four, have they life 
experience that is going to give them 
some sensitivity toward the people who 
would be coming before their court. 

What their views were, I believed, 
was inappropriate to ask, but that was 
my position. Clearly, it is not the posi-
tion of the minority in this body. The 
minority in this body decided there 
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