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done earlier and | had to call a nomi-
nee and tell them that because they
had been out of the practice of law for
a period of time, they were deemed un-
qualified by the American Bar Associa-
tion and the President was not going to
move their nomination. So without
embarrassment to the individual, that
nomination was withdrawn.

Today, you do not get the American
Bar Association’s qualified or partially
qualified or unqualified rating until
after the nominee is on the Hill.

Now there are those who do not think
the American Bar Association’s evalua-
tion is worth anything. There are those
on the committee who believe it is. So
there is a difference in point of view.
But at least have the qualification or
nonqualification done early enough so
that it can save the individual humilia-
tion and also play a major role.

Let me talk for a minute about rule
IV because | think rule IV again di-
vided our committee in a way that it
did not have to be. Rule IV has been a
Senate tradition. It is a rule. It is a
hard and fast rule. It prevents closing
off debate on a nominee unless at least
one member of the minority agrees to
do so. Twice this rule has been reinter-
preted, really violated, and votes have
been forced on nominees well before de-
bate has ended. The committee’s rule
in question contains the following lan-
guage:

The chairman shall entertain a nondebat-
able motion to bring a matter before the
committee to a vote. If there is objection to
bringing the matter to a vote without fur-
ther debate, a rollcall of the committee shall
be taken and debate shall be terminated if
the motion to bring the matter to a vote
without further debate passes with 10 votes
in the affirmative, 1 of which must be cast
by the minority.

That enables the minority to delay a
matter. It is in the rules of the com-
mittee to give it more time. This rule
is not being followed.

This is one of the only protections
the minority party has in the Judici-
ary Committee. Without it, there
might never be debate at all. A chair-
man could convene a markup, demand
a vote, and the entire process would
take 2 minutes. This is not how a delib-
erative body should function. More im-
portantly, it is contrary to our rules.
That is one of the reasons we are where
we are today.

This rule was first instituted in 1979
when Senator KENNEDY was chairman
of the Judiciary Committee. It has
been followed to the letter until very
recently.

This is a nation of laws. We expect
these laws to be obeyed even if they are
just Judiciary Committee rules.

Let me give another situation, and
that is ignoring traditional State va-
cancies. There is also a willingness by
this administration to simply change
the playing field if they do not like a
result. Fourth Circuit nominee Claude
Allen is one such instance. He is from
Virginia. He has been nominated for a
position that has traditionally been
filled from Maryland. Why? Because
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President Bush became frustrated that
Maryland’s two Democratic Senators
would not sign off on the nominees he
wanted for that position. So he decided
to simply go where he could find more
friendly company—Virginia’s two Re-
publican Senators.

This stark determination to simply
fill the bench with conservative jurists
at all costs is what gives the minority
in the Senate pause when considering
whether to simply approve every Bush
judge who comes our way or make a
stand on some. We have chosen to
make a stand on some. There are other
attempts to ignore the minority. There
are little things as well, things that
add up over time to give the clear im-
pression that the majority does not
care about the needs or the will of the
minority. That simply serves to create,
increasingly, a bunker mentality
among Democrats in today’s Senate.

For instance, earlier this session, the
Judiciary Committee scheduled a hear-
ing with three very controversial cir-
cuit court nominees on a single panel
for an appellate court.

The PRESIDING OFFICER. The
Chair needs to inform the Senator from
California she has used her 12 minutes.

Mrs. FEINSTEIN. May | finish my
statement?

Mr. REID. | yield the Senator 2 more
minutes.

Mrs. FEINSTEIN. The point is, these
were all controversial nominees. A con-
troversial nominee’s hearing can run 8
hours. If you schedule three, you trun-
cate the hearing for each, and you do
not allow the minority to do their due
diligence in terms of their homework.

I thank the Chair and | yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, | yield the
remainder of our time to the distin-
guished Senator from lllinois, Mr. DUR-
BIN.

The PRESIDING OFFICER. The Sen-
ator from lllinois is recognized, and he
has 11 minutes 45 seconds.

Mr. DURBIN. Thank you, Mr. Presi-
dent, and | thank the minority whip.

First, for those who are following
this debate, if it can be characterized
as such, you should understand we had
an opportunity to finish the appropria-
tions bill for the Veterans’ Administra-
tion, a $62 billion bill to fund veterans
hospitals, clinics, and health care
across the United States. We tried.

Senator BYRD of West Virginia came
to the floor and said: Can we postpone
what we are doing tonight here to fin-
ish this important appropriations bill
so we can go to conference and get
ready to adjourn this session in a time-
ly fashion? Sadly, the Republican side
objected to finishing the appropria-
tions bill for the Veterans’ Administra-
tion. It is their belief what we are
doing now took precedence, is more im-
portant. It will be up to the voters and
the public to make a judgment as to
whether they were right.

I would also say that instead of ad-
dressing some issues families across
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America might tune in to follow, such
as the unemployment in this country,
and what we are doing about it, we are
here debating a situation where 4
judges have been held out of 172 sub-
mitted by President Bush.

I would think, frankly, we ought to
spend a little time really addressing
the problem of unemployment in this
country. This President has witnessed,
in his administration, a loss of more
than 3 million private-sector jobs. That
is a record. Unless something changes
dramatically, this President will be the
first President since Herbert Hoover to
have lost jobs during the course of his
administration. Over 3 million Ameri-
cans unemployed. Sadly, we have 9 mil-
lion unemployed across the country
today and their unemployment benefits
are running out.

UNANIMOUS CONSENT REQUEST—S. 1853

In the interest of at least trying to
do something constructive and legisla-
tive this evening, rather than just ex-
changing our comments back and
forth, | am about to make a unanimous
consent request that the Senate pro-
ceed to legislative session, and the Fi-
nance Committee be discharged from
further consideration of S. 1853, a bill
to extend unemployment insurance
benefits for displaced workers, that the
Senate proceed to its immediate con-
sideration, and that this bill be read a
third time and passed, and the motion
to reconsider be laid upon the table.

The PRESIDING OFFICER. Is there
objection?

Mr. SESSIONS. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. DURBIN. | am not surprised be-
cause what we are about tonight is not
the issues families care about. We are
about a political script. Senator REID
of Nevada read to us this all-points bul-
letin that was sent out to the Senators
saying: Be sure and get over here ex-
actly at 6 o’clock. It said: The Fox
News channel is really excited about
this marathon. Britt Hume at 6 would
love to open with all of our 51 Senators
walking on to the floor. The producer
wants to know, will we walk in exactly
at 6:02 when the show starts so they
can get it live to open Britt Hume’s
show, or, if not, can we give them an
exact time for the walk-in?

That is what this is about: It is about
theater. The theater we are witnessing
tonight is one where, frankly, the cur-
tain should come down. We ought to
start talking about things people real-
ly care about across America. | can tell
you, it is not about 4 judges out of 172.
We have approved for this President 168
of his nominees. | think it is a new
record. | do not think any President in
that brief a period of time has had 168
nominees approved. Lest you believe
the Democrats dragged their feet, we
approved 100 of these judges during the
17 months PAT LEAHY was chairman of
the Senate Judiciary Committee. The
remaining 68 came through under Re-
publican Chairman HATCH. | think
there has been a concerted and con-
scientious effort to give the President
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his nominees. Then, of course, there
were 4 who were not approved—168 to 4.
So 98 percent of this President’s nomi-
nees have been approved. By any rea-
sonable standard, this President is
doing very well. Most people would
agree, except for the 51 Senators on the
other side of the aisle. They believe un-
less the President gets every nominee,
this is a miscarriage of justice.

Sadly, though, they are ignoring the
obvious. The obvious is the Constitu-
tion of the United States gives this
Senate the authority to say yes or no,
to advise and consent. Article II, sec-
tion 2: Advice and consent of the Sen-
ate. Some of these Republican Senators
would like to see this phrase go away
and make their argument at least a lit-
tle plausible, but it is a fact. We have
the authority under the Constitution
we swear to uphold to make these deci-
sions; and we have made them.

Of course, not only is the Constitu-
tion on our side, but the rules of the
Senate are on our side. It reminds me
in law school, they told you early in a
trial advocacy course—and this a cli-
che, 1 know—they used to say: If you
have the law on your side in your trial,
beat on the law. If you have the facts
on your side, beat on the facts. But if
you do not have the law or the facts on
your side, beat on the table. That is
what is happening in this 30-hour mar-
athon. Our Republican colleagues are
beating on the table. The law is not on
their side.

The Constitution says we have the
authority to say no. We have said no 4
times out of 172 opportunities. It is
constitutional to do so. Are the facts
on our side? Are we being unfair to
stop 4 judges, approving 168 and stop-
ping 4? |1 do not think so.

Frankly, if you look at the record of
the Republicans in control of this same
committee with a Democratic Presi-
dent, you will find some 63 nominees
were never given the decency of a hear-
ing. They never had a chance to even
appear and introduce themselves to the
committee. The decision was made by
the Republican leadership, with a
Democratic President, not to even let
them in the building.

I have been through this. Three of
my nominees that happened to. Do you
know what it consisted of? If any one
Republican Senator objected to any
nominee, end of story. They effectively
had a filibuster by one Senator. They
stopped these nominees in their tracks.

I can recall going to Senator John
Ashcroft, our Attorney General, with
one extraordinarily talented nominee,
and pleading with him, after the man
had waited for a year for a hearing,
pleading with him to at least meet the
man. Let him come before the com-
mittee. No way. The answer was no.
End of story. End of nomination.

That was the treatment accorded to
three judges from my State during the
short period of time when | was here
and President Clinton was President,
as the Republicans ruled the Senate
Judiciary Committee.
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I lost 3 nominees. Did | rally my
Democratic colleagues: “‘Let’s all get
together and hold our breath and turn
blue for 30 hours because | have lost 3
nominees’”? No. Maybe | could have.
Maybe | should have. But | did not. |
understood it. | thought it was fun-
damentally unfair, and I still do.

What we have done to these four
nominees is not unfair. Each and every
single one of them has had a hearing.
Each and every one of them has been
able to come to the committee and
present their credentials. That never
happened to 63 nominees offered by
President Clinton.

This President has a pretty good bat-
ting average when it comes to the Sen-
ate: 98 percent of his nominees have
gotten through. But for the 2 percent,
we are meeting this evening.

I might add here, if you take a look
at the issues at hand, the Senator from
Nevada raised an interesting one. Al-
most without fail, the majority of the
168 nominees were all members of this
Federalist Society. It sounds like a se-
cret handshake society. It is something
else. 1 am not sure exactly what it is.
I will tell you why | am not sure.

I do know this. If you are an aspiring
law student who one day wants to be a
Republican nominee for a judgeship,
my recommendation to you is to join
the Federalist Society today and do
not miss a meeting because, frankly,
that is a requirement if you are going
to make it into the ranks of judges in
the future.

What is it about this society? | don’t
know. But if you scratch the DNA of
all these Republican nominees, you are
going to find that Federalist Society
chromosome. It is in every one of
them. Time and again, | have said to
these nominees: What is the Federalist
Society? What does it mean to you?
Some people say it is a rather extreme
organization that views the law and
the Constitution in a manner that
most Americans do not. But when | ask
these nominees—I can remember a Pro-
fessor Viet Dinh of Georgetown Law
School where | went to school many
years ago. | said: You belong to the
Federalist Society. Why? He said: Be-
cause | get a free lunch in Chinatown
once a month.

Well, | think it is more than that. If
you go to their Web site and ask the
Federalist Society what they believe,
what they put on their Web site is they
talk about how we have lost control of
the law and the liberals are taking
over—all the stuff you expect. Then
when you ask each of these nominees:
Well, do you agree with that? ‘“‘Oh,
no,”—with one exception: Mr. Pryor.
William Pryor of Alabama says, yes, he
does agree with it. If you got to know
Mr. Pryor, you would understand he is
rather unabashed in his political be-
liefs.

The fact of the matter is, the nomi-
nees we are receiving from the White
House are not mainstream nominees.
Sadly, of the 168 we have approved,
many could be challenged as outside
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the mainstream, and that is not what
America is looking for.

President Clinton knew if he sent up
a real liberal, someone who, frankly,
had the credentials of the left, he did
not stand a chance before Senator
ORRIN HATCH’s Judiciary Committee.
We would strive to find people with ex-
traordinary legal credentials, people
who really have made a difference in
terms of their practice of law and what
they have done; and they, too, suffered
before that same committee.

This President has no qualms. The
people he sends to us, whether it is
Miguel Estrada or whether it is Wil-
liam Pryor or Priscilla Owen, each and
every one of them have come back—
Charles Pickering—with credentials
that just do not pass the middle-of-the-
road test.

Why are we doing this for 30 hours?
Let’s lay it on the line. This memo
from Fox News tells you why we are
here. We are here to grind raw meat for
the Republican rightwing, so television
networks like the fair and balanced
Fox News network can rail on for days
and weeks about this 30-hour tribute to
the Republican point of view, so the
radio talk show hosts, who blather on
every single day from the right, will
have much more to talk about. And in-
stead of dealing with real issues, pay-
ing for the Veterans’ Administration,
so we can get that done, and meet our
obligations, taking care of the unem-
ployed across America, so they can
feed their families and avoid bank-
ruptcy, we do not have time for that.
Our time has to be focused and dedi-
cated to this debate.

I will say to my colleagues in the
Senate, | think my friends on the Re-
publican side will have to agree with
this: Though they do not like the out-
come of the four judges we have talked
about here, we have given the nomi-
nees, even when Senator LEAHY was
chairman, ample opportunity to ex-
plain who they are and what they stand
for. | think what we have asked for is
reasonable.

What we ask of every judicial nomi-
nee, from a Democrat or Republican
President, is really basic. They have to
be people who are honest, of high integ-
rity. They have to understand the law.
They should be people who do not come
to this job with an ax to grind. That is
not too much to ask. Four have failed
that test; 168 have been approved.

The PRESIDING OFFICER. The time
of the minority has expired.

The Senator from Alabama.

Mr. SESSIONS. Mr. President, how
much time is left in the first section
for the majority?

The PRESIDING OFFICER.
minutes 45 seconds.

Mr. SESSIONS. Mr. President, in re-
sponse to a number of things that have
been said, first of all, I want to correct
Senator DURBIN. | think he misspoke
when he said the Senate has said no to
these nominees. What the Senate has
said no to is an up-or-down vote. They
have denied these nominees a vote. In

Five
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each case, these nominees have proven
they have a majority of the Senators in
this body ready and willing to confirm
them, if they are given the up-and-
down vote. The systematic use of the
filibuster that is occurring now has
never before occurred in the history of
this Senate.

As to the Constitution, | will just
point out article Il, section 2, quoted
by the Senator—this is what it says—
the President ‘“‘shall have Power, by
and with the Advice and Consent of the
Senate, to make Treaties, provided
two-thirds of the Senators present con-
cur; and he shall nominate, and by and
with the Advice and Consent of the
Senate, shall appoint Ambassadors
[and] judges. . . .”

Historically, this body has felt that
constitutional language meant treaties
required a supermajority, two-thirds
vote, and judges would be confirmed by
a majority vote, and that is what we
have done.

I would just like to ask—I was going
to ask Senator REID early, the distin-
guished assistant Democratic leader—
name one position taken by the Fed-
eralist Society that is extreme. He will
not be able to give you one of those,
and neither would Senator DURBIN.
This is a society of people who meet
and discuss ideas. For example, they
have had, in recent weeks, Senator
SCHUMER’s chief counsel speaking to
the Federalist Society, as has Cass
Sunstein, Marcia Greenberger, Lau-
rence Tribe—three of the architects of
the Democratic strategy for changing
the ground rules of nominating judges.

This is really odd for me. 1 know Sen-
ator DURBIN said he has some legisla-
tion he would like to offer. Maybe he
should have offered it Monday when
the assistant majority leader was talk-
ing 10 hours down here about rabbits
and cactus in Nevada and his book.
That was all very interesting, but why
weren’t we doing any work then? | did
not hear any complaints then when we
were not passing legislation. That
would have been an outstanding oppor-
tunity, | submit, to move forward.

Let me just say one thing about
where we are on nominations. Presi-
dent Clinton had 377 judges confirmed.
One judge was voted down on an up-or-
down vote on this floor, a majority
voted no—only one. When he left office,
there were 41 judges pending and
unconfirmed—only 41. President Clin-
ton personally withdrew the nomina-
tions of 18. That is how they get 60.

When former President Bush left of-
fice, under Democrat control of the
Senate, as Republicans were under
Clinton, he had 54 nominees left
unconfirmed. The record of the Repub-
lican Senate under President Clinton
was superior under any standard of
confirmations to that of the Demo-
crats.

I believe we need to remember those
numbers. We need to remember the Re-
publicans rejected consistently the use
of the filibuster. It was discussed by
people. They said: Why don’t we fili-
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buster? Senator HATCH and others
would say: We do not filibuster judges.
This is why you do not filibuster
judges. We never filibustered judges. In
fact, one nominee | felt strongly about,
whom | voted against, | voted for clo-
ture to bring that nominee up for a
vote to overcome a hold that was on
the nominee.

My colleagues complain about the
Federalist Society. They say they are
extreme. They take no extreme posi-
tions whatsoever. They are a society
that believes in the rule of law and
they discuss those issues in free and
open debate. But they have moved for-
ward here such as Marsha Berzon and
Ruth Bader Ginsburg on the Supreme
Court.

ACLU members, American Civil Lib-
erties Union members—do you want to
know what their stated positions are
on a lot of issues? They oppose stead-
fastly the death penalty. They openly
support partial-birth abortion. They
are consistently hostile to law enforce-
ment. They oppose pornography laws,
all pornography laws, in fact, even
child pornography laws. They favor le-
galization of drugs.

We have confirmed a lot of ACLU
members, as the Senator knows. They
have stated positions that are contrary
to the mainstream of American
thought—no doubt whatsoever.

Somebody such as Attorney General
Bill Pryor, who has a record of fol-
lowing the law to the letter, whether
he agrees with it or not, is castigated
because he makes a talk to the Fed-
eralist Society. It is suggested that is
an extreme thing for him to do and it
is not correct.

Mr. President, | yield back the time.

The PRESIDING OFFICER. The Sen-
ator from Alabama has 15 seconds.

Mr. SESSIONS. | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SPECTER. Mr. President, par-
liamentary inquiry: Are we now start-
ing 30 minutes of time on this side of
the aisle?

The PRESIDING OFFICER. That is
correct.

Mr. SPECTER. | thank the Chair.

Tonight the Senate is engaging in a
proceeding to call the attention of the
American people to a very serious mat-
ter which exists on the confirmation of
Federal judges. It is not a matter
which occurs just when there has been
a Republican President, but it has oc-
curred also when there has been a
President of the Democratic party,
when the Republicans controlled the
Senate. It has gone back at least to
1987, during the second 2 years of Presi-
dent Reagan’s administration.

When the Senator from Illinois calls
this theater, he may be right, but it is
factual theater, and it is worth the
time of the Senate for the American
people to focus on this important issue.

It is now a little after 8 o’clock East-
ern standard time. Frequently, the
Senate Chamber is dark at this time. It
is true we could be conducting other
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business, but there are many days
when the Senate has tarried. For exam-
ple, on Monday, the day before yester-
day, when there had been a long-
standing expectation that the Senate
would not be in session because Vet-
erans Day is traditionally not a day in
session, but we came back specially to
try to finish our work by the projected
date of November 21, unexpectedly we
were greeted with a 10-hour filibuster
by Senator REID on the other side of
the aisle. He has a right to do that—he
is a Senator—under our rules.

It doesn’t lie in the mouth of some-
body to say we are spending time
where we could have been working very
hard on the appropriations process. |
do hope we finish that process. | have
been an appropriator for my 23 years in
the Senate, and we should move to
complete that work as promptly as
possible.

But the subject matter tonight is the
confirmation process, and it is a very
serious subject. When President
Reagan was in office, during the first 6
years where the Republican Party con-
trolled the Senate, President Reagan
secured confirmation of 82 percent of
his district and circuit court nominees.
In 1987 and 1988, when the Democrats
were in control, that percentage
dropped from 82 percent to slightly
above 63 percent. When President
George H.W. Bush was in office, all 4
years had the Senate in the control of
the Democrats. The Senate confirmed
slightly more than 62 percent of Presi-
dent Bush’s nominees, and 54 percent of
his nominees to both circuit and dis-
trict courts were still pending in the
Senate when his term ended.

President Clinton had about the
same experience. In 1993 and 1994, there
was an average of 79 percent of his dis-
trict and circuit court nominees con-
firmed when his party controlled the
Senate. For President Clinton’s re-
maining 6 Yyears, the percentage
dropped to 54%> percent. So that the
business of having the President of one
party stymied or reduced in effective-
ness on confirmation when the Senate
is controlled by the other party has
been really an apportionment of blame
pretty much equally between Demo-
crats and Republicans during the
course of the Reagan, first Bush, and
Clinton administrations.

The matter has come to a substantial
decline, when, for the first time in the
history of the Republic, some 216 years,
there has been a filibuster of circuit
court nominees.

I think it is important to note that
we are not seeking tonight to break a
filibuster. That would occur when we
would seek to have those who were ob-
jecting to the judges continue to talk
and talk until they ran out of energy
or effort and stopped talking so that
we could come to a vote. That was
what happened in the filibusters on
civil rights legislation in the 1960s.

The last time there was a filibuster
in the Senate was 1987 when the subject
was campaign finance reform. Senator
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BYRD was the leader of the Democrats.
Senator DOLE, the leader of the Repub-
licans, called all of us into the cloak-
room behind us in the Senate Chamber
at about 2 o’clock one morning and
said: | would like all Republican Sen-
ators to stay off the floor. The reason
Senator DOLE asked everyone to stay
off the floor was to compel the party in
power, the Democrats, to maintain a
quorum of 51 Senators because if there
are not 51 Senators present, then any
Senator may suggest the absence of a
quorum, and the Senate conducts no
further business.

When Republican Senators, including
ARLEN SPECTER, absented ourselves
from the floor at Senator DOLE’s re-
quest, Senator BYRD, the leader of the
Democrats, countered with a motion to
arrest absent Senators. Sergeant at
Arms Henry Giugni was then armed
with warrants of arrest and started to
patrol the halls, and the first Senator
he found was Senator Lowell Weicker.

Sergeant at Arms Henry Giugni was
a little fellow, about 5 foot 6 inches, 150
pounds. Senator Weicker was a big
guy—still is—about 6 foot 4 inches, 240
pounds. This was at about 3:30 in the
morning. Sergeant at Arms Giugni de-
cided not to arrest Senator Weicker. |
think he made a good judgment. Then
he started to go around and knock on
Senators’ doors.

Senator Packwood foolishly an-
swered his door. Senator Packwood was
then carried feet first into the Senate
Chamber. This is a true story. You
don’t get many out of Washington, but
this is a true story. That incident at-
tracted a great deal of attention.
CSPAN became the channel of choice
instead of Jay Leno.

In having this proceeding, it is more
accurately called a marathon than a
filibuster because it is not a filibuster.
Republicans are doing most of the talk-
ing. We seek to attract the attention of
the American people to what is going
on in the judicial system.

We have at the present time judicial
emergencies in four of the circuit
courts of appeals in the United States:
the Fourth Circuit, the Fifth Circuit,
the Sixth Circuit, and the Ninth Cir-
cuit. When these judicial emergencies
occur, people are denied their day in
court, cases languish, the matters are
not decided, and the fact of life is that
justice delayed is justice denied.

Without burdening the record un-
duly, it is worth noting that in the
Sixth Circuit where there is a judicial
emergency, a 50-percent vacancy rate
on that court, a death penalty case has
been pending for more than 8 years. A
plaintiff in a civil case on a job dis-
crimination suit trying to get a job had
to wait some 15 months before the case
came up. That individual died before
the case was ever heard.

The ultimate answer, | suggest, is
that cooler heads are going to have to
prevail, and we are going to have to es-
tablish a principle where it applies re-
gardless of what party controls the
White House or what party controls
the Senate.

CONGRESSIONAL RECORD — SENATE

Three years ago, | proposed a judicial
protocol to establish a timetable that
60 days after the President submitted a
nomination to the Judiciary Com-
mittee, there had to be a hearing; 30
days thereafter, there had to be action
by the Judiciary Committee on the
nomination; 30 days later, the matter
had to be brought to the floor of the
Senate. Those times could be extended
on cause shown by the chairman of the
committee with notice to the ranking
member or by the majority leader with
notice to the minority leader. But
those time parameters should be estab-
lished.

If there were to be a strictly party-
line vote in the Judiciary Committee,
then that matter ought to be advanced
to the Senate floor even without hav-
ing the customary majority vote to
bring it to the floor.

One of the grave problems which may
confront the Senate is what is going to
happen next when there is a Supreme
Court vacancy. The filibusters con-
ducted up until the present time con-
stitute an effort to elevate the con-
firmation process which under the Sen-
ate rules calls for 51 votes, or a major-
ity, to 60 votes which it takes to end a
filibuster.

For those who may not know what a
filibuster is, that is when one party
keeps talking and talking and talking
endlessly. But that may be brought to
a close under the rules of the Senate
with 60 Senators voting to cut off de-
bate. That then leaves 100 more hours
to debate, plenty of time even after
cloture, even after debate is ended or
limited, before the matter comes to a
vote.

It does not require a Nostradamus to
predict or to understand that the cur-
rent approach on imposing an ideolog-
ical test is a precursor for the Supreme
Court of the United States. When the
Senate is constituted as it is at the
present time, it is easy to project that
we will find a Supreme Court nominee,
who does not satisfy the standards of
the other party, subjected to a fili-
buster and to have a vacancy on the
Court. What we are moving toward is
deadlock.

Right now, there still remains an
aura of some civility in this Chamber,
notwithstanding our disagreements on
the tactics that one side or the other
may use in the Senate. We know that
the next vote is the most important
vote. Notwithstanding the rancor of
the arguments, we do understand that
we are here to conduct the business of
the people of the United States. The ju-
dicial system is limping along—still in
motion but limping along.

We face a grave potential problem. If
the current course of conduct con-
tinues so that when we have a nominee
for the Supreme Court of the United
States, we have this deadlock, and then
with so many 5-to-4 decisions by the
Supreme Court deciding the cutting-
edge questions in our society, we may
look to 4-to-4 decisions, and that
means no ruling by the Supreme Court
of the United States.

S14541

One additional thought. Senator
SANTORUM and | use in Pennsylvania a
judicial nominating panel under an ar-
rangement where the President has
three nominees and the Democrats
have one nominee. During the 24-year
period from the time President Nixon
was elected until the time President
Reagan was elected, Republicans con-
trolled the White House for 20 of those
24 years. It seemed to me it was an
undue balance of judicial nominees
without having the Democrats with
any nominees in the district courts, so
an arrangement was made when Sen-
ator Heinz and | were the Senators,
carried on by Senator SANTORUM and
myself, to allow the party out of
power, the Democrats, to have one
nominee out of three for the Presi-
dent—one for the party out of power.
That has had a very salutary effect in
bringing a little bipartisanship into the
process.

I do not suggest that for the Supreme
Court. |1 do not press it for the court of
appeals. But | think it is an idea worth
considering for the U.S. district courts.

In conclusion—the two most popular
words of any speech—it is my hope
that something constructive will come
out of this marathon. It is my hope
that there will be some attention at-
tracted to it. When the Senator from
Ilinois characterizes this as theater, |
don’t think that is especially deroga-
tory because it is fact theater. The
American people would be well advised
to watch this theater than some of that
which is on the national networks to-
night. This is real. Those sitcoms go on
and on and are repetitious. More im-
portant than the factual theater is that
we are on a vital issue.

I hope the Senators hear from the
American people. | hope the American
people tell us what they would like to
have done: Whether you would like to
have this kind of projected stalemate
where nominees wait endlessly and
where it takes 60 votes, a super-
majority, to cut off debate and bring it
to a vote, or whether you would like us
to follow the constitutional mandate of
51 votes in confirmation so that these
judges may be confirmed, may take
their places to see that justice is done
in an equitable way within a reason-
able time period.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. CORNYN. Mr. President, | want
to focus on a chart that was displayed
earlier by the Senator from New York
where he proudly displayed the num-
bers 168 to 4. | think it is important we
ask the question: what is that chart de-
signed to prove?

On one hand, our colleagues on the
other side of the aisle in the Judiciary
Committee and here in the Chamber
rail against the President’s judicial
nominees, calling them out of the
mainstream and, even worse, mean-
spirited, right wing. But if, in fact, our
colleagues on the other side of the aisle
have voted to confirm 168 of President



S14542

Bush’s nominees, it refutes that allega-
tion because they have to agree that at
least 168 of those nominees met their
definition of mainstream.

I would like to associate myself with
the outstanding comments of the Sen-
ator from Kentucky, the assistant ma-
jority leader, Mr. MCCONNELL. | wonder
what their definition of mainstream
truly is.

The second number of 4 is a number
they want to be congratulated for
blocking. | submit that just because
you observe a stop sign 168 times and
comply with the law, you are not to be
rewarded for running that stop sign
four times. It is still a violation of law,
and you are still likely to get a ticket
from the police officer.

This is more than just about break-
ing the law. This is about violating our
Constitution, the fundamental law of
this Nation.

We know really, rather than 168 to 4,
the true number we ought to be focus-
ing on is 0 to 4, and let me explain.

From 1789 to 2002—that is, for all of
our Nation’s history up until this
year—the number of filibusters against
judicial nominees of a President was—
you guessed it—zero. But this year
alone, because of this tactic that our
colleagues have devised, to deny a bi-
partisan majority of this body its right
under the Constitution to vote up or
down on a judicial nominee, this num-
ber is 4.

So rather than 168 to 4—and as | ex-
plained, 1 think that repudiates and
flies in the face of some of their argu-
ments about President Bush’s judicial
nominees, and | deny that they are to
be congratulated for unconstitution-
ally obstructing only 4. The real num-
ber we ought to be focusing on, and I
hope the American people are focusing
on, is zero to four because never, ever,
in the history of this Republic has a
minority in the Senate denied the right
of the majority the vote up or down on
judicial nominees. It is just not right.
It is not fair. It has resulted in a deg-
radation and a downward spiral in the
judicial confirmation process of which
no one should be proud.

I submit that four unconstitutional
filibusters of these distinguished nomi-
nees is four filibusters too many. If we
want to look at maybe a little bit of a
history lesson, as this chart dem-
onstrates, when Franklin Delano Roo-
sevelt was President of the United
States, 4,473 laws were enacted, 4 civil
rights laws were filibustered—hardly
something to be proud of. But | guess if
our colleagues across the aisle are
proud of their four, the argument
would be that the people who filibus-
tered these civil rights laws during
FDR’s term ought to be proud of that
number.

When President Truman was in of-
fice, 3,414 laws were passed, 3 civil
rights laws were filibustered. Is that
something to be proud of? What our
colleagues across the aisle say, because
3,414 laws were passed and only 3 were
filibustered, that these folks who fili-
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bustered those three civil rights laws
ought to be congratulated. | think not.

Then when President Lyndon Baines
Johnson was in office, 1,931 laws were
enacted, 3 civil rights laws were fili-
bustered. To this hall of shame, | would
add the 168 to 4, which is nothing to be
proud of; it is something to be ashamed
of.

Unfortunately, some people have lost
their sense of shame in this process,
which has become so degraded and so
destructive. Indeed, | submit that the
filibusters we have of the President’s
nominees are an abuse of the process.
How can they justly claim that a 60-
vote requirement to close off debate
can somehow trump the Constitution?

As we have heard before on this floor,
everyone knows, who has studied the
Constitution, that there are super-
majority requirements for certain
things, and they are stated in the Con-
stitution: To ratify a treaty or to pass
a constitutional amendment, the Con-
stitution is very clear that it requires
a supermajority. Everything else re-
quires majority rule.

Indeed, majority rule is fundamental
to the democratic form of government.
Majority rules: We fight our best fight;
we make our best argument. Then we
have a vote up or down. If we lose, well,
we come back to fight another day. We
try to persuade others that we were
right and the majority was wrong.
That is what our form of government is
all about; not denying a majority their
right, as stated in the Constitution, to
let majority rule.

Believe it or not, that is what is hap-
pening and that is the reason we are
standing here tonight trying to let the
American people know that a terrible
abuse of this process is occurring and
an abuse of the Constitution, indeed a
violation of the Constitution, is occur-
ring. It is a disgrace. It is nothing to be
proud of.

The other thing | would point out in
the few minutes | have remaining, be-
fore | turn the floor over to the senior
Senator from Texas, is this process is
not only abusing the Constitution and
creating a downward spiral in the judi-
cial confirmation process that is very
destructive of relationships in this in-
stitution, of our ability to get things
done, it has made it too partisan, too
bitter, too angry, and it is destructive.

I would also point out that the tac-
tics that are being used against some
of these nominees are despicable. Un-
less we stand up and repudiate the tac-
tics of some of those who are opposing
the fine nominees of President Bush,
such as Janice Rogers Brown, | believe
those who have joined cause with them
in opposing this fine nominee ought to
examine their conscience. | think they
ought to reconsider their tactics. |
think they ought to reconsider whom
they associate with, whom they are
joining cause with to tear down some
of the fine nominees of this President,
such as Janice Rogers Brown.

This is a cartoon that was posted on
The Black Commentator on September
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4, 2003, with President Bush, a racist
caricature of Janice Rogers Brown
with Justice Clarence Thomas, Colin
Powell, Secretary of State, and
Condoleezza Rice standing there. The
caption says: ‘“Welcome to the Federal
bench, Ms. Clarence—I mean, Ms. Rog-
ers Brown. You’ll fit right in.”

It is easy to see why this process has
gone downhill and needs a wake-up call
from all of us, because we need a fresh
start. We need to disavow tactics such
as this. Those who are opposing Justice
Brown and other nominees should not
be proud of that association any more
than they claim to be proud of an un-
constitutional filibuster of four of
these nominees, including Justice
Brown, because if, in fact, we do not
get a fresh start, we do not have a
clean break with this destructive proc-
ess, if we do not quit tearing down peo-
ple who want nothing more than to
offer themselves to the American peo-
ple by serving in positions of honor,
such as Federal judges, who will an-
swer the call? If they know that an-
swering the call of public service
means that they are going to have
their reputation destroyed, they are
going to be besmirched, they are going
to be painted into a caricature that
bears no resemblance to who they real-
ly are, who will answer the call? We
will all be poorer for it.

| yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

The Senator from Texas is recog-
nized. The Chair informs the Senator
from Texas that there are 2 minutes 20
seconds remaining on the Republican
side.

Mrs. HUTCHISON. Mr. President,
just to get an understanding, after that
2 minutes 20 seconds, then it goes to
the Democratic side for 30 minutes and
then back to the Republican side? Is
that the way it is?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mrs. HUTCHISON. Mr. President, in
the 2 minutes that | have, | say | think
the junior Senator from Texas made a
very important point and that is the
importance of the delicate balance of
powers that was put in our Constitu-
tion. | think it is important that we do
not say, well, 98 percent of the time we
adhere to the Constitution. We need to
adhere to the Constitution 100 percent
of the time.

The Constitution has always said,
from its beginning, that we would have
a majority required to confirm the ju-
dicial nominees of the President. Now,
this is by implication, because when
the Constitution meant to have a
supermajority, it so stated. We have al-
ways had a majority, and that is what,
by its silence, the advise and consent
part of the Constitution has required
for judicial nominees, until last year.

In fact, | think the President is los-
ing his constitutional right to appoint
Federal judges. | think this whole situ-
ation is going to deter good people
from offering themselves for the 