October 2, 2003

The Senator from Texas said—and I
quote—there has been ‘‘an unprece-
dented act of obstruction.”” He is refer-
ring to President Bush’s nominees
being withheld, not allowing votes on
judges.

Mr. President, I do not know—and I
do not mean this to be cute or smart or
mean spirited, but I do not know what
kind of math my friend from Texas is
using if he is talking about unprece-
dented acts of obstruction.

Right now in the Federal judiciary
there is a b5-percent vacancy rate. We
have four judges on the calendar now,
and they will be approved within the
next, probably, 24 hours. So that will
bring the number of judges approved
during the Bush administration to
nearly 170. I do not have the exact
number. I have lost track of it but
nearly 170.

Three judges have been turned down:
Bill Pryor from Alabama, Miguel
Estrada from the District of Columbia,
and Priscilla Owen from Texas.

Unprecedented obstructionism? We
are talking about 170 to 3. So my math
indicates that is pretty good.

When Senator DASCHLE took control
of the Senate as majority leader, a de-
cision was made that there would be no
payback. It would not be payback time.
In fact, a decision was made that we
would do everything we could to get
the nominations approved that were
sent to us by President Bush. We have
done that. The record is clear.

However, my friend from Texas
should go back and look at how Presi-
dent Clinton was treated. People wait-
ed for years and years and were not
even allowed a hearing. As we know, it
was necessary on a number of occa-
sions to file cloture. Cloture was in-
voked, and the judges were approved.

It is easy to come on the Senate floor
and throw out terms such as ‘‘unprece-
dented acts of obstructionism,”” but it
is not true. No matter how many times
you say it, it still is not true.

PAT LEAHY, who has been the chair-
man and ranking member of the Judi-
ciary Committee during the approxi-
mately 3 years of the Bush Presidency,
has done an outstanding job of moving
these judges. I don’t know how we
could do better. I guess we could be a
rubber stamp for the President’s nomi-
nees. That is not what the Founding
Fathers envisioned. They believed
these names should be submitted to the
Senate. The Senate should evaluate
them and make a decision at that time
whether or not the nominees are what
the country should have in the way of
judges.

A decision was made in the case of
Miguel Estrada. He didn’t answer ques-
tions. He would not supply his memo-
randa from his time as Solicitor Gen-
eral. For those and other reasons, he
was not approved. Priscilla Owen was
criticized by the President’s own law-
yer, Mr. Gonzales, who is now the
White House chief lawyer. He and Pris-
cilla Owen served together on the
Texas Supreme Court. She was criti-
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cized very heavily by Mr. Gonzales at
that time. That is just a little bit of
her problem. We know that she, by al-
most any standard, was quite radical—
an activist, for lack of a better word.
And we know Attorney General Pryor
from Alabama was someone whose
record was not such that he should be-
come a lifetime appointment on the
Federal bench.

That is 3, 3 to approximately 170. I do
not know the exact number, but that is
fairly close. By any math course you
ever took, 170 to 3 is pretty good. In
fact, it is real good. I wish we had had
that kind of treatment when Bill Clin-
ton was President.

I again remind everyone the vacancy
rate in the Federal judiciary is now 5
percent. It is the best it has been in
decades. Rather than having people
come and push these little barbs at the
Democrats on the Judiciary Com-
mittee, they should be giving them ac-
colades for the cooperation they have
maintained during President Bush’s
tenure.

Mr. President, it is my understanding
the distinguished Senator from North
Carolina wishes to speak as in morning
business. Her time is gone.

Mrs. DOLE. Mr. President, I ask
unanimous consent to proceed for up to
1 minute.

Mr. REID. And let us have a minute
on our side.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. The Senator from North Caro-
lina is recognized for up to 1 minute.

THANKING BOB SCHIEFFER

Mrs. DOLE. Mr. President, I want to
publicly thank our friend, Bob
Schieffer, of CBS for revealing the
story of his battle with bladder cancer.
His going public will save the lives of
countless others, especially men. In
most every cancer case, early detection
of and proper treatment can save your
life. Bob Schieffer had a problem and
immediately sought medical advice.
The result was that in less than 8
months, he is cancer free. Thank you,
Bob, for giving others direction and
hope.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. Who yields time? The Senator
from Iowa is recognized.

Mr. HARKIN. Mr. President, the Sen-
ate is in morning business?

The ACTING PRESIDENT pro tem-
pore. The Senate is in a period of morn-
ing business. The minority side has 25
minutes remaining.

Mr. HARKIN. I thank the Chair.

——————

CALL FOR APPOINTMENT OF
SPECIAL COUNSEL

Mr. HARKIN. Mr. President, many of
my colleagues and I have been urging
the Justice Department to appoint a
special counsel to review and inves-
tigate the leak that revealed the iden-
tity of an undercover CIA agent. Some
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of my colleagues on the other side of
the aisle have responded by saying that
we are blowing things out of propor-
tion, that our motives are political. I
have to disagree. This is a serious
issue, and it is not just those on my
side of the aisle who have concerns
about the obvious conflict of interest
for the Justice Department to inves-
tigate this matter on its own.

I am referring to the Washington
Post-ABC poll that was released. The
poll found that nearly 7 in 10 Ameri-
cans believe a special type of pros-
ecutor should be named to investigate
allegations that the Bush administra-
tion officials illegally leaked the name
of an undercover CIA agent. The survey
found that 81 percent of Americans
considered the matter serious, while 72
percent thought it was likely that
someone in the White House leaked the
agent’s name. It’s clear the people of
this country want a full, fair and inde-
pendent investigation.

I would also like to take a minute to
respond to comments from my col-
league from Minnesota that were made
earlier Wednesday. I believe he may
have been misinformed. I wanted to
make sure my colleague from Min-
nesota was clear on the difference be-
tween an independent counsel and a
special counsel. Yesterday I had again
stated the need for the Attorney Gen-
eral to appoint a special counsel to in-
vestigate this leak regarding an under-
cover CIA agent. We all know that a
Federal law was broken—that is clear—
a law that provides for stiff penalties,
imprisonment, and fines. It is a Federal
crime, under the Intelligence Identities
and Protection Act of 1982 to inten-
tionally disclose information identi-
fying a covert agent to anyone not au-
thorized to receive this classified infor-
mation.

Columnist Robert Novak printed that
information. We need to know who the
senior administration official or offi-
cials were that gave him that informa-
tion. But we also need to find out who
gave that information to the adminis-
tration officials.

Let me be clear about this. There is
a cancer spreading in this administra-
tion. Most have focused only on who it
was who gave the name of the under-
cover agent to Mr. Novak, the col-
umnist. Clearly that is illegal. But
there is another question behind that.
How did that individual or individuals
get access to this classified informa-
tion about this undercover agent? Who
gave that individual this information?
Did it come from the National Security
Council? Did it come from the State
Department? Did it come from the CIA
itself? Did someone in the White House
request this dossier on Mr. Wilson and
his wife? Or was it voluntarily given to
them by someone in the CIA or the Na-
tional Security Council or somewhere
else? This is an even deeper question
because it goes to what they wanted
this information for. Why would indi-
viduals high in the administration
want the information about who was
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an undercover agent and who was not,
unless they had the intention of using
that information to intimidate Mr.
Wilson, to put a chilling effect on those
who might want to disagree with this
administration’s position on Iraq.

That, I believe, is another concern we
have—the chilling effect. The greatest
weapon we have in our fight against
international terrorism is not a bal-
listic missile, it is not this missile de-
fense shield that people want to build
over this country, it is not our laser-
guided bombs; the best weapon we have
against international terrorism is the
intelligence and information we get
from agents in the field around the
globe, working with our friends and al-
lies and others, so that we can get to
the terrorists in their incubation, be-
fore they are able to carry out their
dastardly deeds, break up their cells,
break up their lines of communication.
It is the intelligence and information
that we need to win this battle against
terrorism.

If, however, one of our agents in the
field and all that agent’s contacts now
think that at some time this adminis-
tration, or an administration in the fu-
ture, can ‘‘out’” them, release their
name, then that puts kind of a damper
on whether or not they are going to get
information. That could put people’s
lives in jeopardy, put them at risk in
the future.

For example, the woman who was
outed, Valerie Plame, had in fact trav-
eled overseas as an undercover agent. I
assume now people will be looking at
whom she contacted, whom she talked
to, who were her sources of informa-
tion. This is not, as I said the other
day, some little real estate deal out in
Arkansas. This is not just some Presi-
dent philandering with some White
House aide. This has to do with the se-
curity of our country.

According to the Washington Post, a
senior administration official told the
Post that before Novak’s column ap-
peared, two top White House officials
called at least six journalists and dis-
closed the identity of the CIA agent.
Now the Justice Department is inves-
tigating.

So let’s get this straight. The Attor-
ney General, appointed by the Presi-
dent, is investigating the President’s
office. As I said yesterday, and I say
again this morning, if an investigation
ever cried out for a special counsel,
this is it. Again, I point to an article
that appeared on the front page of the
New York Times today, which said: At-
torney General is closely linked to in-
quiry figures. Rove was a consultant.
Deep political ties between top White
House aides and Attorney General
John Ashcroft have put him into a deli-
cate position as the Justice Depart-
ment begins a full investigation into
whether administration officials ille-
gally disclosed the name of an under-
cover CIA agent. Karl Rove, Mr. Bush’s
top political advisor, whose possible
role in the case has raised questions,
was a paid consultant to three of Mr.
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Ashcroft’s campaigns in Missouri—
twice for Governor and for United
States Senator in the 1980s and 1990s.
Jack Oliver, the deputy finance chair-
man of Mr. Bush’s 2004 reelection cam-
paign, was the director of Mr.
Ashcroft’s 1994 Senate campaign and
later worked as Mr. Ashcroft’s deputy
chief of staff.

Does anyone really believe that this
Attorney General can, with a straight
face, say they are going to investigate
these people when they work for them
and they have close ties? As I said, a
special counsel is needed desperately.

In response yesterday morning, when
I called for this, my colleague from
Minnesota accused some of my col-
leagues and me of ‘‘rank political hy-
pocrisy’ when it comes to calling for a
special counsel. He said this, and I
quote from the RECORD today:

I'm a slight student of history. I believe in
1999 there was an effort in this body, led by
Senator Collins from Maine, a bipartisan ef-
fort to put in place a provision to allow for
a special prosecutor. And it was blocked. It
was stopped by the very same folks today
that are talking about needs for a special
prosecutor. I think, and I am going to be
very blunt here, what we are hearing is a lit-
tle rank political hypocrisy when it comes to
calls for a special prosecutor.

That is in the CONGRESSIONAL RECORD
today from Senator COLEMAN of Min-
nesota. I think Senator COLEMAN needs
to brush up on his history. In 1999, the
independent counsel law expired. Re-
publicans were in charge of the Senate
and they chose not to reauthorize it.
This law allows the Attorney General
to recommend an independent counsel,
to lead an investigation, and a three-
judge panel chooses that counsel. That
independent counsel was accountable
to no one. It had its own staff, budget,
and missions. The investigations could
go on indefinitely.

My main problem with the Office of
Independent Counsel was that the in-
vestigations could go on forever, with a
bottomless budget that taxpayers had
to pay. The Collins alternative was a
step in the right direction, which lim-
ited the time on these investigations.
But the Republican leadership never
scheduled a vote—never scheduled a
vote.

By the way, former independent
counsel Kenneth Starr opposed renew-
ing that law. Regardless, appointing an
independent counsel or prosecutor is
not what I have been talking about. I
don’t believe I've ever mentioned ap-
pointing an independent counsel. I
have said the Attorney General should
appoint a special counsel. There is a
big difference. The Attorney General
alone can appoint an outside special
counsel if he believes there is an inher-
ent conflict of interest or if he deems it
is in the public interest for a special
counsel to be appointed. The special
counsel reports to the Attorney Gen-
eral, who pays the counsel’s salary and
the salary of his or her staff.

The Kkey to the special counsel is
this. At the end of the investigation,
the Attorney General must report to
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Congress all instances where he
blocked the special counsel from tak-
ing an action, such as subpoenaing doc-
uments or putting a witness before a
grand jury. That is the kind of balance
we need in this kind of situation, when
the administration is obligated to in-
vestigate itself.

So I think the Senator from Min-
nesota not only needs to brush up on
his history but also definitions. It was
an entirely different issue in 1999. The
law had expired. The Republican ma-
jority did not move to reauthorize it
and to even call for a vote to reauthor-
ize the independent counsel law. Quite
frankly, I am one of those who don’t
believe in these independent counsels
because they go on forever and they
are accountable to no one. They can in-
vestigate whatever they want. That is
not what I am calling for.

What I am calling for is the Attorney
General to use the authority he has
under the law to appoint a special
counsel, someone of prominence, some-
one of integrity, someone who would
assure the American people the inves-
tigation will be done fairly, objec-
tively, and thoroughly, and let the
chips fall where they may. It would not
go on forever. The Attorney General
decides the salary and the pay and how
much staff. But the key is this: The
special counsel would have, under the
auspices of the Attorney General, the
ability to subpoena witnesses, to sub-
poena documents and records, to take a
person before a grand jury. The Attor-
ney General could say no and stop it,
but at least we would know that. The
people of America would know whether
or not the Attorney General stopped
the special counsel from getting cer-
tain documents or referring a witness
to a grand jury. Therein lies the check
and balance that is so important to
making sure we have an open and
transparent system of Government.

Mr. REID. Will the Senator yield for
a question?

Mr. HARKIN. It is time we have a
special counsel.

I am honored to yield to my friend
from Nevada.

Mr. REID. I ask my friend this ques-
tion: If someone within the CIA had di-
vulged the name of this operative, that
person, it seems to me, would be sub-
ject to criminal penalties and would be
considered a traitor; is that true?

Mr. HARKIN. I know the person
would be subject to criminal penalties.
I am not certain I know the definition
of a ‘“‘traitor,” but I think it would be
closely akin to that. I don’t want to
make a statement. I don’t know the ab-
solute definition of ‘“‘traitor,” I say to
my friend. Obviously, it would be sub-
ject to penalties. We have Aldrich
Ames right now spending his life in
prison without parole because he di-
vulged the name of operatives, under-
cover agents, whose associates and oth-
ers were Kkilled in the former Soviet
Union, and Aldrich Ames today is
where he ought to be: in prison for life
without parole.
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The same applies here, it would seem
to me, I say to my friend from Nevada,
that this is a case where not only
someone in the CIA but anyone in a po-
sition who has access to this classified
information would be subject to this.
Again, I say to my friend from Nevada,
since he is on the floor, I really think
many of the people who are inquiring
about this are stopping short because
they are only focusing on who gave the
information to Mr. Novak. There is a
deeper and I think even more profound
question to be asked: How did those in-
dividuals in the administration get
that classified information? How did
they come by that information to
know this Valerie Plame was an under-
cover agent? That raises very serious
questions.

Mr. REID. If I can answer and ask a
question. First of all, Webster’s com-
pact dictionary I have in my desk says
a traitor is one who betrays trust. So
certainly if a CIA agent leaked to the
press the name of one of his colleagues
who is an undercover agent, he would
be a traitor.

Mr. HARKIN. I accept that defini-
tion. I say to my friend, my feelings
and my senses are that someone with
this kind of information who leaked it
I think has violated the law and be-
trayed the government and the citizens
of the United States.

Mr. REID. The next question I ask
my friend: So if a CIA operative would
be subject to criminal penalties and
would be considered a traitor for doing
this activity, certainly someone work-
ing within the administration, within
the White House, would be considered
the same; is that not true?

Mr. HARKIN. I think the Senator
from Nevada has it exactly right. That
is true, they would be considered the
same. I thank the Senator for asking
the question because it does clarify a
point.

If I can take off from what the Sen-
ator from Nevada just asked me—and
it is a good point, it should be made—
what would happen in the administra-
tion if someone in the CIA had leaked
this kind of information about an un-
dercover agent. What would happen? I
will tell you what would happen. They
would have that person locked up in
jail before nightfall, and they would be
prosecuted to the full extent of the
law. My friend from Nevada raises a
good question: What is the difference
between that and someone in the White
House or administration doing the
same thing?

Again, it is time for a special coun-
sel. As the New York Times said this
morning on the front page, both Mr.
Rove and Mr. Oliver have close connec-
tions with Mr. Ashcroft. I don’t know
whether they are involved in this or
not, but they are both very high in the
administration. There are too many
close ties between Attorney General
Ashcroft and people high in this admin-
istration for the people of this country
to be assured that we are going to have
a fair, independent, full, and thorough
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investigation. Let the chips fall where
they may and prosecute—yes, pros-
ecute—the people responsible for leak-
ing this information.

Mr. President, I intend to take the
floor of the Senate every day to talk
about this issue. We cannot allow this
to be swept under the rug. We cannot
allow a coverup to go on day after day.
This is a President elected by the peo-
ple, a servant of the people. And I don’t
think it is enough for any President to
say: We will let the Attorney General
investigate. The buck stops on the
President’s desk. I can only say if an
allegation had been made about some-
one on my staff doing something like
that, I would call them in, and I would
have them sign a notarized legal docu-
ment right there: I, so and so, had
nothing to do with any leak and know
no information about it whatsoever.
Sign it.

That is what the President can do,
and we can have this information out
about who called Mr. Novak, who
called these other reporters. We would
know it before the sun went down
today. That is why this coverup cannot
continue to go on. The American peo-
ple deserve better than this, and they
are going to get it. We are going to find
out who put our country at risk, who
committed these treasonous activities.

I yield the floor.

Mr. REID. I suggest the absence of a
quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.
———

EMERGENCY SUPPLEMENTAL AP-
PROPRIATIONS FOR IRAQ AND
AFGHANISTAN SECURITY AND
RECONSTRUCTION, 2004

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of S.
1689, which the clerk will report.

The assistant legislative clerk read
as follows:

A Dbill (S. 1689) making emergency supple-
mental appropriations for Iraq and Afghani-
stan security and reconstruction for the fis-
cal year ending September 30, 2004, and for
other purposes.

Pending:

McConnell modified amendment No. 1795,
to commend the Armed Forces of the United
States in the War on Terrorism.

Biden amendment No. 1796, to provide
funds for the security and stabilization of
Iraq by suspending a portion of the reduc-
tions in the highest income tax rate for indi-
vidual taxpayers.
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The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will be 40 minutes divided in the usual
form on the McConnell amendment No.
1795.

The Senator from Kentucky.

AMENDMENT NO. 1795

Mr. MCCONNELL. Mr. President, be-
fore proceeding to my remarks about
the pending amendment, I point out to
Members of the Senate that we are all
familiar with the National Endowment
for Democracy and the fact that it pro-
vides funds to the International Repub-
lican Institute and the National Demo-
cratic Institute, which operate over-
seas to help promote democracy,
human rights, and all of the things
that Americans believe are important.

The National Democratic Institute
recently issued a report on Iraq that I
think is noteworthy, and I am going to
point out some excerpts from that.

I ask unanimous consent that ex-
cerpts from this report be printed in
the RECORD.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(See exhibit 1.)

Mr. McCONNELL. Former Secretary
of State Madeleine Albright currently
chairs the National Democratic Insti-
tute and she points out:

The past half-century provides ample proof
that democracy is more than just another
form of government; it is also a powerful
generator of international security, pros-
perity and peace.

According to the NDI, inside Iraq
there is an explosion of democratic pol-
itics.

. . NDI will find fertile ground for democ-
racy promotion initiatives on a scale not
seen since the heady days of the fall of the
Berlin wall.

That bears repeating, that the Na-
tional Democratic Institute finds with-
in Iraq today an explosion of democ-
racy, and fertile ground for democracy
promotion initiatives on a scale not
seen since the fall of the Berlin wall.

Another finding of the NDI that I
think is noteworthy is that the Iraqis
are grateful for their liberation. There
has been some notion promoted, I
think by many in the press, that some-
how the Iraqis are sorry that Saddam
is gone. The NDI, headed by Madeleine
Albright, finds that the Iraqis are
grateful for their liberation.

In addition, the NDI finds significant
evidence of support for the United
States. For example, they say:

In Kirkuk, there was a large painted sign
reading ‘‘Thank you USA” in English and in
Kurdish.

Additionally, the NDI found over-
whelming support for liberation, but
lack of stability or economic oppor-
tunity obviously does erode, to some
extent, support for the U.S.

They found that security and jobs are
a precondition to democracy. We know
that, and that is what this supple-
mental is all about. They found Iraqi
frustrations are due to fear and uncer-
tainty, not hostility toward the United
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