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full whistleblower rights to FAA em-
ployees in 2000.

I urge my colleagues to once again
protect our Federal whisleblowers by
providing full and explicit whistle-
blower protection to employees in the
Department of Homeland Security. I
urge my colleagues to oppose the
Gramm-Miller amendment and support
the Lieberman substitute.

The PRESIDING OFFICER. Who
yields time?

Mr. LIEBERMAN. Madam President,
could the Chair indicate how much
time is remaining on each side?

The PRESIDING OFFICER. One
minute to the Senator from Con-
necticut, and 7 minutes to the Senator
from Texas.

Mr. LIEBERMAN. Madam President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LIEBERMAN. Madam President,
I ask unanimous consent that the order
for the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. Madam President,
let me conclude in the moment I have
remaining. I have the feeling this will
not be the last moment I or other
Members will have to discuss the
Graham-Miller substitute or the ques-
tion of protections for Federal workers.

There is a significant disagreement
about the protections for homeland se-
curity workers. I do think, as we talk
about the Nelson-Chafee-Breaux com-
promise, which I support, that it will
be seen that it not only gives some pro-
tection to Federal workers, particu-
larly those who are currently unionized
and will be transferred to the new
building, but it leaves the President
with the last word on matters of na-
tional security. Let not the debate on
that matter obscure the fact that, as
Senator GRAMM himself has said, 95
percent of his substitute is the same as
our committee bill. So let’s settle the
small point of disagreement and get
the rest that we agree on done.

I believe my time has expired.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. Without
objection, the clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
CLINTON). Without objection, it is so
ordered.

The Senator from Nevada.

Mr. REID. Madam President, I have a
unanimous consent request which I
have informed the minority I am going
to propound at this time. Senator NEL-
SON has been designated as Senator
DASCHLE’s designee. I ask unanimous
consent that following my unanimous
consent request—and I understand
there will be an objection—Senator
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NELSON be recognized to offer an
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

UNANIMOUS CONSENT REQUEST—
S. 1140

Mr. REID. Madam President, I ask
unanimous consent, on behalf of Sen-
ator DASCHLE, that the Senate proceed
to the immediate consideration of Cal-
endar No. 210, S. 1140, the motor vehi-
cle franchise contracts bill; that the
bill be read three times, passed, and
the motion to reconsider be laid upon
the table; and that any statements re-
lating to the bill be printed in the
RECORD, without intervening action or
debate.

The PRESIDING OFFICER. Is there
objection?

Mr. BENNETT. Madam President, I
have no objection to this request, but I
understand there is a Senator on this
side who wants to review it further,
and on his behalf I object at this time.

The PRESIDING OFFICER. Objec-
tion is heard.

HOMELAND SECURITY ACT OF
2002—Continued

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.
AMENDMENT NO. 4740 TO AMENDMENT NO. 4738

(Purpose: To modify certain personnel
provisions, and for other purposes)

Mr. NELSON of Nebraska. Madam
President, I call up my amendment at
the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Nebraska [Mr. NELSON],
for himself, Mr. CHAFEE, and Mr. BREAUX,
proposes an amendment numbered 4740 to
amendment No. 4738.

Mr. NELSON of Nebraska. Madam
President, I ask unanimous consent
that the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.”’)

Mr. NELSON of Nebraska. Madam
President, I am pleased to join with my
friends, Senator JOHN BREAUX of Lou-
isiana and Senator LINCOLN CHAFEE of
Rhode Island, in helping break the
stalemate on the labor-management
issues that have held up the homeland
security legislation. We need to move
forward and pass a bill that provides
real security for all Americans without
the distractions of labor-management
issues.

This legislation is a huge under-
taking, and the reorganization will cer-
tainly not be accomplished overnight.

That being said, we need to get to it
right now because the later we come
back to try to do this, the more dif-
ficult it will be. We need to do it right
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because unscrambling the eggs is im-
possible.

The new Department will not begin
well if it begins with a staff who feels
their concerns have been ignored. We
now have the opportunity to break
that logjam. This compromise address-
es the concerns of both sides. The
agreement preserves the Presidential
authority to exempt union employees
from collective bargaining as employ-
ees of the Department of Homeland Se-
curity. It also grants the President his-
toric personnel flexibility, giving him
the authority to hire, fire, promote, de-
mote, and to rewrite civil service laws
in the area of performance appraisals,
classifications, pay rates and systems,
and adverse action.

The agreement provides binding arbi-
tration on personnel flexibility. All
sides will have a seat at the table dur-
ing the development of the new per-
sonnel rules and any disagreements
over the rules will be referred to the
Federal Service Impasse Panel, which
will have the authority to set the rules
and resolve disputes. This is modeled
after the IRS Restructuring and Re-
form Act of 1998, which is current law.

The Federal Service Impasse Panel
has discretion to impose new rules to
break this agreement. This is existing
law. It is the way in which we ought to
proceed.

I know this amendment will receive
broad bipartisan support, and I hope
those of us who seek to complete ac-
tion on this important legislation will
support this effort to clear one of the
major hurdles that has been currently
blocking our progress so we can move
forward on this important and vital se-
curity matter currently before us.

I ask for the support of my col-
leagues, and I hope we will move for-
ward on this as soon as we possibly
can. There is no reason to delay this
legislation any longer.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. BREAUX. Madam President, I
support the amendment to the Gramm-
Miller amendment which has been of-
fered by our good friend and colleague
Senator NELSON, and by my colleague
Senator LINCOLN CHAFEE. It is very
clear the Senate, as we debate home-
land security, has reached a point
where we are at a logjam. I, for one,
and I think the vast majority of our
colleagues, strongly support the cre-
ation of a Homeland Security Depart-
ment, and why is very simple.

In light of today’s terrorist threat to
this country, we can no longer con-
tinue to operate and protect our Na-
tion’s security in the way we always
have. In the past, too often the right
hand did not know what the left hand
was doing, and vice versa. It is clear,
from the evidence that has now been
presented, we have agencies within our
own Government that had certain
amounts of information that was im-
portant information, but information
they did not adequately share with
other Departments and agencies within
our Government.
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It is nice to have individual agencies
know a little bit about the intelligence
of an international threat, but if they
do not share that information with
other Departments within our Govern-
ment, and they do not put all of the in-
formation gathered into one single
place where people can look at it and
analyze it, it is really not very effec-
tive information. It is certainly not as
effective as if we have the collective
wisdom of all of the various intel-
ligence-gathering agencies within our
Government.

The point has very accurately been
made if the CIA has information the
FBI does not have, if the Immigration
Service has some information neither
one of the other agencies has, that is
not a very effective situation. If you
throw in information that agencies
such as the Drug Enforcement Admin-
istration, the Immigration and Natu-
ralization Service, and local police and
State police have, if each one of them
keeps that information to themselves,
we are not providing the service we
should to the American people. For the
first time, the creation of a Homeland
Security Agency is going to say to all
of these collecting agencies that gather
the information that is so important,
we should absolutely share it and in-
volve each other in what that informa-
tion is all about, and that is what the
Homeland Security Agency does very
effectively.

All of those, Republicans and Demo-
crats together, who have worked very
hard to bring this legislation to the
floor have done a good job. This is good
legislation. It is important legislation.
What this legislation does is simply
say to the American people after 9/11,
we are going to create a new agency in
our Federal Government to ensure our
ability to better protect the rights and
freedoms of all American citizens than
we have in the past.

There are actions that have to be
taken in times of national emergencies
that are not normal, such as during
this period of special concern. One of
the powers that is necessary for a
President to have is the ability to
move agencies, departments, and indi-
viduals as quickly as possible, to the
best position to serve the American
public.

The President currently has the au-
thority to say if it is important for na-
tional security that some of the collec-
tive bargaining rights of some of these
employees of the Federal Government
have to be temporarily set aside. He
can exercise that authority now, and
he has exercised it in the past. It has
not been only this President but it has
gone back, I think, all the way to
President John Kennedy. We are in
that type of a situation.

With the creation of a new Homeland
Security Agency, however, we are talk-
ing for the first time about creating a
new agency where thousands of em-
ployees may be taken out of one posi-
tion and put into the Homeland Secu-
rity Agency.
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Somewhere between 40,000 and 50,000
who have collective bargaining rights
where they are currently working, if
they are transferred to a new Home-
land Security Agency, for the first
time may have those collective bar-
gaining rights taken away.

How ironic it would be if the agency
we are creating to protect the rights
and freedoms of Americans is the agen-
cy that is utilized to take away the
rights of American citizens to collec-
tively bargain without the appropriate
justification for doing so. I do not
think anyone would want to say that is
their desire.

This Homeland Security Agency is
designed to protect the rights and free-
doms Americans have gained. Some
may argue about the wisdom of having
collective bargaining rights, but it is a
right American citizens have. So the
question before this body now is: How
do we give the President the authority
to do what is necessary in this new
Homeland Security Agency, which I
support very strongly, while at the
same time ensuring while we take
rights away from American citizens, it
is only done under the most unusual
circumstances, and if it is necessary it
be done, it be done very carefully so ev-
eryone will understand how this trans-
action is taking place?

What brings us to the floor today is
this suggestion my good friends, Sen-
ator NELSON and Senator CHAFEE, and
myself, have worked on to try to say,
yes, we support homeland security, but
we also want to make sure we protect
the rights and freedoms of our own
American citizens.

It is interesting to note, if people
would only take the time—and I have
said this so many times. I have said
this to my good friend, the chairman,
Senator LIEBERMAN—if all of us had the
time to read the legislation and see the
actual differences between the two
versions, they would find the dif-
ferences are far less than the similar-
ities, particularly when it comes to
this very issue which is causing this
problem right now.

If we look at the current authority of
the President of the United States with
respect to what he can do to remove
collective bargaining rights of Amer-
ican workers when he transfers them,
it is almost similar, if not identical, to
what our suggestion is to break the
logjam. For instance, under the cur-
rent law of the United States, under 5
U.S.C. section 7103, this is what people
are saying, do not take away the Presi-
dent’s authority. The current law says
the President may issue an order ex-
cluding any agency or subdivision
thereof from coverage under this chap-
ter—meaning take away their collec-
tive bargaining—if the President deter-
mines, first, that the agency or sub-
division has as a primary function in-
telligence, counterintelligence, inves-
tigative or national security work;
and, second, the provisions of this
chapter cannot be applied to that agen-
cy or subdivision in a manner con-

S9201

sistent with national security require-
ments and considerations. What that
says is the President can take away
their collective bargaining rights now
only if he makes a determination that
these two things are present.

How do we handle it in our amend-
ment, which I think can generate more
than a majority? Simple. Our legisla-
tion says no agency can have their col-
lective bargaining rights taken away,
unless it is shown that the mission and
responsibilities of the agency or sub-
division materially change, and, sec-
ond, that a majority of the employees
within the agency have as their pri-
mary duty intelligence, counterintel-
ligence, or investigative work directly
related to terrorism investigation.

I will argue with anyone who wants
to say that this somehow hampers the
ability of the President to take away
collective bargaining rights. Under our
suggestion, the President, as under
current law, has to make a determina-
tion that these people are important to
intelligence gathering. That is easy for
the President. And also that the mis-
sion and responsibilities of the agency
from which he wants to take these
rights away have materially changed. I
think that is a very easy thing, under
the circumstances that exist today for
the President to be able to reach that
standard.

It is interesting that under the cur-
rent law there is no appeal from the
workers to go to the NLRB or any kind
of labor agency. But there is no appeal
under our provision to go to any Kkind
of NLRB or agency at all.

Some of my friends on the Repub-
lican side say, yes, but those workers
could take the agency to court. That is
true. But that is also true under cur-
rent law. If someone under current law
thinks the President has not made this
determination correctly, they have the
right to go to court. I don’t know that
it has ever been done. If so, I think
maybe once it was not successful. But
they have that right today. It is not
appropriate to say we are going to cre-
ate this new agency but we are going
to give workers less rights than they
have today.

Some have also suggested they show
that mission and responsibilities of the
agency have materially changed. That
would never fit today’s circumstances.
The example they give is, we may have
an immigration agency working in
south Texas that is all of a sudden
going to be transferred to the new
agency to look after immigrants who
are coming from suspected terrorist
areas of the world and that their mis-
sion will not materially change. They
will be doing the same work in a dif-
ferent agency and, therefore, not meet
the test of having their work materi-
ally change because they will be doing
the same type of work.

That does not create a problem. It is
the intent of the authors of this to
clearly say it is our intent when you
are transferring people who are doing
immigration work in border towns,
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protecting our States under normal
circumstances, that they have to do
that type of work to stop international
terrorists at a time we have been at-
tacked by terrorists from other coun-
tries is materially changing what they
are doing. They are now looking out
after foreign terrorists who are trying
to attack the United States and do
grave harm to this country. Their work
has materially changed. The President
makes this determination under our
amendment, as he does under current
circumstances. There is no appeal from
the workers to be able to go to any
NLRB-type of organization and plead
their case.

I plead with folks at the White House
who have looked at this, take another
look at it. Read what the current law
says. Read what our suggestion is on
collective bargaining. You will find
there is not any difference that is
worth objecting to if we are able to get
this through the Senate with a large
majority. It is not a good idea, I sug-
gest, to have a 50/560 vote on homeland
security and have to ask the Vice
President of the United States to come
to this Chamber to break the tie, to
barely get this through the Senate.
What type of unanimity does that show
the American people as we pass home-
land security? This amendment should
pass with 75, 80, or 90 votes at least.
Our suggestion in the Nelson-Chafee-
Breaux amendment would allow us to
have a huge vote in support of this
proposition.

The second area we have addressed in
our amendment is important. The
question is, Do you give the President
flexibility to move people around, to
change, perhaps, how they get paid, or
to change their functions because now
there is a question of national secu-
rity? We have done that in our amend-
ment. We have clearly spelled out the
fact that they have the authority to
have management flexibility. We have
taken the larger part of the so-called
Portman-Quinn amendment offered in
the House which gives management
flexibility to the President.

I happen to think he should have
management flexibility, but certainly
not unlimited. He should have it in the
areas he needs it. We have offered that.
The Portman language in the Senate
gave him management flexibility in six
different categories. We have said that
we will take four of those six cat-
egories and give him the flexibility he
needs to make the decisions he would
like to make in moving these people
around.

The President should have that in
terms of the national emergency. We
give him the authority that he needs,
like in Portman-Quinn. The only sug-
gestion is, you should not be able to do
it, like you cannot today, without
some involvement of the workers. You
ought to at least sit down with them
and discuss with them as you do in
other agencies—such as the IRS, the
FAA. Under current law, you sit down
and talk with the people you are going
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to be moving around to get their sup-
port, to get their ideas, to get their
suggestions about how it can be made
to work in a more efficient manner.

What type of managers want to dic-
tate to the employees that he will do
this, that, and the other, and oh, by the
way, I want you to be a loyal worker
after I do this? Our legislation requires
that in making these management
changes, they shall be worked out with
the representatives of the workers and
the Secretary, that they would enter
into a written agreement to approve
the management flexibility that the
Secretary thinks he needs.

The point is, if they do not reach an
agreement, do the workers have a veto?
Absolutely not. As under current Fed-
eral law, as under the Internal Revenue
Service when we gave them manage-
ment flexibility, this body and the
other body voted and approved when
they cannot agree on management
flexibility, you bring in the Federal
Service Impasse Panel and they will
have the authority under the Federal
Service Impasse Panel—if the parties
cannot arrive at an agreement, they
have the authority under our amend-
ment, as under current law, to take
whatever action is necessary to resolve
the impasse. That means if they want
management flexibility, they sit down
with both sides and discuss it. If the
two sides cannot agree, they bring in
the Federal Service Impasse Panel and
they make the decision. It is a binding
decision.

What is this Federal Service Impasse
Panel? Is this an arm of the AFL-CIO?
A new creation? No, it exists in Federal
law today. There are seven people on
it. Guess who appoints the seven. The
President of the United States. He ap-
points every single member of the Fed-
eral Service Impasse Panel that will
look at what the President is trying to
do, and if the people cannot agree, his
appointees, all seven of his appointees,
unanimously appointed by the Presi-
dent of the United States, put into ef-
fect what they think is appropriate and
improper. I don’t think that is some-
thing that is bad at all. That is current
law for the Federal service workers
right now when they are being moved
around.

I suggest if we could adopt the Nel-
son-Chafee-Breaux amendment we
could put this aside. This bill has to go
to conference with the other body.
There will be further negotiations on
this issue. Hopefully, we can come back
with something that leaves the Senate,
first, with a very large vote, instead of
50/50, and then come back in a fashion
that will also generate the type of sup-
port that I think is critically impor-
tant.

I ask for a ‘‘yes’ vote on my amend-
ment, and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. CHAFEE. Madam President, cre-
ating the Department of Homeland Se-
curity is an enormous undertaking. In
fact, it is the largest Federal under-

September 25, 2002

taking since the creation of the De-
partment of Defense. Senator BREAUX,
Senator NELSON, and I offer this
amendment to address the concerns,
not only of the President, of course,
but also concerns of the many thou-
sands of Federal employees to whom
we are entrusting our national secu-
rity. As Senator BREAUX and Senator
NELSON have pointed out aspects of
this amendment, I think it is impor-
tant to note that what we have done is
taken Republican amendments, I say
to my colleagues on this side of the
aisle, we have taken Republican
amendments from the House, the Re-
publican amendment offered by Rep-
resentative MORELLA from Maryland,
Republican amendments offered by
Representative PORTMAN and Rep-
resentative QUINN, from Ohio and New
York, and offered them into this
amendment. This is an honest attempt
at bipartisanship.

Most important, as Senator NELSON
has said, this amendment will finally
enable the Senate to move the process
forward by getting this bill to con-
ference with the House. Without this
compromise, there will be no Senate
bill. There will be no Department of
Homeland Security. But with this com-
promise we can empower the con-
ference committee to work with the
administration to finalize a bill that
will meet the President’s legitimate
concerns and protect employees’ legiti-
mate rights. I do urge passage of this
amendment.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LOTT. I ask unanimous consent
the quorum call be rescinded.

Mr. REID. Reserving the right to ob-
ject, Madam President—I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The assistant legislative clerk con-
tinued with the call of the roll.

Mr. LOTT. Madam President, I renew
my request the quorum call be re-
scinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Just to clarify my intent,
Madam President, this is not to get
recognition to try to offer an amend-
ment or affect the procedure on the
pending issue. Talking with Senator
REID, he wanted to make sure that at
the conclusion of my remarks there
would be an opportunity for someone
to seek recognition on the other side. I
am sure that would be the case, al-
though Senator BUNNING is here and
wishes to speak on the amendment at
hand.

I would like, rather than just to
speak on the amendment, to use leader
time, as was done by Senator DASCHLE
this morning, to speak on this critical
area.
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The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. LOTT. Madam President, the
Senate now has been on this important
issue over 3 weeks. The creation of the
Homeland Security Department, some-
thing that clearly is very important,
needs to be done. Perhaps it needed to
be done earlier—without being critical
of anybody. There needs to be some
way to bring these different groups to-
gether and get a focus, get some direc-
tion, to give them the directions they
need and the funds and the people to
deal here at home with the threat by
terrorists and by others. We need this
Homeland Security Department.

I had thought we could probably do a
Homeland Security Department in a
few days—probably less than a week.
But here we are, now. Obviously, we
are going to take a month on this
issue.

What is at stake? What has delayed
this issue is the President’s authority
to impose national security interests,
the security of the American people in
their homes and their streets and their
businesses, innocent men, women, and
children here at home—for the Presi-
dent to be able to act in the national
security interest, to have some flexi-
bility in management authority to
make sure this Department runs effi-
ciently. Yet we see we are still arguing
over work rules in the workplace. We
are still arguing over whether the
President should have the authority to
say, for national security reasons: I am
going to be able to move people and
money around, and we are going to be
able to override work rules to look
after the security of the American peo-
ple.

I think it is ridiculous that we have
come to this point. I oppose the pend-
ing amendment because, once again,
this is an effort to try to find a way to
make it difficult or even impossible for
the President of the United States—
and not just this President, Presi-
dents—to be able to do the job on
homeland security.

The President has said that the Sen-
ate needs to act on homeland security.
There is beginning to be doubt about
the Senate’s commitment in this area
because we are putting special inter-
ests of certain groups over homeland
security. That is a legitimate debate.
The debate has been gentlemanly. We
have not had many amendments be-
cause we have had more talk than we
have had amendments. But now we
have the President’s proposal that has
been offered by Senator GRAMM and
Senator MILLER—a bipartisan bill with
some changes that have been agreed to.
And now we have an amendment that
will be offered. That is all well and
good. That is fine.

Then there is the separate issue of
the Iraq resolution. What are we going
to do about Saddam Hussein? Let me
read to you what the President of the
United States said on that issue.

I want to thank Members of both parties of
the U.S. Congress for working to develop a
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strong resolution and a strong signal to the
world that this Nation is determined.

That is what the President actually
said. Now, I am deeply saddened by the
tenor and the tone of the remarks of
my friend, the majority leader, this
morning on the administration’s con-
duct and Iraq. We live in grave times,
when this body should be carefully and
deliberately debating the threat that
Iraq’s weapons of mass destruction
pose against the United States. Instead
we heard accusations that a President
of the United States is using the possi-
bility of war for political purposes.

Who is the enemy here? The Presi-
dent of the United States or Saddam
Hussein? That is who was attacked this
morning here on the floor of the Sen-
ate. I think we would be better served
debating Saddam Hussein and the
threat he poses for the world. He is a
brutal dictator. He has already used
chemical and biological weapons
against his own people.

We know he has the ability to deliver
these weapons. We know he has in-
vaded his neighbors.

We had better be asking ourselves
what we are going to do about this ty-
rant. He has for 11 years ignored 16
U.N. resolutions and has been involved
in the killing of thousands of innocent
people.

For anyone who seems surprised that
we are engaged in this debate, I ask a
very simple question. Where were you,
9 months ago, when the President of
the United States came before a Joint
Session of Congress and said, ‘‘Iraq
continues to flaunt its hostility toward
America and to support terror. The
Iraqi regime has plotted to develop an-
thrax and nerve gas, and nuclear weap-
ons for over a decade. This is a regime
that has already used poison gas to
murder thousands of its own citizens—
leaving the bodies of mothers huddled
over their dead children. This is a re-
gime that has something to hide from
the civilized world?

Where were you, 9 months ago, when
the President continued, ‘‘States like
these, and their terrorist allies, con-
stitute an axis of evil, arming to
threaten the peace of the world. By
seeking weapons of mass destruction,
these regimes pose a grave and growing
danger. They could provide these arms
to terrorists, giving them the means to
match their hatred. They could attack
our allies or attempt to blackmail the
United States. In any of these cases,
the price of indifference would be cata-
strophic’’?

Where were you 6 months ago, on the
half year anniversary of September 11,
when the President said, ‘‘Here is what
we already know: some states that
sponsor terror are seeking or already
possess weapons of mass destruction;
terrorist groups are hungry for these
weapons, and would use them without
a hint of conscience. And we know that
these weapons, in the hands of terror-

ists, would unleash blackmail and
genocide and chaos’?
The President continued, ‘‘These

facts cannot be denied, and must be
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confronted. In preventing the spread of
weapons of mass destruction, there is
no margin of error, and no chance to
learn from mistakes. Our coalition
must act deliberately, but inaction is
not an option.”

Again in May, the President said:

The evil that has formed against us has
been termed the ‘“‘new totalitarian threat.”
The authors of terror are seeking nuclear,
chemical and biological weapons. Regimes
that sponsor terror are developing these
weapons and the missiles to deliver them. If
these regimes and their terrorist allies were
to perfect these capabilities, no inner voice
of reason, no hint of conscience would pre-
vent them.

The President of the United States
has been actively laying out the case
against Iraq in a deliberate and focused
way for nearly 1 year.

Just a month ago, Democrats in the
Senate and Republicans in Congress
were saying to the President: Mr.
President, make your case to the
American people. Come to the Con-
gress. Make your case to us. Let us be
engaged in the dialog and the debate,
have some resolution prepared, and
vote. Go to the United Nations. Make
your case to the world community.
Reach out to our allies around the
world, and those not necessarily our al-
lies, and show them the danger. Talk
to them. Have a dialog.

The President did that. He has been
going to the American people. So has
his administration. He came to the
Congress and said: You are right. I am
going to consult with you and commu-
nicate with you.

Let us have a dialog. Let us have a
debate. Let us have a vote.

A number of Democrats have stood
up and said: Yes, this problem is seri-
ous, and we must address it. We must
address it now.

The President went to the United Na-
tions. He showed commitment and
leadership. He turned the whole debate
there around and put pressure on the
United Nations to decide if they were
just going to be a League of Nations or
if they were going to really enforce
their resolutions that had passed sev-
eral times.

The President gave a bill of particu-
lars about why we must act, and we
must act now, because with ever pass-
ing day, week, month, and year, the
threat grows, it doesn’t diminish.

This is about the people in Iraq who
are being oppressed and who have been
killed. This is about security in the re-
gion. This is about security here at
home.

Some people have said: He can’t de-
liver nuclear weapons yet. He may not
have them.

He has the delivery systems. He is
working to make them longer range.
We know that. He is trying to get ma-
terials he needs to have these nuclear
weapons. But put aside the nuclear
weapons. We know he has biological
and chemical weapons right now. We
know that. Some of these weapons can
be delivered with an aerosol can—right
here; not somewhere else; right here.
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Have we forgotten the events of 9/11
so soon, which was so catastrophic and
so big? Are we ignoring what we are
learning from the hearings that are un-
derway and from the realities of the
threats from terrorists all over the
world, and particularly from Saddam
Hussein?

Once the President came to the Con-
gress, some people said: Wait. We
didn’t mean now. Some people said: Let
us do it instantly. Now some people say
it is being politicized; we shouldn’t do
that. We should reduce the shrill of
rhetoric. We should try to find a way
to do this in the right way and in a
broad bipartisan way.

But let us go beyond the situation
right here at home. Is somebody going
to accuse Prime Minister Tony Blair of
politicizing the issue? He is not up for
reelection. In fact, he is going against
a lot of the people in his own party. I
think the British people support what
he is doing. But he has shown real
courage. He went before the House of
Commons this week and laid out the
information he had. He deliberately
pointed out the danger and why we
need to act now. Nobody can accuse
him of politicizing the issue.

This is what he said.

[The British Joint Intelligence Committee]
concludes that Iraq has chemical and bio-
logical weapons, that Saddam has continued
to produce them, that he has existing and ac-
tive military plans for the use of chemical
and biological weapons, which could be acti-
vated within 45 minutes, including against
his own Shia population; and that he is ac-
tively trying to acquire nuclear weapons ca-
pability.

The Prime Minister continues:

Since the departure of the inspectors in
1998, Saddam has bought or attempted to
buy: specialized vacuum pumps of the design
needed for the gas centerfuge cascade to en-
rich uranium . . . an entire magnet produc-
tion line . . . and has attempted, covertly to
acquire 60,000 or more specialized aluminum
tubes which are subject to strict controls
due to their potential use in the construc-
tion of gas centerfuges.

All this, and Iraq has no civil nuclear
powerplants. So they are not doing it
for that purpose.

The Prime Minister concluded:

Two things about Saddam stand out. He
has used these weapons, thousands dying in
chemical weapons attacks in Iraq itself. He
used them in the Iran-Iraq war, started by
him, in which one million people died. And
his is a regime with no moderate elements to
appeal to. Read the chapter on Saddam and
human rights. Read not just about the one
million dead in the war with Iran, not just
about the 100,000 Kurds brutally murdered in
northern Iraq, not just the 200,000 Shia Mus-
lims driven from the marshlands in southern
Iraq; not just the attempt to subjugate and
brutalize the Kuwaitis in 1990 which led to
the Gulf War. Read about the routine butch-
ering of political opponents; the prison
‘‘cleansing’ regimes in which thousands die;
the torture chambers and hideous penalties
supervised by him and his family and de-
tailed by Amnesty International. Read it all
again and I defy anyone to say that this
cruel and sadistic dictator should be allowed
any possibility of getting his hands on more
chemical, biological or even nuclear weap-
ons.
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That was the British Prime Minister.

This is not about politicizing the
issue. We shouldn’t do that. But it is a
very important issue. The American
people’s security is at stake.

I think what maybe has happened
here is a desire to try to find some way
to put this issue off or to in fact make
it political.

But let me correct the Record just in
case some of the comments here were
inspired by misinformation.

Today’s Washington Post story on
President Bush and Vice President
CHENEY has remarks in it that are flat
wrong. The partial quote cited in the
Post was specifically referencing the
current debate over management flexi-
bility of the Department of Homeland
Security—not the war on terror in
Iraq. I think that is a very important
and critical difference.

I took the time to look at the Vice
President’s remarks. I know DICK CHE-
NEY. I have the utmost respect for him.
I have heard him speak to several dif-
ferent groups—political meetings and
nonpolitical. He is always low Kkey,
very studied in what he says, very
careful, and it is never inflammatory.
He does talk about the need for the
right actions in the economy, national
and homeland security, and trade pro-
motion authority. He has talked about
the things we have done.

Then he said:

President Bush and I are very grateful for
the opportunity to serve our country. We
thank you for your support, not just for our
efforts, but for good candidates like Adam
Taff, who will make a fine partner for us in
the important work ahead.

What is the problem with that?

When I looked at what was said
today, I must confess, I was shocked
and even horrified. I have taken a mo-
ment here to talk to some of the col-
leagues on the floor about the impor-
tant work ahead of us.

At a press conference this very morn-
ing, I was saying: We are going to work
this language out. We are going to find
language that will give the President
the authority he needs but language
that will have broad bipartisan support
in both bodies. We can find a way to do
that.

But the accusations leveled against
the President of the United States
today cannot stand. This is not about
unity. That is the worst kind of divi-
sion. I am going to try to remain calm
and attribute the reaction I heard
today to perhaps misunderstanding. We
are not going to question anybody’s pa-
triotism here, but we are going to ques-
tion the commitment and what we
need to do to protect the American
people.

It is not about questioning it; it is
about doing it. We are not going to
pass a homeland security bill that ties
the President’s hands. It is not going to
happen. And he will not sign it.

We are going to take action against
Iraq to make sure their weapons of
mass destruction are located and de-
stroyed. If it takes regime change, this
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Congress, this Senate is already on
record saying we support that.

I think it is time we get a grip on
things. We have a lot of work to do.
Here in the Senate, we are not moving
anything. We are becoming totally dys-
functional. And now we are going to
add to that the type of accusations we
had here this morning?

We have 2 weeks and 2 days or so to
do a lot of important work: the defense
of our country, homeland security, eco-
nomic security issues that we need to
address—terrorism insurance. There is
so much we need to do. I hope we will
find a way to do those issues and get
this discussion back on the right track.

I yield the floor, Madam President.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. CAR-
PER). Without objection, it is so or-
dered.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Mr. President, we
have been hoping to move this process
along. And I would hope that we would
continue to have debate throughout
the day on the Gramm and the Nelson
amendments.

The Senator from Texas had noted
earlier that he was desirous of an up-
or-down vote. I would be prepared to
provide that up-or-down vote. I am
going to propound a unanimous con-
sent request to accommodate that, so I
will do so at this time.

I ask unanimous consent that the
Senate vote on Senator NELSON’s
amendment at 10 o’clock in the morn-
ing, tomorrow, and that immediately
after it has been disposed of, Senator
GRAMM be recognized to offer a further
second-degree amendment that is the
text of amendment No. 4738, and that
the Senate then vote immediately in
relation to Senator GRAMM’s amend-
ment.

The PRESIDING OFFICER. Is there
objection?

Mr. GRAMM. Mr. President, reserv-
ing the right to object, all we have
asked for, from the very beginning, is
to have an opportunity to have an up-
or-down vote on the President’s pro-
posal, not having an up-or-down vote
on it as amended by somebody else.

The Senator has every right to
amend it. It just seems to me, in a war-
time situation, when the President has
proposed a compromise and has asked
that we vote on it, that we ought to do
that. And on that basis, I will object.

The PRESIDING OFFICER. Objec-
tion is heard.

The majority leader.

Mr. DASCHLE. Mr. President, I have
a hard time understanding the basis for
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the Senator’s objection. We have of-
fered him an up-or-down vote on his
amendment, just as he has suggested.

Mr. NICKLES. Will the majority
leader yield?

I am going to help the majority lead-
er.
Mr. DASCHLE. I will yield in just a
moment.

MOTION TO COMMIT

Mr. President, I do not see that we
have any other option, then.

To ensure that we keep in place the
current parliamentary circumstances
that we have legislatively, I move to
commit the bill to the Governmental
Affairs Committee and that it be re-
ported back forthwith with the
Lieberman amendment No. 4471, as
amended, pending. And I ask for the
yeas and nays.

The PRESIDING OFFICER. The mo-
tion is before the Senate.

Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.
AMENDMENT NO. 4742 TO THE INSTRUCTIONS OF

THE MOTION TO COMMIT H.R. 5005 TO THE COM-

MITTEE ON GOVERNMENTAL AFFAIRS

Mr. DASCHLE. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
DASCHLE] proposes an amendment numbered
4742 to the instructions of the motion to
commit H.R. 5005 to the Committee on Gov-
ernmental Affairs.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘“‘Text of Amendments.”’)

Mr. DASCHLE. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

At the moment there is not a suffi-
cient second.

Mr. DASCHLE. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DASCHLE. Mr. President, I ask
for the yeas and nays on the amend-
ment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

AMENDMENT NO. 4743 TO AMENDMENT NO. 4742

(Purpose: To modify certain personnel pro-
visions, and for other purposes.)

Mr. DASCHLE. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
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The Senator from South Dakota [Mr.
DASCHLE] proposes an amendment numbered
4743.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. DASCHLE. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. BUNNING. Mr. President, I ask
unanimous consent to be listed as a co-
sponsor of the bipartisan Gramm-Mil-
ler substitute and rise to speak in favor
of that amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 4738

Mr. BUNNING. Mr. President, I be-
lieve the proposal of Senator GRAMM
and Senator MILLER represents our
best hope of passing legislation this
yvear to put a new Homeland Security
Department in place.

The Gramm-Miller substitute ad-
dresses the legitimate policy concerns
of many Senators on both sides of the
aisle while also giving the President
the flexibility and the authority he
needs to put together and run a Home-
land Security Department that fulfills
its primary mission—defending our
people and our Nation.

This amendment is a good, bipartisan
compromise. It contains a number of
provisions from the original bill re-
ported out of the Governmental Affairs
Committee. It also contains the bulk of
what the President has asked.

As a member of the Governmental
Affairs Committee, I would like to
take a few minutes to talk about what
I see as the strengths of this proposal
as well as the weaknesses of the Demo-
cratic proposal and why it is impera-
tive that we pass Gramm-Miller now.

One of the most important things
this bipartisan amendment does not do
is, it does not take away important
Presidential national security author-
ity when this country is in the middle
of a war. Going back to the markup of
the homeland security bill in com-
mittee, many of us argued that the
President needs to have the maximum
flexibility to effectively administer a
Homeland Security Department. We
are fighting a new type of war. The De-
partment is going to have to be nimble.
Officials there are going to have to be
able to react to events at home and
abroad on a moment’s notice. The
President must have the ability to
make decisions and move resources
around to fight an enemy that has
spread throughout the world and could
attack us from any point.

Every President since Jimmy Carter
has had more discretion in running
agencies that were involved in national
security. For instance, over the past 30
years, every single President, Repub-
lican or Democrat, has been able to de-
clare, and actually has declared, that
some civil servants are exempt from
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collective bargaining rules that apply
to other agencies. The Democratic bill
would change that when it comes to
homeland security.

Let me be clear: The employees at
the new Department are going to have
a very important job to do. They de-
serve our respect and our support. But
to go as far as to give the President
less authority over them and to put
more bureaucratic rules into place is to
distract from the reason we are debat-
ing this legislation in the first place.

We need to make sure these employ-
ees have the resources to do the job.
We need to make sure the President
has the same ability. To give him less
authority is the exact opposite of what
we need to do.

In short, that means the Democratic
proposal would actually give the Presi-
dent less flexibility than he already
has under current law. That is crazy.
There is no reason to have this debate
if we are only going to talk about mak-
ing it harder, not easier, for the Presi-
dent to lead us in the war on terrorism.

This debate is supposed to be about
crafting rules and building a new De-
partment to help fight the war on ter-
rorism. It is not supposed to be a de-
bate about rolling back the clock to an
outdated way of thinking about labor
and management relationships.

I have said throughout this debate
that if the choice comes down to na-
tional security versus more redtape
and rules, national security must win
every time.

Instead, what the Gramm-Miller pro-
posal would do is give the President
necessary management and personnel
flexibility to allow him to integrate
the pieces of many standing agencies
into a new Homeland Security Depart-
ment. This is going to be an awesome
task we are undertaking. We are talk-
ing about taking bits and pieces from
literally dozens of current agencies and
quickly fitting them together into an
effective unit called the Department of
Homeland Security.

That job is going to be an even hard-
er one if we continue to focus on old
rules and redtape instead of how to
fashion a new and flexible agency to
fight a war in the 21st century.

Another reason to support Gramm-
Miller and to oppose the Democratic
bill or any substitute for it is the for-
ward-thinking parts of the bipartisan
bill when it comes to civil service and
personnel issues. For instance, Gramm-
Miller gives the President flexibility
when it comes to management deci-
sions relating to hiring, evaluating,
and compensating. Democratic oppo-
nents look at this and see the glass is
half empty. They claim it is a pretext
for cracking down on workers. I see the
glass as half full and view these re-
forms as a way for the President and
the others to reward those employees
who do a good job and provide the flexi-
bility to hire the best and brightest for
this new Department. After all, we are
talking about defending our Nation and
our people. Employees who do a good
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job as part of that should be rewarded.
Those who do not should either be dis-
ciplined or fired.

At the same time, Gramm-Miller also
retains whistleblower protection and a
full range of employee benefits and
protections. I understand it might not
be everything the Government unions
want, but it is still a very good deal.

Gramm-Miller is also on the right
track when it gives the President extra
authority to transfer funding and re-
sponsibilities to the Homeland Secu-
rity Department. Right now his hands
are often tied by redtape, but if we
were to have another 9/11 disaster, if we
were to see another attack, the Presi-
dent would need more authority to act
quickly when it comes to moving
around funds and responsibilities to
make sure we respond as rapidly as
possible.

I know some of my colleagues worry
about this new authority. They think
we are going too fast and that Congress
would be giving away some of its con-
stitutional authority. I totally dis-
agree. Gramm-Miller specifically says
that as to the biggest changes, the
President would ask Congress for per-
mission by submitting a resolution to
the House and to the Senate and that
we would have 90 days to act. That is
the type of consultation with which I
am comfortable.

Obviously, we have to respect the
separation of powers as well as
Congress’s power of the purse and our
powers to declare what role they are
going to play. We can do this while at
the same time giving the President
more tools to effectively administer
the Federal bureaucracy.

My friends on the other side of the
aisle who oppose Gramm-Miller have
also thrown out a couple of other red
herrings when it comes to labor and
personnel issues. They have tried to
fall back on the notion that the pro-
posal would undercut the Davis-Bacon
rules covering prevailing wage on Gov-
ernment construction projects. But the
fact is that Gramm-Miller is neutral on
this issue and explicitly does not ad-
dress it.

They also try to make the claim that
supporters of Gramm-Miller are using
it as some devious way to undercut, in
a broad manner, rights under the Fed-
eral Labor Relations Act. Again, this
just is not true.

The President does have the right
under Gramm-Miller to exempt appli-
cations of the rules on a limited basis
but only—but only—if national secu-
rity is involved. That sounds reason-
able, and I believe most of the Amer-
ican people, if given a choice between
tying the President’s hands with labor
negotiations or giving him the ability
to act for national security, would give
him the benefit of the doubt.

When you get beyond the debate
about broad policies and personnel
issues, Gramm-Miller also makes sense
when it comes to the nuts and bolts of
making changes to specific depart-
ments and agencies.
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For example, when reorganizing the
Customs Service under the new Home-
land Security Department, the Demo-
cratic bill would provide for the trans-
fer of Customs to the Homeland Secu-
rity Department but at the same time
also requires it to be maintained as a
distinct entity within the Border and
Transportation Security Directorate.

That also makes no sense. Customs
cannot be in two places at one time. It
is either a part of homeland security or
it is not. There is no other way I can
see how it can function effectively by
splitting its resources and focusing
among two agencies.

The only reason I can see that the
Democratic bill does it this way is to
protect turf, but all this would do is to
protect the same old stovepipe system
and personnel we have now, but under
different names. If anything, moving
Customs into two different agencies
might make things worse.

Instead, Gramm-Miller would trans-
fer Customs to homeland security and
reserve at Treasury the limited right
to issue regulations covering some of
the Customs’ revenue functions. That
seems like a much more sensible and
workable solution to me.

I know it might not be popular in the
bureaucracy, and there might be some
at Treasury and Customs who are re-
sisting this change, but if it is a choice
between keeping the status quo or
some sort of warped version of it to
save the bureaucratic face to protect
turf, then I have no problem in upset-
ting the applecart and supporting a
new streamlined approach to Govern-
ment.

Another example of what I am talk-
ing about is how the competing pro-
posal deals with FEMA. The Demo-
cratic bill moves FEMA to a new De-
partment as a ‘‘distinct entity’ that
cannot be reorganized or merged.

The Gramm-Miller bill simply moves
FEMA to the Homeland Security De-
partment.

I do not even understand what the
Democrat bill is trying to do here. It
claims to move FEMA to Homeland
and to give the Secretary some author-
ity over it. But at the same time it
says that FEMA cannot be reorganized
or improved.

This is a distinction without a dif-
ference. Either FEMA is part of Home-
land or it isn’t.

Either the new Secretary has the au-
thority over FEMA and the ability to
put its resources to work or he doesn’t.

The Democrat bill tries to tiptoe
around the issue so that it does not
step on toes. But when it comes to war
and fighting terrorists, it is time to
step boldly.

Instead of talking about shades of
gray and playing word games, we need
to start looking at the world in black
and white and acting boldly.

In other areas, Senator GRAMM and
Senator MILLER have gone out of their
way to adopt workable sections of the
Democrat bill and to compromise.

For instance, Gramm-Miller adopts
the Democrat bill’s language when it
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comes to Freedom of Information Act
issues and the law enforcement powers
of inspector agents.

These might seem small, but espe-
cially with FOIA I know that many of
my colleagues were worried about ac-
countability of the new Department,
and I appreciate the bipartisan efforts
to reach across the aisle from Senator
GRAMM and Senator MILLER.

Gramm-Miller also borrows from the
Democrat bill when it comes to provi-
sions covering Federal workforce im-
provement and adopting reforms
worked out in the Governmental Af-
fairs Committees by Senator VOINOVICH
and Senator AKAKA.

It accepts all of the Democrat pro-
posal when it comes to emergency pro-
curement authority.

On the subject of Administration of
the Centers for Disease Control, it also
accepts all of the Democrat proposal.

Gramm-Miller proposes effective im-
migration reforms by adopting the
Democrat bill’s proposal to create an
Immigration Affairs directorate within
the new Department and to transfer
the Immigration and Naturalization
Service to it.

Senator GRAMM and Senator MILLER
also accept, with only minor changes,
the Democrat’s proposal to modify the
Coast Guard’s mission and reforms the
rules that cover how we issue visas.

In short, Gramm-Miller has tried to
take the best and most acceptable
parts of the Democrat bill while also
maintaining the flexibility and some of
management proposals that the Presi-
dent says he needs.

For instance, the President’s plan
provides for unified intelligence anal-
ysis and infrastructure protection in
one organization.

This would have a single agency re-
sponsible for providing both threat as-
sessments and vulnerability analysis.
Nowhere in the Government does this
currently take place. This plan would
fill that gap.

As the current Joint Intelligence
Committee hearings have shown the
last several days, our intelligence com-
munity needs some work.

Most importantly, information about
what is going on in this country needs
the most work, and information about
what our own weaknesses are is largely
nonexistent. This amendment would
allow these two types of analysis to
come together and provide the most ac-
curate information about what we need
to do as a Nation to protect ourselves
domestically.

This flexibility and reform is not
part of the Democrat bill.

We have been at loggerheads on this
legislation for almost 4 weeks now.

I think we know it is getting down to
crunch time and it is time to com-
promise. That is what Gramm-Miller
does.

No one is going to get everything of
what they want and the time before ad-
journment is shrinking rapidly.

I think it is time to move beyond
confrontation and toward a workable
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compromise that will allow us to put
an effective Homeland Security De-
partment into place now.

I know that some Members think we
are moving too fast and they want to
spend more time debating the bill.

I think that is the wrong way to look
at this situation.

Obviously, we have to get things
right in building the new Department.
But at the same time, we all know that
if we can come up short we come back
and fix things down the road. I do not
think anyone seriously doubts that if
we pass a bill that needs to be tweaked
down the road that the Congress is
going to drag its feet on such an impor-
tant national security issue.

We owe it to ourselves and the Amer-
ican people to finish work on this bill.
We have been debating it for close to a
month. Before that, it was subject to
some public debate during the August
recess and during the Government Af-
fairs Committee markup in July. We
have had over 15 hearings on this bill.

We are not reinventing the wheel. We
have had a good debate. I think we
have a good handle on this bill and now
it is time to vote.

If we are worried about making mis-
takes or not passing a perfect bill we
will be here until doomsday—literally.

This is a complicated issue. There are
bound to be mistakes. But I think we
are on the verge of getting much of it
right, and on many levels we will not
know for sure how to make the Depart-
ment work until we get it up and run-
ning and see where the shortcomings
are.

So let’s get started. The people who
will staff this new Department are al-
ready out there, trying their best to
protect America.

They are dedicated public servants
who make many sacrifices to serve this
Nation and their fellow citizens, but
right now they are spread throughout
the Government.

It is time to bring them together and
to harness their collective talents for
the national good.

There is an old phrase that says one
should either leads, follow, or get out
of the way. Right now we are doing
none of those things. We in Congress
need to start leading

The President has been pretty clear
about what he needs to administer the
new Department.

He has told us what he can accept
and what he has to veto.

The House has acted, and now I think
a bipartisan majority in the Senate
ought to be ready to act.

We can continue talking or try to
pass a political bill that the President
will send right back to us.

Instead, we should adopt Gramm-Mil-
ler. It is a good starting point—a solid,
consensus bill.

It borrows the ideas from competing
bills, and as the only bipartisan bill it
offers common sense solutions when it
comes to building the Department of
Homeland Security.

I urge my colleagues to support it.
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I yield the floor.

The PRESIDING OFFICER. The as-
sistant majority leader.

Mr. REID. Mr. President, before the
Senator from Kentucky Ileaves the
floor, I, as all Senators, I am sure, feel
very fortunate to be able to serve in
the Senate. One reason is the associa-
tions we develop with our fellow Sen-
ators. One of the things I haven’t had a
chance to say publicly, or even pri-
vately, to the Senator from Kentucky
is how much I enjoy serving with him.

As a boy, I used to listen to baseball
games—no television; we used to listen
to the games. Of course, JIM BUNNING
was one of the people who pitched
those great ball games. Then, of
course, I watched him do all the great
things he did later on. And now, to
serve in the Senate with a member of
the Baseball Hall of Fame, for some-
body who wanted to be a baseball play-
er—that was what I wanted to be until
I found out I wasn’t good enough—is
really one of the pleasures of my life—
to say I served with somebody who is
in the Baseball Hall of Fame.

Mr. President, I will send a cloture
motion to the desk.

Mr. BUNNING. Will
yield?

Now you have switched your alle-
giance to a fellow who lives in your
home State?

Mr. REID. I have to admit I did give
a statement on the floor the day before
yesterday about another great pitcher
who certainly will be a member of the
Hall of Fame, Greg Maddux. In my
statement, I said Greg Maddux is less
than 6 feet tall, weighs maybe 10
pounds more than I do—not very big,
clearly not as big as the Senator from
Kentucky. The Senator from Kentucky
hasn’t gained much weight, if any,
from the time he pitched. Greg Maddux
is one of the great ones. On Sunday he
won his 272nd game. He has an ERA
lifetime of about 2.5. He tied Cy
Young’s record of winning 15 games 15
years in a row.

One of the interesting things 1
learned was that, as a 20-year-old,
when he came up to the majors, the
second game he won, he pitched
against his brother Mike, and beat
him. Mike played for the Cincinnati
Reds at the time when he beat him.

I haven’t switched my allegiance. I
can have allegiance for more than one
great baseball player.

Mr. BUNNING. I thank the Senator.

CLOTURE MOTION

Mr. REID. Mr. President, I send a
cloture motion to the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under Rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate on the Gramm-
Miller amendment No. 4738 to H.R. 5005, the
Homeland Security legislation.

the Senator
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Harry Reid, Ben Nelson of Nebraska, Hil-
lary Rodham Clinton, Debbie
Stabenow, Mark Dayton, Patrick
Leahy, John Breaux, Tom Carper, Tom
Daschle, Byron L. Dorgan, Jack Reed,

Jim Jeffords, Tim Johnson, Mary
Landrieu, Max Baucus, Daniel K.
Inouye.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Because of the parliamen-
tary matters we have been going
through this afternoon, a number of
Senators have come to the floor and
have wanted to speak and have been
prevented from doing that. Therefore, I
hope things will run a little more
smoothly this afternoon.

I ask unanimous consent the Senator
from Utah, Mr. HATCH, be recognized
for up to 15 minutes, Senator NELSON
be then recognized for up to 10 min-
utes, and Senator NICKLES for 10 min-
utes. He told me that is what he want-
ed. Then, Senator VOINOVICH waited
here all morning and part of the after-
noon. I ask that he then be recognized
for up to 35 minutes to speak and that
then Senator LIEBERMAN, the manager
of this bill, be recognized after that for
up to 30 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. In that order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Utah.

Mr. HATCH. Mr. President, I person-
ally want to express my regard for the
distinguished Senator from Kentucky
and his excellent remarks today. I
think he covered the problems quite
well. I personally appreciate the friend-
ship we have together and the great
leadership he provides in the Senate. I
think he did a very good job. I agree
with him.

Mr. President, every Member of this
body, and every citizen in this country,
knows that the most critical issue fac-
ing our Nation today is the task of se-
curing our homeland and protecting
our country from further terrorist at-
tacks. The enormousness of this task
cannot be overstated; and its imple-
mentation is equal measures vexing
and daunting. But we must rise to the
challenge. And we must do so together.
No less than the lives of our citizens
and the security of our nation hangs in
the balance.

With regard to this, I pay my com-
pliments to the distinguished Senator
from Georgia who gave a speech this
morning that was really very good.
Senator MILLER, it seems to me, has
made a real effort to bridge the gap be-
tween Democrats and Republicans on
the floor and otherwise. His remarks
were just absolutely right on the
money. I personally express my regards
for his remarks and express my love
and affection for him as a Senator. He
is a good man, and we ought to listen
to him.

I speak today out of a spirit of bipar-
tisanship. I am proud of the way that
Congress has come together on issues
of national security since the horrific
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attacks of September 11. In the wake of
these tragic events, members of the Ju-
diciary Committee and Congress
worked tirelessly to provide the Attor-
ney General with the tools necessary
to fight terrorism worldwide and pro-
tect our country. Specifically, we
passed the PATRIOT Act, a critical set
of reforms needed to unleash our gov-
ernment’s ability to detect and prevent
terrorist attacks, by an near-unani-
mous vote of 99-1. It is my hope that
enough of that robust bipartisan spirit
remains today as we consider the land-
mark legislation to create the Depart-
ment of Homeland Security. As we
have just passed the anniversary of the
terrorist attacks that killed thousands
of innocent Americans, such a senti-
ment is not just sorely welcome; it is
also fundamental and necessary and
appropriate.

Today, we face a significant new type
of military threat, one far different
than post-World War II communism.
We face today the danger of numerous,
well-financed, well-trained and com-
pletely ruthless terrorist groups who
will stop at nothing to cross our bor-
ders and attack our institutions, infra-
structures, people and freedoms with
all types of weapons. They engage in
unconventional warfare and are bound
by no rules. I speak not of just al-Qaida
but many other terrorist groups. The
creation of the new Homeland Security
Department is a massive task precisely
because the terrorist threat is so press-
ing and pernicious.

The proposal to create a new Home-
land Security Department is the next
logical and necessary step in our coun-
try’s war against terrorism. In my
view, there are several components
that are critical to ensuring its suc-
cess.

One of these involves our intelligence
practices. In the aftermath of Sep-
tember 11, it is abundantly clear that
we must improve the gathering, shar-
ing, and analyzing of information with-
in and among our Federal, State and
local agencies. Our nation clearly
needs to have a centralized office that
is responsible for reviewing all of the
terrorism-related information that col-
lected by any agency, be it the Federal
Bureau of Investigation, the Central
Intelligence Agency, the National Se-
curity Agency, the Defense Intel-
ligence Agency, or one of the others.
The Homeland Security Department is
a critical step to ensuring that intel-
ligence information is comprehensively
collected, analyzed and disseminated.
We must be sure not to handcuff the
new Department’s ability to do its job
in this area. In particular, we must
take pains to ensure that we do not un-
necessarily limit the use of this intel-
ligence within the new Department.
The stakes are simply too high to place
artificial constraints on this important
function.

Another critical area involves mana-
gerial flexibility. The new Department
of Homeland Security must be given
the ability to hire and retain the very
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best people to do the work of keeping
our country safe. We need to give the
Secretary of Homeland Security such
fundamental management powers as
the ability to remove poor performers
and reward exemplary employees with
merit-based pay raises. Believe it or
not, under our antiquated system of
Federal employment rules, it can take
five months to hire a new employee
and 18 months to fire a terrible worker.
Most Federal employees also get an-
nual pay raises based on how long they
have worked for the government, not
how well they do their jobs. The vast
majority of ordinary Americans don’t
have such outdated rules in their work-
places. There is absolutely no sound
reason to move such inefficiencies to
the new Department of Homeland Se-
curity. That is the current law. The
bill before us even expands that.

Let me be clear: I am convinced that
the vast majority of Federal workers
do an outstanding job for our country.
That is why I am not concerned with
giving the Department of Homeland
Security more managerial flexibility.
Indeed, because most Federal workers
do great work, they have nothing to
fear and everything to gain from an
improved system that allows their
work to be rewarded through merit-
based bonuses and raises. Only poor
workers need be concerned, and they
should be. Frankly, there is no place
for underperforming or incompetent
workers in the agency charged with
protecting our safety. The new Depart-
ment has the Herculean task of pre-
venting terrorist attacks and keeping
our country safe. I cannot imagine any
reason why we would handicap it by
imposing a system of rules that protect
bad Federal workers at the expense of
good ones and, more importantly, at
the expense of our nation’s safety.
That is what the amendment to the bill
by Senator GRAMM and Senator MILLER
changes.

The need for flexibility, in my view,
must run through every corner of the
Department of Homeland Security. The
very nature of our enemy is quick and
deliberate action; terrorists are quick
to change their members, associations,
plans, training bases, and destructive
methods. Terrorists, moreover, come in
many different shapes, colors and ideo-
logical bents. We must equip our secu-
rity forces with the ability to be simi-
larly adaptable. The Department sim-
ply must have the ability to adapt
itself to a constantly changing enemy
threat. We will fail our task miserably
if all we end up doing is reorganizing
dozens of inflexible agencies into a new
titular Department of Homeland Secu-
rity. If the Secretary of Homeland Se-
curity is required to keep intact within
the Department each of the individual
agency’s personnel, components, budg-
ets and rules, then we don’t have a new
department—just a hodgepodge of inde-
pendent agencies. We will have created
just another layer of bureaucracy.
That cannot be our goal. That cannot
constitute effective governance. For
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this reason, I think it is absolutely es-
sential that we give the Secretary of
Homeland Security the ability to move
personnel, assets and money to best
meet the rapidly shifting terrain of ter-
rorist threats.

We all recognize that the war against
terrorism cannot be won simply by re-
organizing existing government agen-
cies into a Department of Homeland
Security. That Department must be
equipped with the tools to complete its
task. Moreover, it is essential that we
tap into the resources and expertise of
America’s private sector. The new De-
partment must enlist the aid and ex-
pertise of America’s businesses to en-
hance our nation’s security, and I am
committed to making sure that the
new Department is able to receive the
uninhibited advice and counsel of our
business leaders. It is private busi-
nesses which own and operate most of
our infrastructure—our telecommuni-
cations, energy and financial systems.
Our government cannot effectively
fight this war against terrorism with-
out their support. We must arm our
agencies with the best technologies
available, and our private sector is a
critical player in this process, as it has
been in our national defense and mili-
tary. Our war against terrorism would
be hopeless without the active innova-
tion and support of private industries.
We must also recognize that the pri-
vate sector cannot realistically step up
to help wage our fight against ter-
rorism without some reasonable pro-
tection from frivolous tort litigation.

Congress must act and must do so
quickly and carefully without political
gamesmanship. Our task is too impor-
tant; we cannot afford to sacrifice our
country’s safety in the process. The
threat of terrorist attacks on our
homeland, as well as abroad, is here to
stay. Our response to this threat re-
quires a singleness of focus. All of us in
Government have a duty to do all we
can to protect the American people
from future terrorist attacks.

I have spent considerable time con-
sidering the tools that the new Depart-
ment of Homeland Security simply
must have to create an effective sys-
tem of protecting our borders from ter-
rorism. Having done so, I have reluc-
tantly concluded that I cannot support
Senator LIEBERMAN’s proposal, which
simply cobbles together dozens of dis-
parate agencies without any mecha-
nism for adapting their personnel and
missions to meet the challenge of the
new Department. On the other hand, I
find myself in great agreement with
the central proposals of the Gramm-
Miller bill. It is a bipartisan measure.
And, as all bipartisan bills, it rep-
resents a series of compromises. But, I
am convinced, the compromises will
not, in my view, detract from the core
ability of the Department to do its job
and protect American lives. Critically,
the Gramm-Miller bill provides enough
flexibility for the President and the
Secretary of Homeland Security to re-
spond to an ever-changing, multi-head-
ed threat.
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The task of guarding against ter-
rorism is immense; the risk of failure
is enormous. We simply cannot be
bound by partisan interest groups in
this time of war and crisis. Let us join
together to ©pass the bipartisan
Gramm-Miller bill so that we can feel
certain that we have done all we pos-
sibly could to protect the mothers, fa-
thers and children for whom each of us
work.

The same considerations that compel
me to support the Gramm-Miller bill
cause me to oppose the Nelson-Chafee-
Breaux amendment. While this amend-
ment is a slight improvement from the
Lieberman substitute, it still ties the
President’s hands much too much. Like
the Lieberman substitute, the proposal
cuts back on the President’s existing
authority to decertify the union affili-
ation for workers in the new Depart-
ment in the interests of national secu-
rity. This would be a step back under
any circumstances; it certainly is not a
forward-thinking way of creating a
successful new Department of Home-
land Security. Moreover, the amend-
ment allows the unions to arbitrate
any attempt by the President to loosen
the civil service rules governing pro-
motions and dismissals. I think I need
to be entirely candid on this issue: how
many members of this body would feel
good about these rules if it took us 5
months to hire a staffer and 18 months
to fire an incompetent one? How many
of us would stand up and support such
a system if it affected the way we do
business?

There is not one of us who would do
that. And that is what we will get if we
have the underlying bill.

In all honesty, I think it is time to
bring this matter to a close.

I personally have seen how the ma-
jority has loaded up the tree with a
bunch of Democrat amendments in an
attempt to prevent a vote on the
Gramm-Miller amendment. We intend
to have a vote on the Gramm-Miller
amendment, and the sooner the better.
It may be that the majority will win on
that amendment; it may be that they
won’t. But that is the nature of the
process around here. We can’t keep
playing parliamentary games with
homeland security. That is what is
going on around here. That is the rea-
son I have come to the floor. I don’t
come to the floor that often to raise
Cain. And I am not raising Cain here, I
am just speaking frankly.

I think it is time for us to get about
voting on these two different aspects of
the bill. We ought to vote on the
Gramm-Miller bill. There will have to
be a vote on it. We ought to vote on the
underlying bill, if that is the case—the
Lieberman bill. I am not objecting to
that. I don’t think our side is object-
ing, nor is our side filibustering. We
just want to be treated in a decent,
honorable fashion; that is, give us a
vote on the Gramm-Miller amendment,
or the Gramm-Miller substitute, to put
it in better terms.

I get a little tired of politics around
here, especially now that we are deal-
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ing with homeland security. That is
what the President was criticizing. I
hate to say this, but I saw the remarks
of the distinguished majority leader
earlier. It was on all three cable net-
works, as far as I could tell. Those re-
marks implied that the President was
politicizing Democrats. That is not the
case. The President did say we are
muddling around here. He didn’t say it
in those terms. I will put it in these
terms—muddling around with this
homeland security bill instead of vot-
ing up or down and getting the job
done.

That is what we need to do. We don’t
need to have any distortions of what
the President said or what Vice Presi-
dent CHENEY said.

That is what I think, unfortunately—
I am sure it was sincere and well inten-
tioned—was a distortion, but it is still
a distortion.

I think it is time we get rid of those
types of attempts to have political
games at the expense of a bill of this
importance. That is what the President
is driven by.

After seeing all the weeks that we
have been on this bill, I think the
President is justified in his criticism.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I appreciate the opportunity to
rise in support of the Nelson-Breaux-
Chafee amendment which is a bipar-
tisan compromise on homeland secu-
rity.

I believe perhaps some clarification
is in order because there seems to be
some misinformation or misunder-
standing about what this bill does.

My good friend from Utah said the
amendment ties the President’s hands.
We have looked very carefully at exist-
ing authority that the President has in
similar circumstances at this very mo-
ment. And it doesn’t tie the President’s
hands.

I must say Nebraska is going to be
playing Texas at Texas A&M. My good
friend from Texas is my hunting part-
ner. Senator GRAMM is not going to
move the goalposts down in Texas
when we play A&M. We are not going
to move the goalposts on Texas when
Texas plays in Lincoln. I don’t think it
is about moving goalposts in athletic
events. But I believe on this amend-
ment we have had the goalposts moved
on us.

Just recently, while I was presiding,
Senator GRAMM, in talking about the
Lieberman bill, referred to the fact
that it was too restrictive on the Presi-
dent’s authority in the area of collec-
tive rights and bargaining rights, or in
terms of civil service protection. At
that point, he believed it tied the
President’s hands in dealing with these
very important issues when it comes to
national security.

It was partly as a result of his com-
ments at that time that I thought we
would try to find a compromise that
could deal with the situation.
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Let me read from some of Senator
GRAMM’s comments that he made on
the floor, I believe, just last week.

He was talking about the fact that
when we decided to federalize inspec-
tors at airports, in that bill we gave
the President power in terms of per-
sonnel flexibility to hire and fire, and
we gave him the ability to get around
the normal procedures that require up
to 6 months to hire somebody. Then he
goes on to say we have done that same
sort of thing in the Federal Aviation
Administration.

Then he goes on and references the
Internal Revenue Service. I quote:

I ask my colleagues: If we believed that the
current system was failing us in the Internal
Revenue Service and that we had a problem
which required a different approach and
more flexibility with regard to our sensi-
tivity at the Internal Revenue Service with
people who know our intimate financial in-
formation and who look at our tax returns. If
we believed that flexibility to administer
that Department was necessary—and we did,
and we adopted it and it is the law of the
land today—I wonder what people back home
would think when we said we thought flexi-
bility was required at the Internal Revenue
Service. . . .

In other words, he says what we did
in the Internal Revenue Service reorga-
nization was OK.

That is what he said last week.

Well, 1o and behold, because of his
commitment to that particular flexi-
bility, that is exactly the kind of lan-
guage and that is the reference we have
in this amendment.

If it was good enough for last week,
it seems to me it ought to still be good
enough for this week and next week
and the week thereafter.

So if this isn’t moving the goalposts,
it is at least shifting around on the an-
swers. And I believe that what was
good enough last week, and what is
good enough for the Internal Revenue
Service to deal with flexibility, is good
enough for homeland security.

Then the White House, through var-
ious spokespersons, has raised a ques-
tion about whether the President’s
hands would be tied with what we are
proposing.

But lo and behold, Governor Ridge—
who took advantage of me with a bet
on the Penn State-Nebraska game,
which I shall pay him very vividly for—
went ahead and said something in his
letter to Senator LIEBERMAN that I
thought was important.

This is in his letter dated September
5, 2002:

Senator, the President seeks for this new
Department the same management preroga-
tives that Congress has provided other de-
partments and agencies throughout the Ex-
ecutive Branch. For example:

. . . personnel flexibility is currently en-
joyed by the Federal Aviation Administra-
tion—

And guess what—

the Internal Revenue Service, and the
Transportation Security Administration.

I do not know what has changed since
September 3 or last week, because we
thought this would be acceptable,
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given the fact that the President needs
the kind of historic personnel flexi-
bility he is seeking.

So for those who said we are chang-
ing the laws, or we are somehow re-
stricting the Presidential authority, or
tying the President’s hands by chang-
ing the law, apparently they have not
focused on what the current status of
the law is because they are asking for
what we are trying to provide them at
the present time.

Now, I don’t know whether someone
hasn’t read the amendment, but some
of the criticisms I have heard of the
amendment would indicate they saw a
previous iteration. It seems to me the
current state of affairs with our
amendment would be directly on point
or on all fours with what has been
asked.

So I am very anxious to see if we can
get a clarification because I think it
has to be some sort of a simple mis-
take. I cannot believe that we have
been asked to do something, or it has
been suggested that this would be OK,
and then, when we offer it, that some-
body cannot take yes for an answer. I
hope this will be clarified.

It is also important to say that bind-
ing arbitration and personnel flexi-
bility is part of the IRS Restructuring
and Reform Act of 1998, which both
Governor Ridge and Senator GRAMM
have suggested was OK. So it seems to
me that whether it was binding arbi-
tration, personnel flexibility, or, in the
case of Presidential authority, in terms
of exempting union membership, union
employees, from collective bargaining
membership, we have done exactly
what others have been asking us to do.

So it seems to me that if the people
are as anxious as they seem to be, both
in the administration and on the other
side of the aisle, to get the Gramm-
Miller amendment considered, the first
step is to pass or at least have a vote
on Nelson-Breaux-Chafee because it
will, in fact, give us an opportunity to
have that vote, and I think another
vote shortly thereafter, if necessary,
on Gramm-Miller.

I do not know what more a person
can do today than give the other side
the kind of answers they are seeking
and the kind of solution for which they
have been asking. I hope this will be
clarified. If there are some misunder-
standings—as I think it may be a sim-
ple misunderstanding—I hope some
other people will show up and respond
to what we have put out there at this
point in time.

Very often, misinformation, a lack of
information, mischaracterizations, and
things such as that can drive the day.
I hope they do not drive this day. Na-
tional security is too important, and
passing this homeland security legisla-
tion is of the utmost importance.

So for those who are suggesting there
is any effort to delay it or in some way
tie the President’s hands, this simply
does not do it. It is consistent with ex-
isting law, and it gives the President
ample authority to do what the Presi-
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dent needs to do for personnel, for col-
lective bargaining, and for breaking
the logjam in the homeland security
debate, which is so important to the fu-
ture of our country.

Passion runs deep: passion about
Iraq, passion about homeland security,
passion about getting something done
as quickly as possible. I hope we can
use that passion as a basis to accom-
plish something.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
JOHNSON). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KYL. Mr. President, I ask unani-
mous consent the order for the quorum
call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. Mr. President, I rise to
speak for a little bit of time until Sen-
ator NICKLES from Oklahoma arrives,
and ask unanimous consent that he
then be permitted to speak.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. Mr. President, I simply
want to respond, very briefly, to what
I saw this morning on the television
when I was observing the activity on
the floor.

I saw the majority leader come to the
floor and give what I thought were
very intemperate remarks suggesting
that—not suggesting—demanding that
the President of the United States
apologize, allegedly for politicizing the
war effort.

My belief, after looking at all of the
transcripts of the comments that were
attributed to the President and the
Vice President—and I have them all
right here, as well as the newspaper ac-
counts of the same—it suggests to me
that it is not the President but the dis-
tinguished majority leader who needs
to apologize.

I say that because it is very clear the
President has not politicized anything
with respect to this war. The com-
ments in which he criticized the Sen-
ate—and I believe rightly so—have to
do with our failure to adopt a home-
land security bill. And he referred to
the special interests that have been in-
volved in impeding action on the bill,
and complained about the fact that the
Senate has not followed the leadership
of the House and passed a bill.

As a matter of fact, earlier today the
Senate precluded a vote on the Presi-
dent’s plan. When Senator GRAMM
sought to have an opportunity to vote
on the President’s plan, that was
turned down.

So we have a situation in which the
Senate, for the fourth week now, is de-
bating the homeland security bill—has
not passed it, will not even let the
President have a vote on his proposal—
and the majority leader suggests the
President is politicizing national secu-
rity.

The President is right to complain
about that. But what the President did
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not do was to connect any activity of
the Senate, or Democrats in the Sen-
ate—or anybody else, for that matter—
to the war effort, as was inferred by
the majority leader.

The majority leader attempted to
take quotations that dealt with home-
land security and transform them
somehow or other into criticism of
Democrats in the policy with respect
to Iraq. And that simply is not true. It
did not happen. For that reason, as I
say, it seems to me the majority leader
ought to be the one offering the apol-
ogy, not the President.

I had been talking, just before watch-
ing this, about the damage that was
being done to the attempts by the
President to reach an international
consensus in developing a plan for deal-
ing with Iraq by the comments of Ger-
man Chancellor Gerhard Schroeder
during his election. And both Dr. Rice
and Secretary Rumsfeld have noted the
fact that those comments were not
helpful and poisoned the atmosphere.

They poisoned the atmosphere inter-
nationally by, in effect, confirming
what Saddam Hussein is saying, that
the President is acting out of political
motives rather than out of a desire to
achieve peace in the world. When the
distinguished majority leader comes to
the Senate floor and seemingly vali-
dates those same criticisms of the
President, he is further poisoning the
atmosphere.

That is another reason why he owes
the President an apology. He is lit-
erally politicizing the issue in a way
that is destructive to the President’s
attempt to achieve an international
consensus.

I find it ironic because it is the other
party that has sought to assure the
President would gain that consensus
internationally, many of them sug-
gesting that is necessary before we act,
and then that very attempt is being
undermined as a result of the com-
ments made here.

Mr. ROBERTS. Will the Senator
yield?

Mr. KYL. I am happy to yield.

Mr. ROBERTS. I ask the Senator
from Arizona if he is aware, along the
same vein of comments that were made
by the distinguished majority leader in
reference to the Vice President—I
share the same concern he has men-
tioned—is the Senator aware when the
Vice President was in Kansas, basically
they are accusing the Vice President of
politics in regard to the Iraq debate in
urging an audience in Kansas to vote
for a GOP congressional candidate?

Mr. KYL. I am aware of the fact the
majority leader alluded to that. But he
was only looking at a headline in a
newspaper. I know the Senator from
Kansas was actually at the event.

Mr. ROBERTS. I would respond to
the Senator by simply indicating, there
is nothing that hurts the truth more
than stretching it.

I understand if somebody reads a
headline and gets upset about it. I
would, too. But the headlines I have
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from the Kansas press—and the Sen-
ator is correct; I was at the meeting
and introduced the candidate. The can-
didate introduced Lynne Cheney, the
wife of the Vice President. The Vice
President gave a very standard speech.
Here is the headline, ‘‘Cheney Talks
About Iraq at Congressional Fund-
raiser.” He said that our candidate
would be ‘‘an effective voice for Kan-
sas, a fine addition to your State dele-
gation, which is already one of the best
in the country,” which I appreciated.
But I find nothing here that has any-
thing to do with politics.

And then here is another one, ‘‘Fund-
raiser for Taff Draws 500.”” From the
Kansas City Star, ‘“Cheney Talks
Tough at Taff Fundraiser.” But the
two things were separated. It was a
very sobering discussion on the policy
of preemption and what we face in Iraq.

As a matter of fact, the Vice Presi-
dent, in a private session, said the Con-
gress ought to be asking tough ques-
tions, which we are, and urged bipar-
tisan support. I heard every word. For
the life of me, I just did not hear that
kind of inference at all. I wanted to
come to the floor—I thank the Senator
for yielding to me—to indicate that
simply was not the case. If we are into
a situation where we are inferring we
are trying to politicize this effort, that
is not the case with the Vice President.
We can’t be in the business of the secu-
rity of the American people and send-
ing wrong messages to Saddam Hussein
unless we get the facts straight.

In doing that, I am not trying to per-
jure the intent or the concern of the
distinguished majority leader. It just
did not happen. I wanted to set the
record straight.

Mr. KYL. I appreciate that from the
Senator from Kansas. I know the ma-
jority leader this morning a little bit
later, in talking to reporters in re-
sponse to a question, said he was rely-
ing upon the newspaper accounts of
what had been said. But I suggest that
while that might ordinarily be all
right, the press can make mistakes,
and when you are accusing the Presi-
dent of politicizing a war effort, you
better be correct. We have gone back
and actually looked at the stories, and
the Senator from Kansas makes a
point, too. The Vice President is a very
careful person. He is not prone to po-
liticizing things.

I will conclude by saying it is very
important for us to keep our eye on
who the enemy is. The enemy is the
terrorists. The enemy is Saddam Hus-
sein. The enemy for none of this is
President Bush. I don’t think we
should be raising questions or throwing
around allegations that undercut what
ought to be a common effort from ev-
erybody in this country as well as this
body to ensure we have the kind of con-
sensus that will enable us to prosecute
whatever war we prosecute in a way
that enjoys both support in the United
States and abroad. The kind of tirade
entered into here this morning under-
cuts that effort. It does not assist.
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The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, I ask
unanimous consent to add 10 minutes
to the time allocated to me under the
order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. VOINOVICH. Mr. President, I
rise today to talk about the Lieberman
homeland security bill, the Gramm-
Miller amendment, and the Nelson-
Chafee-Breaux amendment to that
amendment.

Before I do that, I will comment on
the fact I am really disturbed at what
I see going on here in the Senate in
terms of the President of the United
States. Our President has more on his
plate than perhaps any President in my
memory. He has the Middle East situa-
tion. I have been studying that for 20
years. That is more fragile than I have
ever seen it during my lifetime.

We are in Afghanistan. We have for-
gotten we are there. That is a major
undertaking. We are trying to work
diplomatically to make sure Pakistan
does not go after India and India after
Pakistan, which could embroil us in a
nuclear situation.

We have a problem with Saddam Hus-
sein in Iraq. We have a domestic econ-
omy in bad shape today. People in this
country are losing faith in our finan-
cial markets. We are in a very fragile,
shaky period.

What we should be doing in the Sen-
ate is rallying to the cause to try and
be as supportive as we can of the Presi-
dent, who is trying to rally the world
and the United Nations and our allies
in dealing in a responsible way with
Saddam Hussein, who has thumbed his
nose at us for so many years and has
set up a new paradigm in terms of the
United Nations where they will work
together to make it very clear they
will not tolerate people such as Sad-
dam Hussein.

I was going to say it is business as
usual in the Senate; I just wish it were
business as usual. I hope my colleagues
on both sides of the aisle will start to
understand the American people are
watching what we are doing here, and
it is important that we behave in a way
that gives them confidence that we are
more interested in moving our country
ahead than we are in partisan politics.
HUMAN CAPITAL AND THE FEDERAL WORKFORCE

Mr. VOINOVICH. Mr. President, since
my election to the Senate in 1998, 1
have given top priority to a public pol-
icy issue that seldom gets the atten-
tion it deserves: The challenges of our
Federal Government’s civil service sys-
tem.

For nearly 4 years, I have used my
position as a member of the Govern-
mental Affairs Committee and chair-
man and ranking member of the Over-
sight of Government Management Sub-
committee, to focus the spotlight on
this critically important issue. As I
learned more about the condition of
our Federal Government’s personnel
system, it became crystal clear we are
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in the midst of a human capital crisis
in the United States Government, one
which will only get worse unless this
Congress acts decisively to address it.

What is it? Is it real? Why do we have
it? The human capital crisis is, simply
stated, the inability of the Federal
Government to properly manage its
workforce. Robust personnel manage-
ment includes the ability to recruit the
best candidates, hire people in a timely
manner, award performance bonuses
and other motivational tools to en-
courage retention, provide training and
professional development opportuni-
ties, and the flexibility to shape a bal-
anced workforce.

Good management includes the flexi-
bility to act quickly and to compete as
an employer of choice in the fast-paced
21st century knowledge economy.

Unfortunately, at present, the Fed-
eral Government’s ability to use such
tools is not what it could be. By now,
we have all heard the statistics, and
maybe some of my colleagues have not
heard them. The average Federal em-
ployee is 47 years old. By 2005, more
than 50 percent of the 1.8 million per-
son Federal workforce will be eligible
for early or regular retirement.

Even more incredible is the fact that
by 2005, 67 percent of the Senior Execu-
tive Service will be eligible for regular
retirement, and an additional 21 per-
cent will be able to retire early. This is
an astounding 88 percent of our top-
level workers, managers, department
heads, and division chiefs.

I was talking to businesspeople this
morning, and they said: ‘“Explain to us
what this is about.”

I said: ‘“‘Consider your own busi-
nesses. Say during the last 10 years you
were eliminating employees without
any regard for how that would affect
your mission, or how high-tech manu-
facturing and information technology
has changed your business. Then imag-
ine half the remaining people working
in your plant are going to retire soon.
Then imagine that about 88 percent of
your top managers are going to retire
also. Where would you be today?”’ They
got it.

I remind my colleagues, this dire pre-
dicament refers to what could happen
in the next 2 to 3 years, but it is vir-
tually impossible to predict accurately
the amount of experience and institu-
tional knowledge that is literally going
to walk out the door at the end of this
decade.

Some may ask: Is the human capital
situation really that important? Is it
really a crisis in the Federal Govern-
ment?

Consider some additional evidence we
have learned from officials in some of
the agencies that handle national secu-
rity and finances, such as the CIA, FBI,
FEMA, Social Security Administra-
tion, and Department of Commerce.

CIA Director George Tenet, in recent
congressional testimony, said within 3
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years, between 30 and 40 percent of his
workforce will have been there for less
than 5 years.

According to a recent GAO report,
more than 70 agencies have foreign lan-
guage needs, and staff shortages at
those agencies, such as the FBI, ‘‘have
adversely affected agency operations
and hindered U.S. military, law en-
forcement, intelligence,
counterterrorism, and diplomatic ef-
forts.”

Mr. President, do you remember after
9/11? The call went out: We need people
who can speak Arabic and Farsi. In-
credible. Ten years after the Persian
Gulf war, we remain actively involved
in the Middle East, yet we do not have
enough people who speak Farsi and Ar-
abic in the FBI, the State Department,
or the CIA.

At FEMA, retirements have acceler-
ated since 9-11-2001 as employees have
reevaluated priorities, and nearly 50
percent of the remaining workforce
will be eligible for retirement in the
next 18 months.

According to a recent Federal Times
survey of more than 2,200 managers at
our Social Security Administration,
dramatic downsizing in the ranks of
managers and front-line employees has
hurt training, caused burnout, strained
resources, reduced managers’ effective-
ness, and created disconnects between
headquarters and field offices, all at a
time when the agency’s workload is
skyrocketing.

According to GAO, the Department
of Commerce is unable to effectively
monitor U.S. trade laws with foreign
countries due to a shortage of staff
with the right expertise.

Mr. President, the evidence is clear.
The Federal Government has a serious
human capital crisis. That is why I
have sought information from some of
the best minds in the country over the
past few years in public policy and
management, and why I have spent so
much time listening to the people clos-
est to the problem.

Furthermore, Mr. President, I believe
that if a Federal agency or department
is important enough to receive the
hard-earned tax dollars of my constitu-
ents and yours, we have a moral re-
sponsibility to see to it that the peo-
ple’s money is spent wisely. Outdated
personnel practices and lack of train-
ing not only put agencies at risk of not
being able to fulfill their mission and
provide needed services to the Amer-
ican people, this also represents waste-
ful Federal spending. We simply must
provide the flexibility agencies need
and give them the right tools to do
their work.

I have sought to attract attention to
this issue at every opportunity. My
subcommittee held 10 hearings from
July 1999 to March of 2002. Two of those
hearings were held by Chairman DUR-
BIN, and I thank him for his willingness
to work with me on this issue.

Earlier this year, Senator AKAKA
held 2 days of legislative hearings on
civil service reform. I also recognize
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his leadership and partnership on this
issue. I sincerely appreciate their as-
sistance in raising the profile of our
pressing human capital challenges.

Also, in December of 2000, just before
our new President took office, I re-
leased a comprehensive report on this
subject ‘“The Report to the President:
The Crisis in Human Capital’’ which
summarized our subcommittee’s activi-
ties during the 106th Congress and
made recommendations to the incom-
ing administration on how to address
the Government’s human capital chal-
lenges.

Mr. President, I want you to know I
have not been alone in my assessment
of the situation. In 2001, Comptroller
General of the United States David
Walker designated human capital on
the General Accounting Office’s ‘‘High-
Risk List.” In the past, other areas
that were on the list, such as the Y2K
problem, the 2000 census, the Superfund
Program, and the Department of Agri-
culture’s farm loan programs, received
attention and priority, and they no
longer threaten the operations of the
Federal Government. As Congress did
with these issues, we must prioritize
human capital; otherwise, this crisis
will persist.

Dr. Joseph Nye, Dean of Harvard Uni-
versity’s Kennedy School of Govern-
ment, one of the top public policy
schools in the Nation, also identified
the Federal Government’s human cap-
ital crisis as a critical issue. The prob-
lem truly hit home for his academic in-
stitution. During the nineties, increas-
ing numbers of Kennedy School grad-
uates, despite their top-notch graduate
level training in public policy, chose
employment in the private and non-
profit sectors rather than work for the
Federal Government.

Dr. Nye noted he did not want the
Kennedy School to be known as the
second best business school in Cam-
bridge! As a result, he organized a se-
ries of executive sessions during the
2001-2002 academic year, bringing to-
gether approximately 30 leaders on
human capital management from the
public, private, and nonprofit sectors:
For example, professors from Harvard,
Stanford, Wharton, CEOs, and former
senior officials at the Departments of
Treasury, Labor, Office of Federal Pro-
curement Policy, and Office of Manage-
ment and Budget. I attended three of
the four sessions and found them pro-
ductive and insightful.

In addition, the U.S. Commission on
National Security in the 21st Century,
a bipartisan group chaired by former
Senators Gary Hart and Warren Rud-
man, released a series of reports pro-
viding a comprehensive evaluation of
our national security posture.

We have been talking a lot about na-
tional security, haven’t we? Their re-
ports included many recommendations
on homeland security which we are
considering in this bill that is before
the Senate. The Commission’s final re-
port concluded as follows:
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As it enters the 21st century, the United
States finds itself on the brink of an unprec-
edented crisis of competence in Government.

Unprecedented crisis.

The maintenance of American power in the
world depends on the quality of the U.S.
Government’s personnel, civil and military,
at all levels. We must take immediate action
in the personnel area to ensure the United
States can meet future challenges.

Furthermore, in his testimony before
our committee, former Defense Sec-
retary and member of the Commission
James Schlesinger added:

It is the Commission’s view that fixing the
personnel problem is a precondition for fix-
ing virtually everything else that needs re-
pair in the institutional edifice of U.S. na-
tional security policy.

Mr. President, yet another poignant
illustration was offered by FEMA Di-
rector Joe Allbaugh when he testified
before a Senate committee earlier this
year. I note FEMA is one of the key
agencies in the proposed Homeland Se-
curity Department. In describing his
workforce mneeds, Director Allbaugh
said:

We have not been spending enough
time internally on our employees. Be-
fore 9/11, retention was a problem and
there was essentially no recruitment.
Over the next 18 months, nearly 50 per-
cent of our agency is eligible for retire-
ment, and since 9/11, retirements have
accelerated. The people who worked at
Ground Zero came to my office with a
different perspective on life. They want
to spend more time with their Kkids,
grandkids, and spouses.

I think these comments represent the
feelings of many Federal employees,
and Director Allbaugh’s testimony
calls attention not only to the urgent
need for reform of our civil service
laws, but also for a completely new
mindset for considering the Federal
Government’s personnel requirements
and workforce culture.

Mr. President, if that is not a com-
pelling call to address this issue, I do
not know what is. Despite all the evi-
dence that significant human capital
challenges exist in the Federal Govern-
ment, this issue has not received the
attention it deserves. To its credit, the
Bush administration has taken steps to
raise the profile of this issue. In fact,
strategic human capital management
is one of the five governmentwide
issues targeted for reform in the Presi-
dent’s management agenda, which was
released in August of 2001.

Having recently marked the 1l-year
anniversary of the horrendous and un-
precedented terrorist attacks on the
United States on September 11, the
Senate is considering legislation de-
signed to reorganize our Federal Gov-
ernment in a way that will help our
Nation prevent future such attacks.

Suddenly, in the context of this de-
bate, civil service reform is the issue
du jour. It is an issue which for years
has not been substantively addressed
except when agencies become dysfunc-
tional. It is now front and center in the
consideration of the most important
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Government reorganization to take
place in our Nation in half a century.
It is about time.

In the debate over homeland secu-
rity, we have backed into this per-
sonnel issue that has demanded atten-
tion for so many years. At least we are
finally taking the first step to address
the problem by having a debate on the
subject. We are talking about per-
sonnel practices and the people who
make a difference for the Government
and deliver the services.

Unfortunately, however, this debate
is limited to the proposed Department
and not to the needs of the entire Fed-
eral Government. The entire Federal
Government needs new flexibilities.
Congress last enacted major civil serv-
ice legislation for the entire Federal
Government 24 years ago in 1978. In to-
day’s fast-paced, high-tech world, the
1970s represent almost prehistoric
times when people were still using
typewriters and the only computers
were mainframes. To operate effec-
tively, the Federal Government cannot
afford to revise its personnel laws only
every quarter or half century. The
basic classification and compensation
system for the Federal Government
dates back to World War II, when the
professionals in the civil service had
jobs as clerks and typists and were at
GS levels 2 and 3. Today’s civil service
professionals are typically GS-12s and
GS-13s. So much has changed over the
years, and changing times require new
thinking and new laws—policies that
allow flexibility in our Federal Govern-
ment civil service system.

The intellectual basis for one of the
areas I have sought to reform, competi-
tive hiring, dates back to the Grant ad-
ministration! Back then, our soldiers
were using single-shot, repeating rifles,
the telegraph was cutting-edge commu-
nications technology, and the primary
mode of transportation was the horse!
That was when we started the ‘‘rule of
three.”

I know of no successful business any-
where in the world that is using a per-
sonnel system based on management
theory that is more than 50 years old,
or which dates from the Industrial Age.

During the 107th Congress, I have
worked with some of the Nation’s pre-
mier experts on public management to
determine what new flexibilities are
necessary to create a world-class 21st
century workforce, and to draft legisla-
tion based on their insights. These in-
dividuals include some of our col-
leagues in Congress, including Senator
AKAKA; officials of the Bush adminis-
tration such as OPM Director Kay
Coles James; former OMB Director
Sean O’Keefe, who now heads up NASA;
Clinton administration appointees who
spent a lot of time on this, including
Steve Kelman, the former Adminis-
trator of the Office of Federal Procure-
ment Policy; and Elaine Kamarck, a
domestic policy adviser to then-Vice
President Gore—this is a bipartisan ef-
fort; Federal employee unions such as
the American Federation of Govern-
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ment Employees, with their president,
Bobby Harnage, and the National
Treasury Employees Union, NTEU, and
their president, Colleen Kelley; rep-
resentatives of public policy organiza-
tions such as the Council for Excel-
lence in Government, Partnership for
Public Service, Private Sector Council,
Brookings Institution, National Acad-
emy of Public Administration, and the
Volcker Commission; and subject ex-
perts in some of our country’s top edu-
cational institutions, including Dr.
Jack Donahue of Harvard’s Kennedy
School of Government.

I was especially attentive to the con-
cerns of unions, making several signifi-
cant changes to my draft legislation
since last summer to allay their un-
easiness with some of its flexibilities. I
felt it was important. As someone who
dealt with 25 unions when I was mayor,
and with 5 unions when I was governor,
I know it is important that unions be
at the table and that their input be
taken into consideration.

We made changes that include new
language to clarify that the intent of
my proposed early retirement and buy-
out authority is workforce reshaping,
not the downsizing of the 90s; as well as
the revision of removal of provisions
that enjoyed strong support from other
stakeholders, including the establish-
ment of a public/private exchange pro-
gram to cross-pollinate good manage-
ment ideas between sectors of the econ-
omy.

In other words, we tried to accommo-
date the concerns of our union rep-
resentatives.

Finally, Mr. President, I note that
my bill was the subject of a letter to
Chairman LIEBERMAN and other mem-
bers of the Governmental Affairs Com-
mittee, a letter of support for the legis-
lation was signed by 29 Kennedy School
executive session participants. By com-
bining my reform proposals with those
of the administration, both of which I
introduced last fall, I was able to de-
velop a package of consensus human
capital reforms that I believe will have
a positive impact on the Federal Gov-
ernment’s personnel management.

On June 20, along with Senators
THOMPSON and COCHRAN, I introduced
that consolidated bill, S. 2651, the Fed-
eral Workforce Improvement Act, a
measure that is designed to get the
right people with the right skills in the
right jobs at the right time.

In July, during its consideration by
the Governmental Affairs Committee,
working with Senator AKAKA, I suc-
cessfully amended Kkey provisions of
this bill to the homeland security leg-
islation, and I really appreciate the bi-
partisan support we received for those
changes. I am grateful to Senator
AKAKA for that. I only wish we had put
more of S. 26561 into the homeland secu-
rity bill.

I hope as we wrap up homeland secu-
rity—at least I hope we wrap it up, my
colleagues will conclude we should
adopt the rest of the provisions of S.
2651 in this important legislation.
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Let us get it done all at once. The
provisions we have already included
will have an impact not only on the
new Department but on all Federal
agencies. The Voinovich-Akaka lan-
guage will help the Federal Govern-
ment begin to address its human cap-
ital challenges, challenges that extend
far beyond the corridors of the pro-
posed Department of Homeland Secu-
rity. These flexibilities are not as com-
prehensive as what we were proposing
for the new Department, but they rep-
resent a good start on the path of re-
form in this critical area that has not
received adequate attention by past ad-
ministrations or Congress.

It does the following: Creates Chief
Human Capital Officers at the Federal
Government’s 24 largest departments
and agencies, officials who have re-
sponsibility for selecting, developing,
training and managing a high-quality
workforce; establishes an Interagency
Chief Human Capital Officers Council
chaired by the OPM Director, to advise
and coordinate the personnel functions
of each agency and meet with union
representatives at least annually; re-
quires OPM to design a set of systems,
including metrics, for assessing agen-
cies” human capital management,
something that has been largely ig-
nored; reforms the competitive service
hiring process, allowing agencies, con-
sistent with merit principles, to use an
alternative category ranking method
for selecting new employees instead of
the ‘““Rule of 3,”” making the process
more efficient and fair, a practice that
has been very successful at the Depart-
ment of Agriculture for the past dec-
ade; provides governmentwide author-
ity for offering voluntary separation
incentive payments and voluntary
early retirement, buyouts and early-
outs, for the purposes of workforce re-
shaping, not downsizing. This author-
ity, which I was able to secure with
legislation 3 years ago, is currently
being used effectively on a limited
basis for civilian employees at the De-
partment of Defense.

It also lifts the total annual com-
pensation cap for senior executives, al-
lowing performance bonuses to be paid
in full in a single year; and it reduces
restrictions on providing academic de-
gree training to federal employees,
thereby emphasizing the importance of
individual professional development.

In light of the fact that there has not
been government-wide civil service re-
form in a quarter century and, as the
Hart-Rudman Commission noted, per-
sonnel is the basis for maintaining na-
tional security, it is absolutely appro-
priate that this legislation be included
in the bill to create the Department of
Homeland Security.

I thank Senators GRAMM and MILLER
of their willingness to consider my pro-
posals which represent extensive ef-
forts to address the Federal Govern-
ment’s personnel challenges during my
4 years in the Senate, and for including
the Voinovich-Akaka language in their
substitute amendment. I believe it is a
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strong addition that also has the ad-
ministration’s support.

As I said, I hope we’ll be able to add
the balance of S. 26561 to the homeland
security bill before we conclude this
debate, because these reforms are badly
needed.

The Homeland Security Department
is not the first, and not the last, agen-
cy that needs to have greater flexi-
bility. Even more comprehensive flexi-
bilities and reforms, similar to those
proposed in the Gramm-Miller sub-
stitute for the Department of Home-
land Security, which I will describe in
a moment, are needed at other agencies
as well, including the Department of
Defense and NASA. These agencies
may provide the impetus for Congress
to return to this issue next year.

In fact I asked Senator WARNER and
Senator LEVIN, when they were consid-
ering the Defense Authorization bill, to
give consideration to accepting some
personnel flexibilities that the Depart-
ment of Defense wanted. I know from
Secretary Rumsfield that they will be
coming back asking for those flexibili-
ties.

It is my hope that the incremental
provisions I have developed with my
colleagues and a diverse group of
stakeholders over the course of the last
year will assist the rest of the federal
government while we consider next
steps.

I would like to take a few moments
now to discuss the personnel provisions
in the Gramm-Miller substitute that
apply specifically to the new depart-
ment. I have worked with Senators
GRAMM and MILLER on these provisions
and believe this language will provide
the Department with the tools it needs
to get the job done, and at the same
time respects the rights of those union
workers being transferred into the new
department.

I say this because I am close to the
leadership in both of our major unions.
They have some concerns. I tried to get
the administration to sign an Execu-
tive order continuing partnerships be-
tween unions and the Federal Govern-
ment. Unfortunately, this did not hap-
pen. The administration also included
competitive sourcing on the Presi-
dent’s Management Agenda, setting
targets that each department had to
meet in order to receive a green light
on the Management Scorecard. I said,
if you tell an agency head that he must
outsource 10 percent, 15 percent, 20 per-
cent—instead of trying to shape his de-
partment with the people he has and
give them training, he will spend all
his time figuring out how he is going to
outsource those jobs.

The proposed Department of Home-
land Security will merge nearly 170,000
employees from more than 20 Federal
agencies. This is a momentous under-
taking. Although the creation of the
Department of Defense in 1947 com-
bined a larger number of civilian and
military employees, the consolidation
we are now contemplating would re-
quire more than a score of different
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workplace cultures and personnel sys-
tems to be effectively harmonized, all
while the Nation entrusts this new de-
partment with the one of Federal Gov-
ernment’s most urgent and important
missions: to preserve the homeland and
protect American citizens from harm.
In order to accomplish this very tall
order, the President and the new Sec-
retary of Homeland Security will need
new flexibility, and I believe Congress
should authorize it.

In recent years, however, Congress
has engaged in management by scan-
dal, only granting more flexibilities
when agencies under-perform! For ex-
ample, the FAA, IRS and SEC each re-
ceived special personnel authorities
over the last decade, but only after
each of these agencies was singled out
for its failure to achieve its mission.

The Bush Administration has cor-
rectly pointed out that we cannot wait
for a similar occurrence at the Depart-
ment of Homeland Security, and it has
justifiably sought broad flexibility for
the new department before any mission
failures occur.

On a related matter, Mr. President, it
is interesting to note that the rec-
ommendations of the Hart-Rudman
Commission form the intellectual basis
for large portions of the underlying
legislation we are debating today. Yet,
while we are paying close attention to
the Commission’s recommendation to
establish a new Department of Home-
land Security, we are not seriously
considering its recommendations to
modernize the civil service system. We
simply must take these necessary steps
now.

The personnel provisions in the
Gramm-Miller substitute represent a
good-faith effort to modernize the per-
sonnel system for the new department.

The Quinn-Portman amendment
would preserve employee rights, in-
cluding hiring and promotion based on
merit and equal pay for equal work,
and would protect employees from im-
proper political influence and reprisal
for whistle-blowing. Employees would
still be protected from prohibited per-
sonnel practices, such as illegal dis-
crimination, politicization of the hir-
ing or promotion processes, and viola-
tion of veterans’ preference require-
ments. I notice my friend, Senator
AKAKA was talking about the fact that
whistle blowing is not involved in the
amendment. We specifically talk about
protection of employees against re-
prisal for whistle blowing.

Furthermore, employees would still
have the right to organize, bargain col-
lectively, and participate through
labor organizations of their own choos-
ing in decisions that affect them.

First, the substitute features House-
passed language proposed by Rep-
resentatives JACK QUINN and ROB
PORTMAN. In June, the President sent
to Congress a blueprint for the per-
sonnel system he envisioned at the new
department. The President realized
that Congress would flesh out many of
the issues in his proposal, and that is
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just what happened. The House-passed
version is less flexible than what the
Administration originally requested—
it is really important to understand
that—but it is designed to deal with
the personnel flexibility sought by the
President, and to address the collective
bargaining rights that many of our col-
leagues seek to protect.

The Quinn-Portman amendment re-
tains most of title V’s provisions. This
is not as broad as Transportation Secu-
rity Administration to which Congress
gave blanket exemptions from title V
last November.

The language also requires that the
new department collaborate with
unions and other employee organiza-
tions in creating its personnel system.
In addition, it includes procedures to
ensure that exclusive bargaining units
are represented by individuals des-
ignated by the union itself. It also pro-
vides certain safeguards for employees
as the proposed department develops a
new system for employee appeals.

In order to ensure that the new
human resources management system
is developed in collaboration with the
unions, the Quinn-Portman amend-
ment provides for direct involvement
by employee representatives in three
stages of the development process.

In the first stage, as the human re-
sources management system is being
designed, the Secretary and OPM Di-
rector must provide a written descrip-
tion of the proposed system or adjust-
ment to the system; allow each em-
ployee representative at least 60 days
to review and make recommendations
on the proposal; and give any such rec-
ommendations full and fair consider-
ation in deciding whether or how to
proceed with the proposal.

At the second stage, when the Sec-
retary and OPM Director decide to im-
plement a human resources manage-
ment proposal, they must, prior to im-
plementation: give each employee rep-
resentative details of the decision
along with information upon which the
decision was based; give each employee
representative an opportunity to make
recommendations; and give such rec-
ommendations full and fair consider-
ation. If any employee representatives’
recommendations are not proposed to
be implemented, the Secretary and Di-
rector must explain why.

During the third stage, once a human
resource management system proposal
is implemented, the Secretary and
OPM Director must develop a method
for each employee representative to
participate in any further planning or
development.

The Quinn-Portman amendment also
fleshes out the Administration’s origi-
nal proposal by providing necessary
flexibilities in six key areas: perform-
ance appraisals, classification, pay
rates and systems, labor-management
relations, adverse actions, and appeals.
Each of these areas would be open to
modernization, subject to the explicit
limitations included in the language to
protect employees, which, as I have
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just delineated, are comprehensive, and
rooted in current civil service law.

We currently have pending a second-
degree amendment to the Gramm-Mil-
ler amendment from Senators BEN
NELSON, CHAFEE and BREAUX.

They would like to reduce the six
areas of flexibility to four. I happen to
believe that the administration, in
order to create this new Department, is
going to need those six areas of flexi-
bility to get the job done.

Based on my experience as mayor
and Governor, I thought it also would
be a good idea to have the Secretary
negotiate as opposed to consult with
union representatives in the six areas
in which the administration is seeking
flexibility. My belief in that regard
comes about as a result of my experi-
ence over the years. In other words,
after the consultation and the negotia-
tion occurred, there would be an im-
passe panel that could be appealed to
for a final decision.

I thought that would be helpful be-
cause it would make the negotiation
more robust and there would be fewer
areas of disagreement. Once it was
over, the parties could say the matter
was taken to a third party and decided.
That is the way it should be decided.

In other words, and I want to point
out to my colleagues, the success or
failure of the administration to get the
job done is going to depend on the rela-
tionship they develop with our labor
unions and other Federal employee or-
ganizations. If there is consensus, if
there is openness and a sense of fair-
ness, this will be a great success. On
the contrary, if it is an adversarial re-
lationship, one that is not open, one
where we don’t have the discourse that
we need, it will be a failure.

I have reorganized as Governor. I
have combined departments as Gov-
ernor. And I have found that the only
way you can be successful is to work
with organized labor on a consensus
basis and work things out. Without
working things out, it will not be a
success. I have brought this to the at-
tention of the administration several
times. I am confident that with the
process that is in the Gramm-Miller
amendment, the process will be open
and fair.

I have talked to Kay Coles James, Di-
rector of the Office of Personnel Man-
agement; I have talked to Mark
Everson, Deputy Director for Manage-
ment at OMB, and many other people.
They understand that they have to
build trust with the unions if they ex-
pect to have a successful Department.
If they don’t work together and
achieve a consensus, we are in big trou-
ble.

Finally, the Gramm-Miller substitute
includes the House-passed language
proposed by Representatives CONNIE
MORELLA and CHRIS SHAYS—with an ad-
ditional provision that I have rec-
ommended. This language would, for
the first time, limit the current au-
thority of the President to exclude an
agency or agency subdivision from par-
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ticipation in a collective bargaining
unit.

Under current law, the President
may exclude participation in a collec-
tive bargaining unit upon determining
that the entity has as a primary func-
tion intelligence, counterintelligence,
investigative or national security work
and that permitting the entity to have
union organizations would be incon-
sistent with national security require-
ments and considerations.

Under current law, the President
may exclude participation in a collec-
tive bargaining unit upon determining
that the entity has a primary function
of intelligence, counterintelligence, in-
vestigative or national security work,
and that permitting the entity to have
union organization would be incon-
sistent with national security require-
ments and considerations.

I want to make this clear to my col-
leagues.

The Morella-Shays language would
limit the President’s current authority
only with regard to the new depart-
ment. It would prohibit the President
from using the exclusionary authority
unless the mission and responsibilities
of a transferred agency materially
change and a majority of the employ-
ees within such an agency have as their
primary duty intelligence, counter-
intelligence, or investigative work di-
rectly related to terrorism.

The language does provide, however,
that the President could waive the
above limitations on his authority if he
determines in writing that their use
would have a substantial adverse im-
pact on the department’s ability to
protect homeland security.

Senators GRAMM and MILLER have
agreed to add language that I proposed
requiring that, when the President exe-
cutes his authority under the Morella-
Shays language, he must notify Con-
gress of the reasons for his determina-
tion at least 10 days prior to the
issuance of his written order.

What our unions are worried about is
arbitrary and capricious action on the
part of the President exempting mem-
bers from membership in their unions.

This language basically says that we,
for the first time, in the Homeland Se-
curity Department, will limit that
power of the President, and if he exer-
cises it under Morella-Shays, it means
his decisionmaking will be subject to a
filing in Federal court as to whether he
has abused his discretion in exercising
that power.

This is very important. If he decides
to waive it and says, no, I don’t want
to do it by Morella-Shays, I want to go
ahead and exercise my power, that ba-
sically says the President has to put it
in writing, and send it to Congress. The
unions will see it, the majority will see
it, the minority will see it, the media
will see it, and public personnel experts
will see it. I have tried to convince
some of my colleagues that this proc-
ess is open to public scrutiny.

I have to say to my colleagues, how
can you ask this President of the
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United States—at a time when we have
a national security crisis—to give up
the same authority held by all other
Presidents since 1962—when we create
this new Department of Homeland Se-
curity?

The fact that this administration has
agreed to set up criteria and limit the
President’s authority to certain spe-
cific reasons for exercising it—to then
say to the President, by the way, you
can’t do that now. To say, ’you have to
send it to Congress 10 days in advance’
is more than enough limitation on this
historic executive authority. I say to
my friends on the other side of the
aisle, I say to my friends in the unions,
that, first of all, I don’t believe this
President is anti-labor or trying to
short-change or treat our employees
improperly.

Second of all, even if he thought of
doing something like that, or some-
body recommended it, he would have to
explain the rationale in writing, and
allow it to be held up to public scru-
tiny 10 days prior to his order taking
effect.

Mr. President, I have been one of the
leaders on civil service reform during
the last two sessions of Congress. I be-
lieve I have probably dedicated more
time than any Senator to addressing
the Federal Government’s personnel in-
terests. I have tried to raise the profile
of this issue and then work in good
faith with all interested parties to de-
velop solutions. Based on my work, I
want my colleagues to know I believe
the personnel provisions in the
Gramm-Miller substitute can go a long
way towards putting personnel man-
agement in the executive branch back
on track.

I just hope that somehow in the next
couple of days we can work something
out on both sides of the aisle so that
people feel comfortable that we can
protect the rights of organized labor
and at the same time give the Presi-
dent of the United States the authority
and the flexibilities he needs to get the
job done.

I hope that after this debate is over,
the well is not so poisoned that when
the administration and the unions
begin to sit down and talk with each
other, they can work together to arrive
at a consensus so that this reorganiza-
tion can be successful and fruitful, and
we can achieve what we all want to
achieve to secure our homeland.

Thank you, Mr. President. I yield the
floor.

Mr. REID. Mr. President, I say to my
friend from Ohio, who I think is such a
good legislator—

Mr. VOINOVICH. Could the Senator
speak a little louder? I am wearing a
hearing aid.

Mr. REID. I was saying nice things
about the Senator. I will be happy to
speak louder.

I was telling my friend from Ohio,
who is such a good legislator, I would
like to at a subsequent time today
make a unanimous consent request
that we vote on cloture on Gramm-Mil-
ler tomorrow. It is now set for Friday.
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We want to move this legislation
along. I think that is what we need to
do.

The Senator doesn’t need to respond
to that at all. I just wanted to let him
know that we hope to work something
out in the next couple of days. I hope
we can work something out tomorrow.
We want to move this legislation
along.

I have to say this: Having been on
this bill for the fourth week, I am con-
cerned that maybe people down on
Pennsylvania Avenue don’t want this
bill. We have done everything we can
to move this legislation. It doesn’t ap-
pear that people on the other side of
the aisle want it moved.

For example, Senator BYRD’s amend-
ment was pending for several days. At
any time, Senator BYRD’s amendment
was subject to a motion to table. Ev-
eryone knew there were enough votes
to table that amendment. But for days,
the minority chose not to do that.

So I hope that I am wrong. I hope
that I am wrong. I hope that there are
as many on your side of the aisle as on
our side of aisle who want this legisla-
tion to pass. But I have the feeling
now, I say to my friend from Ohio, is
that the minority does not want to
move the homeland security bill.

We will see in the next——

Mr. VOINOVICH. Mr. President, I say
to the Senator, I beg to differ with the
Senator from Nevada. We do want to
move forward with this homeland secu-
rity bill. We do want it to pass. We
know how necessary it is for the Presi-
dent to have this new Department,
with the flexibility he needs to merge
more than 20 agencies.

From my perspective, I cannot figure
out why the Majority has been filing
cloture motions on some of these
amendments, when I think they could
make a motion to table instead. I am
still trying to figure that out. I may
need to get the Parliamentarian to ex-
plain what this is all about.

But I can assure you, that after the
time I have spent on this issue with
many of my colleagues, including
many on the other side of the aisle, we
want this to move forward.

We would like to have a vote up or
down on the President’s amended pro-
posal, which 1is contained in the
Gramm-Miller amendment. We would
like to have a vote on the recommenda-
tions from Senators NELSON, BREAUX,
and CHAFEE, and see where the Senate
stands on that amendment.

We have to move this along. We can-
not go home, I think, without getting
this done. I know this has gotten to be
pretty partisan. But I honestly believe
that if we can sit down and start talk-
ing about some of this a little bit more,
we could work something out and move
ahead.

I assure the distinguished Senator
from Nevada that we are not delaying
this. We want to move forward. And I
will certainly do anything I can to help
cooperate in this regard.

But we want a vote on the Gramm-
Miller amendment. We also want a
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vote on the amendment of Senators
NELSON and CHAFEE and BREAUX.

Mr. REID. I would simply say—the
majority leader is here, and I don’t
want to take a lot of time—the major-
ity of the Senators over here want a
bill. I am confident a majority of the
Senators want a bill. This is the fourth
week we have tried to do it.

We are trying very hard. We should
be able to do it. It appears to me that
some people cannot take yes for an an-
swer. We are willing to give a vote on
the amendment offered by the Senator
from Texas, but he says he does not
want a vote unless he can have the
first vote. It is just a lot of what ap-
pears to me, and I am sure to the peo-
ple in Nevada and the public, to be a
lot of silliness.

We want to move forward with this
legislation. As the Senator from Ohio
has said, you want it passed. We want
it passed. Hopefully, we can do some-
thing. But it appears we are not get-
ting impetus from the leadership on
your side of the aisle and the White
House to get this done.

I am sorry to have taken the leader’s
time.

The PRESIDING OFFICER (Mr. MIL-
LER). The majority leader.

Mr. DASCHLE. Mr. President, par-
liamentary inquiry. Who controls the
floor?

The PRESIDING OFFICER. Nobody
controls the floor at this time.

The majority leader is recognized.

Mr. DASCHLE. Mr. President, I do
not want to interrupt the statement of
the Senator from Ohio.

Mr. VOINOVICH. Mr. President, I
don’t see anybody else seeking recogni-
tion on my side of the aisle. I yield the
floor.

Mr. DASCHLE. Mr. President, I came
to the floor for a couple of reasons. One
was to reiterate what I think I heard
the assistant Democratic leader say
with regard to our desire to have a
vote. As we have indicated publicly and
privately, we are prepared for an up-or-
down vote. We want a vote on the Nel-
son-Breaux amendment. And once that
vote is taken, we are more than willing
to vote on the Gramm amendment. So
there should be no question about that.

I think I heard the Senator from Ne-
vada say that there are some who can-
not take yes for an answer. We are pre-
pared to offer that vote any time. I
would hope that our colleagues on the
other side of the aisle would take our
offer in the manner in which it was in-
tended. We hope to have a vote up or
down on that particular amendment.

————

NO “CONTEXT” JUSTIFIES QUES-
TIONING THE PATRIOTISM OF
OTHERS

Mr. DASCHLE. Mr. President, the
other matter I wanted to come to the
floor to discuss is the reaction to some
of the comments that I made this
morning.

A number of our colleagues have
come to the floor and, as I understand
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it, the administration has stated that
if I had understood the context in
which the President made those re-
marks—the remarks that Senate
Democrats are not concerned about na-
tional security—that I probably would
not have been so critical. In fact, they
criticized me for having criticized the
President.

Mr. President, what context is there
that legitimizes an accusation of that
kind? I don’t care whether you are
talking about homeland security, I
don’t think you can talk about Iraq,
you can’t talk about war, you can’t
talk about any context that justifies a
political comment like that.

This is politicization, pure and sim-
ple. I meant it this morning and I mean
it now. I don’t know what may have
motivated those in the White House to
make the decision to politicize this de-
bate, but it has to stop. There is no
context within which anybody can
make that accusation about people on
this side of the aisle on an issue relat-
ing to homeland security, or Iraq, or
defense, or anything else.

So let’s get that straight. I would
hope that we can finally bring this de-
bate to a level that it deserves.

I can recall in 1991 and 1992—espe-
cially in 1992—when President Bush
made the decision he did. I can recall
several of my staff coming to me, sug-
gesting that we say this or that. But
never once did I have someone on my
staff, someone here in the Senate, refer
to the politics of the war with Iraq.

I remember sitting at my desk, hand-
writing my speech, explaining to my
people in South Dakota, and to whom-
ever else might be listening, why I
made the decision I did. I did not make
that decision for political reasons. And
I don’t think there is a person in this
Chamber who did.

We need that same level of debate
this time if we are going to have a de-
bate, if we are going to do it this close
to an election.

So I want all the apologies at the
other side of Pennsylvania Avenue, all
of these explanations about ‘‘context”
to be taken for what they are worth.
They are not worth the paper they are
printed on.

The time has come for us to quit the
explanations, to quit the rationaliza-
tions, to quit the politicization, and do
what we should do as Americans: Make
our statement, make our judgment,
have a debate, and send as clear a mes-
sage to Saddam Hussein as we can. We
are not going to tolerate his actions.
And we, as a country, will build on a
coalition to do the right thing.

I hope this will be the last word. I
look forward to talking directly with
those in the White House, those on this
side of the aisle, as we fashion our re-
sponse, as we take this matter as seri-
ously as we should, as we do it in a way
that lives up to the expectations of the
American people.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California.
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