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I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, before we
vote—and the vote will occur momen-
tarily—I have spoken to the majority
leader, and this will be the last vote to-
night. I will also indicate the majority
leader has indicated we will come in on
Monday at 12 o’clock. We will have an
hour of morning business, and at 1
o’clock we will vote on a judicial nomi-
nation, or if we do not work something
out on the cloture motion that was
filed today, we will vote on that on
Monday. We will have a pro forma ses-
sion in the morning, and that would
ripen on Monday.

We are going to have to vote on Mon-
day at 1 o’clock either on a judicial
nomination or cloture on drought as-
sistance.

I appreciate everyone’s cooperation
today. We have been able to move for-
ward two very important amendments
on this very important legislation. I
have spoken with Senator THOMPSON.
We have not cleared this with Senator
BYRD and others. We want to make
sure Senator THOMPSON has the first
amendment when we come back on
Monday, and following that, Senator
BYRD will have the next amendment.

Mrs. BOXER. Mr. President, I ask for
the yeas and nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to
amendment No. 4492, as further modi-
fied. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. AKAKA), the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from Iowa (Mr. HARKIN), and
the Senator from New Jersey (Mr.
TORRICELLI), are necessarily absent.

Mr. NICKLES. I announce that the
Senator from Kentucky (Mr. BUNNING),
the Senator from Nevada (Mr. ENSIGN),
and the Senator from North Carolina
(Mr. HELMS) are necessarily absent.

I further announce that if present
and voting the Senator from Kentucky
(Mr. BUNNING), would vote ‘‘yea’”

The result was announced—yeas 87,
nays 6, as follows:

[Rollcall Vote No. 210 Leg.]

YEAS—87
Allard Collins Grassley
Allen Conrad Gregg
Baucus Craig Hagel
Bayh Crapo Hatch
Bennett Daschle Hollings
Bingaman Dayton Hutchinson
Bond DeWine Hutchison
Boxer Dodd Inhofe
Breaux Domenici Inouye
Brownback Dorgan Johnson
Burns Durbin Kerry
Byrd Edwards Kohl
Campbell Enzi Kyl
Cantwell Feingold Landrieu
Carnahan Feinstein Leahy
Carper Fitzgerald Levin
Cleland Frist Lieberman
Clinton Graham Lincoln
Cochran Gramm Lott
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Lugar Reid Snowe
McCain Roberts Stabenow
McConnell Rockefeller Stevens
Mikulski Santorum Thomas
Miller Sarbanes Thompson
Murkowski Schumer Thurmond
Murray Sessions Voinovich
Nelson (FL) Shelby Warner
Nelson (NE) Smith (NH) Wellstone
Nickles Smith (OR) Wyden
NAYS—6
Chafee Jeffords Reed
Corzine Kennedy Specter
NOT VOTING—T7
Akaka Ensign Torricelli
Biden Harkin
Bunning Helms

The amendment (No. 4492), as further
modified, was agreed to.

Mr. SMITH of New Hampshire. I
move to reconsider the vote.

Mrs. BOXER. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 4491, AS AMENDED

The PRESIDING OFFICER. Under
the previous order, amendment No.
4491, as amended, is agreed to, and the
motion to reconsider is laid on the
table.

The amendment (No. 4491), as amend-
ed, was agreed to.

Mr. LEAHY. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SHELBY. Mr. President, I am
pleased to join with Senator BAYH in
offering an amendment to the home-
land security bill.

It is a straighforward amendment de-
signed to improve and strengthen the
protection of our Department of De-
fense installations which contain the
storage and destruction facilities for
our Nation’s chemical agent and muni-
tions stockpile.

Prior to September 11, no temporary
flight restrictions existed for any of
our Nation’s chemical weapons stock-
pile sites. Secretary Rumsfeld took
quick action after September 11 to es-
tablish temporary flight restrictions at
each of these sites, but numerous viola-
tions of these flight restrictions have
occurred.

In the case of the Anniston Chemical
Destruction Facility and storage site,
22 violations have occurred since flight
restrictions were implemented by the
Department of Defense. The latest was
just today when a Lear-type jet flew
over the incineration facility at less
than 1000 feet. Another violation that
caused great concern was a night time
over-flight which included 3 passes by
an unidentified aircraft.

These incursions are serious matters.
Current law provides for stiff penalties
to be levied against those who violate
restricted air space. In the case of our

September 5, 2002

chemical weapons storage sites and
weapons destruction facilities, we must
be ever vigilant. That is what this
amendment seeks to do by:

First, requiring the Secretary of De-
fense to review the current temporary
flight restrictions to determine if they
are sufficient to provide maximum pro-
tection to these facilities from poten-
tial airborne threats and to report his
findings to Congress.

Second, the amendment would re-
quire the FAA to issue a report on each
violation of the temporary flight re-
strictions which apply to these sites.
Mr. President, as I have stated, very
serious penalties already exist for
those who violate these restrictions.
Given the tremendous danger to the
workers and local citizens associated
with any unintentional crash or inten-
tional act at any one of these storage
sites, I believe this amendment is both
reasonable and prudent in requiring
the FAA to report on actions taken in
response to a confirmed and properly
investigated restricted airspace viola-
tion.

Lastly, in the amendment we ask the
Secretary of Defense to assess the use
of periodic air patrols and military
flight training exercises in terms of
their effectiveness as a deterrent to
airspace violations or other potential
airborne threats to these facilities.

While little, if anything, could be
done to stop someone intent on attack-
ing one of these storage sites from the
air, we should take every step to make
sure that these flight restrictions are
respected and violators are punished.
This amendment is about safety, en-
forcement of the law, and, ultimately,
protection of our citizens who live in
close proximity to these chemical
weapons facilities.

————
MORNING BUSINESS

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that there now
be a period for morning business with
Senators permitted to speak therein
for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I ask
unanimous consent I be allowed to pro-
ceed as in morning business.

The PRESIDING OFFICER. The Sen-
ate is in morning business.

The Senator from Alabama.

THE NOMINATION OF PRISCILLA
OWEN

Mr. SESSIONS. Mr. President, we
had a very sad day today. The Senate
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Judiciary Committee, on a party-line,
partisan vote of 10 to 9, voted down the
nomination of Priscilla Owen, a justice
on the Texas Supreme Court, for a po-
sition on the Fifth Circuit Court of Ap-
peals.

Having practiced many years in Fed-
eral court, 15 years full-time as a Fed-
eral prosecutor, I care about the Fed-
eral courts. I want it to be the very
best it can be. I believe deeply in the
rule of law in America. I believe it is a
tradition we have to cherish and turn
over to our children and our grand-
children, so that it has the same
strength, moral coherence, and integ-
rity that it has always had.

In fact, most of the nations around
the world today that are struggling so
badly—the Third World nations—are
not struggling because their people will
not work or because they do not have
resources. Too often, it is generally be-
cause there is no legal system that can
operate where people can make loans
and expect them to be repaid, or where
they can own property and not have it
stolen from them. So the legal system
is exceedingly important.

What happened this morning—and it
was particularly tragic—represents a
culmination of a decision, apparently
reached a year or so ago, when Presi-
dent Bush was elected, and three lib-
eral activist professors—Laurence
Tribe, Cass Sunstein, and Marcia
Greenberger—met with the Democratic
Conference to discuss judicial nomina-
tions. And they asserted that President
Bush had won by only a small margin
and, therefore, he did not have the
same authority that other Presidents
had to nominate judges, forgetting, of
course, that the total vote percentage
received by President Clinton, I be-
lieve, was only about 44 percent. Presi-
dent Bush got a larger percentage of
the American vote than Clinton did.

But at any rate, these professors set
about to deliberately alter the con-
firmation ground rules. In fact, a news-
paper—I believe the New York Times—
reported that they had met to discuss
changing the ground rules on the nomi-
nations of Federal judges. And it was a
real serious thing.

So, well, that is politics. You hear
those kinds of things.

You wouldn’t think that the deci-
sions we have used since the founding
of this Republic, certainly in the last
60 years of anybody’s recognition here
of the normal way things are done,
would be changed significantly, but I
am afraid we may be wrong. We may be
seeing significant change. I am hopeful
that is not the case. Maybe we can turn
it around. Maybe it is not too late. But
today’s vote was very disturbing be-
cause we had one of the finest nomi-
nees ever to come before this Senate, a
nominee that clearly had the votes to
pass on the floor of the Senate but was
voted down in committee, blocked
from coming to the floor of the Senate
so we could have a full airing and a full
vote.

We had some hearings in the Judici-
ary Committee and subcommittees on
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how to change the ground rules. Some
liberals, including law professors al-
leged in one of the hearings that one
out of every four Supreme Court nomi-
nees during the first 100 years of this
country were voted down because of
ideology. We have checked that in de-
tail and researched those allegations,
and that is just not true. They sug-
gested that the burden should lie on
the nominee to prove him or herself
worthy. We demonstrated that history
did not support that position. They as-
serted that the Supreme Court of the
United States is a right-wing Court and
that ideology drives what they do, un-
dermining respect for the law. I reject
that characterization of the Supreme
Court.

They said that the ABA ratings need
to be given consideration, except in
this case the nominee got a unani-
mously well-qualified rating, the high-
est possible rating of the ABA.

They said that we don’t want to have
a judge that would vote to overrule
Roe v. Wade. We can’t have a right-
wing activist. And they asserted that
ideology or politics is a basis for re-
jecting a nominee.

We had hearings on that. Lloyd Cut-
ler, who served as counsel for two dif-
ferent Democratic Presidents, flatly
rejected that in the hearing, made a
strong statement saying this would po-
liticize the courts. So did Griffin Bell,
former Attorney General under Presi-
dent Jimmy Carter. They rejected this
ideological approach to the judiciary,
something we have never done in this
Senate’s history.

One thing we noticed, all of these ar-
guments don’t meet the test of logic or
history or facts except one, and that
was the one chosen—raw political
power to vote down a nominee of ex-
traordinary capability submitted by
President Bush. We have not seen that
before.

We had at one of the hearings a
Democratic justice, former justice re-
tired from the Supreme Court of Texas.
He was here to support Justice Owen
from Texas. He said to me after the
hearing: At least for some of these
nominees there was a basis to vote
against them, but they have no basis to
oppose Owen. They put out nothing on
her.

That is a fact. Nothing was said that
would undermine her ability, even if
you were highly suspect of a nominee.
To me, there were just no facts there.
She conducted her life not politically
but professionally, as a lawyer, with
integrity and outstanding ability.

They said that in the first 100 years
so many Supreme Court Justices were
voted down on ideology. That is an ab-
solutely untrue statement. In fact,
only a few were rejected for political
reasons, and sometimes those battles
were pretty tough in the days of the
founding of this country.

We do know that they didn’t even
have hearings on most of them.

They say that the burden should be
on the nominee. Well, if history is to
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serve as a guide, we would do well to
think about what we have done here.
During the first 130 years of our coun-
try’s history, the Senate did not even
ask a nominee to come before the Sen-
ate for a hearing. The first nominee to
even appear before the Senate before
confirmation was Justice Harlan Fisk
Stone, in 1925. Nominees did not appear
regularly before the Judiciary Com-
mittee until John Marshall Harlan in
1955. Occasionally the committees
asked a few nominees questions in
writing, but there wasn’t the kind of
examinations we have today.

So it would be difficult for anyone to
argue that historically we have put the
burden on the nominee to prove their
worthiness.

What we have always done is that the
President submits people. The Senators
from that home State have to approve
that nominee. If they don’t approve,
the nominee almost universally is not
confirmed. But if the home State Sen-
ators approve, it comes up before the
committee, and the committee looks
to see if they are extreme, if they have
good integrity, if they have basic legal
skills, that they have a proven record
of capability and respect within the bar
that would make them worthy of the
position of a lifetime appointment on
the bench.

The Senate is not a rubber stamp. It
should not vote for every nominee, just
because the President submitted that
nominee. But we ought to have a basis
within that traditional realm of eval-
uation of a nominee to vote one down.
That was lacking here today.

As Senator ORRIN HATCH said: Her
testimony was perhaps the finest testi-
mony ever received in his time as
chairman and ranking Republican on
that committee.

Those are the facts about our his-
tory. My Democrat colleagues assert
somehow that the Supreme Court of
the United States is a right-wing Court
and that we need a balance. We need to
make sure that moderate or liberal
nominees get put on for every mod-
erate or conservative or liberal that
was on there, some sort of balancing
out, some sort of moderate deal. That
is not the way we have done nomina-
tions. The President submits nominees.
We evaluate them and see if they are
worthy.

I will just ask: What is moderation?
What does that mean? Does that mean
you enforce half the law? You analyze
it halfway? You don’t make anybody
mad with your ruling? You try to carve
your ruling so it satisfies everybody? If
the statute of limitations is run and
the person wants $10,000, do you give
them $5,000? Is that justice? Is that
moderation? I don’t think so.

This Supreme Court has faced some
tough decisions. It protected the burn-
ing of an American flag and said that
the act of burning a flag is free speech.
The act of burning a tangible object is
covered by the first amendment protec-
tion of free speech. I don’t think that is
good, in my personal view. But you had
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people such as Justice Scalia, sup-
posedly a conservative, voting for that
with others. I think it was a bad deci-
sion. But they ruled on that, this so-
called right-wing Court.

They banned voluntary school prayer
at high school football games. Former
Judge Griffin Bell of the 11th Circuit
Court of Appeals, actually originally
from the Fifth Circuit Court of Ap-
peals, and Attorney General of the
United States under President Carter,
once said—perhaps in jest; perhaps
not—nobody ought to serve on the Su-
preme Court, on the Federal bench,
that doesn’t believe in prayer at foot-
ball games.

I don’t think that is a good opinion.
I don’t believe a voluntary prayer at a
football game violates the establish-
ment clause of the first amendment,
but that is what the Supreme Court
has ruled, and many other cases along
that line.

They stopped the police from using
heat sensors to search for marijuana-
growing equipment in houses. That was
pretty much considered a liberal opin-
ion.

They struck down a law that bans
virtual child pornography, which I was
disappointed to see since, as a pros-
ecutor, I know how difficult that is
going to make it for prosecutors to be
successful. And they reaffirmed and ex-
panded abortion rights to include sub-
stantial protections for partial-birth
abortion, this so-called right wing Su-
preme Court. That is a bogus argument
also.

(Mr. DAYTON assumed the Chair.)

Mr. SESSIONS. Well, they said the
ABA rating was the gold standard, but
that didn’t help them in this argument
because the ABA unanimously voted
that Priscilla Owen was well qualified
for the Eleventh Circuit. They had seen
her practice law, they had seen her as
a justice of the Texas Supreme Court,
and they found that she was well quali-
fied, giving her the highest rating. The
bar association, as I recall, has 15
members of the committee that actu-
ally does that vote. Heretofore, they
didn’t say anything about whether you
were qualified, well qualified, or un-
qualified. Now they tell you whether or
not it was unanimous. It is hard to get
15 of them to be unanimous. They se-
lect the committee that evaluates
them, and it is a fairly sizable com-
mittee. Many are civil rights attor-
neys, some are big law firm attorneys,
some are individual practitioners, and
others are officials in the State bar. It
is a big committee, and it is hard to
get a unanimous vote of well qualified,
but she was so rated.

They said: We don’t want anybody
who would reverse the right of a
woman to have an abortion—reverse
Roe v. Wade. Well, everybody knows a
judge on the Fifth Circuit cannot over-
rule the Supreme Court’s opinions on
abortion. They cannot overrule any Su-
preme Court decision, including Roe v.
Wade. In fact, the Fifth Circuit has ex-
plicitly adopted Roe v. Wade in
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Planned Parenthood v. Casey. Both of
those are big-time, important abortion
cases. They have already affirmed
those.

Priscilla Owen has never voted on or
opposed Roe v. Wade, as Justice Byron
White did when he was on the Court.
She never called Roe v. Wade a ‘‘heavy
handed judicial intervention,” as Ruth
Bader Ginsburg, President Clinton’s
nominee to the Supreme Court, did.
She never voted for a statute to ban
abortion, as Al Gore did, or never sup-
ported a constitutional amendment to
ban abortion, as DICK GEPHARDT, the
would-be Speaker of the House, has
done in the past. Would all of these in-
dividuals be blackballed and fail to
pass a lockstep test of the Democratic
majority on the Senate Judiciary Com-
mittee if they were nominated for a
Federal judgeship? I think this is going
a bit far.

So we have heard that we cannot
have a conservative judicial activist on
the court. I agree with that. You can
have people who are so conservative
that they force their agenda by reinter-
preting the words of statutes, as well
as you can have a liberal do that. The
traditional conservative theory of law
is that you respect the laws passed by
the legislature and enforce them as
written, whether you like it or not.

Traditionally, the ideology of the
left—as is dominating in our law
schools today, unfortunately—is that—
really, today they are getting awfully
cynical—the law is truly a tool of one
group to oppress another group, that
words don’t have any finite meaning
and you can make them mean what-
ever you want to say, and that the law
is a tool for social progress and not a
protection of rights, as we have under-
stood it.

Traditionally, in the last 30 years,
most of the activism has come from
the left. We have actual people who as-
sert with quite a strong conviction
that if the legislature didn’t act, the
court had to act. Have you ever heard
that? I think we hear that pretty often.
But think about it. Particularly in
Federal Court when you have a life-
time-appointed judge. Well, let’s see.
The legislature didn’t act, so now we
can do whatever we want to as a judge,
or as the court.

Well, if the legislature did not act,
and they are the duly elected rep-
resentatives of the people, then in fact
they have acted, haven’t they? They
have decided not to act on whatever
political agenda somebody has. And
that does not justify a judge becoming
a legislator because of that.

I think this is important also. This
nominee, Priscilla Owen, has just been
magnificent and disciplined in her view
of the law. One of the things they com-
plained about was her interpretation of
a single Texas statute, passed by the
legislature—the parental notification
statute. She clearly followed the legiti-
mate sources of law in interpreting
that. She read the statute clearly. She
interpreted the words of the statute
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using the pro-abortion cases of the U.S.
Supreme Court upon which the statute
was based, and it was not an act of ac-
tivism. In fact, Senator DEWINE care-
fully analyzed these matters, and in
the 12 cases under this statute—and
this was the biggest point made
against this fine nominee’s record—in 3
of them she voted with a minority of
the judges on the Texas Supreme
Court. Most of the time, 9 cases, she
voted with a majority.

By the way, in every case that
reached the Supreme Court of Texas,
the Texas law was vaguely written and
difficult to interpret, and it involved a
situation in which a trial judge and an
intermediate court of criminal appeals
had both ruled that notification of a
parent had to occur before an abortion
by a minor could be conducted. So she
was, in each instance, voting on a case
in which a trial judge saw the situation
firsthand, and an intermediate court of
appeals had ruled in the same way Jus-
tice Owen ruled. In each case that she
ruled against the majority, she ruled in
favor of the intermediate court of ap-
peals and the trial judge—not an ex-
treme record, trust me.

We looked at this hard. Senator
DEWINE’s analysis of it was very
thoughtful and persuasive. Well, they
say, that is bad, we don’t want a parent
to be notified. Some states have paren-
tal consent, where a parent has to con-
sent to an abortion for a teenager. In
some States, they have to have consent
to get a tattoo, or an earring, or a nose
ring, but they don’t need to have con-
sent to get an abortion. All it said was
they had to tell at least one parent, un-
less there was an excuse not to. It did
not require permission of that parent.
And 82 percent of the people in this
country, when polled, say they favor
parental notification.

So who is extreme here? Is it the
group smearing her for enforcing a
rather modest Texas law, or is it the
nominee herself?

Actually, her study of that was very
carefully done, I thought, and actually
utilized definitions in the U.S. Su-
preme Court opinion to help clarify the
definitional tools of Texas law on the
correct presumption that when Texas
had the parental notification law, they
tried to make it compatible with the
Supreme Court ruling, which is what a
great judge does.

Well, only the most extreme liberal
groups such as NARAL, Planned Par-
enthood, and the ACLU, that have been
active against her, could see anything
wrong in this, in my opinion.

Well, they said you can’t get into
politics. That is something to discuss.
This nominee hardly has any politics.
Senator GRAMM from Texas said when
people asked her to run for the Su-
preme Court of Texas, she could not re-
member, when asked, which primary
she voted in last time, Republican or
Democrat.

She finished third in her class at
Baylor Law School and was one of the
finest litigators in Texas, well re-
spected. When she was approached to
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run, she was a single mom. She gave up
a highly lucrative law practice to take
on the race for the supreme court. She
won, and then won again, with 84 per-
cent of the vote. She had the endorse-
ment of every single newspaper in
Texas of any size. She was an excep-
tional candidate in every way.

She is not a person who is a political
warrior. As Senator GRAMM said, ‘T am
a political warrior, I know what one
is.”” This lady is not. As Senator
HuTcHISON of Texas, who knows her
and supports her, assures us, this is a
legal professional who goes about her
day trying to do the right thing.

The danger in all this, to my way of
thinking, is that we are sliding into a
concept that the courts in America are
inherently political and they cannot be
trusted to enforce the law as written.
Indeed, these professors assert and
many of them are teaching in law
school today—and it is quite a source
of debate in law school—that they be-
lieve you cannot know anything, that
nothing is really knowable, that there
is really no truth, that character really
does not count, that there are just win-
ners and losers. If you do not get your
judge on the court, you do not win.

That is a dangerous philosophy. In
fact, I raised it with Professor Lau-
rence Tribe, the brilliant activist lib-
eral law professor. In his written state-
ment to our Judiciary Committee when
we had hearings, he flat out said, that
we might as well reject the Olympian
ideal of justice under law—that an
Olympian ideal was an illusory con-
cept.

That theory is a threat to the rule of
law in America, and I think we saw it
played out in Committee this morning
because they basically said: This lady
did not agree with parental notifica-
tion; we heard she was a conservative;
we cannot trust her to interpret the
thousands and thousands of cases that
come before her. That is not true.

I practiced as a Federal prosecutor
before Federal judges and tried hun-
dreds of cases. I was there for years.
There may be a case every now and
then that a judge’s philosophy of life—
you would expect one more likely to
buy this argument than that argument.
But if you had the cases, if you had the
law, if you had the authority, whether
the judges were Republican, Democrat,
liberal, conservative, routinely, day
after day in my court and every court
in America, judges followed that. This
is a dangerous concept to be selling
around here.

Yes, we have politics in this body.
There is nothing in the Senate that is
not involved in politics. Of course, we
are a political body. That is not true in
courts, and if it is, we are in big trou-
ble.

Why should you respect a court if
you do not believe they are enforcing
the law? We have people who believe
that rules of property ownership are
ways to oppress people who do not have
property by people who have property
and that the enforcement of a deed is
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somehow an act of class warfare
against the poor. If you do not own the
property, you do not own it in Amer-
ica. They want to say you ought to get
a part of it anyway. It is a dangerous
philosophy we are about.

Mr. President, I will conclude. I feel
deeply about this issue because what
was unique about this rejection of this
superb nominee who testified bril-
liantly in addition to having a brilliant
record, what was most disturbing
about this process was that she was ig-
nored. Her answers were ignored, and
she was just voted down—Raw power.

Maybe that is supposed to send a
message to the President, but this is a
real person who has a real family, who
has dedicated her life to the rule of
law. She is popular in her home State.
She had the confidence of the President
of the United States who was Governor
of the State of Texas, and he knows the
people in Texas. She has the support of
KAY BAILEY HUTCHISON and PHIL
GRAMM, the Senators from Texas, and
she should have been confirmed.

The failure to do so troubles me be-
cause I am afraid we may be adopting
this postmodernism view that nothing
is knowable, that there is no truth,
that there is no objectivity, and that
there is no such a thing as a rule of law
because it is all just a manipulation;
that whoever has the power writes the
laws to benefit themselves and oppress
everybody else.

If that is what we are heading to, I
think we have a problem. Maybe that
is not so. Some have said: Are we going
to retaliate? I have been asked a lot
about that. Is that the way Repub-
licans are going to do the Democrats if
we get a Democratic President and he
submits nominees?

Let me just say it this way: I do not
give up. I am hoping that a number of
the members of the Judiciary Com-
mittee maybe made premature com-
mitments on this case, maybe did not
realize the full consequences of their
votes, and that we will not continue to
see this kind of overt politicalization
of the process. I think that should
avert a historic alteration in the proc-
ess by which we have dealt with judges
in confirmation.

We have to maybe take a deep
breath. I am very upset and most of the
Republican members of our committee
are very upset and wonder what hap-
pened.

Under President Clinton, only one
nominee in 8 years was voted down in
committee or on the floor of the Sen-
ate. We have already had two voted
down in committee on a party-line
vote, and in both cases, the nominee
would have passed had they been on
the floor of the Senate. In both cases,
there was a majority vote on the floor
of the Senate to pass them had they
gotten out of committee.

This is not healthy. I respect the tal-
ent and ability and commitment of my
Democratic colleagues on the Judici-
ary Committee, but they are very
much a Northeast-West Coast group.
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They do not represent the legal think-
ing of a majority of Americans, much
less a majority of the Senate.

This little group, by sticking to-
gether in lockstep fashion, have as-
serted and demonstrated a power to
kill nominees before they even get a
full vote, superb nominees such as
Judge Pickering. He had been on the
Federal bench for 12 years. He was No.
1 in his class in law school. He was well
qualified by the American Bar Associa-
tion for the Court of Appeals, and he
was voted down.

I think it is a big deal. I am very
frustrated about it. There is a lot of
unease. I do not know of anything to do
but to continue to go forward, continue
to talk to my colleagues, ask them to
back off; let’s go back to the tradi-
tional respect given to Presidential
nominees, and I think we can make
progress there.

Some said a lot of nominees who re-
ceived well-qualified ratings did not
get voted on. True, most of those over-
whelmingly had objections from home
State Senators. As soon as the Demo-
cratic Members of Congress got the
majority and Senator LEAHY became
chairman, they asserted not only did
they want to maintain that power, but
they wanted to strengthen it further
than they have in the past. I do not see
how anybody can complain on the sen-
atorial courtesy rule if they, in fact,
are asserting not only should it be
maintained but strengthened.

If President Bush nominates a judge
from New York and Senator SCHUMER
objects to that judge, that judge will
not move and will not be confirmed
even though that judge is voted well
qualified. That is just the way it has
been here. Sometimes it is unfair, but
that is how it has been.

As Senator HATCH, who just came
into the Chamber, who so ably chaired
the Judiciary Committee, knows, that
is just the way it has been. I do not see
any call for weakening of that rule.

I would say we have a long way to go
in the future to work through this un-
fortunate event. I hope we can. It
would be a tragic event, indeed, if this
Senate were to abandon its historical
system of evaluating judges.

I thank the Presiding Officer, and I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. I want to congratulate
my colleague Senator SESSIONS and
thank him for his kind remarks today.
As usual, he is one of the most articu-
late and eloquent spokespeople in this
country with regard to the Federal Ju-
diciary and, of course, with regard to
the law in general and the rule of law.
I want him to know I have a tremen-
dous amount of respect for him and
how much I enjoy working with him on
the Judiciary Committee. The Senator
from Alabama adds much to the Judici-
ary Committee. He is a terrific addi-
tion to the Committee and will leave
his mark decades from now for his
service in the Senate.
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Mr. President, the Senator from Ala-
bama has made a lot of points on what
happened in the Judiciary Committee
today, but I wanted to take a little
time, as well, to address the injustice
dispensed by the Judiciary Committee
against Priscilla Owen of Texas. Presi-
dent Bush’s nominee to the Fifth Cir-
cuit Court of Appeals.

The Committee defeated her nomina-
tion today. Although I am afraid it was
a deal cut long before Justice Owen’s
hearing occurred, in defeating Justice
Owen’s nomination I regret that my
friends on the Committee and the Sen-
ate Democrat leadership chose the path
of partisanship over friendship and
fairness.

The justice my colleagues dispensed
is like no other the Judiciary Com-
mittee has ever inflicted. It is incom-
parable to any controversy raised
against any nominee, Democrat or Re-
publican. My Democrat colleagues re-
jected a nominee who is unblemished
in every respect but for the smears of
her opponents, smears which go beyond
the pale of decency, distortions which
are outside the bounds of cynicism and
deceptions which fall below any stand-
ard of fairness, even for Washington
politics and the left-wing professional
lobbyists in this town.

For the first time in history, my col-
leagues rejected a nominee that has re-
ceived the American Bar Association’s
unanimous rating of well-qualified, a
rating that earlier this year my friends
on the other side announced to be the
gold standard for judicial nominees and
which, of course, they now criticize be-
cause the independent body of the
American Bar Association has rated
President Bush’s nominees as highly
qualified as any we have ever seen.

I think this vote will be long remem-
bered and regretted on both sides of the
aisle.

One sample smear against Priscilla
Owen of Texas came this week in one of
the most outrageously false editorials I
have ever read in The New York Times,
but that editorial said nothing new.
The editorialists apparently used only
the talking points supplied by the
usual suspects in Washington. Among
other falsehoods, the New York Times
editorial said:

In abortion cases, Justice Owen has been
resourceful about finding reasons that, de-
spite the United States Supreme Court hold-
ings and Texas case law, women should be
denied the right to choose.

The New York Times should be
ashamed of themselves—or whoever the
editorial writer is who wrote this.
Under the parental notice cases of
which they speak, no one is denied a
right to an abortion. They are abso-
lutely wrong. Abortion rights are not
implicated in the parents’ right to
know and to be involved in their chil-
dren’s most painful decision, an abor-
tion.

Even with parental notice, every
minor has a right to abortion in Texas,
and no decision of Justice Priscilla
Owen denies that. In fact, in Texas, mi-
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nors cannot get a tattoo without pa-
rental consent, but they have an
unhindered right to obtain an abortion.

Last year most members of the Judi-
ciary Committee voted to require pa-
rental consent for 18- to 21-year-olds to
get credit cards.

Such is our world, Mr. President.

This willful error by The New York
Times is one example of the deceptions
and distortions perpetrated on Justice
Owen’s exemplary record. Of course,
The New York Times again repeats the
falsehood that Judge Alberto Gonzalez,
now our White House Counsel, called
Justice Owen an activist while he was
serving on the same court, when in fact
the truth is that a careful review of the
full record of the particular case shows
he was referring to another judge who
wrote another dissenting opinion. He
was not referring to Justice Owen. Yet
we have heard time after time the
same arguments used against Justice
Owen.

The New York Times was not alone
in addressing Justice Owen’s nomina-
tion. I am heartened to know that be-
yond the overwhelming support from
her own home State of Texas and the
scores of op-ed pieces written across
the country in support of this nomina-
tion, Justice Owen’s nomination to the
Fifth Circuit has received editorial
support from over 24 newspapers pub-
lished across the Nation and across the
political spectrum, including the Wash-
ington Post, the Wisconsin State Jour-
nal, the Wall Street Journal, Amarillo
Globe-News, Richmond Times Dis-
patch, Akron Beacon Journal, The
Florida Times-Union, The Philadelphia
Inquirer, The Tampa Tribune, The De-
troit News, The Dallas Morning News,
The Denver Post, The Daily OKklaho-
man and the Chicago Tribune, to men-
tion a few.

Only three newspapers, in fact, in
New York, Los Angeles and San Fran-
cisco, have come out firmly against
this nomination.

I ask unanimous consent that a se-
lection of these 24 editorials in support
of Justice Owen be printed in the
RECORD.

There being no objection, the edi-
torials were ordered to be printed in
the RECORD, as follows:

[From the Washington Post, July 24, 2002]

THE OWEN NOMINATION

The nomination of Priscilla Owen to the
5th Circuit Court of Appeals creates under-
standable anxiety among many liberal activ-
ists and senators. The Texas Supreme Court
justice, who had a hearing yesterday before
the Senate Judiciary Committee, is part of
the right flank of the conservative court on
which she serves. Her opinions have a certain
ideological consistency that might cause
some senators to vote against her on those
grounds. But our own sense is that the case
against her is not strong enough to warrant
her rejection by the Senate. Justice Owen’s
nomination may be a close call, but she
should be confirmed.

Justice Owen is indisputably well quali-
fied, having served on a state supreme court
for seven years and, prior to her election,
having had a well-regarded law practice. So
rather than attacking her qualifications, op-
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ponents have sought to portray her as a con-
servative judicial activist—that is, to accuse
her of substituting her own views for those of
policymakers and legislators. In support of
this charge, they cite cases in which other
Texas  justices, including then-Justice
Alberto Gonzales—now President Bush’s
White House Counsel—appear to suggest as
much. But the cases they cite, by and large,
posed legitimately difficult questions. While
some of Justice Owen’s opinions—particu-
larly on matters related to abortion—seem
rather aggressive, none seems to us beyond
the range of reasonable judicial disagree-
ment. And Mr. Gonzales, whatever disagree-
ments they might have had, supports her
nomination enthusiastically. Liberals will
no doubt disagree with some opinions she
would write on the 5th Circuit, but this is
not the standard by which a president’s
lower-court nominees should be judged.

Nor is it reasonable to reject her because
of campaign contributions she accepted, in-
cluding those from people associated with
Enron Corp. Texas has a particularly ugly
system of judicial elections that taints all
who participate in it. State rules permit
judges to sit on cases in which parties or
lawyers have also been donors—as Justice
Owen did with Enron. Judicial elections are
a bad idea, and letting judges hear cases
from people who have given them money is
wrong. But Justice Owen didn’t write the
rules and has supported a more reasonable
system.

Justice Owen was one of President Bush’s
initial crop of 11 appeals court nominees,
sent to the Senate in May of last year. Of
these, only three have been confirmed so far,
and six have not even had the courtesy of a
hearing. The fact that President Clinton’s
nominees were subjected to similar mistreat-
ment does not excuse it. In Justice Owen’s
case, the long wait has produced no great
surprise. She is still a conservative. And that
is still not a good reason to vote her down.

[From the Dallas Morning News, July 25,
2002]
OWEN NOMINATION; CRITICS ARE DISTORTING
TEXAN’S RECORD

After hearing U.S. Court of Appeals can-
didate Priscilla Owen vilified in recent
weeks—called everything from racist to
anti-abortion to (gasp!) pro-business—the
members of the Senate Judiciary Committee
got the chance Tuesday to see for themselves
what all the fuss is about. And, after a year
in the deep freeze, the 47-year-old Texas Su-
preme Court justice finally got the chance to
defend herself against liberal critics who
have distorted her record and character in a
bare-knuckled attempt to keep her off the
5th Circuit Court of Appeals.

One of the biggest distortions is that Jus-
tice Owen is a ‘‘Judicial activist” intent on
bending and twisting statutes to fit a rigid
political agenda. That is the view of Sen.
Richard Durbin, a Democrat from Illinois,
who tore into Justice Owen for what he said
was a tendency to ‘‘expand and embellish’’ in
her written opinions. Democratic Sen.
Dianne Feinstein of California was more po-
lite but just as direct when she asked Justice
Owen point-blank if she was, in fact, a ‘‘judi-
cial activist.” Justice Owen’s response sug-
gests that the Baylor Law School graduate is
absolutely clear on what position she is ap-
plying for. She has no desire to legislate
from the bench, she told Sen. Feinstein. If
confirmed, she said, she would do only what
the job calls for: interpret the law as writ-
ten.

Justice Owen can be trusted to do exactly
that, say those in Texas legal circles who
know her best. Her supporters include Re-
publicans and Democrats alike, and their
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vote of confidence should count for some-
thing—especially when weighed against the
smear campaign engaged by the lobbies of
the left.

As for Justice Owen’s personal views on
abortion, or on any issue, they remain to-
tally irrelevant. By all accounts, she has
spend the last eight years on the Texas high
court doing precisely what she this week
promised the Judiciary Committee she
would continue to do at the federal level.

Those who oppose a judicial nominee have
every right to challenge the nominee. But
they do not have the right to—in legal
terms—‘‘assume facts not in evidence.” For
all their political games, grandstanding and
name-calling, the assembled critics of Pris-
cilla Owen have presented nothing to dis-
credit her.

The committee should do its best to rectify
this situation by scheduling a vote without
further delay and approving Justice Owen’s
nomination.

[From the Florida Times-Union, July 26,

2000]
A FINE CHOICE

Using legitimate criteria—judicial exper-
tise, temperament and reputation—there is
no finer candidate for a spot on a federal ap-
peals court than Priscilla Owen, whose nomi-
nation was the subject of committee hear-
ings this week.

Owen, an honors graduate who earned the
highest grade on the bar exam, has served
with distinction on the Texas Supreme Court
since 1994—and is so respected that every
major newspaper in Texas endorsed her suc-
cessful campaign for reelection in 2000.

After she was nominated for the 5th Cir-
cuit Court of Appeals, the American Bar As-
sociation unanimously gave her the highest
possible rating for the job—no small matter
since the Senate Judicial Committee chair-
man said previously that the ABA’s rating is
‘the gold standard by which judicial can-
didates are judged.” A bipartisan group of 15
past Texas Bar presidents endorsed her nom-
ination, as have Democratic former justices.

Still, her nomination is in trouble because
she is deemed insufficiently liberal by a few
fringe special-interest groups that have con-
siderable influence with the Senate’s Demo-
cratic leadership.

The main complaint revolves around cases
in which young girls wanted to have an abor-
tion without either parent’s knowledge.

Under Texas law, a parent must be told un-
less a judge rules a girl is sufficiently ma-
ture and informed to make the decision
alone.

Owen contended some youngsters were not
informed sufficiently.

That, extremist, pro-abortion groups say,
proves Owen is a ‘judicial activist’ who
makes rulings based on ideology instead of
what the law actually says. Never mind that
they have enthusiastically supported judi-
cial activism in the past and that Roe vs.
Wade, the decision legalizing abortion, was
in itself a blatant act of judicial activism.

Owen is under fire not because she is a ju-
dicial activist but because she is perceived as
a conservative activist.

The facts are, however, that Owen based
her opinion on U.S. Supreme court guide-
lines—and the author of the law said she had
interpreted it the way the legislature in-
tended.

Parental notification laws are designed not
just to protect children but also to keep
pedophiles from coercing their young vic-
tims into destroying the evidence before
they can be arrested, tried and locked up.
They are not something that the courts
should routinely circumvent, except under
rather limited conditions prescribed by law.
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Critics complain, less vociferously, about
other Owen opinions—that a person
shouldn’t collect insurance benefits on a
house a spouse destroyed by arson, for exam-
ple. That, critics insist, proves she is too
pro-business. But why should an arsonist be
allowed to profit from his own crime?

The appointment is being scandalously po-
liticized. Owen deserves better. More impor-
tantly, the American people deserve better.
[From the Wisconsin State Journal, July 29,

2002]

OWEN IS QUALIFIED FOR FEDERAL BENCH

Feingold and Kohl should stop their Senate
Colleagues from ‘‘borking’’ Priscilla Owen.
Why should Wisconsinites care about Texas
Supreme Court Justice Priscilla Owen, nomi-
nated by President Bush to the 5th U.S. Cir-
cuit Court of Appeals?

Because ‘‘borking”’—judging a judicial
nominee on political and ideological grounds
rather than qualifications—is ugly no matter
which party is doing it and must be stopped.

Because Wisconsin’s two senators, Herb
Kohl and Russ Feingold, sit on the Senate
Judiciary Committee, where the ‘‘borking”’
of Owen is under way. If these two Demo-
crats take the high road and approve Owen
even though (horrors!) she is a conservative,
their courage could persuade their Senate
colleagues to give up this nasty practice.
The charge against Owen is being led by the
extremist wing of the abortion-on-demand
crowd, who are incensed that Owen voted
several times to uphold a Texas law that al-
lows teens to get abortions without noti-
fying their parents only in extreme cir-
cumstances.

Polls show that a majority of Americans
support parental notification laws, and the
U.S. Supreme Court has ruled that such laws
do not violate the terms established by Roe
vs. Wade. Nonetheless, National Abortion
Rights Action League President Kate
Michelman called Owen ‘‘someone who exem-
plifies the most extreme hostility to repro-
ductive rights of any of the nominees that
President Bush has named.”” My, my.

Other groups complain that Owen’s rulings
show her to be anti-consumer, anti-worker
and pro-business. They say she too often
voted to overturn huge jury verdicts in mal-
practice and product-liability cases. Consid-
ering that Texas juries’ propensity for hand-
ing down outrageous verdicts makes the
state a favorite filing-ground for trial attor-
neys pursuing dubious liability cases, Owen
should be applauded for attempting to apply
the brakes.

They say she is a ‘‘judicial activist” who
will try to legislate from the bench. But
when U.S. Sen. Dianne Feinstein, D-Cali-
fornia, asked her about that charge, Owen
responded “If I am confirmed, I will do my
utmost to apply the statutes you have writ-
ten as you have written them, not as I would
have written them or others might want me
to interpret them.”

But none of this should matter much to
the Senate Judiciary Committee, which is
supposed to examine a nominee’s qualifica-
tions, fitness for office, and temperament.
No one has questioned (yet) her tempera-
ment; her qualifications include graduating
cum laude from Baylor Law School, getting
the top score on the Texas Bar Exam, prac-
ticing commercial litigation for 17 years be-
fore winning election to the Texas Supreme
Court, and getting a unanimous ‘‘well-quali-
fied” rating from the American Bar Associa-
tion’s Committee on the Federal Judiciary.

Every president has the right to nominate
whomever he wants to the federal judiciary.
The Senate has the right to grill the nomi-
nees over their qualifications, temperament,
and fitness for office. Presumably it’s that
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latter term that some senators believe justi-
fies “‘borking’ Owen on abortion rights, etc.

But it’s still wrong.

Feingold knows it. That’s why he made his
courageous vote to confirm John Ashcroft as
U.S. attorney general. Feingold didn’t like
Ashcroft’s right-wing politics, but he be-
lieved in a president’s right to choose his
own nominees. Feingold was right.

Feingold and Kohl should both vote to con-
firm Owen, and should try to convince their
colleagues to do likewise. She is well quali-
fied, and that’s all that should count.

[From the Chicago Tribune, Aug. 20, 2002]
IDEOLOGUES VS. JUSTICE OWEN

At least since the 1987 battle over Robert
Bork’s nomination to the Supreme Court, ju-
dicial appointments have been a major arena
for conflict in Washington. It doesn’t matter
if the White House is in Republican hands
and the Senate under Democratic control, or
the other way around: Whenever a nominee
can be tarred as extreme, unethical or in-
competent, ideologues paint the most appall-
ing picture in the hope of killing the ap-
pointment.

It’s not a good way to find the truth or to
select good judges. Instead, it fosters irre-
sponsible distortion and discourages strong-
minded individuals from accepting judicial
posts, while rewarding lawyers whose chief
talent is never doing anything, good or bad,
to make enemies. The latest fight is over
Priscilla Owen, a Texas Supreme Court jus-
tice chosen by President Bush for the 5th
Circuit court of Appeals. She got the highest
rating from the American Bar Association.
To get that endorsement, says the ABA, a
nominee ‘“‘must be at the top of the legal pro-
fession in his or her legal community, have
outstanding legal ability, breadth of experi-
ence, the highest reputation for integrity
and either have demonstrated, or exhibited
the capacity for, judicial temperament.”’

You’d never guess any of these qualities
from the attacks on Owen. Senate Demo-
crats and liberal activists have denounced
her as a right-wing ideologue and a lap dog
for big corporations, particularly Enron.
Their favorite evidence is a quotation from
fellow Justice Alberto Gonzales, now White
House counsel, accusing her of ‘‘an uncon-
scionable act of judicial activism’ in voting
to deny a minor permission to get an abor-
tion without her parents’ knowledge.

But judges accuse each other of judicial ac-
tivism all the time. It’s safe to assume that
if Gonzales distrusted Owen’s instincts, he
would have lobbied his boss not to choose
her. Today, he says, ‘“‘She will exercise judi-
cial restraint and understands the limited
role of the judiciary.”

In the abortion case they disagreed about
the application of a Texas law that generally
requires parents to be notified. Owen, dis-
senting from the court’s decision to grant
permission, made a perfectly rational case
that the majority was reading the law too
liberally.

As for her views about corporations, it’s
not surprising that a candidate picked by a
conservative president has not been hostile
to private business. It’s true that, in running
for the office, she got campaign contribu-
tions from Enron employees and then sat on
cases involving the company. But people as-
sociated with Enron gave to lots of political
candidates, and Owen didn’t violate any eth-
ics rules.

Owen is just one of many Bush nominees
who have been inexcusably blocked from fill-
ing vacant seats on the bench—something
that also happened, with equal lack of jus-
tification, to many of President Clinton’s ap-
pointees.
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But the only real argument against her is
that she’s not the sort of choice a Demo-
cratic president would make. That’s no rea-
son Bush shouldn’t have picked her, or that
the Senate shouldn’t confirm her.

[From the Boston Globe, July 28, 2002]
THE REAL EXTREMISTS
(By Jeff Jacoby)

Why do professional abortion-rights advo-
cates anathematize as ‘‘antichoice’ anyone
who favors even minimal regulation of abor-
tion? Their absolutism would seen as ridicu-
lous in almost any other area of law.

For example: Americans have a funda-
mental right to own and use land, but no one
believes that land use should be entirely
untrammeled. A great body of law has devel-
oped to regulate what people do with their
land—from local zoning ordinances to com-
mon law nuisance remedies to federal wet-
lands and endangered-species statutes. Rea-
sonable people can and do debate the wisdom
of particular regulations. But nearly every-
one agrees that there must be some restric-
tions on an owner’s right to make use of his
property. Only a crank would argue that to
favor any sort of limitation at all is to be
“anti-ownership” or an enemy of land-
holders.

To take another example, Americans have
the constitutional freedom to express their
views in public. But no one takes the First
Amendment to mean that self-expression
may never be restricted. Your right to free
speech does not authorize you to utter slan-
der, to threaten the life of the president, to
falsely shout ‘‘fire!” in a crowed theater, or
to give perjured testimony in court.

Yet when it comes to abortion, there is no
such thing as a reasonable restriction—not
to the abortion-right spokeswomen whom we
invariably hear from whenever the issue
comes up. A 24-hour waiting period? Pre-
abortion counseling to discuss possible risks
or alternatives? Parental notification when a
minor wants an abortion? A ban on partial-
birth abortions? The politician who calls for
such limits or the judge who upholds them
can count on being slammed as a threat to
“reproductive rights’ and a foe of ‘‘choice.”

Just ask Priscilla Owen, the Texas Su-
preme Court justice nominated by President
Bush to the Fifth Circuit US Court of Ap-
peals. She is by most accounts a restrained
and thoughtful judge; the American Bar As-
sociation unanimously pronounced her ‘‘well
qualified.” But because in several teen-abor-
tion cases she ruled that parental notifica-
tion was required, she is being excoriated.
Planned Parenthood calls her an ‘‘anti-
choice extremist.” The National Organiza-
tion for Women accuses her of ‘‘disdaining
women’s rights.” The National Abortion
Rights Action League says she ‘‘exemplifies
the most extreme hostility to reproductive
rights.”

But who are the real extremists here? In a
new analysis, the Gallup News Service re-
ports that ‘‘in general, polling shows wide
public support for parental consent laws—
policies that are even more restrictive than
parental notification.” In 1996, a Gallup sur-
vey found 74 percent of Americans in favor of
requiring parental consent for a minor’s
abortion. Since then, the level of support has
gone even higher. In a 1998 CBS/New York
Times poll, 78 percent wanted parental con-
sent. And in a Los Angeles Times survey two
years after that, the figure was 82 percent.

Justice Owen insists her rulings are based
on Texas law, not her own personal views.
But if they do reflect her personal views, she
clearly has lots of company. Are more than
four Americans in five ‘‘anti-choice extrem-
ists?” Or is it NARAL, NOW, and Planned
Parenthood that are far outside the main-
stream?
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In poll after poll, a majority of respondents
say that, as a general rule, abortion should
remain legal and the government should not
interfere with a woman’s right to end her
pregnancy. But when asked about restricting
abortion in specific ways or circumstances,
they often say yes.

Thus, 86 percent of Americans would make
abortion illegal in the third trimester (Gal-
lup, 2000), and 63 percent would vote to ban
partial-birth abortions. Mandatory pre-abor-
tion counseling is favored by 86 percent of
the public (Gallup 1996); a 24-hour waiting pe-
riod by 79 percent (CBS/New York Times,
1998). (These all presuppose a healthy mother
and child; Americans overwhelming support
legal abortion when the mother’s health is
seriously threatened or when there is likely
to be a serious defect in the baby.)

It makes sense that the public does not re-
gard these Ilimitations as unreasonable.
Americans recognize that abortion is too se-
rious and tragic to be undertaken lightly.
They know that the pro-life slogan ‘‘Abor-
tion stops a beating heart’ is a statement of
fact. So while they support reproductive
rights, they do not support unfettered abor-
tion on demand, for any reason at any time.

But that is largely what organizations like
NARAL, NOW, and Planned Parenthood do
support, which is why they vigorously op-
pose the kinds of abortion regulations that
most Americans would endorse. That is their
right, of course. But why should their radical
viewpoint be the standard for defining ‘‘pro-
choice?”” Prochoice is what most Americans
are: In favor of the right to choose, but also
in favor of common-sense limits on that
right. For NARAL & Co. we need a more ac-
curate term. I'd suggest ‘‘pro-abortion.”’

[From the Chicago Tribune, Aug. 22, 2002]
A CONSERVATIVE JUDGE’S ‘JUDICIAL ACTIVISM’

Priscilla Owen is not a household name
across America, but she has achieved an
amazing level of notoriety among left-lean-
ing interest groups, who regard her much as
Dalmatian owners view Cruella De Vil. The
Texas Supreme Court justice became their
Public Enemy of the Month by doing two
things: 1) compiling a judicial record that
can fairly be described as conservative, and
2) being nominated to the 5th Circuit Court
of Appeals by President Bush.

Those offenses were all it took to unleash
a torrent of invective against Owen, whose
nomination is awaiting Senate action. Ralph
Neas, president of People for the American
Way, denounced her as an ‘‘ultraconserva-
tive.”” The National Abortion and Reproduc-
tive Rights Action League said she’s pos-
sessed by ‘‘a strong personal bias against the
right to choose that renders her unable to
follow the law.” The most frequently heard
criticism is not from liberals but from a con-
servative—White House counsel and former
Texas Supreme Court Justice Alberto
Gongzales, who is quoted as having accused
Owen of ‘‘an unconscionable act of judicial
activism’ in how she handled one abortion
case. That charge is supposed to prove that
she’s not only too conservative for liberals,
but too conservative for conservatives.

What her opponents don’t publicize is that
from all evidence, Owen is an excellent law-
yver and judge. Fifteen former presidents of
the Texas State Bar wrote the Senate Judici-
ary Committee to announce that though ‘“we
profess different party affiliations and span
the spectrum of views of legal and political
issues, we stand united in affirming that
Justice Owen is a truly unique and out-
standing candidate.”

The American Bar Association, which is
not regarded as a dear friend by conserv-
atives agrees. Its Standing Committee on the
Federal Judiciary unanimously rated Owen
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“well-qualified.” That’s the highest score
the ABA evaluators give, and they don’t
hand it out to just anybody who can pass the
bar exam and tie her own shoes.

““To merit a rating of ‘well-qualified,’’”’ the
ABA explains, ‘‘the nominee must be at the
top of the legal profession in his or her legal
community, have outstanding legal ability,
breadth of experience, the highest reputation
for integrity and either have demonstrated,
or exhibited the capacity for, judicial tem-
perament.” This portrait of Owen doesn’t
quite match the drooling Neanderthal de-
picted by her critics.

The judicial activist charge is also hard to
square with reality. In the case cited by crit-
ics, where Gonzales affixed the label on three
dissenting justices, he was clearly beholding
the mote in his brother’ eye while ignoring
the beam in his own.

The dispute involved a 17-year-old high
school student who wanted to get an abor-
tion without notifying either of her parents,
as required under Texas law. A minor may
get a judge to waive the requirement if she
can show that she is ‘“‘mature and suffi-
ciently well-informed” to make the decision
alone (or to prevent abuse, which was not an

issue).
“Mature’” and ‘‘well-informed” are not
terms of mathematical precision, leaving

some room for interpretation. But after
hearing her testify, a trial court judge ruled
that the girl was not sufficiently well-in-
formed. An appeals court reached the same
conclusion. Without the benefit of face-to-
face contact with the girl, the Texas Su-
preme Court overruled them.

There is no ‘‘judicial activism’ in respect-
ing the findings of a trial court judge, as
Owen did. Nor is there anything startling in
her view that the law was not supposed to
make waivers automatic. In fact, during the
legislative debate back in 1999, supporters of
the proposal envisioned the bypass mainly
for instances of incest and physical abuse.

Critics insisted then that the bill made it
too hard to get around the notification rule.
One opposing legislator predicted that if the
measure passed, not a single waiver would be
granted. The legislators who originally spon-
sored the measure filed a brief in this case,
arguing that the whole point of their legisla-
tion was to ‘‘restore parents’ natural au-
thority to act as chief advisors to their
minor daughters who become pregnant and
seek abortions” and to assure that parents
would be excluded only in ‘‘exceptional cir-
cumstances.”

The Texas legislature, a conservative one,
passed a restrictive law aimed mainly at as-
suring the involvement of parents, not pre-
venting it. So how is it ‘‘judicial activism”
for a judge to read it the way that even its
critics read it during the debate? More plau-
sibly, the activism was on the other side.
Owen was not giving into the temptation to
legislate from the bench, but resisting it.

If Owen had gone along with a more re-
laxed reading of the law, she might indeed be
accused of judicial activism. But not by the
people attacking her today.

[From the Wall Street Journal, September 5,
2002]

TOO SMART FOR THE SENATE

Priscilla Owen isn’t exactly a household
name. But what happens to her today in the
Senate Judiciary Committee will say a lot
about President Bush’s legacy in the federal
courts—to wit, whether the 10 liberal Demo-
crats who form the majority will allow him
to have one.

The Gang of Ten is scheduled to vote on
Judge Owen’s nomination to the Fifth Cir-
cuit Court of Appeals, and she ought to be an
easy sale. Currently on the Texas Supreme
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Court, she is one of the best legal minds of
her generation and at age 47 is potential Su-
preme Court material. She’s a conservative,
but the liberal American Bar Association
gave her its highest rating—a unanimous
well-qualified.

There was a time that jurists of her intel-
lectual caliber were welcomed by Senators of
both parties, but no more. Barring a last-
minute bout of conscience, Democrats seem
ready to pull a Pickering—that is, kill Judge
Owen’s nomination in committee and deny
her a vote of the full Senate. This was the
treatment meted out to Charles Pickering
Sr. last March, when the Mississippi judge’s
nomination was stopped before moderate
Democrats got a chance to vote for him. If
Judge Owen were to reach the Senate floor,
she too would be confirmed with Democratic
support.

Political war over judges isn’t new, but the
Judiciary Democrats are taking it to an en-
tirely new level. Chairman Pat Leahy won’t
even schedule hearing dates for the best ap-
peals-court nominees; six of Mr. Bush’s first
11 picks are still waiting, 16 months after
being nominated. That includes legal lumi-
naries Miguel Estrada, Jeff Sutton, John
Roberts and Michael McConnell, who, like
Judge Owen, are potential Supreme Court
candidates—which is their real sin in liberal
Democratic eyes.

But maybe they’re the lucky ones. Judge
Pickering had to endure race-baiting that
African-Americans in his home state de-
plored. D. Brooks Smith was confirmed,
amid phony charges of sexism, only because
Senator Arlen Specter called in chits for his
fellow Pennsylvanian.

Judge Owen’s fate is to be called ‘‘anti-
abortion’ because she’s upheld Texas’s pa-
rental-notification law—a view supported by
more than two-thirds of Americans and the
U.S. Supreme Court. Her critics also make
the dishonest charge that even the Presi-
dent’s own lawyer, Alberto Gonzales, who
served with her on the Texas Supreme Court,
thinks she’s a judicial ‘‘activist,” Mr.
Gonzales has denied this repeatedly, and as
White House counsel had a big say in her
nomination.

There’s more at stake here than the fate of
one accomplished jurist. There’s also the
Constitutional ‘‘advise and consent’ process
that throughout U.S. history has meant that
the entire Senate should work its will. The
liberal Judiciary 10 are denying to this
President a Constitutional right that Presi-
dents Reagan, Clinton and George H.W. Bush
were all granted by Senates controlled by
the opposite party. We hope those Senate
Democrats who want to be President under-
stand that the same thing could happen to
them.

Mr. HATCH. I am heartened not just
for the sake of Justice Owen, but be-
cause at her hearing I expressed alarm
at the efforts by some to introduce ide-
ology into the confirmation process. I
am heartened that editorial and op-ed
writers across the country reflect not
only support for Justice Owen but also
the near universal rejection of this
misguided effort to make the inde-
pendent Federal Judiciary a mere ex-
tension of the Congress, and less than
the independent, coequal branch it was
intended to be.

It is important to place this vote
against Justice Owen’s nomination in
context for the American people be-
cause I know there are those who seem
to justify this wrong in childlike fash-
ion with the intellectual crutch of
“‘they did it, too.”
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Let me say that we Republicans have
never done what was done today. I
voted against only one Clinton nomi-
nee, as I recall, but I did it standing on
the Senate floor where the American
people could see me, where I could be
counted, not sitting in the shadows of
the Judiciary Committee room.

Allow me to place this vote further
in context, Mr. President. In this ses-
sion so far, the Senate has confirmed 73
judges. There is much eagerness in as-
serting that this number now compares
to the last three sessions of Congress
during which I was Chairman. Al-
though I am flattered to hear my
record used as the benchmark for fair-
ness, I am afraid this does not make for
a correct comparison because I was
never Chairman of the Judiciary Com-
mittee during any of the President’s
first 2 years in office.

I am glad to say that the proper com-
parison is not, as they say, about me.
During the first 2 years of President
Clinton’s first term, when Senator
BIDEN was chairman of the Judiciary
Committee, the Senate confirmed 127
judicial mnominees. Senator BIDEN
achieved this record despite not receiv-
ing any nominee for the first 6 months.
In fact, Senator BIDEN’s first hearing
was held on July 20 of that year, more
than a week later than the first hear-
ing this session, which occurred on
July 11, 2001.

Clearly, getting started in July of
year one is no barrier to the confirma-
tion of 127 judges by the end of year
two, but we have confirmed only 73
nominees in this session.

Senator BIDEN’s track record during
the first President Bush’s first 2 years
also demonstrates how a Democrat-led
Senate treated a Republican President.
Then-Chairman BIDEN presided over
the confirmation of all but five of
President Bush’s 75 nominees in that
first 2-year session. Chairman THUR-
MOND’s record is quite similar. The con-
trast to the present could hardly be
more stark.

We are about to close President
Bush’s first 2 years in office having
failed the standards set by Chairmen
BIDEN and THURMOND, and that is noth-
ing over which to be proud.

Some discredit Justice Owen’s nomi-
nation by pointing to the few Clinton
judges who did not get hearings when I
was chairman, especially Jorge Rangel
and Enrique Moreno from Texas. But
that is not fair to me, and not truthful,
and it has nothing to do with Justice
Owen. Neither of those nominees had
support of their home State Senators,
and there were good reasons. This pre-
vented me from scheduling a hearing
for them and would have prevented any
chairman, including Chairman LEAHY
presently, from holding hearings.

In fact, these nominees lacked home
senator in part because President Clin-
ton ignored the Texas Senators and the
Texas nominating commaission in mak-
ing their nominations. It was a legiti-
mate complaint and one that my Dem-
ocrat colleagues repeat now. Our proc-
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ess is when both State senators are
against a judgeship nominee from their
State, that judgeship nominee will not
g0 anywhere.

This practice is not one I put in
place. It was put in place under the
Democrat leadership of this Judiciary
Committee. Today, Democrat Senators
from the State of North Carolina, Cali-
fornia, and Michigan have prevented
the Judiciary Committee presently
from holding hearings on six of Presi-
dent Bush’s nominees.

One final point on Rangel and
Moreno and, for that matter, any of
the Clinton judges confirmed or not: I
am not a betting person, but if I were,
I would bet that neither would trade
places with Charles Pickering.

As important as anything we do is
the way the Committee has treated the
so-called controversial nominees. Their
records have not only been damaged
and distorted, they have been turned
completely upside down, 180 degrees
from the truth.

Charles Pickering came to this com-
mittee with a four-decades-old record
of working in favor of civil rights. He
testified against the Imperial Wizard of
the Ku Klux Klan in the 1960s, at a
time when doing so put him, his wife,
and his children smack in the cross-
hairs of a violent and unforgiving ter-
rorist organization. That was an act of
real bravery motivated by his belief in
doing right.

But what happened? The hearing
room and the subsequent fundraising
letters echoed with the word ‘‘racist.”
Charles Pickering’s record was com-
pletely turned upside down.

Judge Brooks Smith’s true history
fared no better. Judge Smith had a rep-
utation for going out his way to assist
women in the legal profession. Judge
Smith received the Susan B. Anthony
Award because of ‘‘his commitment to
eradicating gender bias in the court
system.” But Judge Smith’s opponents
did not talk about that. In fact, they
worked hard to create an impression
exactly opposite by focusing not on his
work as a judge but on his previous
membership in a small men’s fishing
club. Never mind that Susan B. An-
thony Award.

I might add, Mr. President, that we
are pleased that Judge Smith won the
approval of the vast majority of the
Senators when he was given a chance
to be heard on the floor after long
delay. I think it would be fair to give
that same chance to Priscilla Owen,
and I think she would fare just as well
as Judge Brooks Smith.

Today, we decided the fate of another
so-called controversial nominee, and
once again there is a 180-degree dis-
connect from the truth of Priscilla
Owen’s record and the yarn being
woven around it. We heard today about
the same handful of cases—a very few
of Owen cases out of thousands. And,
by the way, not only have Owen oppo-
nents selected only a few cases, ignor-
ing many, they have distorted the
cases they do cite.
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Today, we heard again the stale rhet-
oric that Justice Owen fails plaintiffs,
from those who are more interested in
being more just to plaintiffs—to make
it more to the point, the plaintiff’s
trial lawyers who are their strong sup-
porters.

In fact, there are several leading
cases that Justice Owen’s detractors
ignore in which she ruled for plaintiffs
and against manufacturers and physi-
cians. Think about it. Sometimes a
company or employer may be right,
under the law. Now, I know there are
those on the other side of the aisle who
think that just cannot be, as they are
adamantly work on behalf of the plain-
tiff’s trial lawyers. Sometimes busi-
nesses are right.

Of course, much of the opposition of
Justice Owen has been driven by inter-
est groups that advocate for the right
to abortion. And this is becoming tre-
mendously dominant on the Demo-
cratic side because of these outside
special interest groups that have im-
mense power. Millions and millions of
dollars are put into People for the
American Way and other pro-abortion
groups to advocate just this cause. It is
terrifying to have these groups against
you, but it is the right thing to stand
up against them when they are wrong.
In this case, they have been wrong.

These groups have said they want
judges on the bench who will read and
apply and follow the Supreme Court
cases in the area of the right of pri-
vacy, especially in the landmark cases
of Griswold, Roe, and Casey. Yet here
we have Justice Owen, the first nomi-
nee we have considered in this session
who as a judge read those cases, cited
them, quoted them, applied them, has
followed them. Yet her record was so
distorted as to make it seem she was
against abortion when, to this day, I
don’t know where she stands on that
particular issue.

Justice Owen researched the case law
of abortion and has faithfully incor-
porated Supreme Court rulings into her
decisions on a related topic in an infe-
rior court. This shows the application
of precedence that should satisfy any-
one interested in upholding the Su-
preme Court’s abortion decisions or
any other decision. It was the right
thing for her to do because she was
bound by the law of the land. Frankly,
as much as some pro-life people may
not like that, she upheld the law,
which is what she should have done.

Yet here she was defeated this morn-
ing, primarily on that single issue,
when it really was not an issue. But it
was distorted, and it was manipulated,
and it was used against her in, frankly,
a very despicable way.

Of course, Justice Owen’s critics are
not praising her for following the Su-
preme Court law. They are attempting
to portray her as a judicial activist.
The truth is, she is a judicious judge
who never digresses from the rules of
precedence and legal construction. She
always grounds her decisions in bind-
ing authority or judicial rules of deci-
sion.
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Of course, the charge that she is a ju-
dicial activist is a cynical trick of
words from Washington special interest
lobbyists, liberal special interest lob-
byists, as well as their well-funded al-
lies in Texas who have made their ca-
reers taking positions without letting
the words of the Constitution stand be-
tween them and their political objec-
tives.

The people of Texas, almost 84 per-
cent of them, voted for Priscilla Owen
to be reelected to the State supreme
court. So she has the vast majority of
the people of Texas who know what a
high quality person she is. Yet these
people today, the people on the com-
mittee, ignored all of that.

Why are they doing so? Ironically
enough, they are doing so because they
do not like the Texas statute requiring
parental notice in cases of abortions
for children. Justice Owen voted to
give the statute some meaning. It was
a poorly drafted statute where they
tried to please everybody, and that is
always a bad statute. As she explains
in brilliant fashion in her written re-
sponses to the questions of Senators,
Justice Owen sought to find that mean-
ing in Supreme Court cases that in-
formed the Texas legislators in adopt-
ing the notice law.

This is what any good lawyer would
try to do or would know to do, let
alone a good judge. She sought to give
the lower courts in her State that were
reaching diverse results, county to
county, Supreme Court guidance.

Even Planned Parenthood’s lawyer
understood this. She said in a 2000
interview:

A lot of what the Supreme Court is doing
is giving guidelines to the lower courts on
how to interpret the parental notification
law.

Justice Owen’s opponents think a
minor should always be able to avoid
the Texas legislators’ standards. It is
the groups allied against Justice Owen
who are the judicial activists here, the
ones who are looking to achieve in the
courts an outcome that is at odds with
the law passed by the duly elected leg-
islators of the State of Texas.

The Texas legislature did not pass a
judicial bypass law with some excep-
tions. They passed a parental notice
law, and they stated that they intended
the court-granted exceptions to be
rare. And, in fact, in practice they are
rare.

This is what Justice Owen’s oppo-
nents cannot stomach. So here they
are in our midst. But why? The truth is
that while my colleagues’ vote are en-
tirely about an abortion litmus test, I
fear the opposition to Justice Owen
from the abortion lobby is not at all
about abortion rights, because abortion
rights are affected by a mere notice
statute. The opposition to Justice
Owen is not really about abortion
rights, it is about abortion profits.

Simply put, the abortion industry is
opposed to parental notice laws be-
cause parental notice laws place a hur-
dle between them and the profits from
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the abortion clients—not the girls who
come to them but the adult men who
pay for these abortions. These adult
men, whose average age rises the
younger the girl is, are eager not to be
disclosed to parents, sometimes living
down the street.

At $1,000 per abortion and nearly 1
million abortions per year, the abor-
tion industry is as big as any corporate
interest that lobbies in Washington.
They not only ignore the rights of par-
ents, they also protect sexual offenders
and statutory rapists.

And who are the lobbyists for the
abortion industry? They are exactly
the same cast that launched an attack
on Justice Owen. One wonders, as col-
umnist Jeff Jacoby did in the Boston
Globe:

Who are the extremists on this issue?

Who is out of the mainstream? It is
certainly not Justice Owen. Eighty-two
percent of the American people favor
consent and notice laws such as Justice
Owen interpreted. In fact, 86 percent in
the State of Illinois favor these laws.

I will say it again. While my col-
leagues are applying an abortion lit-
mus test, the assault against Justice
Owen from the outside groups was not
about abortion rights, it was about
abortion profits. It is not about a wom-
an’s right to an abortion. It is about
assailing parental laws that threaten
the men who pay for abortions. It is
whether parents should at least know—
not even consent to, but just know
when a minor child is having an abor-
tion paid for by an adult.

But there is another interest at play
here. Justice Owen was also opposed by
the trial lawyers—I should say the
plaintiff’s trial lawyers. It is they who
keep score over judges and how they
rule on consumer, environmental, and
personal injury cases, all of the areas
of the law from which they most profit.
And it is the trial lawyers, who most
fund the special interest groups, who
oppose all of President Bush’s nomi-
nees.

I have to say, I know a number of
these great plaintiff’s lawyers, and a
number of them are very upstanding
people. But unfortunately, the vast
majority are more interested in mak-
ing sure they can continue to get big
verdicts than they are in doing what is
just.

I do not want to malign those who
are decent, honorable plaintiff’s law-
yers. I was one of those myself, as well
as a defense lawyer. But I could not
stomach this type of attitude towards
the law that some of them are pushing.

In almost infantile fashion, they
would portray Justice Owen as pro-this
or anti-that. Professor Victor
Schwartz, a leading authority on torts
in this country, addresses this in a let-
ter he sent the Judiciary Committee.
After reviewing Justice Owen’s record,
this tort law expert concludes that
Justice Owen cannot be described as
pro-defendant or pro-plaintiff.

The truth is that Justice Owen func-
tions as any judge should, as an unbi-
ased umpire. As an umpire, Justice
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Owen calls the balls and the strikes as
they are, not as she alone sees them
and not as she wants them to be. It is
silly to suggest she is pro-bat or pro-
ball, pro-pitcher, or pro-batter. Of
course, trial lawyers and those who
shill for them have an interest in Jus-
tice Owen’s score.

As she said in her hearing, she is
blind to rich or poor without turning a
blind eye to equity. Any Senator who
met her or who attended her hearing or
who read the letters from those who
know her would not question her com-
passion and fairness.

I hoped that no Senator would cast a
vote who did not meet her or who did
not attend the hearing. But unfortu-
nately I know some did.

Let’s speak truth to power. Justice
Owen was picked to be opposed because
she is a friend of President Bush from
Texas. She was opposed by an axis of
profits. This axis of profits combines
the money of trial lawyers and the
abortion industry to fund these Wash-
ington special interest groups and
spreads its influence to the halls of
power in Washington and in State
courts across this country.

As an aside, some estimate that one
of these lobbying groups rakes in some-
where between $12 million and $15 mil-
lion a year from the Hollywood crowd
and others, especially the trial lawyers
in this country. There is nothing on
our side that even comes close to that
to be able to correct the record.

The opposition against Justice Owen
is intended not only to have a chilling
effect on women jurists that will keep
them from weighing in on exactly the
sorts of cases that most invite their
participation in their perspectives as
women, but also on all judges in all
State courts who rule on cases that
trial lawyers want to win and cash in
on.

Today’s vote besmirched a model
young woman from Texas who grew up,
worked hard, and did all the right
things, including repeatedly answering
the call of public service at a sacrifice
of personal wealth and family. I might
add, she was one of the top lawyers in
the country. She worked for one of the
top law firms in the country. She was
doing very well financially many times
over what she makes as a Texas Su-
preme Court justice. She was a single
mother who was raising her child. She
goes to a church. She is in the choir in
her church and helps to lead the choir.
She is a decent, honorable person, and
she is about as nonpolitical as anybody
I have ever seen come before the Sen-
ate Judiciary Committee. Yet she has
been treated very poorly indeed.

Today my Democrat colleagues voted
against the American promise—the
promise that anyone who works hard
can serve the public trust. Such a vote,
in my opinion, should not have taken
place anywhere but in the light of the
Senate floor, where 100 Senators would
have the right to determine whether
this fine woman should or should not
sit on the Fifth Circuit Court of Ap-
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peals. I have to say it should have
taken place in the light of the Senate
floor and not in the shadows of the Ju-
diciary Committee.

I fear, as a result of the Owen vote, a
sword of Damocles has fallen on the
Senate in its role of advice and con-
sent. I hope the American people will
repair the damage done to the Con-
stitution when they vote in November.

Let me just say that when I ran for
President, and I was one of those who
was in the race with President Bush—
whom I grew to love and respect as I
was running with him or against at the
time. I thought he was terrific
throughout the process. I raised the
issue of the importance of keeping the
Federal judiciary independent, how im-
portant it is that we get the best peo-
ple for these judgeship positions.

I have been on this Senate Judiciary
Committee for 26 years, and I have to
tell you I have not seen a better nomi-
nee come before the Judiciary Com-
mittee than Priscilla Owen. Of all the
sitting judges that President Bush has
nominated she is the clearly the best.

Not only is she an honorable person,
but she handled herself very well at her
hearing. She took a litany of bad com-
ments from some Democrats with
aplomb. She was very judicious in her
approach. I have to tell you, she is one
of the best people I have met in my
whole time in the Senate. Yet she was
treated in a shabby fashion—I think
just to hurt the President, in some
ways.

But, even more important than that,
it was to satisfy these despicable—in
this case, outside special interest
groups that are extreme and far to the
left of the American people. They want
only people who agree with them on
the courts, and do not abide with any-
body who doesn’t agree with them, and
they have immense wealth behind
them to be able to distort the wonder-
ful record of a person such as Priscilla
Owen.

I ask unanimous consent to have
printed in the RECORD a statement of
Senator ZELL MILLER, a Dear Colleague
letter by myself concerning the New
York Times editorial that I mentioned,
and my published letter to the New
York Times published today.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MILLER VOICES SUPPORT FOR TEXAS NOMINEE

WASHINGTON, DC.—U.S. Senator Zell Miller
(D-GA) today issued the following statement
on judicial nominee Priscilla Owen, whose
nomination is expected to be voted on by the
Senate Judiciary Committee on Thursday.

“Justice Owen enjoys bipartisan support in
her home state of Texas, and she is a quali-
fied jurist. I will support her nomination and
I believe she deserves a vote by the full Sen-
ate. I really hope we will not begin the trend
of rejecting nominees over narrow, single-
issue litmus tests.”

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, September 4, 2002.

DEAR COLLEAGUE: I am taking the unusual

step of writing to the entire Congress be-
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cause I am outraged about an untruthful and
misleading attack on Justice Priscilla Owen
that appeared on today’s New York Times
editorial page. I am deeply concerned that
such misinformation, if given serious weight
by the country’s decisionmakers, could un-
dermine the integrity both of the judiciary
and the branch of government in which we
are privileged to serve.

As you know, Justice Owen is a Texas Su-
preme Court Justice whose nomination to
the Fifth Circuit Court of Appeals is cur-
rently pending before the Senate Committee
on the Judiciary. The editorial, entitled
“The Wrong Judge,’”” wrongly accuses Justice
Priscilla Owen of being ‘‘far from the main-
stream.”” No doubt that charge will stun
Texas voters, who have twice elected her
overwhelmingly to statewide office. It
should also shock all of us who serve in Con-
gress and who therefore know that Justice
Owen, whom the American Bar Association
has unanimously rated ‘“‘well qualified” (its
highest rating), undoubtedly fits well in the
mainstream of American thought. If de-
feated, Justice Owen will become the first
judicial nominee with the ABA’s highest rat-
ing to suffer that fate.

The editorial also falsely claims that Jus-
tice Owen has ‘‘ignored statutory language
and substituted her own views.” In truth, her
record of applying the law as written is
among the very best of any judicial nominee
ever presented to the Senate. This is particu-
larly true in her decisions concerning the
Texas law requiring parental notification
when their minor children obtain abortions.
Contrary to the editorial, no one’s right to
choose was implicated, only the right of par-
ents to have knowledge of, and an oppor-
tunity for involvement in, one of the most
important decisions of their children’s lives.
In those cases, Justice Owen did exactly
what any restrained judge should do: She ap-
plied the Texas statutory law as directed by
the Supreme Court’s cases including Roe v.
Wade. Ironically, it is Justice Owen’s oppo-
nents—the ones who accuse her of being an
activist—who would have her ignore the leg-
islature and the Supreme Court in order to
reach a political result.

The New York Times uses similarly flawed
analysis when it accuses Justice Owen of
“reflexively’ deciding cases in favor of
“manufacturers over consumers, employers
over workers and insurers over sick people.”
This charge is not only factually without
basis, but also belies the accusation of ‘‘ac-
tivism.”” Only someone obsessed with out-
comes—rather than the law governing the
particular cases—would be compelled by a
mere counting up wins and losses among par-
ties who have appeared before a judge. Work-
ing as a judge is like being an umpire; Jus-
tice Owen cannot be characterized as pro-
this or pro-that any more than an umpire
can be analyzed as pro-bat or pro-ball. A
judge’s job is to apply the law to the case at
hand, not to mechanistically ensure that
court victories go 50/50 for plaintiffs and de-
fendants, consumers and corporations.

I endorse the words of my friend Senator
Biden, a former Chairman of the Judiciary
Committee, who said some years ago that:
“‘[Judicial confirmation] is not about pro-life
or pro-choice, conservative or liberal, it is
not about Democrat or Republican. It is
about intellectual and professional com-
petence to serve as a member of the third co-
equal branch of the Government.”

The New York Times’ attack on Justice
Owen’s ‘‘lack of sensitivity to judicial eth-
ics” is also contrary to the facts. Justice
Owen went above and beyond the Texas eth-
ics rules in her last election, voluntarily set-
ting her own stricter guidelines for fund-
raising. She has also advocated reforming
the Texas judicial elections process in order
to protect the integrity of the courts.
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Ironically, the editorial attempts to deploy
against Justice Owen the words of one of her
biggest supporters, Alberto Gonzales, Presi-
dent Bush’s White House Counsel. Judge
Gonzales served with Justice Owen on the
Texas Supreme Court and has written pub-
licly that she is ‘‘extraordinarily well quali-
fied to serve as a judge on the federal appeals
court.” Rather than focus on his ringing en-
dorsement, however, the New York Times in-
stead sensationalizes a disagreement that
Judge Gonzales had not with Justice Owen,
but rather with a whole group of judges who
filed a dissenting opinion in a case involving
the Texas parental consent law.

Last but not least, the editorbial blames
the Bush Administration for not getting the
message ostensibly sent by the defeat of
Judge Charles Pickering that it should not
nominate any ‘‘conservatives.” It seems to
imply some connection between Pickering
defeat and the nomination of Justice Owen.
If the editorial board would have done its
homework, however, it would have learned
that Justice Owen was nominated two weeks
before Judge Pickering was nominated and
ten months before he was defeated by a
party-line vote in the Judiciary Committee.

Justice Owen is an excellent judge. Her
opinions, whether majority, concurrences or
dissents, could be used as a law school text
book that illustrates exactly how an appel-
late judge should think, write, and do the
people justice by effecting their will through
the laws adopted by their elected legisla-
tures. Justice Owen clearly approaches these
tasks with both scholarship and mainstream
American common sense. If the Congress of
the United States cannot, in all its power
and wisdom, detect these qualities and dis-
entangle them from the ill-considered asser-
tions of a powerful newspaper—inspired not
by facts but by left-wing Washington special
interest groups—then our institution is in
trouble.

I hope you will join me in informing the
American people of the truth surrounding
the nomination of Justice Owen and in warn-
ing them of the grave danger posed by an un-
informed politicization of the federal judici-
ary.

Sincerely,
ORRIN G. HATCH.

[From the New York Times, Sept. 5, 2002]
THE RIGHT JUDGE

WASHINGTON, DC,
September 4, 2002.

To THE EDITOR: ‘“‘The Wrong Judge’ (edi-
torial, Sept. 4) accuses Justice Priscilla R.
Owen, President Bush’s nominee to the
United States Court of Appeals for the Fifth
Circuit, of being ‘‘far from the mainstream.”’
No doubt that charge amuses Texas voters,
who have twice elected her overwhelming to
statewide office.

You also assert that Justice Owen has
“substituted her own views” for the law. In
fact, her record of applying the law as writ-
ten is among the best of any judicial nomi-
nee ever presented to the Senate. This is par-
ticularly so in her decisions concerning the
Texas law requiring parental notification
when minors obtain abortions. In these
cases, the right to choose was not impli-
cated, only the right of parents to know.
Justice Owen applied the Texas law as di-
rected by the Supreme Court’s cases, includ-
ing Roe v. Wade.

You also attack Justice Owen’s ‘‘lack of
sensitivity to judicial ethics.” Justice Owen
went above and beyond the Texas ethics
rules in her last election, voluntarily setting
her own stricter guidelines for fund-raising.
She has advocated reforming the Texas judi-
cial elections process.

ORRIN G. HATCH,
Senator.
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Mr. HATCH. Mr. President, it is real-
ly starting to get to me that because of
special interest control of this body,
abortion is becoming a single litmus
test issue on the part of a number of
Senators in this body—not all, thank
goodness, on either side, but a number
of Senators. It is an important issue.
There are very sincere people on the
pro-choice side. There are very sincere
people on the pro-life side. Both sides
deserve consideration and respect.

When we get to where one single
issue will determine whether a person
can serve in a position in this country,
such as a Federal judgeship, we know
this country is in trouble; that is,
whether it comes on this side or it
comes on that side.

I can remember when Reagan was the
President and we had control of the
committees. There was a constant be-
rating of us because they thought we
might have abortion as a single litmus
test issue. The fact of the matter is, we
didn’t. I know the question was never
even asked because I know who did the
betting. He happened to be a former
staff member of mine. He never asked
that question. They might have
thought they had somebody who was
pro-life, but they never asked that
question. That was not even a consider-
ation in the questions. They found out
that a number of their people whom
they nominated and who were con-
firmed were pro-choice.

During the Clinton years when I was
chairman of the committee, I would
not allow that single litmus test to be
used on our side because I don’t believe
any single litmus test should be used in
any way with regard to the Federal ju-
diciary. The fact that I might disagree
with a nominee on an issue that is im-
portant to me is somewhat irrelevant
unless there are other really justifiable
reasons for voting against the person.

I am finding that basically justifiable
reasons depend an awful lot on how
much force is brought to bear by out-
side interest groups who are basically
supportive of the pro-abortion side. I
have had folks on other side say it is a
litmus test. Thank goodness, not
many.

But that is why they wanted to keep
Priscilla Owen from coming to the Sen-
ate floor—because Priscilla Owen
would have passed on the Senate floor,
would serve very well on the Fifth Cir-
cuit Court of Appeals, I think would
please both sides of this body because
of the very decent person she really is,
because of the great legal scholar she
is, and because of the honest and up-
right person she is.

We have lost that opportunity for
this year. But I can tell the American
people that if they will support Presi-
dent Bush, and if we can get control of
the Senate, Priscilla Owen will make it
through because she will at least have
a vote. I believe she will make it
through.

In that regard, I am very appre-
ciative of the endorsement of the Sen-
ator from Georgia, Senator ZELL MIL-
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LER, of her right to have a vote on the
floor and his statement that he would
vote for her—a Democrat Senator. I
think he recognizes that this body is
becoming very polarized. It is becom-
ing a body that may not be a great
body anymore, if we keep going this
way, because we are polarizing our-
selves to where single litmus test
issues can determine whether or not we
vote and do what is right.

Frankly, we ought to be doing what
is right regardless of any single litmus
test issue. I know there are some on
both sides who believed otherwise. But
I think they are a distinct minority.
But on the Judiciary Committee on
this issue of abortion, I have to admit
that it is coming down to the point
where it is a prime issue.

My colleagues on the other side of
the aisle will say they voted for people
who are pro-life. That is true, because
you can only do this so many times to
a President’s nominee. You can’t get
away with it very often. I hope they
don’t get away with it with regard to
Justice Priscilla Owen. She deserves a
vote on the floor.

I have to say I am reaching a point in
my tenure here where I am so sick and
tired of the politics of this body on ju-
dicial nominations. I am so sick and
tired of the way people are treated
here. That is on both sides from time
to time. I really believe, barring just
cause, that every President’s nominee
for the Federal judiciary—at least for
the Circuit Courts—ought to be given a
vote on the Senate floor regardless of
what the Senate Judiciary Committee
does. If the committee votes a person
down, that should be given tremendous
weight; no question about it—in this
case as well. But the fact of matter is
that at least the Constitution says we
should have a right to consent. And it
doesn’t mean 10 Senators, it means 100
Senators. I believe that would be only
the fair way to do it. I really believe it
ought to be done whether a President
is Republican or Democrat.

I wish I had made that suggestion. I
did allude to it on more than one occa-
sion on the floor during the last 6 years
of President Clinton’s tenure.

I have heard nothing but bad-
mouthing about what Republicans did
to President Clinton’s nominees, even
though half of the Federal judiciary
today are Clinton judges and President
Clinton himself told me that I treated
him fairly. Let me tell you, there is no
reason for that. President Reagan got
382 Federal judges through and con-
firmed. That is the most in history. He
had 6 years of a Republican Senate—his
own party—to help him to do that.
President Clinton got 377 through—vir-
tually the same number—and he had 6
years of a Republican Senate, an oppo-
sition party Senate which helped him
to do that. I know. I was chairman dur-
ing those 6 years. He was treated very
fairly.

There are always those who do not
make it, I have to admit. There is al-
ways a complaint about that. But that
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is true whether it is Republican control
of the committee or Democrat control
of the committee. I would stack up our
record on getting Clinton judges
through against any record of the
Democrats with regard to Reagan or
Bush nominees.

Frankly, we are talking about circuit
court nominees here who have been sit-
ting on the nominations list now for
over a year and half, some of the finest
nominees in history—just to mention a
few, John Roberts is being considered
as a Supreme Court Justice—whether
they are Democrats or Republicans. He
is one of the two or three top appellate
lawyers in the country who I don’t
think has an ideological bent.

How about Miguel Estrada, the first
Hispanic to ever be put on the Circuit
Court of Appeals for the District of Co-
lumbia? I don’t believe he would be
anything but one of the finest judges in
the country; Michael McConnell, who
is considered one of the two or three
greatest constitutional experts in the
country—a law professor.

You could go right on down the line.
Deborah Cook; Jeffrey Sutton. They
have all been sitting there for a year
and a half because the Senate Judici-
ary Committee will not act on them.

I have a commitment from Senator
LEAHY, and I am going to rely on that
commitment, that he would get
McConnell and Estrada through not
only the committee but through the
floor before the end of this session. We
are running out of time. If he did that,
certainly I would be very pleased. I
take him at his word that he will try to
do that. Those are two of the finest
people we could possibly have as judges
in this country.

I am hopeful that we will have that
done before the end of this year. It is
the right thing to do. I hope we can get
John Roberts, Sutton, Cook, and others
who have been sitting there for a year
and half who I think have been very
badly treated. There is no reason not,
other than they know how brave all
these people are.

I suspect they think they can ascer-
tain how they are going to rule on the
bench once they get there. Frankly,
nobody knows how that is going to
work once the person gets a lifetime
appointment.

Let me just say again that one-half
the Federal judiciary are Clinton
judges. There is little or no reason for
any complaint on the other side, even
though, yes, there were some who
didn’t make it at the end, just as there
are always 50 or more who didn’t make
it who were Republican nominees at
the end of the first Bush administra-
tion.

By the way, John Roberts was nomi-
nated by the first President Bush. He is
still sitting there. He is one of the two
best appellate lawyers in the country
just sitting there for a year and a half.

I might add that others, as well, have
been nominated twice now and are just
still sitting there after more than 10
years.
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So it is time to get this out of the
realm of politics and start doing what
is right; and that is, the President has
a right to nominate, which is the
greater power. We have a right to con-
firm or not confirm, but that ought to
be done on the Senate floor, not by 10
people who basically are, in my opin-
ion, by and large, doing the bidding of
these outside groups who have tremen-
dous sway because of their money.

Mr. President, I yield the floor.

Mr. LEAHY. In less than 15 months
the Judiciary Committee has favorably
reported 80 judicial nominees and voted
not to report 2.

Four conservative, Republican
women have already been reported and
three have been confirmed by the Sen-
ate: Sharon Prost to the Federal Cir-
cuit; Edith Brown Clement to the 5th
Circuit, who was the first nominee to
the 5th Circuit to get a hearing in
seven years, since 1994; Julia Smith
Gibbons to the 6th Circuit, who was the
first nominee to the 6th Circuit to get
a hearing in almost 5 years; and today
the Committee voted unanimously to
report Judge Reena Raggi, who is nom-
inated to a vacancy on the 2d Circuit.

In addition, approximately a dozen
more conservative, Republican women
have already been confirmed to the
Federal District Courts, including:
Karen Caldwell, E.D. KY; Laurie Smith
Camp, D.C. NE; Karon Bowdre, N.D.
AL; Julie Robinson, D.C. KS; Marcia
Krieger, D.C. CO; Callie Granade, S.D.
AL; Cindy Jorgenson, D.C. AZ; Joan
Lancaster, D.C. MN; Cynthia Rufe, E.D.
PA; Joy Flowers Conti, W.D. PA; and
Amy St. Eve, N.D. IL.

I appreciate that the Administration
and Republicans are disappointed with
the outcome of the vote on the nomina-
tion of Priscilla Owen. I want to accord
other Senators respect and, in these
circumstances, some leeway in their
comments—even as those comments
are directed personally at me and other
Senators on the Judiciary Committee.

In response to their protestations, as
if there were anything improper in the
Judiciary Committee’s consideration
of the nomination of Priscilla Owen, I
note that the salient difference be-
tween the vote on Justice Owen and
the six and one-half years that pre-
ceded the change in majority is that
Justice Owen was given a thorough and
fair hearing, the Committee had a pub-
lic, open and extensive debate and the
nomination was then voted upon in
public session. That was not true for
more than a dozen nominees to vacan-
cies on our Courts of Appeals over the
last several years—several of which
were left pending without a hearing or
a vote for months and years. Here are
just a few of those circuit court nomi-
nees with “Well Qualified’’ peer review
ratings from the ABA that the Repub-
lican-controlled Judiciary Committee
never accorded a vote:

James Duffy, nominated to the Ninth
Circuit; Kathleen McCree-Lewis, nomi-
nated to the Sixth Circuit; Enrique
Moreno, nominated to the Fifth Cir-
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cuit; James Lyons, nominated to the
Tenth Circuit; and Robert Cindrich,
nominated to the Third Circuit. Oth-
ers, like Allen Snyder, nominated to
the DC Circuit, were given a hearing
but was never given a Committee vote,
up or down. These and scores of other
nominees of the past President were
defeated by the Republican decision to
deny them Committee votes.

Republicans’ preferred method for
“defeating” more than 50 circuit and
district court nominees rated ‘‘highly
qualified” and ‘‘qualified” by the ABA
and those with significant professional
credentials was to deny them hearings
and, for some who had hearings, to
deny them Committee consideration.

To those Senators who are now con-
tending that the ideology and possible
activism of judicial nominees should
have no place in Senators’ consider-
ation, I ask them to start by reviewing
their own records of opposition to
President Clinton’s nominees, includ-
ing their own votes against nominees
professionally qualified. Those who
voted against Margaret McKeown, Mar-
sha Berzon, Sonia Sotomayor, Rose-
mary Barkett and Merrick Garland,
Ray Fisher, Richard Paez, William
Fletcher and Timothy Dyk to the
Courts of Appeals, as well as those who
held up any vote on Allen Snyder,
Bonnie Campbell and the others, could
ask themselves what standards they
applied in so doing. The same question
can be asked with respect to those who
opposed and voted against Margaret
Morrow, Gerry Lynch, Mary
McLaughlin, Ronnie White, Ann Aiken
and those who held up any consider-
ation of Clarence Sundram or Fred
Woocher and the scores of nominees
never allowed a hearing.

I do not wish to embarrass other Sen-
ators, but I am struck by how the
statements I have heard today are
wholly inconsistent with votes and ac-
tions in the years in which they were
delaying, opposing and voting against
the moderate judicial nominations of a
President on another political party.

I raise this consideration not as a
matter of tit for tat, for we have as-
siduously avoided payback, but because
it is Republicans who are trying to
change their history and pretend that
they did not oppose nominees based on
what they perceived to be the ideolog-
ical outlook of the nominees.

I am reluctant to quote my col-
leagues on the other side of the aisle
who are saying something very dif-
ferent now than they said in the prior
six years when they were blocking judi-
cial nominees, but in light of the at-
tacks on the Committee, some context
is necessary to understand the hollow-
ness of the charge that Committee
members acted unfairly, inappropri-
ately or in some unprecedented fashion
in their consideration of the nomina-
tion of Justice Priscilla Owen.

For example, in 1996, one Republican
said that he ‘‘led the fight to oppose
the confirmation of [two judges] be-
cause their judicial records indicated
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that they would be activists who would
legislate from the bench.”” While we
may differ on whether a judge’s record
evidences judicial activism, Repub-
licans can hardly now be saying that
such inquiry is inappropriate.

Another Republican Senator argued
in 2000 in defense of his record of stall-
ing Senate consideration of judicial
nominees voted out of the Judiciary
Committee that having ‘‘strong quali-
fications and personal attributes,”
being ‘‘fine lawyers [who] are tech-
nically competent’” was not the test.
He said then: “My concern is with their
judicial philosophies and their likely
activism on the court. . . . Judicial ac-
tivism is a fundamental challenge to
our system of government, and it rep-
resents a danger that requires constant
vigilance.”” He went on to say that the
Senate should not defer to the Presi-
dent ‘‘if there is a problem with a se-
ries of decisions or positions [judicial
nominees] have taken.”

Another Republican Senator said in
1998 that the Republicans were ‘‘not
abusing our advise and consent power.
As a matter of fact, I don’t think we
have been aggressive enough in uti-
lizing it to ensure that the nominees to
the Federal Bench are mainstream
nominees.”’

Yet another Republican said in 1994:
“My decision on a judicial nominee’s
fitness is based on my evaluation of
three criteria: character, competence
and judicial philosophy—that is, how
the nominee views the duty of the
court and its scope of authority.”

There are numerous other examples,
of course, but these suffice to make the
point.

I ask that my full statement in oppo-
sition to the nomination of Justice
Owen from the Judiciary Committee
consideration be included in the
RECORD at the end of these remarks. It
focuses on the merits of the nomina-
tion, as did Senator FEINSTEIN, Senator
KENNEDY, Senator SCHUMER, Senator
DURBIN and Senator DEWINE. A few of
the statements in the two-hour debate
before the Committee were not helpful
to a reasoned debate, but by and large
the Committee debate was on the mer-
its. That followed an extensive hearing,
that lasted six hours, which Senator
FEINSTEIN chaired fairly and patiently.
A thorough hearing and a fair vote is
what Justice Owen’s nomination re-
ceived from the Committee.

The name-calling, threats, tactics of
intimidation and retaliation are not
helpful to the process. Holding up im-
portant legislative initiatives is harm-
ful. Holding up ‘‘the comma bill”’ and
threatening Democrats that they will
be barred from Air Force One are silly.

Today the Senator Judiciary Com-
mittee reported a conservative Repub-
lican nominee to the Senate for a va-
cancy on a Court of Appeals. This
nominee, Judge Reena Raggi, was first
appointed by President Reagan and she
came before the Committee with
strong bipartisan support and without
the divisive controversy that accom-
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panies so many of President Bush’s cir-
cuit court nominees. Judge Raggi was
reported out unanimously today. In-
deed, since the change in majority less
than 15 months ago, the Committee has
worked hard to report 80 judicial nomi-
nees to the Senate. They include a
number of very conservative judges.

I have made suggestions to the White
House for improving the nominations
and confirmations processes but those
suggestions continue to be rebuffed. I
wish the White House would work with
us rather than stridently insist on
seeking to skew the federal courts
ideologically.

———————

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Mr. President,
I rise today to speak about hate crimes
legislation I introduced with Senator
KENNEDY in March of last year. The
Local Law Enforcement Act of 2001
would add new categories to current
hate crimes legislation sending a sig-
nal that violence of any kind is unac-
ceptable in our society.

I would like to describe a terrible
crime that occurred in August 2001 in
St. Paul, MN. Two men leaving a Ku
Klux Klan rally attacked a four year
old boy of mixed race. The attackers
pushed the boy off his bicycle, yelled
racial epithets, and punched the child
in the side of the head.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act of 2001 is now a sym-
bol that can become substance. I be-
lieve that by passing this legislation
and changing current law, we can
change hearts and minds as well.

———
SITTING DUCKS

Mr. LEVIN. Mr. President, last week
the Violence Policy Center, VPC, re-
leased a report entitled Sitting Ducks
detailing the danger of the .50 caliber
sniper rifle as a terrorist threat to,
among other things, refineries and haz-
ardous-chemical facilities. According
to the VPC’s report, the .50 caliber
sniper rifle, equipped with explosive or
armor-piercing ammunition, is capable
of hitting a target accurately from
more than a thousand yards away mak-
ing it well suited to attack fuel tanks
and other high-value targets from a
distance.

The VPC report highlights the dan-
ger of a .50 caliber sniper rifle being
used in a simple conventional attack
with potentially disastrous results.
The weapon is not only readily avail-
able, ‘“‘low technology’, but a .50 cal-
iber sniper rifle is so powerful that it
has been said to be able to wreck sev-
eral million dollars’ worth of jet air-
craft with one or two dollars’ worth of
ammunition.

Despite its obvious power, under cur-
rent law .50 caliber sniper rifles are no
more regulated than hunting rifles.
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That is why I cosponsored Senator
FEINSTEIN’s ‘‘Military Sniper Weapon
Regulation Act,” S. 505. This bill would
change the way .50 caliber guns are
regulated by placing them under the
requirements of the National Firearms
Act. This action would subject these
weapons to the same regimen of reg-
istration and background checks to
which other weapons of war, such as
machine guns, are currently subjected.
This is a necessary step to assuring the
safety of Americans.

Mr. President, .50 caliber weapons are
too powerful and too accessible to be
ignored. Tighter regulations are need-
ed. I urge my colleagues to support
Senator FEINSTEIN’s bill.

———

COMMEMORATING SGT. FIRST
CLASS CHRISTOPHER JAMES
SPEER

Mr. DOMENICI. Mr. President, as we
meet here just days from the anniver-
sary of the terrorist attacks on our
country, it is my sad duty to report
that another of my statesmen has lost
his life in the war on terror. Sergeant
First Class Christopher James Speer, a
former resident of Albuquerque, NM,
died on August 7, 2002 as a result of
wounds he sustained during a firefight
with suspected terrorists in Afghani-
stan. Today, I want to take a few mo-
ments to convey my condolences to the
Speer family, and to talk a little bit
about who this special young man was.

Christopher Speer was a 1992 grad-
uate of Sandia High School in Albu-
querque. Upon graduation, he enlisted
in the United States Army and became
a medical specialist. In 1994, he volun-
teered for and was selected for Special
Forces training. After completing this
training, he was assigned to the 3rd
Special Forces Airborne Group at Fort
Bragg, North Carolina where he served
as a medical sergeant. Last spring,
Christopher was sent to Afghanistan as
part of a Joint Special Operations task
force.

On July 27th of this year, Christopher
took part in a U.S. operation aimed at
confirming intelligence about enemy
activities in one of the most dangerous
parts of Afghanistan. During that oper-
ation, our troops were ambushed and a
four-hour gunbattle ensued. During
this battle, five American personnel
were wounded, and one of them—Chris-
topher Speer—lost his life. For his
valor and ten years of dedicated service
to country Christopher received the
Soldier’s Medal, the Bronze Star with
“V»’ device, the Purple Heart, the De-
fense Meritorious Service Medal, the
Meritorious Service Medal, the Army
Commendation Medal and two Army
Achievement Medals.

In addition to patriot, Christopher
was very much a family man, as well.
And for those family members who
knew him best and loved him most,
this September 9th will be especially
difficult. Because on that day, Chris-
topher was to have turned 29 years old.
To Tabitha, his wife; to Taryn and
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