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grandson, Sean. He took my grandson
to a car show in Los Angeles and they
were planning another outing. A lot of
people wouldn’t care anything about an
11-year-old kid, but Bob did.”

None of us is untouched by the terror
of September 11, and many Californians
were part of each tragic moment of
that tragic day. Some were trapped in
the World Trade Center towers. Some
were at work in the Pentagon. And the
fates of some were sealed as they
boarded planes bound for San Fran-
cisco or Los Angeles.

I offer today this tribute to one of
the 51 Californians who perished on
that awful morning. I want to assure
the family of Robert Penninger, and
the families of all the victims, that
their fathers and mothers, sons and
daughters, aunts, uncles, brothers and
sisters will not be forgotten.

————

ITALIAN BREAST CANCER SEMI-
POSTAL STAMP

Mrs. FEINSTEIN. Mr. President, just
over four years ago, the U.S. Postal
Service began issuing semipostal
stamps to raise money for breast can-
cer research. The breast cancer re-
search stamp is the first postal stamp
in our Nation’s history to raise funds
for a special cause. Since its inception
in the summer of 1998, the program has
raised over $27.2 million for research.

The stamp is just as strong today as
it was 4 years ago when Congress
passed legislation I introduced based
on a creative idea of my constituent,
Dr. Ernie Bodai, and the hard efforts of
others, including Betsy Mullen of the
Women’s Information Network Against
Breast Cancer and the Susan G. Komen
Foundation.

The price of a breast cancer research
stamp recently increased to keep pace
with the cost of first class mail, ensur-
ing that breast cancer research will
continue to reap the benefits of the
stamp’s success.

It has also focused public awareness
on a devastating disease and provided a
symbol of hope and strength to breast
cancer survivors, their loved ones, and
others who care about eradicating
breast cancer as a life-threatening dis-
ease.

I am pleased to announce today that
the concept of a semipostal breast can-
cer research stamp has now spread
across international borders. The coun-
try of Italy recently has followed the
United States lead and is issuing a
semipostal stamp for breast cancer re-
search.

Breast cancer is not just an Amer-
ican problem, but it is also a global
problem. Approximately 250,000 new
cases of breast cancer are diagnosed
annually in the European Union. Each
year, in Italy alone, more than 30,000
women are diagnosed with breast can-
cer and 11,000 die of this disease.

Modeled after the U.S. version, the
Italian stamp is priced above the value
of a first class letter with proceeds
dedicated to the battle against breast
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cancer. Converted into U.S. dollars, ap-
proximately 20 cents for each letter
sent with the new semipostal will be
used to fight breast cancer. In total,
Italy expects to raise approximately
$2.5 million dollars for breast cancer
research, education, screening and
treatment programs throughout the
country.

Italy’s new semipostal stamp, which
will be available through 2003, com-
memorates the 50th anniversary of the
death of Queen Elena di Savoia, whose
philanthropic efforts included funding
the first cancer center in Italy. Ap-
proximately 12.5 million stamps will be
produced.

I am pleased that lessons we have
learned from the launch of the U.S.
breast cancer stamp are being applied
in Italy. I would especially like to com-
mend the Susan G. Komen Breast Can-
cer Foundation for its efforts to make
the Italian stamp the success that it is
here in the United States. In the words
of Nancy Macgregor, the Komen Foun-
dation’s International Director:
“Breast cancer knows no boundaries,
and Italy is no exception.”

I wish Italy the same success with its
semipostal that we continue to enjoy
here in the United States. Working to-
gether and building on each other’s
successes, we increase our strength in
the battle against breast cancer.

————

NOMINATION OF D. BROOKS SMITH

Mr. LEAHY. Mr. President, I ask
unanimous consent that following my
statement on July 30, 2002, on the nom-
ination of D. Brooks Smith, located on
pages S75563-S75658, that three letters be
printed in the RECORD. The letters are:
resolution from the City Council of
Philadelphia; Monroe Freedman, Pro-
fessor of Legal HEthics, Hofstra Univer-
sity and; Stephen Gillers, Vice Dean
and Professor of Law, New York Uni-
versity.

There being no objection, the letters
was ordered to be printed in the
RECORD, as follows:

RESOLUTION

Whereas, The nomination of Pennsylvania
district court Judge D. Brooks Smith to the
Third Circuit Court of Appeals in Philadel-
phia was voted out of the U.S. Senate Judici-
ary Committee on May 23, 2002 by a 12-7; and

Whereas, Judge Smith’s nomination is op-
posed by a wide range of public interest orga-
nizations. Among the organizations that
have formally expressed opposition to
Smith’s appeals court nomination are People
For the American Way, Leadership Con-
ference on Civil Rights, NAACP, Alliance for
Justice, National Organization for Women,
Community Rights Council, National Wom-
en’s Law Center, NARAL, Earthjustice, ADA
Watch Action Fund, National Partnership
for Women & Families, Planned Parenthood,
Defenders of Wildlife, National Employment
Law Association, Committee for Judicial
Independence, NOW Legal Defense and Edu-
cation Fund, Disability Rights and Edu-
cation Defense Fund, Feminist Majority,
Friends of the Earth, Bazelon Center for
Mental Health Law, National Disabled Stu-
dents Union, and the National Council of
Jewish Women; and
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Whereas, Judge Smith’s membership in a
discriminatory club, his failure for ten
years—in violation of governing ethical
standards—to resign from the club despite
his commitment to do so during his district
court confirmation hearing, and the con-
tradictory explanations he has offered for his
actions all raise serious issues about Smith’s
judgment, willingness to follow rules, and
candor; and

Whereas, Ethical questions have been
raised regarding a highly publicized bank
fraud case involving millions of dollars of
public school money. Judge Smith continued
to preside over and issue orders in the case,
even though the fraud claims implicated a
bank at which his wife was an employee and
in which he had substantial financial inter-
ests. Several years later, he took on a re-
lated case, recusing himself only after he
was requested to do so by one of the attor-
neys in the case, revealing only his wife’s in-
volvement and not his own financial inter-
est. On March 14, 2002, after reviewing the
facts and the arguments by Smith and his
defenders, noted legal ethics professor Mon-
roe Freedman wrote to the Senate Judiciary
Committee that Smith committed ‘‘repeated
and egregious violations of judicial ethics”
and that Smith had been ‘‘disingenuous be-
fore this Committee in defending his uneth-
ical conduct.” Professor Freedman con-
cluded that as a result, Smith is ‘“not fit to
serve as a Federal Circuit Judge’’; and

Whereas, Since his appointment in 1989,
Judge Smith has been reversed by the court
of appeals to which he has been nominated 51
times. This is a larger number of reversals
than any of the judges approved and rejected
by the Senate Judiciary Committee during
this Congress for appellate court posts, in-
cluding Judge Charles Pickering. More im-
portant than the number of these reversals,
however, is their nature. Many of these re-
versals concern civil and individual rights,
and reflect a disturbing lack of sensitivity
towards such rights and a failure to follow
clearly established rules of law and appellate
court decisions; and

Whereas, A number of Smith’s reversals
have concerned discrimination or other
claims by employees. For example, in Wicker
v. Consolidated Rail Corp., 142 F.3d 690 (3rd
Cir.), cert. denied, 525 U.S. 1012 (1998), the
court of appeals unanimously reversed
Smith’s decision to dismiss a suit by Conrail
employees who claimed that years of on-the-
job exposure to toxic chemicals was making
them sick. Smith had concluded that their
lawsuit was barred because they had signed a
waiver as part of a settlement of unrelated
injury claims against the railroad. The ap-
pellate court ruled that Smith’s ruling was
contrary to the Supreme Court’s interpreta-
tion of federal law; and

Whereas, The Third Circuit unanimously
reversed Smith’s decision in Ackerman v.
Warnaco, 556 F.3d 117 (3rd Cir. 1995), in which
he upheld a company’s unilateral denial of
severance benefits to more than 150 employ-
ees after they were laid off; and

Whereas, In Colgan v. Fisher Scientific Co.,
935 F.2d 1407 (3rd Cir.), cert. denied, 502 U.S.
941 (1991), the appellate court unanimously
reversed Smith for granting summary judg-
ment against an age discrimination claim as
untimely by ruling that the statute of limi-
tations began to run not when the employee
was terminated, but instead when he simply
received a negative performance review; and

Whereas, In Schafer v. Board of Public
Educ. of the School Dist. of Pittsburgh, Pa.,
903 F.2d 243, 250 (3rd Cir. 1990), the Third Cir-
cuit unanimously reversed Smith for dis-
missing a claim that a school district’s fam-
ily leave policy improperly allowed only
women, not men, to take unpaid leave for
‘“‘childbearing’ as well as childbirth. Based
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on such decisions, the National Employment
Lawyers Association has opposed Smith’s
confirmation, explaining that his record dis-
plays ‘‘an attitude inimical to employee and
individual civil rights’’; and

Whereas, In other reversals involving indi-
viduals or other plaintiffs against govern-
ment or corporations, the Third Circuit has
specifically criticized Smith for abusing his
discretion or failing to follow the law. For
example, in Urrutia v. Harrisburg County
Police Dept., 91 F.3d 451, 456-457 (3rd Cir.
1996), the appellate court found that Smith
had ‘‘abused his discretion’ in refusing to
allow a prisoner to amend a complaint con-
tending that he had been repeatedly stabbed
while handcuffed and in the custody of police
officers who looked on while failing to take
any action; and

Whereas, In Metzgar v. Playskool, 30 F.3d
459, 462 (3rd Cir. 1994), three Reagan ap-
pointees reversed Smith for dismissing a
claim involving death by asphyxiation of a
15-month-old child who had choked on a toy,
noting that they were ‘‘troubled by the dis-
trict court’s summary judgment disposition”
of his parents’ claims; and

Whereas, In In re Chambers Development
Company, 148 F.3d 214, 223-225 (3rd Cir. 1998),
concerning a claim against a county utility
authority, the Third Circuit took the ex-
traordinary step of issuing a writ of man-
damus—an unusual direct command to a
judge to rule a certain way—against Judge
Smith, who had ‘‘ignored both the letter and
spirit of our mandate’” in a prior ruling in
the case. As the court of appeals explained,
this was a ‘‘drastic remedy’’ that is utilized
only ‘“‘in response to an act amounting to a
judicial usurpation of power’’; and

Whereas, Judge Smith has also been criti-
cized for rulings not later reversed on appeal.
For example, the Washington Post expressed
concern about his decision in United States
v. Commonwealth of Pennsylvania, 902 F.
Supp. 565 (W.D. Pa. 1995), aff’d, 96 F.3d 1436
(8rd Cir. 1996), in which the federal govern-
ment had sued the state over allegedly sub-
standard conditions in a facility for persons
with mental disabilities. As the Post put it,
although ‘‘care was, in Judge Smith’s words,
‘frequently not optimal’—maggots were
found in one resident’s ear, ants on others’
bodies—the judge found these to be ‘isolated
incidents’’” and concluded there was no con-
stitutional violation. In another case, Quirin
v. City of Pittsburgh, 801 F. Supp. 1486 (W.D.
Pa. 1992), the National Employment Lawyers
Association (NELA) found that Smith had
improperly applied the ‘‘aggressive” stand-
ard of ‘‘strict scrutiny,” which is reserved
for claims of racial, ethnic, and religious dis-
crimination, to strike down an affirmative
action policy designed to remedy past dis-
crimination against women. As NELA con-
cluded, such rulings ‘‘show a disturbing pat-
tern of disregard and hostility for the rights
of minorities and protected classes,” now
therefore,

Be it resolved by the City Council of Philadel-
phia, That we hereby strongly urge the
United States Senate to reject the nomina-
tion of Judge D. Brooks Smith to the Third
Circuit Court of Appeals.

Further Resolved, That we hereby urge
Pennsylvania Senators Specter and
Santorum to withdraw their support for the
confirmation of Judge D. Brooks Smith to
the Third Circuit Court of Appeals.

Be it further resolved, That a copy of this
resolution be sent to all members of the
United States Senate as evidence of the
grave concern by this legislative body.
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NEW YORK UNIVERSITY,
SCHOOL OF LAW,
New York, NY, May 17, 2002.
Hon. RUSSELL D. FEINGOLD,
U.S. Senate,
Washington, DC.

DEAR SENATOR FEINGOLD: I am replying to
your May 9, 2002 request for my views on
three issues surrounding the nomination of
Federal District Judge D. Brooks Smith to a
seat on the United States Court of Appeals
for the Third Circuit. I assume familiarity
with your letter and with the facts, many of
which have been discussed in testimony and
correspondence the Committee has received.
I do not know Judge Smith and have no in-
terest one way or the other in whether Judge
Smith is confirmed. I take my facts mainly
from Judge Smith’s testimony or his written
submissions and partly from other materials
you have sent me and which I cite below.
The facts do not seem to be in dispute.

Briefly, my qualifications for giving my
opinion on your questions are: I am vice-
dean and professor of law at New York Uni-
versity School of Law, where I have taught
since 1978. Regulation of Lawyers (‘‘legal
ethics’’) is my primary area of teaching and
research and writing. I have taught this
course for a quarter century here and as a
visitor at other law schools. I have a leading
casebook in the area, first published in 1984
and now in its 6th edition. Legal ethics in-
cludes the ethical responsibilities of judges
and a chapter of my book is devoted to those
issues. I have published in the area in law
journals and written extensively on the sub-
ject for the popular and legal press. I speak
widely on legal ethics before bar groups, at
judicial conferences, at law firms, and at
corporate law departments.

In summary, my conclusions are:

A. If Spruce Creek Red and Gun Club is in
fact a purely social club, and not a venue in
which business or professional interests are
pursued, then Canon 2(C) of the Code of Con-
duct for United States Judges would not for-
bid a federal judge to be a member of the
club. On this assumption, the answers to the
first two questions under Part A of your let-
ter are ‘‘yes’” (the club is exempt from the
prohibition against membership in an orga-
nization that invidiously discriminates) and
“no”” (Judge Smith did not violate the Code
by maintaining membership for 11 years). My
answer to your third question is that Judge
Smith had no obligation to seek an opinion
from the Advisory Committee on the pro-
priety of his membership in the club. Judge
Smith had the responsibility to make sure
that the club was and remained a purely so-
cial club and that his membership was there-
fore allowed.

B. A federal judge who is invited to a pri-
vately funded judicial education seminar,
with expenses paid, has on obligation to
identify the source of funding to ensure that
acceptance of the gift is proper. This duty is
not eliminated because the sponsor of the
seminar is a law school or other educational
institution that would not itself require the
judge to refuse the invitation. Funding for
the seminar may come from a person or enti-
ty whose generosity the judge should not ac-
cept but whose contribution does not appear
on the face of the invitation. Consequently,
Judge Smith should have inquired of the
sponsor of private judicial seminars he at-
tended to learn the source of funding and es-
tablish that there was no impropriety in ac-
cepting the invitation under the cir-
cumstances.

C. Your third inquiry, concerning the tim-
ing of Judge Smith’s recusal decisions in
SEC v. Black and U.S. v. Black, is quite com-
plicated. In sum, I conclude that Judge
Smith should have revealed his and his wife’s
investment in Mid-State Bank or in Key-
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stone Financial, Inc., its holding company
(hereafter, collectively ‘Mid-State’’), not
later than October 27, 1997. Having failed to
do so, he should have made this disclosure on
October 31, when he did recuse himself. Fail-
ing to do so then, he should have done so as
soon as he knew of Mid-State’s financial ex-
posure for Black’s frauds so that counsel
could, if advised, seek to vacate Judge
Smith’s rulings based on a violation of the
judicial disqualification statute. Whether
Judge Smith should have recused himself on
October 27 given what he says he knew at the
time is a more difficult question, which I ad-
dress below. However, I conclude that Judge
Smith should have recused himself on Octo-
ber 27 based on what he could have known
and should have discovered on that day.
Judge Smith should have recused himself
form United States v. Smith as soon as it
was assigned to him.
THE SPRUCE CREEK ROD AND GUN CLUB

Judge Smith promised more than he had to
at his 1988 confirmation hearings. The Code
of Conduct for United States Judges did not
then forbid membership in purely private
clubs that had no business or professional
purpose. Although the Code was thereafter
strengthened, following on amendments to
the ABA Model Code of Judicial Conduct in
1992, even as strengthen the Code does not
forbid membership in Spruce Creek. This as-
sumes, however, that the club has no busi-
ness or professional purpose or function. Of
course, the opportunity for club members to
meet in informal, social situations, to get to
know each other in that way, can itself be
seen as professionally or commercially ad-
vantageous, but that alone does not make
the club’s discrimination ‘‘invidious.”” Defin-
ing the line between clubs that may exclude
women (or men, for that matter) and those
that may not because they have a business
or professional dimension is not always easy.
But there is a line and it is rooted in con-
stitutional jurisprudence.

I am assuming that club members sponsor
no events or meetings that could be charac-
terized as business-related or profession-re-
lated. If my assumptions are wrong, how-
ever, if the club is not strictly social, then
my conclusion will change. I understand that
the Committee has received information
that the club did allow its members to host
business or professional meetings. If it did, it
would not be purely private as I have been
using that term, and its discrimination
against membership for women would then
be ‘“‘invidious’ within the meaning of the
Code’s prohibition. This would be true even
if women were allowed to attend some or all
business or professional meetings hosted by
the club’s male members. Since the pro-
priety of Judge Smith’s membership de-
pended on the club maintaining a purely so-
cial purpose, he had the responsibility of as-
suming that it has and retained this status.

Judge Smith suggests that he reexamined
his obligations under the Code of Conduct in
1992, when it was revised, and concluded that
his 1988 promise obligated him to do more
than the Code required him to do. As I wrote,
the post 1988 amendments actually strength-
ened the prohibition against membership in
discriminatory clubs, but even as strength-
ened, Spruce Creek does not, on the assump-
tions made, qualify as a club that ‘‘practices
invidious discrimination on the basis of . . .
sex’”’ within the meaning of Canon 2(C).

Two other comments on this issue: First,
while Judge Smith could have asked the Ad-
visory Committee to give him an opinion on
whether the club’s discriminatory policy was
“invidious,” I know of no rule imposing a
duty to do so. Second, I realize that Judge
Smith made a promise to the Committee in
1988 and then seems to have concluded that
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he had promised more than the Code re-
quired. Whether and to what extent the Com-
mittee should be influenced by Judge
Smith’s failure to keep his promise notwith-
standing this later conclusion, or by the
Judge’s failure to inform the Committee
that he did not intend to keep his promise
because of this conclusion, is not properly a
question for me.
JUDICIAL EDUCATION SEMINARS

As you know, expense-paid seminars for
judges has been a challenging issue. The gap
between judges’ reactions to criticism of
these events and the perspectives of the crit-
ics does not seem to be shrinking. Many
judges are annoyed that anyone would think
they would compromise their objectivity be-
cause of an invitation (or many invitations)
to a privately funded judicial seminar. Crit-
ics, on the other hand, argue that only cer-
tain groups of litigants have the wherewithal
to support these seminars and that it dimin-
ishes the appearance of justice when judges
attend them at luxury resorts to hear pro-
grams designed by those who can afford to
sponsor them. Unfortunately, we have little
in the way of guidance, mainly Opinion 67 of
the Advisory Committee and several judicial
opinions, including Judge Winter’s opinion
in In re Aguinda, 241 F.3d 194 (2d Cir. 2001).
Judge Winter wrote: “‘[A]ccepting something
of value from an organization whose exist-
ence is arguably dependent upon a party to
litigation or counsel to a party might well
cause a reasonable observer to life the pro-
verbial eyebrow. . . . Judges should be wary
of attending presentations involving litiga-
tion that is before them or likely to come be-
fore them without at the very least assuring
themselves that parties or counsel to the
litigation are not funding or controlling the
presentation.” Judge Winter cites In re
School Asbestos Litigation, 977 F.2d 764 (3d
Cir. 1992), another leading case from Judge
Smith’s Circuit. the judge there was dis-
qualified after attending a conference with-
out ascertaining the source of funding for it.
The source made the judge’s attendance im-
proper.

The authorities agree that before attend-
ing an expense-paid judicial seminar, a judge
should learn who is picking up the tab for
the judge’s travel and housing. This indeed is
what Opinion 67 says: ‘It would be improper
to participate in such a seminar if the spon-
sor, or source of funding, is involved in liti-
gation, or likely to be so involved, and the
topics covered in the seminar are likely to
be in some manner related to the subject
matter of litigation. If there is a reasonable
question concerning the propriety of partici-
pation, the judge should take measures as
may be necessary to satisfy himself or her-
self that there is no impropriety. To the ex-
tent that this involves obtaining further in-
formation from the sponsors of the seminar,
the judge should make clear an intent to
make the information public if any question
should arise concerning the propriety of the
judge’s attention.”

Obviously, there would be room for much
mischief if a judge invited to an expense-paid
judicial seminar could rely on the non-profit
nature of an apparently neutral sponsor to
immunize the judge’s attendance. Judge
Smith is therefore wrong in his assumption,
in reply to your follow-up question 6a, when
he wrote that because ‘‘George Mason’s spon-
sorship of LEC was apparent from the face of
the materials I received regarding the semi-
nars, I conclude that no further inquiry into
sources of funding was required.” If was re-
quired.

SEC V. BLACK

Conflicts in the Black cases arise from the
fact that the Smiths owned stock in Mid-
State or Keystone. How much is uncertain. I
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understand that Judge Smith’s financial dis-
closure form In 1997 revealed between $100,000
and $250,000 in stock in Keystone. The form
also indicated that his wife had a 401(k) ac-
count with Mid-state, where she was an offi-
cer. Her account ranged between $100,000 and
$250,000, but Judge Smith’s financial disclo-
sure form did not say where the money was
invested. In answers to recent questions you
posed (question 14), Judge Smith wrote: ‘At
the time in question [October 1997], my wife
and I held stock in Mid-state and she was
employed by the company.” So now we do
know that Mrs. Smith also held stock in
Mid-State, but we don’t know how much. As
a result, we do know the amount of the
Smiths’ joint holdings in Mid-State or Key-
stone in October 1997 and thereafter or what
percentage of their wealth it represented.

Anoter basis for a possible conflict in the
Black matters was the fact that Mrs. Smith
was an officer in Mid-State. However, Judge
Smith recently responded to your written
quesitonl 7 by stating that his wife ‘“‘was a
corporate loan officer for Mid-state, a posi-
tion far removed from those parts of the
bank that had dealings with John Gardner
Black.”

In this answer,I will assume that the
Smiths had a substantial financial interest
in Mid-State or Keystone or both (it was be-
tween $100,000 and $500,000) and that that in-
terest represented a signficant portion of
their wealth. No submission offered by or on
behalf of Judge Smith has asserted otherwise
and the record we have supports this conclu-
sion.

a. October 27, 1997

I want now to focus on October 27, 1997 and
the weeks immediately preceding:

On October 24, “‘all investment funds were
removed from Mid-State Bank’” by the
Trustee. Letter of Mark A. Rush, 2/22/02, at 2,
Judge Smith knew this because the fact is
recited in an order he issued October 27. Let-
ter of Douglas A. Kendall, 2/20/02, at 5.

In the chambers conference with the Trust-
ee and his counsel on October 27, Judge
Smith was told ‘“‘that information, although
in its very early developmental phases, was
being uncovered which may change Mid-
State-Bank’s involvement in the case from
that of merely a depository of funds.” He
was advised ‘‘of only a developing but not
confirmed suspicion by the Trustee that Mid-
State Bank’s role may be more than a depos-
itory.” Rust letter at 2, 3.

In September and October, the press in
Pennsylvania reported the possibility that
defrauded school districts would sue Mid-
state. Kendall letters, 5/10/02, at 4 and exhib-
its. Certainly, the possibility of bank liabil-
ity, or at least exposure to litigation, would
have been apparent to any lawyer. Suits
were in fact filed, starting as early as Octo-
ber 31, 1997. Id at 4. The suit was reported in
the press the next day. Id.

Papers before Judge-Smith suggested that
the bank prepared reports to the school dis-
tricts showing the market value of their ac-
count at $157 million, while reporting to
Black that the market value of these ac-
counts was only $86 million. This informa-
tion was in a footnote that was in an exhibit
to an exhibit in the papers before Judge
Smith, who apparently did not recognize its
significance or did not see it. Reply to your
follow-up question 8. However, the discrep-
ancy was reported in the local press on Octo-
ber 31. Id. at 3.

In the October 27 chambers conference,
Judge Smith told the Trustee and his coun-
sel “‘of his wife’s employment in an unre-
lated division of Mid-State Bank.” And the
Judge ‘‘indicated an intention to consider
recusing himself based on the potential for a
future appearance of a conflict.”” Rush letter
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at 3. Judge Smith did not then reveal the
Smiths’ financial interest in Mid-State or
Keystone.

The information Judge Smith knew on Oc-
tober 27 required him to reveal his family’s
financial interest before ruling on the appli-
cations before him. So far as the Trustee and
his counsel knew, the only basis for recusal
was Mrs. Smith’s employment in an ‘‘unre-
lated division’ of the bank. That is all they
were told. Understandably, they did not see
that as a fact that required recusal or fur-
ther discussion. (More on this below.) But
had Judge Smith revealed the Smiths’ finan-
cial interests in Mid-State on October 27,
then the Trustee and his counsel, and coun-
sel for the school districts seeking to
unfreeze money held by Black in non-Mid-
State banks, would have been able to provide
the Judge with information (already in the
press) about Mid-State’s and Keystone’s po-
tential future liability for Black’s frauds.
Then, the footnote in the exhibit to the ex-
hibit in the papers before Judge Smith could
have surfaced and its import explained.
Then, too, the public discussion about the
possibility of legal action against Mid-State
could have surfaced. The Trustee and counsel
would then have had reason to be more ex-
pansive about their statement in chambers
that ‘“Mid-State Bank’s involvement in the
case [may change] from that of merely a de-
pository of funds.”

In fact, had Judge Smith revealed not
merely his wife’s employment in an ‘‘unre-
lated division’ of the bank on October 27,
but also his family’s substantial financial in-
vestment in the bank, it would have been in-
cumbent on counsel to reveal all they knew
about the bank’s legal exposure and to ex-
plore with the Judge whether what they
knew, but did not see any need to elaborate,
and what Judge Smith knew, but did not re-
veal, required recusal under Section 455(b)(4),
which disqualifies a judge if the judge or the
judge’s spouse has ‘“‘any . . . interest that
could be substantially affected by the out-
come of the proceeding.”” Based on what par-
ties collectively knew at the time, this ex-
ploration should have led to Judge Smith’s
recusal on October 27, before he ruled on the
school districts’ effort to unfreeze non-Mid-
State accounts in Black’s control (totalling
about $175 million). Once Judge Smith
learned of the probable lawsuits against Mid-
State, he would have had to step out of the
case. By failing to reveal his family’s finan-
cial interest, however, Judge Smith effec-
tively prevented the entire inquiry and led
to a ruling he was disqualified from making
because a bank in which his family had a
substantial investment had an interest in
the ruling, as discussed further below.

Although I focused above on the particular
ruling Judge Smith made on October 27, that
ruling is incidental to a more imposing fact.
Even if there were no application for a ruling
on October 27, Judge Smith should still have
recused himself based on information that he
could and should have discovered on that
date. That information revealed the enor-
mity of Mid-State’s potential liability. As
stated above, and as reported in the press in
October, Mid-State’s own documents showed
a potential shortfall of $71 million in school
district funds that Black had deposited with
Mid-State. So I want to stress that it was
this exposure, and not alone the ruling Judge
Smith was asked to make on October 27, that
required recusal by that date if not sooner.
In short, Judge Smith should not have been
sitting in a matter when, as he could have
and should have known, a bank in which he
had a substantial investment faced financial
liability in tens of millions of dollars. As we
now know, Keystone eventually paid $51 mil-
lion to settle depositor claims.
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b. October 31, 1997

On October 31, Judge Smith recused him-
self citing only his wife’s employment. He
has explained to the Committee that he did
so because he foresaw the possibility that
the bank might be a source of evidence in
the case. Letter of 2/25/02, at 2. As stated,
Judge Smith has acknowledged that his wife
was in a ‘‘position far removed from those
parts of the bank that had any dealing with
John Gardner Black.” It is hard to under-
stand why Mrs. Smith’s position caused
Judge Smith to recuse himself, even assum-
ing that Mid-State officials might be deposed
or that Mid-State might be the source of
documents. At this point Judge Smith be-
lieved that the bank was merely a ‘‘deposi-
tory.” If that were all it was, it should make
no difference that officers or employees,
from a part of the bank ‘“‘unrelated’ to the
one in which his wife worked, might be de-
posed or that the bank might be a source of
documents. In fact, Judge Smith does not ap-
pear to believe that he even had to recuse for
this reason. In his answer to your question
13, he wrote that he had no ‘‘legal obliga-
tion” to recuse when he did, but did so ‘“‘out
of an abundance of caution.” (See also the
answer to your question 14.) Judge Smith ac-
knowledges in his answer to question 18 that
there was a possibility that his wife might
herself be a witness. By failing to reveal the
Smiths’ investments on October 31, Judge
Smith denied the litigants information that
they could have used to overturn on October
31, Judge Smith denied the litigants infor-
mation that they could have used to over-
turn his October 27 ruling refusing to
unfreeze half the money (about $77 million)
that Black maintained in non-Mid-State ac-
counts.

A ruling by a judge who should have been
disqualified may be vacated. This is true
even if the judge, when ruling, was unaware
of the Dbasis for the disqualification.
Liljeberg v. Health Services Acquisition
Corp., 486 U.s. 847 (1988) Judge Smith’s rul-
ings in SEC v. Black, and in particular his
ruling on October 27 refusing to unfreeze all
of the non-Mid-State funds in Black’s con-
trol, could have been challenged based on the
Smiths’ financial interest. However, because
Judge Smith did not reveal the Smiths’ fi-
nancial interest in Mid-State on October 27,
or on October 31 when the Judge did recuse
himself, or thereafter, parties to the pro-
ceedings before him, including the school
districts that sought to unfreeze all of their
non-Mid-State funds, could not use this in-
terest as a basis for vacating the Judge’s rul-
ings. While it is true that a judge may recuse
without giving any reason, where there are
reasons for recusal that could retroactively
affect the legitimacy of orders already en-
tered, the judge must reveal that informa-
tion so that the parties can determine
whether to challenge the judge’s orders on
this basis. Id. at 867. The fact that a judge
might not believe that a particular fact
would suffice to warrant recusal, or to war-
rant an order vacating a ruling, is not a jus-
tification for failing to make the disclosure.
A judge should not, through silence, be the
ultimate arbiter of his or her own disquali-
fication. If a fact could reasonably support
disqualification or an effort to overturn a
ruling, as is true here, that fact should be re-
vealed so that counsel may argue it or bring
it to the attention of another judge or an ap-
pellate court. Id.

c. Events after October 31, 1997

Even if Judge Smith continued to believe
on October 31 that the bank’s role was solely
as a prospective witness in its capacity as
depository, it shortly thereafter became ap-
parent, when lawsuits were filed, that this
was not so, and that in fact the bank would
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be exposed to financial liability. At that
point, at least, Judge Smith should have re-
vealed the Smith’s financial investment in
Mid-State. While it is true that Judge Smith
no longer had jurisdiction over SEC v. Black
after October 31, he did not need jurisdiction
to make financial information known. So
even assuming Judge Smith did not realize
the bank’s financial exposure as of October
31, which I do assume, and even assuming
(which I do not) that he had no duty even to
explore the possibility of the bank’s finan-
cial exposure with counsel on October 27,
Judge Smith should nevertheless have re-
vealed his family’s financial interest in the
bank once its potential civil liability became
evident, as it did soon after October 31.

Those appealing Judge Smith’s order
would have benefited from knowledge of the
facts and amounts of the Smiths’ Mid-State
investment because that investment meant
Judge Smith should not have ruled on any
issue that could affect Mid-State’s financial
exposure. The effort to unfreeze the non-Mid-
State money is such an issue because the
more money available from other sources to
compensate school districts with Mid-State
accounts, the smaller would be Mid-State’s
exposure. In other words, if money in non-
Mid-State banks could be used to com-
pensate districts whose funds were in Mid-
State accounts, Mid-State could be bene-
fited. So could the Smiths as substantial in-
vestors.

In Liljeberg, supra, Judge Collins ruled in
a case even though at the time, he was a fi-
duciary of a non-party (Loyola) that stood to
gain financially from the ruling. At the time
he ruled, he did not know of Loyola’s inter-
est in the matter, although he previously
knew of it and learned of it again later. The
Court agreed that Judge Collins could not
have recused himself when he lacked knowl-
edge of the disqualifying fact. A ‘‘judge could
never be expected to disqualify himself based
on some fact that he does not know, even
though the fact is one that perhaps he should
know or one that people might reasonably
suspect that he does know.” 486 U.S. at 860.
The Court then went on to hold that ‘‘[n]o
one questions that Judge Collins could have
disqualified himself and vacated his judg-
ment when he finally realized that Loyola
had an interest in the litigation.”” Id. at 861.
Doing so might ‘“‘promote confidence in the
judiciary by avoiding even the appearance of
impropriety whenever possible.” Id. at 865.
Judge Collins ‘‘silence,” once he recalled
Loyola’s interest, ‘‘deprived respondent of
the basis for making a timely motion for a
new trial and also deprived it of an issue on
direct appeal.” Id. at 867. So, too, here.

Judge Smith no longer had jurisdiction of
the case after October 31, and therefore could
not recuse himself or vacate his orders, as
the Supreme Court ruled Judge Collins could
have done. But once he learned of the bank’s
exposure, Judge Smith could have taken the
lesser step of informing counsel of his fam-
ily’s financial interests in the bank. He
should have done this because he should have
realized that the following facts, once pub-
licly known, would undermine confidence in
the judiciary and create the appearance of
impropriety. These facts are:

(1) Judge Smith was told on October 27
that the bank may be more than a mere de-
pository:

(2) papers before Judge Smith on October
27 showed a substantial discrepancy between
what the bank was telling depositors and
what the bank was telling Black;

(3) the press in Pennsylvania was reporting
on the prospect of lawsuits against the bank;

(4) the Smiths had a substantial financial
interest in the bank:

(5) three days prior to October 27, as Judge
Smith knew, the Trustee had removed all of
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the school district funds from the bank and
placed it in another institution;

(6) on October 27 Judge Smith made a rul-
ing that an objective observer could view as
beneficial to Mid-State by keeping frozen
monies that might be available to com-
pensate school districts that had accounts in
Mid-State;

(7) despite the information available to
him on October 27, Judge Smith made no ef-
fort to conduct a further inquiry of counsel
into the possible financial exposure of Mid-
State or reveal his family’s investment in
Mid-State.

The upshot of this is that even if we as-
sume that as of October 31 Judge Smith
thought of Mid-State as merely a depository
whose personnel might be witnesses, none-
theless, in retrospect, Judge Smith should
have realized from the facts itemized above
that his conduct threatened confidence in
the impartiality of the courts and that he
had to take steps to correct that, Liljeberg,
quoting the lower court’s opinion, states:
“The goal of Section 455(a) is to avoid even
the appearance of partiality. If it would ap-
pear to a reasonable person that a judge has
knowledge of facts that would give him an
interest in the litigation then an appearance
of partiality is created even though no ac-
tual partiality exists because the judge does
not recall the facts, because the judge actu-
ally has no interest in the case or because
the Judge is pure in heart and incorruptible.
The judge’s forgetfulness, however, is not the
sort of objectively ascertainable fact that
can avoid the appearance of partiality.
Under section 455(a), therefore, recusal is re-
quired even when a judge lacks actual
knowledge of the facts indicating his inter-
est or bias in the case if a reasonable person,
knowing all the circumstances, would expect
that the judge would have actual knowl-
edge.” Id. at 860 (internal citations omitted).
See also In re School Asbestos Litigation, 977
F.2d at 784, quoting some of the same lan-
guage from Liljeberg. It is hard to fathom
Judge Smith’s silence after October 31 even
if one accepts his explanations for his con-
duct until that time.

UNITED STATES V. BLACK

This brings me to United States v. Black,
the criminal case against Mr. Black, as-
signed to Judge Smith in 1999, when Mid-
State’s financial exposure was apparent.
Judge Smith kept the case for five months,
until a motion to recuse him was made and
granted. Again judge Smith cited his wife’s
employment as the basis for granting the
motion. I don’t understand why, if an ‘‘abun-
dance of caution” caused Judge Smith to
recuse himself sua sponte in SEC v. Black
because of the prospect of testimony from
bank personnel, or because the bank might
be a source of documents, he did not recuse
in United States v. Black immediately. Be
that as it may, for other reasons Judge
Smith should never have accepted United
States v. Black. First, Third Circuit prece-
dent directly on point prohibited Judge
Smith from accepting the case. ‘“We adopt
the view that a judge who owns a substantial
interest in the victim of a crime must dis-
qualify himself or herself in the subsequent
criminal proceeding because the strict over-
arching standard imposed by §4565(a) requires
that the appearance of impartiality be main-
tained.”” United States v. Nobel, 696 F.2d at
231, 235 (3rd Circuit 1982). This is a holding of
the case and cannot be more explicit. The
court went on to conclude that on the par-
ticular facts disqualification had been
waived under §455(e). But the court would
not have had to consider waiver unless it had
first found that the judge, as an investor in
the defrauded institution (‘‘INA”), was dis-
qualified from sitting in judgment of the
man accused of defrauding that institution.
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The facts here are even stronger than the
facts in Nobel. Nobel also held that §455(a)
would have required disqualification of the
trial judge even though ‘‘by the time of the
criminal trial a settlement had been effected
which called for defendant to repay INA for
substantially all of the funds which defend-
ant received as a result of the fraud.” Id. at
234. Since INA had recovered its lost money
in Nobel, no ruling in that case could have
affected the size of the investing judge’s loss.
Not so here. Mid-State was either the victim
of Black’s misconduct or civilly liable for fa-
cilitating it (or perhaps both). In either
event, unlike INA, it stood to lose or have to
pay a lot of money (as in the end it did) in
part as a result of Black’s acts. Obviously, it
was in the bank’s interest to minimize the
amount it would lose or have to pay, and in
furtherance of that goal it would want to
shift as much blame to Black as possible. It
was in the interest of the Smiths as Mid-
State investors to achieve the same objec-
tives. It should have been apparent that
these objectives might be furthered by rul-
ings in Black’s criminal case and by limiting
any monetary sanction against Black, as
next discussed. Judge Smith’s defense (in an-
swer to your question 20) that Nobel is inap-
posite because Mid-State was not a ‘“‘victim”’
in the same way that INA was a victim en-
tirely misses the purpose of the disqualifica-
tion statute and the reasoning of Nobel.

Judge Smith should have realized that de-
cisions he might make in Mr. Black’s crimi-
nal case could affect the civil actions then
pending against Mid-State. This could hap-
pen in at least two ways. First, Judge Smith
would be called upon in Black to make evi-
dentiary rulings that could lead to the rev-
elation, or to the concealment, of informa-
tion that might affect the course of the civil
litigation against Mid-State. Second, I un-
derstand that in the event of a conviction,
Black would have been subject to monetary
sanctions. Obviously, the more money Black
had to pay as a criminal sanction, the less
money he would have available to com-
pensate the school districts allegedly
harmed by Mid-State and Black. Con-
sequently, Mid-State would have an interest
in Black retaining as much money as pos-
sible so that his wealth could be used to off-
set depositor losses. If somehow Judge Smith
did not appreciate that his family’s Mid-
State investments required recusal, he
should have revealed this information to
counsel so they, and the defendant, could de-
cide whether to act on it.

In sum, assuming that Judge Smith did
not know of Mid-State’s financial exposure
on October 27, 1997, and did not therefore rec-
ognize a need to recuse himself in SEC v.
Black, still there was sufficient information
before him to warrant both further inquiry
and revelation of his family’s investments in
Mid-State. Inquiry and revelation at this
point would have resolved the issue and
made disqualification immediately nec-
essary. As stated above, a federal judge does
have a duty to be forthcoming with facts
that could support a request for recusal.
Once Mid-State’s financial exposure became
apparent, as early as press reports of the
first lawsuit on November 1, Judge Smith’s
continued silence is inexplicable. His order
of October 27 was being challenged and his
family’s financial investment would have
provided the challengers with strong argu-
ments to vacate it, perhaps more quickly.
Just as Judge Collins in Liljeberg should
have immediately revealed his reawakened
knowledge of Loyola’s interest in a litiga-
tion before him, Judge Smith should have re-
vealed his family’s financial interest in the
bank immediately on learning that the bank
had financial exposure in the events under-
lying SEC v. Black.
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For the reasons given above, Judge Smith
should never have accepted United States v.
Black. Rulings in that case have affected the
amounts of money Mid-State would eventu-
ally have to pay and therefore the value of
the Smiths’ investment. Even if they could
not, Circuit precedent required his recusal.

I hope I have answered your questions.
Please don’t hesitate to ask if I can be of fur-
ther assistance.

Sincerely,
STEPHEN GILLERS,
Vice Dean.
HOFSTRA UNIVERSITY,
SCHOOL OF LAW,
Hempstead, NY, May 21, 2002.
Re nomination of Judge D. Brooks Smith.

Hon. RUSSELL D. FEINGOLD,
Committee on the Judiciary, Hart Senate Office
Building, U.S. Senate, Washington, DC.

DEAR SENATOR FEINGOLD. This letter is in
response to your letter to me of May 9, 2002,
requesting my opinion on ethical issues that
have arisen in connection with the nomina-
tion of United States District Judge D.
Brooks Smith to the United States Court of
Appeals for the Third Circuit. These issues
related to (A) Membership in the Spruce
Creek Rod and Gun Club; (B) Attendance at
Judicial Education Seminars; and (C) Judi-
cial Disqualification Requirements.

(A) Membership in the Spruce Creek Rod and
Gun Club

I had originally concluded that Judge
Smith’s membership in the Spruce Creek
Rod and Gun Club was not a ground for deny-
ing him a judgeship on the Court of Appeals.
In reaching that conclusion, I was relying in
significant part on the opinion expressed in
the letter to Senator Orrin G. Hatch of April
23, 2002 by Professor Ronald D. Rotunda, for
whom I have considerable respect. Subse-
quent research has convinced me, however,
that Professor Routunda’s analysis in this
instance is seriously flawed, that his conclu-
sion is clearly wrong, and that Judge
Smith’s membership in the Club is a serious
violation of his ethical responsibilities as a
judge.

I was troubled from the outset, of course,
that Judge Smith’s membership in the Rod
and Gun Club violates the plain meaning of
Canon 2C of the Code of Conduct for United
States Judges. That provision forbids a judge
to hold membership in an organization that
‘“‘practices invidious discrimination on the
basis of . . . sex. . . .” Since the bylaws of
the Rod and Gun Club arbitrarily restrict
membership to men, and since Judge Smith
held membership in the Club for eleven years
while he was a federal judge, his violation of
Canon 2C appears to be obvious.

Nevertheless, two aspects of Professor
Rotunda’s letter persuaded me that this
plain-meaning reading was not the final
word. First, I accepted Professor Rotunda’s
assertion that the Club is a ‘“‘purely social”
organization with no formal business or pro-
fessional activities. In this regard, Professor
Rotunda may well have been misled by
Judge Smith himself, who has repeatedly
mischaracterized the Club to the Judiciary
Committee as a ‘‘purely social group’ that
does not conduct any business or profes-
sional activities. In any event, I now under-
stand that the crucial factual premise is
false, because professional meetings are in
fact held at the Rod and Gun Club.

Of equal importance to my original judg-
ment is the fact that I accepted Professor
Rotunda’s statement regarding §2.14(b) of
the Code of Conduct for United States
Judges, Compendium of Selected Opinions
(2002). In Professor Rotunda’s words, that
section holds that: ‘“‘[T]he Masonic Order,
which limits full membership to males does

S7873

not practice ‘invidious’ sex discrimination
because it does ‘not provide business or pro-
fessional opportunities to members.” Frank-
ly, I have difficult with the notion that im-
portant business and professional contacts
are not made at a club where business and
professional men interact and bond with
each other and with important political fig-
ures and judges. Moreover, I was troubled
that this exception for the Masons—as stated
Professor Rotunda—would effectively swal-
low up the rule against discrimination on
grounds of sex. Nevertheless, for purposes of
forming an opinion about Judge Smith’s
compliance with the Code of Judicial Con-
duct, I accepted Professor Rotunda’s rep-
resentation that such a distinction has been
made in the Compendium of Opinions.

However, the full summary of the opinion
regarding the Masons in §2.14(b) of the Com-
pendium is not based simply on the premise
that the organization does not provide busi-
ness or professional opportunities to mem-
bers (which is a factual premise that, in any
event, is inapplicable to the Rod and Gun
Club). Rather, the summary refers only once
to the absence of business or professional op-
portunities, but refers twice to the religious
purposes of the Masons. Compare, then, the
actual summary set forth in §2.14(b) with
Professor Rotunda’s rendering of that sum-
mary, which is quoted supra: ‘‘Masonic
Order, represented to be fraternal organiza-
tion devoted to charitable work with reli-
gious focus and not providing business or
professional opportunities to members, is
not consider to be an organization practicing
invidious discrimination although women
are not permitted to be full-fledged mem-
bers. Organization is considered to be dedi-
cated to the preservation of religious and
cultural values of legitimate common inter-
est to members. Commentary to Canon 2C.”
Because of this reiteration in §2.14(b) of the
Masons as being ‘‘devoted’ and ‘‘dedicated”
to the preservation of religious values
through charitable work, the exception for
the Masons does not swallow up the proscrip-
tion of Canon 2C against discrimination on
grounds of sex. Instead, the Masons’ excep-
tion becomes a limited one that respects the
First Amendment’s guarantee of freedom of
religion.

Contrary to Professor Rotunda’s abridged
version of §2.14(b), therefore, the full text of
§2.14(b) does not support the conclusion that
the Spruce Creek Rod and Gun Club’s dis-
crimination against women is permissible.
Accordingly, Judge Smith was clearly in vio-
lation of Canon 2C for most of the eleven
years that ‘‘dragged on’ while Judge Smith
was on the bench and remained a member.

Finally, with respect to the specific ques-
tions that you raised on this issue in your
letter to me:

1. Judge Smith is incorrect in asserting
that revisions to Canon 2 of the Code of con-
duct exempt clubs like Spruce Creek from
the ban on membership in discriminatory or-
ganizations. Indeed, that assertion is fan-
ciful, on a plain-meaning reading of Canon
2C: “A judge should not hold membership in
any organization that practices invidiou
discrimination on the basis of . . . sex. . .”
Moreover, the exceptions in the Comment re-
inforce the conclusion that the Rod and Gun
Club falls within this plain language. For ex-
ample, the Comment exempts an organiza-
tion that is ‘‘dedicated to the preservation of
religious, ethnic or cultural values of legiti-
mate common interest to its members [like
the Masons], or that is in fact and effect an
intimate, purely private organization whose
membership limitations could not be con-
stitutionally prohibited.”” Obviously, neither
clause in that exception describes the Spruce
Creek Rod and Gun Club.

2. Judge Smith violated ethical standards
by remaining a member of the Spruce Creek
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Rod and Gun Club for eleven years—or, at
least, for most of those years—while serving
as a federal district judge. The 1998 Code re-
iterates the language of the 1992 Code in al-
lowing a judge a maximum of two years to
make immediate and continuous efforts to
change the club’s policy before resigning.
Since Judge Smith claims to have made such
efforts beginning in 1988, he should have re-
signed at least by 1992, when he knew that
four years of efforts had already been
unavailing.

3. If Judge Smith somehow believed after
1992 that he could ethically remain a mem-
ber of the Club (a conclusion that is difficult
to credit) he should at least have consulted
with the Advisory Committee on Judicial
Conduct before continuing his membership.
Apart from that, having given his word to
the Judiciary Committee that he would re-
sign from the Club if it did not change its
discriminatory bylaw, Judge Smith should
have informed the Committee of his inten-
tion to break his word and his reasons for
doing so.

(B) Attendance at Judicial Education Seminars

In answer to your specific question, Judge
Smith is not correct in asserting that under
existing ethical standards, he was not re-
quired to inquire into the identity of cor-
porate financial supporters of an organiza-
tion like the Law and Economics Center at
George Mason University.

As noted in the Comment to Canon 2A, the
appearance of impropriety depends on the
appearance to a reasonable person who has
‘“knowledge of all the relevant facts that a
reasonable inquiry would disclose.’” Thus, if
a reasonable inquiry would reveal the source
of the funding, the source of the funding is
relevant to determining whether there is an
appearance of impropriety and, thereby,
whether the judge has committed a violation
of the standard. In order to conform his con-
duct to the rule, therefore, the judge must at
least make the same reasonable inquiry that
the hypothetical reasonable person would be
making into the source of the funds for the
seminar.

It is important to address here Professor
Rotunda’s disparaging comments on the ap-
pearance of impropriety as a standard in
judges’ and lawyers’ ethics. Professor Ro-
tunda is correct in saying that some authori-
ties have rejected the appearance of impro-
priety as a standard. That has come about,
however, for reasons that have nothing to do
with the merits of the standard. Moreover,
the views of those authorities could not
overrule either the Due Process Clause of the
Constitution or the Code of Conduct for
United States Judges.

In fact, the appearance of impropriety is
central in judges’ and lawyers’ ethics, and,
specially, in the Code of Conduct for United
States Judges. Moreover, a fundamental
principle of constitutional due process of law
is that ‘‘any tribunal permitted by law to try
cases and controversial not only must be un-
biased but also must avoid even the appear-
ance of bias.” That is, ‘‘to perform its high
function in the best way, justice must sat-
isfy the appearance of justice.”

As recently as 1998, the Judicial Con-
ference of the United States reiterated its
commitment to avoiding the appearance of
impropriety on the part of judges. As stated
in the Comment to Canon 2A:

““Public confidence in the judiciary is erod-
ed by irresponsible or improper conduct by
judges. A judge must avoid all impropriety
and the appearance of impropriety. A judge
must expect to be the subject of constant
public scrutiny. A judge must therefore ac-
cept restrictions that might be viewed as
burdensome of the ordinary citizen and
should do so freely and willingly. The prohi-
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bition against behaving with impropriety or
the appearance of impropriety applies to
both the professional and personal conduct
of a judge. Because it is not practicable to
list all prohibited acts, the proscription is
necessarily cast in general terms that extend
to conduct by judges that is harmful al-
though not specifically mentioned in the
Code.” Then, directly addressing Professor
Rotunda’s complaint that the appearance of
impropriety is ‘‘too vague to be a standard,”
the Comment explains precisely what is
meant by the standard of an appearance of
impropriety: ‘‘Actual improprieties under
this standard include violations of law, court
rules or other specific provisions of this
Code. The test for appearance of impropriety
is whether the conduct would create in rea-
sonable minds, with knowledge of all the rel-
evant circumstances that a reasonable in-
quiry would disclose, a perception that the
judge’s ability to carry out judicial respon-
sibilities with integrity, impartiality, and
competence is impaired.”’

Thus, the Code tells us, that an appearance
of impropriety is one that would cause a rea-
sonable person, with knowledge of all the
relevant circumstances that a reasonable in-
quiry would disclose, to believe that the
judge has violated a specific provision of the
Code, or has violated the law, or has violated
court rules, in such a way that impairs the
judge’s impartiality.

Consistent with that definition, the ap-
pearance of impropriety with regard to the
judicial seminars is the appearance that a
party is buying special access to the judge,
both by financing an expert to express ex
parte opinions to the judge, and by making a
gift to the judge to induce the judge to pay
special attention to the expert’s ex parte
opinion. Thus, judge Smith’s conduct vio-
lates Canons 2, 2B, and 6, and appears to vio-
late Canon 3A(4), as explained below.

As a general matter, there is nothing in
the Code of Conduct for United States
Judges that would forbid a judge from at-
tending a privately-sponsored judicial sem-
inar. Also as a general matter, there is no
limitation—nor should there be—on the ways
in which judges engage in continuing legal
education.

However, a specific rule of critical impor-
tance in Canon 3A(4), which forbids a judge
to consider ‘‘ex parte communications on the
merits * * * of a pending or impeding pro-
ceedings.” This rule goes so far as to forbid
a judge to receive the ex parte advice even of
a ‘‘disinterested expert’” on the law applica-
ble to a proceeding before the judge, unless
the judge gives nothing to the parties of the
person consulted and the substance of the
advice, and affords the parties reasonable op-
portunity to respond.

Also relevant is Canon 6, which provides
that a judge may not receive reimbursement
of expenses to judicial seminars ‘‘if the
source of such payment * * * give[s] the ap-
pearance of influencing the judge in the
judge’s judicial duties or otherwise give[s]
the appearance of impropriety.”.

I understand that Judge Smith has at-
tended seminars in which experts addressed
legal issues that appeared to be the same as
the issues that were presented in matters
that were then before him. In addition, it is
entirely possible that one or more of the
speakers discussed those issues in informal
contacts with the judge at those seminars.

Your letter refers, for example, to Gerber
v. Medtronic, Inc. This was a products liabil-
ity case that Judge Smith was adjudicating
when he attended a seminar at Hilton Head.
At the seminar, experts discussed ‘‘Risk, In-
jury, and Liability.” In the Center’s words,
this seminar ‘‘demonstrates the superiority
of a legal system that assigns liability to
those best able to avoid injury over a system
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that seeks only to spread losses by assigning
them to the ‘deepest pockets.””’” Also, one of
the lecturers at the seminar published a
paper the same year arguing for federal pre-
emption of state tort claims involving phar-
maceuticals subject to federal regulation.

Upon returning home, Judge Smith grant-
ed summary judgment in favor of
Medtronic—the party that had provided fi-
nancial support to the Law and Economics
Center, which had sponsored the seminar.
The ground for Judge Smith’s decision was
federal preemption of the state tort claims.

On those facts, there is an appearance that
Judge Smith violated Canon 3A(4) by receiv-
ing ex parte communications on issues then
before him in the Medtronic case.

Under the language of Canon 3A(4), of
course, it is irrelevant whether the seminars
were funded by a party appearing before the
judge. However, the fact that a party before
the judge was providing financial support for
a seminar at an expensive resort, the fact
that the judge stayed at the resort without
cost, and the fact that the expert’s ex parte
presentation was also financed in part by the
party, would all heighten the appearance of
impropriety. Specifically, the appearance is
that the party is buying special access to the
judge, both by making a gift to the judge and
by financing an ex parte communication by
an expert.

In addition, Judge Smith’s attendance at
the seminar violated Canon 6 because of the
source of the reimbursement of the judge’s
expenses ‘‘give[s] the appearance of influ-
encing the judge in the judge’s judicial du-
ties or otherwise give[s] the appearance of
impropriety.”

(C) Judicial disqualification requirements

Your final question to me is whether there
is anything in Judge Smith’s answers to
your written questions that changes the
opinion in my letter to the Committee of
March 14, 2002 (which I adopt here by ref-
erence).

The answer is no. Judge Smith’s written
answers like his testimony before the Com-
mittee, consist of obfuscation and disingen-
uousness. In addition, those answers confirm
the conclusion stated in my earlier letter
that Judge Smith has committed repeated
and egregious violations of judicial ethics;
that to this day he has failed to inform him-
self of his obligations under the Federal Ju-
dicial Disqualification Statute; and that he
has been disingenuous before this Committee
in defending his unethical conduct.

For example, in answer to your Question
Ta, Judge Smith says: ‘‘Starting on October
27th, I began to develop concerns that Mid-
State’s involvement in SEC v. Black might,
in the future, require it to play a more
prominent evidentiary role in the litigation.
I may have told the Trustee and his lawyer
that I would consider recusing myself based
on the potential for a future appearance of
impropriety...”” In those two sentences,
Judge Smith displays either an ignorance of
the nature of conflict of interest law or a de-
sire to confuse the issue with meaningless
verbiage (‘‘the potential for a future appear-
ance of impropriety’’).

First, all conflicts of interest are con-
cerned with potentials—that is, with the risk
of substantive ethical violations that might
arise in the future. As explained by the Re-
statement of the Law Governing Lawyers,
“conflict of interest’ refers to whether there
is a ‘‘substantial risk’ that a substantive
violation of one’s ethical obligations will
arise in the future. (With regard to a judge,
this would refer, e.g., to the risk that the
judge’s impartiality might come to be im-
paired in the course of the litigation.) To be
“‘substantial,”” the risk must be ‘“‘more than
a mere possibility.”” However, it need not be
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“immediate, actual, and apparent.”” On the
contrary, as explained in the comment to
Restatement §121, a risk can be substantial,
within the meaning of the rule, even if it is
‘“‘potential or contingent,” and despite the
fact that it is neither ‘‘certain or even prob-
able’” that it will occur. The ultimate test is
that there be a ‘‘significant and plausible”’
risk of adverse effect on one’s ethical respon-
sibilities.

When Judge Smith said, therefore, that on
October 27th he ‘‘began to develop concerns
that Mid-State’s involvement in SEC v.
Black might, in the future, require it to play
a more prominent evidentiary role in the
litigation,” he was acknowledging that he
had a conflict of interest that required him
immediately to recuse himself. That is, he
was acknowledging that there was a ‘‘signifi-
cant and plausible risk’’—even if it was not
‘“‘certain or even probable’’—that he would
find himself adjudicating a case in which he
had a substantial financial interest.

Moreover, Judge Smith reiterates that
“Mid-State Bank was not a party to the liti-
gation before me.”” As a Federal Judge for
fourteen years, Judge Smith should be famil-
iar with the leading Supreme Court case of
Liljeberg v. Health Services Acquisition
Corp. He should know, therefore, that it is
immaterial whether the Bank had been a
party. In Liljeberg, for example, Loyola Uni-
versity was not a party and, indeed, the
judge had forgotten that Loyola had any pos-
sible interest in the outcome of the case.
Nevertheless, simply because the judge had
been a trustee of Loyola, the Supreme Court
vacated the judgment under the Federal Dis-
qualification Statute (28 U.S.C. §455).

For all of the reasons in my earlier letter
and in this one, therefore, I continue to be-
lieve that Judge D. Brooks Smith should not
be honored with advancement to a distin-
guished Federal Circuit Court.

Respectfully submitted,
MONROE H. FREEDMAN,
Lichtenstein Distinguished Professor
of Legal Ethics.

———
TRIBUTE TO ROY S. ESTESS

Mr. COCHRAN. Mr. President, one of
my State’s finest Federal Government
officials, Roy S. Estess, announced last
week his retirement from the National
Aeronautics and Space Administration.

Mr. Estes had served as Director of
the Stennis Space Center in Mississippi
since January 20, 1989. He has been re-
sponsible for managing the center and
overseeing the Center’s role as the lead
center for rocket propulsion testing
and the lead center for implementing
commercial remote sensing applica-
tions. Prior to becoming Director, he
had been the Deputy Director of the
Center for nine years. He had played a
pivotal role in having the Mississippi
Test Facility selected as the test site
for the Space Shuttle main engine.

Roy graduated from Mississippi State
University with a degree in aerospace
engineering, and he also completed the
advanced management program at the
Harvard Graduate Business School.

Roy has held various engineering and
management positions during his 42
years of Government service. Thirty-
seven of those years have been spent
with NASA. His wide ranging experi-
ence with NASA included service as a
special assistant in NASA Head-
quarters in Washington, DC, for two
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consecutive NASA Administrators.
Roy also served temporarily as acting
director of the Johnson Space Center
in Houston, TX.

Among the numerous awards and
honors he has received over the years
are: the Presidential Distinguished
Service Award—twice—and Meritorious
Senior Executive Award; NASA’s Dis-
tinguished Exceptional Service, Equal
Opportunity and Outstanding Leader-
ship Medals; the National Distin-
guished Executive Service Award for
Public Service; and Alumni Fellow of
Mississippi State University; as well as
Citizen of the Year in his home town of
Tylertown, MS.

We will truly miss having the benefit
of the thoughtful, intelligent leader-
ship of Roy Hstess.

He has been a great friend and a
trusted source of good advice and coun-
sel for me throughout my career.

I commend Roy Estess on his truly
outstanding career and I wish for him
much satisfaction and happiness in the
years ahead.

———

PHARMACEUTICAL RESEARCH AND
DEVELOPMENT

Mr. HATCH. Mr. President, I rise to
speak on a subject related to the de-
bate that we concluded yesterday—at
least for the time-being—and that sub-
ject is pharmaceutical research and de-
velopment.

Yesterday, the Senate was unable to
reach consensus on the appropriate
structure and scope of the much-needed
Medicare prescription drug benefit.
This was unfortunate for millions of
senior citizens across America, includ-
ing thousands of Utahns.

It is my hope that after the August
recess it will be possible for the Senate
to match the success of the House of
Representatives and pass a Medicare
drug bill. I know that we sponsors of
the tripartisan proposal will not give
up. Senators BREAUX, JEFFORDS,
GRASSLEY, SNOWE, and I will redouble
our efforts to build support for our
plan.

It was also unfortunate yesterday
that the Senate adopted S. 812, the
Greater Access to Pharmaceuticals
Act.

This is the legislation that was origi-
nally introduced by Senators MCCAIN
and SCHUMER and virtually re-written
in the HELP Committee in the form of
an amendment sponsored by Senators
EDWARDS and COLLINS.

Let me be clear. I am supportive of
reasonable changes to the Drug Price
Competition and Patent Term Restora-
tion Act, commonly referred to as Wax-
man-Hatch, or Hatch-Waxman.

I do not oppose amending the Act.
However, I do oppose the way in which
it was amended, both in the HELP
Committee and here on the floor.

I have spoken at some length about
the deficiencies of this bill—that ap-
peared only the day before the mark-up
on July 10th, and was rocketed straight
to the Senate floor the next week.
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While it was pending for over 2 weeks,
it is accurate to say that the central
matter under consideration was the
Medicare drug benefit issues and that
there was relatively little focus on the
specifics of the underlying bill.

Despite the lopsided vote yesterday, I
have explained why I thought, and still
think, that it would have been pref-
erable to hold hearings on this poten-
tially important but largely un-vetted
bill.

As ranking Republican member of
the Senate Judiciary Committee, I
have made known my objections to the
manner in which the HELP Committee
has acted to usurp the jurisdiction of
the Judiciary Committee. When all is
said and done, S. 812 is fundamentally
an antitrust bill colored by civil jus-
tice reform and patent law consider-
ations.

We all know that S. 812 became the
floor vehicle for the Medicare drug de-
bate for one major reason the Demo-
cratic leadership recognized that if the
regular order were observed and a
mark-up were held in the Finance Com-
mittee, it was almost certain that the
tripartisan bill would have been re-
ported to the floor.

I would point out to my colleagues
that have just secured final passage of
the conference report to accompany
the omnibus bipartisan trade package.
This bipartisan bill—perhaps the most
important economic legislation of this
Congress and a bill that will have last-
ing impact for years to come—came
out of the Finance Committee.

I think most would agree that the Fi-
nance Committee has a long track
record of reaching bipartisan consensus
on major issues facing our country.

Perhaps if the Democratic leadership
had given the Finance Committee the
opportunity to do its job, the great
success of the trade legislation would
have been duplicated with respect to
the Medicare drug benefit.

Instead, we come to the August re-
cess without a Senate Medicare drug
benefit bill to conference with the
House.

We also come to August, almost as
punishment for failing on the Medicare
drug benefit issue, with the flawed
HELP Committee substitute to S. 812
now adopted by the full Senate.

We could have held hearings on the
actual language of the substitute.

We could have taken time to study
the facts and recommendations of the
major Federal Trade Commission re-
port of the very provisions of law that
S. 812 amends.

We could have learned why the Pat-
ent and Trademark Office opposes the
language of the bill.

We could have learned what the Food
and Drug Administration and Depart-
ment of Justice, and the Office of the
United States Trade Representative
had to say about the bill.

But we did not.

Instead of taking the time for a care-
ful evaluation of a potentially impor-
tant change in the law, for the sake of
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