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their retirement, Social Security and 
the basic retirement through their em-
ployer, that they would be well served 
to have the confidence and assurance of 
knowing what they are going to do and 
not be on the Wall Street roulette 
wheel as to what their retirement ben-
efits will be? 

Mr. NELSON of Florida. The Senator 
has said it very well, and Social Secu-
rity is a social safety net. The retirees, 
the senior citizens of this country, 
should know that it is a defined benefit 
that is going to be there when they 
need it and it is not subject to the rou-
lette wheel, as the Senator has sug-
gested, in the case that the stock mar-
ket is suddenly in a downward trend. 
So, too, the State retirement system of 
the State of Florida was a defined ben-
efit in the past, when the two of us had 
the opportunity of being part of the 
governing body of the board of trust-
ees, and it gave confidence because 
there was a defined benefit. 

So there is an exact parallel between 
what we have seen in the State of Flor-
ida and what we want to talk about to-
night, which is President Bush wanting 
to privatize a part of Social Security 
and transfer a trillion dollars out of 
the Social Security trust fund over to 
private individual accounts that the in-
dividual would then invest in the stock 
market. That sounded like a good idea 
to a lot of people when the stock mar-
ket was going up, but now that the 
stock market is going down, it is be-
yond me that the President is still in-
sisting, as recently as last week, that 
he have Social Security privatized. 

That is what I wanted to talk about 
tonight, and I am so delighted I came 
to the Chamber before my colleague 
from Florida left so that he could en-
gage in this colloquy and dialogue with 
me. I thank him for that. 

Mr. GRAHAM. I thank the Senator. 
Mr. NELSON of Florida. Madam 

President, I will summarize my re-
marks because Senator GRAHAM and I 
have pretty well covered it in the dis-
cussion we had, that one only has to 
look back a couple of years. The 
Nasdaq has fallen by 75 percent, and 
the broader S&P has dropped more 
than 40 percent, and given this market 
downturn, as we say in the South, it is 
beyond me, I am surprised that the 
Bush administration is sticking by its 
proposal to allow workers to divert 
some of their Social Security into pri-
vate accounts of the stock market in-
stead of there being a defined benefit 
that would give the Social Security re-
tiree the security, the knowledge, the 
confidence that when their retirement 
years came, they knew they had a cer-
tain amount they could rely on, even 
though most retirees are going to have 
to supplement that Social Security 
benefit, but at least they would know 
that benefit was there and was not 
going to evaporate if, in fact, the So-
cial Security privatized account was 
invested in stocks that had suddenly 
taken a turn going down. 

That is the essence of what I wanted 
to share. I will be speaking frequently 

on this matter when we resume in Sep-
tember, because this issue has had 
scant attention—an article here, an ar-
ticle there, about how the Bush White 
House is so intent that it wants to pri-
vatize these accounts. Clearly, if the 
times had not been of the economic 
downturn and the suffering that so 
many people have had in the stock 
market, perhaps they would have been 
lulled into a false sense of security. 
But with the stock market doing what 
it has done—a reflection, by the way, 
of the corporate scandals that have 
come to light and therefore a lessening 
of the confidence of the investing pub-
lic of America in those corporations—if 
that had not come, the governmental 
decision process might have been se-
duced into going for this privatized 
part of Social Security. Clearly, that is 
not, in my judgment, in the best inter-
est of our senior citizens. 

That is what I wanted to share to-
night. I yield the floor. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. NICKLES. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). Without objection, it is 
so ordered. 

f 

LEGISLATIVE ACTION 

Mr. NICKLES. Mr. President, as we 
wrap up this summer session prior to 
the August break, I want to make a 
few comments. Several of my col-
leagues have discussed different issues. 

First, let me state that I am very 
pleased that this Congress was success-
ful in passing trade promotion author-
ity and the Andean Trade Preferences 
Act. Both of those are vitally impor-
tant and long overdue. The Andean 
Trade Preferences Act should have 
been passed by the end of last year. Un-
fortunately, the majority said it had to 
be packaged with trade promotion au-
thority and with trade adjustment as-
sistance. I have no objection to passing 
trade adjustment assistance; I think 
we should. We have always done it. I 
happen to agree with it. 

Unfortunately, the majority—in this 
case the Democrats—said, in addition 
to trade adjustment assistance, we 
want to put in new entitlements and 
expand trade adjustment assistance 
not only for individuals who might di-
rectly lose their job to imports, they 
also said indirectly. That is an expan-
sion. They also said we want to include 
agricultural workers. You might have 
every agricultural worker in America 
who says they lost a job, that it was 
due to imports because we are in an 
international market and prices go 
down. Now they want Federal assist-
ance. 

Then we also made a mistake because 
there was a new benefit added that 
said, in addition to trade adjustment 

assistance, in other words, being 
trained to pick up a new job, now the 
Federal Government is going to pick 
up 65 percent of the health care cost, 
an advanceable, refundable tax credit. 
We don’t do that for somebody em-
ployed. We don’t do that for a lot of 
people. But we will do it for somebody 
who says, I was unemployed because of 
trade. And they will be eligible to re-
ceive that for 2 years. 

Then in conference, inexplicably, it 
was suddenly altered to qualify those 
now receiving benefits under the Pen-
sion Benefit Guarantee Corporation, if 
they are between ages 55 and 65, to re-
ceive the tax credit. That little amend-
ment which didn’t pass the Senate is 
going to cost over $2 billion. 

So the entitlement portion of the 
trade adjustment assistance has more 
than doubled, and I am constantly 
amazed at the number of people who al-
ways say: Wait a minute. Spending is 
going up, we should not be spending 
here, but it is fine if we do it in entitle-
ments. They insist we do it in entitle-
ments. That is real money. And a lot of 
times entitlements are hard to roll 
back. 

I wanted to express my displeasure 
with the almost frivolous way we have 
greatly expanded the Trade Adjust-
ment Assistance Program and then 
held trade promotion authority hos-
tage to get this kind of expansion. 

That being said, the good of trade 
promotion authority and the Andean 
Trade Preferences Act outweighed the 
negative of the expansion of the enti-
tlement. So I voted for it. I am pleased 
we were able to pass it. It is a very sig-
nificant accomplishment. 

Chairman Greenspan said we could do 
two things to advance the economy in 
this country, one of which was to show 
fiscal discipline—we have not done 
that—two, he said, to expand trade. By 
passing trade promotion authority, we 
have made it possible for this country 
to regain its leadership which we had 
lost. We lost it during the Clinton ad-
ministration. Every previous Presi-
dent, going all the way back to Jerry 
Ford in 1974, had trade promotion au-
thority. Bill Clinton had it in his first 
2 years of office. He did not get it ex-
tended in 1996. 

He was running for office. It expired 
in 1994. He didn’t ask for an extension 
until after his reelection in 1996. At 
that time he couldn’t get it through 
the House. The House was controlled 
by the Democrats. It was controlled by 
the Democrats when he was in power 
the first 2 years. He didn’t get it ex-
tended then, and he couldn’t get it ex-
tended later. In the Senate we had the 
votes to extend it. He wasn’t able to 
get it. 

Now this President, President Bush, 
is going to get it. I am glad. I think 
that will help expand trade and again 
regain our leadership role as it has 
been, as it should be, as really the pro-
moter, the leader, the cheerleader, 
frankly, for international free trade. 
Ronald Reagan helped expand it in the 
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early 1980s, and that has certainly been 
a benefit to our economy and the econ-
omy of the free world. 

A couple of other issues have been 
brought up. I want to touch on them. 

I heard some of my colleagues say we 
need to pass a Patients’ Bill of Rights, 
and maybe there will be an attempt to 
appoint conferees to conference on the 
Patients’ Bill of Rights. I will probably 
be a conferee. 

I have been involved in that issue for 
several years now. I look forward to 
working with our colleagues on both 
the House and the Senate sides to pass 
a good Patients’ Bill of Rights pack-
age. But I do find it kind of curious 
that we passed the bill over a year ago. 
Let me repeat that. We passed Pa-
tients’ Bill of Rights over a year ago. 
The House passed it a year ago tomor-
row, on August 2 of last year. We are 
just now appointing conferees. This 
was the most important item on the 
agenda for the Democrats who regained 
control of the Senate last summer—the 
first major legislative item we passed. 
However the House passed it a year 
ago. 

We could have appointed conferees a 
year ago. We are just now getting 
around to doing that. I find that kind 
of curious. I still want to pass a bill. I 
might be able to refresh my memory 
enough to see if we can’t negotiate a 
positive package. Let me restate that I 
don’t want to pass a package that will 
greatly increase health care costs for 
patients. Unfortunately, that is what 
passed the Senate 13 months ago—a bill 
that would increase health care costs, 
estimated by the CBO, by 4 or 5 per-
cent. I think at one time they scored it 
at 4.7 percent. And this is an increase 
over and above the increases already 
coming in on health care inflation and 
insurance costs, and health care insur-
ance costs are exploding. 

The California health care plan, 
CalPERS, may be one of the largest 
plans in America. I remember reading 
the headline that their health care in-
surance costs are going up 25 percent. 
Small business insurance costs are 
going up 15 to 20 percent. Nationally, 
almost everybody’s is going up 12 to 14 
percent. This is going to add another 4, 
5 percent on top of it. 

I don’t want to do that. I will work 
energetically to see that we don’t pass 
a bill that would greatly increase 
health care costs. Also, I don’t want to 
pass a bill that will increase the num-
ber of uninsured. If I remember the 
Senate bill accurately, the bill also had 
new causes of action where people 
could sue not only the big, bad HMO, 
but employers as well. Some of us 
wanted to protect employers. We know 
if you make them liable for health care 
costs, employers don’t have to provide 
them, and a lot of employers won’t pro-
vide health care costs. The net result 
will be more people joining the ranks 
of the uninsured. 

We should do no harm. We should not 
pass any bill that will increase costs 
dramatically or increase the number of 

uninsured. I am afraid that will happen 
if we pass the Senate bill. I am happy 
to work with my colleagues on both 
sides of the aisle. If you are looking at 
what the major changes are—when I 
was chairman of the task force—and I 
was chairman of the conference com-
mittee for over a year, which dealt 
with this issue—we had internal ap-
peals in the bill we passed in the Sen-
ate at one time; we had external ap-
peals. So if somebody is denied cov-
erage, they can get an immediate re-
sponse and get it overturned if it was 
unfairly denied by a big, bad HMO bu-
reaucrat. That decision can be final. 
We can make a penalty if somebody 
doesn’t abide by the external appeal. 
We can make that binding, where it 
would be ridiculous, or expensive, for 
somebody not to comply with the ap-
peal so they can get health care when 
they need it. 

Some people don’t want to have that 
be the final solution. They think the 
real solution should be in court. Oh, 
yes, they want unlimited damages, or 
damages that, frankly, are so high it 
would scare a lot of employers away. I 
don’t want to do that—pass a bill that 
will increase the number of uninsured, 
or the cost of health care beyond the 
reach of countless businesses and indi-
viduals across the country. 

I am happy to work with our col-
leagues. I don’t know why it has taken 
us a year to appoint conferees. I find it 
almost ironic. I look forward to work-
ing with my friends on both sides of 
the aisle to do it. 

Mr. President, next I want to touch 
on the issue of prescription drugs. 
Some of our colleagues who were pro-
posing an amendment yesterday came 
to the floor tonight and were implying 
that colleagues who opposed that pro-
posal were not truthful. I was reading 
the remarks and thought, wait a 
minute, is he talking about me? I op-
posed the proposal. And I think I was 
right. I remember hearing a colleague 
saying that you are entitled to your 
own opinion, but you are not entitled 
to your own facts. I use that, also. I 
thought, he is using that against me or 
my colleagues. 

That bothers me. I would do any-
thing before I would mislead my col-
leagues. If I ever mislead colleagues, I 
will be more than happy to come and 
apologize, correct the record, you name 
it. I want to win badly, but I never 
want to win so badly that I would dis-
tort the truth—ever. I think that was 
implied. I hope it wasn’t. If it was, I be-
lieve it is in violation of rule XIX of 
the Senate. That should not happen. 

Certainly, nobody should be misled. 
The issue at hand was on Medicaid 
costs. I am happy to talk about the 
facts of that. I did see a chart that was 
shown on the floor of the Senate. I saw 
a chart that showed that a lot of States 
would pay a lot more money in Med-
icaid costs. Where did that chart come 
from? Somebody said it is some anony-
mous chart, and I guess it didn’t have 
any identification on it. It wasn’t 

handed had out to every Senator. It 
was handed out to a lot. It was avail-
able in the Chamber. It came from the 
administration, from the Department 
of Health and Human Services, to try 
to get kind of an estimate on what the 
impact of the last Graham proposal of-
fered because we are trying to figure it 
out. Senator GRAHAM read a comment 
that was made. I thought it was made 
by me, but it turned out to be made by 
Senator GRASSLEY. He implied that it 
was incorrect. I looked at that. I hap-
pen to know CHUCK GRASSLEY, and he 
would never misstate anything inten-
tionally, and I don’t think he mis-
stated one word. 

I am bothered that somebody would 
quote somebody in the Record—when 
he is not here to defend himself—and 
imply that he didn’t tell the truth in 
order to win the debate. That bothers 
me. I love the Senate and I hate to see 
this kind of almost accusation. 

Let’s look at the facts. Senator GRA-
HAM’s amendment was introduced yes-
terday. We never saw a copy of it until 
it was introduced. It was held over-
night. I think it was brought to the 
floor at 2, 3 o’clock in the afternoon on 
Tuesday. We voted on it Wednesday 
morning. Granted, overnight, the De-
partment of Health and Human Serv-
ices looked at it and gave us some esti-
mates. 

I know in my State it would cost a 
lot. The Medicaid Director, Mike 
Fogerty, said Oklahoma would not be 
able to do it without cutting the pro-
gram’s financing. If there is any cost, 
the only way you can find the money is 
other places in the program. 

We did find some serious problems 
with the Graham amendment. It said 
we are not going to just expand Medi-
care, we are going to have a low-in-
come benefit, and do it through Med-
icaid. Medicaid happens to be, factu-
ally, a Federal-State program. The 
Federal Government pays a portion 
and the State pays a portion. In some 
States it is 50/50. In some States, it is 
70/30. The Graham amendment said we 
are going to provide a brand new drug 
benefit with very small copays from 
the beneficiary—$2 and $5—and we are 
going to provide this benefit for any-
body who makes less than 200 percent 
of poverty. Well, State Medicaid drug 
benefits for most States—31 States, 
maybe 30—I counted them yesterday, 
and I think I counted 31, but it may be 
plus or minus. This had to be done very 
quickly. It may not be 100 percent ac-
curate because it was done quickly. 
Every State has to provide a prescrip-
tion drug benefit for Medicaid up to 74 
percent of poverty. They do that on the 
State match. 

So, again, for this drug benefit, what-
ever benefit the State has—in my 
State, you get three prescriptions per 
month and the State pays its share—in 
my case, 30 percent—and the Federal 
Government pays 70 percent. That is up 
to 74 percent of poverty. The Graham 
amendment says let’s make that 120 
percent of poverty. In other words, we 
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greatly expanded the pool of eligible 
people because our State, right now, is 
only 74 percent. So we greatly ex-
panded it to 120, and the State is still 
liable for its share. 

Well, that is a big new unfunded 
mandate for which the State has to 
pay. That will cost millions and mil-
lions of dollars because there is no 
limit on the number of drugs. The 
State will have to make its match, de-
pending on what the State match is. 
Between 120 and 150 percent, a State 
still has to pay. 

There is an enhanced match. The 
State would get S–CHIP. S–CHIP usu-
ally has a reimbursement rate of 78 
percent, I believe, on average. The 
State would still have to put in 22 per-
cent. So you are expanding the eligible 
pool of people who are going to receive 
the benefit, and you are also expanding 
what the State has to pay. Those are 
facts. Those are in the Senator’s bill. 

Between 150 percent and 200 percent 
of poverty, the Federal Government 
would pay 100 percent. The Federal 
Government pays that, so I guess that 
is not an unfunded mandate. It is just 
a cost to the Federal Government. 

Below 150 percent of poverty, be-
tween, frankly, 74 percent and 150 per-
cent of poverty, there is a big new 
mandate on the Federal Government 
and on the State government. The 
State would have to pay its share, and 
that would cost—— 

Mr. GRAHAM. Mr. President, will 
the Senator yield for a series of ques-
tions? 

(Mr. NELSON of Florida assumed the 
Chair.) 

Mr. NICKLES. I will be happy to 
yield in just a moment. That is a great 
big cost. That has to be accounted for 
somehow. Someone might say: There 
might be savings because we have cata-
strophic on the other end. Right now, 
maybe the State is paying that—that 
may be—but that may not get there. 

Mr. President, 80-some percent of the 
people do not have drug costs that ex-
ceed $2,000. Catastrophic did not kick 
in until $3,300. No doubt some people 
would benefit, but maybe the majority 
of the people would not. It looked to 
me as though it was a real loser for the 
States. I think OMB happens to agree. 
They estimate it would cost my State 
something like $62 million. I would not 
be a bit surprised if it cost more than 
that. Our State cannot afford that. We 
have a Medicaid Program that is al-
ready going bankrupt. 

My point being—and I mention this 
with my friend from Florida here. I 
have respect for my colleagues, but al-
ways I think it is important we not im-
pugn the integrity of Senators. 

Mr. GRAHAM. Mr. President, I ask 
the Senator to yield. 

Mr. NICKLES. I will be happy to 
yield for a question. 

Mr. GRAHAM. I think my integrity 
was impugned when it was suggested 
yesterday that we had slipped into this 
amendment, hoping it would go undis-
covered, a provision that would end up 

costing the States some $70 billion over 
the next 10 years. That is close to a 
verbatim statement. 

That was made on the basis of this 
sheet which was printed and distrib-
uted on the Senate floor without a 
source and without anyone accepting 
personal responsibility. This is what I 
call Enron accounting. You only ac-
counted for the additional cost to the 
States without any reference to the 
savings the States would get as a re-
sult of the Federal Government picking 
up substantial costs the States are cur-
rently incurring which the Congres-
sional Budget Office has stated to be 
approximately equal to what the 
States would have to expend in terms 
of these new obligations. No reference 
was made—— 

Mr. NICKLES. Mr. President—— 
Mr. GRAHAM. No reference was 

made on this chart to the fact there 
were very substantial savings to the 
States in addition to the costs. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma has the floor. 

Mr. NICKLES. Mr. President, I re-
gain the floor. I looked at the chart. 
The chart does not have all States. 
Maybe some States were not impacted 
as much. Maybe they highlighted the 
States that have the most additional 
cost. 

I mentioned my State. I know my 
State would be out of a lot of money. 
We offered a drug benefit that goes up 
to 74 percent of poverty, and we are 
going to put a new mandate between 74 
and 150 percent of poverty. The State 
has to make that match. I know it is 
going to cost my State millions. HHS 
said it cost $68 million. They said the 
cost for the first year is over $5 billion. 
Maybe some States are pluses, maybe 
some are winners. Maybe they did not 
include all this. 

I will say a couple words about the 
legislative process. I happen to be a be-
liever in the legislative process, and I 
think my colleague from Florida 
knows that. We did not abide by the 
legislative process. 

We did find his amendment greatly 
increases Medicaid costs for a lot of 
States. Yes, we exposed that. That hap-
pens to be factual. This was not just a 
Medicare expansion. It was a Medicaid 
expansion, and the States have to 
match Medicaid. 

Did we find it? Yes. Did we find in 
the original Graham proposal that the 
proposal limited the prescription drugs 
to one, up to two, drugs for therapeutic 
class? We did. I think it probably is one 
of the reasons that proposal did not 
pass—because it is such a limitation. 

Did we find it? Yes, it was in the lan-
guage. Did we have a whole lot of time? 
No, we told people about it. I do not 
back off that a bit. I think we have a 
right to point out the weaknesses of ar-
guments. As always, my colleague can 
point out this was not a complete 
chart. We did not have time to get a 
complete chart. I did not. Maybe there 
is a complete chart around, but the 
amendment was offered in the after-

noon and we were voting on it in the 
morning. 

One of the things that is really wrong 
is to try to legislate in a manner such 
as this. I believe in the legislative 
process. I believe in hearings. I would 
love to have a hearing on the proposals 
we voted on this week. I would love to 
have experts testify on the pluses, the 
strengths, the weaknesses, the gaps, 
the minuses on the various proposals. 
We have had some good proposals. We 
have had some that are not so good. I 
heard my colleague from Florida say 
that CBO by e-mail said this is a net 
wash for the States. HHS shows me 
that some States, or these States that 
are listed, would have a net loss of $5 
billion in 1 year. This is a 10-year pro-
gram. 

Mr. GRAHAM. Will the Senator yield 
for a question? 

Mr. NICKLES. The point I am mak-
ing: It would be nice to go through the 
process, have a bipartisan markup, 
have hearings, have experts, and not be 
relying on e-mails that came from 
somebody in CBO. 

Incidentally, I noticed in CBO’s scor-
ing of the proposal, it was scored and 
was estimated to be $394 billion, but 
there is an asterisk: Scoring done by 
estimates, not by the language of the 
bill. In other words, they did not have 
the language of the bill on which to do 
the scoring. This is the most important 
expensive expansion of an entitlement 
that we have dealt with in decades. It 
is the most expensive important expan-
sion of any entitlement, and we are 
doing it with CBO not even having leg-
islative language to look at. 

I find that to be a pretty crummy 
way to legislate. I am offended by this 
process. I am offended by being a mem-
ber of the Finance Committee and not 
even being able to offer an amendment 
in the markup of the bill. I am offended 
by the fact—I looked at the history of 
the Finance Committee, which is one 
of the great committees of the Senate. 
I waited 16 years to get on that com-
mittee. It took a long time. It is a 
great committee. I thought it would be 
worth the wait because we would be 
marking up very substantive legisla-
tion, such as Social Security, Medi-
care, Medicaid, welfare reform, and 
taxes. Yet the committee is bypassed, 
so we have 20 members of the com-
mittee who did not get a chance to 
offer an amendment. 

We have an amendment that was cre-
ated somewhere and scored overnight 
not by legislative language. No one 
gave us a chart and said here is the im-
pact of your State. I would love to see 
the impact to my State. My State Med-
icaid director says this is going to be a 
real problem; we cannot do it. 

We exposed that a lot of States would 
have a problem doing that. There is no 
reason to apologize for doing that. I 
just want to make sure that Senate de-
bate never improperly impugns the in-
tegrity—I believe my colleague who 
was quoted was Senator GRASSLEY—I 
do not ever want anybody’s integrity 
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to be impugned on either side of the 
aisle. That is below the Senate, and 
there happen to be Senate rules against 
it. I wanted to make that point. 

I will just assume and take for grant-
ed no one meant to do that. But we 
have to be very careful not to do that. 
We have to be careful that we are fac-
tual. Sometimes maybe in the heat of 
the debate things get going. 

I want to move on to one other sub-
ject. 

Mr. GRAHAM. Mr. President, before 
the Senator does that, will he yield 
since we are on this subject? 

Mr. NICKLES. I yield just for a ques-
tion. 

Mr. GRAHAM. Does this chart in any 
of the columns contain the offset sav-
ings which the States would have se-
cured as a result of the passage of the 
underlying Graham-Smith amend-
ment? 

Mr. NICKLES. The chart does not 
show any offsetting. It shows a total 
cost increase of the new Medicaid man-
date. I think the Senator is trying to 
imply there may be some savings for 
some areas if a State had a lot of cata-
strophic and the Federal Government 
were going to pick up 100 percent of 
that cost, I guess. That may be correct, 
but it does not have a column that 
shows that. Maybe if we would have 
had a little more time—the answer is 
no. 

I ask my colleague, though, since 
CBO did some work for the Senator, did 
they do a State-by-State analysis on 
what the impact of the State of Okla-
homa would be? 

Mr. GRAHAM. They did not do a 
State-by-State analysis. I do not know 
who did the analysis of the State-by- 
State costs presented by my Repub-
lican colleagues so I cannot have any 
means of even determining who to go 
to talk to about where these numbers 
came from. But the answer to the ques-
tion, which is relevant, is there are 
very substantial savings to the States. 
In fact, according to the Congressional 
Budget Office, the savings to the 
States as a result of the passage of this 
prescription drug amendment would be 
equal to—— 

Mr. NICKLES. I have the floor. 
Mr. GRAHAM. These additional 

costs. 
Mr. NICKLES. The Senator can an-

swer the question. I have the floor and 
I will state again, some States lose 
under the Senator’s proposal big time. 
I am not sure all States do; some 
States lose big time. 

The Senator stated that he did not 
have a State-by-State analysis, so 
every fact that is on this chart may 
well be accurate. The Senator also 
stated that CBO did not do a State-by- 
State analysis, and I will say if we are 
going to be changing Medicaid for-
mulas, or if we are going to be chang-
ing Medicaid programs and States have 
to make a certain percentage match, it 
is only prudent that we would do an 
analysis of what the impact would be 
on a State-by-State basis. 

Unfortunately, CBO did not do that. 
Fortunately, the Department of HHS 
did. The States that are included on 
this list are the States that get hit the 
hardest, and we expose that. 

Now, there may be some offsets, but 
I tell my colleague from Florida, I can 
almost assure him, since 80 percent of 
seniors have prescription drug costs 
that are $2,000 or less, that cata-
strophic program savings would not 
come near to offset the increased costs 
of utilization. And the fact that they 
have to make matches up to 50 percent, 
almost to 100 percent, for the program, 
minus a small deductible for people 
under 200 percent of poverty, it would 
not come too close to make it. It would 
not come close in the State of Ne-
braska or the State of Oklahoma. I 
know that. There are not near that 
many people who would have the sav-
ings through the State. 

In our State program, the individual 
who gets three prescriptions per month 
is not going to come close to $3,000. 
That program is not that generous in 
my State so the savings on the cata-
strophic side would not come close to 
making the savings or the increased 
costs that is on the low-income side. 

Mr. GRAHAM. Could I ask the Sen-
ator another question? 

Mr. NICKLES. Yes. 
Mr. GRAHAM. What leads the Sen-

ator to believe that the only way in 
which the States would secure savings 
under the Graham-Smith amendment 
would have been through the cata-
strophic savings? 

Mr. NICKLES. Well, I will tell my 
colleague, all we had from CBO on the 
Senator’s amendment was one page 
that said, one, it never went State by 
State and, two, it said $394 billion and 
it said it was not based on legislative 
language. We had nothing to score off 
of from what was provided for by CBO 
or by the Senator, except for the Sen-
ator’s word that he had an e-mail that 
said the States net out about even. 

I did have work that was done by 
HHS, and it may not have included 
every extrapolation, but they did com-
pute the cost of the low-income benefit 
and how much that would cost the 
States to make the match, and it is in 
the billions of dollars, to the tune of $5 
billion for some States. Maybe some 
States would come out better. I am not 
sure. But that is my point. This is not 
the way to legislate. 

This is legislating as if we are going 
to legislate on the back of an envelope. 
It is almost as if Senator DASCHLE said, 
do not go to committee, do not have a 
markup, here is $400 billion, $500 bil-
lion, $600 billion, or $800 billion and can 
we not cobble together 60 votes? 

That is a crummy way to legislate. 
We could have passed a prescription 
drug bill if we had done two things. If 
we would have passed a budget, this 
Senate—the House passed a budget. In-
cidentally, the House passed a budget 
with a prescription drug amount of $350 
billion. The Senate passed a budget a 
year ago, I might mention when Repub-

licans were in control of the Senate, 
and it was a $300 billion total Medicare 
change. It could be prescription drugs 
or it could be for something else. 

That is what we are relying on in the 
Senate today. Why? That is a year old. 
Because the Senate Democrats, or the 
leadership of the Senate, did not pull 
up a budget. We do not have a budget. 
We did not pass a budget, first time 
since 1974, and because we did not, a 
budget point of order lay against any-
thing that was over $300 billion. 

If we had passed a budget, gone to 
conference with the House and resolved 
whatever amount that would be—and 
let’s presume the House would pre-
vail—then the committees would have 
been instructed to pass a bill, if the 
House prevailed, up to $350 billion. It 
could be passed if it went through the 
Finance Committee. Any bill could be 
reported out that would be up to $350 
billion, and it could pass with a major-
ity vote. No budget point of order 
would lay against it. We could have 
passed a prescription drug benefit this 
week. Unfortunately, that did not hap-
pen. 

So the committee did not mark up 
any proposal that came out that was 
over $300 billion. Last year’s level had 
a budget point of order, had to have 60 
votes, had to have a supermajority. 
The real fault of that came because we 
did not pass a budget earlier. 

Again, I love the Finance Committee 
but I hate the way the Finance Com-
mittee has been trampled on. I hate the 
fact that the Finance Committee is 
being ignored, the fact they did not 
mark up the bill, the fact I did not 
have a chance to offer one amendment, 
the fact I did not get to have the 
chance to ask the Medicaid director: 
How does this impact you? Is this a 
good proposal? Do you mind if we put 
on this new requirement, oh, yes, below 
150 percent of poverty? Here is this 
brand new benefit. It is going to cost 
you a ton of money. How much does it 
cost? Can you afford it? Could you pay 
for it? I am afraid the answer would be, 
no, no, no, no. 

We did not have a chance. Instead, we 
had to try to write the bill on the floor, 
and in this case we had to take up this 
amendment and we had less than 24 
hours to deal with it. 

Again, my purpose in expanding this 
is not to redebate the amendment. My 
purpose is to defend my colleague, Sen-
ator GRASSLEY, whose integrity I value 
more than anything. I would not—and I 
know he would not—misstate a fact to 
win a debate for anything. 

I came to the Senate with Senator 
GRASSLEY in 1980. That was 22 years 
ago. We have cast thousands of votes 
together. I know him very well. I agree 
with him most of the time—not all the 
time—but I would defend his integrity 
every day of the year. 

I am going to start making points of 
order, rule XIX, if people imply or im-
pugn the integrity of another Member. 
I am going to do it, and those words 
will be stricken from the RECORD and 

VerDate Mar 15 2010 20:08 Jan 09, 2014 Jkt 081600 PO 00000 Frm 00039 Fmt 4637 Sfmt 0634 E:\2002SENATE\S01AU2.PT2 S01AU2m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES7856 August 1, 2002 
the Senator will not be allowed to get 
access to the floor for the rest of the 
day; and maybe other penalties. We 
have not done that, but maybe we need 
to do it. So that is my purpose for com-
ing to the floor. 

I want to make a couple of other 
comments. 

Mr. GRAHAM. Will the Senator yield 
for another question? 

Mr. NICKLES. I am not going to 
yield. I am going to make one other 
comment on a different subject. 

f 

JUDICIAL NOMINATIONS 

Mr. NICKELS. Mr. President, earlier 
today we confirmed a total of eight 
judges. A lot of people said, boy, didn’t 
we do great? We have done more in the 
last 12 months than anybody has done 
in the last 12 months. 

I thank Senator DASCHLE, Senator 
LEAHY, and others because we did con-
firm a few more circuit court judges, 
but let me state my disappointment in 
the fact that we have not done near 
enough. I want to put out facts. We 
have now confirmed 13 circuit court 
judges. President Bush submitted 32. 
We are in the second year of his Presi-
dency. We are not quite finished, but 
we have confirmed 40 percent of his cir-
cuit court nominees. I looked at the 
first 2 years of the Clinton administra-
tion, and this Senate confirmed 19 of 
22. That is 86 percent. I looked at the 
first 2 years of the first President 
Bush, the 101st Congress, and we con-
firmed 22 of 23 circuit court judges. 
That is 95 percent. 

I looked at the first 2 years of Presi-
dent Reagan, 97th Congress, we con-
firmed 19 of 20 of his circuit court 
nominees. That is 95 percent. 

So for the three previous Presidents 
we confirmed over 90 percent of their 
circuit court nominees in their first 2 
years. 

This Congress—and granted, the first 
several months, the first 6 or 7 months 
of this Congress was controlled by Re-
publicans and we did not confirm any 
judges because the President was just 
sending his nominees through and they 
did not have time, and that is not un-
usual. We usually do not confirm very 
many in the first 6 months of any ad-
ministration. 

So far this year, we have done 13 out 
of 32; that is 40 percent. That is less 
than half the percentage of what we did 
in three previous Presidencies. Those 
are just facts. I heard someone said we 
confirmed 72 judges. Great, 72 is a lot 
more than we confirmed in the last 2 
years of the Clinton administration. 
Granted, we usually don’t confirm very 
many in the last year of a President’s 
terms, but in the first 2 years we usu-
ally do, and we are way behind. 

Some of the individuals were nomi-
nated 449 days ago—over a year ago. 
They were nominated last May—a year 
ago May. Some of these are the most 
outstanding nominees I have ever seen. 
John Roberts, nominated for the DC 
Circuit, has argued 37 cases before the 

U.S. Supreme Court. Is this individual 
qualified? He was nominated a year ago 
in May, and he has yet to have a hear-
ing. He has argued 37 cases before the 
Supreme Court. How do you get more 
qualified? Miguel Estrada argued 15 
cases before the Supreme Court and 
was unanimously rated well qualified 
by the ABA. He emigrated to the 
United States as a teenager from Hon-
duras and spoke virtually no English. 
He graduated magna cum laude from 
Harvard Law School, editor of the Har-
vard Law Review, law clerk to Justice 
Kennedy, a former assistant solicitor 
general and assistant U.S. attorney. He 
has not received a hearing. 

I guess you can say, we have con-
firmed 72 this year, how is it fair to 
have 2 individuals such as John Rob-
erts and Miguel Estrada not even have 
a hearing, having been nominated over 
a year ago? Senator LEAHY made a 
commitment we would do Miguel 
Estrada. I am waiting. 

Priscilla Owen: We had a hearing in 
July of this year but no vote. The Re-
publicans asked that be postponed be-
cause we are not sure where the votes 
are. Texas Supreme Court justice since 
1994; unanimously rated well qualified 
by ABA; Baylor Law School graduate; 
member, Baylor law review; highest 
scorer on the Texas bar exam; emi-
nently qualified. 

Maybe some people are now putting a 
litmus test in the committee. We did 
not used to do that. People used to rail 
against having a litmus test, and now 
people are trying to come up with a lit-
mus test. If she is not confirmed, that 
is a travesty. 

Terrence Boyle was nominated in 
May, a year ago chief judge of the U.S. 
District Court, District of North Caro-
lina, since 1997; unanimously rated well 
qualified. He worked as counsel in the 
House Subcommittee on Housing; was 
a legislative assistant in the Senate; 
prior district judge, 1984 to 1987; very 
well qualified and still no hearing and 
certainly has not had a vote. 

Michael McConnell, nominated to the 
Tenth Circuit; presidential professor of 
law, University of Utah; unanimously 
rated well qualified by ABA; one of the 
country’s leading constitutional law 
experts; argued 11 cases before the U.S. 
Supreme Court; prior assistant solic-
itor general; law clerk for Justice 
Brennan and cannot even get a hear-
ing. 

Deborah Cook, nominated to the 
Sixth District; justice to the Supreme 
Court of Ohio since 1994; unanimously 
rated well qualified by ABA. The Sixth 
Circuit is almost half vacant, with 7 
out of 16 seats empty in the Sixth Cir-
cuit; exceptionally well qualified and 
no hearing. 

Jeffrey Sutton, nominated to the 
Sixth Circuit as well; rated well quali-
fied by ABA and qualified by ABA; 
graduated first in his class, Ohio Uni-
versity College of Law; law clerk to Su-
preme Court Justices Powell and 
Scalia, and argued 9 cases and over 50 
merits and amicus briefs before the Su-

preme Court; and prior State Solicitor 
of the State of Ohio. He has yet to have 
a hearing in the Judiciary Committee. 

Dennis Shedd, nominated to the 
Fourth Circuit; a judge in the U.S. Dis-
trict Court of South Carolina since 
1991; rated well qualified by ABA; 20 
years of private practice and public 
service prior to becoming a district 
judge; law degree from the University 
of South Carolina; master of law degree 
from Georgetown. He received a hear-
ing on June 27—still not reported out 
of committee. 

I thank my colleagues for the fact we 
have confirmed 72 judges, but I men-
tioned 8 nominees who were nominated 
in May of last year; a couple have had 
a hearing, and the rest have not had 
hearings and have not been voted on in 
committee, and we have not had a 
chance to have a vote on the floor. A 
year and a half, how much is enough? 
This is an outrage. I don’t think this 
should be done, Democrat or Repub-
lican. 

I plan on being back in the majority, 
and I tell my friends and colleagues on 
the other side of the aisle, I plan on 
treating judicial nominees fairly. Re-
gardless of who is in the White House, 
we should treat them fairly. If there is 
a judge really out of the mainstream, 
let’s debate it. But to hold up these in-
dividuals who have argued 30, and 15, 
and 9, and 10 cases before the Supreme 
Court and we do not even give them a 
hearing in committee, that is not fair. 
That is an injustice. That is an abuse 
of power. 

Maybe we are confirming district 
judges, and that is great, and district 
judges have sponsors of Senators. 
These are appellate court judges, cir-
cuit court judges, next to the highest 
court in the land, next to the Supreme 
Court, and they cannot get a hearing. I 
don’t think that is right. I don’t think 
it is fair. I am not saying there have 
not been injustices before by Repub-
licans. Enough of this nonsense: You 
did not treat us right, we are not going 
to treat you right. 

Again, the tradition of the Senate: 
We do not usually confirm a lot of 
nominees in a President’s last year or 
so. We certainly do his first year or so, 
as evidenced by the fact—and I will put 
this in the Record—that 95 and 96 per-
cent of the three previous Presidents’ 
circuit court nominees were confirmed 
in the first 2 years—almost all of 
them—and this year we are at 40 per-
cent on circuit court nominees. 

That is totally unsatisfactory. That 
is not fair to those individuals. It is 
not fair to the judicial system. It is 
certainly not fair to the Sixth Circuit 
Court, which is almost half vacant. 

I tell my colleagues, we have made 
some progress, and my compliments. 
But we have a lot more to do, espe-
cially on circuit court nominees and on 
individuals such as John Roberts and 
Miguel Estrada. Let’s lower the rhet-
oric and get some people confirmed. 
Let’s treat them like individuals, with 
dignity. They have been nominated to 
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