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United States allies to accomplish the
United States and North Atlantic Trea-
ty Organization objectives in the Fed-
eral Republic of Yugoslavia, Serbia and
Montenegro’. I thought the broad
wording of that resolution constituted
a blank check which was unwise. In-
stead, the President should seek spe-
cific congressional authority after
specifying the objectives and the
means for accomplishing those objec-
tives.

There is an understandable reluc-
tance on the part of Members of the
House and Senate to challenge a Presi-
dent, especially a popular President, on
his actions as Commander-in-Chief to
protect U.S. national interests. The
constitutional issues on separation of
powers and the respective authority of
the Congress vis-a-vis the President are
obviously important. Of even greater
importance, however, is the value of a
united front with the President backed
by congressional authorization and
American public opinion on an issue
where most, if not virtually all, of the
international community is in opposi-
tion.

If the Congress sits back and does
nothing and the President is right,
then there is public approval. If the
President turns out to be wrong, then
it is his responsibility without blame
being attached to the Congress. There
is an added element that the President
may, and probably does, know more
than the Congress. Hearings, in closed
session, could address that discrepancy
in knowledge.

The current issue of Iraq is another
chapter, albeit a very important chap-
ter, in the ongoing effort to define con-
gressional and Presidential authority
on the critical constitutional doctrine
of separation of powers. In the present
case, there is ample time for Congress
to deliberate and decide. With the
stakes so high, Congress should assert
its constitutional authority to make
this critical decision.

———

AMENDMENTS SUBMITTED &
PROPOSED

SA 4307. Mr. NELSON of Florida submitted
an amendment intended to be proposed by
him to the bill S. 812, to amend the Federal
Food, Drug, and Cosmetic Act to provide
greater access to affordable pharma-
ceuticals; which was ordered to lie on the
table.

SA 4308. Mr. TORRICELLI (for himself, Mr.
LEAHY, and Mr. JEFFORDS) submitted an
amendment intended to be proposed by him
to the bill S. 812, supra; which was ordered to
lie on the table.

SA 4309. Mr. GRAHAM (for himself, Mr.
MILLER, Mr. KENNEDY, and Mr. CORZINE) pro-
posed an amendment to the bill S. 812, supra.

SA 4310. Mr. HATCH (for Mr. GRASSLEY (for
himself, Ms. SNOWE, Mr. JEFFORDS, Mr.
BREAUX, Mr. HATCH, Ms. COLLINS, Ms. LAN-
DRIEU, Mr. HUTCHINSON, and Mr. DOMENICI))
proposed an amendment to the bill S. 812,
supra.

SA 4311. Mr. REID (for Mr. WYDEN (for
himself and Mr. ALLEN)) proposed an amend-
ment to the bill S. 2037, to mobilize tech-
nology and science experts to respond quick-
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ly to the threats posed by terrorist attacks
and other emergencies, by providing for the
establishment of a national emergency tech-
nology guard, a technology reliability advi-
sory board, and a center for evaluating
antiterrorism and disaster response tech-
nology within the National Institute of
Standards and Technology.

———

TEXT OF AMENDMENTS

SA 4304. Mr. SMITH of New Hamp-
shire (for himself, Mr. ALLARD, Mr.
GRASSLEY, Mr. HATCH, Mr. BURNS, Mr.
CRAIG, Mr. CRAPO, and Mr. SANTORUM)
submitted an amendment intended to
be proposed by him to the bill S. 812, to
amend the Federal Food, Drug, and
Cosmetic Act to provide greater access
to affordable pharmaceuticals; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:
SEC. . MEDICARE PAYMENT FOR OUTPATIENT

PRESCRIPTION DRUGS UNDER THE
RX OPTION.

(a) IN GENERAL.—Title XVIII of the Social
Security Act (42 U.S.C. 1395 et seq.) is
amended by redesignating part D as part E
and by inserting after part C the following
new part:

“PART E—VOLUNTARY MEDICARE
PRESCRIPTION DRUG COVERAGE

‘““MEDICARE PRESCRIPTION DRUG PLAN

“SEC. 1860AA. (a) IN GENERAL.—Each Medi-
care Prescription Drug Plan eligible indi-
vidual may elect coverage (beginning on
January 1, 2003) under this part in lieu of any
other prescription drug coverage program
under this title by enrolling in the Rx Option
in order to receive coverage for outpatient
prescription drugs as described in section
1860BB and to pay a combined deductible
under section 1860CC.

“(b) MEDICARE PRESCRIPTION DRUG PLAN
ELIGIBLE INDIVIDUAL DEFINED.—In this part,
the term ‘Medicare Prescription Drug Plan
eligible individual’ means an individual who
is—

‘(1) eligible for benefits under part A and
enrolled under part B;

‘“(2) not enrolled in a Medicare+Choice
plan under part C; and

““(3) not eligible for medical assistance for
outpatient prescription drugs under title
XIX.

“‘RX OPTION

‘“SEC. 1860BB. (a) ENROLLMENT IN THE RX
OPTION.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the Secretary shall establish a
process for the enrollment of Medicare Pre-
scription Drug Plan eligible individuals
under the Rx Option that is based upon the
process for enrollment in Medicare+Choice
plans under part C of this title.

““(2) EXCEPTIONS.—

‘“(A) 2-YEAR OBLIGATION.—Except as pro-
vided in subparagraph (B), a Medicare Pre-
scription Drug Plan eligible individual who
elects the Rx Option shall be subject to the
provisions of this part for a minimum period
of 2 years, beginning with the first full
month during which the individual is eligible
for benefits under the Rx Option.

“(B) FREE LOOK PERIOD.—An individual
who elects the Rx Option may disenroll from
such Option no later than the last day of the
first full month following the month in
which such election was made.

‘(3) ENROLLMENT IN MEDICARE SUPPLE-
MENTAL POLICIES.—An individual enrolled in
the Rx Option may be enrolled only in a
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medicare supplemental policy subject to the
special rules described in section 1882(v).

““(b) OUTPATIENT PRESCRIPTION DRUG BENE-
FITS.—

‘(1) IN GENERAL.—Beginning in 2002, under
the Rx Option, after the enrollee has met the
combined deductible under section 1860C, the
Secretary shall provide a benefit for out-
patient prescription drugs through private
entities under section 1860D equal to 50 per-
cent of the lesser of—

‘““(A) the cost of outpatient prescription
drugs for such year; or

“(B) $5000.

¢(2) COST-OF-LIVING ADJUSTMENT.—In the
case of any calendar year beginning after
2002, the dollar amount in paragraph (1)(B)
shall be increased by an amount equal to—

‘“(A) such dollar amount; multiplied by

‘“(B) the percentage (if any) by which—

‘(i) the prescription drug component of the
Consumer Price Index for all urban con-
sumers (all items city average) for the 12-
month period ending with August of the pre-
ceding year; exceeds

‘“(ii) such prescription drug component of
the Consumer Price Index for the 12-month
period ending with August 2001.

‘(3) ROUNDING.—If any increase determined
under paragraph (2) is not a multiple of $1,
such increase shall be rounded to the nearest
multiple of $1.

‘‘COMBINED DEDUCTIBLE

‘“SEC. 1860CC. (a) IN GENERAL.—Notwith-
standing any provision of this title and be-
ginning in 2002, a beneficiary electing the Rx
Option shall be subject to a combined de-
ductible that shall apply in lieu of the
deductibles applied under sections 1813(a)(1)
and 1833(b).

“(b) AMOUNT.—

‘(1 IN GENERAL.—For purposes of sub-
section (a), the combined deductible is equal
to $675.

¢(2) COST-OF-LIVING ADJUSTMENT.—In the
case of any calendar year after 2002, the dol-
lar amount in paragraph (1) shall be in-
creased by an amount equal to—

‘‘(A) such dollar amount; multiplied by

‘(B) the percentage (if any) by which—

‘(i) the medical component of the Con-
sumer Price Index for all urban consumers
(all items city average) for the 12-month pe-
riod ending with August of the preceding
year; exceeds

‘“(ii) such medical component of the Con-
sumer Price Index for the 12-month period
ending with August 2001.

‘(3) ROUNDING.—If any increase determined
under paragraph (2) is not a multiple of $1,
such increase shall be rounded to the nearest
multiple of $1.

‘‘(c) APPLICATION.—In applying the com-
bined deductible described in subsection (a)
such deductible shall apply to each expense
incurred on a calendar year basis for each
item or service covered under this title, and
each expense paid on a calendar year basis
for such an item or service shall be credited
against such deductible.

“PARTNERSHIPS WITH PRIVATE ENTITIES TO

OFFER THE RX OPTION

‘“SEC. 1860DD. (a) PARTNERSHIPS.—

‘(1) IN GENERAL.—The Secretary shall con-
tract with private entities for the provision
of outpatient prescription drug benefits
under the Rx Option.

‘‘(2) PRIVATE ENTITIES.—The private enti-
ties described in paragraph (1) shall include
insurers (including issuers of medicare sup-
plemental policies under section 1882), phar-
maceutical benefit managers, chain phar-
macies, groups of independent pharmacies,
and other private entities that the Secretary
determines are appropriate.

‘“(3) AREAS.—The Secretary may award a
contract to a private entity under this sec-
tion on a local, regional, or national basis.
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‘“(4) DRUG BENEFITS ONLY THROUGH PRIVATE
ENTITIES.—Outpatient prescription drug ben-
efits under the Rx Option shall be offered
only through a contract with a private enti-
ty under this section.

“(b) SECRETARY REQUIRED TO CONTRACT
WITH ANY WILLING QUALIFIED PRIVATE ENTI-
TY.—The Secretary may not exclude a pri-
vate entity from receiving a contract to pro-
vide outpatient prescription drug benefits
under the Rx Option if the private entity
meets all of the requirements established by
the Secretary for providing such benefits.

“ELIGIBILITY FOR CATASTROPHIC COVERAGE

‘““SEC. 1860EE. Noting in this part shall be
construed to prohibit an individual who
elects coverage under the Rx Option from ob-
taining catastrophic coverage under any
other program under this title.”’.

(b) CONFORMING MEDIGAP CHANGES.—Sec-
tion 1882 of the Social Security Act (42
U.S.C. 1395ss) is amended by adding at the
end the following new subsection:

“(v) SPECIAL RULES FOR MEDICARE PRE-
SCRIPTION DRUG PLAN ENROLLEES.—

‘(1) REVISION OF BENEFIT PACKAGES.—

‘““(A) IN GENERAL.—Notwithstanding sub-
section (p), the benefit packages established
under such subsection (including the 2 plans
described in paragraph (11)(A) of such sub-
section) shall be revised (in the manner de-
scribed in subsection (p)(1)(E)) so that each
of the benefit packages classified as ‘A’
through ‘J’ remain exactly the same, except
that each benefit package shall include spe-
cial rules that apply only to individuals en-
rolled in the Rx Option under section 1860B
as follows:

‘(1) COMBINED DEDUCTIBLE.—Each benefit
package shall require the beneficiary of the
policy to pay annual out-of-pocket expenses
(other than premiums) in an amount equal
to the amount of the combined deductible
under section 1860C(b) before the policy be-
gins payment of any benefits.

¢“(ii) PRESCRIPTION DRUG COVERAGE.—In the
case of a benefit package classified as ‘H’, ‘T’,
and ‘J’, such policy may not provide cov-
erage for outpatient prescription drugs that
duplicates the coverage for outpatient pre-
scription drugs provided under the Rx Option
under section 1860B(b).

‘“(B) ADJUSTED PREMIUM.—In the case of an
individual enrolled in the Rx Option, the pre-
mium for the policy in which the individual
is enrolled may be appropriately adjusted to
reflect the special rules applicable to such
individual under subparagraph (A).

¢(2) RENEWABILITY AND CONTINUITY OF COV-
ERAGE.—The revisions of benefit packages
under paragraph (1) shall not affect—

‘“(A) the renewal of medicare supplemental
policies under this section that are in exist-
ence on the effective date of such revisions;
or

‘(B) the continuity of coverage under such
policies.”.

SA 4307. Mr. NELSON of Florida sub-
mitted an amendment intended to be
proposed by him to the bill S. 812, to
amend the Federal Food, Drug, and
Cosmetic Act to provide greater access
to affordable pharmaceuticals; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:
SEC. . LIMITATION ON PAYMENTS TO PRO-

VIDERS UNDER A FEDERAL HEALTH

CARE PROGRAM.

(a) IN GENERAL.—Title XI of the Social Se-
curity Act (42 U.S.C. 1301 et seq.) is amended
by inserting after section 1128F the following
new section:
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“SEC. 1128G. LIMITATION ON PAYMENTS TO PRO-
VIDERS UNDER A FEDERAL HEALTH
CARE PROGRAM.

‘“(a) IN GENERAL.—No Federal funds shall
be used to provide payments under a Federal
health care program to any physician (as de-
fined in section 1861(r)), practitioner (as de-
scribed in section 1842(b)(18)(C)), or other in-
dividual who charges a membership fee or
any other extraneous or incidental fee to a
patient, or requires a patient to purchase an
item or service, as a prerequisite for the pro-
vision of an item or service to the patient.

“(b) FEDERAL HEALTH CARE PROGRAM DE-
FINED.—In this section, the term ‘Federal
health care program’ has the meaning given
that term under section 1128B(f) except that,
for purposes of this section, such term in-
cludes the health insurance program under
chapter 89 of title 5, United States Code.”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) applies to payments
made on or after the date of enactment of
this Act.

SA 4308. Mr. TORRICELLI (for him-
self, Mr. LEAHY, and Mr. JEFFORDS)
submitted an amendment intended to
be proposed by him to the bill S. 812. to
amend the Federal Food, Drug, and
Cosmetic Act to provide greater access
to affordable pharmaceuticals; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:

TITLE  —GIFT AND REBATE

DISCLOSURE

SEC.  01. SHORT TITLE.

This title may be cited as the “Gift and
Rebate Disclosure Act of 2002°".

SEC. 02. DISCLOSURE BY PRESCRIPTION
DRUG MANUFACTURERS, PACKERS,
AND DISTRIBUTORS OF CERTAIN
GIFTS.

Section 503 of the Federal Food, Drug, and
Cosmetics Act (21 U.S.C. 353) is amended by
adding at the end the following:

‘“(h)(1) Each manufacturer, packer, or dis-
tributor of a drug subject to subsection (b)(1)
shall disclose to the Commissioner—

““(A) not later than June 30, 2004, and each
June 30 thereafter, the value, nature, and
purpose of any—

‘“(1) gift provided during the preceding cal-
endar year to any covered health entity by
the manufacturer, packer, or distributor, or
a representative thereof, in connection with
detailing, promotional, or other marketing
activities; and

‘“(ii) cash rebate, discount, or any other fi-
nancial consideration provided during the
preceding calendar year to any pharma-
ceutical benefit manager by the manufac-
turer, packer, or distributor, or a representa-
tive thereof, in connection with detailing,
promotional, or other marketing activities;
and

‘(B) not later than the date that is 6
months after the date of enactment of this
subsection and each June 30 thereafter, the
name and address of the individual respon-
sible for the compliance of the manufac-
turer, packer, or distributor with the provi-
sions of this subsection.

‘(2) Subject to paragraph (3), the Commis-
sioner shall make all information disclosed
to the Commissioner under paragraph (1)
publicly available, including by posting such
information on the Internet.

‘“(3) The Commissioner shall keep con-
fidential any information disclosed to or
otherwise obtained by the Commissioner
under this subsection that relates to a trade
secret referred to in section 1905 of title 18,
United States Code. The Commissioner shall
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provide an opportunity in the disclosure
form required under paragraph (4) for a man-
ufacturer, packer, or distributor to identify
any such information.

‘“(4) Each disclosure under this subsection
shall be made in such form and manner as
the Commissioner may require.

‘(5) Each manufacturer, packer, and dis-
tributor described in paragraph (1) shall be
subject to a civil monetary penalty of not
more than $10,000 for each violation of this
subsection. Each unlawful failure to disclose
shall constitute a separate violation. The
provisions of paragraphs (3), (4), and (5) of
section 303(g) shall apply to such a violation
in the same manner as such provisions apply
to a violation of a requirement of this Act
that relates to devices.

*“(6) For purposes of this subsection:

‘“(A) The term ‘covered health entity’ in-
cludes any physician, pharmaceutical benefit
manager, hospital, nursing home, phar-
macist, health benefit plan administrator, or
any other entity authorized to prescribe or
dispense drugs that are subject to subsection
(b)(1), in the District of Columbia or any
State, commonwealth, possession, or terri-
tory of the United States.

‘“(B) The term ‘gift’ includes any gift, fee,
payment, subsidy, or other economic benefit
with a value of $50 or more, except that such
term excludes the following:

‘(i) Free samples of drugs subject to sub-
section (b)(1) intended to be distributed to
patients.

‘“(ii) The payment of reasonable compensa-
tion and reimbursement of expenses in con-
nection with any clinical trial conducted in
connection with a valid scientific study de-
signed to answer specific questions about
drugs, devices, new therapies, or new ways of
using known treatments, or in connection
with a clinical trial involving the compas-
sionate use of an experimental drug or device
as permitted under regulations promulgated
by the Food and Drug Administration.

‘“(iii) Any scholarship or other support for
medical students, residents, or fellows se-
lected by a national, regional, or specialty
medical or other professional association to
attend a significant educational, scientific,
or policy-making conference of the associa-
tion.”.

SEC.  03. DISALLOWANCE OF DEDUCTION FOR
PHYSICIAN GIFT EXPENSES OF PRE-
SCRIPTION DRUG MANUFACTURERS.

(a) GENERAL RULE.—Part IX of subchapter
B of chapter 1 of the Internal Revenue Code
of 1986 (relating to items not deductible) is
amended by adding at the end the following
new section:

“SEC. 280I. PHYSICIAN GIFT EXPENSES OF PRE-
SCRIPTION DRUG MANUFACTURERS.

‘‘(a) GENERAL RULE.—No deduction shall be
allowed under this chapter for any physician
gift expense paid or incurred by any prescrip-
tion drug manufacturer.

“(b) PHYSICIAN GIFT EXPENSE.—For pur-
poses of this section, the term ‘physician gift
expense’ means any gift provided directly or
indirectly to or for the benefit of a physi-
cian, including gifts of meals, sponsored
teachings, symposia, and travel, but not in-
cluding product samples.

“(c) PRESCRIPTION DRUG MANUFACTURER.—
For purposes of this section, the term ‘pre-
scription drug manufacturer’ means—

‘(1) any person engaged in the trade or
business of manufacturing or producing any
prescription drug, and

‘(2) any person who is a member of an af-

filiated group which includes a person de-
scribed in paragraph (1).
For purposes of the preceding sentence, the
term ‘affiliated group’ means any affiliated
group as defined in section 1504 (determined
without regard to paragraphs (3) and (4) of
1504(b)).”
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(b) CLERICAL AMENDMENT.—The table of
sections for part IX of subchapter B of chap-
ter 1 of such Code is amended by adding at
the end thereof the following new item:

‘“Sec. 280I. Physician gift expenses of pre-

scription drug manufacturers.”’

(c) EFFECTIVE DATE.—The amendments

made by this section shall apply to amounts
paid or incurred after December 31, 2001.

SA 4309. Mr. GRAHAM (for himself,
Mr. MILLER, Mr. KENNEDY and Mr.
CORZINE) proposed an amendment to
the bill S. 812. to amend the Federal
Food, Drug, and Cosmetic Act to pro-
vide greater access to affordable phar-
maceuticals; as follows:

At the end, add the following:

TITLE II—MEDICARE OUTPATIENT
PRESCRIPTION DRUG BENEFIT PROGRAM
SEC. 201. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This title may be cited
as the ‘‘Medicare Outpatient Prescription
Drug Act of 2002”.

(b) TABLE OF CONTENTS.—The table of con-
tents of this title is as follows:

Sec. 201. Short title; table of contents.
Sec. 202. Medicare outpatient prescription
drug benefit program.

“PART D—OUTPATIENT PRESCRIPTION DRUG

BENEFIT PROGRAM

‘“Sec. 1860. Definitions.

‘“Sec. 1860A. Establishment of outpatient
prescription drug benefit pro-
gram.

‘“Sec. 1860B. Enrollment under program.

“Sec. 1860C. Enrollment in a plan.

‘“Sec. 1860D. Providing information to bene-
ficiaries.

““Sec. 1860E. Premiums.

““Sec. 1860F. Outpatient prescription drug
benefits.

‘“Sec. 1860G. Entities eligible to provide out-
patient drug benefit.

“Sec. 1860H. Minimum standards for eligible
entities.

‘“‘Sec. 1860I. Payments.

‘“‘Sec. 1860J. Employer incentive program for
employment-based retiree drug
coverage.

‘“Sec. 1860K. Prescription Drug Account in
the Federal Supplementary
Medical Insurance Trust Fund.

‘“Sec. 1860L. Medicare Prescription Drug Ad-
visory Committee.”.

Sec. 203. Part D benefits under
Medicare+Choice plans.

Sec. 204. Additional assistance for low-in-
come beneficiaries.

Sec. 205. Medigap revisions.

Sec. 206. Comprehensive immunosuppressive
drug coverage for transplant
patients under part B.

Sec. 207. HHS study and report on uniform
pharmacy benefit cards.

Sec. 208. GAO study and biennial reports on
competition and savings.

Sec. 209. Expansion of membership and du-

ties of Medicare Payment Advi-
sory Commission (MedPAC).
SEC. 202. MEDICARE OUTPATIENT PRESCRIPTION
DRUG BENEFIT PROGRAM.

(a) ESTABLISHMENT.—Title XVIII of the So-
cial Security Act (42 U.S.C. 1395 et seq.) is
amended by redesignating part D as part E
and by inserting after part C the following
new part:

“PART D—OUTPATIENT PRESCRIPTION DRUG

BENEFIT PROGRAM
“‘DEFINITIONS

““SEC. 1860. In this part:

‘(1) COVERED OUTPATIENT DRUG.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘covered out-
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patient drug’ means any of the following
products:

‘(i) A drug which may be dispensed only
upon prescription, and—

‘“(I) which is approved for safety and effec-
tiveness as a prescription drug under section
505 of the Federal Food, Drug, and Cosmetic
Act;

‘“(II)(aa) which was commercially used or
sold in the United States before the date of
enactment of the Drug Amendments of 1962
or which is identical, similar, or related
(within the meaning of section 310.6(b)(1) of
title 21 of the Code of Federal Regulations)
to such a drug, and (bb) which has not been
the subject of a final determination by the
Secretary that it is a ‘new drug’ (within the
meaning of section 201(p) of the Federal
Food, Drug, and Cosmetic Act) or an action
brought by the Secretary under section 301,
302(a), or 304(a) of such Act to enforce section
502(f) or 505(a) of such Act; or

‘“(III)(aa) which is described in section
107(c)(3) of the Drug Amendments of 1962 and
for which the Secretary has determined
there is a compelling justification for its
medical need, or is identical, similar, or re-
lated (within the meaning of section
310.6(b)(1) of title 21 of the Code of Federal
Regulations) to such a drug, and (bb) for
which the Secretary has not issued a notice
of an opportunity for a hearing under section
505(e) of the Federal Food, Drug, and Cos-
metic Act on a proposed order of the Sec-
retary to withdraw approval of an applica-
tion for such drug under such section be-
cause the Secretary has determined that the
drug is less than effective for all conditions
of use prescribed, recommended, or sug-
gested in its labeling.

‘“(i1) A biological product which—

‘(I) may only be dispensed upon prescrip-
tion;

‘“(IT) is licensed under section 351 of the
Public Health Service Act; and

‘“(IIT) is produced at an establishment 1li-
censed under such section to produce such
product.

‘(iii) Insulin approved under appropriate
Federal law, including needles and syringes
for the administration of such insulin.

‘“(iv) A prescribed drug or biological prod-
uct that would meet the requirements of
clause (i) or (ii) except that it is available
over-the-counter in addition to being avail-
able upon prescription.

‘(B) EXCLUSION.—The term ‘covered out-
patient drug’ does not include any product—

‘(i) except as provided in subparagraph
(A)(iv), which may be distributed to individ-
uals without a prescription;

‘“(ii) for which payment is available under
part A or B or would be available under part
B but for the application of a deductible
under such part (unless payment for such
product is not available because benefits
under part A or B have been exhausted), de-
termined, except as provided in subpara-
graph (C), without regard to whether the
beneficiary involved is entitled to benefits
under part A or enrolled under part B; or

‘‘(iii) except for agents used to promote
smoking cessation and agents used for the
treatment of obesity, for which coverage
may be excluded or restricted under section
1927(d)(2).

“(C) CLARIFICATION REGARDING IMMUNO-
SUPPRESSIVE DRUGS.—In the case of a bene-
ficiary who is not eligible for any coverage
under part B of drugs described in section
1861(s)(2)(J) because of the requirements
under such section (and would not be so eli-
gible if the individual were enrolled under
such part), the term ‘covered outpatient
drug’ shall include such drugs if the drugs
would otherwise be described in subpara-
graph (A).
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‘“(2) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary’ means an individual that
is entitled to benefits under part A or en-
rolled under part B.

‘“(3) ELIGIBLE ENTITY.—The term ‘eligible
entity’ means any entity that the Secretary
determines to be appropriate to provide eli-
gible beneficiaries with covered outpatient
drugs under a plan under this part, includ-
ing—

‘“(A) a pharmacy benefit management com-
pany;

‘(B) a retail pharmacy delivery system;

‘(C) a health plan or insurer;

‘(D) a State (through mechanisms estab-
lished under a State plan under title XIX);

‘““(E) any other entity approved by the Sec-
retary; or

‘“(F) any combination of the entities de-
scribed in subparagraphs (A) through (E) if
the Secretary determines that such combina-
tion—

‘(i) increases the scope or efficiency of the
provision of benefits under this part; and

‘‘(ii) is not anticompetitive.

“(4) MEDICARE+CHOICE ORGANIZATION;
MEDICARE+CHOICE PLAN.—The terms
‘Medicare+Choice organization’ and

‘Medicare+Choice plan’ have the meanings
given such terms in subsections (a)(1) and
(b)(1), respectively, of section 1859 (relating
to definitions relating to Medicare+Choice
organizations).

‘(6) PRESCRIPTION DRUG ACCOUNT.—The
term ‘Prescription Drug Account’ means the
Prescription Drug Account (as established
under section 1860K) in the Federal Supple-
mentary Medical Insurance Trust Fund
under section 1841.

‘““ESTABLISHMENT OF OUTPATIENT
PRESCRIPTION DRUG BENEFIT PROGRAM

‘“SEC. 1860A. (a) PROVISION OF BENEFIT.—

‘(1) IN GENERAL.—Beginning in 2005, the
Secretary shall provide for and administer
an outpatient prescription drug benefit pro-
gram under which each eligible beneficiary
enrolled under this part shall be provided
with coverage of covered outpatient drugs as
follows:

““(A) MEDICARE+CHOICE PLAN.—If the eligi-
ble beneficiary is eligible to enroll in a
Medicare+Choice plan, the beneficiary—

‘(i) may enroll in such a plan; and

‘“(ii) if so enrolled, shall obtain coverage of
covered outpatient drugs through such plan.

‘(B) MEDICARE PRESCRIPTION DRUG PLAN.—
If the eligible beneficiary is not enrolled in a
Medicare+Choice plan, the beneficiary shall
obtain coverage of covered outpatient drugs
through enrollment in a plan offered by an
eligible entity with a contract under this
part.

‘(2) VOLUNTARY NATURE OF PROGRAM.—
Nothing in this part shall be construed as re-
quiring an eligible beneficiary to enroll in
the program established under this part.

‘“(3) SCOPE OF BENEFITS.—The program es-
tablished under this part shall provide for
coverage of all therapeutic classes of covered
outpatient drugs.

“(b) ACCESS TO ALTERNATIVE PRESCRIPTION
DRUG COVERAGE.—In the case of an eligible
beneficiary who has creditable prescription
drug coverage (as defined in section
1860B(b)(1)(F')), such beneficiary—

‘(1) may continue to receive such coverage
and not enroll under this part; and

“(2) pursuant to section 1860B(b)(1)(C), is
permitted to subsequently enroll under this
part without any penalty and obtain cov-
erage of covered outpatient drugs in the
manner described in subsection (a) if the
beneficiary involuntarily loses such cov-
erage.

‘“(c) FINANCING.—The costs of providing
benefits under this part shall be payable
from the Prescription Drug Account.
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‘“ENROLLMENT UNDER PROGRAM

‘“SEC. 1860B. (a) ESTABLISHMENT OF PROC-
ESS.—

‘(1) PROCESS SIMILAR TO ENROLLMENT
UNDER PART B.—The Secretary shall establish
a process through which an eligible bene-
ficiary (including an eligible beneficiary en-
rolled in a Medicare+Choice plan offered by a
Medicare+Choice organization) may make an
election to enroll under this part. Such proc-
ess shall be similar to the process for enroll-
ment in part B under section 1837, including
the deeming provisions of such section.

‘“(2) REQUIREMENT OF ENROLLMENT.—AnD eli-
gible beneficiary must enroll under this part
in order to be eligible to receive covered out-
patient drugs under this title.

““(b) SPECIAL ENROLLMENT PROCEDURES.—

‘(1) LATE ENROLLMENT PENALTY.—

‘“(A) INCREASE IN PREMIUM.—Subject to the
succeeding provisions of this paragraph, in
the case of an eligible beneficiary whose cov-
erage period under this part began pursuant
to an enrollment after the beneficiary’s ini-
tial enrollment period under part B (deter-
mined pursuant to section 1837(d)) and not
pursuant to the open enrollment period de-
scribed in paragraph (2), the Secretary shall
establish procedures for increasing the
amount of the monthly part D premium
under section 1860E(a) applicable to such
beneficiary by an amount that the Secretary
determines is actuarily sound for each full
12-month period (in the same continuous pe-
riod of eligibility) in which the eligible bene-
ficiary could have been enrolled under this
part but was not so enrolled.

‘(B) PERIODS TAKEN INTO ACCOUNT.—For
purposes of calculating any 12-month period
under subparagraph (A), there shall be taken
into account—

‘(i) the months which elapsed between the
close of the eligible beneficiary’s initial en-
rollment period and the close of the enroll-
ment period in which the beneficiary en-
rolled; and

‘“(ii) in the case of an eligible beneficiary
who reenrolls under this part, the months
which elapsed between the date of termi-
nation of a previous coverage period and the
close of the enrollment period in which the
beneficiary reenrolled.

¢“(C) PERIODS NOT TAKEN INTO ACCOUNT.—

‘(i) IN GENERAL.—For purposes of calcu-
lating any 12-month period under subpara-
graph (A), subject to clause (ii), there shall
not be taken into account months for which
the eligible beneficiary can demonstrate
that the beneficiary had creditable prescrip-
tion drug coverage (as defined in subpara-
graph (F)).

C4(ii) APPLICATION.—This subparagraph
shall only apply with respect to a coverage
period the enrollment for which occurs be-
fore the end of the 60-day period that begins
on the first day of the month which in-
cludes—

“(I) in the case of a beneficiary with cov-
erage described in clause (ii) of subparagraph
(F), the date on which the plan terminates,
ceases to provide, or reduces the value of the
prescription drug coverage under such plan
to below the actuarial value of the coverage
provided under the program under this part;
or

““(IT) in the case of a beneficiary with cov-
erage described in clause (i), (iii), or (iv) of
subparagraph (F), the date on which the ben-
eficiary loses eligibility for such coverage.

‘(D) PERIODS TREATED SEPARATELY.—Any
increase in an eligible beneficiary’s monthly
part D premium under subparagraph (A) with
respect to a particular continuous period of
eligibility shall not be applicable with re-
spect to any other continuous period of eligi-
bility which the beneficiary may have.

“‘(E) CONTINUOUS PERIOD OF ELIGIBILITY.—
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‘(i) IN GENERAL.—Subject to clause (ii), for
purposes of this paragraph, an eligible bene-
ficiary’s ‘continuous period of eligibility’ is
the period that begins with the first day on
which the beneficiary is eligible to enroll
under section 1836 and ends with the bene-
ficiary’s death.

‘‘(ii) SEPARATE PERIOD.—Any period during
all of which an eligible beneficiary satisfied
paragraph (1) of section 1836 and which ter-
minated in or before the month preceding
the month in which the beneficiary attained
age 65 shall be a separate ‘continuous period
of eligibility’ with respect to the beneficiary
(and each such period which terminates shall
be deemed not to have existed for purposes of
subsequently applying this paragraph).

“(F) CREDITABLE PRESCRIPTION DRUG COV-
ERAGE DEFINED.—For purposes of this part,
the term ‘creditable prescription drug cov-
erage’ means any of the following:

‘(1) MEDICAID PRESCRIPTION DRUG COV-
ERAGE.—Prescription drug coverage under a
medicaid plan under title XIX, including
through the Program of All-inclusive Care
for the Elderly (PACE) under section 1934
and through a social health maintenance or-
ganization (referred to in section 4104(c) of
the Balanced Budget Act of 1997), but only if
the coverage provides coverage of the cost of
prescription drugs the actuarial value of
which (as defined by the Secretary) to the
beneficiary equals or exceeds the actuarial
value of the benefits provided to an indi-
vidual enrolled in the outpatient prescrip-
tion drug benefit program under this part.

¢‘(ii) PRESCRIPTION DRUG COVERAGE UNDER A
GROUP HEALTH PLAN.—Prescription drug cov-
erage under a group health plan, including a
health benefits plan under the Federal Em-
ployees Health Benefit Program under chap-
ter 89 of title 5, United States Code, and a
qualified retiree prescription drug plan (as
defined in section 1860J(e)(3)), but only if the
coverage provides coverage of the cost of
prescription drugs the actuarial value of
which (as defined by the Secretary) to the
beneficiary equals or exceeds the actuarial
value of the benefits provided to an indi-
vidual enrolled in the outpatient prescrip-
tion drug benefit program under this part.

“(iii) STATE PHARMACEUTICAL ASSISTANCE
PROGRAM.—Coverage of prescription drugs
under a State pharmaceutical assistance pro-
gram, but only if the coverage provides cov-
erage of the cost of prescription drugs the
actuarial value of which (as defined by the
Secretary) to the beneficiary equals or ex-
ceeds the actuarial value of the benefits pro-
vided to an individual enrolled in the out-
patient prescription drug benefit program
under this part.

“(iv) VETERANS’ COVERAGE OF PRESCRIPTION
DRUGS.—Coverage of prescription drugs for
veterans, and survivors and dependents of
veterans, under chapter 17 of title 38, United
States Code, but only if the coverage pro-
vides coverage of the cost of prescription
drugs the actuarial value of which (as de-
fined by the Secretary) to the beneficiary
equals or exceeds the actuarial value of the
benefits provided to an individual enrolled in
the outpatient prescription drug benefit pro-
gram under this part.

¢“(2) OPEN ENROLLMENT PERIOD FOR CURRENT
BENEFICIARIES IN WHICH LATE ENROLLMENT
PROCEDURES DO NOT APPLY.—

‘“(A) IN GENERAL.—The Secretary shall es-
tablish an applicable period, which shall
begin on the date on which the Secretary
first begins to accept elections for enroll-
ment under this part, during which any eligi-
ble beneficiary may enroll under this part
without the application of the late enroll-
ment procedures established under para-
graph (1)(A).

“(B) OPEN ENROLLMENT PERIOD TO BEGIN
PRIOR TO JANUARY 1, 2005.—The Secretary
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shall ensure that eligible beneficiaries are
permitted to enroll under this part prior to
January 1, 2005, in order to ensure that cov-
erage under this part is effective as of such
date.

¢“(3) SPECIAL ENROLLMENT PERIOD FOR BENE-
FICIARIES WHO INVOLUNTARILY LOSE CRED-
ITABLE PRESCRIPTION DRUG COVERAGE.—The
Secretary shall establish a special open en-
rollment period for an eligible beneficiary
that loses creditable prescription drug cov-
erage.

‘‘(c) PERIOD OF COVERAGE.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2) and subject to paragraph (3),
an eligible beneficiary’s coverage under the
program under this part shall be effective for
the period provided in section 1838, as if that
section applied to the program under this
part.

‘“(2) OPEN AND SPECIAL ENROLLMENT.—Sub-
ject to paragraph (3), an eligible beneficiary
who enrolls under the program under this
part pursuant to paragraph (2) or (3) of sub-
section (b) shall be entitled to the benefits
under this part beginning on the first day of
the month following the month in which
such enrollment occurs.

¢(3) LIMITATION.—Coverage under this part
shall not begin prior to January 1, 2005.

*“(d) TERMINATION.—

‘(1 IN GENERAL.—The causes of termi-
nation specified in section 1838 shall apply to
this part in the same manner as such causes
apply to part B.

‘“(2) COVERAGE TERMINATED BY TERMINATION
OF COVERAGE UNDER PARTS A AND B.—

‘““(A) IN GENERAL.—In addition to the
causes of termination specified in paragraph
(1), the Secretary shall terminate an individ-
ual’s coverage under this part if the indi-
vidual is no longer enrolled in either part A
or B.

‘‘(B) EFFECTIVE DATE.—The termination de-
scribed in subparagraph (A) shall be effective
on the effective date of termination of cov-
erage under part A or (if later) under part B.

‘“(3) PROCEDURES REGARDING TERMINATION
OF A BENEFICIARY UNDER A PLAN.—The Sec-
retary shall establish procedures for deter-
mining the status of an eligible beneficiary’s
enrollment under this part if the bene-
ficiary’s enrollment in a plan offered by an
eligible entity under this part is terminated
by the entity for cause (pursuant to proce-
dures established by the Secretary under sec-
tion 1860C(a)(1)).

““ENROLLMENT IN A PLAN

‘“‘SEC. 1860C. (a) PROCESS.—

(1) ESTABLISHMENT.—

““(A) ELECTION.—

‘(i) IN GENERAL.—The Secretary shall es-
tablish a process through which an eligible
beneficiary who is enrolled under this part
but not enrolled in a Medicare+Choice plan
offered by a Medicare+Choice organization—

‘(I) shall make an annual election to en-
roll in any plan offered by an eligible entity
that has been awarded a contract under this
part and serves the geographic area in which
the beneficiary resides; and

“(II) may make an annual election to
change the election under this clause.

‘“(ii) DEFAULT ENROLLMENT.—Such process
shall include for the default enrollment in
such a plan in the case of an eligible bene-
ficiary who is enrolled under this part but
who has failed to make an election of such a

plan.
‘“(B) RULEs.—In establishing the process
under subparagraph (A), the Secretary
shall—

‘(i) use rules similar to the rules for en-
rollment, disenrollment, and termination of
enrollment with a Medicare+Choice plan
under section 1851, including—
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“(I) the establishment of special election
periods under subsection (e)(4) of such sec-
tion; and

‘“(II) the application of the guaranteed
issue and renewal provisions of subsection
(g) of such section (other than paragraph
3)(C)(1), relating to default enrollment); and

“4(ii) coordinate enrollments,
disenrollments, and terminations of enroll-
ment under part C with enrollments,
disenrollments, and terminations of enroll-
ment under this part.

‘(2) FIRST ENROLLMENT PERIOD FOR PLAN
ENROLLMENT.—The process developed under
paragraph (1) shall—

““(A) ensure that eligible beneficiaries who
choose to enroll under this part are per-
mitted to enroll with an eligible entity prior
to January 1, 2005, in order to ensure that
coverage under this part is effective as of
such date; and

‘“(B) be coordinated with the open enroll-
ment period under section 1860B(b)(2)(A).

*“(b) MEDICARE+CHOICE ENROLLEES.—

‘(1 IN GENERAL.—An eligible beneficiary
who is enrolled under this part and enrolled
in a Medicare+Choice plan offered by a
Medicare+Choice organization shall receive
coverage of covered outpatient drugs under
this part through such plan.

“(2) RULES.—Enrollment in a
Medicare+Choice plan is subject to the rules
for enrollment in such a plan under section
1851.

““PROVIDING INFORMATION TO BENEFICIARIES

““SEC. 1860D. (a) ACTIVITIES.—

‘(1) IN GENERAL.—The Secretary shall con-
duct activities that are designed to broadly
disseminate information to eligible bene-
ficiaries (and prospective eligible bene-
ficiaries) regarding the coverage provided
under this part.

‘“(2) SPECIAL RULE FOR FIRST ENROLLMENT
UNDER THE PROGRAM.—To the extent prac-
ticable, the activities described in paragraph
(1) shall ensure that eligible beneficiaries are
provided with such information at least 30
days prior to the open enrollment period de-
scribed in section 1860B(b)(2)(A).

““(b) REQUIREMENTS.—

‘(1) IN GENERAL.—The activities described
in subsection (a) shall—

““(A) be similar to the activities performed
by the Secretary under section 1851(d);

‘(B) be coordinated with the activities per-
formed by the Secretary under such section
and under section 1804; and

‘(C) provide for the dissemination of infor-
mation comparing the plans offered by eligi-
ble entities under this part that are avail-
able to eligible beneficiaries residing in an
area.

¢“(2) COMPARATIVE INFORMATION.—The com-
parative information described in paragraph
(1)(C) shall include a comparison of the fol-
lowing:

‘““(A) BENEFITS.—The benefits provided
under the plan, including the prices bene-
ficiaries will be charged for covered out-
patient drugs, any preferred pharmacy net-
works used by the eligible entity under the
plan, and the formularies and appeals proc-
esses under the plan.

‘“(B) QUALITY AND PERFORMANCE.—To the
extent available, the quality and perform-
ance of the eligible entity offering the plan.

¢“(C) BENEFICIARY COST-SHARING.—The cost-
sharing required of eligible beneficiaries
under the plan.

(D) CONSUMER SATISFACTION SURVEYS.—To
the extent available, the results of consumer
satisfaction surveys regarding the plan and
the eligible entity offering such plan.

‘“(E) ADDITIONAL INFORMATION.—Such addi-
tional information as the Secretary may pre-
scribe.

¢(3) INFORMATION STANDARDS.—The Sec-
retary shall develop standards to ensure that
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the information provided to eligible bene-
ficiaries under this part is complete, accu-
rate, and uniform.

‘“(c) USE OF MEDICARE CONSUMER COALI-
TIONS TO PROVIDE INFORMATION.—

‘(1) IN GENERAL.—The Secretary may con-
tract with Medicare Consumer Coalitions to
conduct the informational activities under—

‘“(A) this section;

‘“(B) section 1851(d); and

‘“(C) section 1804.

¢“(2) SELECTION OF COALITIONS.—If the Sec-
retary determines the use of Medicare Con-
sumer Coalitions to be appropriate, the Sec-
retary shall—

“(A) develop and disseminate, in such
areas as the Secretary determines appro-
priate, a request for proposals for Medicare
Consumer Coalitions to contract with the
Secretary in order to conduct any of the in-
formational activities described in para-
graph (1); and

‘“(B) select a proposal of a Medicare Con-
sumer Coalition to conduct the informa-
tional activities in each such area, with a
preference for broad participation by organi-
zations with experience in providing infor-
mation to beneficiaries under this title.

“(3) PAYMENT TO MEDICARE CONSUMER COA-
LITIONS.—The Secretary shall make pay-
ments to Medicare Consumer Coalitions con-
tracting under this subsection in such
amounts and in such manner as the Sec-
retary determines appropriate.

““(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary to contract with Medicare Consumer
Coalitions under this section.

‘(5) MEDICARE CONSUMER COALITION DE-
FINED.—In this subsection, the term ‘Medi-
care Consumer Coalition’ means an entity
that is a nonprofit organization operated
under the direction of a board of directors
that is primarily composed of beneficiaries
under this title.

“PREMIUMS

‘‘SEC. 1860E. (a) ANNUAL ESTABLISHMENT OF
MONTHLY PART D PREMIUM RATES.—

‘(1) IN GENERAL.—The Secretary shall, dur-
ing September of each year (beginning in
2004), determine and promulgate a monthly
part D premium rate for the succeeding year.

‘“(2) AMOUNT.—The Secretary shall deter-
mine the monthly part D premium rate for
the succeeding year as follows:

““(A) PREMIUM FOR 2005.—The monthly part
D premium rate for 2005 shall be $25.

“(B) INFLATION ADJUSTMENT OF PREMIUM
FOR 2006 AND SUBSEQUENT YEARS.—

‘(i) IN GENERAL.—Subject to clause (ii), in
the case of any calendar year beginning after
2005, the monthly part D premium rate for
the year shall be the amount described in
subparagraph (A) increased by an amount
equal to—

‘“(I) such dollar amount, multiplied by

‘(IT) the percentage (if any) by which the
amount of the average annual per capita ag-
gregate expenditures payable from the Pre-
scription Drug Account for the year (as esti-
mated under section 1860J(c)(2)(C)) exceeds
the amount of such expenditures in 2005.

“‘(ii) ROUNDING.—If the monthly part D pre-
mium rate determined under clause (i) is not
a multiple of $1, such rate shall be rounded
to the nearest multiple of $1.

‘“(b) COLLECTION OF PART D PREMIUM.—The
monthly part D premium applicable to an el-
igible beneficiary under this part (after ap-
plication of any increase under section
1860B(b)(1)) shall be collected and credited to
the Prescription Drug Account in the same
manner as the monthly premium determined
under section 1839 is collected and credited
to the Federal Supplementary Medical Insur-
ance Trust Fund under section 1840.
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‘““OUTPATIENT PRESCRIPTION DRUG BENEFITS

‘“SEC. 1860F. (a) REQUIREMENT.—A plan of-
fered by an eligible entity under this part
shall provide eligible beneficiaries enrolled
in such plan with—

‘(1) coverage of covered outpatient drugs—

‘““(A) without the application of any de-
ductible; and

‘“(B) with the cost-sharing described in
subsection (b); and

‘“(2) access to negotiated prices for such
drugs under subsection (c).

““(b) COST-SHARING.—

‘(1) COPAYMENT STRUCTURE FOR DRUGS IN-
CLUDED IN THE FORMULARY.—

“(A) IN GENERAL.—Subject to the suc-
ceeding provisions of this subsection, in the
case of a covered outpatient drug that is dis-
pensed in a year to an eligible beneficiary
and that is included in the formulary estab-
lished by the eligible entity (pursuant to sec-
tion 1860H(c)) for the plan, the beneficiary
shall be responsible for a copayment for the
drug in an amount equal to the following:

‘(i) GENERIC DRUGS.—In the case of a ge-
neric covered outpatient drug, $10 for each
prescription (as defined in subparagraph (D))
of such drug.

‘(ii) PREFERRED BRAND NAME DRUGS.—In
the case of a preferred brand name covered
outpatient drug (including a drug treated as
a preferred brand name drug under subpara-
graph (C)), $40 for each prescription (as so de-
fined) of such drug.

‘(B) REDUCTION BY ELIGIBLE ENTITY.—An
eligible entity offering a plan under this part
may reduce the applicable copayment
amount that an eligible beneficiary enrolled
in the plan is subject to under subparagraph
(A) if the Secretary determines that such re-
duction—

‘(i) is tied to the performance require-
ments described in section 1860I(b)(1)(C); and

‘(i) will not result in an increase in the
expenditures made from the Prescription
Drug Account.

¢(C) TREATMENT OF MEDICALLY NECESSARY
NONFORMULARY DRUGS.—The eligible entity
shall treat a nonformulary drug as a pre-
ferred brand name drug under subparagraph
(A)(ii) if such nonformulary drug is deter-
mined (pursuant to subparagraph (D) or (E)
of section 1860H(a)(4)) to be medically nec-
essary.

(D) PRESCRIPTION DEFINED.—

‘(i) IN GENERAL.—Subject to clause (ii), for
purposes of subparagraph (A), the term ‘pre-
scription’ means—

“(I) a 30-day supply for a maintenance
drug; and

““(IT) a supply necessary for the length of
the course that is typical of current practice
for a nonmaintenance drug.

‘“(ii) SPECIAL RULE FOR MAIL ORDER
DRUGS.—In the case of drugs obtained by
mail order, the term ‘prescription’ may be
for a supply that is longer than the period
specified in clause (i) or (ii) (as the case may
be) if the Secretary determines that the
longer supply will not result in an increase
in the expenditures made from the Prescrip-
tion Drug Account.

‘‘(2) BENEFICIARY RESPONSIBLE FOR NEGO-
TIATED PRICE OF NONFORMULARY DRUGS.—In
the case of a covered outpatient drug that is
dispensed to an eligible beneficiary and that
is not included in the formulary established
by the eligible entity (pursuant to section
1860H(c)) for the plan (and not treated a pre-
ferred brand name drug under paragraph
(1)(C)), the beneficiary shall be responsible
for the negotiated price for the drug (as re-
ported to the Secretary pursuant to section
1860H(a)(6)(A)).

‘‘(3) COST-SHARING MAY NOT EXCEED NEGO-
TIATED PRICE.—

““(A) IN GENERAL.—If the amount of cost-
sharing for a covered outpatient drug that
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would otherwise be required under this sub-
section (but for this paragraph) is greater
than the applicable amount, then the
amount of such cost-sharing shall be reduced
to an amount equal to such applicable
amount.

‘“(B) APPLICABLE AMOUNT DEFINED.—For
purposes of subparagraph (A), the term ‘ap-
plicable amount’ means an amount equal
to—

‘(i) in the case of a drug included in the
formulary (generic drugs and preferred brand
name drugs, including a drug treated as a
preferred brand name drug under paragraph
(1)(C)), the negotiated price for the drug (as
reported to the Secretary pursuant to sec-
tion 1860H(a)(6)(A)) less $5; and

‘(i) in the case of a nonformulary drug,
the negotiated price for the drug (as so re-
ported).

¢“(4) NO COST-SHARING ONCE EXPENSES EQUAL
ANNUAL OUT-OF-POCKET LIMIT.—

‘“(A) IN GENERAL.—An eligible entity offer-
ing a plan under this part shall provide cov-
erage of covered outpatient drugs without
any cost-sharing if the individual has in-
curred costs (as described in subparagraph
(C)) for covered outpatient drugs in a year
equal to the annual out-of-pocket limit spec-
ified in subparagraph (B).

‘“(B) ANNUAL OUT-OF-POCKET LIMIT.—Sub-
ject to paragraph (5), for purposes of this
part, the ‘annual out-of-pocket limit’ speci-
fied in this subparagraph is equal to $4,000.

‘(C) APPLICATION.—In applying subpara-
graph (A)—

‘(i) incurred costs shall only include costs
incurred for the cost-sharing described in
this subsection; but

‘‘(ii) such costs shall be treated as incurred
without regard to whether the individual or
another person, including a State program or
other third-party coverage, has paid for such
costs.

¢“(6) INFLATION ADJUSTMENT FOR COPAYMENT
AMOUNTS AND ANNUAL OUT-OF-POCKET LIMIT
FOR 2006 AND SUBSEQUENT YEARS.—

‘‘(A) IN GENERAL.—For any year after 2006—

‘(i) the copayment amounts described in
clauses (i) and (ii) of paragraph (1)(A) are
equal to the copayment amounts determined
under such paragraph (or this paragraph) for
the previous year—

‘(I) increased by the annual percentage in-
crease described in subparagraph (B); and

““(II) further adjusted to reflect relative
changes in the composition of drug spending
among the copayment structure under para-
graph (1) to ensure that the percentage of
drug spending that beneficiaries enrolled
under this part are required to pay in the
year is the same (as estimated by the Sec-
retary) as the percentage required in the pre-
vious year; and

‘“(ii) the annual out-of-pocket limit speci-
fied in paragraph (4)(B) is equal to the an-
nual out-of-pocket limit determined under
such paragraph (or this paragraph) for the
previous year increased by the annual per-
centage increase described in subparagraph
(©).

‘(B) ANNUAL PERCENTAGE INCREASE SPECI-
FIED IN SUBPARAGRAPH (B).—The annual per-
centage increase specified in this subpara-
graph for a year is equal to the annual per-
centage increase in the prices of covered out-
patient drugs (including both price inflation
and price changes due to changes in thera-
peutic mix), as determined by the Secretary
for the 12-month period ending in July of the
previous year.

¢“(C) ANNUAL PERCENTAGE INCREASE SPECI-
FIED IN SUBPARAGRAPH (C).—The annual per-
centage increase specified in this subpara-
graph for a year is equal to the annual per-
centage increase in average per capita aggre-
gate expenditures for covered outpatient
drugs in the United States for medicare
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beneficiaries, as determined by the Sec-
retary for the 12-month period ending in
July of the previous year.

‘(D) ROUNDING.—If any amount determined
under subparagraph (A) is not a multiple of
$1, such amount shall be rounded to the near-
est multiple of $1.

““(c) ACCESS TO NEGOTIATED PRICES.—

‘(1) AcceEss.—Under a plan offered by an
eligible entity with a contract under this
part, the eligible entity offering such plan
shall provide eligible beneficiaries enrolled
in such plan with access to negotiated prices
(including applicable discounts) used for pay-
ment for covered outpatient drugs, regard-
less of the fact that only partial benefits
may be payable under the coverage with re-
spect to such drugs because of the applica-
tion of the cost-sharing under subsection (b).

““(2) MEDICAID RELATED PROVISIONS.—Inso-
far as a State elects to provide medical as-
sistance under title XIX for a drug based on
the prices negotiated under a plan under this
part, the requirements of section 1927 shall
not apply to such drugs. The prices nego-
tiated under a plan under this part with re-
spect to covered outpatient drugs, under a
Medicare+Choice plan with respect to such
drugs, or under a qualified retiree prescrip-
tion drug plan (as defined in section
1860J(e)(3)) with respect to such drugs, on be-
half of eligible beneficiaries, shall (notwith-
standing any other provision of law) not be
taken into account for the purposes of estab-
lishing the best price under section
1927(c)(1)(C).

“ENTITIES ELIGIBLE TO PROVIDE OUTPATIENT

DRUG BENEFIT

‘““SEC. 1860G. (a) ESTABLISHMENT OF PANELS
OF PLANS AVAILABLE IN AN AREA.—

‘(1) IN GENERAL.—The Secretary shall es-
tablish procedures under which the Sec-
retary—

““(A) accepts bids submitted by eligible en-
tities for the plans which such entities in-
tend to offer in an area established under
subsection (b); and

“(B) awards contracts to such entities to
provide such plans to eligible beneficiaries in
the area.

‘“(2) COMPETITIVE PROCEDURES.—Competi-
tive procedures (as defined in section 4(5) of
the Office of Federal Procurement Policy
Act (41 U.S.C. 403(5))) shall be used to enter
into contracts under this part.

“(b) AREA FOR CONTRACTS.—

‘(1) REGIONAL BASIS.—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (B) and subject to paragraph
(2), the contract entered into between the
Secretary and an eligible entity with respect
to a plan shall require the eligible entity to
provide coverage of covered outpatient drugs
under the plan in a region determined by the
Secretary under paragraph (2).

‘(B) PARTIAL REGIONAL BASIS.—

‘(i) IN GENERAL.—If determined appro-
priate by the Secretary, the Secretary may
permit the coverage described in subpara-
graph (A) to be provided in a partial region
determined appropriate by the Secretary.

‘(i) REQUIREMENTS.—If the Secretary per-
mits coverage pursuant to clause (i), the Sec-
retary shall ensure that the partial region in
which coverage is provided is—

‘“(I) at least the size of the commercial
service area of the eligible entity for that
area; and

‘“(IT) not smaller than a State.

“‘(2) DETERMINATION.—

‘“(A) IN GENERAL.—In determining regions
for contracts under this part, the Secretary
shall—

‘(i) take into account the number of eligi-
ble beneficiaries in an area in order to en-
courage participation by eligible entities;
and
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‘‘(ii) ensure that there are at least 10 dif-
ferent regions in the United States.

“(B) NO ADMINISTRATIVE OR JUDICIAL RE-
VIEW.—The determination of coverage areas
under this part shall not be subject to ad-
ministrative or judicial review.

“‘(c) SUBMISSION OF BIDS.—

(1) SUBMISSION.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), each eligible entity desiring to offer a
plan under this part in an area shall submit
a bid with respect to such plan to the Sec-
retary at such time, in such manner, and ac-
companied by such information as the Sec-
retary may reasonably require.

‘(B) BID THAT COVERS MULTIPLE AREAS.—
The Secretary shall permit an eligible entity
to submit a single bid for multiple areas if
the bid is applicable to all such areas.

‘(2) REQUIRED INFORMATION.—The bids de-
scribed in paragraph (1) shall include—

‘“(A) a proposal for the estimated prices of
covered outpatient drugs and the projected
annual increases in such prices, including
differentials between formulary and nonfor-
mulary prices, if applicable;

‘“(B) a statement regarding the amount
that the entity will charge the Secretary for
managing, administering, and delivering the
benefits under the contract;

‘(C) a statement regarding whether the en-
tity will reduce the applicable cost-sharing
amount pursuant to section 1860F(b)(1)(B)
and if so, the amount of such reduction and
how such reduction is tied to the perform-
ance requirements described in section
1860I(b)(1)(C);

‘(D) a detailed description of the perform-
ance requirements for which the payments
to the entity will be subject to risk pursuant
to section 1860I(b)(1)(C);

‘“(E) a detailed description of access to
pharmacy services provided under the plan;

‘“(F) with respect to the formulary used by
the entity, a detailed description of the pro-
cedures and standards the entity will use
for—

‘(i) adding new drugs to a therapeutic
class within the formulary; and

‘‘(ii) determining when and how often the
formulary should be modified;

‘“(G) a detailed description of any owner-
ship or shared financial interests with other
entities involved in the delivery of the ben-
efit as proposed under the plan;

‘“(H) a detailed description of the entity’s
estimated marketing and advertising ex-
penditures related to enrolling eligible bene-
ficiaries under the plan and retaining such
enrollment; and

‘(I) such other information that the Sec-
retary determines is necessary in order to
carry out this part, including information
relating to the bidding process under this
part.

‘(d) ACCESS TO BENEFITS
AREAS.—

‘(1) AREAS NOT COVERED BY CONTRACTS.—
The Secretary shall develop procedures for
the provision of covered outpatient drugs
under this part to each eligible beneficiary
enrolled under this part that resides in an
area that is not covered by any contract
under this part.

‘‘(2) BENEFICIARIES RESIDING IN DIFFERENT
LOCATIONS.—The Secretary shall develop pro-
cedures to ensure that each eligible bene-
ficiary enrolled under this part that resides
in different areas in a year is provided the
benefits under this part throughout the en-
tire year.

‘‘(e) AWARDING OF CONTRACTS.—

‘(1) NUMBER OF CONTRACTS.—The Secretary
shall, consistent with the requirements of
this part and the goal of containing costs
under this title, award in a competitive man-
ner at least 2 contracts to offer a plan in an
area, unless only 1 bidding entity (and the
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plan offered by the entity) meets the min-
imum standards specified under this part and
by the Secretary.

“2) DETERMINATION.—In determining
which of the eligible entities that submitted
bids that meet the minimum standards spec-
ified under this part and by the Secretary to
award a contract, the Secretary shall con-
sider the comparative merits of each bid, as
determined on the basis of the past perform-
ance of the entity and other relevant factors,
with respect to—

““(A) how well the entity (and the plan of-
fered by the entity) meet such minimum
standards;

‘““(B) the amount that the entity will
charge the Secretary for managing, admin-
istering, and delivering the benefits under
the contract;

‘“(C) the performance requirements for
which the payments to the entity will be
subject to risk pursuant to section
1860I(b)(1)(C);

‘(D) the proposed negotiated prices of cov-
ered outpatient drugs and annual increases
in such prices;

‘“(E) the factors
1860D(b)(2);

““(F') prior experience of the entity in man-
aging, administering, and delivering a pre-
scription drug benefit program;

‘(G) effectiveness of the entity and plan in
containing costs through pricing incentives
and utilization management; and

‘““(H) such other factors as the Secretary
deems necessary to evaluate the merits of
each bid.

‘“(3) EXCEPTION TO CONFLICT OF INTEREST
RULES.—In awarding contracts under this
part, the Secretary may waive conflict of in-
terest laws generally applicable to Federal
acquisitions (subject to such safeguards as
the Secretary may find necessary to impose)
in circumstances where the Secretary finds
that such waiver—

“‘(A) is not inconsistent with the—

‘(i) purposes of the programs under this
title; or

‘‘(ii) best interests of beneficiaries enrolled
under this part; and

‘“(B) permits a sufficient level of competi-
tion for such contracts, promotes efficiency
of benefits administration, or otherwise
serves the objectives of the program under
this part.

‘(4) NO ADMINISTRATIVE OR JUDICIAL RE-
VIEW.—The determination of the Secretary
to award or not award a contract to an eligi-
ble entity with respect to a plan under this
part shall not be subject to administrative or
judicial review.

“(f) APPROVAL OF MARKETING MATERIAL
AND APPLICATION FORMS.—The provisions of
section 1851(h) shall apply to marketing ma-
terial and application forms under this part
in the same manner as such provisions apply
to marketing material and application forms
under part C.

‘(g) DURATION OF CONTRACTS.—Each con-
tract awarded under this part shall be for a
term of at least 2 years but not more than 5
years, as determined by the Secretary.

described in section

“‘MINIMUM STANDARDS FOR ELIGIBLE ENTITIES

“SEC. 1860H. (a) IN GENERAL.—The Sec-
retary shall not award a contract to an eligi-
ble entity under this part unless the Sec-
retary finds that the eligible entity agrees to
comply with such terms and conditions as
the Secretary shall specify, including the
following:

‘(1) QUALITY AND FINANCIAL STANDARDS.—
The eligible entity meets the quality and fi-
nancial standards specified by the Secretary.

‘“(2) PROCEDURES TO ENSURE PROPER UTILI-
ZATION, COMPLIANCE, AND AVOIDANCE OF AD-
VERSE DRUG REACTIONS.—
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‘“(A) IN GENERAL.—The eligible entity has
in place drug utilization review procedures
to ensure—

‘(i) the appropriate utilization by eligible
beneficiaries enrolled in the plan covered by
the contract of the benefits to be provided
under the plan;

‘“(ii) the avoidance of adverse drug reac-
tions among such beneficiaries, including
problems due to therapeutic duplication,
drug-disease contraindications, drug-drug
interactions (including serious interactions
with nonprescription or over-the-counter
drugs), incorrect drug dosage or duration of
drug treatment, drug-allergy interactions,
and clinical abuse and misuse; and

‘‘(iii) the reasonable application of peer-re-
viewed medical literature pertaining to im-
provements in pharmaceutical safety and ap-
propriate use of drugs.

“(B) AUTHORITY TO USE CERTAIN COMPENDIA
AND LITERATURE.—The eligible entity may
use the compendia and literature referred to
in clauses (i) and (ii), respectively, of section
1927(g)(1)(B) as a source for the utilization
review under subparagraph (A).

““(3) ELECTRONIC PRESCRIPTION PROGRAM.—

‘““(A) IN GENERAL.—The eligible entity has
in place, for years beginning with 2006, an
electronic prescription drug program that in-
cludes at least the following components,
consistent with national standards estab-
lished under subparagraph (B):

‘(i) ELECTRONIC TRANSMITTAL OF PRESCRIP-
TIONS.—Prescriptions are only received elec-
tronically, except in emergency cases and
other exceptional circumstances recognized
by the Secretary.

“(ii) PROVISION OF INFORMATION TO PRE-
SCRIBING HEALTH CARE PROFESSIONAL.—The
program provides, upon transmittal of a pre-
scription by a prescribing health care profes-
sional, for transmittal by the pharmacist to
the professional of information that in-
cludes—

‘() information (to the extent available
and feasible) on the drugs being prescribed
for that patient and other information relat-
ing to the medical history or condition of
the patient that may be relevant to the ap-
propriate prescription for that patient;

““(IT) cost-effective alternatives (if any) for
the use of the drug prescribed; and

‘“(ITI) information on the drugs included in
the applicable formulary.

To the extent feasible, such program shall
permit the prescribing health care profes-
sional to provide (and be provided) related
information on an interactive, real-time
basis.

“(B) STANDARDS.—

‘(i) DEVELOPMENT.—The Secretary shall
provide for the development of national
standards relating to the electronic prescrip-
tion drug program described in subparagraph
(A). Such standards shall be compatible with
standards established under part C of title
XI.

‘(i) ADVISORY TASK FORCE.—In developing
such standards, the Secretary shall establish
a task force that includes representatives of
physicians, hospitals, pharmacists, and tech-
nology experts and representatives of the De-
partments of Veterans Affairs and Defense
and other appropriate Federal agencies to
provide recommendations to the Secretary
on such standards, including recommenda-
tions relating to the following:

‘“(I) The range of available computerized
prescribing software and hardware and their
costs to develop and implement.

‘“(IT) The extent to which such systems re-
duce medication errors and can be readily
implemented by physicians and hospitals.

‘“(II1) Efforts to develop a common soft-
ware platform for computerized prescribing.

‘““(IV) The cost of implementing such sys-
tems in the range of hospital and physician
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office settings, including hardware, software,
and training costs.

“(V) Implementation issues as they relate
to part C of title XI, and current Federal and
State prescribing laws and regulations and
their impact on implementation of comput-
erized prescribing.

¢‘(iii) DEADLINES.—

““(I) The Secretary shall constitute the
task force under clause (ii) by not later than
April 1, 2003.

“(II) Such task force shall submit rec-
ommendations to Secretary by not later
than January 1, 2004.

‘(IIT) The Secretary shall develop and pro-
mulgate the national standards referred to
in clause (ii) by not later than January 1,
2005.

¢(C) WAIVER OF APPLICATION FOR CERTAIN
RURAL PROVIDERS.—If the Secretary deter-
mines that it is unduly burdensome on pro-
viders in rural areas to comply with the re-
quirements under this paragraph, the Sec-
retary may waive such requirements for such
providers.

‘(D) REFERENCE TO AVAILABILITY OF GRANT
FUNDS.—Grant funds are authorized under
section 3990 of the Public Health Service Act
to provide assistance to health care pro-
viders in implementing electronic prescrip-
tion drug programs.

*“(4) PATIENT PROTECTIONS.—

“(A) ACCESS.—

‘(i) IN GENERAL.—The eligible entity en-
sures that the covered outpatient drugs are
accessible and convenient to eligible bene-
ficiaries enrolled in the plan covered by the
contract, including by offering the services
24 hours a day and 7 days a week for emer-
gencies.

‘(i) AGREEMENTS WITH PHARMACIES.—The
eligible entity shall enter into a participa-
tion agreement with any pharmacy that
meets the requirements of subsection (d) to
dispense covered prescription drugs to eligi-
ble beneficiaries under this part. Such agree-
ments shall include the payment of a reason-
able dispensing fee for covered outpatient
drugs dispensed to a beneficiary under the
agreement.

¢(iii) PREFERRED PHARMACY NETWORKS.—If
the eligible entity utilizes a preferred phar-
macy network, the network complies with
the standards under subsection (e).

‘(B) ENSURING THAT BENEFICIARIES ARE NOT
OVERCHARGED.—The eligible entity has pro-
cedures in place to ensure that each phar-
macy with a participation agreement under
this part with the entity complies with the
requirements under subsection (d)(1)(C) (re-
lating to adherence to negotiated prices).

¢“(C) CONTINUITY OF CARE.—

‘(i) IN GENERAL.—The eligible entity en-
sures that, in the case of an eligible bene-
ficiary who loses coverage under this part
with such entity under circumstances that
would permit a special election period (as es-
tablished by the Secretary under section
1860C(a)(1)), the entity will continue to pro-
vide coverage under this part to such bene-
ficiary until the beneficiary enrolls and re-
ceives such coverage with another eligible
entity under this part or, if eligible, with a
Medicare+Choice organization.

‘(i) LIMITED PERIOD.—In no event shall an
eligible entity be required to provide the ex-
tended coverage required under clause (i) be-
yond the date which is 30 days after the cov-
erage with such entity would have termi-
nated but for this subparagraph.

‘(D) PROCEDURES REGARDING THE DETER-
MINATION OF DRUGS THAT ARE MEDICALLY NEC-
ESSARY.—

‘(i) IN GENERAL.—The eligible entity has in
place procedures on a case-by-case basis to
treat a nonformulary drug as a preferred
brand name drug under this part if the non-
formulary drug is determined—
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“(I) to be not as effective for the enrollee
in preventing or slowing the deterioration of,
or improving or maintaining, the health of
the enrollee; or

“(IT) to have a significant adverse effect on
the enrollee.

‘“(ii) REQUIREMENT.—The procedures under
clause (i) shall require that determinations
under such clause are based on professional
medical judgment, the medical condition of
the enrollee, and other medical evidence.

‘(E) PROCEDURES REGARDING APPEAL
RIGHTS WITH RESPECT TO DENIALS OF CARE.—
The eligible entity has in place procedures to
ensure—

‘(i) a timely internal review for resolution
of denials of coverage (in whole or in part
and including those regarding the coverage
of nonformulary drugs as preferred brand
name drugs) in accordance with the medical
exigencies of the case and a timely resolu-
tion of complaints, by enrollees in the plan,
or by providers, pharmacists, and other indi-
viduals acting on behalf of each such en-
rollee (with the enrollee’s consent) in ac-
cordance with requirements (as established
by the Secretary) that are comparable to
such requirements for Medicare+Choice or-
ganizations under part C (and are not less fa-
vorable to the enrollee than such require-
ments under such part as in effect on the
date of enactment of the Medicare Out-
patient Prescription Drug Act of 2002);

‘“(ii) that the entity complies in a timely
manner with requirements established by
the Secretary that (I) provide for an external
review by an independent entity selected by
the Secretary of denials of coverage de-
scribed in clause (i) not resolved in the favor
of the beneficiary (or other complainant)
under the process described in such clause,
and (II) are comparable to the external re-
view requirements established for
Medicare+Choice organizations under part C
(and are not less favorable to the enrollee
than such requirements under such part as in
effect on the date of enactment of the Medi-
care Outpatient Prescription Drug Act of
2002); and

‘‘(iii) that enrollees are provided with in-
formation regarding the appeals procedures
under this part at the time of enrollment
with the entity and upon request thereafter.

“(F) PROCEDURES REGARDING PATIENT CON-
FIDENTIALITY.—Insofar as an eligible entity
maintains individually identifiable medical
records or other health information regard-
ing eligible beneficiaries enrolled in the plan
that is covered by the contract, the entity
has in place procedures to—

‘(i) safeguard the privacy of any individ-
ually identifiable beneficiary information in
a manner consistent with the Federal regula-
tions (concerning the privacy of individually
identifiable health information) promulgated
under section 264(c) of the Health Insurance
Portability and Accountability Act of 1996
(Public Law 104-191; 110 Stat. 2033);

‘(ii) maintain such records and informa-
tion in a manner that is accurate and time-
ly;

‘“(iii) ensure timely access by such bene-
ficiaries to such records and information;
and

‘“‘(iv) otherwise comply with applicable
laws relating to patient confidentiality.

‘(G) PROCEDURES REGARDING TRANSFER OF
MEDICAL RECORDS.—

‘(i) IN GENERAL.—The eligible entity has in
place procedures for the timely transfer of
records and information described in sub-
paragraph (F) (with respect to a beneficiary
who loses coverage under this part with the
entity and enrolls with another entity (in-
cluding a Medicare+Choice organization)
under this part) to such other entity.

¢‘(i1) PATIENT CONFIDENTIALITY.—The proce-
dures described in clause (i) shall comply
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with the patient confidentiality procedures
described in subparagraph (F).

‘“‘(H) PROCEDURES REGARDING MEDICAL ER-
RORS.—The eligible entity has in place proce-
dures for—

‘(i) working with the Secretary to deter
medical errors related to the provision of
covered outpatient drugs; and

‘(ii) ensuring that pharmacies with a con-
tract with the entity have in place proce-
dures to deter medical errors related to the
provision of covered outpatient drugs.

‘“(5) PROCEDURES TO CONTROL FRAUD, ABUSE,
AND WASTE.—

‘““(A) IN GENERAL.—The eligible entity has
in place procedures to control fraud, abuse,
and waste.

“(B) APPLICABILITY OF FRAUD AND ABUSE
PROVISIONS.—The provisions of section 1128
through 1128C (relating to fraud and abuse)
apply to eligible entities with contracts
under this part.

¢‘(6) REPORTING REQUIREMENTS.—

‘“(A) IN GENERAL.—The eligible entity pro-
vides the Secretary with reports containing
information regarding the following:

‘(i) The negotiated prices that the eligible
entity is paying for covered outpatient
drugs.

‘“(ii) The prices that eligible beneficiaries
enrolled in the plan that is covered by the
contract will be charged for covered out-
patient drugs.

‘“(iii) The management costs of providing
such benefits.

‘“(iv) Utilization of such benefits.

‘“(v) Marketing and advertising expendi-
tures related to enrolling and retaining eligi-
ble beneficiaries.

“(B) TIMEFRAME FOR
PORTS.—

‘(i) IN GENERAL.—The eligible entity shall
submit a report described in subparagraph
(A) to the Secretary within 3 months after
the end of each 12-month period in which the
eligible entity has a contract under this
part. Such report shall contain information
concerning the benefits provided during such
12-month period.

‘(i) LAST YEAR OF CONTRACT.—In the case
of the last year of a contract under this part,
the Secretary may require that a report de-
scribed in subparagraph (A) be submitted 3
months prior to the end of the contract.
Such report shall contain information con-
cerning the benefits provided between the
period covered by the most recent report
under this subparagraph and the date that a
report is submitted under this clause.

““(C) CONFIDENTIALITY OF INFORMATION.—

‘(i) IN GENERAL.—Notwithstanding any
other provision of law and subject to clause
(ii), information disclosed by an eligible en-
tity pursuant to subparagraph (A) (except for
information described in clause (ii) of such
subparagraph) is confidential and shall only
be used by the Secretary for the purposes of,
and to the extent necessary, to carry out
this part.

‘‘(ii) UTILIZATION DATA.—Subject to patient
confidentiality laws, the Secretary shall
make information disclosed by an eligible
entity pursuant to subparagraph (A)(iv) (re-
garding utilization data) available for re-
search purposes. The Secretary may charge a
reasonable fee for making such information
available.

“(7T) APPROVAL OF MARKETING MATERIAL AND
APPLICATION FORMS.—The eligible entity
complies with the requirements described in
section 1860G(f).

‘“(8) RECORDS AND AUDITS.—The eligible en-
tity maintains adequate records related to
the administration of the benefits under this
part and affords the Secretary access to such
records for auditing purposes.

“(b) SPECIAL RULES REGARDING COST-EF-
FECTIVE PROVISION OF BENEFITS.—

SUBMITTING RE-
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‘(1) IN GENERAL.—In providing the benefits
under a contract under this part, an eligible
entity shall—

““(A) employ mechanisms to provide the
benefits economically, such as through the
use of—

‘(i) alternative methods of distribution;

‘“(ii) preferred pharmacy networks (pursu-
ant to subsection (e)); and

‘‘(iii) generic drug substitution;

‘“(B) use mechanisms to encourage eligible
beneficiaries to select cost-effective drugs or
less costly means of receiving drugs, such as
through the use of—

‘‘(i) pharmacy incentive programs;

‘(ii) therapeutic interchange programs;
and

‘‘(iii) disease management programs;

‘(C) encourage pharmacy providers to—

‘(i) inform beneficiaries of the differen-
tials in price between generic and brand
name drug equivalents; and

‘“(ii) provide medication therapy manage-
ment programs in order to enhance bene-
ficiaries’ understanding of the appropriate
use of medications and to reduce the risk of
potential adverse events associated with
medications; and

‘(D) develop and implement a formulary in
accordance with subsection (c).

‘“(2) RESTRICTION.—If an eligible entity
uses alternative methods of distribution pur-
suant to paragraph (1)(A)(i), the entity may
not require that a beneficiary use such meth-
ods in order to obtain covered outpatient
drugs.

‘‘(c) REQUIREMENTS FOR FORMULARIES.—

‘(1) STANDARDS.—

‘““(A) IN GENERAL.—The formulary devel-
oped and implemented by the eligible entity
shall comply with standards established by
the Secretary in consultation with the Medi-
care Prescription Drug Advisory Committee
established under section 1860L.

“(B) NO NATIONAL FORMULARY OR REQUIRE-
MENT TO EXCLUDE SPECIFIC DRUGS.—

‘(i) SECRETARY MAY NOT ESTABLISH A NA-
TIONAL FORMULARY.—The Secretary may not
establish a national formulary.

¢“(ii) NO REQUIREMENT TO EXCLUDE SPECIFIC
DRUGS.—The standards established by the
Secretary pursuant to subparagraph (A) may
not require that an eligible entity exclude a
specific covered outpatient drug from the
formulary developed and implemented by the
entity.

‘“(2) REQUIREMENTS FOR STANDARDS.—The
standards established under paragraph (1)
shall require that the eligible entity—

‘“(A) use a pharmacy and therapeutic com-
mittee (that meets the standards for a phar-
macy and therapeutic committee established
by the Secretary in consultation with such
Medicare Prescription Drug Advisory Com-
mittee) to develop and implement the for-
mulary;

“(B) include—

‘‘(i) all generic covered outpatient drugs in
the formulary; and

‘“(ii) at least 1 but no more than 2 (unless
the Secretary determines that such limita-
tion is determined to be clinically inappro-
priate for a given therapeutic class) brand
name covered outpatient drugs from each
therapeutic class (as defined by the Sec-
retary in consultation with such Medicare
Prescription Drug Advisory Committee) as a
preferred brand name drug in the formulary;

‘(C) develop procedures for the modifica-
tion of the formulary, including for the addi-
tion of new drugs to an existing therapeutic
class;

‘(D) pursuant to section 1860F(b)(1)(C),
provide for coverage of nonformulary drugs
at the preferred brand name drug rate when
determined under subparagraph (D) or (E) of
subsection (a)(3) to be medically necessary;
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‘““(E) disclose to current and prospective
beneficiaries and to providers in the service
area the nature of the formulary restric-
tions, including information regarding the
drugs included in the formulary and any dif-
ference in the cost-sharing for—

‘(i) drugs included in the formulary; and

‘“(ii) for drugs not included in the for-
mulary; and

““(F') provide a reasonable amount of notice
to beneficiaries enrolled in the plan that is
covered by the contract under this part of
any change in the formulary.

‘“(3) CONSTRUCTION.—Nothing in this part
shall be construed as precluding an eligible
entity from—

‘“(A) educating prescribing providers, phar-
macists, and beneficiaries about the medical
and cost benefits of drugs included in the for-
mulary (including generic drugs); or

‘“(B) requesting prescribing providers to
consider a drug included in the formulary
prior to dispensing of a drug not so included,
as long as such a request does not unduly
delay the provision of the drug.

“(d) TERMS OF PARTICIPATION AGREEMENT
WITH PHARMACIES.—

‘(1) IN GENERAL.—A participation agree-
ment between an eligible entity and a phar-
macy under this part (pursuant to subsection

(a)(3)(A)({i)) shall include the following
terms and conditions:
“(A) APPLICABLE  REQUIREMENTS.—The

pharmacy shall meet (and throughout the
contract period continue to meet) all appli-
cable Federal requirements and State and
local licensing requirements.

“(B) ACCESS AND QUALITY STANDARDS.—The
pharmacy shall comply with such standards
as the Secretary (and the eligible entity)
shall establish concerning the quality of, and
enrolled beneficiaries’ access to, pharmacy
services under this part. Such standards
shall require the pharmacy—

‘(i) not to refuse to dispense covered out-
patient drugs to any eligible beneficiary en-
rolled under this part;

‘(ii) to keep patient records (including
records on expenses) for all covered out-
patient drugs dispensed to such enrolled
beneficiaries;

‘“(iii) to submit information (in a manner
specified by the Secretary to be necessary to
administer this part) on all purchases of
such drugs dispensed to such enrolled bene-
ficiaries; and

‘‘(iv) to comply with periodic audits to as-
sure compliance with the requirements of
this part and the accuracy of information
submitted.

¢“(C) ENSURING THAT BENEFICIARIES ARE NOT
OVERCHARGED.—

‘(i) ADHERENCE TO NEGOTIATED PRICES.—
The total charge for each covered outpatient
drug dispensed by the pharmacy to a bene-
ficiary enrolled in the plan, without regard
to whether the individual is financially re-
sponsible for any or all of such charge, shall
not exceed the negotiated price for the drug
(as reported to the Secretary pursuant to
subsection (a)(5)(A)).

‘(ii) ADHERENCE TO BENEFICIARY OBLIGA-
TION.—The pharmacy may not charge (or col-
lect from) such beneficiary an amount that
exceed’s the cost-sharing that the bene-
ficiary is responsible for under this part (as
determined under section 1860F(b) using the
negotiated price of the drug).

“(D) ADDITIONAL REQUIREMENTS.—The
pharmacy shall meet such additional con-
tract requirements as the eligible entity
specifies under this section.

‘(2) APPLICABILITY OF FRAUD AND ABUSE
PROVISIONS.—The provisions of section 1128
through 1128C (relating to fraud and abuse)
apply to pharmacies participating in the pro-
gram under this part.

‘‘(e) PREFERRED PHARMACY NETWORKS.—
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‘(1) IN GENERAL.—If an eligible entity uses
a preferred pharmacy network to deliver
benefits under this part, such network shall
meet minimum access standards established
by the Secretary.

““(2) STANDARDS.—In establishing standards
under paragraph (1), the Secretary shall take
into account reasonable distances to phar-
macy services in both urban and rural areas.

“PAYMENTS

‘“SEC. 1860I. (a) PROCEDURES FOR PAYMENTS
TO ELIGIBLE ENTITIES.—The Secretary shall
establish procedures for making payments to
each eligible entity with a contract under
this part for the management, administra-
tion, and delivery of the benefits under this
part.

‘“(b) REQUIREMENTS FOR PROCEDURES.—

‘(1) IN GENERAL.—The procedures estab-
lished under subsection (a) shall provide for
the following:

‘“(A) MANAGEMENT PAYMENT.—Payment for
the management, administration, and deliv-
ery of the benefits under this part.

‘“(B) REIMBURSEMENT FOR NEGOTIATED
COSTS OF DRUGS PROVIDED.—Payments for the
negotiated costs of covered outpatient drugs
provided to eligible beneficiaries enrolled
under this part and in a plan offered by the
eligible entity, reduced by any applicable
cost-sharing under section 1860F(b).

“(C) RISK REQUIREMENT TO ENSURE PURSUIT
OF PERFORMANCE REQUIREMENTS.—An adjust-
ment of a percentage (as determined under
paragraph (2)) of the payments made to an
entity under subparagraph (A) to ensure that
the entity, in managing, administering, and
delivering the benefits under this part, pur-
sues performance requirements established
by the Secretary, including the following:

‘(i) CONTROL OF MEDICARE AND BENEFICIARY
cosTs.—The entity contains costs to the Pre-
scription Drug Account and to eligible bene-
ficiaries enrolled under this part and in the
plan offered by the entity, as measured by
generic substitution rates, price discounts,
and other factors determined appropriate by
the Secretary that do not reduce the access
of such beneficiaries to medically necessary
covered outpatient drugs.

‘(i) QUALITY CLINICAL CARE.—The entity
provides such beneficiaries with quality clin-
ical care, as measured by such factors as—

‘“(I) the level of adverse drug reactions and
medical errors among such beneficiaries; and

“(IT) providing specific clinical suggestions
to improve health and patient and prescriber
education as appropriate.

‘‘(iii) QUALITY SERVICE.—The entity pro-
vides such beneficiaries with quality serv-
ices, as measured by such factors as sus-
tained pharmacy network access, timeliness
and accuracy of service delivery in claims
processing and card production, pharmacy
and member service support access, response
time in mail delivery service, and timely ac-
tion with regard to appeals and current bene-
ficiary service surveys.

‘(2) PERCENTAGE OF PAYMENT TIED TO
RISK.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall determine the per-
centage (which may be up to 100 percent) of
the payments made to an entity under sub-
paragraph (A) that will be tied to the per-
formance requirements described in para-
graph (1)(C).

“(B) LIMITATION ON RISK TO ENSURE PRO-
GRAM STABILITY.—In order to provide for pro-
gram stability, the Secretary may not estab-
lish a percentage to be adjusted under this
subsection at a level that jeopardizes the
ability of an eligible entity to administer
and deliver the benefits under this part or
administer and deliver such benefits in a
quality manner.

¢(3) RISK ADJUSTMENT OF PAYMENTS BASED
ON ENROLLEES IN PLAN.—To the extent that
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an eligible entity is at risk under this sub-
section, the procedures established under
subsection (a) may include a methodology
for risk adjusting the payments made to
such entity based on the differences in actu-
arial risk of different enrollees being served
if the Secretary determines such adjust-
ments to be necessary and appropriate.

‘“(4) PASS-THROUGH OF REBATES, DISCOUNTS,
AND PRICE CONCESSIONS OBTAINED BY THE ELI-
GIBLE ENTITY.—The Secretary shall establish
procedures for reducing the amount of pay-
ments to an eligible entity under subsection
(a) to take into account any rebates, dis-
counts, or price concessions obtained by the
entity from manufacturers of covered out-
patient drugs, unless the Secretary deter-
mines that such procedures are not in the
best interests of the medicare program or el-
igible beneficiaries.

‘“(c) PAYMENTS TO MEDICARE+CHOICE ORGA-
NIZATIONS.—For provisions related to pay-
ments to Medicare+Choice organizations for
the administration and delivery of benefits
under this part to eligible beneficiaries en-
rolled in a Medicare+Choice plan offered by
the organization, see section 1853(c)(8).

‘(d) SECONDARY PAYER PROVISIONS.—The
provisions of section 1862(b) shall apply to
the benefits provided under this part.

“EMPLOYER INCENTIVE PROGRAM FOR
EMPLOYMENT-BASED RETIREE DRUG COVERAGE

‘“SEC. 1860J. (a) PROGRAM AUTHORITY.—The
Secretary is authorized to develop and im-
plement a program under this section to be
known as the ‘Employer Incentive Program’
that encourages employers and other spon-
sors of employment-based health care cov-
erage to provide adequate prescription drug
benefits to retired individuals by subsidizing,
in part, the sponsor’s cost of providing cov-
erage under qualifying plans.

“‘(b) SPONSOR REQUIREMENTS.—In order to
be eligible to receive an incentive payment
under this section with respect to coverage
of an individual under a qualified retiree pre-
scription drug plan (as defined in subsection
(e)(3)), a sponsor shall meet the following re-
quirements:

‘(1) ASSURANCES.—The sponsor shall—

‘“‘(A) annually attest, and provide such as-
surances as the Secretary may require, that
the coverage offered by the sponsor is a
qualified retiree prescription drug plan, and
will remain such a plan for the duration of
the sponsor’s participation in the program
under this section; and

“(B) guarantee that it will give notice to
the Secretary and covered retirees—

‘(i) at least 120 days before terminating its
plan; and

‘(ii) immediately upon determining that
the actuarial value of the prescription drug
benefit under the plan falls below the actu-
arial value of the outpatient prescription
drug benefit under this part.

‘“(2) BENEFICIARY INFORMATION.—The spon-
sor shall report to the Secretary, for each
calendar quarter for which it seeks an incen-
tive payment under this section, the names
and social security numbers of all retirees
(and their spouses and dependents) covered
under such plan during such quarter and the
dates (if less than the full quarter) during
which each such individual was covered.

“(3) AupIiTs.—The sponsor and the employ-
ment-based retiree health coverage plan
seeking incentive payments under this sec-
tion shall agree to maintain, and to afford
the Secretary access to, such records as the
Secretary may require for purposes of audits
and other oversight activities necessary to
ensure the adequacy of prescription drug
coverage, the accuracy of incentive pay-
ments made, and such other matters as may
be appropriate.

‘“(4) OTHER REQUIREMENTS.—The sponsor
shall provide such other information, and
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comply with such other requirements, as the
Secretary may find necessary to administer
the program under this section.

‘‘(c) INCENTIVE PAYMENTS.—

‘(1) IN GENERAL.—A sponsor that meets the
requirements of subsection (b) with respect
to a quarter in a calendar year shall be enti-
tled to have payment made by the Secretary
on a quarterly basis (to the sponsor or, at
the sponsor’s direction, to the appropriate
employment-based health plan) of an incen-
tive payment, in the amount determined in
paragraph (2), for each retired individual (or
spouse or dependent) who—

‘“(A) was covered under the sponsor’s quali-
fied retiree prescription drug plan during
such quarter; and

‘(B) was eligible for, but was not enrolled
in, the outpatient prescription drug benefit
program under this part.

¢“(2) AMOUNT OF PAYMENT.—

‘“‘(A) IN GENERAL.—The amount of the pay-
ment for a quarter shall be, for each indi-
vidual described in paragraph (1), %23 of the
sum of the monthly Government contribu-
tion amounts (computed under subparagraph
(B)) for each of the 3 months in the quarter.

‘“(B) COMPUTATION OF MONTHLY GOVERN-
MENT CONTRIBUTION AMOUNT.—For purposes of
subparagraph (A), the monthly Government
contribution amount for a month in a year is
equal to the amount by which—

‘(i) Yi2 of the amount estimated under sub-
paragraph (C) for the year involved; exceeds

‘(ii) the monthly Part D premium under
section 1860E(a) (determined without regard
to any increase under section 1860B(b)(1)) for
the month involved.

“(C) ESTIMATE OF AVERAGE ANNUAL PER
CAPITA AGGREGATE EXPENDITURES.—

‘(i) IN GENERAL.—The Secretary shall for
each year after 2004 estimate for that year
an amount equal to average annual per cap-
ita aggregate expenditures payable from the
Prescription Drug Account for that year.

¢(ii) TIMEFRAME FOR ESTIMATION.—The Sec-
retary shall make the estimate described in
clause (i) for a year before the beginning of
that year.

‘“(3) PAYMENT DATE.—The payment under
this section with respect to a calendar quar-
ter shall be payable as of the end of the next
succeeding calendar quarter.

‘(d) CiviL. MONEY PENALTIES.—A sponsor,
health plan, or other entity that the Sec-
retary determines has, directly or through
its agent, provided information in connec-
tion with a request for an incentive payment
under this section that the entity knew or
should have known to be false shall be sub-
ject to a civil monetary penalty in an
amount up to 3 times the total incentive
amounts under subsection (¢) that were paid
(or would have been payable) on the basis of
such information.

‘‘(e) DEFINITIONS.—In this section:

‘(1) EMPLOYMENT-BASED RETIREE HEALTH
COVERAGE.—The term ‘employment-based re-
tiree health coverage’ means health insur-
ance or other coverage, whether provided by
voluntary insurance coverage or pursuant to
statutory or contractual obligation, of
health care costs for retired individuals (or
for such individuals and their spouses and
dependents) based on their status as former
employees or labor union members.

‘(2) EMPLOYER.—The term ‘employer’ has
the meaning given the term in section 3(5b) of
the Employee Retirement Income Security
Act of 1974 (except that such term shall in-
clude only employers of 2 or more employ-
ees).

““(3) QUALIFIED RETIREE PRESCRIPTION DRUG
PLAN.—The term ‘qualified retiree prescrip-
tion drug plan’ means health insurance cov-
erage included in employment-based retiree
health coverage that—
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‘“(A) provides coverage of the cost of pre-
scription drugs with an actuarial value (as
defined by the Secretary) to each retired
beneficiary that equals or exceeds the actu-
arial value of the benefits provided to an in-
dividual enrolled in the outpatient prescrip-
tion drug benefit program under this part;
and

‘“(B) does not deny, limit, or condition the
coverage or provision of prescription drug
benefits for retired individuals based on age
or any health status-related factor described
in section 2702(a)(1) of the Public Health
Service Act.

‘“(4) SPONSOR.—The term ‘sponsor’ has the
meaning given the term ‘plan sponsor’ in
section 3(16)(B) of the Employer Retirement
Income Security Act of 1974.

“(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
time to time, out of any moneys in the
Treasury not otherwise appropriated, such
sums as may be necessary to carry out the
program under this section.

““PRESCRIPTION DRUG ACCOUNT IN THE FEDERAL

SUPPLEMENTARY MEDICAL INSURANCE TRUST

FUND

‘“SEC. 1860K. (a) ESTABLISHMENT.—

‘(1) IN GENERAL.—There is created within
the Federal Supplementary Medical Insur-
ance Trust Fund established by section 1841
an account to be known as the ‘Prescription
Drug Account’ (in this section referred to as
the ‘Account’).

‘“(2) FuNDS.—The Account shall consist of
such gifts and bequests as may be made as
provided in section 201(i)(1), and such
amounts as may be deposited in, or appro-
priated to, the account as provided in this
part.

¢“(3) SEPARATE FROM REST OF TRUST FUND.—
Funds provided under this part to the Ac-
count shall be kept separate from all other
funds within the Federal Supplementary
Medical Insurance Trust Fund.

““(b) PAYMENTS FROM ACCOUNT.—

‘(1) IN GENERAL.—The Managing Trustee
shall pay from time to time from the Ac-
count such amounts as the Secretary cer-
tifies are necessary to make payments to op-
erate the program under this part, including
payments to eligible entities under section
18601, payments to Medicare+Choice organi-
zations under section 1853(c)(8), and pay-
ments with respect to administrative ex-
penses under this part in accordance with
section 201(g).

¢“(2) TREATMENT IN RELATION TO PART B PRE-
MIUM.—Amounts payable from the Account
shall not be taken into account in computing
actuarial rates or premium amounts under
section 1839.

‘‘(c) APPROPRIATIONS TO COVER BENEFITS
AND ADMINISTRATIVE COSTS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
there are appropriated to the Account in a
fiscal year, out of any moneys in the Treas-
ury not otherwise appropriated, an amount
equal to the amount by which the benefits
and administrative costs of providing the
benefits under this part in the year exceed
the premiums collected under section
1860E(b) for the year.

““(2) LIMITATION.—

‘“(A) IN GENERAL.—Except as provided in
subparagraphs (B) and (C), no obligations
shall be incurred, no amounts shall be appro-
priated, and no amounts expended, for ex-
penses incurred for providing coverage of
covered outpatient drugs after December 31,
2010.

‘“(B) EXPENSES FOR COVERAGE PRIOR TO
2011.—The Secretary shall make payments on
or after January 1, 2011, for expenses in-
curred to the extent such expenses were in-
curred for providing coverage of covered out-
patient drugs prior to such date.
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¢(C) LEGISLATION ENACTED THAT PROVIDES
SAVINGS.—Amounts shall continue to be ap-
propriated, and the Secretary shall continue
to incur obligations and expend amounts, for
expenses incurred for providing coverage of
covered outpatient drugs after December 31,
2010, if legislation is enacted prior to Janu-
ary 1, 2011, which states that savings have
been achieved equal to or greater than the
difference between the full cost of the Medi-
care Outpatient Prescription Drug Act of
2002 over the period beginning October 1,
2004, and ending September 30, 2012, and the
full cost of such Act over such period if this
paragraph had not been included in such Act.

‘“‘MEDICARE PRESCRIPTION DRUG ADVISORY

COMMITTEE

‘“SEC. 1860L. (a) ESTABLISHMENT OF COM-
MITTEE.—There is established a Medicare
Prescription Drug Advisory Committee (in
this section referred to as the ‘Committee’).

“(b) FUNCTIONS OF COMMITTEE.—On and
after January 1, 2004, the Committee shall
advise the Secretary on policies related to—

‘(1) the development of guidelines for the
implementation and administration of the
outpatient prescription drug benefit program
under this part; and

*“(2) the development of—

‘“(A) standards for a pharmacy and thera-
peutics committee required of eligible enti-
ties under section 1860H(c)(2)(A);

‘“(B) standards required under subpara-
graphs (D) and (E) of section 1860H(a)(4) for
determining if a drug is medically necessary;

*“(C) standards for—

(i) establishing therapeutic classes;

‘(ii) adding new therapeutic classes to a
formulary; and

¢“(iii) defining maintenance and non-
maintenance drugs and determining the
length of the course that is typical of cur-
rent practice for nonmaintenance drugs for
purposes of applying section 1860F (b)(1);

(D) procedures to evaluate the bids sub-
mitted by eligible entities under this part;
and

‘“(E) procedures to ensure that eligible en-
tities with a contract under this part are in
compliance with the requirements under this
part.

‘‘(c) STRUCTURE AND MEMBERSHIP OF THE
COMMITTEE.—

‘(1) STRUCTURE.—The Committee shall be
composed of 19 members who shall be ap-
pointed by the Secretary.

*“(2) MEMBERSHIP.—

““(A) IN GENERAL.—The members of the
Committee shall be chosen on the basis of
their integrity, impartiality, and good judg-
ment, and shall be individuals who are, by
reason of their education, experience, attain-
ments, and understanding of pharmaceutical
cost control and quality enhancement, ex-
ceptionally qualified to perform the duties of
members of the Committee.

‘‘(B) SPECIFIC MEMBERS.—Of the members
appointed under paragraph (1)—

‘‘(i) five shall be chosen to represent physi-
cians, 2 of whom shall be geriatricians;

‘“(ii) two shall be chosen to represent nurse
practitioners;

‘“(iii) four shall be chosen to represent
pharmacists;

‘‘(iv) one shall be chosen to represent the
Centers for Medicare & Medicaid Services;

‘“(v) four shall be chosen to represent actu-
aries, pharmacoeconomists, researchers, and
other appropriate experts;

‘“(vi) one shall be chosen to represent
emerging drug technologies;

‘‘(vii) one shall be closed to represent the
Food and Drug Administration; and

‘‘(viii) one shall be chosen to represent in-
dividuals enrolled under this part.

“(d) TERMS OF APPOINTMENT.—Each mem-
ber of the Committee shall serve for a term
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determined appropriate by the Secretary.
The terms of service of the members ini-
tially appointed shall begin on March 1, 2003.

‘‘(e) CHAIRPERSON.—The Secretary shall
designate a member of the Committee as
Chairperson. The term as Chairperson shall
be for a 1-year period.

¢“(f) COMMITTEE PERSONNEL MATTERS.—

(1) MEMBERS.—

‘“(A) COMPENSATION.—Each member of the
Committee who is not an officer or employee
of the Federal Government shall be com-
pensated at a rate equal to the daily equiva-
lent of the annual rate of basic pay pre-
scribed for level IV of the Executive Sched-
ule under section 5315 of title 5, United
States Code, for each day (including travel
time) during which such member is engaged
in the performance of the duties of the Com-
mittee. All members of the Committee who
are officers or employees of the United
States shall serve without compensation in
addition to that received for their services as
officers or employees of the United States.

‘(B) TRAVEL EXPENSES.—The members of
the Committee shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, at rates authorized for employees of
agencies under subchapter I of chapter 57 of
title 5, United States Code, while away from
their homes or regular places of business in
the performance of services for the Com-
mittee.

‘(2) STAFF.—The Committee may appoint
such personnel as the Committee considers
appropriate.

‘‘(g) OPERATION OF THE COMMITTEE.—

‘(1) MEETINGS.—The Committee shall meet
at the call of the Chairperson (after con-
sultation with the other members of the
Committee) not less often than quarterly to
consider a specific agenda of issues, as deter-
mined by the Chairperson after such con-
sultation.

‘(2) QUORUM.—Ten members of the Com-
mittee shall constitute a quorum for pur-
poses of conducting business.

“(h) FEDERAL ADVISORY COMMITTEE ACT.—
Section 14 of the Federal Advisory Com-
mittee Act (b U.S.C. App.) shall not apply to
the Committee.

‘(i) TRANSFER OF PERSONNEL, RESOURCES,
AND ASSETS.—For purposes of carrying out
its duties, the Secretary and the Committee
may provide for the transfer to the Com-
mittee of such civil service personnel in the
employ of the Department of Health and
Human Services (including the Centers for
Medicare & Medicaid Services), and such re-
sources and assets of the Department used in
carrying out this title, as the Committee re-
quires.

““(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out the
purposes of this section.”.

(b) EXCLUSIONS FROM COVERAGE.—

(1) APPLICATION TO PART D.—Section 1862(a)
of the Social Security Act (42 U.S.C. 1395y(a))
is amended in the matter preceding para-
graph (1) by striking ‘“‘part A or part B’ and
inserting ‘“‘part A, B, or D”’.

(2) PRESCRIPTION DRUGS NOT EXCLUDED
FROM COVERAGE IF REASONABLE AND NEC-
ESSARY.—Section 1862(a)(1) of the Social Se-
curity Act (42 U.S.C. 1395y(a)(1)) is amend-
ed—

(A) in subparagraph (H), by striking ‘‘and”
at the end;

(B) in subparagraph (I), by striking the
semicolon at the end and inserting ‘‘, and’’;
and

(C) by adding at the end the following new
subparagraph:

‘“(J) in the case of prescription drugs cov-
ered under part D, which are not reasonable
and necessary to prevent or slow the deterio-
ration of, or improve or maintain, the health
of eligible beneficiaries;’.
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(c) CONFORMING AMENDMENTS TO FEDERAL
SUPPLEMENTARY MEDICAL INSURANCE TRUST
FUND.—Section 1841 of the Social Security
Act (42 U.S.C. 1395t) is amended—

(1) in the last sentence of subsection (a)—

(A) by striking ‘and” before ‘‘such
amounts’’; and

(B) by inserting before the period the fol-
lowing: ‘‘, and such amounts as may be de-
posited in, or appropriated to, the Prescrip-
tion Drug Account established by section
1860K’’;

(2) in subsection (g), by inserting after “‘by
this part,” the following: ‘‘the payments pro-
vided for under part D (in which case the
payments shall be made from the Prescrip-
tion Drug Account in the Trust Fund),”’;

(3) in subsection (h), by inserting after
€¢1840(d)”’ the following: ‘“‘and section 1860E(b)
(in which case the payments shall be made
from the Prescription Drug Account in the
Trust Fund)”’; and

(4) in subsection (i), by inserting after
‘“‘section 1840(b)(1)” the following: *‘, section
1860E((b) (in which case the payments shall be
made from the Prescription Drug Account in
the Trust Fund),”.

(d) CONFORMING REFERENCES TO PREVIOUS
PART D.—

(1) IN GENERAL.—Any reference in law (in
effect before the date of enactment of this
Act) to part D of title XVIII of the Social Se-
curity Act is deemed a reference to part E of
such title (as in effect after such date).

(2) SECRETARIAL SUBMISSION OF LEGISLATIVE
PROPOSAL.—Not later than 6 months after
the date of enactment of this Act, the Sec-
retary of Health and Human Services shall
submit to Congress a legislative proposal
providing for such technical and conforming
amendments in the law as are required by
the provisions of this title.

SEC. 203. PART D BENEFITS
MEDICARE+CHOICE PLANS.

(a) ELIGIBILITY, ELECTION, AND ENROLL-
MENT.—Section 1851 of the Social Security
Act (42 U.S.C. 1395w-21) is amended—

(1) in subsection (a)(1)(A), by striking
“parts A and B’ and inserting ‘‘parts A, B,
and D”’; and

(2) in subsection (i)(1), by striking ‘‘parts A
and B>’ and inserting ‘‘parts A, B, and D”’.

(b) VOLUNTARY BENEFICIARY ENROLLMENT
FOR DRUG COVERAGE.—Section 1852(a)(1)(A)
of the Social Security Act (42 U.S.C. 139%5w-
22(a)(1)(A)) is amended by inserting ‘‘(and
under part D to individuals also enrolled
under that part)’’ after ‘‘parts A and B”’.

(c) ACCESS TO SERVICES.—Section 1852(d)(1)
of the Social Security Act (42 U.S.C. 1395w—
22(d)(1)) is amended—

(1) in subparagraph (D), by striking ‘‘and”
at the end;

(2) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subparagraph:

‘(F) in the case of covered outpatient
drugs (as defined in section 1860(1)) provided
to individuals enrolled under part D, the or-
ganization complies with the access require-
ments applicable under part D.”.

(d) PAYMENTS TO ORGANIZATIONS FOR PART
D BENEFITS.—

(1) IN GENERAL.—Section 1853(a)(1)(A) of
the Social Security Act (42 U.S.C. 1395w—
23(a)(1)(A)) is amended—

(A) by inserting ‘‘determined separately
for the benefits under parts A and B and
under part D (for individuals enrolled under
that part)” after ‘‘as calculated under sub-
section (¢)”’;

(B) by striking ‘‘that area, adjusted for
such risk factors” and inserting ‘‘that area.
In the case of payment for the benefits under
parts A and B, such payment shall be ad-
justed for such risk factors as’; and
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(C) by inserting before the last sentence
the following: ‘“‘In the case of the payments
under subsection (c)(8) for the provision of
coverage of covered outpatient drugs to indi-
viduals enrolled under part D, such payment
shall be adjusted for the risk factors of each
enrollee as the Secretary determines to be
feasible and appropriate to ensure actuarial
equivalence.”.

(2) AMOUNT.—Section 1853(c) of the Social
Security Act (42 U.S.C. 1395w-23(c)) is amend-
ed—

(A) in paragraph (1), in the matter pre-
ceding subparagraph (A), by inserting ‘‘for
benefits under parts A and B’ after ‘‘capita-
tion rate’’; and

(B) by adding at the end the following new
paragraph:

‘“(8) CAPITATION RATE FOR PART D BENE-
FITS.—

‘““(A) IN GENERAL.—In the case of a
Medicare+Choice plan that provides coverage
of covered outpatient drugs to an individual
enrolled under part D, the capitation rate for
such coverage shall be the amount described
in subparagraph (B). Such payments shall be
made in the same manner and at the same
time as the payments to the
Medicare+Choice organization offering the
plan for benefits under parts A and B are
otherwise made, but such payments shall be
payable from the Prescription Drug Account
in the Federal Supplementary Medical Insur-
ance Trust Fund under section 1841.

‘“(B) AMOUNT.—The amount described in
this paragraph is an amount equal to %2 of
the average annual per capita aggregate ex-
penditures payable from the Prescription
Drug Account for the year (as estimated
under section 1860J(c)(2)(C)).”.

(e) LIMITATION ON ENROLLEE LIABILITY.—
Section 1854(e) of the Social Security Act (42
U.S.C. 1395w—24(e)) is amended by adding at
the end the following new paragraph:

‘“(5) SPECIAL RULE FOR PART D BENEFITS.—
With respect to outpatient prescription drug
benefits under part D, a Medicare+Choice or-
ganization may not require that an enrollee
pay any deductible or pay a cost-sharing
amount that exceeds the amount of cost-
sharing applicable for such benefits for an el-
igible beneficiary under part D.”.

(f) REQUIREMENT FOR ADDITIONAL BENE-
FITS.—Section 1854(f)(1) of the Social Secu-
rity Act (42 U.S.C. 1395w-24(f)(1)) is amended
by adding at the end the following new sen-
tence: ‘“Such determination shall be made
separately for the benefits under parts A and
B and for prescription drug benefits under
part D.”.

(g) EFFECTIVE DATE.—The amendments
made by this section shall apply to items
and services provided under a
Medicare+Choice plan on or after January 1,
2005.

SEC. 204. ADDITIONAL ASSISTANCE FOR LOW-IN-
COME BENEFICIARIES.

(a) INCLUSION IN MEDICARE COST-SHARING.—
Section 1905(p)(3) of the Social Security Act
(42 U.S.C. 1396d(p)(3)) is amended—

(1) in subparagraph (A)—

(A) in clause (i), by striking ‘‘and’ at the
end;

(B) in clause (ii), by inserting ‘‘and’ at the
end; and

(C) by adding at the end the following new
clause:

¢(iii) premiums under section 1860E(a).’’;
and

(2) in subparagraph (B), by inserting ‘‘and
cost-sharing described in section 1860F(b)”’
after ‘‘section 1813"".

(b) EXPANSION OF MEDICAL ASSISTANCE.—
Section 1902(a)(10)(E) of the Social Security
Act (42 U.S.C. 13%6a(a)(10)(E)) is amended—

(1) in clause (iii)—

(A) by striking ‘“‘section 1905(p)(3)(A)({i)”’
and inserting ‘‘clauses (ii) and (iii) of section
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1905(p)(3)(A) and for medicare cost-sharing
described in section 1905(p)(3)(B) (but only
insofar as it relates to benefits provided
under part D of title XVIII),”; and

(B) by striking ‘‘and’ at the end;

(2) by redesignating clause (iv) as clause
(vi); and

(3) by inserting after clause (iii) the fol-
lowing new clauses:

“‘(iv) for making medical assistance avail-
able for medicare cost-sharing described in
section 1905(p)(3)(A)(iii) and for medicare
cost-sharing described in section 1905(p)(3)(B)
(but only insofar as it relates to benefits pro-
vided under part D of title XVIII) for individ-
uals who would be qualified medicare bene-
ficiaries described in section 1905(p)(1) but
for the fact that their income exceeds 120
percent but does not exceed 135 percent of
such official poverty line for a family of the
size involved;

“(v) for making medical assistance avail-
able for medicare cost-sharing described in
section 1905(p)(3)(A)(iii) on a linear sliding
scale based on the income of such individuals
for individuals who would be qualified medi-
care beneficiaries described in section
1905(p)(1) but for the fact that their income
exceeds 135 percent but does not exceed 150
percent of such official poverty line for a
family of the size involved; and”.

(c) NONAPPLICABILITY OF RESOURCE RE-
QUIREMENTS TO MEDICARE PART D COST-SHAR-
ING.—Section 1905(p)(1) of the Social Secu-
rity Act (42 U.S.C. 1396d(p)(1)) is amended by
adding at the end the following flush sen-
tence:

“In determining if an individual is a quali-
fied medicare beneficiary under this para-
graph, subparagraph (C) shall not be applied
for purposes of providing the individual with
medicare cost-sharing described in section
1905(p)(3)(A)(iii) or for medicare cost-sharing
described in section 1905(p)(3)(B) (but only
insofar as it relates to benefits provided
under part D of title XVIII).”.

(d) NONAPPLICABILITY OF PAYMENT DIF-
FERENTIAL REQUIREMENTS TO MEDICARE PART
D COST-SHARING.—Section 1902(n)(2) of the
Social Security Act (42 U.S.C. 139%6a(n)(2)) is
amended by adding at the end the following
new sentence: ‘“The preceding sentence shall
not apply to the cost-sharing described in
section 1860F(b).”.

(e) 100 PERCENT FEDERAL MEDICAL ASSIST-
ANCE PERCENTAGE.—The first sentence of sec-
tion 1905(b) of the Social Security Act (42
U.S.C. 1396d(b)) is amended—

(1) by striking ‘‘and’ before ‘‘(4)’’; and

(2) by inserting before the period at the end
the following: ‘‘, and (5) the Federal medical
assistance percentage shall be 100 percent
with respect to medical assistance provided
under clauses (iv) and (v) of section
1902(a)(10)(E)”.

(f) TREATMENT OF TERRITORIES.—Section
1108(g) of the Social Security Act (42 U.S.C.
1308(g)) is amended by adding at the end the
following new paragraph:

“(3) Notwithstanding the preceding provi-
sions of this subsection, with respect to fis-
cal year 2005 and any fiscal year thereafter,
the amount otherwise determined under this
subsection (and subsection (f)) for the fiscal
year for a Commonwealth or territory shall
be increased by the ratio (as estimated by
the Secretary) of—

‘““(A) the aggregate amount of payments
made to the 50 States and the District of Co-
lumbia for the fiscal year under title XIX
that are attributable to making medical as-
sistance available for individuals described
in clauses (i), (iii), (iv), and (v) of section
1902(a)(10)(E) for payment of medicare cost-
sharing described in section 1905(p)(3)(A)(iii)
and for medicare cost-sharing described in
section 1905(p)(3)(B) (but only insofar as it
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relates to benefits provided under part D of
title XVIID); to

‘“(B) the aggregate amount of total pay-
ments made to such States and District for
the fiscal year under such title.”.

(g) AMENDMENT TO BEST PRICE.—Section
1927(¢)(1)(C)(1) of the Social Security Act (42
U.S.C. 1396r-8(c)(1)(C)(i)) is amended—

(1) by striking ‘“‘and” at the end of sub-
clause (I11);

(2) by striking the period at the end of sub-
clause (IV) and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subclause:

(V) any prices charged which are nego-
tiated under a plan under part D of title
XVIII with respect to covered outpatient
drugs, under a Medicare+Choice plan under
part C of such title with respect to such
drugs, or by a qualified retiree prescription
drug plan (as defined in section 1860J(e)(3))
with respect to such drugs, on behalf of eligi-

ble beneficiaries (as defined in section
1860(2).”.
(h) CONFORMING AMENDMENTS.—Section

1933 of the Social Security Act (42 U.S.C.
1396u-3) is amended—
(1) in subsection (a), by striking ‘‘section

1902(a)(10)(E)(iv)”> and inserting ‘‘section
1902(a)(10)(E)(vi)’’;

(2) in subsection (¢)(2)(A)—

(A) in clause (i), by striking ‘‘section
1902(a)(10)(E)(iv)(I)”’ and inserting ‘‘section

1902(a)(10)(E)(vi)(I)”’; and

(B) in clause (ii), by striking ‘‘section
1902(a)(10)(E)(iv)(II)”’ and inserting ‘‘section
1902(2)(10)(E)(vi)I)’;

(3) in subsection (d), by striking ‘‘section
1902(a)(10)(E)(iv)”” and inserting ‘‘section
1902(a)(10)(E)(vi)”’; and

(4) in subsection (e), by striking ‘‘section
1902(a)(10)(E)(iv)”” and inserting ‘‘section
1902(a)(10)(E)(vi)”.

(i) EFFECTIVE DATE.—The amendments

made by this section shall apply for medical
assistance provided under section
1902(a)(10)(E) of the Social Security Act (42
U.S.C. 139%6a(a)(10)(E)) on and after January
1, 2005.

SEC. 205. MEDIGAP REVISIONS.

Section 1882 of the Social Security Act (42
U.S.C. 1395ss) is amended by adding at the
end the following new subsection:

“(v) MODERNIZED BENEFIT PACKAGES FOR
MEDICARE SUPPLEMENTAL POLICIES.—

‘(1) REVISION OF BENEFIT PACKAGES.—

‘“(A) IN GENERAL.—Notwithstanding sub-
section (p), the benefit packages classified as
‘H’, ‘I’, and ‘J’ under the standards estab-
lished by subsection (p)(2) (including the
benefit package classified as ‘J’ with a high
deductible feature, as described in subsection
(p)(11)) shall be revised so that—

‘(i) the coverage of outpatient prescription
drugs available under such benefit packages
is replaced with coverage of outpatient pre-
scription drugs that complements but does
not duplicate the coverage of outpatient pre-
scription drugs that is otherwise available
under this title;

‘“(i1) the revised benefit packages provide a
range of coverage options for outpatient pre-
scription drugs for beneficiaries, but do not
provide coverage for more than 90 percent of
the cost-sharing amount applicable to an in-
dividual under section 1860F(b);

‘“(iii) uniform language and definitions are
used with respect to such revised benefits;

‘“(iv) uniform format is used in the policy
with respect to such revised benefits;

‘“(v) such revised standards meet any addi-
tional requirements imposed by the amend-
ments made by the Medicare Outpatient Pre-
scription Drug Act of 2002; and

‘“(vi) except as revised under the preceding
clauses or as provided under subsection
(p)(1)(E), the benefit packages are identical
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to the benefit packages that were available
on the date of enactment of the Medicare
Outpatient Prescription Drug Act of 2002.

‘“(B) MANNER OF REVISION.—The benefit
packages revised under this section shall be
revised in the manner described in subpara-
graph (E) of subsection (p)(1), except that for
purposes of subparagraph (C) of such sub-
section, the standards established under this
subsection shall take effect not later than
January 1, 2005.

‘‘(2) CONSTRUCTION OF BENEFITS IN OTHER
MEDICARE SUPPLEMENTAL POLICIES.—Nothing
in the benefit packages classified as ‘A’
through ‘G’ under the standards established
by subsection (p)(2) (including the benefit
package classified as ‘F’ with a high deduct-
ible feature, as described in subsection
(p)(11)) shall be construed as providing cov-
erage for benefits for which payment may be
made under part D.

*“(3) GUARANTEED ISSUANCE AND RENEWAL OF
REVISED POLICIES.—The provisions of sub-
sections (q) and (s), including provisions of
subsection (s)(3) (relating to special enroll-
ment periods in cases of termination or
disenrollment), shall apply to medicare sup-
plemental policies revised under this sub-
section in the same manner as such provi-
sions apply to medicare supplemental poli-
cies issued under the standards established
under subsection (p).

‘(4) OPPORTUNITY OF CURRENT POLICY-
HOLDERS TO PURCHASE REVISED POLICIES.—

‘““(A) IN GENERAL.—No medicare supple-
mental policy of an issuer with a benefit
package that is revised under paragraph (1)
shall be deemed to meet the standards in
subsection (c) unless the issuer—

‘‘(i) provides written notice during the 60-
day period immediately preceding the period
established for the open enrollment period
established under section 1860B(b)(2)(A), to
each individual who is a policyholder or cer-
tificate holder of a medicare supplemental
policy issued by that issuer (at the most re-
cent available address of that individual) of
the offer described in clause (ii) and of the
fact that such individual will no longer be
covered under such policy as of January 1,
2005; and

‘‘(ii) offers the policyholder or certificate
holder under the terms described in subpara-
graph (B), during at least the period estab-
lished under section 1860B(b)(2)(A), a medi-
care supplemental policy with the benefit
package that the Secretary determines is
most comparable to the policy in which the
individual is enrolled with coverage effective
as of the date on which the individual is first
entitled to benefits under part D.

‘“(B) TERMS OF OFFER DESCRIBED.—The
terms described in this subparagraph are
terms which do not—

‘(i) deny or condition the issuance or effec-
tiveness of a medicare supplemental policy
described in subparagraph (A)(ii) that is of-
fered and is available for issuance to new en-
rollees by such issuer;

‘(i) discriminate in the pricing of such
policy because of health status, claims expe-
rience, receipt of health care, or medical
condition; or

‘“(iii) impose an exclusion of benefits based
on a preexisting condition under such policy.

“(5) ELIMINATION OF OBSOLETE POLICIES
WITH NO GRANDFATHERING.—NO person may
sell, issue, or renew a medicare supplemental
policy with a benefit package that is classi-
fied as ‘H’, ‘T’, or ‘J’ (or with a benefit pack-
age classified as ‘J’ with a high deductible
feature) that has not been revised under this
subsection on or after January 1, 2005.

‘(6) PENALTIES.—Each penalty under this
section shall apply with respect to policies
revised under this subsection as if such poli-
cies were issued under the standards estab-
lished under subsection (p), including the
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penalties under subsections (a), (d), (p)(8),
(D), (5, (r)(6)(A), (8)(4), and (£)(2)(D).”.

SEC. 206. COMPREHENSIVE IMMUNO-
SUPPRESSIVE DRUG COVERAGE FOR
TRANSPLANT PATIENTS UNDER
PART B.

(a) IN GENERAL.—Section 1861(s)(2)(J) of
the Social Security Act (42 TU.S.C.

1395x(s)(2)(J)), as amended by section 113(a)
of the Medicare, Medicaid, and SCHIP Bene-
fits Improvement and Protection Act of 2000
(114 Stat. 2763A-473), as enacted into law by
section 1(a)(6) of Public Law 106-554, is
amended by striking ‘‘, to an individual who
receives’” and all that follows before the
semicolon at the end and inserting ‘‘to an in-
dividual who has received an organ trans-
plant”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to drugs
furnished on or after the date of enactment
of this Act.

SEC. 207. HHS STUDY AND REPORT ON UNIFORM
PHARMACY BENEFIT CARDS.

(a) STUDIES.—The Secretary of Health and
Human Services shall conduct a study to de-
termine the feasibility and advisability of
establishing a uniform format for pharmacy
benefit cards provided to beneficiaries by eli-
gible entities under the outpatient prescrip-
tion drug benefit program under part D of
title XVIII of the Social Security Act (as
added by section 202).

(b) REPORT.—Not later than 2 years after
the date of enactment of this Act, the Sec-
retary of Health and Human Services shall
submit to Congress a report on the results of
the study conducted under subsection (a) to-
gether with any recommendations for legis-
lation that the Secretary determines to be
appropriate as a result of such study.

SEC. 208. GAO STUDY AND BIENNIAL REPORTS
ON COMPETITION AND SAVINGS.

(a) ONGOING STUDY.—The Comptroller Gen-
eral of the United States shall conduct an
ongoing study and analysis of the outpatient
prescription drug benefit program under part
D of title XVIII of the Social Security Act
(as added by section 202), including an anal-
ysis of—

(1) the extent to which the competitive
bidding process under such program fosters
maximum competition and efficiency; and

(2) the savings to the medicare program re-
sulting from such outpatient prescription
drug benefit program, including the reduc-
tion in the number or length of hospital vis-
its.

(b) INITIAL REPORT ON COMPETITIVE BIDDING
PROCESS.—Not later than 9 months after the
date of enactment of this Act, the Comp-
troller General of the United States shall
submit to Congress a report on the results of
the portion of the study conducted pursuant
to subsection (a)(1).

(¢) BIENNIAL REPORTS.—Not later than Jan-
uary 1, 2006, and biennially thereafter, the
Comptroller General of the United States
shall submit to Congress a report on the re-
sults of the study conducted under sub-
section (a) together with such recommenda-
tions for legislation and administrative ac-
tion as the Comptroller General determines
appropriate.

SEC. 209. EXPANSION OF MEMBERSHIP AND DU-
TIES OF MEDICARE PAYMENT ADVI-
SORY COMMISSION (MEDPAC).

(a) EXPANSION OF MEMBERSHIP.—

(1) IN GENERAL.—Section 1805(c) of the So-
cial Security Act (42 U.S.C. 1395b-6(c)) is
amended—

(A) in paragraph (1), by striking ‘17 and
inserting ‘“19”’; and

(B) in paragraph (2)(B), by inserting ‘‘ex-
perts in the area of pharmacology and pre-
scription drug benefit programs,” after
‘“‘other health professionals,”.

(2) INITIAL TERMS OF ADDITIONAL MEM-
BERS.—
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(A) IN GENERAL.—For purposes of stag-
gering the initial terms of members of the
Medicare Payment Advisory Commission
under section 1805(c)(3) of the Social Secu-
rity Act (42 U.S.C. 1395b-6(c)(3)), the initial
terms of the 2 additional members of the
Commission provided for by the amendment
under paragraph (1)(A) are as follows:

(i) One member shall be appointed for 1
year.

(ii) One member shall be appointed for 2
years.

(B) COMMENCEMENT OF TERMS.—Such terms
shall begin on January 1, 2004.

(b) EXPANSION OF DUTIES.—Section
1805(b)(2) of the Social Security Act (42
U.S.C. 1395b-6(b)(2)) is amended by adding at
the end the following new subparagraph:

‘(D) PRESCRIPTION MEDICINE BENEFIT PRO-
GRAM.—Specifically, the Commission shall
review, with respect to the outpatient pre-
scription drug benefit program under part D,
the impact of such program on—

‘(i) the pharmaceutical market, including
costs and pricing of pharmaceuticals, bene-
ficiary access to such pharmaceuticals, and
trends in research and development;

‘(i) franchise, independent, and
pharmacies; and

‘“(iii) beneficiary access to outpatient pre-
scription drugs, including an assessment of
out-of-pocket spending, generic and brand
name drug utilization, and pharmacists’
services.”.

rural

SA 4310. Mr. HATCH (for Mr. GRASS-
LEY (for himself, Ms. SNOWE, Mr. JEF-
FORDS, Mr. BREAUX, Mr. HATCH, Ms.
COLLINS, Ms. LANDRIEU, Mr. HUTCH-
INSON, and Mr. DOMENICI)) proposed an
amendment to the bill S. 812, to amend
the Federal Food, Drug, and Cosmetic
Act to provide greater access to afford-
able pharmaceuticals; as follows:

At the end, add the following:
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ACT

SEC. 1. SHORT TITLE; AMENDMENTS TO SOCIAL
SECURITY ACT; REFERENCES TO
BIPA; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “21st Century Medicare Act”’.

(b) AMENDMENTS TO SOCIAL SECURITY
AcT.—Except as otherwise specifically pro-
vided, whenever in this Act an amendment is
expressed in terms of an amendment to or re-
peal of a section or other provision, the ref-
erence shall be considered to be made to that
section or other provision of the Social Secu-
rity Act.

(c) BIPA; SECRETARY.—In this Act:

(1) BIPA.—The term ‘“BIPA” means the
Medicare, Medicaid, and SCHIP Benefits Im-
provement and Protection Act of 2000, as en-
acted into law by section 1(a)(6) of Public
Law 106-554.

(2) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of Health and Human
Services.

(d) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; amendments to Social
Security Act; references to
BIPA; table of contents.
TITLE I—MEDICARE VOLUNTARY PRE-
SCRIPTION DRUG DELIVERY PROGRAM
Sec. 101. Medicare voluntary prescription
drug delivery program.
“PART D—VOLUNTARY PRESCRIPTION DRUG
DELIVERY PROGRAM
‘‘Sec. 1860D. Definitions; treatment of ref-

erences to provisions in
Medicare+Choice program.
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“‘Subpart 1—Establishment of Voluntary
Prescription Drug Delivery Program
‘“‘Sec. 1860D-1. Establishment of vol-

untary prescription drug deliv-
ery program.

1860D-2. Enrollment
gram.

1860D-3. Election of a Medicare
Prescription Drug plan.

1860D—4. Providing information to
beneficiaries.

1860D-5. Beneficiary protections.

1860D-6. Prescription drug bene-
fits.

1860D-7. Requirements for entities
offering Medicare Prescription
Drug plans; establishment of
standards.

‘““Subpart 2—Prescription Drug Delivery

System

‘“‘Sec. 1860D-10. Establishment of service
areas.

1860D-11. Publication of risk ad-
justers.

1860D-12. Submission of bids for
proposed Medicare Prescription
Drug plans.

1860D-13. Approval of
Medicare
plans.

1860D-14. Computation of monthly
standard coverage premiums.

1860D-15. Computation of monthly
national average premium.

1860D-16. Payments to eligible en-
tities offering Medicare Pre-
scription Drug plans.

1860D-17. Computation of
ficiary obligation.

1860D-18. Collection of beneficiary
obligation.

1860D-19. Premium and cost-shar-
ing subsidies for low-income in-
dividuals.

1860D-20. Reinsurance payments
for qualified prescription drug
coverage.

“Subpart 3—Medicare Competitive Agency;
Prescription Drug Account in the Federal
Supplementary Medical Insurance Trust
Fund

‘“Sec. 1860D-25. Establishment of Medi-
care Competitive Agency.

‘‘Sec. 1860D-26. Prescription Drug Ac-

count in the Federal Supple-

mentary Medical Insurance
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Study and report on permitting
part B only individuals to en-
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on medicare program.

104. Reference to medigap provisions.

105. Medicaid amendments.

106. Expansion of membership and du-
ties of Medicare Payment Advi-
sory Commission (MedPAC).

Sec. 107. Miscellaneous administrative pro-

visions.
TITLE II—OPTION FOR ENHANCED
MEDICARE BENEFITS

Sec. 201. Option for enhanced medicare bene-
fits.
“PART E—ENHANCED MEDICARE BENEFITS

‘“‘Sec. 1860E-1. Entitlement to elect to
receive enhanced medicare ben-
efits.

‘‘Sec. 1860E-2. Scope of enhanced medi-
care benefits.

‘“‘Sec. 1860E-3. Payment of benefits.

‘““‘Sec. 1860E-4. Eligible beneficiaries;
election of enhanced medicare
benefits; termination of elec-
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‘“Sec. 1860E-5. Premium adjustments;
late election penalty.”.

Sec. 202. Rules relating to medigap policies
that provide prescription drug
coverage; establishment of en-
hanced medicare fee-for-service
medigap policies.

TITLE III—MEDICARE+CHOICE
COMPETITION

301. Annual calculation of benchmark
amounts based on floor rates
and local fee-for-service rates.

Application of comprehensive risk
adjustment methodology.

Annual announcement of bench-
mark amounts and other pay-
ment factors.

Submission of bids by
Medicare+Choice organizations.

Adjustment of plan bids; compari-
son of adjusted bid to bench-
mark; payment amount.

Determination of premium reduc-
tions, reduced cost-sharing, ad-
ditional ©benefits, and bene-
ficiary premiums.

Eligibility, election, and enroll-
ment in competitive
Medicare+Choice plans.

Benefits and beneficiary protec-
tions under competitive
Medicare+Choice plans.

Payments to Medicare+Choice or-
ganizations for enhanced medi-
care benefits under part E
based on risk-adjusted bids.

Separate payments to
Medicare+Choice organizations
for part D benefits.

Administration by the Medicare
Competitive Agency.

Continued calculation of annual
Medicare+Choice capitation
rates.

Five-year extension of medicare
cost contracts.

Sec. 314. Effective date.

TITLE I—MEDICARE VOLUNTARY PRE-
SCRIPTION DRUG DELIVERY PROGRAM
SEC. 101. MEDICARE VOLUNTARY PRESCRIPTION

DRUG DELIVERY PROGRAM.

(a) ESTABLISHMENT.—Title XVIII (42 U.S.C.
1395 et seq.) is amended by redesignating
part D as part F and by inserting after part
C the following new part:

“PART D—VOLUNTARY PRESCRIPTION DRUG
DELIVERY PROGRAM

“‘DEFINITIONS; TREATMENT OF REFERENCES TO
PROVISIONS IN MEDICARE+CHOICE PROGRAM

““SEC. 1860D. (a) DEFINITIONS.—In this part:

‘(1) ADMINISTRATOR.—The term ‘Adminis-
trator’ means the Administrator of the Medi-
care Competitive Agency as established
under section 1860D-25.

¢“(2) COVERED DRUG.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘covered drug’
means—

‘(i) a drug that may be dispensed only
upon a prescription and that is described in
clause (i) or (ii) of subparagraph (A) of sec-
tion 1927(k)(2); or

‘(ii) a biological product or insulin de-
scribed in subparagraph (B) or (C) of such
section;
and such term includes a vaccine licensed
under section 351 of the Public Health Serv-
ice Act and any use of a covered outpatient
drug for a medically accepted indication (as
defined in section 1927(k)(6)).

*(B) EXCLUSIONS.—

‘(i) IN GENERAL.—The term ‘covered drug’
does not include drugs or classes of drugs, or
their medical uses, which may be excluded
from coverage or otherwise restricted under
section 1927(d)(2), other than subparagraph

Sec.

Sec. 302.

Sec. 303.

Sec. 304.

Sec. 305.

Sec. 306.

Sec. 307.

Sec. 308.

Sec. 309.

Sec. 310.

Sec. 311.

Sec. 312.

Sec. 313.
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(E) thereof (relating to smoking cessation
agents), or under section 1927(d)(3).

“‘(ii) AVOIDANCE OF DUPLICATE COVERAGE.—
A drug prescribed for an individual that
would otherwise be a covered drug under this
part shall not be so considered if payment
for such drug is available under part A or B
(or under part E for an eligible beneficiary
who elects to receive enhanced medicare
benefits under that part), but shall be so con-
sidered if such payment is not available be-
cause benefits under part A or B (or part E,
as applicable) have been exhausted.

‘(3) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary’ means an individual that
is entitled to benefits under part A and en-
rolled under part B.

‘“(4) ELIGIBLE ENTITY.—The term ‘eligible
entity’ means any risk-bearing entity that
the Administrator determines to be appro-
priate to provide eligible beneficiaries with
the benefits under a Medicare Prescription
Drug plan, including—

‘““(A) a pharmaceutical benefit manage-
ment company;

‘“(B) a wholesale or retail pharmacist de-
livery system;

‘(C) an insurer (including an insurer that
offers medicare supplemental policies under
section 1882);

‘(D) another entity; or

‘(E) any combination of the entities de-
scribed in subparagraphs (A) through (D).

() INITIAL COVERAGE LIMIT.—The term
‘initial coverage limit’ means the limit as
established under section 1860D-6(c)(3), or, in
the case of coverage that is not standard
coverage, the comparable limit (if any) es-
tablished under the coverage.

“(6) MEDICARE+CHOICE ORGANIZATION;
MEDICARE+CHOICE PLAN.—The terms
‘Medicare+Choice organization’ and

‘Medicare+Choice plan’ have the meanings
given such terms in subsections (a)(1) and
(b)(1), respectively, of section 1859 (relating
to definitions relating to Medicare+Choice
organizations).

“(T) MEDICARE PRESCRIPTION DRUG PLAN.—
The term ‘Medicare Prescription Drug plan’
means prescription drug coverage that is of-
fered under a policy, contract, or plan—

‘“(A) by an eligible entity pursuant to, and
in accordance with, a contract between the
Administrator and the entity under section
1860D-7(b); and

‘(B) that has been approved under section
1860D-13.

‘“(8) PRESCRIPTION DRUG ACCOUNT.—The
term ‘Prescription Drug Account’ means the
Prescription Drug Account (as established
under section 1860D-26) in the Federal Sup-
plementary Medical Insurance Trust Fund
under section 1841.

“(9) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The term ‘qualified prescription
drug coverage’ means the coverage described
in section 1860D-6(a)(1).

€(10) STANDARD COVERAGE.—The term
‘standard coverage’ means the coverage de-
scribed in section 1860D-6(c).

“(b) APPLICATION OF MEDICARE+CHOICE
PROVISIONS UNDER THIS PART.—For purposes
of applying provisions of part C under this
part with respect to a Medicare Prescription
Drug plan and an eligible entity, unless oth-
erwise provided in this part such provisions
shall be applied as if—

‘(1) any reference to a Medicare+Choice
plan included a reference to a Medicare Pre-
scription Drug plan;

‘(2) any reference to a provider-sponsored
organization included a reference to an eligi-
ble entity;

‘“(3) any reference to a contract under sec-
tion 1857 included a reference to a contract
under section 1860D-7(b); and

‘“(4) any reference to part C included a ref-
erence to this part.
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“‘Subpart 1—Establishment of Voluntary
Prescription Drug Delivery Program
‘“ESTABLISHMENT OF VOLUNTARY PRESCRIPTION
DRUG DELIVERY PROGRAM

‘“SEC. 1860D-1. (a) PROVISION OF BENEFIT.—

‘(1) IN GENERAL.—The Administrator shall
provide for and administer a voluntary pre-
scription drug delivery program under which
each eligible beneficiary enrolled under this
part shall be provided with access to quali-
fied prescription drug coverage as follows:

‘“(A) MEDICARE+CHOICE PLAN.—An eligible
beneficiary who is enrolled under this part
and enrolled in a Medicare+Choice plan of-
fered by a Medicare+Choice organization
shall receive coverage of benefits under this
part through such plan if such plan provides
qualified prescription drug coverage.

‘(B) MEDICARE PRESCRIPTION DRUG PLAN.—
An eligible beneficiary who is enrolled under
this part but is not enrolled in a
Medicare+Choice plan that provides qualified
prescription drug coverage shall receive cov-
erage of benefits under this part through en-
rollment in a Medicare Prescription Drug
plan that is offered in the geographic area in
which the beneficiary resides.

‘(2) VOLUNTARY NATURE OF PROGRAM.—
Nothing in this part shall be construed as re-
quiring an eligible beneficiary to enroll in
the program under this part.

‘“(3) SCOPE OF BENEFITS.—The program es-
tablished under this part shall provide for
coverage of all therapeutic classes of covered
drugs.

‘“(4) PROGRAM TO BEGIN IN 2005.—The Admin-
istrator shall establish the program under
this part in a manner so that benefits are
first provided for months beginning with
January 2005.

“(b) ACCESS TO ALTERNATIVE PRESCRIPTION
DRUG COVERAGE.—In the case of an eligible
beneficiary who has creditable prescription
drug coverage (as defined in section 1860D-
2(b)(1)(F)), such beneficiary—

‘(1) may continue to receive such coverage
and not enroll under this part; and

““(2) pursuant to section 1860D-2(b)(1)(C), is
permitted to subsequently enroll under this
part without any penalty and obtain access
to qualified prescription drug coverage in
the manner described in subsection (a) if the
beneficiary involuntarily loses such cov-
erage.

‘(c) FINANCING.—The costs of providing
benefits under this part shall be payable
from the Prescription Drug Account.

‘““ENROLLMENT UNDER PROGRAM

‘“SEC. 1860D-2. (a) ESTABLISHMENT OF EN-
ROLLMENT PROCESS.—

‘(1) PROCESS SIMILAR TO PART B ENROLL-
MENT.—The Administrator shall establish a
process through which an eligible bene-
ficiary (including an eligible beneficiary en-
rolled in a Medicare+Choice plan offered by a
Medicare+Choice organization) may make an
election to enroll under this part. Such proc-
ess shall be similar to the process for enroll-
ment in part B under section 1837, including
the deeming provisions of such section.

¢“(2) CONDITION OF ENROLLMENT.—An eligi-
ble beneficiary must be enrolled under this
part in order to be eligible to receive access
to qualified prescription drug coverage.

““(b) SPECIAL ENROLLMENT PROCEDURES.—

(1) LATE ENROLLMENT PENALTY.—

““(A) INCREASE IN PREMIUM.—Subject to the
succeeding provisions of this paragraph, in
the case of an eligible beneficiary whose cov-
erage period under this part began pursuant
to an enrollment after the beneficiary’s ini-
tial enrollment period under part B (deter-
mined pursuant to section 1837(d)) and not
pursuant to the open enrollment period de-
scribed in paragraph (2), the Administrator
shall establish procedures for increasing the
amount of the monthly beneficiary obliga-
tion under section 1860D-17 applicable to
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such beneficiary by an amount that the Ad-
ministrator determines is actuarially sound
for each full 12-month period (in the same
continuous period of eligibility) in which the
eligible beneficiary could have been enrolled
under this part but was not so enrolled.

‘“(B) PERIODS TAKEN INTO ACCOUNT.—For
purposes of calculating any 12-month period
under subparagraph (A), there shall be taken
into account—

‘(i) the months which elapsed between the
close of the eligible beneficiary’s initial en-
rollment period and the close of the enroll-
ment period in which the beneficiary en-
rolled; and

‘‘(ii) in the case of an eligible beneficiary
who reenrolls under this part, the months
which elapsed between the date of termi-
nation of a previous coverage period and the
close of the enrollment period in which the
beneficiary reenrolled.

¢“(C) PERIODS NOT TAKEN INTO ACCOUNT.—

‘(i) IN GENERAL.—For purposes of calcu-
lating any 12-month period under subpara-
graph (A), subject to clauses (ii) and (iii),
there shall not be taken into account
months for which the eligible beneficiary
can demonstrate that the beneficiary had
creditable prescription drug coverage (as de-
fined in subparagraph (F)).

‘(i) BENEFICIARY MUST INVOLUNTARILY
LOSE COVERAGE.—Clause (i) shall only apply
with respect to coverage—

““(I) in the case of coverage described in
clause (ii) of subparagraph (F), if the plan
terminates, ceases to provide, or reduces the
value of the prescription drug coverage
under such plan to below the actuarial value
of standard coverage (as determined under
section 1860D-6(f));

“(IT) in the case of coverage described in
clause (i), (iii), or (iv) of subparagraph (F), if
the beneficiary loses eligibility for such cov-
erage; or

‘(ITI) in the case of a beneficiary with cov-
erage described in clause (v) of subparagraph
(F), if the issuer of the policy terminates
coverage under the policy.

¢‘(iii) PARTIAL CREDIT FOR CERTAIN MEDIGAP
COVERAGE.—In the case of a beneficiary that
had creditable prescription drug coverage de-
scribed in subparagraph (F)(v) that does not
provide coverage of the cost of prescription
drugs the actuarial value of which (as de-
fined by the Administrator) to the bene-
ficiary equals or exceeds the actuarial value
of standard coverage (as determined under
section 1860D-6(f)), the Administrator shall
determine a percentage of the period in
which the beneficiary had such creditable
prescription drug coverage that will be taken
into account under subparagraph (B) (and
not considered to be such creditable pre-
scription drug coverage under clause (i)).

‘(D) PERIODS TREATED SEPARATELY.—ANy
increase in an eligible beneficiary’s monthly
beneficiary obligation under subparagraph
(A) with respect to a particular continuous
period of eligibility shall not be applicable
with respect to any other continuous period
of eligibility which the beneficiary may
have.

“‘(E) CONTINUOUS PERIOD OF ELIGIBILITY.—

‘(i) IN GENERAL.—Subject to clause (ii), for
purposes of this paragraph, an eligible bene-
ficiary’s ‘continuous period of eligibility’ is
the period that begins with the first day on
which the beneficiary is eligible to enroll
under section 1836 and ends with the bene-
ficiary’s death.

‘‘(ii) SEPARATE PERIOD.—Any period during
all of which an eligible beneficiary satisfied
paragraph (1) of section 1836 and which ter-
minated in or before the month preceding
the month in which the beneficiary attained
age 65 shall be a separate ‘continuous period
of eligibility’ with respect to the beneficiary
(and each such period which terminates shall
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be deemed not to have existed for purposes of
subsequently applying this paragraph).

‘“(F) CREDITABLE PRESCRIPTION DRUG COV-
ERAGE DEFINED.—For purposes of this part,
the term ‘creditable prescription drug cov-
erage’ means any of the following:

‘(1) MEDICAID PRESCRIPTION DRUG COV-
ERAGE.—Prescription drug coverage under a
medicaid plan under title XIX, including
through the Program of All-inclusive Care
for the Elderly (PACE) under section 1934,
through a social health maintenance organi-
zation (referred to in section 4104(c) of the
Balanced Budget Act of 1997), and through a
Medicare+Choice project that demonstrates
the application of capitation payment rates
for frail elderly medicare beneficiaries
through the use of a interdisciplinary team
and through the provision of primary care
services to such beneficiaries by means of
such a team at the nursing facility involved,
but only if the coverage provides coverage of
the cost of prescription drugs the actuarial
value of which (as defined by the Adminis-
trator) to the beneficiary equals or exceeds
the actuarial value of standard coverage (as
determined under section 1860D-6(f)).

¢‘(i1) PRESCRIPTION DRUG COVERAGE UNDER A
GROUP HEALTH PLAN.—Any outpatient pre-
scription drug coverage under a group health
plan, including a health benefits plan under
the Federal Employees Health Benefit Pro-
gram under chapter 89 of title 5, United
States Code, and a qualified retiree prescrip-
tion drug plan (as defined in section 1860D-
20(f)(1)), but only if the coverage provides
coverage of the cost of prescription drugs the
actuarial value of which (as defined by the
Administrator) to the beneficiary equals or
exceeds the actuarial value of standard cov-
erage (as determined under section 1860D-
6(f)).

““(iii) STATE PHARMACEUTICAL ASSISTANCE
PROGRAM.—Coverage of prescription drugs
under a State pharmaceutical assistance pro-
gram, but only if the coverage provides cov-
erage of the cost of prescription drugs the
actuarial value of which (as defined by the
Administrator) to the beneficiary equals or
exceeds the actuarial value of standard cov-
erage (as determined under section 1860D-
6(1)).

“(iv) VETERANS’ COVERAGE OF PRESCRIPTION
DRUGS.—Coverage of prescription drugs for
veterans, and survivors and dependents of
veterans, under chapter 17 of title 38, United
States Code, but only if the coverage pro-
vides coverage of the cost of prescription
drugs the actuarial value of which (as de-
fined by the Administrator) to the bene-
ficiary equals or exceeds the actuarial value
of standard coverage (as determined under
section 1860D-6(f)).

“(v) PRESCRIPTION DRUG COVERAGE UNDER
MEDIGAP POLICIES.—Subject to subparagraph
(C)(iii), coverage under a medicare supple-
mental policy under section 1882 that pro-
vides benefits for prescription drugs (wheth-
er or not such coverage conforms to the
standards for packages of benefits under sec-
tion 1882(p)(1)).

¢‘(2) OPEN ENROLLMENT PERIOD FOR CURRENT
BENEFICIARIES IN WHICH LATE ENROLLMENT
PROCEDURES DO NOT APPLY.—In the case of an
individual who is an eligible beneficiary as of
January 1, 2005, the Administrator shall es-
tablish procedures under which such bene-
ficiary may enroll under this part during the
open enrollment period without the applica-
tion of the late enrollment procedures estab-
lished under paragraph (1)(A). For purposes
of the preceding sentence, the open enroll-
ment period shall be the 7-month period that
begins on April 1, 2004, and ends on November
30, 2004.

¢“(3) SPECIAL ENROLLMENT PERIOD FOR BENE-
FICIARIES WHO INVOLUNTARILY LOSE CRED-
ITABLE PRESCRIPTION DRUG COVERAGE.—
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‘“(A) ESTABLISHMENT.—The Administrator
shall establish a special open enrollment pe-
riod (as described in subparagraph (B)) for an
eligible beneficiary that loses creditable pre-
scription drug coverage.

‘(B) SPECIAL OPEN ENROLLMENT PERIOD.—
The special open enrollment period described
in this subparagraph is the 63-day period
that begins—

‘(i) in the case of a beneficiary with cov-
erage described in clause (ii) of paragraph
(1)(F), the date on which the plan termi-
nates, ceases to provide, or substantially re-
duces (as defined by the Administrator) the
value of the prescription drug coverage
under such plan;

‘“(ii) in the case of a beneficiary with cov-
erage described in clause (i), (iii), or (iv) of
paragraph (1)(F), the date on which the bene-
ficiary loses eligibility for such coverage; or

‘“(iii) in the case of a beneficiary with cov-
erage described in clause (v) of paragraph
(1)(F), the date on which the issuer of the
policy terminates coverage under the policy.

‘‘(c) PERIOD OF COVERAGE.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2) and subject to paragraph (3),
an eligible beneficiary’s coverage under the
program under this part shall be effective for
the period provided in section 1838, as if that
section applied to the program under this
part.

¢“(2) OPEN AND SPECIAL ENROLLMENT.—

‘“(A) OPEN ENROLLMENT.—An eligible bene-
ficiary who enrolls under the program under
this part pursuant to subsection (b)(2) shall
be entitled to the benefits under this part be-
ginning on January 1, 2005.

‘“(B) SPECIAL ENROLLMENT.—Subject to
paragraph (3), an eligible beneficiary who en-
rolls under the program under this part pur-
suant to subsection (b)(3) shall be entitled to
the benefits under this part beginning on the
first day of the month following the month
in which such enrollment occurs.

¢(3) LIMITATION.—Coverage under this part
shall not begin prior to January 1, 2005.

*“(d) TERMINATION.—

‘(1) IN GENERAL.—The causes of termi-
nation specified in section 1838 shall apply to
this part in the same manner as such causes
apply to part B.

¢“(2) COVERAGE TERMINATED BY TERMINATION
OF COVERAGE UNDER PARTS A OR B.—

‘““(A) IN GENERAL.—In addition to the
causes of termination specified in paragraph
(1), the Administrator shall terminate an in-
dividual’s coverage under this part if the in-
dividual is no longer enrolled in both parts A
and B.

‘“(B) EFFECTIVE DATE.—The termination de-
scribed in subparagraph (A) shall be effective
on the effective date of termination of cov-
erage under part A or (if earlier) under part
B.

¢“(3) PROCEDURES REGARDING TERMINATION
OF A BENEFICIARY UNDER A PLAN.—The Ad-
ministrator shall establish procedures for de-
termining the status of an eligible bene-
ficiary’s enrollment under this part if the
beneficiary’s enrollment in a Medicare Pre-
scription Drug plan offered by an eligible en-
tity under this part is terminated by the en-
tity for cause (pursuant to procedures estab-
lished by the Administrator under section
1860D-3(a)(1)).

‘“‘ELECTION OF A MEDICARE PRESCRIPTION DRUG
PLAN

‘“‘SEC. 1860D-3. (a) IN GENERAL.—

(1) PROCESS.—

““(A) ELECTION.—

‘(i) IN GENERAL.—The Administrator shall
establish a process through which an eligible
beneficiary who is enrolled under this part
but not enrolled in a Medicare+Choice plan
offered by a Medicare+Choice organization
that provides qualified prescription drug
coverage—
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“(I) shall make an election to enroll in any
Medicare Prescription Drug plan that is of-
fered by an eligible entity and that serves
the geographic area in which the beneficiary
resides; and

“(II) may make an annual election to
change the election under this clause.

““(ii) CLARIFICATION REGARDING ENROLL-
MENT.—The process established under clause
(i) shall include, in the case of an eligible
beneficiary who is enrolled under this part
but who has failed to make an election of a
Medicare Prescription Drug plan in an area,
for the enrollment in the Medicare Prescrip-
tion Drug plan with the lowest monthly pre-
mium that is available in the area.

‘(B) REQUIREMENTS FOR PROCESS.—In es-
tablishing the process under subparagraph
(A), the Administrator shall—

‘(i) use rules similar to the rules for en-
rollment, disenrollment, and termination of
enrollment with a Medicare+Choice plan
under section 1851, including—

“(I) the establishment of special election
periods under subsection (e)(4) of such sec-
tion; and

‘“(IT1) the application of the guaranteed
issue and renewal provisions of section
1851(g) (other than clause (i) and the second
sentence of clause (ii) of paragraph (3)(C), re-
lating to default enrollment); and

C4(ii) coordinate enrollments,
disenrollments, and terminations of enroll-
ment under part C with enrollments,
disenrollments, and terminations of enroll-
ment under this part.

‘(2) FIRST ENROLLMENT PERIOD FOR PLAN
ENROLLMENT.—The process developed under
paragraph (1) shall ensure that eligible bene-
ficiaries who enroll under this part during
the open enrollment period under section
1860D-2(b)(2) are permitted to elect an eligi-
ble entity prior to January 1, 2005, in order
to ensure that coverage under this part is ef-
fective as of such date.

“(b) ENROLLMENT IN A MEDICARE+CHOICE
PLAN.—

‘(1 IN GENERAL.—An eligible beneficiary
who is enrolled under this part and enrolled
in a Medicare+Choice plan offered by a
Medicare+Choice organization that provides
qualified prescription drug coverage shall re-
ceive access to such coverage under this part
through such plan.

“4(2) RULES.—Enrollment in a
Medicare+Choice plan is subject to the rules
for enrollment in such plan under section
1851.

““PROVIDING INFORMATION TO BENEFICIARIES

‘“SEC. 1860D-4. (a) ACTIVITIES.—

‘(1) IN GENERAL.—The Administrator shall
conduct activities that are designed to
broadly disseminate information to eligible
beneficiaries (and prospective eligible bene-
ficiaries) regarding the coverage provided
under this part.

‘“(2) SPECIAL RULE FOR FIRST ENROLLMENT
UNDER THE PROGRAM.—The activities de-
scribed in paragraph (1) shall ensure that eli-
gible beneficiaries are provided with such in-
formation at least 30 days prior to the first
enrollment period described in section 1860D-
3(a)(2).

*“(b) REQUIREMENTS.—

‘(1) IN GENERAL.—The activities described
in subsection (a) shall—

““(A) be similar to the activities performed
by the Administrator under section 1851(d);

“(B) be coordinated with the activities per-
formed by—

‘(i) the Administrator under such section;
and

‘“(ii) the Secretary under section 1804; and

““(C) provide for the dissemination of infor-
mation comparing the plans offered by eligi-
ble entities under this part that are avail-
able to eligible beneficiaries residing in an
area.
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¢“(2) COMPARATIVE INFORMATION.—The com-
parative information described in paragraph
(1)(C) shall include a comparison of the fol-
lowing:

‘“(A) BENEFITS.—The benefits provided
under the plan and the formularies and ap-
peals processes under the plan.

“(B) QUALITY AND PERFORMANCE.—To the
extent available, the quality and perform-
ance of the eligible entity offering the plan.

¢“(C) BENEFICIARY COST-SHARING.—The cost-
sharing required of eligible beneficiaries
under the plan.

‘(D) CONSUMER SATISFACTION SURVEYS.—To
the extent available, the results of consumer
satisfaction surveys regarding the plan and
the eligible entity offering such plan.

‘“(E) ADDITIONAL INFORMATION.—Such addi-
tional information as the Administrator may
prescribe.

‘‘BENEFICIARY PROTECTIONS

‘“SEC. 1860D-5. (a) DISSEMINATION OF INFOR-
MATION.—

‘(1) GENERAL INFORMATION.—An eligible
entity offering a Medicare Prescription Drug
plan shall disclose, in a clear, accurate, and
standardized form to each enrollee at the
time of enrollment and at least annually
thereafter, the information described in sec-
tion 1852(c)(1) relating to such plan. Such in-
formation includes the following:

‘“(A) Access to covered drugs, including ac-
cess through pharmacy networks.

‘(B) How any formulary used by the entity
functions.

‘“(C) Copayments, coinsurance, and deduct-
ible requirements.

‘(D) Grievance and appeals procedures.

¢‘(2) DISCLOSURE UPON REQUEST OF GENERAL
COVERAGE, UTILIZATION, AND GRIEVANCE IN-
FORMATION.—Upon request of an individual
eligible to enroll in a Medicare Prescription
Drug plan, the eligible entity offering such
plan shall provide the information described
in section 1852(c)(2) to such individual.

““(3) RESPONSE TO BENEFICIARY QUESTIONS.—
An eligible entity offering a Medicare Pre-
scription Drug plan shall have a mechanism
for providing specific information to enroll-
ees upon request, including information on
the coverage of specific drugs and changes in
its formulary on a timely basis.

‘“(4) CLAIMS INFORMATION.—An eligible en-
tity offering a Medicare Prescription Drug
plan must furnish to enrolled individuals in
a form easily understandable to such individ-
uals an explanation of benefits (in accord-
ance with section 1806(a) or in a comparable
manner) and a notice of the benefits in rela-
tion to initial coverage limit and annual out-
of-pocket limit for the current year, when-
ever prescription drug benefits are provided
under this part (except that such notice need
not be provided more often than monthly).

““(5) APPROVAL OF MARKETING MATERIAL AND
APPLICATION FORMS.—The provisions of sec-
tion 1851(h) shall apply to marketing mate-
rial and application forms under this part in
the same manner as such provisions apply to
marketing material and application forms
under part C.

“(b) ACCESS TO COVERED DRUGS.—

‘(1) ACCESS TO NEGOTIATED PRICES FOR PRE-
SCRIPTION DRUGS.—AnN eligible entity offering
a Medicare Prescription Drug plan shall
issue such a card (or other technology) that
may be used by an enrolled beneficiary to as-
sure access to negotiated prices under sec-
tion 1860D-6(e) for the purchase of prescrip-
tion drugs for which coverage is not other-
wise provided under the Medicare Prescrip-
tion Drug plan.

¢“(2) ASSURING PHARMACY ACCESS.—

“‘(A) IN GENERAL.—AnN eligible entity offer-
ing a Medicare Prescription Drug plan shall
secure the participation in its network of a
sufficient number of pharmacies that dis-
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pense (other than by mail order) drugs di-
rectly to patients to ensure convenient ac-
cess (as determined by the Administrator
and including adequate emergency access)
for enrolled beneficiaries, in accordance with
standards established under section 1860D-
7(f) that ensure such convenient access. Such
standards shall take into account reasonable
distances to pharmacy services in both urban
and rural areas.

‘(B) USE OF POINT-OF-SERVICE SYSTEM.—An
eligible entity offering a Medicare Prescrip-
tion Drug plan shall establish an optional
point-of-service method of operation under
which—

‘(i) the plan provides access to any or all
pharmacies that are not participating phar-
macies in its network; and

‘‘(ii) the plan may charge beneficiaries
through adjustments in copayments any ad-
ditional costs associated with the point-of-
service option.

The additional copayments so charged shall
not count toward the application of section
1860D-6(c).

‘“(3) REQUIREMENTS ON DEVELOPMENT AND
APPLICATION OF FORMULARIES.—If an eligible
entity offering a Medicare Prescription Drug
plan uses a formulary, the following require-
ments must be met:

““(A) PHARMACY AND THERAPEUTIC (P&T)
COMMITTEE.—The eligible entity must estab-
lish a pharmacy and therapeutic committee
that develops and reviews the formulary.
Such committee shall include at least one
practicing physician and at least one prac-
ticing pharmacist both with expertise in the
care of elderly or disabled persons and a ma-
jority of its members shall consist of individ-
uals who are a practicing physician or a
practicing pharmacist (or both).

‘(B) FORMULARY DEVELOPMENT.—In devel-
oping and reviewing the formulary, the com-
mittee shall base clinical decisions on the
strength of scientific evidence and standards
of practice, including assessing peer-re-
viewed medical literature, such as random-
ized clinical trials, pharmacoeconomic stud-
ies, outcomes research data, and such other
information as the committee determines to
be appropriate.

¢(C) INCLUSION OF DRUGS IN ALL THERA-
PEUTIC CATEGORIES.—The formulary must in-
clude drugs within each therapeutic category
and class of covered outpatient drugs (al-
though not necessarily for all drugs within
such categories and classes).

‘(D) PROVIDER EDUCATION.—The committee
shall establish policies and procedures to
educate and inform health care providers
concerning the formulary.

“(E) NOTICE BEFORE REMOVING DRUGS FROM
FORMULARY.—Any removal of a drug from a
formulary shall take effect only after appro-
priate notice is made available to bene-
ficiaries and physicians.

“(F) APPEALS AND EXCEPTIONS TO APPLICA-
TION.—The eligible entity must have, as part
of the appeals process under subsection
(e)(3), a process for timely appeals for denials
of coverage based on such application of the
formulary.

“(c) COST AND UTILIZATION MANAGEMENT;
QUALITY ASSURANCE; MEDICATION THERAPY
MANAGEMENT PROGRAM.—

‘(1) IN GENERAL.—An eligible entity shall
have in place the following with respect to
covered drugs:

““(A) A cost-effective drug utilization man-
agement program, including incentives to re-
duce costs when appropriate.

“(B) Quality assurance measures to reduce
medical errors and adverse drug inter-
actions, which—

‘(i) shall include a medication therapy
management program described in paragraph
(2); and
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‘(ii) may include beneficiary education
programs, counseling, medication refill re-
minders, and special packaging.

“(C) A program to control fraud, abuse,
and waste.

‘(2) MEDICATION THERAPY MANAGEMENT
PROGRAM.—

‘““(A) IN GENERAL.—A medication therapy
management program described in this para-
graph is a program of drug therapy manage-
ment and medication administration that is
designed to assure, with respect to bene-
ficiaries with chronic diseases (such as dia-
betes, asthma, hypertension, and congestive
heart failure) or multiple prescriptions, that
covered outpatient drugs under the prescrip-
tion drug plan are appropriately used to
achieve therapeutic goals and reduce the
risk of adverse events, including adverse
drug interactions.

‘(B) ELEMENTS.—Such program may in-
clude—

‘(i) enhanced beneficiary understanding of
such appropriate use through beneficiary
education, counseling, and other appropriate
means;

‘‘(ii) increased beneficiary adherence with
prescription medication regimens through
medication refill reminders, special pack-
aging, and other appropriate means; and

‘“(iii) detection of patterns of overuse and
underuse of prescription drugs.

¢“(C) DEVELOPMENT OF PROGRAM IN COOPERA-
TION WITH LICENSED PHARMACISTS.—The pro-
gram shall be developed in cooperation with
licensed and practicing pharmacists and phy-
sicians.

‘(D) CONSIDERATIONS IN PHARMACY FEES.—
The eligible entity offering a Medicare Pre-
scription Drug plan shall take into account,
in establishing fees for pharmacists and oth-
ers providing services under the medication
therapy management program, the resources
and time used in implementing the program.

*“(3) PUBLIC DISCLOSURE OF PHARMACEUTICAL
PRICES FOR EQUIVALENT DRUGS.—The eligible
entity offering a Medicare Prescription Drug
plan shall provide that each pharmacy or
other dispenser that arranges for the dis-
pensing of a covered drug shall inform the
beneficiary at the time of purchase of the
drug of any differential between the price of
the prescribed drug to the enrollee and the
price of the lowest cost generic drug covered
under the plan that is therapeutically equiv-
alent and bioequivalent.

“(d) GRIEVANCE MECHANISM.—An eligible
entity shall provide meaningful procedures
for hearing and resolving grievances between
the eligible entity (including any entity or
individual through which the eligible entity
provides covered benefits) and enrollees in a
Medicare Prescription Drug plan offered by
the eligible entity in accordance with sec-
tion 1852(f).

‘‘(e) COVERAGE DETERMINATIONS, RECONSID-
ERATIONS, AND APPEALS.—

‘(1) IN GENERAL.—An eligible entity shall
meet the requirements of section 1852(g) with
respect to covered benefits under the Medi-
care Prescription Drug plan it offers under
this part in the same manner as such re-
quirements apply to a Medicare+Choice or-
ganization with respect to benefits it offers
under a Medicare+Choice plan under part C.

‘“(2) REQUEST FOR REVIEW OF TIERED FOR-
MULARY DETERMINATIONS.—In the case of a
Medicare Prescription Drug plan offered by
an eligible entity that provides for tiered
cost-sharing for covered drugs included with-
in a formulary and provides lower cost-shar-
ing for preferred drugs included within the
formulary, an individual who is enrolled in
the plan may request coverage of a nonpre-
ferred drug under the terms applicable for
preferred drugs if the prescribing physician
determines that the preferred drug for treat-
ment of the same condition is not as effec-
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tive for the individual or has adverse effects
for the individual.

“(3) APPEALS OF FORMULARY DETERMINA-
TIONS.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), consistent with the requirements of sec-
tion 1852(g), an eligible entity shall establish
a process for individuals to appeal formulary
determinations.

‘“(B) FORMULARY DETERMINATIONS.—AnN in-
dividual who is enrolled in a Medicare Pre-
scription Drug plan offered by an eligible en-
tity may appeal to obtain coverage for a cov-
ered drug that is not on a formulary of the
eligible entity if the prescribing physician
determines that the formulary drug for
treatment of the same condition is not as ef-
fective for the individual or has adverse ef-
fects for the individual.

¢‘(f) CONFIDENTIALITY AND ACCURACY OF EN-
ROLLEE RECORDS.—An eligible entity shall
meet the requirements of section 1852(h)
with respect to enrollees under this part in
the same manner as such requirements apply
to a Medicare+Choice organization with re-
spect to enrollees under part C.

‘“(g) UNIFORM PREMIUM.—AnN eligible entity
shall ensure that the monthly premium for a
Medicare Prescription Drug plan charged
under this part is the same for all eligible
beneficiaries enrolled in the plan.

‘““PRESCRIPTION DRUG BENEFITS

“SEC. 1860D-6. (a) REQUIREMENTS.—

‘(1) IN GENERAL.—For purposes of this part
and part C, the term ‘qualified prescription
drug coverage’ means either of the following:

““(A) STANDARD COVERAGE WITH ACCESS TO
NEGOTIATED PRICES.—Standard coverage (as
defined in subsection (¢)) and access to nego-
tiated prices under subsection (e).

“(B) ACTUARIALLY EQUIVALENT COVERAGE
WITH ACCESS TO NEGOTIATED PRICES.—Cov-
erage of covered drugs which meets the al-
ternative coverage requirements of sub-
section (d) and access to negotiated prices
under subsection (e), but only if it is ap-
proved by the Administrator, as provided
under subsection (d).

¢(2) PERMITTING ADDITIONAL PRESCRIPTION
DRUG COVERAGE.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B) and section 1860D-13(c)(2), nothing in this
part shall be construed as preventing quali-
fied prescription drug coverage from includ-
ing coverage of covered drugs that exceeds
the coverage required under paragraph (1).

‘(B) REQUIREMENT.—An eligible entity
may not offer a Medicare Prescription Drug
plan that provides additional benefits pursu-
ant to subparagraph (A) in an area unless the
eligible entity offering such plan also offers
a Medicare Prescription Drug plan in the
area that only provides the coverage of pre-
scription drugs that is required under sub-
section (a)(1).

€“(3) COST CONTROL MECHANISMS.—In pro-
viding qualified prescription drug coverage,
the entity offering the Medicare Prescription
Drug plan or the Medicare+Choice plan may
use cost control mechanisms that are cus-
tomarily used in employer-sponsored health
care plans that offer coverage for prescrip-
tion drugs, including the use of formularies,
tiered copayments, selective contracting
with providers of prescription drugs, and
mail order pharmacies.

“(b) APPLICATION OF SECONDARY PAYOR
PRrROVISIONS.—The provisions of section
1852(a)(4) shall apply under this part in the
same manner as they apply under part C.

‘‘(c) STANDARD COVERAGE.—For purposes of
this part and part C, the term ‘standard cov-
erage’ means coverage of covered drugs that
meets the following requirements:

‘(1) DEDUCTIBLE.—

‘“(A) IN GENERAL.—The coverage has an an-
nual deductible—
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“(i) for 2005, that is equal to $250; or

‘‘(ii) for a subsequent year, that is equal to
the amount specified under this paragraph
for the previous year increased by the per-
centage specified in paragraph (5) for the
year involved.

‘(B) ROUNDING.—Any amount determined
under subparagraph (A)(ii) that is not a mul-
tiple of $1 shall be rounded to the nearest
multiple of $1.

‘(2) LIMITS ON COST-SHARING.—The cov-
erage has cost-sharing (for costs above the
annual deductible specified in paragraph (1)
and up to the initial coverage limit under
paragraph (3)) that is equal to 50 percent or
that is actuarially consistent (using proc-
esses established under subsection (f)) with
an average expected payment of 50 percent of
such costs.

¢“(3) INITIAL COVERAGE LIMIT.—

‘““(A) IN GENERAL.—Subject to paragraph
(4), the coverage has an initial coverage
limit on the maximum costs that may be
recognized for payment purposes (above the
annual deductible)—

‘(i) for 2005, that is equal to $3,450; or

‘‘(ii) for a subsequent year, that is equal to
the amount specified in this paragraph for
the previous year, increased by the annual
percentage increase described in paragraph
(5) for the year involved.

‘“(B) ROUNDING.—Any amount determined
under subparagraph (A)(ii) that is not a mul-
tiple of $1 shall be rounded to the nearest
multiple of $1.

‘“(4) LIMITATION ON OUT-OF-POCKET EXPENDI-
TURES BY BENEFICIARY.—

‘““(A) IN GENERAL.—Notwithstanding para-
graph (3), the coverage provides benefits with
cost-sharing that is equal to 10 percent after
the individual has incurred costs (as de-
scribed in subparagraph (C)) for covered
drugs in a year equal to the annual out-of-
pocket limit specified in subparagraph (B).

*(B) ANNUAL OUT-OF-POCKET LIMIT.—

‘(i) IN GENERAL.—For purposes of this part,
the ‘annual out-of-pocket limit’ specified in
this subparagraph—

“(I) for 2005, is equal to $3,700; or

“(II) for a subsequent year, is equal to the
amount specified in the subparagraph for the
previous year, increased by the annual per-
centage increase described in paragraph (5)
for the year involved.

‘(i) ROUNDING.—Any amount determined
under clause (i)(II) that is not a multiple of
$1 shall be rounded to the nearest multiple of
$1.

‘(C) APPLICATION.—In applying subpara-
graph (A)—

‘(i) incurred costs shall only include costs
incurred for the annual deductible (described
in paragraph (1)), cost-sharing (described in
paragraph (2)), and amounts for which bene-
fits are not provided because of the applica-
tion of the initial coverage limit described in
paragraph (3); and

‘“(ii) such costs shall be treated as incurred
only if they are paid by the individual (or by
another individual, such as a family member,
on behalf of the individual), under section
1860D-19, or under title XIX and the indi-
vidual (or other individual) is not reimbursed
through insurance or otherwise, a group
health plan, or other third-party payment
arrangement for such costs.

“(b) ANNUAL PERCENTAGE INCREASE.—For
purposes of this part, the annual percentage
increase specified in this paragraph for a
year is equal to the annual percentage in-
crease in average per capita aggregate ex-
penditures for covered drugs in the United
States for beneficiaries under this title, as
determined by the Administrator for the 12-
month period ending in July of the previous
year.

“(d) ALTERNATIVE COVERAGE REQUIRE-
MENTS.—A Medicare Prescription Drug plan
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or Medicare+Choice plan may provide a dif-
ferent prescription drug benefit design from
the standard coverage described in sub-
section (c) so long as the Administrator de-
termines (based on an actuarial analysis by
the Administrator) that the following re-
quirements are met and the plan applies for,
and receives, the approval of the Adminis-
trator for such benefit design:

‘(1) ASSURING AT LEAST ACTUARIALLY
EQUIVALENT COVERAGE.—

““(A) ASSURING EQUIVALENT VALUE OF TOTAL
COVERAGE.—The actuarial value of the total
coverage (as determined under subsection (f))
is at least equal to the actuarial value (as so
determined) of standard coverage.

‘“(B) ASSURING EQUIVALENT UNSUBSIDIZED
VALUE OF COVERAGE.—The unsubsidized value
of the coverage is at least equal to the un-
subsidized value of standard coverage. For
purposes of this subparagraph, the unsub-
sidized value of coverage is the amount by
which the actuarial value of the coverage (as
determined under subsection (f)) exceeds the
actuarial value of the amounts associated
with the application of section 1860D-17(c)
and reinsurance payments under section
1860D-20 with respect to such coverage.

“(C) ASSURING STANDARD PAYMENT FOR
COSTS AT INITIAL COVERAGE LIMIT.—The cov-
erage is designed, based upon an actuarially
representative pattern of utilization (as de-
termined under subsection (f)), to provide for
the payment, with respect to costs incurred
that are equal to the sum of the deductible
under subsection (c)(1) and the initial cov-
erage limit under subsection (c¢)(3), of an
amount equal to at least such initial cov-
erage limit multiplied by the percentage
specified in subsection (c)(2).

Benefits other than qualified prescription
drug coverage shall not be taken into ac-
count for purposes of this paragraph.

¢“(2) LIMITATION ON OUT-OF-POCKET EXPENDI-
TURES BY BENEFICIARIES.—The coverage pro-
vides the limitation on out-of-pocket ex-
penditures by beneficiaries described in sub-
section (c)(4).

‘‘(e) ACCESS TO NEGOTIATED PRICES.—

(1) ACCESS.—

‘““(A) IN GENERAL.—Under qualified pre-
scription drug coverage offered by an eligible
entity or a Medicare+Choice organization,
the entity or organization shall provide
beneficiaries with access to negotiated prices
(including applicable discounts) used for pay-
ment for covered drugs, regardless of the fact
that no benefits may be payable under the
coverage with respect to such drugs because
of the application of the deductible, any
cost-sharing, or an initial coverage limit (de-
scribed in subsection (¢)(3)).

‘(B) MEDICAID RELATED PROVISIONS.—Inso-
far as a State elects to provide medical as-
sistance under title XIX for a drug based on
the prices negotiated under a Medicare Pre-
scription Drug plan under this part, the re-
quirements of section 1927 shall not apply to
such drugs. The prices negotiated under a
Medicare Prescription Drug plan with re-
spect to covered drugs, under a
Medicare+Choice plan with respect to such
drugs, or under a qualified retiree prescrip-
tion drug plan (as defined in section 1860D-
20(f)(1)) with respect to such drugs, on behalf
of eligible beneficiaries, shall (notwith-
standing any other provision of law) not be
taken into account for the purposes of estab-
lishing the best price under section
1927(c)(1)(C).

‘“(2) CARDS OR OTHER TECHNOLOGY.—In pro-
viding the access under paragraph (1), the el-
igible entity or Medicare+Choice organiza-
tion shall issue a card or use other tech-
nology pursuant to section 1860D-5(b)(1).

“(f) ACTUARIAL VALUATION; DETERMINATION
OF ANNUAL PERCENTAGE INCREASES.—
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‘(1) PROCESSES.—For purposes of this sec-
tion, the Administrator shall establish proc-
esses and methods—

““(A) for determining the actuarial valu-
ation of prescription drug coverage, includ-
ing—

‘(i) an actuarial valuation of standard cov-
erage and of the reinsurance payments under
section 1860D-20;

‘“(ii) the use of generally accepted actu-
arial principles and methodologies; and

‘‘(iii) applying the same methodology for
determinations of alternative coverage
under subsection (d) as is used with respect
to determinations of standard coverage
under subsection (c¢); and

‘(B) for determining annual percentage in-
creases described in subsection (c¢)(5).

¢“(2) USE OF OUTSIDE ACTUARIES.—Under the
processes under paragraph (1)(A), eligible en-
tities and Medicare+Choice organizations
may use actuarial opinions certified by inde-
pendent, qualified actuaries to establish ac-
tuarial values, but the Administrator shall
determine whether such actuarial values
meet the requirements under subsection
(©@).

‘“‘REQUIREMENTS FOR ENTITIES OFFERING MEDI-
CARE PRESCRIPTION DRUG PLANS; ESTABLISH-
MENT OF STANDARDS
“SEC. 1860D-7. (a) GENERAL REQUIRE-

MENTS.—An eligible entity offering a Medi-

care Prescription Drug plan shall meet the

following requirements:

‘(1) LICENSURE.—Subject to subsection (c),
the entity is organized and licensed under
State law as a risk-bearing entity eligible to
offer health insurance or health benefits cov-
erage in each State in which it offers a Medi-
care Prescription Drug plan.

¢“(2) ASSUMPTION OF FINANCIAL RISK.—

“(A) IN GENERAL.—Subject to subparagraph
(B) and section 1860D-20, the entity assumes
financial risk on a prospective basis for the
benefits that it offers under a Medicare Pre-
scription Drug plan and that is not covered
under such section or section 1860D-16.

‘(B) REINSURANCE PERMITTED.—The entity
may obtain insurance or make other ar-
rangements for the cost of coverage provided
to any enrolled member under this part.

‘(3) SOLVENCY FOR UNLICENSED ENTITIES.—
In the case of an eligible entity that is not
described in paragraph (1) and for which a
waiver has been approved under subsection
(c), such entity shall meet solvency stand-
ards established by the Administrator under
subsection (d).

‘“(b) CONTRACT REQUIREMENTS.—The Ad-
ministrator shall not permit an eligible ben-
eficiary to elect a Medicare Prescription
Drug plan offered by an eligible entity under
this part, and the entity shall not be eligible
for payments under section 1860D-16 or
1860D-20, unless the Administrator has en-
tered into a contract under this subsection
with the entity with respect to the offering
of such plan. Such a contract with an entity
may cover more than 1 Medicare Prescrip-
tion Drug plan. Such contract shall provide
that the entity agrees to comply with the
applicable requirements and standards of
this part and the terms and conditions of
payment as provided for in this part.

“(c) WAIVER OF CERTAIN REQUIREMENTS IN
ORDER TO ENSURE BENEFICIARY CHOICE.—

‘(1) IN GENERAL.—In the case of an eligible
entity that seeks to offer a Medicare Pre-
scription Drug plan in a State, the Adminis-
trator shall waive the requirement of sub-
section (a)(1) that the entity be licensed in
that State if the Administrator determines,
based on the application and other evidence
presented to the Administrator, that any of
the grounds for approval of the application
described in paragraph (2) have been met.

‘“(2) GROUNDS FOR APPROVAL.—The grounds
for approval under this paragraph are the
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grounds for approval described in subpara-
graphs (B), (C), and (D) of section 1855(a)(2),
and also include the application by a State
of any grounds other than those required
under Federal law.

‘“(3) APPLICATION OF WAIVER PROCEDURES.—
With respect to an application for a waiver
(or a waiver granted) under this subsection,
the provisions of subparagraphs (E), (F), and
(G) of section 1855(a)(2) shall apply.

‘“(4) REFERENCES TO CERTAIN PROVISIONS.—
For purposes of this subsection, in applying
the provisions of section 1855(a)(2) under this
subsection to Medicare Prescription Drug
plans and eligible entities—

“‘(A) any reference to a waiver application
under section 1855 shall be treated as a ref-
erence to a waiver application under para-
graph (1); and

‘“(B) any reference to solvency standards
were treated as a reference to solvency
standards established under subsection (d).

‘(d) SOLVENCY STANDARDS FOR NON-LI-
CENSED ENTITIES.—

‘(1) ESTABLISHMENT AND PUBLICATION.—The
Administrator, in consultation with the Na-
tional Association of Insurance Commis-
sioners, shall establish and publish, by not
later than January 1, 2004, financial solvency
and capital adequacy standards for entities
described in paragraph (2).

¢“(2) COMPLIANCE WITH STANDARDS.—An eli-
gible entity that is not licensed by a State
under subsection (a)(1) and for which a waiv-
er application has been approved under sub-
section (c) shall meet solvency and capital
adequacy standards established under para-
graph (1). The Administrator shall establish
certification procedures for such eligible en-
tities with respect to such solvency stand-
ards in the manner described in section
1855(¢)(2).

‘‘(e) LICENSURE DOES NOT SUBSTITUTE FOR
OR CONSTITUTE CERTIFICATION.—The fact that
an entity is licensed in accordance with sub-
section (a)(1) or has a waiver application ap-
proved under subsection (c) does not deem
the eligible entity to meet other require-
ments imposed under this part for an eligible
entity.

“(f) OTHER STANDARDS.—The Adminis-
trator shall establish by regulation other
standards (not described in subsection (d))
for eligible entities and Medicare Prescrip-
tion Drug plans consistent with, and to carry
out, this part. The Administrator shall pub-
lish such regulations by January 1, 2004.

‘(g) PERIODIC REVIEW AND REVISION OF
STANDARDS.—The Administrator shall peri-
odically review the standards established
under this section and, based on such review,
may revise such standards if the Adminis-
trator determines such revision to be appro-
priate.

““(h) RELATION TO STATE LAWS.—

‘(1) IN GENERAL.—The standards estab-
lished under this part shall supersede any
State law or regulation (including standards
described in paragraph (2)) with respect to
Medicare Prescription Drug plans which are
offered by eligible entities under this part—

“‘(A) to the extent such law or regulation is
inconsistent with such standards; and

‘(B) in the same manner as such laws and
regulations are superseded under section
1856(b)(3).

‘“(2) STANDARDS SPECIFICALLY SUPER-
SEDED.—State standards relating to the fol-
lowing are superseded under this section:

“‘(A) Benefit requirements.

“(B) Requirements relating to inclusion or
treatment of providers.

“(C) Coverage determinations (including
related appeals and grievance processes).

‘“(3) PROHIBITION OF STATE IMPOSITION OF
PREMIUM TAXES.—No State may impose a
premium tax or similar tax with respect to—
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“(A) premiums paid to the Administrator
for Medicare Prescription Drug plans under
this part; or

“(B) any payments made by the Adminis-
trator under this part to an eligible entity
offering such a plan.

‘““Subpart 2—Prescription Drug Delivery

System
“ESTABLISHMENT OF SERVICE AREAS

‘“SEC. 1860D-10. (a) ESTABLISHMENT.—

‘(1) INITIAL ESTABLISHMENT.—Not later
than April 15, 2004, the Administrator shall
establish and publish the service areas in
which Medicare Prescription Drug plans may
offer benefits under this part.

‘(2) PERIODIC REVIEW AND REVISION OF
SERVICE AREAS.—The Administrator shall pe-
riodically review the service areas applicable
under this section and, based on such review,
may revise such service areas if the Adminis-
trator determines such revision to be appro-
priate.

“‘(b) REQUIREMENTS FOR ESTABLISHMENT OF
SERVICE AREAS.—

‘(1) IN GENERAL.—The Administrator shall
establish the service areas under subsection
(a) in a manner that—

“(A) maximizes the availability of Medi-
care Prescription Drug plans to eligible
beneficiaries; and

‘(B) minimizes the ability of eligible enti-
ties offering such plans to favorably select
eligible beneficiaries.

‘(2) SERVICE AREA MAY NOT BE SMALLER
THAN A STATE.—A service area established
under subsection (a) may not be smaller than
a State.

‘‘PUBLICATION OF RISK ADJUSTERS

‘“SEC. 1860D-11. (a) PUBLICATION.—Not later
than April 15 of each year (beginning in 2004),
the Administrator shall publish the risk ad-
justers established under subsection (b) to be
used in computing—

‘(1) under section 1860D-16(a) the amount
of payment to Medicare Prescription Drug
plans in the subsequent year; and

““(2) under section 1853(k)(2) the amount of
payment to Medicare+Choice organizations
that offer qualified prescription drug cov-
erage in the subsequent year.

““(b) ESTABLISHMENT OF RISK ADJUSTERS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the Administrator shall establish an appro-
priate methodology for adjusting the amount
of payment to Medicare Prescription Drug
plans computed under section 1860D-16(a) to
take into account, in a budget neutral man-
ner, variation in costs based on the dif-
ferences in actuarial risk of different enroll-
ees being served.

‘“(2) CONSIDERATIONS.—In establishing the
methodology under paragraph (1), the Ad-
ministrator may take into account the simi-
lar methodologies used under section
1853(a)(3) to adjust payments to
Medicare+Choice organizations (with respect
to enhanced medicare benefits under part E).
‘‘SUBMISSION OF BIDS FOR PROPOSED MEDICARE

PRESCRIPTION DRUG PLANS

“SEC. 1860D-12. (a) IN GENERAL.—Each eli-
gible entity that intends to offer a Medicare
Prescription Drug plan in a year (beginning
with 2005) shall submit to the Administrator,
at such time and in such manner as the Ad-
ministrator may specify, such information
as the Administrator may require, including
the information described in subsection (b).

“(b) INFORMATION DESCRIBED.—The infor-
mation described in this subsection includes
information on each of the following:

‘(1) A description of the benefits under the
plan (as required under section 1860D-6).

‘(2) Information on the actuarial value of
the qualified prescription drug coverage.

“(3) Information on the monthly premium
to be charged for all benefits, including an
actuarial certification of—
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““(A) the actuarial basis for such premium;
and

‘“(B) the portion of such premium attrib-
utable to benefits in excess of standard cov-
erage; and

‘“(C) the reduction in such bid and pre-
mium resulting from the payments associ-
ated with section 1860D-16(c) and payments
provided under section 1860D-20.

‘“(4) The service area for the plan.

‘“(5) Such other information as the Admin-
istrator may require to carry out this part.

“(c) OPTIONS REGARDING SERVICE AREAS.—

‘(1) IN GENERAL.—The service area of a
Medicare Prescription Drug plan shall be ei-
ther—

‘“(A) the entire area of 1 of the service
areas established by the Administrator
under section 1860D-10; or

‘“(B) the entire area covered by the medi-
care program.

‘(2) RULE OF CONSTRUCTION.—Nothing in
this part shall be construed as prohibiting an
eligible entity from submitting separate bids
in multiple service areas as long as each bid
is for a single service area.

‘““APPROVAL OF PROPOSED MEDICARE
PRESCRIPTION DRUG PLANS

“SEC. 1860D-13. (a) IN GENERAL.—The Ad-
ministrator shall review the information
filed under section 1860D-12 and shall ap-
prove or disapprove the Medicare Prescrip-
tion Drug plan. The Administrator may not
approve a plan if—

‘(1) the plan and the entity offering the
plan comply with the requirements under
this part; and

‘“(2) the premium accurately reflects both
(A) the actuarial value of the benefits pro-
vided, and (B) the payments associated with
the application of 186D-16(c) and the pay-
ments under section 1860D-20 for the stand-
ard benefit.

‘“(b) NEGOTIATION.—In exercising the au-
thority under subsection (a), the Adminis-
trator shall have the same authority to ne-
gotiate the terms and conditions of the pre-
miums submitted and other terms and condi-
tions of proposed plans as the Director of the
Office of Personnel Management has with re-
spect to health benefits plans under chapter
89 of title 5, United States Code.

‘“(c) SPECIAL RULES FOR APPROVAL.—The
Administrator may approve a Medicare Pre-
scription Drug plan submitted under section
1860D-12 only if the benefits under such
plan—

‘(1) include the required benefits under
section 1860D-6(a)(1); and

‘“(2) are not designed in such a manner that
the Administrator finds is likely to result in
favorable selection of eligible beneficiaries.

“(d) ASSURING ACCESS.—

‘(1) NUMBER OF CONTRACTS.—The Adminis-
trator shall, consistent with the require-
ments of this part and the goal of containing
costs under this title, approve at least 2 con-
tracts to offer a Medicare Prescription Drug
plan in an area.

““(2) GUARANTEEING ACCESS TO COVERAGE.—
In order to assure access under paragraph (1)
in an area and consistent with paragraph (3),
the Administrator may provide financial in-
centives (including partial underwriting of
risk) for an eligible entity to offer a Medi-
care Prescription Drug plan in that area, but
only so long as (and to the extent) necessary
to assure the access guaranteed under para-
graph (1) in that area.

¢(3) LIMITATION ON AUTHORITY.—In exer-
cising authority under this subsection, the
Administrator—

““(A) shall not provide for the full under-
writing of financial risk for any eligible enti-
ty;

‘(B) shall not provide for any underwriting
of financial risk for a public eligible entity
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with respect to the offering of a nationwide
prescription drug plan; and

‘“(C) shall seek to maximize the assump-
tion of financial risk by an eligible entity.

‘“(4) REPORTS.—The Administrator shall, in
each annual report to Congress under section
1860D-25(c)(1)(D), include information on the
exercise of authority under this subsection.
The Administrator also shall include such
recommendations as may be appropriate to
limit the exercise of such authority, includ-
ing minimizing the assumption of financial
risk.

‘‘(e) ANNUAL CONTRACTS.—A contract ap-
proved under this part shall be for a l-year
period.

‘“COMPUTATION OF MONTHLY STANDARD
COVERAGE PREMIUMS

‘“‘SEC. 1860D-14. (a) IN GENERAL.—For each
year (beginning with 2005), the Adminis-
trator shall compute a monthly standard
coverage premium for each Medicare Pre-
scription Drug plan approved under section
1860D-13.

“(b) REQUIREMENTS.—The monthly stand-
ard coverage premium for a Medicare Pre-
scription Drug plan for a year shall be equal
to—

‘(1) in the case of a plan offered by an eli-
gible entity that provides standard coverage
or an actuarially equivalent coverage and
does not provide additional prescription drug
coverage pursuant to section 1860D-6(a)(2),
the monthly premium approved for the plan
under section 1860D-13 for the year; and

‘(2) in the case of a plan offered by an eli-
gible entity that provides additional pre-
scription drug coverage pursuant to section
1860D-6(a)(2)—

“(A) an amount that reflects only the ac-
tuarial value of the standard coverage of-
fered under the plan; or

“(B) if determined appropriate by the Ad-
ministrator, the monthly premium approved
under section 1860D-13 for the year for the
Medicare Prescription Drug plan that (as re-
quired under subparagraph (B) of such sec-
tion)—

‘(i) is offered by such entity in the same
area as the plan; and

‘‘(ii) does not provide additional prescrip-
tion drug coverage pursuant to such section.

‘‘COMPUTATION OF MONTHLY NATIONAL
AVERAGE PREMIUM

‘‘SEC. 1860D-15. (a) COMPUTATION.—

‘(1) IN GENERAL.—For each year (beginning
with 2005) the Administrator shall compute a
monthly national average premium equal to
the average of the monthly standard cov-
erage premium for each Medicare Prescrip-
tion Drug plan (as computed under section
1860D-14).

‘“(2) WEIGHTED AVERAGE.—The monthly na-
tional average premium computed under
paragraph (1) shall be a weighted average,
with the weight for each plan being equal to
the average number of beneficiaries enrolled
under such plan in the previous year.

““(b) SPECIAL RULE FOR 2005.—For purposes
of applying this section for 2005, the Admin-
istrator shall establish procedures for deter-
mining the weighted average under sub-
section (a)(2) for 2004.

“PAYMENTS TO ELIGIBLE ENTITIES OFFERING

MEDICARE PRESCRIPTION DRUG PLANS

‘“SEC. 1860D-16. (a) PAYMENT OF PRE-
MIUMS.—For each year (beginning with 2005),
the Administrator shall pay to each entity
offering a Medicare Prescription Drug plan
in which an eligible beneficiary is enrolled
an amount equal to the full amount of the
monthly premium approved for the plan
under section 1860D-13 on behalf of each eli-
gible beneficiary enrolled in such plan for
the year, as adjusted using the risk adjusters
that apply to the standard coverage pub-
lished under section 1860D-11.
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“‘(b) PAYMENT TERMS.—Payment under this
section to an entity offering a Medicare Pre-
scription Drug plan shall be made in a man-
ner determined by the Administrator and
based upon the manner in which payments
are made under section 1853(a) (relating to

payments to Medicare+Choice organiza-
tions).
‘“(c) PAYMENTS TO MEDICARE+CHOICE

PLANS.—For provisions related to payments
to Medicare+Choice organizations offering
Medicare+Choice plans that provide qualified
prescription drug coverage, see section
1853(k)(2).

‘(d) SECONDARY PAYER PROVISIONS.—The
provisions of section 1862(b) shall apply to
the benefits provided under this part.

‘“COMPUTATION OF BENEFICIARY OBLIGATION

“SEC. 1860D-17. (a) BENEFICIARIES EN-
ROLLED IN A MEDICARE PRESCRIPTION DRUG
PLAN.—In the case of an eligible beneficiary
enrolled under this part and in a Medicare
Prescription Drug plan, the monthly bene-
ficiary obligation for enrollment in such
plan in a year shall be determined as follows:

‘(1) MEDICARE PRESCRIPTION DRUG PLAN
PREMIUMS EQUAL TO THE MONTHLY NATIONAL
AVERAGE.—If the amount of the monthly pre-
mium approved by the Administrator under
section 1860D-13 for a Medicare Prescription
Drug plan for the year is equal to the month-
ly national average premium (as computed
under section 1860D-15) for the year, the
monthly obligation of the eligible bene-
ficiary in that year shall be an amount equal
to the applicable percent (as defined in sub-
section (c¢)) of the amount of the monthly na-
tional average premium.

‘(2) MEDICARE PRESCRIPTION DRUG PLAN
PREMIUMS THAT ARE LESS THAN THE MONTHLY
NATIONAL AVERAGE.—If the amount of the
monthly premium approved by the Adminis-
trator under section 1860D-13 for the Medi-
care Prescription Drug plan for the year is
less than the monthly national average pre-
mium (as computed under section 1860D-15)
for the year, the monthly obligation of the
eligible beneficiary in that year shall be an
amount equal to—

‘“‘(A) the applicable percent of the amount
of the monthly national average premium;
minus

‘(B) the amount by which the monthly na-
tional average premium exceeds the amount
of the premium approved by the Adminis-
trator for the plan.

‘(3) MEDICARE PRESCRIPTION DRUG PLAN
PREMIUMS THAT ARE GREATER THAN THE
MONTHLY NATIONAL AVERAGE.—If the amount
of the monthly premium approved by the Ad-
ministrator under section 1860D-13 for a
Medicare Prescription Drug plan for the year
exceeds the monthly national average pre-
mium (as computed under section 1860D-15)
for the year, the monthly obligation of the
eligible beneficiary in that year shall be an
amount equal to the sum of—

‘“‘(A) the applicable percent of the amount
of the monthly national average premium;
plus

‘(B) the amount by which the premium ap-
proved by the Administrator for the plan ex-
ceeds the amount of the monthly national
average premium.

‘“(b) BENEFICIARIES ENROLLED IN A
MEDICARE+CHOICE PLAN.—In the case of an
eligible beneficiary that is receiving quali-
fied prescription drug coverage under a
Medicare+Choice plan, the monthly obliga-
tion for such coverage shall be determined
pursuant to section 1853(k)(3).

‘(c) APPLICABLE PERCENT DEFINED.—For
purposes of this section, except as provided
in section 1860D-19 (relating to premium sub-
sidies for low-income individuals), the term
‘applicable percent’ means 55 percent.
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‘‘COLLECTION OF BENEFICIARY OBLIGATION

“SEC. 1860D-18. (a) COLLECTION OF AMOUNT
IN SAME MANNER AS PART B PREMIUM.—The
amount of the monthly beneficiary obliga-
tion (determined under section 1860D-17) ap-
plicable to an eligible beneficiary under this
part (after application of any increase under
section 1860D-2(b)(1)(A)) shall be collected
and credited to the Prescription Drug Ac-
count in the same manner as the monthly
premium determined under section 1839 is
collected and credited to the Federal Supple-
mentary Medical Insurance Trust Fund
under section 1840.

“(b) INFORMATION NECESSARY FOR COLLEC-
TION.—In order to carry out subsection (a),
the Administrator shall transmit to the
Commissioner of Social Security—

‘(1) at the beginning of each year, the
name, social security account number, and
annual beneficiary obligation owed by each
individual enrolled in a Medicare Prescrip-
tion Drug plan for each month during the
year; and

‘“(2) periodically throughout the year, in-
formation to update the information pre-
viously transmitted under this paragraph for
the year.

‘‘(c) COLLECTION FOR BENEFICIARIES RECEIV-
ING QUALIFIED PRESCRIPTION DRUG COVERAGE
UNDER A MEDICARE+CHOICE PLAN.—For provi-
sions related to the collection of the month-
ly beneficiary obligation for qualified pre-
scription drug coverage under a
Medicare+Choice plan, see section 1853(k)(4).

“PREMIUM AND COST-SHARING SUBSIDIES FOR

LOW-INCOME INDIVIDUALS

“SEcC. 1860D-19. (a) IN GENERAL.—

(1) FULL PREMIUM SUBSIDY AND REDUCTION
OF COST-SHARING FOR INDIVIDUALS WITH IN-
COME BELOW 135 PERCENT OF FEDERAL POVERTY
LINE.—In the case of a subsidy-eligible indi-
vidual (as defined in paragraph (3)) who is de-
termined to have income that does not ex-
ceed 135 percent of the Federal poverty line—

““(A) section 1860D-17 shall be applied—

‘(i) in subsection (c), by substituting ‘0
percent’ for ‘65 percent’; and

‘“(i1) in subparagraphs (A) and (B) of sub-
section (a)(3), by substituting ‘‘the amount
of the premium for the Medicare Prescrip-
tion Drug plan with the lowest monthly pre-
mium in the area that the beneficiary re-
sides” for ‘‘the amount of the monthly na-
tional average premium’’, but only if there is
no Medicare Prescription Drug plan offered
in the area in which the individual resides
that has a monthly premium for the year
that is equal to or less than the monthly na-
tional average premium (as computed under
section 1860D-15) for the year;

‘B) the annual deductible applicable
under section 1860D-6(c)(1) in a year shall be
reduced to an amount equal to 5 percent of
the annual deductible otherwise applicable
under such section for that year;

‘“(C) section 1860D-6(c)(2) shall be applied
by substituting ‘2.5 percent’ for ‘60 percent’
each place it appears;

‘(D) such individual shall be responsible
for cost-sharing for the cost of any covered
drug provided in the year (after the indi-
vidual has reached such initial coverage
limit and before the individual has reached
the limitation under section 1860D-
6(c)(4)(A)), that is equal to 50 percent; and

‘“(E) section 1860D-6(c)(4)(A) shall be ap-
plied by substituting ‘0 percent’ for ‘10 per-
cent’.

In no case may the application of subpara-
graph (A) result in a monthly beneficiary ob-
ligation that is below zero.

¢(2) SLIDING SCALE PREMIUM SUBSIDY AND
REDUCTION OF COST-SHARING FOR INDIVIDUALS
WITH INCOME BETWEEN 135 AND 150 PERCENT OF
FEDERAL POVERTY LINE.—

‘“(A) IN GENERAL.—In the case of a subsidy-
eligible individual who is determined to have
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income that exceeds 135 percent, but is less
than 150 percent, of the Federal poverty
line—

‘(i) section 1860D-17 shall be applied—

“(I) in subsection (c), by substituting ‘sub-
sidy percent’ for ‘65 percent’; and

““(IT) in subparagraphs (A) and (B) of sub-
section (a)(3), by substituting ‘‘the amount
of the premium for the Medicare Prescrip-
tion Drug plan with the lowest monthly pre-
mium in the area that the beneficiary re-
sides’ for ‘‘the amount of the monthly na-
tional average premium”’, but only if there is
no Medicare Prescription Drug plan offered
in the area in which the individual resides
that has a monthly premium for the year
that is equal to or less than the monthly na-
tional average premium (as computed under
section 1860D-15) for the year; and

‘(i) such individual shall be responsible
for cost-sharing for the cost of any covered
drug provided in the year (after the indi-
vidual has reached such initial coverage
limit and before the individual has reached
the limitation under section  1860D-
6(c)(4)(A)), that is equal to 50 percent.

In no case may the application of clause (i)
result in a monthly beneficiary obligation
that is below zero.

‘(B) SUBSIDY PERCENT DEFINED.—For pur-
poses of subparagraph (A)(i), the term ‘sub-
sidy percent’ means a percent determined on
a linear sliding scale ranging from 0 percent
for individuals with incomes at 135 percent of
such level to 55 percent for individuals with
incomes at 150 percent of such level.

*‘(3) DETERMINATION OF ELIGIBILITY.—

““(A) SUBSIDY-ELIGIBLE INDIVIDUAL DE-
FINED.—For purposes of this section, subject
to subparagraph (D), the term ‘subsidy-eligi-
ble individual’ means an individual who—

‘(i) is enrolled under this part, including
an individual receiving qualified prescription
drug coverage under a Medicare+Choice plan;

‘(i) has income that is less that 150 per-
cent of the Federal poverty line; and

‘“(iii) meets the resources requirement de-
scribed in section 1905(p)(1)(C).

‘“(B) DETERMINATIONS.—The determination
of whether an individual residing in a State
is a subsidy-eligible individual and the
amount of such individual’s income shall be
determined under the State medicaid plan
for the State under section 1935(a). In the
case of a State that does not operate such a
medicaid plan (either under title XIX or
under a statewide waiver granted under sec-
tion 1115), such determination shall be made
under arrangements made by the Adminis-
trator.

‘(C) INCOME DETERMINATIONS.—For pur-
poses of applying this section—

(i) income shall be determined in the
manner described in section 1905(p)(1)(B); and

‘“(ii) the term ‘Federal poverty line’ means
the official poverty line (as defined by the
Office of Management and Budget, and re-
vised annually in accordance with section
673(2) of the Omnibus Budget Reconciliation
Act of 1981) applicable to a family of the size
involved.

‘(D) TREATMENT OF TERRITORIAL RESI-
DENTS.—In the case of an individual who is
not a resident of the 50 States or the District
of Columbia, the individual is not eligible to
be a subsidy-eligible individual but may be
eligible for financial assistance with pre-
scription drug expenses under section 1935(e).

“(b) RULES IN APPLYING COST-SHARING SUB-
SIDIES.—

‘(1 ADDITIONAL BENEFITS.—In applying
subparagraphs (B) and (C) of subsection (a)(1)
and clauses (ii) and (iii) of subsection
(a)(2)(A), nothing in this part shall be con-
strued as preventing an eligible entity offer-
ing a Medicare Prescription Drug plan or a
Medicare+Choice organization offering a
Medicare+Choice plan in which qualified
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drug coverage is provided from waiving or re-
ducing the amount of the deductible or other
cost-sharing otherwise applicable pursuant
to section 1860D-6(a)(2).

¢“(2) LIMITATION ON CHARGES.—In the case of
an individual receiving cost-sharing sub-
sidies under subparagraphs (B) and (C) of
subsection (a)(1) or under clauses (ii) and (iii)
of subsection (a)(2)(A), the eligible entity of-
fering a Medicare Prescription Drug plan or
the Medicare+Choice organization offering a
Medicare+Choice plan in which qualified
drug coverage is provided may not charge
more than the deductible or other cost-shar-
ing required pursuant to such subsection.

‘(c) ADMINISTRATION OF SUBSIDY PRO-
GRAM.—The Administrator shall provide a
process whereby, in the case of an individual
eligible for a cost-sharing under subpara-
graphs (B) and (C) of subsection (a)(1) or
under clauses (ii) and (iii) of subsection
(a)(2)(A) and who is enrolled in a Medicare
Prescription Drug plan or is enrolled in a
Medicare+Choice plan under which qualified
prescription drug coverage is provided—

‘(1) the Administrator provides for a noti-
fication of the eligible entity or
Medicare+Choice organization involved that
the individual is eligible for a cost-sharing
subsidy and the amount of the subsidy under
such subsection;

‘(2) the entity or organization involved re-
duces the cost-sharing otherwise imposed by
the amount of the applicable subsidy and
submits to the Administrator information on
the amount of such reduction; and

‘(3) the Administrator periodically and on
a timely basis reimburses the entity or orga-
nization for the amount of such reductions.
The reimbursement under paragraph (3) may
be computed on a capitated basis, taking
into account the actuarial value of the sub-
sidies and with appropriate adjustments to
reflect differences in the risks actually in-
volved.

““(d) RELATION TO MEDICAID PROGRAM.—

‘(1) IN GENERAL.—For provisions providing
for eligibility determinations, and additional
financing, under the medicaid program, see
section 1935.

“(2) MEDICAID PROVIDING WRAP AROUND BEN-
EFITS.—The coverage provided under this
part is primary payor to benefits for pre-
scribed drugs provided under the medicaid
program under title XIX.

““REINSURANCE PAYMENTS FOR QUALIFIED
PRESCRIPTION DRUG COVERAGE

“SEC. 1860D-20. (a) REINSURANCE PAY-
MENTS.—

‘(1) IN GENERAL.—The Administrator shall
provide in accordance with this section for
payment to a qualifying entity (as defined in
subsection (b)) of the reinsurance payment
amount (as defined in subsection (c)), which
in the aggregate is 30 percent of the total
payments made by a qualifying entity for
standard coverage under the respective plan,
for excess costs incurred in providing quali-
fied prescription drug coverage for quali-
fying covered individuals (as defined in sub-
section (g)(1)).

‘“(2) BUDGET AUTHORITY.—This section con-
stitutes budget authority in advance of ap-
propriations Acts and represents the obliga-
tion of the Administrator to provide for the
payment of amounts provided under this sec-
tion.

*“(b) QUALIFYING ENTITY DEFINED.—For pur-
poses of this section, the term ‘qualifying en-
tity’ means any of the following that has en-
tered into an agreement with the Adminis-
trator to provide the Administrator with
such information as may be required to
carry out this section:

‘(1) An eligible entity offering a Medicare
Prescription Drug plan under this part.
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‘“(2) A Medicare+Choice organization that
provides qualified prescription drug coverage
under a Medicare+Choice plan under part C.

““(3) The sponsor of a qualified retiree pre-
scription drug plan (as defined in subsection
®).

““(c) REINSURANCE PAYMENT AMOUNT.—

‘(1) IN GENERAL.—Subject to subsection
(d)(2), the reinsurance payment amount
under this subsection for a qualifying cov-
ered individual for a coverage year (as de-
fined in subsection (g)(2)) is equal to the sum
of the following:

‘“(A) For the portion of the individual’s
gross covered drug costs (as defined in para-
graph (3)) for the year that exceeds the
amount specified in paragraph (2), but does
not exceed the initial coverage limit, an
amount equal to 50 percent of the allowable
costs (as defined in paragraph (3)) attrib-
utable to such gross covered drug costs.

‘(B) For the portion of the individual’s
gross covered drug costs for the year that ex-
ceeds the annual out-of-pocket threshold
specified in section 1860D-6(c)(4)(B), an
amount equal to 80 percent of the allowable
costs attributable to such gross covered drug
costs.

‘(2) AMOUNT SPECIFIED.—The amount speci-
fied under this paragraph—

‘“(A) for 2005, is equal to $2,000; and

‘“(B) for a subsequent year, is equal to the
amount specified in this paragraph for the
previous year, increased by the annual per-
centage increase described in section 1860D—
6(c)(5).

“(3) ALLOWABLE COSTS.—For purposes of
this section, the term ‘allowable costs’
means, with respect to gross covered drug
costs (as defined in paragraph (4)) under a
plan described in subsection (b) offered by a
qualifying entity, the part of such costs that
are actually paid (net of average percentage
rebates) under the plan, but in no case more
than the part of such costs that would have
been paid under the plan if the prescription
drug coverage under the plan were standard
coverage.

‘“(4) GROSS COVERED DRUG COSTS.—For pur-
poses of this section, the term ‘gross covered
drug costs’ means, with respect to an en-
rollee with a qualifying entity under a plan
described in subsection (b) during a coverage
year, the costs incurred under the plan (in-
cluding costs attributable to administrative
costs) for covered drugs dispensed during the
year, including costs relating to the deduct-
ible, whether paid by the enrollee or under
the plan, regardless of whether the coverage
under the plan exceeds standard coverage
and regardless of when the payment for such
drugs is made.

“(d) ADJUSTMENT OF REINSURANCE PAY-
MENTS TO ASSURE 30 PERCENT LEVEL OF PAY-
MENT.—

‘(1) ESTIMATION OF PAYMENTS.—The Ad-
ministrator shall estimate—

““(A) the total payments to be made (with-
out regard to this subsection) during a year
under subsections (a) and (c); and

‘“(B) the total payments to be made by
qualifying entities for standard coverage
under plans described in subsection (b) dur-
ing the year.

“(2) ADJUSTMENT.—The Administrator
shall proportionally adjust the payments
made under subsections (a) and (c¢) for a cov-
erage year in such manner so that the total
of the payments made under such sub-
sections for the year is equal to 30 percent of
the total payments described in subpara-
graph (A)(ii).

‘“(e) PAYMENT METHODS.—

‘(1) IN GENERAL.—Payments under this sec-
tion shall be based on such a method as the
Administrator determines. The Adminis-
trator may establish a payment method by
which interim payments of amounts under
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this section are made during a year based on
the Administrator’s best estimate of
amounts that will be payable after obtaining
all of the information.

‘(2) SOURCE OF PAYMENTS.—Payments
under this section shall be made from the
Prescription Drug Account.

“(f) QUALIFIED RETIREE PRESCRIPTION DRUG
PLAN DEFINED.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the term ‘qualified retiree prescription
drug plan’ means employment-based retiree
health coverage (as defined in paragraph
(3)(A)) if, with respect to a qualifying cov-
ered individual who is covered under the
plan, the following requirements are met:

‘“(A) ASSURANCE.—The sponsor of the plan
shall annually attest, and provide such as-
surances as the Administrator may require,
that the coverage meets or exceeds the re-
quirements for qualified prescription drug
coverage.

‘“(B) AupITS.—The sponsor (and the plan)
shall maintain, and afford the Administrator
access to, such records as the Administrator
may require for purposes of audits and other
oversight activities necessary to ensure the
adequacy of prescription drug coverage, and
the accuracy of payments made.

¢(2) LIMITATION ON BENEFIT ELIGIBILITY.—
No payment shall be provided under this sec-
tion with respect to an individual who is en-
rolled under a qualified retiree prescription
drug plan unless the individual—

‘“(A) is covered under the plan; and

‘(B) was eligible for, but was not enrolled
in, the program under this part.

‘(3) DEFINITIONS.—As used in this section:

“(A) EMPLOYMENT-BASED RETIREE HEALTH
COVERAGE.—The term ‘employment-based re-
tiree health coverage’ means health insur-
ance or other coverage of health care costs
for individuals (or for such individuals and
their spouses and dependents) based on their
status as former employees or labor union
members.

‘(B) SPONSOR.—The term ‘sponsor’ means a
plan sponsor, as defined in section 3(16)(B) of
the Employee Retirement Income Security
Act of 1974.

‘(g) GENERAL DEFINITIONS.—For purposes
of this section:

‘(1) QUALIFYING COVERED INDIVIDUAL.—The
term ‘qualifying covered individual’ means
an individual who—

‘“(A) is enrolled in this part and in a Medi-
care Prescription Drug plan;

‘(B) is enrolled in this part and in a
Medicare+Choice plan that provides qualified
prescription drug coverage; or

‘(C) is eligible for, but not enrolled in, the
program under this part, and is covered
under a qualified retiree prescription drug
plan.

‘“(2) COVERAGE YEAR.—The term ‘coverage
year’ means a calendar year in which cov-
ered drugs are dispensed if a claim for pay-
ment is made under the plan for such drugs,
regardless of when the claim is paid.
“Subpart 3—Medicare Competitive Agency;

Prescription Drug Account in the Federal

Supplementary Medical Insurance Trust

Fund

‘‘ESTABLISHMENT OF MEDICARE COMPETITIVE

AGENCY

“SEC. 1860D-25. (a) ESTABLISHMENT.—By
not later than March 1, 2003, the Secretary
shall establish within the Department of
Health and Human Services an agency to be
known as the Medicare Competitive Agency.

“(b) ADMINISTRATOR AND DEPUTY ADMINIS-
TRATOR.—

(1) ADMINISTRATOR.—

‘“‘(A) IN GENERAL.—The Medicare Competi-
tive Agency shall be headed by an Adminis-
trator (in this section referred to as the ‘Ad-
ministrator’) who shall be appointed by the
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President, by and with the advice and con-
sent of the Senate. The Administrator shall
report directly to the Secretary.

‘“‘(B) COMPENSATION.—The Administrator
shall be paid at the rate of basic pay payable
for level III of the Executive Schedule under
section 5314 of title 5, United States Code.

‘(C) TERM OF OFFICE.—The Administrator
shall be appointed for a term of 5 years. In
any case in which a successor does not take
office at the end of an Administrator’s term
of office, that Administrator may continue
in office until the entry upon office of such
a successor. An Administrator appointed to a
term of office after the commencement of
such term may serve under such appoint-
ment only for the remainder of such term.

‘(D) GENERAL AUTHORITY.—The Adminis-
trator shall be responsible for the exercise of
all powers and the discharge of all duties of
the Administration, and shall have authority
and control over all personnel and activities
thereof.

“(E) RULEMAKING AUTHORITY.—The Admin-
istrator may prescribe such rules and regula-
tions as the Administrator determines nec-
essary or appropriate to carry out the func-
tions of the Administration. The regulations
prescribed by the Administrator shall be sub-
ject to the rulemaking procedures estab-
lished under section 553 of title 5, United
States Code.

“(F) AUTHORITY TO ESTABLISH ORGANIZA-
TIONAL UNITS.—The Administrator may es-
tablish, alter, consolidate, or discontinue
such organizational units or components
within the Administration as the Adminis-
trator considers necessary or appropriate,
except that this subparagraph shall not
apply with respect to any unit, component,
or provision provided for by this section.

“(G) AUTHORITY TO DELEGATE.—The Admin-
istrator may assign duties, and delegate, or
authorize successive redelegations of, au-
thority to act and to render decisions, to
such officers and employees of the Adminis-
tration as the Administrator may find nec-
essary. Within the limitations of such dele-
gations, redelegations, or assignments, all
official acts and decisions of such officers
and employees shall have the same force and
effect as though performed or rendered by
the Administrator.

*“(2) DEPUTY ADMINISTRATOR.—

‘“(A) IN GENERAL.—There shall be a Deputy
Administrator of the Medicare Competitive
Agency who shall be appointed by the Presi-
dent, by and with the advice and consent of
the Senate.

‘‘(B) COMPENSATION.—The Deputy Adminis-
trator shall be paid at the rate of basic pay
payable for level IV of the Executive Sched-
ule under section 5315 of title 5, United
States Code.

‘(C) TERM OF OFFICE.—The Deputy Admin-
istrator shall be appointed for a term of 5
years. In any case in which a successor does
not take office at the end of a Deputy Ad-
ministrator’s term of office, such Deputy Ad-
ministrator may continue in office until the
entry upon office of such a successor. A Dep-
uty Administrator appointed to a term of of-
fice after the commencement of such term
may serve under such appointment only for
the remainder of such term.

‘(D) DuTIES.—The Deputy Administrator
shall perform such duties and exercise such
powers as the Administrator shall from time
to time assign or delegate. The Deputy Ad-
ministrator shall be Acting Administrator of
the Administration during the absence or
disability of the Administrator and, unless
the President designates another officer of
the Government as Acting Administrator, in
the event of a vacancy in the office of the
Administrator.

‘“(3) SECRETARIAL COORDINATION OF PRO-
GRAM ADMINISTRATION.—The Secretary shall
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ensure appropriate coordination between the
Administrator and the Administrator of the
Centers for Medicare & Medicaid Services in
carrying out the programs under this title.

“(c) DUTIES; ADMINISTRATIVE PROVISIONS.—

‘(1) DUTIES.—

‘“(A) GENERAL DUTIES.—The Administrator
shall carry out parts C and D, including—

‘(i) negotiating, entering into, and enforc-
ing, contracts with plans for the offering of
Medicare+Choice plans under part C, includ-
ing the offering of qualified prescription
drug coverage under such plans; and

‘‘(ii) negotiating, entering into, and enforc-
ing, contracts with eligible entities for the
offering of Medicare Prescription Drug plans
under part D.

‘(B) OTHER DUTIES.—The Administrator
shall carry out any duty provided for under
part C or D, including demonstration
projects carried out in part or in whole under
such parts, the programs of all-inclusive care
for the elderly (PACE program) under sec-
tion 1894, the social health maintenance or-
ganization (SHMO) demonstration projects
(referred to in section 4104(c) of the Balanced
Budget Act of 1997), and through a
Medicare+Choice project that demonstrates
the application of capitation payment rates
for frail elderly medicare beneficiaries
through the use of an interdisciplinary team
and through the provision of primary care
services to such beneficiaries by means of
such a team at the nursing facility involved.

‘“(C) NONINTERFERENCE.—In carrying out
its duties with respect to the provision of
qualified prescription drug coverage to bene-
ficiaries under this title, the Administrator
may not—

‘(1) require a particular formulary or insti-
tute a price structure for the reimbursement
of covered drugs;

‘“(ii) interfere in any way with negotia-

tions between eligible entities and
Medicare+Choice organizations and drug
manufacturers, wholesalers, or other sup-

pliers of covered drugs; and

‘‘(iii) otherwise interfere with the competi-
tive nature of providing such qualified pre-
scription drug coverage through such enti-
ties and organizations.

‘(D) ANNUAL REPORTS.—Not later than
March 31 of each year, the Administrator
shall submit to Congress and the President a
report on the administration of the vol-
untary prescription drug delivery program
under this part during the previous fiscal
year.

““(2) STAFF.—

‘“(A) IN GENERAL.—The Administrator, with
the approval of the Secretary, may employ,
without regard to chapter 31 of title 5,
United States Code, other than sections 3110
and 3112, such officers and employees as are
necessary to administer the activities to be
carried out through the Medicare Competi-
tive Agency. The Administrator shall em-
ploy staff with appropriate and necessary ex-
pertise in negotiating contracts in the pri-
vate sector.

“(B) FLEXIBILITY WITH RESPECT TO COM-
PENSATION.—

‘(i) IN GENERAL.—The staff of the Medicare
Competitive Agency shall, subject to clause
(ii), be paid without regard to the provisions
of chapter 51 (other than section 5101) and
chapter 53 (other than section 5301) of such
title (relating to classification and schedule
pay rates).

‘“(ii) MAXIMUM RATE.—In no case may the
rate of compensation determined under
clause (i) exceed the rate of basic pay pay-
able for level IV of the Executive Schedule
under section 5315 of title 5, United States
Code.

¢“(C) LIMITATION ON FULL-TIME EQUIVALENT
STAFFING FOR CURRENT CMS FUNCTIONS BEING
TRANSFERRED.—The Administrator may not
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employ under this paragraph a number of
full-time equivalent employees, to carry out
functions that were previously conducted by
the Centers for Medicare & Medicaid Serv-
ices and that are conducted by the Adminis-
trator by reason of this section, that exceeds
the number of such full-time equivalent em-
ployees authorized to be employed by the
Centers for Medicare & Medicaid Services to
conduct such functions as of the date of en-
actment of this Act.

‘“(3) REDELEGATION OF CERTAIN FUNCTIONS
OF THE CENTERS FOR MEDICARE AND MEDICAID
SERVICES.—

‘“(A) IN GENERAL.—The Secretary, the Ad-
ministrator, and the Administrator of the
Centers for Medicare & Medicaid Services
shall establish an appropriate transition of
responsibility in order to redelegate the ad-
ministration of part C from the Secretary
and the Administrator of the Centers for
Medicare & Medicaid Services to the Admin-
istrator as is appropriate to carry out the
purposes of this section.

‘“(B) TRANSFER OF DATA AND INFORMA-
TION.—The Secretary shall ensure that the
Administrator of the Centers for Medicare &
Medicaid Services transfers to the Adminis-
trator such information and data in the pos-
session of the Administrator of the Centers
for Medicare & Medicaid Services as the Ad-
ministrator requires to carry out the duties
described in paragraph (1).

‘‘(C) CONSTRUCTION.—Insofar as a responsi-
bility of the Secretary or the Administrator
of the Centers for Medicare & Medicaid Serv-
ices is redelegated to the Administrator
under this section, any reference to the Sec-
retary or the Administrator of the Centers
for Medicare & Medicaid Services in this
title or title XI with respect to such respon-
sibility is deemed to be a reference to the
Administrator.

‘“(d) OFFICE OF BENEFICIARY ASSISTANCE.—

‘(1) ESTABLISHMENT.—The Secretary shall
establish within the Medicare Competitive
Agency an Office of Beneficiary Assistance
to carry out functions relating to medicare
beneficiaries under this title, including mak-
ing determinations of eligibility of individ-
uals for benefits under this title, providing
for enrollment of medicare beneficiaries
under this title, and the functions described
in paragraph (2). The Office shall be a sepa-
rate operating division within the Adminis-
tration.

¢“(2) DISSEMINATION OF INFORMATION ON BEN-
EFITS AND APPEALS RIGHTS.—

““(A) DISSEMINATION OF BENEFITS INFORMA-
TION.—The Office of Beneficiary Assistance
shall disseminate to medicare beneficiaries,
by mail, by posting on the Internet site of
the Medicare Competitive Agency, and
through the toll-free telephone number pro-
vided for under section 1804(b), information
with respect to the following:

‘(i) Benefits, and limitations on payment
(including cost-sharing, stop-loss provisions,
and formulary restrictions) under parts C
and D.

‘“(ii) Benefits, and limitations on payment
under parts A, B, and E, including informa-
tion on medicare supplemental policies
under section 1882.

Such information shall be presented in a
manner so that medicare beneficiaries may
compare benefits under parts A, B, D, and E,
and medicare supplemental policies with
benefits under Medicare+Choice plans under
part C.

‘(B) DISSEMINATION OF APPEALS RIGHTS IN-
FORMATION.—The Office of Beneficiary As-
sistance shall disseminate to medicare bene-
ficiaries in the manner provided under sub-
paragraph (A) a description of procedural
rights (including grievance and appeals pro-
cedures) of beneficiaries under the original
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medicare fee-for-service program under parts
A and B (including beneficiaries who elect to
receive enhanced medicare benefits under
part E), the Medicare+Choice program under
part C, and the voluntary prescription drug
delivery program under part D.

¢“(3) MEDICARE OMBUDSMAN.—

“(A) IN GENERAL.—Within the Office of
Beneficiary Assistance, there shall be a
Medicare Ombudsman, appointed by the Sec-
retary from among individuals with exper-
tise and experience in the fields of health
care and advocacy, to carry out the duties
described in subparagraph (B).

‘“(B) DUTIES.—The Medicare Ombudsman
shall—

‘‘(i) receive complaints, grievances, and re-
quests for information submitted by a medi-
care beneficiary, with respect to any aspect
of the medicare program;

‘“(ii) provide assistance with respect to
complaints, grievances, and requests referred
to in clause (i), including—

“(I) assistance in collecting relevant infor-
mation for such beneficiaries, to seek an ap-
peal of a decision or determination made by
a fiscal intermediary, carrier,
Medicare+Choice organization, an eligible
entity under part D, or the Secretary; and

““(IT) assistance to such beneficiaries with
any problems arising from disenrollment
from a Medicare+Choice plan under part C or
a prescription drug plan under part D; and

‘“(iii) submit annual reports to Congress,
the Secretary, and the Medicare Competitive
Policy Advisory Board describing the activi-
ties of the Office, and including such rec-
ommendations for improvement in the ad-
ministration of this title as the Ombudsman
determines appropriate.

¢“(C) COORDINATION WITH STATE OMBUDSMAN
PROGRAMS AND CONSUMER ORGANIZATIONS.—
The Medicare Ombudsman shall, to the ex-
tent appropriate, coordinate with State med-
ical Ombudsman programs, and with State-
and community-based consumer organiza-
tions, to—

‘(i) provide information about the medi-
care program; and

‘‘(ii) conduct outreach to educate medicare
beneficiaries with respect to manners in
which problems under the medicare program
may be resolved or avoided.

‘“(e) MEDICARE COMPETITIVE POLICY ADVI-
SORY BOARD.—

‘(1) ESTABLISHMENT.—There is established
within the Medicare Competitive Agency the
Medicare Competitive Policy Advisory Board
(in this section referred to as the ‘Board’).
The Board shall advise, consult with, and
make recommendations to the Adminis-
trator with respect to the administration of
parts C and D, including the review of pay-
ment policies under such parts.

‘“(2) REPORTS.—

‘“‘(A) IN GENERAL.—With respect to matters
of the administration of parts C and D, the
Board shall submit to Congress and to the
Administrator such reports as the Board de-
termines appropriate. Each such report may
contain such recommendations as the Board
determines appropriate for legislative or ad-
ministrative changes to improve the admin-
istration of such parts, including the sta-
bility and solvency of the programs under
such parts and the topics described in sub-
paragraph (B). Each such report shall be pub-
lished in the Federal Register.

‘“(B) TopricS DESCRIBED.—Reports required
under subparagraph (A) may include the fol-
lowing topics:

(1) FOSTERING COMPETITION.—Rec-
ommendations or proposals to increase com-
petition under parts C and D for services fur-
nished to medicare beneficiaries.

‘(i) EDUCATION AND ENROLLMENT.—Rec-
ommendations for the improvement of ef-
forts to provide medicare beneficiaries infor-
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mation and education on the program under
this title, and specifically parts C and D, and
the program for enrollment under the title.

‘‘(iii) QUALITY.—Recommendations on ways
to improve the quality of benefits provided
under plans under parts C and D.

“(iv) DISEASE MANAGEMENT PROGRAMS.—
Recommendations on the incorporation of
disease management programs under parts C
and D.

‘“(v) RURAL ACCEsSs.—Recommendations to
improve competition and access to plans
under parts C and D in rural areas.

“(C)  MAINTAINING INDEPENDENCE OF
BOARD.—The Board shall directly submit to
Congress reports required under subpara-
graph (A). No officer or agency of the United
States may require the Board to submit to
any officer or agency of the United States
for approval, comments, or review, prior to
the submission to Congress of such reports.

¢“(3) DUTY OF ADMINISTRATOR.—With respect
to any report submitted by the Board under
paragraph (2)(A), not later than 90 days after
the report is submitted, the Administrator
shall submit to Congress and the President
an analysis of recommendations made by the
Board in such report. Each such analysis
shall be published in the Federal Register.

‘‘(4) MEMBERSHIP.—

‘“(A) APPOINTMENT.—Subject to the suc-
ceeding provisions of this paragraph, the
Board shall consist of 7 members to be ap-
pointed as follows:

‘(i) Three members shall be appointed by
the President.

‘“(ii) Two members shall be appointed by
the Speaker of the House of Representatives,
with the advice of the chairman and the
ranking minority member of the Committees
on Ways and Means and on Energy and Com-
merce of the House of Representatives.

‘(iii) Two members shall be appointed by
the President pro tempore of the Senate with
the advice of the chairman and the ranking
minority member of the Committee on Fi-
nance of the Senate.

““(B) QUALIFICATIONS.—The members shall
be chosen on the basis of their integrity, im-
partiality, and good judgment, and shall be
individuals who are, by reason of their edu-
cation and experience in health care benefits
management, exceptionally qualified to per-
form the duties of members of the Board.

¢“(C) PROHIBITION ON INCLUSION OF FEDERAL
EMPLOYEES.—No officer or employee of the
United States may serve as a member of the
Board.

‘“(5) COMPENSATION.—Members of the Board
shall receive, for each day (including travel
time) they are engaged in the performance of
the functions of the Board, compensation at
rates not to exceed the daily equivalent to
the annual rate in effect for level IV of the
Executive Schedule under section 5315 of
title 5, United States Code.

‘“(6) TERMS OF OFFICE.—

‘“(A) IN GENERAL.—The term of office of
members of the Board shall be 3 years.

“(B) TERMS OF INITIAL APPOINTEES.—AS
designated by the President at the time of
appointment, of the members first ap-
pointed—

‘(i) one shall be appointed for a term of 1
year;

‘“(ii) three shall be appointed for terms of
2 years; and

‘‘(iii) three shall be appointed for terms of
3 years.

‘(C) REAPPOINTMENTS.—ANy person ap-
pointed as a member of the Board may not
serve for more than 8 years.

‘(D) VACANCY.—Any member appointed to
fill a vacancy occurring before the expira-
tion of the term for which the member’s
predecessor was appointed shall be appointed
only for the remainder of that term. A mem-
ber may serve after the expiration of that
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member’s term until a successor has taken
office. A vacancy in the Board shall be filled
in the manner in which the original appoint-
ment was made.

“(7) CHAIR.—The Chair of the Board shall
be elected by the members. The term of of-
fice of the Chair shall be 3 years.

‘“(8) MEETINGS.—The Board shall meet at
the call of the Chair, but in no event less
than 3 times during each fiscal year.

*“(9) DIRECTOR AND STAFF.—

“(A) APPOINTMENT OF DIRECTOR.—The
Board shall have a Director who shall be ap-
pointed by the Chair.

‘(B) IN GENERAL.—With the approval of the
Board, the Director may appoint, without re-
gard to chapter 31 of title 5, United States
Code, such additional personnel as the Direc-
tor considers appropriate.

¢(C) FLEXIBILITY WITH RESPECT TO COM-
PENSATION.—

‘(i) IN GENERAL.—The Director and staff of
the Board shall, subject to clause (ii), be paid
without regard to the provisions of chapter
51 and chapter 53 of such title (relating to
classification and schedule pay rates).

‘“(ii) MAXIMUM RATE.—In no case may the
rate of compensation determined under
clause (i) exceed the rate of basic pay pay-
able for level IV of the Executive Schedule
under section 5315 of title 5, United States
Code.

‘(D) ASSISTANCE FROM THE ADMINIS-
TRATOR.—The Administrator shall make
available to the Board such information and
other assistance as it may require to carry
out its functions.

¢(10) CONTRACT AUTHORITY.—The Board
may contract with and compensate govern-
ment and private agencies or persons to
carry out its duties under this subsection,
without regard to section 3709 of the Revised
Statutes (41 U.S.C. 5).

‘“(f) FUNDING.—There is authorized to be
appropriated, in appropriate part from the
Federal Hospital Insurance Trust Fund and
from the Federal Supplementary Medical In-
surance Trust Fund (including the Prescrip-
tion Drug Account), such sums as are nec-
essary to carry out this section.
“PRESCRIPTION DRUG ACCOUNT IN THE FEDERAL

SUPPLEMENTARY MEDICAL INSURANCE TRUST

FUND

‘“SEC. 1860D-26. (a) ESTABLISHMENT.—

‘(1) IN GENERAL.—There is created within
the Federal Supplementary Medical Insur-
ance Trust Fund established by section 1841
an account to be known as the ‘Prescription
Drug Account’ (in this section referred to as
the ‘Account’).

‘(2) FUNDS.—The Account shall consist of
such gifts and bequests as may be made as
provided in section 201(i)(1), and such
amounts as may be deposited in, or appro-
priated to, the Account as provided in this
part.

*“(3) SEPARATE FROM REST OF TRUST FUND.—
Funds provided under this part to the Ac-
count shall be kept separate from all other
funds within the Federal Supplementary
Medical Insurance Trust Fund.

““(b) PAYMENTS FROM ACCOUNT.—

‘(1) IN GENERAL.—The Managing Trustee
shall pay from time to time from the Ac-
count such amounts as the Secretary cer-
tifies are necessary to make payments to op-
erate the program under this part, including
payments to eligible entities under section
1860D-16, payments under 1860D-19 for low-in-
come subsidy payments for cost-sharing, re-
insurance payments under section 1860D-20,
and payments with respect to administrative
expenses under this part in accordance with
section 201(g).

‘(2) TRANSFER TO PARTS A AND B TRUST
FUNDS FOR MEDICARE+CHOICE PAYMENTS.—The
Managing Trustee shall establish procedures
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for the transfer of funds from the Account,
in an amount determined appropriate by the
Secretary, to the Federal Hospital Insurance
Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund in order to re-
imburse such trust funds for payments to
Medicare+Choice organizations for the provi-
sion of qualified prescription drug coverage
pursuant to section 1853(k).

¢“(3) TRANSFERS TO MEDICAID ACCOUNT FOR
INCREASED ADMINISTRATIVE COSTS.—The Man-
aging Trustee shall transfer from time to
time from the Account to the Grants to
States for Medicaid account amounts the
Secretary certifies are attributable to in-
creases in payment resulting from the appli-
cation of a higher Federal matching percent-
age under section 1935(b).

‘“(4) TREATMENT IN RELATION TO PART B PRE-
MIUM.—Amounts payable from the Account
shall not be taken into account in computing
actuarial rates or premium amounts under
section 1839.

“‘(c) DEPOSITS INTO ACCOUNT.—

‘(1) MEDICAID TRANSFER.—There is hereby
transferred to the Account, from amounts
appropriated for Grants to States for Med-
icaid, amounts equivalent to the aggregate
amount of the reductions in payments under
section 1903(a)(1) attributable to the applica-
tion of section 1935(c).

‘“(2) APPROPRIATIONS TO COVER BENEFITS
AND ADMINISTRATIVE COSTS.—There are ap-
propriated to the Account in a fiscal year,
out of any moneys in the Treasury not other-
wise appropriated, an amount equal to the
amount by which—

““(A) the payments and transfers made
from the Account under subsection (b) in the
year; exceed

‘(B) the premiums collected under section
1860D-18 and 1853(k)(4) (for beneficiaries re-
ceiving qualified prescription drug coverage
under a Medicare+Choice plan).”.

(b) CONFORMING AMENDMENTS TO FEDERAL
SUPPLEMENTARY MEDICAL INSURANCE TRUST

FUND.—Section 1841 (42 U.S.C. 139t) is
amended—

(1) in the last sentence of subsection (a)—
(A) by striking ‘‘and” before ‘‘such

amounts’’; and

(B) by inserting before the period the fol-
lowing: ¢, and such amounts as may be de-
posited in, or appropriated to, the Prescrip-
tion Drug Account established by section
1860D-26"’;

(2) in subsection (g), by inserting after ‘‘by
this part,” the following: ‘‘the payments pro-
vided for under part D (in which case the
payments shall be made from the Prescrip-
tion Drug Account in the Trust Fund),”’;

(3) in subsection (h), by inserting after
€¢1840(d)”’ the following: ‘‘and section 1860D-
18 (in which case the payments shall be made
from the Prescription Drug Account in the
Trust Fund)”’; and

(4) in subsection (i), by inserting after
‘“‘section 1840(b)(1)”’ the following: ‘¢, section
1860D-18 (in which case the payments shall
be made from the Prescription Drug Account
in the Trust Fund),”.

(c) CONFORMING REFERENCES TO PREVIOUS
PART D.—Any reference in law (in effect be-
fore the date of enactment of this Act) to
part D of title XVIII of the Social Security
Act is deemed a reference to part F of such
title (as in effect after such date).

SEC. 102. STUDY AND REPORT ON PERMITTING
PART B ONLY INDIVIDUALS TO EN-
ROLL IN MEDICARE VOLUNTARY
PRESCRIPTION DRUG DELIVERY
PROGRAM.

(a) STUDY.—The Administrator of the
Medicare Competitive Agency (as established
under section 1860D-25 of the Social Security
Act (as added by section 301(a))) shall con-
duct a study on the need for rules relating to
permitting individuals who are enrolled
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under part B of title XVIIT of the Social Se-
curity Act but are not entitled to benefits
under part A of such title to buy into the
medicare voluntary prescription drug deliv-
ery program under part D of such title (as so
added).

(b) REPORT.—Not later than January 1,
2004, the Administrator of the Medicare Com-
petitive Agency shall submit a report to
Congress on the study conducted under sub-
section (a), together with any recommenda-
tions for legislation that the Administrator
determines to be appropriate as a result of
such study.

SEC. 103. ADDITIONAL REQUIREMENTS FOR AN-
NUAL FINANCIAL REPORT AND
OVERSIGHT ON MEDICARE PRO-
GRAM.

(a) IN GENERAL.—Section 1817 (42 U.S.C.
1395i) is amended by adding at the end the
following new subsection:

(1) COMBINED REPORT ON OPERATION AND
STATUS OF THE TRUST FUND AND THE FED-
ERAL SUPPLEMENTARY MEDICAL INSURANCE
TRUST FUND (INCLUDING THE PRESCRIPTION
DRUG ACCOUNT).—In addition to the duty of
the Board of Trustees to report to Congress
under subsection (b), on the date the Board
submits the report required under subsection
(b)(2), the Board shall submit to Congress a
report on the operation and status of the
Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund established
under section 1841, including the Prescrip-
tion Drug Account within such Trust Fund,
(in this subsection referred to as the ‘Trust
Funds’). Such report shall include the fol-
lowing information:

(1) OVERALL SPENDING FROM THE GENERAL
FUND OF THE TREASURY.—A statement of
total amounts obligated during the pre-
ceding fiscal year from the General Revenues
of the Treasury to the Trust Funds, sepa-
rately stated in terms of the total amount
and in terms of the percentage such amount
bears to all other amounts obligated from
such General Revenues during such fiscal
year, for each of the following amounts:

‘“(A) MEDICARE BENEFITS.—The amount ex-
pended for payment of benefits covered
under this title.

“(B) ADMINISTRATIVE AND OTHER EX-
PENSES.—The amount expended for payments
not related to the benefits described in sub-
paragraph (A).

¢(2) HISTORICAL OVERVIEW OF SPENDING.—
From the date of the inception of the pro-
gram of insurance under this title through
the fiscal year involved, a statement of the
total amounts referred to in paragraph (1),
separately stated for the amounts described
in subparagraphs (A) and (B) of such para-
graph.

““(3) 10-YEAR AND 50-YEAR PROJECTIONS.—An
estimate of total amounts referred to in
paragraph (1), separately stated for the
amounts described in subparagraphs (A) and
(B) of such paragraph, required to be obli-
gated for payment for benefits covered under
this title for each of the 10 fiscal years suc-
ceeding the fiscal year involved and for the
50-year period beginning with the succeeding
fiscal year.

‘(4) RELATION TO OTHER MEASURES OF
GROWTH.—A comparison of the rate of growth
of the total amounts referred to in paragraph
(1), separately stated for the amounts de-
scribed in subparagraphs (A) and (B) of such
paragraph, to the rate of growth for the same
period in—

‘“(A) the gross domestic product;

‘“(B) health insurance costs in the private
sector;

‘“(C) employment-based health insurance
costs in the public and private sectors; and

‘(D) other areas as determined appropriate
by the Board of Trustees.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply with re-
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spect to fiscal years beginning on or after
the date of enactment of this Act.

(c) CONGRESSIONAL HEARINGS.—It is the
sense of Congress that the committees of ju-
risdiction of Congress shall hold hearings on
the reports submitted under section 1817(1) of
the Social Security Act (as added by sub-
section (a)).

SEC. 104. REFERENCE TO MEDIGAP PROVISIONS.

For provisions related to medicare supple-
mental policies under section 1882 of the So-
cial Security Act (42 U.S.C. 1395ss), see sec-
tion 202.

SEC. 105. MEDICAID AMENDMENTS.

(a) DETERMINATIONS OF ELIGIBILITY FOR
LOW-INCOME SUBSIDIES.—

(1) REQUIREMENT.—Section 1902 (42 U.S.C.
1396a) is amended—

(A) in subsection (a)—

(i) by striking ‘“‘and” at the end of para-
graph (64);

(ii) by striking the period at the end of
paragraph (65) and inserting ‘‘; and’’; and

(iii) by inserting after paragraph (65) the
following new paragraph:

¢(66) provide for making eligibility deter-
minations under section 1935(a).”.

(2) NEW SECTION.—Title XIX (42 U.S.C. 1396
et seq.) is amended—

(A) by redesignating section 1935 as section
1936; and

(B) by inserting after section 1934 the fol-
lowing new section:

‘‘SPECIAL PROVISIONS RELATING TO MEDICARE
PRESCRIPTION DRUG BENEFIT

“SEC. 1935. (a) REQUIREMENT FOR MAKING
ELIGIBILITY DETERMINATIONS FOR LOW-IN-
COME SUBSIDIES.—As a condition of its State
plan under this title under section 1902(a)(66)
and receipt of any Federal financial assist-
ance under section 1903(a), a State shall—

‘(1) make determinations of eligibility for
premium and cost-sharing subsidies under
(and in accordance with) section 1860D-19;

“(2) inform the Administrator of the Medi-
care Competitive Agency of such determina-
tions in cases in which such eligibility is es-
tablished; and

‘(8) otherwise provide such Administrator
with such information as may be required to
carry out part D of title XVIII (including
section 1860D-19).

“(b) PAYMENTS FOR ADDITIONAL ADMINIS-
TRATIVE COSTS.—

‘(1) IN GENERAL.—The amounts expended
by a State in carrying out subsection (a) are,
subject to paragraph (2), expenditures reim-
bursable under the appropriate paragraph of
section 1903(a); except that, notwithstanding
any other provision of such section, the ap-
plicable Federal matching rates with respect
to such expenditures under such section
shall be increased as follows:

““(A) For expenditures attributable to costs
incurred during 2005, the otherwise applica-
ble Federal matching rate shall be increased
by 20 percent of the percentage otherwise
payable (but for this subsection) by the
State.

‘(B) For expenditures attributable to costs
incurred during 2006, the otherwise applica-
ble Federal matching rate shall be increased
by 40 percent of the percentage otherwise
payable (but for this subsection) by the
State.

‘(C) For expenditures attributable to costs
incurred during 2007, the otherwise applica-
ble Federal matching rate shall be increased
by 60 percent of the percentage otherwise
payable (but for this subsection) by the
State.

‘(D) For expenditures attributable to costs
incurred during 2008, the otherwise applica-
ble Federal matching rate shall be increased
by 80 percent of the percentage otherwise
payable (but for this subsection) by the
State.
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“‘(E) For expenditures attributable to costs
incurred after 2008, the otherwise applicable
Federal matching rate shall be increased to
100 percent.

‘“(2) COORDINATION.—The State shall pro-
vide the Secretary with such information as
may be necessary to properly allocate ad-
ministrative expenditures described in para-
graph (1) that may otherwise be made for
similar eligibility determinations.”.

(b) PHASED-IN FEDERAL ASSUMPTION OF
MEDICAID RESPONSIBILITY FOR PREMIUM AND
COST-SHARING SUBSIDIES FOR DUALLY ELIGI-
BLE INDIVIDUALS.—

(1) IN GENERAL.—Section 1903(a)(1) (42
U.S.C. 1396b(a)(1)) is amended by inserting
before the semicolon the following: ‘¢, re-
duced by the amount computed under sec-
tion 1935(c)(1) for the State and the quarter’.

(2) AMOUNT DESCRIBED.—Section 1935, as
added by subsection (a)(2), is amended by
adding at the end the following new sub-
section:

‘(c) FEDERAL ASSUMPTION OF MEDICAID
PRESCRIPTION DRUG COSTS FOR DUALLY-ELI-
GIBLE BENEFICIARIES.—

‘(1) IN GENERAL.—For purposes of section
1903(a)(1), for a State for a calendar quarter
in a year (beginning with 2005) the amount
computed under this subsection is equal to
the product of the following:

““(A) STANDARD PRESCRIPTION DRUG COV-
ERAGE UNDER MEDICARE.—With respect to in-
dividuals who are residents of the State and
are entitled to benefits with respect to pre-
scribed drugs under the State plan under this
title (including such a plan operating under
a waiver under section 1115)—

‘(i) the total amount of payments made
(or not collected from the individuals) in the
quarter under section 1860D-19 (relating to
premium and cost-sharing prescription drug
subsidies for low-income medicare bene-
ficiaries) that are attributable to such indi-
viduals; and

‘“(ii) the actuarial value of standard cov-
erage (as determined under section 1860D-
6(f)) provided for all such individuals.

‘“(B) STATE MATCHING RATE.—A proportion
computed by subtracting from 100 percent
the Federal medical assistance percentage
(as defined in section 1905(b)) applicable to
the State and the quarter.

‘“(C) PHASE-OUT PROPORTION.—The phase-
out proportion (as defined in paragraph (2))
for the quarter.

‘“(2) PHASE-OUT PROPORTION.—For purposes
of paragraph (1)(C), the ‘phase-out propor-
tion’ for a calendar quarter in—

““(A) 2005 is 90 percent;

‘4(B) 2006 is 80 percent;

“(C) 2007 is 70 percent;

‘(D) 2008 is 60 percent; or

‘““(E) a year after 2008 is 50 percent.”’.

(¢) MEDICAID PROVIDING WRAP-AROUND
BENEFITS.—Section 1935, as added by sub-
section (a)(2) and amended by subsection
(b)(2), is amended by adding at the end the
following new subsection:

¢“(d) ADDITIONAL PROVISIONS.—

‘(1) MEDICAID AS SECONDARY PAYOR.—In the
case of an individual who is enrolled under
part D of title XVIII and entitled to medical
assistance for prescribed drugs under this
title, medical assistance shall continue to be
provided under this title for prescribed drugs
to the extent payment is not made under the
Medicare Prescription Drug plan or the
Medicare+Choice plan selected by the indi-
vidual to receive part D benefits.

‘“(2) CONDITION.—A State may require, as a
condition for the receipt of medical assist-
ance under this title with respect to pre-
scription drug benefits for an individual eli-
gible to enroll in part D, that the individual
elect to enroll under such part.”.

(d) TREATMENT OF TERRITORIES.—
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(1) IN GENERAL.—Section 1935, as added by
subsection (a)(2) and amended by subsections
(b)(2) and (c), is amended—

(A) in subsection (a) in the matter pre-
ceding paragraph (1), by inserting ‘‘subject
to subsection (e)’’ after ‘‘section 1903(a)’’;

(B) in subsection (c)(1), by inserting ‘‘sub-
ject to subsection (e)”’ after “1903(a)(1)’; and

(C) by adding at the end the following new
subsection:

‘‘(e) TREATMENT OF TERRITORIES.—

‘(1) IN GENERAL.—In the case of a State,
other than the 50 States and the District of
Columbia—

“(A) the previous provisions of this section
shall not apply to residents of such State;
and

‘“(B) if the State establishes a plan de-
scribed in paragraph (2) (for providing med-
ical assistance with respect to the provision
of prescription drugs to medicare bene-
ficiaries), the amount otherwise determined
under section 1108(f) (as increased under sec-
tion 1108(g)) for the State shall be increased
by the amount specified in paragraph (3).

‘(2) PLAN.—The plan described in this
paragraph is a plan that—

““(A) provides medical assistance with re-
spect to the provision of covered drugs (as
defined in section 1860D(a)(2)) to low-income
medicare beneficiaries; and

‘(B) assures that additional amounts re-
ceived by the State that are attributable to
the operation of this subsection are used
only for such assistance.

¢“(3) INCREASED AMOUNT.—

‘‘(A) IN GENERAL.—The amount specified in
this paragraph for a State for a year is equal
to the product of—

‘(1) the aggregate amount specified in sub-
paragraph (B); and

‘(i) the amount specified in section
1108(g)(1) for that State, divided by the sum
of the amounts specified in such section for
all such States.

‘(B) AGGREGATE AMOUNT.—The aggregate
amount specified in this subparagraph for—

‘(1) 2005, is equal to $20,000,000; or

‘(i) a subsequent year, is equal to the ag-
gregate amount specified in this subpara-
graph for the previous year increased by the
annual percentage increase specified in sec-
tion 1860D-6(c)(b) for the year involved.

‘“(4) REPORT.—The Secretary shall submit
to Congress a report on the application of
this subsection and may include in the re-
port such recommendations as the Secretary
deems appropriate.”’.

2) CONFORMING AMENDMENT.—Section
1108(f) (42 U.S.C. 1308(f)) is amended by in-
serting ‘“‘and section 1935(e)(1)(B)” after
‘‘Subject to subsection (g)”.

(e) AMENDMENT TO BEST PRICE.—Section
1927(c)(1)(C)(1) (42 U.S.C. 1396r-8(c)(1)(C)(1)) is
amended—

(1) by striking ‘‘and” at the end of sub-
clause (I1I);

(2) by striking the period at the end of sub-
clause (IV) and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subclause:

(V) any prices charged which are nego-
tiated under a Medicare Prescription Drug
plan under part D of title XVIII with respect
to covered drugs, under a Medicare+Choice
plan under part C of such title with respect
to such drugs, or under a qualified retiree
prescription drug plan (as defined in section
1860D-20(f)(1)) with respect to such drugs, on
behalf of eligible beneficiaries (as defined in
section 1860D(a)(3).”.

SEC. 106. EXPANSION OF MEMBERSHIP AND DU-
TIES OF MEDICARE PAYMENT ADVI-
SORY COMMISSION (MEDPAC).

(a) EXPANSION OF MEMBERSHIP.—

(1) IN GENERAL.—Section 1805(c) (42 U.S.C.
1395b-6(c)) is amended—
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(A) in paragraph (1), by striking ‘177 and
inserting ““19”’; and

(B) in paragraph (2)(B), by inserting ‘‘ex-
perts in the area of pharmacology and pre-
scription drug benefit programs,” after
‘“‘other health professionals,’.

(2) INITIAL TERMS OF ADDITIONAL MEM-
BERS.—

(A) IN GENERAL.—For purposes of stag-
gering the initial terms of members of the
Medicare Payment Advisory Commission
under section 1805(c)(3) of the Social Secu-
rity Act (42 U.S.C. 1395b-6(c)(3)), the initial
terms of the 2 additional members of the
Commission provided for by the amendment
under paragraph (1)(A) are as follows:

(i) One member shall be appointed for 1
year.

(ii) One member shall be appointed for 2
years.

(B) COMMENCEMENT OF TERMS.—Such terms
shall begin on January 1, 2004.

(b) EXPANSION OF DUTIES.—Section
1805(b)(2) (42 U.S.C. 1395b-6(b)(2)) is amended
by adding at the end the following new sub-
paragraph:

‘(D) VOLUNTARY PRESCRIPTION DRUG DELIV-
ERY PROGRAM.—Specifically, the Commission
shall review, with respect to the voluntary
prescription drug delivery program under
part D, competition among eligible entities
offering Medicare Prescription Drug plans
and beneficiary access to such plans and cov-
ered drugs, particularly in rural areas.”.

SEC. 107. MISCELLANEOUS ADMINISTRATIVE
PROVISIONS.

(a) ADMINISTRATOR AS MEMBER OF THE
BOARD OF TRUSTEES OF THE MEDICARE TRUST
FUNDS.—Sections 1817(b) and 1841(b) (42
U.S.C. 1395i(b), 1395t(b)) are each amended by
striking ‘“‘and the Secretary of Health and
Human Services, all ex officio,”” and insert-
ing ‘‘the Secretary of Health and Human
Services, and the Administrator of the Medi-
care Competitive Agency, all ex officio,”’.

(b) INCREASE IN GRADE TO EXECUTIVE LEVEL
III FOR THE ADMINISTRATOR OF THE CENTERS
FOR MEDICARE & MEDICAID SERVICES.—

(1) IN GENERAL.—Section 5314 of title 5,
United States Code, is amended by adding at
the end the following:

‘““Administrator of the Centers for Medi-
care & Medicaid Services.”.

(2) CONFORMING AMENDMENT.—Section 5315
of such title is amended by striking ‘“‘Admin-
istrator of the Health Care Financing Ad-
ministration.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection take effect on
March 1, 2003.

TITLE II—OPTION FOR ENHANCED
MEDICARE BENEFITS
SEC. 201. OPTION FOR ENHANCED MEDICARE
BENEFITS.

(a) ESTABLISHMENT.—Title XVIII (42 U.S.C.
1395 et seq.), as amended by section 101, is
amended by inserting after part D the fol-
lowing new part:

“PART E—ENHANCED MEDICARE BENEFITS

“ENTITLEMENT TO ELECT TO RECEIVE
ENHANCED MEDICARE BENEFITS

‘“SEC. 1860E-1. (a) IN GENERAL.—The Sec-
retary shall establish procedures under
which each eligible beneficiary shall be enti-
tled to elect to receive enhanced medicare
benefits under this part instead of the bene-
fits under parts A and B.

‘“(b) ENHANCED MEDICARE BENEFITS TO BE
AVAILABLE IN 2005.—The Secretary shall es-
tablish the procedures under subsection (a)
in a manner such that enhanced medicare
benefits are first provided for months begin-
ning with January 2005.

‘(c) PRESERVATION OF ORIGINAL MEDICARE
FEE-FOR-SERVICE BENEFITS.—Nothing in this
part shall be construed to limit the right of
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an individual who is entitled to benefits
under part A or enrolled under part B to re-
ceive benefits under such part if an election
to receive enhanced medicare benefits under
this part is not in effect with respect to such
individual.

‘‘SCOPE OF ENHANCED MEDICARE BENEFITS

“SEC. 1860E-2. (a) IN GENERAL.—Except for
the modifications described in the suc-
ceeding provisions of this section, enhanced
medicare benefits shall be identical to the
benefits that are available under parts A and
B.

““(b) UNIFIED DEDUCTIBLE.—

‘(1) IN GENERAL.—In the case of an eligible
beneficiary who has elected to receive en-
hanced medicare benefits under this part—

‘““(A) the amount otherwise payable under
part A and the total amount of expenses in-
curred by an eligible beneficiary during a
year which would (except for this section)
constitute incurred expenses from which
benefits payable under section 1833(a) are de-
terminable, shall be reduced under sections
1813(b) and 1833(b) by the amount of the uni-
fied deductible under paragraph (2); and

‘“(B) the eligible beneficiary shall be re-
sponsible for the payment of such amount.

¢“(2) AMOUNT OF UNIFIED DEDUCTIBLE.—

“‘(A) IN GENERAL.—The amount of the uni-
fied deductible under this subsection shall
be—

(i) for 2005, $300; or

‘“(ii) for a subsequent year, the amount
specified in this subparagraph for the pre-
ceding year increased by the percentage in-
crease in the per capita actuarial value of
benefits under parts A and B for such subse-
quent year.

‘(B) ROUNDING.—If any amount determined
under subparagraph (A) is not a multiple of
$1, such amount shall be rounded to the near-
est multiple of $1.

““(3) APPLICATION.—The unified deductible
under this subsection for a year shall be ap-
plied—

““(A) with respect to benefits under part A,
on the basis of the amount that is payable
for such benefits without regard to any other
copayments or coinsurance and before the
application of any such copayments or coin-
surance;

‘(B) with respect to benefits under part B,
on the basis of the total amount of the ex-
penses incurred by an eligible beneficiary
during a year which would, except for the ap-
plication of the deductible, constitute in-
curred expenses from which benefits payable
under section 1833(a) are determinable, with-
out regard to any other copayments or coin-
surance and before the application of any
such copayments or coinsurance; and

‘(C) instead of the deductibles described in
sections 1813(b) and 1833(b).

‘‘(¢) SERIOUS ILLNESS PROTECTION.—

‘(1) IN GENERAL.—In the case of an eligible
beneficiary who has elected to receive en-
hanced medicare benefits under this part, if
the amount of the out-of-pocket cost-sharing
of such beneficiary for a calendar year equals
or exceeds the serious illness protection
threshold for that year—

‘“(A) the beneficiary shall not be respon-
sible for additional out-of-pocket cost-shar-
ing incurred during that year; and

‘“(B) the Secretary shall establish proce-
dures under which the Secretary shall pay on
behalf of the beneficiary the amount of the
additional out-of-pocket cost-sharing de-
scribed in subparagraph (A) from the Federal
Hospital Insurance Trust Fund and the Fed-
eral Supplementary Medical Insurance Trust
Fund, in such proportion as the Secretary
determines appropriate.

¢(2) SERIOUS ILLNESS PROTECTION THRESH-
OLD.—
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‘‘(A) IN GENERAL.—The amount of the seri-
ous illness protection threshold under this
subsection shall be—

‘(1) for 2005, $6,000; or

‘“(ii) for a subsequent year, the amount
specified in this subparagraph for the pre-
ceding year increased by the percentage in-
crease in the per capita actuarial value of
benefits under parts A and B for such subse-
quent year.

‘(B) ROUNDING.—If any amount determined
under subparagraph (A) is not a multiple of
$1, such amount shall be rounded to the near-
est multiple of $1.

“(3) OUT-OF-POCKET COST-SHARING DE-
FINED.—In this subsection, the term ‘out-of-
pocket cost-sharing’ means, with respect to
an eligible beneficiary, the amount of costs
incurred by the beneficiary that are attrib-
utable to deductibles, coinsurance, and co-
payments imposed under part A or B (as
modified by this part), without regard to
whether the beneficiary or another person,
including a State program or other third-
party coverage, has paid for such costs.

¢‘(d) ENHANCED HOSPITAL BENEFITS.—

‘(1) ELIMINATION OF DURATIONAL LIMITS ON
INPATIENT HOSPITAL SERVICES.—In the case of
an eligible beneficiary who has elected to re-
ceive enhanced medicare benefits under this
part—

““(A) there shall be no spell of illness limit
or lifetime limit on inpatient hospital serv-
ices under subsections (a)(1) and (b)(1) of sec-
tion 1812 during the period in which the elec-
tion of the beneficiary to receive enhanced
medicare benefits under this part is in effect;
and

‘(B) section 1812(c) shall not be applied
during such period.

¢“(2) REVISION OF INPATIENT HOSPITAL COIN-
SURANCE.—

‘“(A) IN GENERAL.—In the case of an eligible
beneficiary who has elected to receive en-
hanced medicare benefits under this part,
after the application of the unified deduct-
ible under subsection (b), instead of imposing
any coinsurance under the second sentence
of section 1813(a)(1), the amount payable
under part A for inpatient hospital services
or inpatient critical access hospital services
furnished to the eligible beneficiary during
any year, shall be reduced by the amount of
the inpatient hospital copayment specified
in subparagraph (B) for each period of hos-
pitalization and the beneficiary shall be re-
sponsible for payment of such amount for
each such period.

¢(B) AMOUNT OF INPATIENT HOSPITAL COPAY-
MENT.—

‘(i) IN GENERAL.—The amount of the inpa-
tient hospital copayment under this para-
graph shall be—

‘(D) for 2005, $400; or

“(II) for a subsequent year, the amount
specified in this clause for the preceding
year increased by the percentage increase in
the per capita actuarial value of benefits
under parts A and B for such subsequent
year.

‘“(ii) ROUNDING.—If any amount determined
under clause (i) is not a multiple of $1, such
amount shall be rounded to the nearest mul-
tiple of $1.

‘(C) PERIOD OF HOSPITALIZATION DEFINED.—
In this subsection, the term ‘period of hos-
pitalization’ means the period that begins on
the date that the eligible beneficiary is ad-
mitted to the hospital and ends on the date
on which the beneficiary has not been hos-
pitalized for a 72-hour period.

(D) COLLECTION OF COPAYMENTS.—For pur-
poses of section 1866(a)(2)(A), hospitals shall
substitute the imposition of the inpatient
hospital copayment under this paragraph for
the hospital coinsurance described in the
second sentence of section 1813(a)(1).
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‘“‘(e) ELIMINATION OF COST-SHARING FOR
PREVENTIVE HEALTH CARE ITEMS AND SERV-
ICES.—

‘(1) IN GENERAL.—In the case of an eligible
beneficiary who has elected to receive en-
hanced medicare benefits under this part,
the unified deductible under subsection (b)
and deductibles and the coinsurance other-
wise applicable under subsections (a) and (b)
of section 1833 shall not be applied with re-
spect to expenses incurred for any preventive
health care items and services (and no
charges may be imposed under section
1866(a)(2) where such deductibles and coin-
surance are not imposed).

‘(2) PREVENTIVE HEALTH CARE ITEMS AND
SERVICES DEFINED.—In this subsection, the
term ‘preventive health care items and serv-
ices’ means any of the following health care
items and services:

‘““(A) Screening mammography under sec-
tion 1861(s)(13).

‘“(B) Screening pap smear and screening
pelvic examinations under section 1861(s)(14).

‘(C) Bone mass measurement under sec-
tion 1861(s)(15).

‘(D) Prostate cancer screening tests under
section 1861(s)(2)(P).

‘‘(E) Colorectal cancer screening under sec-
tion 1861(s)(2)(R).

‘“(F) Blood testing strips, lancets, and
blood glucose monitors for individuals with
diabetes under section 1861(n).

“(G) Diabetes outpatient self-management
training services under section 1861(s)(2)(S).

‘“‘(H) Pneumococcal, influenza, and hepa-
titis B vaccines and administration under
section 1861(s)(10).

“(I) Screening for glaucoma under section
1861(s)(2)(U).

‘“(J) Medical nutrition therapy services
under section 1861(s)(2)(V).

“(f) SIMPLIFICATION OF COST-SHARING.—In
the case of an eligible beneficiary who has
elected to receive enhanced medicare bene-
fits under this part, the following cost-shar-
ing rules shall apply:

(1) MODIFICATION OF SKILLED NURSING FA-
CILITY COST-SHARING.—Instead of the coinsur-
ance established under section 1813(b) for ex-
tended care services, under section 1888(e)—

““(A) the payment amount under paragraph
(1)(B) of such section shall be equal to the
amount otherwise provided minus the
amount described in subparagraph (B); and

‘“(B) the eligible beneficiary shall be re-
sponsible for a copayment amount for each
of the 100 days of care for which payment is
made on behalf of an eligible beneficiary
under that section equal to—

(i) for 2005, $60; and

‘“(ii) for a subsequent year, the amount

specified in this subparagraph for the pre-
ceding year increased by the percentage in-
crease in the per capita actuarial value of
benefits under parts A and B for such subse-
quent year.
If any amount determined under this sub-
paragraph is not a multiple of $1, such
amount shall be rounded to the nearest mul-
tiple of $1.

‘“(2) APPLICATION OF HOME HEALTH SERVICE
COINSURANCE.—

‘“‘(A) IN GENERAL.—The amount of the pay-
ment otherwise made under section 1895 for
home health services (other than such serv-
ices for which payment is made under sec-
tion 1834(a)) shall be reduced by the amount
described in clause (ii).

¢(B) COPAYMENT AMOUNT.—

‘(i) IN GENERAL.—Subject to clause (ii), the
eligible beneficiary shall be responsible for a
copayment amount for each of the first 5 vis-
its during an episode of care for which pay-
ment is made on behalf of an eligible bene-
ficiary under section 1895 equal to—

“(I) for 2005, $10; and
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“(IT) for a subsequent year, the amount
specified in this clause for the preceding
year increased by the percentage increase in
the per capita actuarial value of benefits
under parts A and B for such subsequent
year.

If any amount determined under this clause
is not a multiple of $1, such amount shall be
rounded to the nearest multiple of $1.

‘(ii) ANNUAL LIMIT.—For each year in
which an election to receive enhanced medi-
care benefits under this part is in effect, the
eligible beneficiary shall not be responsible
for the payment of any copayment amount
under this subparagraph after the date on
which the amount of payments made as a re-
sult of the application of this paragraph
equals $300.

‘“(3) BLOOD DEDUCTIBLE.—The Secretary
shall not apply the deductible under sections
1813(a)(2) and 1833(b) for blood or blood cells
furnished to an eligible beneficiary during
the period in which an election of the bene-
ficiary to receive enhanced medicare benefits
under this part is in effect.

“PAYMENT OF BENEFITS

‘“SEC. 1860E-3. Payment for enhanced medi-
care benefits on behalf of an eligible bene-
ficiary who has elected to receive such bene-
fits under this part shall be made in the
same manner as payment for such benefits
would have been made under parts A and B,
subject to the modifications described in sec-
tion 1860E-2, from the Federal Hospital In-
surance Trust Fund and the Federal Supple-
mentary Medical Insurance Trust Fund, in
such proportion as the Secretary determines
appropriate.

‘“ELIGIBLE BENEFICIARIES; ELECTION OF EN-
HANCED MEDICARE BENEFITS; TERMINATION
OF ELECTION
“SEC. 1860E-4. (a) ELIGIBLE BENEFICIARY

DEFINED.—For purposes of this part, the

term ‘eligible beneficiary’ has the meaning

given that term in section 1860D(a)(3).

““(b) ELECTION OF ENHANCED MEDICARE BEN-
EFITS.—

‘(1) ELECTION BY INDIVIDUALS WHO BECOME
ELIGIBLE BENEFICIARIES AFTER JANUARY 1,
2005.—

““(A) INITIAL ELECTION.—Any individual
whose initial election period begins after
September 30, 2004, shall be deemed to have
elected to receive enhanced medicare bene-
fits under this part as of the date on which
such individual first becomes entitled to
benefits under part A or eligible to enroll for
benefits under part B, whichever is later, un-
less that individual affirmatively elects (in
such form and manner as the Secretary may
specify) to receive benefits under parts A and
B.

“(B) INITIAL ELECTION PERIOD.—For pur-
poses of this paragraph, the term ‘initial
election period’ means, with respect to an in-
dividual, the period that begins on the first
day of the third month before the month in
which such individual first becomes entitled
to benefits under part A or eligible to enroll
for benefits under part B, whichever is later,
and ends 7 months later.

‘(C) EFFECT OF ELECTION.—If an individual
makes an election under subparagraph (A)
and such individual is not entitled to bene-
fits under part A or enrolled for benefits
under part B at the time of such election,
such individual shall be deemed—

‘(i) to have elected to enroll for benefits
under such part under section 1818 or 1837 (as
appropriate) if such individual is eligible to
enroll for benefits under such section, as of
the date of such election; or

¢“(ii) if such individual is not eligible to en-
roll for benefits under section 1818 or 1837, to
have elected to enroll under part B as of the
first date on which the individual is eligible
to enroll under such part.
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‘“(2) SPECIAL ELECTION PERIODS.—The Sec-
retary shall establish special election peri-
ods for individuals under this part who have
elected not to make an election (or to be
deemed to have made such an election) under
this part that are similar to the special en-
rollment periods under section 1837(i) for in-
dividuals described in such section.

““(3) TRANSITIONAL ELECTION FOR INDIVID-
UALS WHO BECOME ELIGIBLE BENEFICIARIES ON
OR BEFORE JANUARY 1, 2005.—

‘“(A) IN GENERAL.—In the case of an indi-
vidual who is an eligible beneficiary as of
January 1, 2005, the Secretary shall establish
procedures under which such beneficiary
may affirmatively elect to receive enhanced
medicare benefits under this part during the
T-month period that begins on April 1, 2004,
and ends on November 30, 2004, for such elec-
tion to take effect on January 1, 2005.

‘“(B) EFFECT OF MEDICARE+CHOICE ENROLL-
MENT.—If an eligible beneficiary enrolls in a
Medicare+Choice plan under part C during
November 2004, such individual shall be
deemed to have elected to receive enhanced
medicare benefits under subparagraph (A).

‘‘(4) CHANGES IN ELECTION.—

‘“(A) IN GENERAL.—An individual who has
elected (or is deemed to have elected) to re-
ceive enhanced medicare benefits under this
part under paragraph (1), (2), or (3) may
change such election during an annual, co-
ordinated election period and such election
shall take effect on January 1 of the subse-
quent year. In no case shall such a change of
election take effect on a date other than on
January 1 of a year (unless the election is
automatic pursuant to a termination result-
ing from a loss or termination of coverage
under part A or part B).

“(B) ANNUAL, COORDINATED ELECTION PE-
RIOD.—For purposes of this section, the term
‘annual, coordinated election period’ means,
with respect to a calendar year (beginning
with 2005), the month of November preceding
such year.

‘“(5) PROCEDURES.—The Secretary shall es-
tablish procedures for the termination and
reinstatement of an election under this sec-
tion.

‘“(c) COVERAGE TERMINATED BY TERMI-
NATION OF COVERAGE UNDER PART A OR B.—

‘(1) IN GENERAL.—The Secretary shall ter-
minate an individual’s coverage under this
part if the individual is no longer enrolled in
both parts A and B.

‘“(2) EFFECTIVE DATE.—The termination de-
scribed in subparagraph (A) shall be effective
on the effective date of termination of cov-
erage under part A or (if earlier) under part
B.

“PREMIUM ADJUSTMENTS; LATE ELECTION
PENALTY

“SEC. 1860E-5. (a) GENERAL RULE OF NO
CHANGE IN AMOUNT OF PREMIUMS.—Except as
provided in this section, an election to re-
ceive enhanced medicare benefits under this
part shall not affect the amount of any pre-
mium charged under part A or B.

“(b) LATE ELECTION PENALTY.—

‘(1) IN GENERAL.—In the case of an eligible
beneficiary who does not elect to receive en-
hanced medicare benefits under this part
during an election period described in para-
graph (1), (2), or (3) of section 1860E—4(b) of
that beneficiary, reinstates such an election
under the procedures established under para-
graph (5) of such section, or otherwise does
not have such an election continuously in ef-
fect from the first date on which such elec-
tion could be in effect, the premium other-
wise imposed under part B (taking into ac-
count any late enrollment penalty under sec-
tion 1839(b)) shall be increased during the pe-
riod in which such individual has an election
to receive enhanced medicare benefits under
this part in effect by an amount that the
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Secretary determines is actuarially sound
(based on the financial impact on the pro-
gram under this part of the late election of
the beneficiary or of the reinstatement of an
election of the beneficiary) for each full 12-
month period (in the same continuous period
of eligibility) in which the eligible bene-
ficiary could have elected to receive en-
hanced medicare benefits under this part but
did not elect to receive such benefits.

‘“(2) PROCEDURES.—In applying the Ilate
election penalty under paragraph (1), the
Secretary shall establish procedures for ap-
plying the penalty under this subsection
that are similar to the procedures for apply-
ing the late enrollment penalty under sec-
tion 1839(b).

“(c) LATE REVERSAL OF ELECTION PEN-
ALTY.—

‘(1) IN GENERAL.—In the case of an eligible
beneficiary who has elected to receive en-
hanced medicare benefits under this part and
terminates such election under the proce-
dures established under section 1860E—4(b)(5)
on a date that is more than 1 year after the
date on which such beneficiary first elected
to receive enhanced medicare benefits under
this part, the premium otherwise imposed
under part B (taking into account any late
enrollment penalty under section 1839(b))
shall be increased during the period in which
such individual is enrolled under such part
by an amount that the Secretary determines
is actuarially sound based on the financial
impact on the program under this part of the
reversal of the election of the beneficiary.

‘“(2) PROCEDURES.—In applying the late re-
versal of election penalty under paragraph
(1), the Secretary shall establish procedures
for applying the penalty under this sub-
section that are similar to the procedures for
applying the late enrollment penalty under
section 1839(b).”.

(b) PROVIDING INFORMATION TO BENE-
FICIARIES.—During 2004, the Secretary shall
provide for an extensive, national edu-
cational and publicity campaign to inform
eligible beneficiaries (and prospective eligi-
ble beneficiaries) regarding the enhanced
medicare benefits to be made available under
part E of title XVIII of the Social Security
Act (as added by subsection (a)).

(c) CONFORMING ADJUSTMENTS TO PART A
AND B PREMIUMS.—

(1) EFFECT OF PART E ON PART A PREMIUM.—
Section 1818(d)(1) (42 U.S.C. 1395i-2(d)(1)) is
amended by adding at the end the following
new sentence: ‘“‘In making the estimate
under the previous sentence, the Secretary
shall take into account the effect of elec-
tions to receive enhanced medicare benefits
under part E on the amounts paid from such
Trust Fund.”.

(2) EFFECT OF PART E ON PART B PREMIUM.—
Section 1839(a) (42 U.S.C. 1395r(a)) is amend-
ed—

(A) in paragraph (1)—

(i) by inserting ‘‘(including eligible bene-
ficiaries who elect to receive enhanced medi-
care benefits under part E)’’ after ‘‘age 65
and over’’; and

(ii) by inserting ‘‘(including eligible bene-
ficiaries who elect to receive enhanced medi-
care benefits under part E)’ after ‘‘age 65
and older’’;

(B) in paragraph (2), by inserting ‘¢, as ad-
justed under section 1860E-5’’ before the pe-
riod at the end;

(C) in paragraph (3)—

(i) by inserting ‘‘(including eligible bene-
ficiaries who elect to receive enhanced medi-
care benefits under part E)’ after ‘‘age 65
and over’’; and

(ii) by inserting ‘‘(including eligible bene-
ficiaries who elect to receive enhanced medi-
care benefits under part E)’ after ‘‘age 65
and older’’; and

(D) in paragraph (4)—
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(i) in the first sentence, by inserting ‘‘(in-
cluding eligible beneficiaries who elect to re-
ceive enhanced medicare benefits under part
E)” after ‘“‘under age 65’’; and

(ii) in the second sentence, by striking
‘“‘under age 65 which” and inserting ‘‘under
age 65 (including eligible beneficiaries who
elect to receive enhanced medicare benefits
under part E)”’.

(d) CLARIFICATION OF APPLICATION OF EX-
CLUSIONS FROM COVERAGE TO PART E.—Sec-
tion 1862(a) (42 U.S.C. 1395y(a)) is amended in
the matter preceding paragraph (1) by insert-
ing ““(including for enhanced medicare bene-
fits under part E)” after ‘‘for items or serv-
ices”.

SEC. 202. RULES RELATING TO MEDIGAP POLI-
CIES THAT PROVIDE PRESCRIPTION
DRUG COVERAGE; ESTABLISHMENT
OF ENHANCED MEDICARE FEE-FOR-
SERVICE MEDIGAP POLICIES.

(a) RULES RELATING TO MEDIGAP POLICIES
THAT PROVIDE PRESCRIPTION DRUG CoOV-
ERAGE.—Section 1882 (42 U.S.C. 1395ss) is
amended by adding at the end the following
new subsection:

“‘(v) RULES RELATING TO MEDIGAP POLICIES
THAT PROVIDE PRESCRIPTION DRUG CoOV-
ERAGE.—

‘(1) PROHIBITION ON SALE, ISSUANCE, AND
RENEWAL OF POLICIES THAT PROVIDE PRESCRIP-
TION DRUG COVERAGE TO PART D ENROLLEES.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law, on or after January 1,
2005, no medicare supplemental policy that
provides coverage of expenses for prescrip-
tion drugs may be sold, issued, or renewed
under this section to an individual who is en-
rolled under part D.

‘“‘(B) PENALTIES.—The penalties described
in subsection (d)(3)(A)(ii) shall apply with re-
spect to a violation of subparagraph (A).

¢(2) ISSUANCE OF SUBSTITUTE POLICIES IF
THE POLICYHOLDER OBTAINS PRESCRIPTION
DRUG COVERAGE UNDER PART D.—

‘“(A) IN GENERAL.—The issuer of a medicare
supplemental policy—

‘(1) may not deny or condition the
issuance or effectiveness of a medicare sup-
plemental policy that has a benefit package
classified as ‘A’, ‘B’, ‘C’, ‘D’, ‘E’, ‘F’ (includ-
ing the benefit package classified as ‘F’ with
a high deductible feature, as described in
subsection (p)(11)), or ‘G’ (under the stand-
ards established under subsection (p)(2)) and
that is offered and is available for issuance
to new enrollees by such issuer;

‘‘(ii) may not discriminate in the pricing of
such policy, because of health status, claims
experience, receipt of health care, or medical
condition; and

‘‘(iii) may not impose an exclusion of bene-
fits based on a pre-existing condition under
such policy,

in the case of an individual described in sub-
paragraph (B) who seeks to enroll under the
policy during the open enrollment period es-
tablished under section 1860D-2(b)(2) and who
submits evidence that they meet the require-
ments under subparagraph (B) along with the
application for such medicare supplemental
policy.

‘“(B) INDIVIDUAL DESCRIBED.—An individual
described in this subparagraph is an indi-
vidual who—

‘(i) enrolls in the medicare prescription
drug delivery program under part D; and

‘(i) at the time of such enrollment was
enrolled and terminates enrollment in a
medicare supplemental policy which has a
benefit package classified as ‘H’, ‘I, or ‘J’
(including the benefit package classified as
‘J’ with a high deductible feature, as de-
scribed in section 1882(p)(11)) under the
standards referred to in subparagraph (A)()
or terminates enrollment in a policy to
which such standards do not apply but which
provides benefits for prescription drugs.
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‘“(C) ENFORCEMENT.—The provisions of sub-
paragraph (A) shall be enforced as though
they were included in subsection (8).

‘“(3) NOTICE REQUIRED TO BE PROVIDED TO
CURRENT POLICYHOLDERS WITH PRESCRIPTION
DRUG COVERAGE.—

‘“(A) IN GENERAL.—No medicare supple-
mental policy of an issuer shall be deemed to
meet the standards in subsection (c) unless
the issuer provides written notice during the
60-day period immediately preceding the pe-
riod established for the open enrollment pe-
riod established under section 1860D-2(b)(2),
to each individual who is a policyholder or
certificate holder of a medicare supple-
mental policy issued by that issuer that pro-
vides some coverage of expenses for prescrip-
tion drugs (at the most recent available ad-
dress of that individual) of—

‘(i) the ability to enroll in a new medicare
supplemental policy pursuant to paragraph
(2); and

‘“(ii) the fact that, so long as such indi-
vidual retains coverage under such policy,
the individual shall be ineligible for coverage
of prescription drugs under part D and ineli-
gible to elect to receive enhanced medicare
benefits under part E.

‘“(B) COORDINATION.—The notice provided
under subparagraph (A) shall be coordinated
with the notice required under subsection
WMHA)YD).

‘“(4) CLARIFICATION REGARDING ONE-TIME
AVAILABILITY OF A GUARANTEED ISSUE POLICY
FOR BENEFICIARIES WHO LOSE COVERAGE UNDER
A MEDICARE+CHOICE PLAN OF JANUARY 1, 2005,
BECAUSE THEY ELECT NOT TO RECEIVE EN-
HANCED PART E BENEFITS.—In the case of a
beneficiary who is enrolled in a
Medicare+Choice plan as of December 31,
2004, will not be eligible to be enrolled under
such plan as of January 1, 2005, because the
beneficiary has elected not to receive en-
hanced medicare benefits under part E—

‘“(A) such beneficiary shall be deemed to be
described in subsection (s)(3)(B)(ii); and

‘“(B) for purposes of (s)(3)(E)(ii), the date of
the termination of coverage shall be January
1, 2005.”".

(b) ESTABLISHMENT OF ENHANCED MEDICARE
FEE-FOR-SERVICE MEDIGAP POLICIES.—Sec-
tion 1882 (42 U.S.C. 1395ss), as amended by
subsection (a), is amended by adding at the
end the following new subsection:

“‘(w) ENHANCED MEDICARE FEE-FOR-SERVICE
SUPPLEMENTAL POLICIES.—

‘(1) ADDITIONAL BENEFIT PACKAGES.—

““(A) ESTABLISHMENT.—

‘(i) IN GENERAL.—In addition to the benefit
packages classified under the standards es-
tablished by subsection (p)(2), there shall be
established benefit packages that may only
be purchased by beneficiaries who have
elected to receive enhanced medicare bene-
fits under part E that—

‘“(I) complement but do not duplicate en-
hanced medicare benefits described in sec-
tion 1860E-2;

‘“(IT) do not provide for coverage of the uni-
fied deductible under section 1860E-2(b);

‘“(III) subject to clause (ii), do not provide
coverage for more than 50 percent of the
amount of coinsurance and copayments ap-
plicable under section 1860E-2;

‘(IV) do not provide for coverage of ex-
penses for prescription drugs;

(V) provide a range of coverage options
for beneficiaries; and

‘(VI) use uniform language, definitions,
and format with respect to the coverage pro-
vided under a policy.

‘(i) ONE PACKAGE REQUIRED TO COVER ALL
COST-SHARING.—

‘(I) IN GENERAL.—One of the benefit pack-
ages established under clause (i) shall in-
clude coverage of all coinsurance and copay-
ments applicable under section 1860E-2.
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“(IT1) AVAILABILITY LIMITED TO BENE-
FICIARIES THAT ENROLLED IN PART E DURING
CERTAIN PERIODS.—The benefit package that
includes the coverage described in subclause
(IT) shall only be made available to bene-
ficiaries who elect to receive enhanced medi-
care benefits under part E during the bene-
ficiary’s initial election period (as defined in
paragraph (1)(B) of section 1860D-4(b)), dur-
ing a special election period described in
paragraph (2) of such section, or during the
transitional election period under paragraph
(3) of such section.

‘(B) MANNER OF ESTABLISHMENT.—The ben-
efit packages established under this section
shall be established in the manner described
in subparagraph (E) of subsection (p)(1), ex-
cept that for purposes of subparagraph (C) of
such subsection, the standards established
under this subsection shall take effect not
later than January 1, 2005.

‘“(2) CONSTRUCTION OF BENEFITS IN OTHER
MEDICARE SUPPLEMENTAL POLICIES.—Nothing
in this subsection shall be construed to af-
fect the benefit packages classified as ‘A’
through ‘J’ under the standards established
by subsection (p)(2) (including the benefit
packages classified as ‘F’ and ‘J’ with a high
deductible feature, as described in subsection
(p)(AD).

¢“(3) GUARANTEED ISSUANCE AND RENEWAL OF
ENHANCED MEDICARE FEE-FOR-SERVICE SUPPLE-
MENTAL POLICIES.—The provisions of sub-
sections (q) and (s8), including provisions of
subsection (s)(3) (relating to special enroll-
ment periods in cases of termination or
disenrollment), shall apply to medicare sup-
plemental policies established under this
subsection in a similar manner as such pro-
visions apply to medicare supplemental poli-
cies issued under the standards established
under subsection (p).

‘(4) OPPORTUNITY OF CURRENT POLICY-
HOLDERS TO PURCHASE ENHANCED MEDICARE
FEE-FOR-SERVICE SUPPLEMENTAL POLICIES.—

“(A) REQUIREMENTS FOR ISSUERS OF POLI-
CIES WITH RESPECT TO CURRENT POLICY-
HOLDERS.—No medicare supplemental policy
of an issuer with a benefit package that is
established under paragraph (1) shall be
deemed to meet the standards in subsection
(c) unless the issuer does all of the following:

“(1) NOTICE TO CURRENT POLICYHOLDERS.—
Provide written notice during the 60-day pe-
riod immediately preceding the period estab-
lished under section 1860E-4(b)(1), to each in-
dividual who is a policyholder or certificate
holder of a medicare supplemental policy
issued by that issuer (at the most recent
available address of that individual) of the
offer described in clause (ii) and of the fact
that, so long as such individual retains cov-
erage under such policy, the individual shall
be ineligible to elect enhanced medicare ben-
efits under part E.

¢(ii) OFFER FOR CURRENT POLICYHOLDERS.—
Offer the policyholder or certificate holder
under the terms described in subparagraph
(C), during at least the period established
under section 1860E-4(b)(1), a medicare sup-
plemental policy established under para-
graph (1) with the benefit package that the
Secretary determines is most comparable to
the policy in which the individual is enrolled
with coverage effective as of the effective
date of the election of the individual under
part E.

‘(iii) OFFER FOR INDIVIDUALS COVERED
UNDER POLICIES ISSUED BY OTHER ISSUERS IF
THAT ISSUER IS NOT GOING TO OFFER ENHANCED
MEDICARE FEE-FOR-SERVICE SUPPLEMENTAL
POLICIES.—Offer an individual described in
subparagraph (B), under the terms described
in subparagraph (C), and during at least the
period established under section 1860E-
4(b)(1), a medicare supplemental policy es-
tablished under paragraph (1) with the ben-
efit package that the Secretary determines
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is most comparable to the policy in which
the individual is enrolled with coverage ef-
fective as of the effective date of the election
of the individual under part E.

The notice provided under clause (i) shall be
coordinated with the notice required under
subsection (v)(3)(A).

‘(B) INDIVIDUAL DESCRIBED.—An individual
described in this subparagraph is an indi-
vidual who is a policyholder or certificate
holder of a medicare supplemental policy
issued by an issuer who is not going to offer
a policy with a benefit package established
under paragraph (1).

‘(C) TERMS OF OFFER DESCRIBED.—The
terms described in this subparagraph are
terms which do not—

(i) deny or condition the issuance or effec-
tiveness of a medicare supplemental policy
described in subparagraph (A)(ii) that is of-
fered and is available for issuance to new en-
rollees by such issuer;

‘“(ii) discriminate in the pricing of such
policy because of health status, claims expe-
rience, receipt of health care, or medical
condition; or

‘“(iii) impose an exclusion of benefits based
on a preexisting condition under such policy.

‘“(5) PROHIBITION OF SALE OF ENHANCED
POLICIES TO ORIGINAL MEDICARE FEE-FOR-
SERVICE ENROLLEES; PROHIBITION OF SALE OF
ORIGINAL POLICIES TO ENHANCED MEDICARE
FEE-FOR-SERVICE ENROLLEES.—

‘“(A) PROHIBITION.—NoO person may sell,
issue, or renew a medicare supplemental pol-
icy with—

‘(i) a benefit package established under
this subsection to an individual who has not
elected to receive enhanced medicare bene-
fits under part E; or

‘(ii) a benefit package classified as ‘A’
through ‘J’ under the standards established
by subsection (p)(2) (including the benefit
packages classified as ‘F’ and ‘J’ with a high
deductible feature, as described in subsection
(p)(11)) to an individual who has elected to
receive enhanced medicare benefits under
part E.

‘(B) PENALTY.—Any person who violates
the provisions of subparagraph (A) shall be
subject to a civil money penalty in an
amount that does not exceed $25,000 (or
$15,000 in the case of a seller who is not an
issuer of a policy) for each such violation.
The provisions of section 1128A (other than
the first sentence of subsection (a) and other
than subsection (b)) shall apply to a civil
money penalty under the previous sentence
in the same manner as such provisions apply
to a penalty or proceeding under section
1128A(a).

‘(6) OTHER PROHIBITIONS AND PENALTIES.—
Each penalty under this section shall apply
with respect to policies established under
this subsection as if such policies were issued
under the standards established under sub-
section (p), including the penalties under
subsections (a), (d), (P)8), (P)9), (W),
(r)(6)(A), (8)(4), and (t)(2)(D).”.

TITLE III—MEDICARE+CHOICE
COMPETITION
SEC. 301. ANNUAL CALCULATION OF BENCHMARK
AMOUNTS BASED ON FLOOR RATES
AND LOCAL FEE-FOR-SERVICE
RATES.

(a) ANNUAL CALCULATION OF BENCHMARK
AMOUNTS BASED ON FLOOR RATES AND LOCAL
FEE-FOR-SERVICE RATES.—Section 1853(a) (42
U.S.C. 1395w-23(a)) is amended by adding at
the end the following new paragraph:

‘(4) ANNUAL CALCULATION OF BENCHMARK
AMOUNTS.—For each year, the Secretary
shall calculate a benchmark amount for each
Medicare+Choice payment area for each
month for such year with respect to coverage
of enhanced medicare benefits under part E
equal to the greatest of the following
amounts:
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‘““(A) MINIMUM AMOUNT.—Vi2 of the annual
Medicare+Choice capitation rate determined
under subsection (c)(1)(B) for the payment
area for the year; or

“(B) LOCAL FEE-FOR-SERVICE RATE.—The
local fee-for-service rate for such area for
the year (as calculated under paragraph
(5).”.

(b) ANNUAL CALCULATION OF LOCAL FEE-
FOR-SERVICE RATES.—Section 1853(a) (42
U.S.C. 139%w-23(a)), as amended by sub-
section (a), is amended by adding at the end
the following new paragraph:

““(6) ANNUAL CALCULATION OF LOCAL FEE-
FOR-SERVICE RATES.—

‘“(A) IN GENERAL.—Subject to subpara-
graphs (B) and (C), the term ‘local fee-for-
service rate’ means the amount of payment
for a month in a Medicare+Choice payment
area for benefits under this title and associ-
ated claims processing costs for an indi-
vidual who has elected to receive enhanced
medicare benefits under part E (but, if the
Medicare+Choice plan offers prescription
drug coverage, excluding any costs associ-
ated with part D), and not enrolled in a
Medicare+Choice plan under this part. The
Secretary shall annually calculate such
amount in a manner similar to the manner
in which the Secretary calculated the ad-
justed average per capita cost under section
1876, except that such calculation shall in-
clude in such amount, to the extent prac-
ticable, any amounts that would have been
paid under this title if individuals entitled to
benefits under this title had not received
services from facilities of the Department of
Veterans Affairs or the Department of De-
fense.

‘(B) REMOVAL OF MEDICAL EDUCATION COSTS
FROM CALCULATION OF LOCAL FEE-FOR-SERVICE
RATE.—

‘(i) IN GENERAL.—In calculating the local
fee-for-service rate under subparagraph (A)
for a year, the amount of payment described
in such subparagraph shall be adjusted to ex-
clude from such payment the payment ad-
justments described in clause (ii).

“‘(ii) PAYMENT ADJUSTMENTS DESCRIBED.—

‘“(I) IN GENERAL.—Subject to subclause (II),
the payment adjustments described in this
subparagraph are payment adjustments that
the Secretary estimates were payable during
each month for direct graduate medical edu-
cation costs under section 1886(h).

“(II) TREATMENT OF PAYMENTS COVERED
UNDER STATE HOSPITAL REIMBURSEMENT SYS-
TEM.—To the extent that the Secretary esti-
mates that the amount of the local fee-for-
service rates reflects payments to hospitals
reimbursed under section 1814(b)(3), the Sec-
retary shall estimate a payment adjustment
that is comparable to the payment adjust-
ment that would have been made under
clause (i) if the hospitals had not been reim-
bursed under such section.

¢“(C) SPECIAL RULE FOR RURAL AREAS.—

‘(i) IN GENERAL.—Subject to clause (ii), in
calculating the local fee-for-service rates
under subparagraph (A) for a year, the Sec-
retary shall calculate such costs for rural
areas (as defined in section 1886(d)(2)(D)) of a
State as if each rural area were part of a sin-
gle Medicare+Choice payment area.

‘“(ii) LIMITATION.—Payment amounts deter-
mined under subparagraph (A) may not be
less than the amounts that would have been
paid if clause (i) did not apply.”.

(¢) CPI INCREASES IN FLOOR PAYMENT
RATES.—Section 1853(c)(1)(B) (42 U.S.C.
1395w—23(¢)(1)(B)) is amended—

(1) in clause (iv), by striking ‘‘and each
succeeding year,” and inserting ¢, 2003, and
2004,”’; and

(2) by adding at the end the following new
clause:

‘“(v) For 2005 and each succeeding year, the
minimum amount specified in this clause (or
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clause (iv)) for the preceding year increased
by the percentage increase in the Consumer
Price Index for all urban consumers (U.S.
urban average) for the 12-month period end-
ing with June of the previous year.”.

(d) FURNISHING OF CLAIMS DATA BY VA AND
DoD.—Upon the request of the Secretary of
Health and Human Services, the Secretary of
Veterans Affairs and the Secretary of De-
fense shall provide such claims data as the
Secretary of Health and Human Services
may require to determine the amount that
would have been paid under the medicare
program under title XVIII of the Social Se-
curity Act if individuals entitled to benefits
under such program had not received serv-
ices from facilities of the Department of Vet-
erans Affairs or the Department of Defense
for purposes calculating the amounts under
section 1853(a)(b) of such Act (as added by
subsection (b)) and section 1853(c)(8) of such
Act (as added by section 312(b)).

SEC. 302. APPLICATION OF COMPREHENSIVE
RISK ADJUSTMENT METHODOLOGY.

Section 1853(a)(3) is amended to read as fol-
lows:

‘“(3) COMPREHENSIVE
METHODOLOGY.—

“(A) APPLICATION OF METHODOLOGY.—The
Secretary shall apply the comprehensive
risk adjustment methodology described in
subparagraph (B) to 100 percent of the
amount of the plan bids under section
1853(d)(1) and the weighted service area
benchmark amounts calculated under sec-
tion 1853(d)(3).

‘“(B) COMPREHENSIVE RISK ADJUSTMENT
METHODOLOGY DESCRIBED.—The comprehen-
sive risk adjustment methodology described
in this subparagraph is the risk adjustment
methodology that would apply with respect
to Medicare+Choice plans offered by
Medicare+Choice organizations in 2004, ex-
cept that if such methodology does not apply
to groups of beneficiaries who are aged or
disabled and groups of beneficiaries who
have end-stage renal disease, the Secretary
shall revise such methodology to apply to
such groups.

¢(C) UNIFORM APPLICATION TO ALL TYPES OF
PLANS.—Subject to section 1859(e)(4), the
comprehensive risk adjustment methodology
established under this paragraph shall be ap-
plied uniformly without regard to the type of
plan.

‘(D) DATA COLLECTION.—In order to carry
out this paragraph, the Secretary shall re-
quire Medicare+Choice organizations to sub-
mit such data and other information as the
Secretary deems necessary.

‘“(E) IMPROVEMENT OF PAYMENT ACCU-
RACY.—Notwithstanding any other provision
of this paragraph, the Secretary may revise
the comprehensive risk adjustment method-
ology described in subparagraph (B) from
time to time to improve payment accu-
racy.”.

SEC. 303. ANNUAL ANNOUNCEMENT OF BENCH-
MARK AMOUNTS AND OTHER PAY-
MENT FACTORS.

Section 1853(b) (42 U.S.C. 1395w-23(b)), as
amended by section 532(d)(1) of the Public
Health Security and Bioterrorism Prepared-
ness and Response Act of 2002 (Public Law
107-188; 116 Stat. 696), is amended—

(1) in the heading, by striking ‘‘PAYMENT
RATES” and inserting ‘“‘PAYMENT FACTORS’’;

(2) by striking paragraph (1) and inserting
the following:

‘(1) ANNUAL ANNOUNCEMENT.—Beginning in
2004, at the same time as the Secretary pub-
lishes the risk adjusters under section 1860D—
11, the Secretary shall annually announce (in
a manner intended to provide notice to inter-
ested parties) the following payment factors:

““(A) The benchmark amount for each
Medicare+Choice payment area (as cal-
culated under subsection (a)(4)) for the year.

RISK ADJUSTMENT



July 18, 2002

‘“‘(B) The factors to be used for adjusting
payments under the comprehensive risk ad-
justment methodology described in sub-

section (a)(3)(B) with respect to each
Medicare+Choice payment area for the
year.”’;

(3) in paragraph (3), by striking ‘“‘monthly
adjusted’” and all that follows before the pe-
riod at the end and inserting ‘‘each payment
factor described in paragraph (1)’; and

(4) by striking paragraph (4).

SEC. 304. SUBMISSION OF BIDS BY
MEDICARE+CHOICE ORGANIZA-
TIONS.

Section 1854(a) (42 U.S.C. 1395w-24(a)), as
amended by section 532(b)(1) of the Public
Health Security and Bioterrorism Prepared-
ness and Response Act of 2002 (Public Law
107-188; 116 Stat. 696), is amended to read as
follows:

“(a) SUBMISSION OF BIDS
MEDICARE+CHOICE ORGANIZATIONS.—

‘(1) IN GENERAL.—Not later than the sec-
ond Monday in September (or July 1 of each
year before 2002) and except as provided in
paragraph (3), each Medicare+Choice organi-
zation shall submit to the Secretary, in such
form and manner as the Secretary may
specify, for each Medicare+Choice plan that
the organization intends to offer in a service
area in the following year—

““(A) notice of such intent and information
on the service area of the plan;

“(B) the plan type for each plan;

‘(C) if the Medicare+Choice plan is a co-
ordinated care plan (as described in section
1851(a)(2)(A)) or a private fee-for-service plan
(as described in section 1851(a)(2)(C)), the in-
formation described in paragraph (2) with re-
spect to each payment area;

‘(D) the enrollment capacity (if any) in re-
lation to the plan and each payment area;

“(E) the expected mix, by health status, of
enrolled individuals; and

‘“(F) such other information as the Sec-
retary may specify.

‘(2) INFORMATION REQUIRED FOR COORDI-
NATED CARE PLANS AND PRIVATE FEE-FOR-
SERVICE PLANS.—For a Medicare+Choice plan
that is a coordinated care plan (as described
in section 1851(a)(2)(A)) or a private fee-for-
service plan (as described in section
1851(a)(2)(C)), the information described in
this paragraph is as follows:

““(A) INFORMATION REQUIRED WITH RESPECT
TO BENEFITS UNDER PART E.—Information re-
lating to the coverage of benefits under part
E as follows:

‘(i) The plan bid, which shall consist of a
dollar amount that represents the total
amount that the plan is willing to accept
(after the application of the comprehensive
risk adjustment methodology under section
1853(a)(3)) for providing coverage of the bene-
fits under part E to an individual enrolled in
the plan that resides in the service area of
the plan for a month.

‘“(ii) For the supplemental benefits pack-
age offered (if any)—

“(I) the adjusted community rate (as de-
fined in subsection (g)(3)) of the package;

‘“(II) the Medicare+Choice monthly supple-
mental beneficiary premium (as defined in
subsection (b)(2)(C));

“(IITI) a description of any cost-sharing;
and

“(IV) such other information as the Sec-
retary considers necessary.

“4(iii) The assumptions that the
Medicare+Choice organization used in pre-
paring the plan bid with respect to numbers,
in each payment area, of enrolled individuals
and the mix, by health status, of such indi-
viduals.

“(B) INFORMATION REQUIRED WITH RESPECT
TO PART D.—If the Medicare+Choice organiza-
tion elects to offer prescription drug cov-
erage, the information required to be sub-
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mitted by an eligible entity under section
1860D-12, including the monthly premiums
for standard coverage and any other quali-
fied prescription drug coverage available to
individuals enrolled under part D.

““(3) REQUIREMENTS FOR MSA PLANS.—For an
MSA plan described in section 1851(a)(2)(B),
the information described in this paragraph
is the information that such a plan would
have been required to submit under this part
if the 21st Century Medicare Act had not
been enacted.

‘“(4) REVIEW.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall review the adjusted
community rates (as defined in section
1854(g)(3)), the amounts of the
Medicare+Choice monthly basic and supple-
mental beneficiary premiums filed under
this subsection and shall approve or dis-
approve such rates and amounts so sub-
mitted. The Chief Actuary of the Medicare
Competitive Agency shall review the actu-
arial assumptions and data used by the
Medicare+Choice organization with respect
to such rates and amounts so submitted to
determine the appropriateness of such as-
sumptions and data.

‘(B) EXCEPTION.—The Secretary shall not
review, approve, or disapprove the amounts
submitted under paragraph (3).”.

SEC. 305. ADJUSTMENT OF PLAN BIDS; COMPARI-
SON OF ADJUSTED BID TO BENCH-
MARK; PAYMENT AMOUNT.

(a) IN GENERAL.—Section 1853 (42 U.S.C.
1395w—23) is amended—

(1) by redesignating subsections (d)
through (i) as subsections (e) through (j), re-
spectively; and

(2) by inserting after subsection (c) the fol-
lowing new subsection:

‘‘(d) SECRETARY’S DETERMINATION OF PAY-
MENT AMOUNT FOR ENHANCED MEDICARE BEN-
EFITS.—

‘(1) ADJUSTMENT OF PLAN BIDS.—The Sec-
retary shall adjust each plan bid submitted
under section 1854(a) for the coverage of ben-
efits under part E using the comprehensive
risk adjustment methodology applicable
under subsection (a)(3) based on the assump-
tions described in section 1854(a)(2)(A)(iii)
that the plan used with respect to numbers
of enrolled individuals.

‘(2) DETERMINATION OF WEIGHTED SERVICE
AREA BENCHMARK AMOUNTS.—The Secretary
shall calculate a weighted service area
benchmark amount for enhanced medicare
benefits under part E for each plan equal to
the weighted average of the benchmark
amounts for enhanced medicare benefits
under such part for the payment areas in-
cluded in the service area of the plan using
the assumptions described in section
1854(a)(2)(A)(iii) that the plan used with re-
spect to numbers of enrolled individuals.

‘“(3) DETERMINATION OF PLAN BENCHMARK.—
The Secretary shall calculate the plan
benchmark amount by adjusting the weight-
ed service area benchmark amount deter-
mined under paragraph (1) using—

““(A) the comprehensive risk adjustment
methodology applicable under subsection
(a)(3); and

‘(B) the assumptions contained in the plan
bid that the plan used with respect to num-
bers of enrolled individuals.

‘‘(4) COMPARISON TO BENCHMARK.—The Sec-
retary shall determine the difference be-
tween each plan bid (as adjusted under para-
graph (1)) and the plan benchmark amount
(as determined under paragraph (3)) for pur-
poses of determining—

““(A) the payment amount under paragraph
(5); and

‘(B) the part E premium reductions and
Medicare+Choice monthly basic beneficiary
premiums.
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‘() DETERMINATION OF PAYMENT AMOUNT.—
The Secretary shall determine the payment
amount for plans as follows:

“(A) BIDS THAT EQUAL OR EXCEED THE
BENCHMARK.—The amount of each monthly
payment to a Medicare+Choice organization
with respect to each individual enrolled in a
plan shall be the plan benchmark amount.

‘“(B) BIDS BELOW THE BENCHMARK.—The
amount of each monthly payment to a
Medicare+Choice organization with respect
to each individual enrolled in a plan shall be
the plan benchmark amount reduced by 25
percent of the difference between the bid and
the benchmark amount and further reduced
by the amount of any premium reduction
elected by the plan under section
1854(d)(1)(A)(@).

‘(6) FACTORS USED IN ADJUSTING BIDS AND
BENCHMARKS FOR MEDICARE+CHOICE ORGANIZA-
TIONS AND IN DETERMINING ENROLLEE PRE-
MIUMS.—Subject to paragraph (7), the Sec-
retary shall use, for purposes of adjusting
plan bids and calculating plan benchmarks
under this subsection—

““(A) with respect to benefits under part
E—

‘(i) the benchmark amount for the
Medicare+Choice payment area announced
under section 1854(a)(1)(A); and

‘“(ii) the health status and other demo-
graphic  adjustment factors for the
Medicare+Choice payment area announced
under section 1854(a)(1)(B); and

‘“(B) if the Medicare+Choice organization
elects to offer prescription drug coverage,
the risk adjusters published under section
1860D-11 applicable with respect to such cov-
erage.

“(7) ADJUSTMENT FOR NATIONAL COVERAGE
DETERMINATIONS AND LEGISLATIVE CHANGES IN
BENEFITS.—If the Secretary makes a deter-
mination with respect to coverage under this
title or there is a change in benefits required
to be provided under this part that the Sec-
retary projects will result in a significant in-
crease in the costs to Medicare+Choice orga-
nizations of providing benefits under con-
tracts under this part (for periods after any
period described in section 1852(a)(5)), the
Secretary shall appropriately adjust the
benchmark amounts or payment amounts (as
determined by the Secretary). Such projec-
tion and adjustment shall be based on an
analysis by the Chief Actuary of the Com-
petitive Medicare Agency of the actuarial
costs associated with the new benefits.”.

(b) CONFORMING  AMENDMENT.—Section
1853(c)(7) (42 U.S.C. 1395w-23(c)(7)) 1is re-
pealed.

SEC. 306. DETERMINATION OF PREMIUM REDUC-
TIONS, REDUCED COST-SHARING,
ADDITIONAL BENEFITS, AND BENE-
FICIARY PREMIUMS.

(a) CALCULATION OF BENEFICIARY PRE-
MIUMS.—Section 1854 (42 U.S.C. 1395-24) is
amended by—

(1) redesignating subsections (d) through
(h) as subsections (e) through (i), respec-
tively; and

(2) inserting after subsection (c) the fol-
lowing new subsection:

‘(d) DETERMINATION OF PREMIUM REDUC-
TIONS, REDUCED COST-SHARING, ADDITIONAL
BENEFITS, AND BENEFICIARY PREMIUMS.—

‘(1) BIDS BELOW THE BENCHMARK.—

‘““(A) IN GENERAL.—If the Secretary deter-
mines under section 1853(d)(4) that the plan
benchmark amount exceeds the plan bid, the
Secretary shall require the plan to return 75
percent of such excess to the enrollee in the
form of, at the option of the organization of-
fering the plan—

‘‘(i) subject to subparagraph (B), a monthly
medicare premium reduction for individuals
enrolled in the plan;

‘(i) a reduction in the actuarial value of
plan cost-sharing for plan enrollees;
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‘‘(iii) subject to subparagraph (C), such ad-
ditional benefits as the organization may
specify; or

‘“(iv) any combination of the reductions
and benefits described in clauses (i) through
(iii).

“(B) LIMITATION ON PREMIUM REDUCTIONS.—
The amount of the reduction under subpara-
graph (A)(i) with respect to any enrollee in a
Medicare+Choice plan—

‘(i) may not exceed the premium described
in section 1839(a)(3), as adjusted under sec-
tion 1860E-5; and

‘“(ii) shall apply uniformly to each enrollee
of the Medicare+Choice plan to which such
reduction applies.

¢(C) REQUIREMENT OF ENROLLMENT IN PART
D TO RECEIVE PRESCRIPTION DRUG BENEFITS.—
An organization may not specify any addi-
tional benefit that provides for the coverage
of any prescription drug (other than that re-
quired under part E).

‘(2) BIDS ABOVE THE BENCHMARK.—If the
Secretary determines under section 1853(d)(4)
that the plan bid (as adjusted under section
1853(d)(1)) exceeds the plan benchmark
amount (determined under section
1853(d)(3)), the amount of such excess shall be
the Medicare+Choice monthly basic bene-
ficiary premium (as defined in section
1854(b)(2)(A)).”.

(b) CONFORMING PART E PREMIUM REDUC-
TION AMENDMENTS.—

(1) ADJUSTMENT AND PAYMENT OF PART E
PREMIUMS.—Section 1860E-5 (as added by sec-
tion 201) is amended—

(A) in subsection (a), by inserting ‘‘, except
as reduced by the amount of any reduction
elected under section 1854(d)(1)(A)(i)” before
the period at the end; and

(B) by adding at the end the following new
subsection:

‘(c) MEDICARE+CHOICE PREMIUM REDUC-
TIONS.—In the case of an individual enrolled
in a Medicare+Choice plan, the Secretary
shall reduce (but not below zero) the amount
of the monthly beneficiary premium to re-
flect any reduction elected under section
1854(d)(1)(A)(i). Such premium adjustment
may be provided in such manner as the Sec-
retary may specify.”.

(2) TREATMENT OF REDUCTION FOR PURPOSES
OF DETERMINING GOVERNMENT CONTRIBUTION
UNDER PART E.—Section 1844(c) (42 U.S.C.

1395w) is amended by striking ‘‘section
1854(H)(1)(E)”’ and inserting ‘“‘section
1854(d)(1)(A)Y({)”.

(c) SUNSET OF SPECIFIC REQUIREMENTS FOR
ADDITIONAL BENEFITS.—Section 1854(g) (as
redesignated by subsection (a)(1)) is amend-
ed—

(1) in paragraph (1)(A), by striking ‘‘Each
Medicare+Choice organization’ and insert-
ing “For years before 2005, each
Medicare+Choice organization’; and

(2) in paragraph (2), by striking “A
Medicare+Choice organization’ and insert-
ing “For years before 2005, a

Medicare+Choice organization”.

(d) LIMITATION ON ENROLLEE LIABILITY.—

(1) FOR BENEFITS UNDER PART E.—Section
1854(f)(1) (as redesignated by subsection
(a)(1)) is amended to read as follows:

‘(1) FOR ENHANCED MEDICARE BENEFITS.—
The sum of—

‘““(A) the Medicare+Choice monthly basic
beneficiary premium (multiplied by 12) and
the actuarial value of the deductibles, coin-
surance, and copayments (taking into ac-
count any reductions in cost-sharing de-
scribed in subsection (d)(1)(A)(ii)) applicable
on average to individuals enrolled under this
part with a Medicare+Choice plan described
in subparagraph (A) or (C) of section
1851(a)(2) of an organization with respect to
required Dbenefits described in section
1852(a)(1)(A) and any additional benefits de-
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scribed in subsection (a)(2)(A)(iii) for a year;
must equal

“(B) the actuarial value of the deductibles,
coinsurance, and copayments that would be
applicable on average to individuals who
have elected to receive enhanced medicare
benefits under part E if they were not mem-
bers of a Medicare+Choice organization for
the year (adjusted as determined appropriate
by the Secretary to account for geographic
differences and for plan cost and utilization
differences).”.

(2) FOR SUPPLEMENTAL BENEFITS.—Section
1854(f)(2) (as so redesignated) is amended to
read as follows:

‘(2) FOR SUPPLEMENTAL BENEFITS.—If the
Medicare+Choice organization provides to its
members enrolled under this part in a
Medicare+Choice plan described in subpara-
graph (A) or (C) of section 1851(a)(2) with re-
spect to supplemental benefits relating to
benefits under part E described in section
1852(a)(3)(A), the sum of the Medicare+Choice
monthly supplemental beneficiary premium
(multiplied by 12) charged and the actuarial
value of its deductibles, coinsurance, and co-
payments charged with respect to such bene-
fits for a year must equal the adjusted com-
munity rate (as defined in subsection (g)(3))
for such benefits for the year.”.

(e) PREMIUMS CHARGED; PREMIUM TERMI-
NOLOGY.—Section 1854(b) (42 U.S.C. 1395w-24)
is amended to read as follows:

““(b) MONTHLY PREMIUMS CHARGED.—

(1) IN GENERAL.—

““(A) COORDINATED CARE AND PRIVATE FEE-
FOR-SERVICE PLANS.—The monthly amount of
the premium charged to an individual en-
rolled in a Medicare+Choice plan (other than
an MSA plan) offered by a Medicare+Choice
organization shall be equal to the sum of the
following:

“(i) The Medicare+Choice monthly basic
beneficiary premium (if any).

‘‘(i1) The Medicare+Choice monthly supple-
mental beneficiary premium (if any).

‘‘(iii) The Medicare+Choice monthly obli-
gation for qualified prescription drug cov-
erage (if any).

“(B) MSA PLANS.—The rules under this
section that would have applied with respect
to an MSA plan if the 21st Century Medicare
Act had not been enacted shall continue to
apply to MSA plans after the date of enact-
ment of such Act.

‘“(2) PREMIUM TERMINOLOGY.—For purposes
of this part:

““(A) MEDICARE+CHOICE MONTHLY BASIC BEN-
EFICIARY PREMIUM.—The term
‘Medicare+Choice monthly basic beneficiary
premium’ means, with respect to a
Medicare+Choice plan, the amount required
to be charged under subsection (d)(2) for the
plan.

‘(B) MEDICARE+CHOICE MONTHLY OBLIGA-
TION FOR QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The term ‘Medicare+Choice month-
ly obligation for qualified prescription drug
coverage’ means, with respect to a
Medicare+Choice plan, the amount deter-
mined under section 1853(k)(3).

“(C) MEDICARE+CHOICE MONTHLY SUPPLE-
MENTAL BENEFICIARY PREMIUM.—The term
‘Medicare+Choice monthly supplemental
beneficiary premium’ means, with respect to
a Medicare+Choice plan, the amount re-
quired to be charged under subsection (f)(2)
for the plan, or, in the case of an MSA plan,
the amount filed under subsection (a)(3).

‘(D) MEDICARE+CHOICE MONTHLY MSA PRE-
MIUM.—The term ‘Medicare+Choice monthly
MSA premium’ means, with respect to a
Medicare+Choice plan, the amount of such
premium filed under subsection (a)(3) for the
plan.”.

(f) CONFORMING AMENDMENTS.—

(1) Section 1851(d)(2)(D) (42 U.S.C. 139%w-
21(d)(2)(D)) is amended by inserting ‘‘and

July 18, 2002

Medicare+Choice monthly obligation for
qualified prescription drug coverage’ after
‘“‘Medicare+Choice monthly basic and supple-
mental beneficiary premiums’’.

(2) Section 1851(g)(3)(B)(i) (42 U.S.C. 139%5w-
21(g)(3)(B)(1)) is amended by striking ‘‘any
Medicare+Choice monthly basic and supple-
mental beneficiary premiums’ and inserting
“‘any Medicare+Choice monthly basic bene-
ficiary premium, Medicare+Choice monthly
obligation for qualified prescription drug
coverage, Medicare+Choice monthly supple-
mental beneficiary premium,”’.

(3) Section 1852(c)(1)(F) (42 U.S.C. 139%5w-
22(c)(1)(F)) is amended to read as follows:

“(F) SUPPLEMENTAL BENEFITS.—Supple-
mental benefits available from the organiza-
tion offering the plan, including the supple-
mental benefits covered and the
Medicare+Choice monthly supplemental ben-
eficiary premium for such benefits.”.

(4) Section 1853(f)(1) (as redesignated by
section 3056(1)) is amended by striking ‘‘(as
defined in section 1854(b)(2)(C))”’ and insert-
ing ‘“(as defined in section 1854(b)(2)(D))”’.

(b) Section 1854(c) (42 U.S.C. 1395w—-24(c)) is
amended by striking ‘‘The Medicare+Choice
monthly basic and supplemental beneficiary
premium”’ and inserting “The
Medicare+Choice monthly basic beneficiary
premium, the Medicare+Choice monthly ob-
ligation for qualified prescription drug cov-
erage, or the Medicare+Choice monthly sup-
plemental beneficiary premium’’.

(6) Section 1854(e) (as redesignated by sub-
section (a)(1)) is amended by inserting ‘‘and
the Medicare+Choice monthly obligation for
qualified prescription drug coverage’ after
‘“‘Medicare+Choice monthly basic and supple-
mental beneficiary premiums’’.

(7) Section 1859(c)(4) (42 U.S.C.
28(c)(4)) is amended to read as follows:

‘“(4) MEDICARE+CHOICE MONTHLY BASIC BEN-
EFICIARY PREMIUM; MEDICARE+CHOICE MONTH-
LY OBLIGATION FOR QUALIFIED PRESCRIPTION
DRUG COVERAGE; MEDICARE+CHOICE MONTHLY
SUPPLEMENTAL BENEFICIARY PREMIUM.—The
terms ‘Medicare+Choice monthly basic bene-
ficiary premium’, ‘Medicare+Choice monthly
obligation for qualified prescription drug
coverage’, and ‘Medicare+Choice monthly
supplemental beneficiary premium’ are de-
fined in section 1854(b)(2).”.

SEC. 307. ELIGIBILITY, ELECTION, AND ENROLL-
MENT IN COMPETITIVE
MEDICARE+CHOICE PLANS.
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(a) ELIGIBILITY.—Section 1851(a)(3) is
amended to read as follows:

‘“(3) MEDICARE+CHOICE ELIGIBLE  INDI-
VIDUAL.—In this title, the term

‘Medicare+Choice eligible individual’ means
an individual who—

““(A) is entitled to benefits under part A
and enrolled under part B; and

‘“(B) has elected to receive enhanced medi-
care benefits under part E.”.

(b) ELECTIONS.—

(1) IN GENERAL.—Section 1851(a)(1)(A) is
amended by inserting ‘‘(including through
the election of enhanced medicare benefits
under part E) and, if elected by the bene-
ficiary and offered by the Medicare+Choice
plan, through the voluntary prescription
drug delivery program under part D’ after
“parts A and B”’.

(2) DEFAULT ELECTION.—Section 1851(c)(3)
(42 U.S.C. 1395w-21(c)(3)) is amended by in-
serting ‘‘to receive enhanced medicare bene-
fits under part E of the” after ‘‘deemed to
have chosen’.

(3) COVERAGE ELECTION PERIODS.—Section
1851(e)(1) (42 U.S.C. 1395w-21(e)(1)) is amended
by striking ‘‘entitled to benefits under part
A and enrolled under part B’ and inserting
“‘eligible to elect to receive enhanced medi-
care benefits under part E’’.
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(4) GUARANTEED ISSUANCE AND RENEWAL.—
Section 1851(g)(3)(C) (42 TU.S.C. 1395w—
21(2)(3)(C)) is amended—

(A) in clause (i), by inserting ‘‘elected to
receive enhanced medicare benefits under
part E of the’ after ‘‘deemed to have’’; and

(B) in clause (ii), by striking ‘‘deemed to
have chosen to change coverage to”’ and in-
serting ‘‘deemed to have elected to receive
enhanced medicare benefits under part E
through the”.

(5) EFFECT OF ELECTION OF
MEDICARE+CHOICE  PLAN  OPTION.—Section
1851(i) (42 U.S.C. 1395w-21(i)) is amended—

(A) in paragraph (1)—

(1) by striking ‘‘1853(g), 1853(h)’’ and insert-
ing ‘‘1853(h), 1853(i)”’; and

(ii) by inserting ‘‘(as modified under part
E)” after “‘parts A and B’’; and

(B) in paragraph (2), by striking ‘1853(e),
1853(g), 1853(h)”’ and inserting ‘1853(f),
1853(h), 1853(1)”.

(¢) PROVIDING INFORMATION TO PROMOTE IN-
FORMED CHOICE.—

(1) GENERAL INFORMATION ON BENEFITS.—
Section 1851(d)(3) (42 U.S.C. 1395w-21(d)(3)) is
amended—

(A) by striking subparagraph (A) and in-
serting the following:

‘“(A) BENEFITS UNDER ENHANCED MEDICARE
FEE-FOR-SERVICE PROGRAM OPTION.—A general
description of the enhanced medicare bene-
fits covered under the original medicare fee-
for-service program under parts A and B for
individuals who have elected to receive such
benefits under part E, including—

‘(i) covered items and services;

‘‘(ii) Dbeneficiary cost-sharing, such as
deductibles, coinsurance, and copayment
amounts; and

‘‘(iii) any beneficiary liability for balance
billing.”’;

(B) by redesignating subparagraphs (B)
through (E) as subparagraphs (C) through
(F), respectively;

(C) by inserting after subparagraph (A) the
following new subparagraph:

“(B) OUTPATIENT PRESCRIPTION DRUG COV-
ERAGE BENEFITS.—For Medicare+Choice eligi-
ble individuals who are enrolled under part
D, the information required under section
1860D—4 if the Medicare+Choice organization
elects to offer prescription drug coverage.’’;
and

(D) in subparagraph (D) (as redesignated by
subparagraph (B)), by inserting ‘‘(with the
enhanced medicare benefits under part E)”’
after ‘‘the original medicare fee-for-service
program’’.

(2) INFORMATION COMPARING PLAN OP-
TIONS.—Section 1851(d)(4) (42 U.S.C. 1395w—
21(d)(4)) is amended—

(A) in subparagraph (A), by adding at the
end the following new clause:

‘‘(ix) For Medicare+Choice eligible individ-
uals who are enrolled under part D, the com-
parative information described in section
1860D-4(b)(2) if the Medicare+Choice organi-
zation elects to offer prescription drug cov-
erage.”’; and

(B) in subparagraph (D), by inserting ‘‘with
respect to eligible beneficiaries who elect to
receive enhanced medicare benefits under
part E”’ after ‘‘under parts A and B”".

SEC. 308. BENEFITS AND BENEFICIARY PROTEC-
TIONS UNDER COMPETITIVE
MEDICARE+CHOICE PLANS.

(a) BASIC BENEFITS.—Section 1852(a) (42
U.S.C. 1395w—22(a)(1)(A)) is amended—

(1) in paragraph (1)—

(A) by striking subparagraph (A) and in-
serting the following new subparagraph:

‘“(A) those items and services (other than
hospice care) for which benefits are available
under parts A and B to individuals residing
in the area served by the plan and who have
elected to receive enhanced medicare bene-
fits under part E;”’;
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(B) by redesignating subparagraph (B) as
subparagraph (C);

(C) by inserting after subparagraph (A) the
following new subparagraph:

‘(B) if the Medicare+Choice organization
elects to offer prescription drug coverage,
prescription drug coverage under part D to
individuals who are enrolled under that part
and who reside in the area served by the
plan; and’’; and

(D) in subparagraph (C) (as redesignated by
paragraph (2)), by striking ‘‘1854(f)(1)(A)”’ and
inserting ‘‘1854(d)(1)’’;

(2) in paragraph (2), by striking ‘‘parts A
and B (including any balance billing per-
mitted under such parts’ and inserting ‘‘part
E (including any balance billing permitted
under such part’’;

(3) in paragraph (3), by adding at the end
the following new subparagraph:

‘(D) REQUIREMENT OF ENROLLMENT IN PART
D TO RECEIVE PRESCRIPTION DRUG BENEFITS.—
Notwithstanding the preceding provisions of
this paragraph, the Secretary may not ap-
prove any supplemental health care benefit
that provides for the coverage of any pre-
scription drug (other than that required
under part E).”’; and

(4) in paragraph (5), by striking ‘‘Health
Care Financing Administration’” and insert-
ing ‘“Medicare Competitive Agency’’ in the
flush matter following subparagraph (B).

(b) ESRD ANTIDISCRIMINATION.—Section
1852(b)(1) (42 U.S.C. 1395w-22(b)(1)) is amended
to read as follows:

‘(1) BENEFICIARIES.—A Medicare+Choice
organization may not deny, limit, or condi-
tion the coverage or provision of benefits
under this part, for individuals permitted to
be enrolled with the organization under this
part, based on any health status-related fac-
tor described in section 2702(a)(1) of the Pub-
lic Health Service Act.”.

(c) DISCLOSURE REQUIREMENTS.—Section
1852(c)(1)(B) (42 U.S.C. 1395w-22(c)(1)(B)) is
amended by striking ‘‘section 1851(d)(3)(A)”’
and inserting ‘‘subparagraphs (A) and (B) of
section 1851(d)(3)”.

(d) ASSURING ACCESS TO SERVICES IN
MEDICARE+CHOICE PRIVATE FEE-FOR-SERVICE
PLANS.—Section 1852(d)(4)(A) is amended by
striking ‘“‘part A, part B, or both, for such
services, or”’ and inserting ‘‘part E for such
services (and, if the Medicare+Choice organi-
zation elects to offer prescription drug cov-
erage, that are not less than the payment
rates provided under part D for such services
for Medicare+Choice eligible individuals en-
rolled under that part); or’.

(e) INFORMATION ON BENEFICIARY LIABILITY
FOR MEDICARE+CHOICE PRIVATE FEE-FOR-
SERVICE PLANS.—Section 1852(k)(2)(C)(1) (42
U.S.C. 139%w-22(k)(2)(C)(1)) is amended by
striking “parts A and B’ and inserting ‘‘part
E, under part D for individuals enrolled
under that part (if the Medicare+Choice or-
ganization elects to offer prescription drug
coverage),”’.

SEC. 309. PAYMENTS TO MEDICARE+CHOICE OR-
GANIZATIONS FOR ENHANCED MEDI-
CARE BENEFITS UNDER PART E
BASED ON RISK-ADJUSTED BIDS.

(a) IN GENERAL.—Section 1853(a)(1)(A) (42
U.S.C. 1395w-23(a)(1)(A)) is amended to read
as follows:

‘(1) MONTHLY PAYMENTS.—Under a con-
tract under section 1857 and subject to sub-
sections (f), (h), and (j) and section 1859(e)(4),
the Secretary shall make, to each
Medicare+Choice organization, with respect
to coverage of an individual for a month
under this part in a Medicare+Choice pay-
ment area, separate monthly payments with
respect to—

‘“(A) enhanced medicare benefits under
part E in accordance with subsection (d); and

‘(B) if the Medicare+Choice organization
elects to offer prescription drug coverage,
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benefits under part D in accordance with
subsection (k) for individuals enrolled under
that part.”.

(b) CONFORMING AMENDMENT.—Section
1853(g)(1)(A) (42 U.S.C. 1395w-23(g2)(1)(A)) is
amended by inserting ‘‘as part of the en-
hanced medicare benefits elected under part
E of” before ‘‘the original medicare fee-for-
service program option’’.

SEC. 310. SEPARATE PAYMENTS TO
MEDICARE+CHOICE ORGANIZATIONS
FOR PART D BENEFITS.

(a) IN GENERAL.—Section 1853 (42 U.S.C.
1395w—27) is amended by adding at the end
the following new subsection:

(k) AVAILABILITY OF PRESCRIPTION DRUG
BENEFITS.—

‘(1) SCOPE OF PRESCRIPTION DRUG BENE-
FITS.—

“(A) AVAILABILITY OF STANDARD COV-
ERAGE.—If a Medicare+Choice organization
elects to offer prescription drug coverage
under a Medicare+Choice plan, such organi-
zation shall make such coverage (other than
that required under part E) available to each
enrollee under that plan who is also enrolled
under part D that includes only standard
coverage and that meets the requirements of
this subsection.

‘“(B) ADDITIONAL QUALIFIED PRESCRIPTION
DRUG COVERAGE.—In addition to the standard
coverage option made available to each en-
rollee under paragraph 1), a
Medicare+Choice plan may make available
to each enrollee that is also enrolled under
part D, other qualified prescription drug cov-
erage (other than that required under part E)
that meets the requirements of this sub-
section under a Medicare+Choice plan of-
fered under this part.

¢(C) REQUIREMENT OF ENROLLMENT IN PART
D TO RECEIVE PRESCRIPTION DRUG BENEFITS.—
A Medicare+Choice organization may not
provide for the coverage of any prescription
drugs (other than that required under part E)
to an enrollee unless that enrollee is also en-
rolled under part D.

¢(2) PAYMENT OF FULL AMOUNT OF PREMIUM
TO ORGANIZATIONS FOR QUALIFIED PRESCRIP-
TION DRUG COVERAGE.—For each year (begin-
ning with 2005), the Secretary shall pay to
each Medicare+Choice organization offering
a Medicare+Choice plan that provides quali-
fied prescription drug coverage in which a
Medicare+Choice eligible individual is en-
rolled, an amount equal to the full amount
of the monthly premium submitted under
section 1854(a)(2)(B) on behalf of each such
individual enrolled in such plan for the year,
as adjusted using the risk adjusters that
apply to the standard coverage under section
1853(b)(4)(B).

¢(3) AMOUNT OF MEDICARE+CHOICE MONTHLY
OBLIGATION FOR QUALIFIED PRESCRIPTION DRUG
COVERAGE.—In the case of a Medicare+Choice
eligible individual receiving qualified pre-
scription drug coverage under a
Medicare+Choice plan, the obligation for
qualified prescription drug coverage of such
individual in a year shall be determined as
follows:

“(A) PREMIUMS EQUAL TO THE MONTHLY NA-
TIONAL AVERAGE.—If the amount of the
monthly premium for qualified prescription
drug coverage submitted under section
1854(a)(2)(B) for the plan for the year is equal
to the monthly national average premium
(as computed under section 1860D-15) for the
year, the monthly obligation of the indi-
vidual in that year shall be an amount equal
to the applicable percent (as defined in sec-
tion 1860D-17(c)) of the amount of the month-
1y national average premium.

‘(B) PREMIUMS THAT ARE LESS THAN THE
MONTHLY NATIONAL AVERAGE.—If the amount
of the monthly premium for qualified pre-
scription drug coverage submitted under sec-
tion 1854(a)(2)(B) for the plan for the year is
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less than the monthly national average pre-
mium (as computed under section 1860D-15)
for the year, the monthly obligation of the
individual in that year shall be an amount
equal to—

‘(i) the applicable percent (as defined in
section 1860D-17(c)) of the amount of the
monthly national average premium; minus

‘“(ii) the amount by which the monthly na-
tional average premium exceeds the amount
of the premium submitted under section
1854(a)(2)(B).

“(C) PREMIUMS THAT ARE GREATER THAN
THE MONTHLY NATIONAL AVERAGE.—If the
amount of the monthly premium for quali-
fied prescription drug coverage submitted
under section 1854(a)(2)(B) for the plan for
the year exceeds the monthly national aver-
age premium (as computed under section
1860D-15) for the year, the monthly obliga-
tion of the individual in that year shall be an
amount equal to the sum of—

‘(i) the applicable percent (as defined in
section 1860D-17(c)) of the amount of the
monthly national average premium; plus

¢“(ii) the amount by which the premium
submitted under section 1854(a)(2)(B) exceeds
the amount of the monthly national average
premium.

‘(4) COLLECTION OF MEDICARE+CHOICE
MONTHLY OBLIGATION FOR QUALIFIED PRE-
SCRIPTION DRUG COVERAGE.—The provisions of
section 1860D-18, including subsection (b) of
such section, shall apply to the amount of
the monthly premium required to be paid by
a Medicare+Choice eligible individual receiv-
ing qualified prescription drug coverage
under a Medicare+Choice plan (as deter-
mined under paragraph (3)) in the same man-
ner as such provisions apply to the monthly
beneficiary obligation required to be paid by
an eligible beneficiary enrolled in a Medicare
Prescription Drug plan.

¢“(6) COMPLIANCE WITH ADDITIONAL BENE-
FICIARY PROTECTIONS.—With respect to the
offering of qualified prescription drug cov-
erage by a Medicare+Choice organization
under a Medicare+Choice plan, the organiza-
tion and plan shall meet the requirements of
section 1860D-5, including requirements re-
lating to information dissemination and
grievance and appeals, in the same manner
as they apply to an eligible entity and a
Medicare Prescription Drug plan under part
D. The Secretary shall waive such require-
ments to the extent the Secretary deter-
mines that such requirements duplicate re-
quirements otherwise applicable to the orga-
nization or plan under this part.

‘“(6) COVERAGE OF PRESCRIPTION DRUGS FOR
ENROLLEES IN PLANS THAT DO NOT OFFER PRE-
SCRIPTION DRUG COVERAGE.—If an individual
who is enrolled under part D is enrolled in a
Medicare+Choice plan that does not offer
prescription drug coverage, such individual
shall be permitted to enroll for prescription
drug coverage under such part in the same
manner as if such individual was not en-
rolled in a Medicare+Choice plan.

“(T) AVAILABILITY OF PREMIUM SUBSIDY AND
COST-SHARING REDUCTIONS FOR LOW-INCOME
ENROLLEES.—For provisions—

“‘(A) providing premium subsidies and cost-
sharing reductions for low-income individ-
uals receiving qualified prescription drug
coverage through a Medicare+Choice plan,
see section 1860D-19; and

‘(B) providing a Medicare+Choice organi-
zation with insurance subsidy payments for
providing qualified prescription drug cov-
erage through a Medicare+Choice plan, see
section 1860D-20.

‘(8) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE; STANDARD COVERAGE.—For purposes
of this part, the terms ‘qualified prescription
drug coverage’ and ‘standard coverage’ have
the meanings given such terms in paragraphs
(9) and (10), respectively, of section 1860D.”".
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(b) SANCTIONS FOR IMPROPER PRESCRIPTION
DrUG COVERAGE.—Section 1857(g)(1) (42
U.S.C. 139%5w-27(g)(1)) is amended—

(1) in subparagraph (F), by striking ‘‘or
after the semicolon at the end;

(2) in subparagraph (G), by adding ‘‘or”
after the semicolon at the end; and

(3) by adding at the end the following new
subparagraph:

‘“(H) charges any individual an amount in
excess of the Medicare+Choice monthly obli-
gation for qualified prescription drug cov-
erage under section 1853(k)(3), provides cov-
erage for prescription drugs that is not
qualified prescription drug coverage (as de-
fined in section 1853(k)(7)), offers prescrip-
tion drug coverage, but does not make stand-
ard prescription drug coverage available (as
defined in such section), or provides coverage
for prescription drugs (other than those cov-
ered under part E) to an individual who is
not enrolled under part D;”’.

SEC. 311. ADMINISTRATION BY THE MEDICARE
COMPETITIVE AGENCY.

On and after January 1, 2005, the
Medicare+Choice program under part C of
title XVIII of the Social Security Act shall
be administered by the Medicare Competi-
tive Agency in accordance with subpart 3 of
part D of such title (as added by section 101),
and, in accordance with section 1860D-
25(c)(3)(C) of such Act (as added by section
101), each reference to the Secretary made in
this title, or the amendments made by this
title, shall be deemed to be a reference to the
Administrator of the Medicare Competitive

Agency.

SEC. 312. CONTINUED CALCULATION OF ANNUAL
MEDICARE+CHOICE CAPITATION
RATES.

(a) CONTINUED CALCULATION.—

(1) IN GENERAL.—Section 1853(c) (as amend-
ed by subsection (b)) is amended by adding at
the end the following new paragraph:

‘“(7) TRANSITION TO MEDICARE+CHOICE COM-
PETITION.—

‘““(A) IN GENERAL.—For each year (begin-
ning with 2005) payments to
Medicare+Choice plans shall not be com-
puted under this subsection, but instead
shall be based on the payment amount deter-
mined under subsection (d).

¢“(B) CONTINUED CALCULATION OF CAPITATION
RATES.—For each year (beginning with 2004)
the Secretary shall calculate and publish the
annual Medicare+Choice capitation rates
under this subsection and shall use the an-
nual Medicare+Choice capitation rate deter-
mined under subsection (¢)(1)(B) for purposes
of determining the benchmark amount under
subsection (a)(4).”.

2) CONFORMING AMENDMENT.—Section
1853(c)(1) (42 U.S.C. 1395w-23(c)(1)) is amended
by striking ‘‘For purposes of this part, sub-
ject to paragraphs (6)(C) and (7),” and insert-
ing ‘“‘For purposes of making payments under
this part for years before 2004 and for pur-
poses of calculating the annual
Medicare+Choice capitation rates under
paragraph (7) beginning with such year, sub-
ject to paragraph (6)(C),”” in the matter pre-
ceding subparagraph (A).

(b) INCLUSION OF COSTS OF VA AND DoOD
MILITARY FACILITY SERVICES IN CONTINUED
CALCULATION.—Section 1853(c) (42 U.S.C.
1395w—23(¢)), as amended by subsection (a)(1),
is amended by adding at the end the fol-
lowing new paragraph:

‘(8) INCLUSION OF COSTS OF VA AND DOD
MILITARY FACILITY SERVICES TO MEDICARE-ELI-
GIBLE BENEFICIARIES.—For purposes of deter-
mining the blended capitation rate under
subparagraph (A) of paragraph (1) and the
minimum percentage increase under sub-
paragraph (C) of such paragraph for a year,
the annual per capita rate of payment for
1997 determined under section 1876(a)(1)(C)
shall be adjusted to include in such rate, to
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the extent practicable, the Secretary’s esti-
mate, on a per capita basis, of the amount of
additional payments that would have been
made in the area involved under this title if
individuals entitled to benefits under this
title had not received services from facilities
of the Department of Veterans Affairs or the
Department of Defense.”.
SEC. 313. FIVE-YEAR EXTENSION OF MEDICARE
COST CONTRACTS.

(a) IN GENERAL.—Section 1876(h)(5)(C) (42
U.S.C. 1395mm(h)(5)(C)), as redesignated by
section 634(1) of BIPA (114 Stat. 2763A-568), is

amended by striking 2004 and inserting
2009,
(b) EFFECTIVE DATE.—The amendment

made by subsection (a) shall take effect on
the date of enactment of this Act.
SEC. 314. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in sec-
tion 306(b)(1)(B), section 313(b), and sub-
section (b), the amendments made by this
title shall apply to plan years beginning on
and after January 1, 2005.

(b) MEDICARE+CHOICE MSA PLANS.—Not-
withstanding any provision of this title, the
Secretary shall apply the payment and other
rules that apply with respect to an MSA plan
described in section 1851(a)(2)(B) of the So-
cial Security Act (42 U.S.C. 1395w-21(a)(2)(B))
as if this title had not been enacted.

SA 4311. Mr. REID (for Mr. WYDEN
(for himself and Mr. ALLEN) proposed
an amendment to the bill S. 2037, to
mobilize technology and science ex-
perts to respond quickly to the threats
posed by terrorist attacks and other
emergencies, by providing for the es-
tablishment of a national emergency
technology guard, a technology reli-
ability advisory board, and a center for
evaluating antiterrorism and disaster
response technology within the Na-
tional Institute of Standards and Tech-
nology; as follows:

On page 26, line 19, after the period, insert
“In completing the report, representatives of
the commercial wireless industry shall be
consulted, particularly to the extent that
the report addresses commercial wireless
systems.”.

On page 26, strike lines 22 and 23, and in-
sert the following:

(1) developing a system of priority access
for certain governmental officials to existing
commercial wireless systems, and the im-
pact such a priority access system would
have on both emergency communications ca-
pability and consumer access to commercial
wireless services;

———

AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Ms. STABENOW. Mr. President, I ask
unanimous consent that the Com-
mittee on Agriculture, Nutrition, and
Forestry Subcommittee on Production
and Price Competitiveness be author-
ized to conduct a hearing on July 18,
2002 in SR-3328A at 2:00 p.m. The pur-
pose of this hearing will be to discuss
S. 532, the Pesticide Harmonization
Act.

THE PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION

Ms. STABENOW. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
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