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diminishes the quality of justice within a 
Circuit.

Last, former U.S. Senator Mark O. 
Hatfield, State of Oregon:

The increased likelihood of intracircuit 
conflicts is an important justification for 
splitting the court.

These are gentlemen who have re-
viewed this issue and evaluated it ob-
jectively on its merits. 

We see here the Supreme Court 
agrees that reform is needed. Here is a 
quote from Justice Scalia:

The disproportionate segment of this 
court’s discretionary docket that is consist-
ently devoted to reviewing ninth circuit 
judgments, and reversing them by lop-sided 
margins, suggests that this error-reduction 
function is not being performed effectively.

That is a pretty strong statement on 
the manner in which the Ninth Circuit 
has been conducting itself. As the ref-
erence is from Justice Scalia, he cites 
a disproportionate segment of the Su-
preme Court’s discretionary docket 
that is devoted to reviewing Ninth Cir-
cuit judgments reversing them by lop-
sided margins. That is certainly a cri-
tique against the Ninth Circuit’s per-
formance. 

Supreme Court Justice Sandra Day 
O’Connor:

With respect to the ninth circuit in par-
ticular, in my view the circuit is simply too 
large.

Finally, Supreme Court Justice John 
Paul Stevens:

In my opinion, the arguments in favor of 
dividing the circuit into either two or three 
smaller circuits overwhelmingly outweigh 
the single serious objection to such a change.

So there you have three Justices in-
dicating that in their opinion the court 
is too large, there have been too many 
reversals coming to the Supreme 
Court. It is the criticism of the func-
tion of the court. 

Let me continue because I think it is 
important to reflect on just what these 
figures are, relative to the filings and 
the increase. The number of filings 
continues to increase in the Ninth, 
from 8,415 in 1995 to 9,070 in 1998, and 
now 10,342 in the year 2001. We have 
seen the chart with the caseloads in-
creasing. Here is a vivid comparison of 
the years, as this caseload jumps, par-
ticularly from 2000 to 2001, as one can 
see, in the red. 

The ever increasing, expanding dock-
et in the Ninth Circuit creates an in-
herent difficultly in keeping abreast of 
legal developments within its own ju-
risdiction, rendering inconsistency in 
constitutional interpretation within 
the court. Interestingly, the statistical 
opportunities for inconsistency on a 28-
panel court calculate out to about 3,276 
combinations of panels that could re-
solve any given issue. 

I have had conversations with judges 
on the Ninth Circuit who have indi-
cated the caseload is such that it is im-
possible for them to communicate 
among themselves on the activities 
going on within the court, as opposed 
to the usual process of judges having 
an opportunity to review other judges’ 

opinions. As a consequence, the case-
load is simply too big to allow, not for 
leisure, but it is a necessity, given the 
manner in which judges reflect upon 
their observation. 

I would like to point out to my col-
leagues an article from the June 30 
New York Times entitled ‘‘Court That 
Ruled on Pledge Often Runs Afoul of 
Justices.’’ I would like to read high-
lights. Obviously, there is too much 
material in it, but specifically I quote:
. . . judges on the court said that they did 
not have time to read all of the decisions it 
issued. 

According to the commission’s 1998 report, 
57 percent of judges in the Ninth Circuit, 
compared with 86 percent of federal appeals 
court judges elsewhere, said they read most 
or all of their court’s decisions.

That does not take place in the Ninth 
Circuit.

Critics say the Ninth Circuit’s procedure 
for full-court review accounts for much of 
the reversal rate. All other circuits sit as 
one to hear full-court, or en banc, cases. The 
Ninth Circuit sits in panels of 11. 

The procedure injects randomness into de-
cisions. If a case is decided 6 to 5, there is no 
reason to think it represents the views of the 
majority of the court’s 23 active members. 

Critics say the Ninth Circuit’s procedure 
for full-court review accounts for much of 
the reversal rate. All other circuits sit as 
one to hear full-court, or en banc, cases. The 
Ninth Circuit sits in panels of 11. 

The procedure injects randomness into de-
cisions. If a case is decided 6 to 5, there is no 
reason to think it represents the views of the 
majority of the court’s 23 active members.

One only needs to review the appall-
ingly high reversal rate of Ninth Cir-
cuit cases to appreciate the severity of 
the problem. 

During the 1995–1996 session, the Su-
preme Court overturned an astounding 
83 percent of the cases heard from the 
Ninth Circuit—83 percent, Mr. Presi-
dent, a figure which is 30 percent high-
er than the national average reversal 
rate. 

In the 1996–97 session alone, an as-
tounding 95 percent of its cases re-
viewed by the Supreme Court were 
overturned. This number should raise 
more than a few eyebrows. 

A split in the circuit would enable a 
more complete and sound review, 
thereby reducing the circuit’s rate of 
reversal before the Supreme Court. 

The uniqueness of the Northwest can-
not be overstated. An effective appel-
late process demands mastery of State 
law and State issues relative to geo-
graphic land mass, population, native 
cultures that are unique to the rel-
evant region, and particularly public 
land issues. 

Presently, California is responsible 
for almost 50 percent of the appellate 
court’s filings, which means that Cali-
fornia judges and California judicial 
philosophy dominate judicial decisions 
on issues that are fundamentally 
unique to the Pacific Northwest. 

Let me show on this chart the spe-
cifics of where all the cases come from. 
Nearly half of them—46 percent—come 
from California; Arizona, 7 percent; 
Alaska 1.3 percent; Hawaii, 1.9 percent; 
Idaho, Montana, Nevada, 5.6 percent. 

Clearly, you see the significant over-
whelming evidence that most of the 
cases, of course, are from California. 

As a consequence, this need for great-
er regional representation is dem-
onstrated by the fact that the east 
coast of the United States is composed 
of five Federal circuits. I wonder what 
the justification for that was. Clearly, 
it was justified in the sense of good ju-
dicial decision. But here we have on 
the west coast one court. The division 
of the Ninth Circuit would enable 
judges, lawyers, and parties to master 
a more manageable and predictable 
universe of relevant case law. 

Establishing a circuit comprised 
solely of States in the West would ad-
here certainly to congressional intent. 
Alaska, Washington, Oregon, Hawaii, 
Idaho, and perhaps Nevada—although I 
understand Nevada, in the minds of 
some, is in the State of California. In 
any event, we share similar land-based 
populations and economics. Each State 
contains a high percentage of public 
land, a fairly comparable population, is 
financially dependent on tourism and 
is blessed with an abundance of natural 
resources. 

In conclusion, while I may believe 
even more sweeping changes are in 
order, I strongly urge that this body 
address the crisis in our judiciary sys-
tem. It is the 54 million residents of 
the Ninth Circuit who suffer from our 
inaction. These Americans wait years 
before their cases are heard, and, after 
those unreasonable delays, justice may 
not even be served by an overstretched 
and out of touch judiciary. 

Congress has known about the prob-
lem in the Ninth Circuit for a long 
time. Justice has been delayed too 
long. The time for reform has come. I 
urge action on this legislation. I will be 
offering it on every bill until we obtain 
a vote on this issue. 

I thank the Chair. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Jersey is recognized. 
Mr. CORZINE. Thank you, Mr. Presi-

dent. 
f 

ECONOMIC SECURITY FOR ALL 
AMERICANS 

Mr. CORZINE. Mr. President, today I 
want to talk about the corporate scan-
dals and financial problems we have 
been experiencing, and discuss how 
these problems highlight the impor-
tance of keeping the ‘‘security’’ in So-
cial Security. 

Last week, American financial mar-
kets plunged dramatically in response 
to the ongoing litany of corporate 
scandal and earnings restatements. 
The New York Times called the current 
21⁄2-year slide in the stock market the 
‘‘worst bear market in a generation.’’ 
For ordinary investors, retirees, and 
near-retirees—last week, and certainly 
the year—the post-bubble environment 
has been a financial nightmare. What 
felt like a hard-earned, secure retire-
ment for many became an open ques-
tion filled with uncertainty for many 

VerDate Jun 13 2002 05:13 Jul 16, 2002 Jkt 099060 PO 00000 Frm 00004 Fmt 4624 Sfmt 0634 E:\CR\FM\G15JY6.011 pfrm17 PsN: S15PT1

July 16, 2002 



CONGRESSIONAL RECORD — SENATE S6733July 15, 2002
Americans. People are feeling com-
pelled to go back to work and evaluate 
when they will retire, continue their 
careers, or cut back on their standard 
of living. They are experiencing a real 
sense of economic insecurity. 

U.S. equity markets have lost nearly 
$7.5 trillion since the peak of the mar-
ket—that is a mind-boggling number, 
frankly—and roughly $2.5 trillion in 
market value has been lost this year 
alone. 

That loss has created a profound 
sense of insecurity among American 
families. We are seeing it in the real 
economy, we are seeing it in consumer 
confidence, and in a whole series of 
measures. 

Trees don’t grow to the sky. We 
sometimes lost track of that in the 
1990s. Markets will not fall to zero ei-
ther. But markets pose real risk and 
real challenges to the economic secu-
rity of all Americans. That is, of 
course, why we must pass the account-
ing reform measure before the Senate, 
the Investor Protection Act. I hope we 
will do that today. We must also stand 
firm on the principles and elements of 
this legislation as we continue in the 
conference committee, which will try 
to piece together this strong piece of 
reform legislation with a fairly weak 
and tepid response in the House. 

Obviously, investors are deeply af-
fected by the wave of corporate scan-
dals and financial restatements that 
infect too much of the corporate world: 
The so-called Enron Syndrome, 
WorldCom, Global Crossing, to 
Adelphia—the litany goes on, and, un-
fortunately, appears to be lengthening. 
I think we may just be at the head of 
this wave. 

What we have is not merely a few bad 
apples but a systemic breakdown—a 
breakdown in our accounting system, a 
breakdown in our auditing structures, 
and, more fundamentally, a breakdown 
in the trust that is the foundation of 
our entire market-based economic sys-
tem—trust in our corporate leadership 
and trust in the truthfulness of their 
word. 

As a former businessman and a CEO, 
I must say I am ashamed of this wave 
of corporate corruption. As a Senator, 
I am appalled at the continuing at-
tempt of some lobbyists and too many 
in public office to substitute a token 
response for a strong and effective gov-
ernmental response. 

Frankly, I was disappointed with 
President Bush’s response last week, 
which was long on rhetoric and short 
on reform. Nothing was really said 
about the accounting industry con-
flicts, the conflicts with regard to re-
search in investment banks, as Attor-
ney General Spitzer has brought to 
light, the expensing of options, or 
about many other serious steps that 
will be needed to restore public con-
fidence. 

The President also failed to face up 
to the urgent need for major strength-
ening of the SEC, which today is dras-
tically outgunned in the battle against 

corporate fraud. We need not define the 
SEC by who is leading the SEC, but we 
need to make sure we speak to the 
scope of the resources they have and 
the tools they have to deal with the 
issues that are involved in problems 
that have led to the crisis of consumer 
confidence that we have today. 

Many of my colleagues have ex-
pressed similar concerns in recent 
days, and I believe the American peo-
ple are watching us closely today, and 
will see how this process unfolds as the 
107th Congress proceeds to completion, 
and whether we can put this strong re-
form legislation on the President’s 
desk not only by passing a strong bill 
in the Senate but by making sure that 
when we get to conference, we put the 
public’s interest ahead of special inter-
ests. 

With that said, there is another very 
important question that is reinforced 
by these events. It is really where the 
dots connect and what I will focus on 
today. That is something I have been 
speaking about often here on the 
floor—the implications of a market 
meltdown and the President’s drive to 
move toward the privatization of So-
cial Security. 

For anyone who has any doubt about 
the importance of providing a guaran-
teed safety net—a bedrock safety net—
for America’s retirees, recent events 
prove how that is absolutely necessary. 

In just the past week, millions of 
Americans have seen the value of their 
401(k)s plunge dramatically. For some, 
this decline will mean their retirement 
will have to be delayed. For others al-
ready retired, it will bring a real de-
cline in their standard of living. I have 
read about and talked to people who 
will have to return to work. And for 
millions of Americans, recent events 
have highlighted the risk of relying on 
the stock market as the primary guar-
antor of retirement security. 

We have always talked in this Nation 
about a three-legged stool to support 
people in their retirement: Certainly, 
individual savings, and some of that 
undoubtedly is well spent in the stock 
market; then there are pension benefits 
that are provided by employers; and 
then there has always been this bed-
rock of Social Security. That is the 
three-legged stool.

I think we need to make sure we re-
inforce that fundamental leg, Social 
Security. The purpose of Social Secu-
rity is to ensure, despite the inherent 
uncertainties of the marketplace, that 
retirees who have contributed to our 
Nation will be guaranteed a basic level 
of retirement income. In other words, 
the Social Security system guarantees 
a degree of certainty, a certainty that 
will give people that sense of security. 

Privatizing the program, as the Bush 
Social Security Commission has pro-
posed, will undermine that security 
and tear apart a program that has been 
successful—enormously successful—for 
the American people for over 70 years. 
In fact, we have gone from where we 
had more than 50 percent of the Amer-

ican population retired and living in 
poverty down to almost 10 percent in 
recent years. In my view, moving away 
from that would be a mistake. 

For 50 percent of working Americans, 
the whole of their retirement security 
is Social Security; they have no other 
means of retirement security. And for 
about 70 percent, the primary means of 
their retirement security is Social Se-
curity. So we are really talking about 
putting at risk something that I think 
is very vital for most Americans. 

Ever since Franklin Roosevelt signed 
it into law, Social Security has been 
critically important for our Nation’s 
seniors. Its importance has grown even 
more in recent years. That is because 
fewer and fewer Americans now have 
access to traditional defined-benefit 
pension plans. Those plans have de-
clined from 175,000 programs in 1983 to 
just about 50,000 programs today. There 
has been a dramatic decline in these 
defined-benefit programs—ones that 
were secure. Increasingly, companies 
have switched from traditional plans, 
under which the company bears the in-
vestment risks, to defined-contribution 
plans, under which workers and retir-
ees are themselves the risk takers—
market risk takers. 

Proponents of privatizing Social Se-
curity would compound those defined-
contribution or 401(k) market risks by 
making Social Security benefits equal-
ly dependent on the uncertainties of 
the stock market. In my view, that 
would be a cruel betrayal of America’s 
senior citizens and a denial of the 
promise of Social Security. 

Consider what has happened to the 
employees at MCI. MCI is another tele-
communications company that was 
merged into WorldCom about 21⁄2 years 
ago. Before the takeover by WorldCom, 
MCI maintained a traditional defined-
benefit plan; that is, the retirement se-
curity risks were borne by MCI and 
guaranteed by a Government institu-
tion called the Pension Benefit Guar-
anty Corporation. But that plan was 
abolished after WorldCom merged, ex-
cept, by the way, for senior manage-
ment; they continued to have defined-
benefit programs for their retirements. 
Instead, MCI employees, as most 
WorldCom employees, were offered 
only one type of retirement program, a 
401(k) plan. 

I am not against 401(k) plans. They 
are a great idea for an additional ele-
ment, on top of Social Security, a 
guaranteed benefit. But I think when 
we mix apples and oranges, we under-
mine economic security for Americans. 

By the end of 1999, over 103,000 work-
ers and retirees participated in this 
WorldCom 401(k) program. Their ac-
counts at that time held more than $1.1 
billion of WorldCom stock, about one-
third of the plan’s assets. At that time, 
the stock was worth $54 a share. 

Today, that stock and their retire-
ment funds are almost worthless. And 
we read in the paper today that 
WorldCom is about to file its bank-
ruptcy petitions. After WorldCom’s

VerDate Jun 13 2002 04:53 Jul 16, 2002 Jkt 099060 PO 00000 Frm 00005 Fmt 4624 Sfmt 0634 E:\CR\FM\G15JY6.013 pfrm17 PsN: S15PT1

July 16, 2002 



CONGRESSIONAL RECORD — SENATES6734 July 15, 2002
massive accounting scam, the stock is 
not at $54 a share but 3 cents a share. 
The WorldCom stock in WorldCom 
401(k) plans is not worth $1.1 billion, 
but it is now worth $20 million. 

By the way, the 401(k) plan isn’t 
guaranteed by the Pension Benefit 
Guaranty Corporation. It is actually 
imposing a cruel reduction in the secu-
rity of all those 104,000 folks. I say, as 
an aside, this situation certainly ar-
gues for diversification in pension 
plans as well. The WorldCom plan 
started with about one-third con-
centration in WorldCom stock. It now 
has less than 1 percent in the 
WorldCom stock, but that is just be-
cause of the loss of value. It is really a 
very difficult situation for a lot of 
working Americans. 

These are not just numbers or ab-
stract entries on a corporate balance 
sheet or somebody’s notification of 
what their 401(k) plan returns are, they 
represent the destruction of people’s 
hopes and dreams for a secure retire-
ment life, after working responsibly 
and contributing responsibly to their 
retirement. 

Last week we had one WorldCom em-
ployee say: 

I put all my money in WorldCom stock, 
and I’m pretty sure I’ve lost everything. I 
knew what happened at Enron, but I thought 
we [at WorldCom] were different. 

Management told them they were dif-
ferent, and, as most people, employees 
trusted the executives they worked for 
and wanted to be proud of their com-
pany and its leadership. 

The experience of WorldCom employ-
ees, and those of hundreds of other 
companies—some of them, by the way, 
not falling prey to the whims of fraud 
but just simply market realities—
shows that diversification is an abso-
lute essential in pension reform. I hope 
we have that debate also on the floor. 

When retirees lose all their money 
through no fault of their own, when 
nothing is left in their retirement port-
folio, one thing, and one thing only, 
stands in the way of total economic 
devastation. Social Security. Because 
no matter the state of the stock mar-
ket, Social Security is always there—
not with enough to live in luxury but 
enough to make a real difference for 
millions who have little or no savings 
on which to rely. Social Security is the 
ultimate safety net. We must not let 
the administration shred it. 

Privatization schemes would irre-
sponsibly gamble with the guarantee of 
security for retirees, present and fu-
ture. The average Social Security ben-
efit last year was only about $10,000 a 
year—not the princely sums received 
by executives who have failed their 
companies—and not enough in some 
parts of our country to have a secure 
retirement. In New Jersey, for in-
stance, $10,000 a year can only get you 
so far given the high cost of living in 
our part of the country. 

Yet President Bush’s Social Security 
Commission called for substantial cuts 
in guaranteed benefits. Cuts for some 

workers would amount to 25 percent 
and future cuts could exceed 45 per-
cent. If anyone wants to apologize for 
privatization by disputing these num-
bers, I just encourage them to read the 
report of the nonpartisan actuaries at 
the Social Security Administration 
themselves. For more evidence, let me 
refer you to the recent economic anal-
ysis by Professor Peter Diamond of 
MIT and Dr. Peter Orszag of the Brook-
ings Institution. 

The Bush Commission parades its 
proposals as promoting choice. But if 
the Bush privatization plans were ever 
approved, seniors would have no 
choice. Their benefits would be cut. 
They would be cut if they shifted to 
privatized accounts, and they would be 
cut if they did not. The only choice is 
this: If they opted for privatized ac-
counts, their guaranteed benefits 
would be cut more deeply. 

The effective destruction of Social 
Security’s guaranteed benefits rec-
ommended by the Bush Commission is 
bad economics and bad social policy. 
Fifty Senators have written the Presi-
dent urging him to publicly reject his 
Commission’s proposals. So far, his re-
sponse has been the same kind of si-
lence we heard for months after the 
corporate scandals first broke with 
Enron. 

Sometimes facts and reality ought to 
bring about a change in thinking for 
individuals, for corporations, and for 
an administration on important topics 
of the day. 

Cutting guaranteed Social Security 
may have sounded like a good idea 
when the stock market was only going 
up, but now the fallacy of that assump-
tion is clear to everybody. I hope the 
Bush administration will reconsider its 
plans to privatize and cut Social Secu-
rity. 

Let’s not take the security out of So-
cial Security. 

Mr. President, before I leave the 
floor, I would like to take a few min-
utes to discuss a different matter but 
one that I believe is fundamentally im-
portant as we seek to address the 
structural problems facing our econ-
omy and what we need to face in the fi-
nancial world to straighten out some of 
the problems we have. We need to bet-
ter account for employee stock op-
tions. 

This, too, is an issue that regardless 
of where one may have been histori-
cally, facts and reality ought to bring 
about a change in reasonable folks’ 
thought with regard to options. 

While the depth of liquidity and effi-
ciency of our markets is still 
unrivaled, our markets need to make 
sure they are based on a presumption 
of integrity and accuracy in the infor-
mation provided to the country. Our 
entire financial system depends on the 
broad availability of timely, truthful 
and transparent information. To secure 
that and restore the confidence of in-
vestors, it is absolutely urgent that we 
address this treatment of employee 
stock options. 

The fact is, in many instances where 
we continue to allow this without an 
acknowledgment of what is going on, 
two things are happening: Earnings are 
overstated, and there is an enormous 
amount of dilution going on to the 
ownership of shares. 

People may argue that you can de-
rive this from financial statements and 
footnotes that are highly complicated 
even for the most sophisticated inves-
tor to read. But I argue that there is no 
common sense in making it as difficult 
to understand what the earnings state-
ments of a company state and, more 
importantly, protecting investors from 
the dilution that comes from the whole 
premise of issuing more stock without 
having an understanding of when that 
is going to happen. This needs to be put 
in the context of the asymmetrical in-
centives it gives management that has 
undermined confidence in our cor-
porate executives. 

To be brief: We have a chance to ad-
dress this issue in a very serious man-
ner in the next few hours before we 
take our final vote on this legislation. 
I compliment Senator LEVIN and all 
those who stand to straighten out and 
put into responsible format what needs 
to be done with option accounting. We 
should do that not by writing option 
rules, at which I do not think the Sen-
ate has the capacity to be effective, but 
making sure that an independent body, 
which we will independently finance, 
has the ability to deal with a very com-
plicated issue. 

I hope with the help of all my col-
leagues, we can get around to straight-
ening out something that, as we saw 
today in news reports, even corporate 
executives understand can lead to 
misallocation of resources and cer-
tainly misunderstanding of the per-
formance of companies. We ought to 
get to real economic performance being 
reflected, not accounting performance. 
I am glad to see Coca-Cola take the 
steps they did. We need to move firmly 
and surely by passing the Levin amend-
ment which would facilitate a solution 
that would make this permanent for 
everyone. 

All three of these are important 
issues—accounting reform and cor-
porate responsibility, the treatment of 
stock options, and protecting Social 
Security and rejecting privatization. 
The stakes are high for our economy. I 
hope we will move swiftly and cer-
tainly to reform and provide economic 
security to all Americans.

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

PUBLIC COMPANY ACCOUNTING 
REFORM AND INVESTOR PRO-
TECTION ACT OF 2002 
The PRESIDING OFFICER. Under 

the previous order, the Senate will now 
resume consideration of S. 2673, which 
the clerk will report. 
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