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Awareness Week” to emphasize the
need to develop educational programs
regarding the contributions of veterans
to the country.

S. RES. 302

At the request of Mr. REID, his name
was added as a cosponsor of S. Res. 302,
a resolution honoring Ted Williams and
extending the condolences of the Sen-
ate on his death.

At the request of Mr. BYRD, his name
was added as a cosponsor of S. Res. 302,
supra.

AMENDMENT NO. 4174

At the request of Mr. WELLSTONE, his
name was added as a cosponsor of
amendment No. 4174 proposed to S.
2673, an original bill to improve quality
and transparency in financial reporting
and independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes.

————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mrs. FEINSTEIN:

S. 2716. A bill to modify the author-
ity of the Federal Energy Regulatory
Commission to conduct investigations,
to increase the criminal penalties for
violations of the Federal Power Act
and the Natural Gas Act, and to au-
thorize the Chairman of the Federal
Energy Regulatory Commission to con-
tract for consultant services; to the
Committee on Energy and Natural Re-
sources.

Mrs. FEINSTEIN. Madam President,
I am pleased to introduce this bill
today to strengthen the authority of
the Federal Energy Regulatory Com-
mission. In May, 2000 an energy crisis
began in California and eventually
spread to the other Western States.
For about a year, FERC refused to exe-
cute its mandate to enforce the provi-
sions of the Federal Power Act which
required the Agency to enforce ‘‘just
and reasonable” electricity prices.

In May, 2001 Pat Wood became the
Chairman of the Commission and under
his leadership the Commission has fi-
nally begun to aggressively investigate
what went wrong in the California and
Western energy markets.

However, there are still some weak-
nesses in FERC’s authority to inves-
tigate problems in energy markets, so-
licit necessary information and punish
wrongdoers. A report by the General
Accounting Office, GAO, last month
concluded that FERC does not have the
necessary legal authority to police
competitive energy markets.

This legislation is designed to bolster
FERC’s authority and allow the Agen-
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cy to levy penalties that will hold mar-
ket manipulators accountable for vio-
lations of the law. This legislation will
go a long way toward providing FERC
with the resources and legal authority
it needs to protect consumers and en-
sure that energy prices are just and
reasonable.

My legislation would do five things:
1. It would grant FERC the authority
to use monetary penalties on compa-
nies that don’t comply with requests
for information. This is essentially the
same authority that the Securities and
Exchange Commission has; 2. It would
make it easier for FERC to hire the
necessary outside help they need in-
cluding accountants, lawyers, and in-
vestigators for investigative purposes;
3. It would eliminate the requirement
that FERC receive approval from the
Office of Management and Budget be-
fore launching an investigation or
price discovery of electricity or nat-
ural gas markets involving more than
10 companies; 4. It would increase the
penalty amounts to $1 million instead
of the current $5,000 for violations of
the Federal Power Act and the Natural
Gas Act; five years instead of the cur-
rent two for violations of the statute;
and, $50,000 per day per violation in-
stead of the current $500 for violations
of rules or orders under the Federal
Power Act and the Natural Gas Act;
and 5. It would increase the Commis-
sion’s authority to impose civil pen-
alties, it also broadened to all sections
of Part II of the Federal Power Act and
the penalty amount is increased from
$10,000 to $50,000 per violation per day.

I continue to support FERC and
Chairman Pat Wood in its efforts to
stabilize energy prices, and ensure that
our energy markets function properly
although I believe that much more still
needs to be done.

But even if FERC has the will, the
GAO report correctly points out that it
may not have all the necessary tools.
It is my hope that this legislation will
help by providing FERC the necessary
authority to continue to aggressively
monitor energy markets and inves-
tigate wrongdoing.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 4182. Mrs. HUTCHISON submitted an
amendment intended to be proposed by her
to the bill S. 2673, to improve quality and
transparency in financial reporting and inde-
pendent audits and accounting services for
public companies, to create a Public Com-
pany Accounting Oversight Board, to en-
hance the standard setting process for ac-
counting practices, to strengthen the inde-
pendence of firms that audit public compa-
nies, to increase corporate responsibility and
the usefulness of corporate financial disclo-
sure, to protect the objectivity and inde-
pendence of securities analysts, to improve
Securities and Exchange Commission re-
sources and oversight, and for other pur-
poses; which was ordered to lie on the table.

SA 4183. Mrs. BOXER submitted an amend-
ment intended to be proposed by her to the
bill S. 2673, supra; which was ordered to lie
on the table.
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SA 4184. Mr. GRAMM (for himself and Mr.
SANTORUM) proposed an amendment to
amendment SA 4174 proposed by Mr.
DASCHLE (for Mr. LEAHY (for himself, Mr.
MCCAIN, Mr. DASCHLE, Mr. DURBIN, Mr. HAR-
KIN, Mr. CLELAND, Mr. LEVIN, Mr. KENNEDY,
Mr. BIDEN, Mr. FEINGOLD, Mr. MILLER, Mr.
EDWARDS, Mrs. BOXER, Mr. CORZINE, Mr.
KERRY, Mr. SCHUMER, Mr. BROWNBACK, and
Mr. NELSON of Florida)) to the bill (S. 2673)
supra.

SA 4185. Mr. DASCHLE (for Mr. LEAHY (for
himself, Mr. McCAIN, Mr. DASCHLE, Mr. DUR-
BIN, Mr. HARKIN, Mr. CLELAND, Mr. LEVIN,
Mr. KENNEDY, Mr. BIDEN, Mr. FEINGOLD, Mr.
MILLER, Mr. EDWARDS, Mrs. BOXER, Mr.
CORZINE, Mr. KERRY, Mr. SCHUMER, Mr.
BROWNBACK, Mr. NELSON of Florida, Mr.
WELLSTONE, Ms. STABENOW, and Mr. JOHN-
SON)) proposed an amendment to the bill S.
2673, supra.

SA 4186. Mr. DASCHLE (for Mr. BIDEN (for
himself and Mr. HATCH)) proposed an amend-
ment to the bill S. 2673, supra.

SA 4187. Mr. EDWARDS (for himself, Mr.
ENzI, and Mr. CORZINE) submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra.

SA 4188. Mr. LOTT proposed an amendment
to the bill S. 2673, supra.

SA 4189. Mr. GRAMM proposed an amend-
ment to amendment SA 4188 proposed by Mr.
LOTT to the bill (S. 2673) supra.

SA 4190. Mr. DASCHLE (for Mr. BIDEN (for
himself and Mr. HATCH)) proposed an amend-
ment to amendment SA 4186 proposed by Mr.
DASCHLE (for Mr. BIDEN (for himself and Mr.
HATCH)) to the bill (S . 2673) supra.

SA 4191. Mr. ENSIGN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4192. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4193. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4194. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4195. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4196. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4197. Mr. SHELBY (for himself and Mr.
DURBIN) submitted an amendment intended
to be proposed by him to the bill S. 2673,
supra; which was ordered to lie on the table.

SA 4198. Mr. CLELAND submitted an
amendment intended to be proposed by him
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4199. Mr. CLELAND submitted an
amendment intended to be proposed by him
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4200. Mr. GRAMM (for Mr. MCCONNELL)
proposed an amendment to amendment SA
4187 submitted by Mr. EDWARDS (for himself,
Mr. ENzI, and Mr. CORZINE) to the bill (S.
2673) supra.

SA 4201. Mrs. CARNAHAN (for herself and
Mr. LEAHY) submitted an amendment in-
tended to be proposed by her to the bill S.
2673, supra; which was ordered to lie on the
table.

SA 4202. Mrs. CARNAHAN (for herself and
Mr. NELSON of Florida) submitted an amend-
ment intended to be proposed by her to the
bill S. 2673, supra; which was ordered to lie
on the table.
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SA 4203. Mr. MURKOWSKI (for himself,
Mr. STEVENS, Mr. CRAIG, Mr. BURNS, Mr.
CRAPO, Mr. SMITH of Oregon, and Mr. INHOFE)
submitted an amendment intended to be pro-
posed by him to the bill S. 2673, supra; which
was ordered to lie on the table.

SA 4204. Mr. SMITH of New Hampshire (for
himself, Mrs. BOXER, and Mr. BURNS) sub-
mitted an amendment which was ordered to
lie on the table.

SA 4205. Mr. SMITH of New Hampshire (for
himself, Mrs. BOXER, and Mr. BURNS) sub-
mitted an amendment intended to be pro-
posed by him to the bill S. 2554, to amend
title 49, United States Code, to establish a
program for Federal flight deck officers, and
for other purposes; which was referred to the
Committee on Commerce, Science, and
Transportation.

SA 4206. Mr. MILLER proposed an amend-
ment to the bill S. 2673, to improve quality
and transparency in financial reporting and
independent audits and accounting services
for public companies, to create a Public
Company Accounting Oversight Board, to en-
hance the standard setting process for ac-
counting practices, to strengthen the inde-
pendence of firms that audit public compa-
nies, to increase corporate responsibility and
the usefulness of corporate financial disclo-
sure, to protect the objectivity and inde-
pendence of securities analysts, to improve
Securities and Exchange Commission re-
sources and oversight, and for other pur-
poses.

SA 4207. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4208. Mr. WELLSTONE submitted an
amendment intended to be proposed by him
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4182. Mrs. HUTCHISON submitted
an amendment intended to be proposed
by her to the bill S. 2673, to improve
quality and transparency in financial
reporting and independent audits and
accounting services for public compa-
nies, to create a Public Company Ac-
counting Oversight Board, to enhance
the standard setting process for ac-
counting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert:

TITLE  —PENSION PLAN PROTECTION
SEC. 00. SHORT TITLE.

This title may be cited as the ‘‘Pension

Plan Protection Act”.

Subtitle A—Provisions To Promote Ensuring

Pension Plan Asset Diversification

__01. DIVERSIFICATION REQUIREMENTS
FOR CERTAIN PLANS HOLDING EM-
PLOYER SECURITIES.

Section 404 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1104) is
amended by adding at the end the following
new subsection:

‘“‘(e)(1) An applicable individual account
plan shall meet the requirements of para-
graphs (2), (3), and (4).

‘(2) A plan meets the requirements of this
paragraph if the plan provides participants
and beneficiaries with at least 4 different in-
vestment options, including 3 options which
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do not involve the acquisition or holding of
qualifying employer securities or qualifying
employer real property.

‘“(3) A plan meets the requirements of this
paragraph if the plan provides that no em-
ployee contribution or elective deferral may
be required to be invested in qualifying em-
ployer securities or qualifying employer real
property either—

‘“(A) pursuant to the terms of the plan, or

‘“(B) at the direction of a person other than
the participant making the employee con-
tribution or elective deferral or a beneficiary
of the participant.

‘“(4)(A) A plan meets the requirements of
this paragraph if each employee who has a
nonforfeitable right to 100 percent of the em-
ployee’s accrued benefit derived from em-
ployer contributions may, at any time after
the 90th day following the allocation of any
qualifying employer securities or qualifying
employer real property to the employee
under the plan, direct the plan to divest the
employee’s account of such securities or
property and reinvest an equivalent amount
in other assets.

‘“(B) The Secretary of the Treasury, in con-
sultation with the Secretary, shall prescribe
regulations under which an employee is
given reasonable notice of the opportunity,
and a reasonable period of time, to make the
divestiture and reinvestment under subpara-
graph (A).

““(5) For purposes of this subsection—

‘“(A) The term ‘applicable individual ac-
count plan’ means any individual account
plan, except that such term shall not include
an employee stock ownership plan (within
the meaning of section 4975(e)(7) of the Inter-
nal Revenue Code of 1986), or a plan which
meets the requirements of section 409(a) of
such Code, under which the only contribu-
tions which may be made are qualified non-
elective contributions (as defined in section
401(m)(4)(C) of such Code).

‘(B) ELECTIVE DEFERRALS.—The term ‘elec-
tive deferrals’ has the meaning given such
term by section 402(g)(3) of such Code.

‘(C) The terms ‘qualifying employer secu-
rities’ and ‘qualifying employer real prop-
erty’ have the meanings given such terms by
section 407(d).”

SEC.  02. MANDATORY QUARTERLY STATE-
MENTS.

(a) IN GENERAL.—Section 104 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1024) is amended—

(1) by redesignating subsections (¢) and (d)
as subsections (d) and (e), respectively, and

(2) by inserting after subsection (b) the fol-
lowing new subsection:

“(c)(1) The plan administrator of an appli-
cable individual account plan shall, within a
reasonable period of time following the close
of each calendar quarter, provide to each
participant or beneficiary a statement with
respect to his or her individual account
which includes—

‘“(A) the fair market value as of the close
of such quarter of the assets in the account
in each investment option,

‘(B) the percentage as of such calendar
quarter of assets which each investment op-
tion is of the total assets in the account,

‘(C) any administrative and transaction
fees incurred in connection with the account
during such quarter, and

‘(D) such other information as the Sec-
retary of the Treasury may prescribe.

“(2) If, as of the close of any calendar quar-
ter, the aggregate fair market value of appli-
cable securities held by a participant or ben-
eficiary in an applicable individual account
plan exceeds 25 percent of the aggregate
value of all assets held by the participant or
beneficiary in the plan, the plan adminis-
trator shall include with the statement
under paragraph (1) a separate notice
which—
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“‘(A) notifies the participant or beneficiary
of such percentage, and

‘(B) reminds the participant or beneficiary
of the right to diversify plan assets and rec-
ommends that the participant or beneficiary
seek advice from a professional investment
advisor as to the need for a reassessment of
the participant’s or beneficiary’s investment
diversification.

‘(3) The Secretary of Labor may by regula-
tion provide that this subsection shall not
apply to plans with fewer than 100 partici-
pants, except that any such exception shall
not apply for any requirement under this
subsection to provide a statement and notice
to a participant or beneficiary under the
plan to whom paragraph (2) applies for any
calendar quarter.

‘“(4) Any statement or notice under this
subsection shall be written in a manner cal-
culated to be understood by the average plan
participant.

*“(5) For purposes of this subsection—

“(A) the term ‘applicable individual ac-
count plan’ has the meaning given such term
by section 404(e), and

‘(B) the term ‘applicable securities’ means
any securities described in subparagraph (A),
(B), or (C) of section 407(d)(5) which are
issued by the same person or an affiliate of,
or related person to, such person.

‘(6) For purposes of this subsection, all ap-
plicable individual account plans maintained
by the same employer shall be treated as one
employer.”’

(b) ENFORCEMENT.—Section 502(c)(1) of such
Act (29 U.S.C. 1132(¢c)(1)) is amended by strik-
ing ‘“‘or section 101(e)(1)” and inserting °,
section 101(e)(1), or section 104(c)’’.

SEC.  03. STUDY RELATING TO INDIVIDUAL AC-

COUNT PLANS.

(a) IN GENERAL.—As soon as practicable
after the date of the enactment of this Act,
the Secretary of Labor, in consultation with
the Secretary of the Treasury and the Secu-
rities and Exchange Commission, shall con-
duct a study relating to the investment of
plan assets of individual account plans in
stock or other securities.

(b) MATTERS To BE STUDIED.—In con-
ducting the study under subsection (a), the
Secretary shall—

(1) consider the feasibility and likely ef-
fects of a statutory requirement that plan
participants and beneficiaries be allowed to
trade securities on a daily basis,

(2) consider the feasibility and likely ef-
fects of a mechanism to allow plan partici-
pants and beneficiaries to sell employer se-
curities during a period of high market vola-
tility if a blackout period is in effect,

(3) consider the feasibility and likely ef-
fects of establishing an insurance program to
protect participants and beneficiaries from
losses of their initial investment of employer
and employee contributions in employer se-
curities due to fraud, and

(4) consider such other matters as the Sec-
retary determines appropriate to ensure the
protection of participants or beneficiaries
from insufficient diversification of plan as-
sets.

(c) REPORT.—Not later than 180 days after
the date of the enactment of this Act, the
Secretary of Labor shall submit to each
House of Congress a report setting forth the
results of the study conducted under this
section, including any statutory or adminis-
trative changes as the Secretary determines
appropriate.

Subtitle B—Prohibited Transaction Exemp-
tion For the Provision of Investment Ad-
vice

SEC.  11. PROHIBITED TRANSACTION EXEMP-

TION FOR THE PROVISION OF IN-
VESTMENT ADVICE.

(a) EXEMPTION FROM PROHIBITED TRANS-
ACTIONS.—Section 408(b) of the Employee Re-
tirement Income Security Act of 1974 (29
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U.S.C. 1108(b)) is amended by adding at the
end the following new paragraph:

‘“(14)(A) Any transaction described in sub-
paragraph (B) in connection with the provi-
sion of investment advice described in sec-
tion 3(21)(A)(ii), in any case in which—

‘(i) the investment of assets of the plan is
subject to the direction of plan participants
or beneficiaries,

‘‘(ii) the advice is provided to the plan or a
participant or beneficiary of the plan by a fi-
duciary adviser in connection with any sale,
acquisition, or holding of a security or other
property for purposes of investment of plan
assets, and

‘‘(iii) the requirements of subsection (g)
are met in connection with the provision of
the advice.

‘““(B) The transactions described in this
subparagraph are the following:

‘(i) the provision of the advice to the plan,
participant, or beneficiary;

‘“(ii) the sale, acquisition, or holding of a
security or other property (including any
lending of money or other extension of credit
associated with the sale, acquisition, or
holding of a security or other property) pur-
suant to the advice; and

‘“(iii) the direct or indirect receipt of fees
or other compensation by the fiduciary ad-
viser or an affiliate thereof (or any em-
ployee, agent, or registered representative of
the fiduciary adviser or affiliate) in connec-
tion with the provision of the advice or in
connection with a sale, acquisition, or hold-
ing of a security or other property pursuant
to the advice.”.

(b) REQUIREMENTS.—Section 408 of such Act
is amended further by adding at the end the
following new subsection:

‘(g) REQUIREMENTS RELATING TO PROVISION
OF INVESTMENT ADVICE BY FIDUCIARY ADVIS-
ERS.—

‘(1) IN GENERAL.—The requirements of this
subsection are met in connection with the
provision of investment advice referred to in
section 3(21)(A)(ii), provided to an employee
benefit plan or a participant or beneficiary
of an employee benefit plan by a fiduciary
adviser with respect to the plan in connec-
tion with any sale, acquisition, or holding of
a security or other property for purposes of
investment of amounts held by the plan, if—

““(A) in the case of the initial provision of
the advice with regard to the security or
other property by the fiduciary adviser to
the plan, participant, or beneficiary, the fi-
duciary adviser provides to the recipient of
the advice, at a time reasonably contem-
poraneous with the initial provision of the
advice, a written notification (which may
consist of notification by means of elec-
tronic communication)—

‘(i) of all fees or other compensation relat-
ing to the advice that the fiduciary adviser
or any affiliate thereof is to receive (includ-
ing compensation provided by any third
party) in connection with the provision of
the advice or in connection with the sale, ac-
quisition, or holding of the security or other
property,

‘‘(ii) of any material affiliation or contrac-
tual relationship of the fiduciary adviser or
affiliates thereof in the security or other
property,

‘“(iii) of any limitation placed on the scope
of the investment advice to be provided by
the fiduciary adviser with respect to any
such sale, acquisition, or holding of a secu-
rity or other property,

“‘(iv) of the types of services provided by
the fiduciary advisor in connection with the
provision of investment advice by the fidu-
ciary adviser, and

‘“(v) that the adviser is acting as a fidu-
ciary of the plan in connection with the pro-
vision of the advice,
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‘(B) the fiduciary adviser provides appro-
priate disclosure, in connection with the
sale, acquisition, or holding of the security
or other property, in accordance with all ap-
plicable securities laws,

‘(C) the sale, acquisition, or holding oc-
curs solely at the direction of the recipient
of the advice,

‘(D) the compensation received by the fi-
duciary adviser and affiliates thereof in con-
nection with the sale, acquisition, or holding
of the security or other property is reason-
able, and

‘“(E) the terms of the sale, acquisition, or
holding of the security or other property are
at least as favorable to the plan as an arm’s
length transaction would be.

¢(2) STANDARDS FOR PRESENTATION OF IN-
FORMATION.—The notification required to be
provided to participants and beneficiaries
under paragraph (1)(A) shall be written in a
clear and conspicuous manner and in a man-
ner calculated to be understood by the aver-
age plan participant and shall be sufficiently
accurate and comprehensive to reasonably
apprise such participants and beneficiaries of
the information required to be provided in
the notification.

¢“(3) EXEMPTION CONDITIONED ON CONTINUED
AVAILABILITY OF REQUIRED INFORMATION ON
REQUEST FOR 1 YEAR.—The requirements of
paragraph (1)(A) shall be deemed not to have
been met in connection with the initial or
any subsequent provision of advice described
in paragraph (1) to the plan, participant, or
beneficiary if, at any time during the provi-
sion of advisory services to the plan, partici-
pant, or beneficiary, the fiduciary adviser
fails to maintain the information described
in clauses (i) through (iv) of subparagraph
(A) in currently accurate form and in the
manner described in paragraph (2) or fails—

‘“(A) to provide, without charge, such cur-
rently accurate information to the recipient
of the advice no less than annually,

‘(B) to make such currently accurate in-
formation available, upon request and with-
out charge, to the recipient of the advice, or

‘“(C) in the event of a material change to
the information described in clauses (i)
through (iv) of paragraph (1)(A), to provide,
without charge, such currently accurate in-
formation to the recipient of the advice at a
time reasonably contemporaneous to the ma-
terial change in information.

¢‘(4) MAINTENANCE FOR 6 YEARS OF EVIDENCE
OF COMPLIANCE.—A fiduciary adviser referred
to in paragraph (1) who has provided advice
referred to in such paragraph shall, for a pe-
riod of not less than 6 years after the provi-
sion of the advice, maintain any records nec-
essary for determining whether the require-
ments of the preceding provisions of this
subsection and of subsection (b)(14) have
been met. A transaction prohibited under
section 406 shall not be considered to have
occurred solely because the records are lost
or destroyed prior to the end of the 6-year
period due to circumstances beyond the con-
trol of the fiduciary adviser.

¢(5) EXEMPTION FOR PLAN SPONSOR AND CER-
TAIN OTHER FIDUCIARIES.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), a plan sponsor or other person who is a
fiduciary (other than a fiduciary adviser)
shall not be treated as failing to meet the re-
quirements of this part solely by reason of
the provision of investment advice referred
to in section 3(21)(A)(ii) (or solely by reason
of contracting for or otherwise arranging for
the provision of the advice), if—

‘(i) the advice is provided by a fiduciary
adviser pursuant to an arrangement between
the plan sponsor or other fiduciary and the
fiduciary adviser for the provision by the fi-
duciary adviser of investment advice re-
ferred to in such section,
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‘“(ii) the terms of the arrangement require
compliance by the fiduciary adviser with the
requirements of this subsection, and

‘‘(iii) the terms of the arrangement include
a written acknowledgment by the fiduciary
adviser that the fiduciary adviser is a fidu-
ciary of the plan with respect to the provi-
sion of the advice.

‘(B) CONTINUED DUTY OF PRUDENT SELEC-
TION OF ADVISER AND PERIODIC REVIEW.—Noth-
ing in subparagraph (A) shall be construed to
exempt a plan sponsor or other person who is
a fiduciary from any requirement of this
part for the prudent selection and periodic
review of a fiduciary adviser with whom the
plan sponsor or other person enters into an
arrangement for the provision of advice re-
ferred to in section 3(21)(A)(ii). The plan
sponsor or other person who is a fiduciary
has no duty under this part to monitor the
specific investment advice given by the fidu-
ciary adviser to any particular recipient of
the advice.

¢“(C) AVAILABILITY OF PLAN ASSETS FOR PAY-
MENT FOR ADVICE.—Nothing in this part shall
be construed to preclude the use of plan as-
sets to pay for reasonable expenses in pro-
viding investment advice referred to in sec-
tion 3(21)(A)(i).

‘‘(6) DEFINITIONS.—For purposes of this sub-
section and subsection (b)(14)—

‘“(A) FIDUCIARY ADVISER.—The term ‘fidu-
ciary adviser’ means, with respect to a plan,
a person who is a fiduciary of the plan by
reason of the provision of investment advice
by the person to the plan or to a participant
or beneficiary and who is—

‘(i) registered as an investment adviser
under the Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.) or under the laws of the
State in which the fiduciary maintains its
principal office and place of business,

‘‘(ii) a bank or similar financial institution
referred to in section 408(b)(4),

‘‘(iii) an insurance company qualified to do
business under the laws of a State,

‘“(iv) a person registered as a broker or
dealer under the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.),

‘“(v) an affiliate of a person described in
any of clauses (i) through (iv), or

‘(vi) an employee, agent, or registered rep-
resentative of a person described in any of
clauses (i) through (v) who satisfies the re-
quirements of applicable insurance, banking,
and securities laws relating to the provision
of the advice.

‘“(B) AFFILIATE.—The term ‘affiliate’ of an-
other entity means an affiliated person of
the entity (as defined in section 2(a)(3) of the
Investment Company Act of 1940 (15 U.S.C.
80a-2(a)(3))).

‘“(C) REGISTERED REPRESENTATIVE.—The
term ‘registered representative’ of another
entity means a person described in section
3(a)(18) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)(18)) (substituting the
entity for the broker or dealer referred to in
such section) or a person described in section
202(a)(17) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-2(a)(17)) (substituting the
entity for the investment adviser referred to
in such section).”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to advice referred to in section 3(21)(A)(ii) of
the Employee Retirement Income Security
Act of 1974 provided on or after January 1,
2002.

Subtitle C—General Provisions
SEC. 21. EFFECTIVE DATE AND RELATED
RULES.
(a) IN GENERAL.—Except as otherwise pro-
vided in this title, the amendments made by

this title shall apply with respect to plan
years beginning on or after January 1, 2002.
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(b) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED PLANS.—In the case of a plan main-
tained pursuant to 1 or more collective bar-
gaining agreements between employee rep-
resentatives and 1 or more employers rati-
fied on or before the date of the enactment of
this Act, subsection (a) shall be applied to
benefits pursuant to, and individuals covered
by, any such agreement by substituting for
“January 1, 2002’ the date of the commence-
ment of the first plan year beginning on or
after the earlier of—

(1) the later of—

(A) January 1, 2003, or

(B) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after the date of the enactment of
this Act), or

(2) January 1, 2004.

(c) PLAN AMENDMENTS.—If the amendments
made by this title require an amendment to
any plan, such plan amendment shall not be
required to be made before the first plan
year beginning on or after January 1, 2004,
if—

(1) during the period after such amend-
ments made by this title take effect and be-
fore such first plan year, the plan is operated
in accordance with the requirements of such
amendments made by this title, and

(2) such plan amendment applies retro-
actively to the period after such amend-
ments made by this title take effect and be-
fore such first plan year.

SA 4183. Mrs. BOXER submitted an
amendment intended to be proposed by
her to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and HExchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 103, line 4, insert ‘‘, or any house-
hold member of the securities analyst,”” after
“‘analyst”.

SA 4184. Mr. GRAMM (for himself
and Mr. SANTORUM) proposed an
amendment to SA 4174 proposed by Mr.
DASCHLE (for Mr. LEAHY (for himself,
Mr. McCAIN, Mr. DASCHLE, Mr. DURBIN,
Mr. HARKIN, Mr. CLELAND, Mr. LEVIN,
Mr. KENNEDY, Mr. BIDEN, Mr. FEIN-
GOLD, Mr. MILLER, Mr. EDWARDS, Mrs.
BOXER, Mr. CORZINE, Mr. KERRY, Mr.
SCHUMER, Mr. BROWNBACK, and Mr.
NELSON of Florida)) to the bill (S. 2673)
to improve quality and transparency in
financial reporting and independent
audits and accounting services for pub-
lic companies, to create a Public Com-
pany Accounting Oversight Board, to
enhance the standard setting process
for accounting practices, to strengthen
the independence of firms that audit
public companies, to increase cor-
porate responsibility and the useful-
ness of corporate financial disclosure,
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to protect the objectivity and inde-
pendence of securities analysts, to im-
prove Securities and Exchange Com-
mission resources and oversight, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of the division, insert the fol-
lowing new section:

“SEC. . EXEMPTION AUTHORITY.

(1) CASE-BY-CASE WAIVERS.—Notwith-
standing section 201(b) of this Act, the Board
may, on a case-by-case basis, exempt any
person, issuer, public accounting firm, or
transaction from the prohibition on the pro-
vision of services under section 10A(g) of the
Securities Exchange Act of 1934 (as added by
this section), to the extent that such exemp-
tion is necessary or appropriate in the public
interest and is consistent with the protec-
tion of investors, and subject to review by
the Commission in the same manner as for
rules of the Board under section 107.

‘(2) SMALL BUSINESS EXEMPTION.—The
Board may, by rule exempt any person,
issuer or public accounting firm (or classes
of such persons, issuers or public accounting
firms) from the prohibition on the provision
of services under section 10A(g) of the Secu-
rities Exchange Act of 1934 (as added by this
section), based upon the small business na-
ture of such person, issuer or public account-
ing firm, taking into consideration applica-
ble factors such as total asset size, avail-
ability and cost of retaining multiple service
providers, number of public company audits
performed, and such other factors and condi-
tions as the Board deems appropriate con-
sistent with the purposes of this Act.”.

SA 4185. Mr. DASCHLE (for Mr.
LEAHY (for himself, Mr. McCAIN, Mr.
DASCHLE, Mr. DURBIN, Mr. HARKIN, Mr.
CLELAND, Mr. LEVIN, Mr. KENNEDY, Mr.
BIDEN, Mr. FEINGOLD, Mr. MILLER, Mr.
EDWARDS, Mrs. BOXER, Mr. CORZINE,
Mr. KERRY, Mr. SCHUMER, Mr.
BROWNBACK, Mr. NELSON of Florida, Mr.
WELLSTONE, Ms. STABENOW, and Mr.
JOHNSON)) proposed an amendment to
the bill S. 2673, to improve quality and
transparency in financial reporting and
independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 117, strike Act and insert the fol-
lowing:

TITLE VIII—CORPORATE AND CRIMINAL
FRAUD ACCOUNTABILITY
SEC. 801. SHORT TITLE.

This title may be cited as the ‘‘Corporate
and Criminal Fraud Accountability Act of
2002°.

SEC. 802. CRIMINAL PENALTIES FOR ALTERING
DOCUMENTS.

(a) IN GENERAL.—Chapter 73 of title 18,
United States Code, is amended by adding at
the end the following:
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“§1519. Destruction, alteration, or falsifica-
tion of records in Federal investigations
and bankruptcy
“Whoever knowingly alters, destroys, mu-

tilates, conceals, covers up, falsifies, or

makes a false entry in any record, document,
or tangible object with the intent to impede,
obstruct, or influence the investigation or
proper administration of any matter within
the jurisdiction of any department or agency
of the United States or any case filed under
title 11, or in relation to or contemplation of
any such matter or case, shall be fined under

this title, imprisoned not more than 10
years, or both.

“§1520. Destruction of corporate audit
records

‘“‘(a)(1) Any accountant who conducts an
audit of an issuer of securities to which sec-
tion 10A(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78j-1(a)) applies, shall main-
tain all audit or review workpapers for a pe-
riod of 5 years from the end of the fiscal pe-
riod in which the audit or review was con-
cluded.

‘(2) The Securities and Exchange Commis-
sion shall promulgate, within 180 days, after
adequate notice and an opportunity for com-
ment, such rules and regulations, as are rea-
sonably necessary, relating to the retention
of relevant records such as workpapers, doc-
uments that form the basis of an audit or re-
view, memoranda, correspondence, commu-
nications, other documents, and records (in-
cluding electronic records) which are cre-
ated, sent, or received in connection with an
audit or review and contain conclusions,
opinions, analyses, or financial data relating
to such an audit or review, which is con-
ducted by any accountant who conducts an
audit of an issuer of securities to which sec-
tion 10A(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78j-1(a)) applies.

“(b) Whoever knowingly and willfully vio-
lates subsection (a)(1), or any rule or regula-
tion promulgated by the Securities and Ex-
change Commission under subsection (a)(2),
shall be fined under this title, imprisoned
not more than 5 years, or both.

‘“(c) Nothing in this section shall be
deemed to diminish or relieve any person of
any other duty or obligation, imposed by
Federal or State law or regulation, to main-
tain, or refrain from destroying, any docu-
ment.”’.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 73 of
title 18, United States Code, is amended by
adding at the end the following new items:
¢“1519. Destruction, alteration, or falsifica-

tion of records in Federal inves-
tigations and bankruptcy.
Destruction of corporate
records.”.
SEC. 803. DEBTS NONDISCHARGEABLE IF IN-
CURRED IN VIOLATION OF SECURI-
TIES FRAUD LAWS.

Section 523(a) of title 11, United States
Code, is amended—

(1) in paragraph (17), by striking ‘“‘or’’ after
the semicolon;

(2) in paragraph (18), by striking the period
at the end and inserting ‘‘; or’’; and

(3) by adding at the end, the following:

¢(19) that—

‘‘(A) arises under a claim relating to—

‘(i) the violation of any of the Federal se-
curities laws (as that term is defined in sec-
tion 3(a)(47) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(47)), any State securi-
ties laws, or any regulations or orders issued
under such Federal or State securities laws;
or

‘‘(ii) common law fraud, deceit, or manipu-
lation in connection with the purchase or
sale of any security; and

‘(B) results, in relation to any claim de-
scribed in subparagraph (A), from—

15620. audit
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‘(i) any judgment, order, consent order, or
decree entered in any Federal or State judi-
cial or administrative proceeding;

‘(i) any settlement agreement entered
into by the debtor; or

‘“(iii) any court or administrative order for
any damages, fine, ©penalty, citation,
restitutionary payment, disgorgement pay-
ment, attorney fee, cost, or other payment
owed by the debtor.”.

SEC. 804. STATUTE OF LIMITATIONS FOR SECURI-
TIES FRAUD.

(a) IN GENERAL.—Section 1658 of title 28,
United States Code, is amended—

(1) by inserting ‘‘(a)’’ before ‘“‘Except’’; and

(2) by adding at the end the following:

““(b) Notwithstanding subsection (a), a pri-
vate right of action that involves a claim of
fraud, deceit, manipulation, or contrivance
in contravention of a regulatory requirement
concerning the securities laws, as defined in
section 3(a)(47) of the Securities Exchange
Act of 1934 (15 U.S.C. T78c(a)(47)), may be
brought not later than the earlier of—

‘(1) Two years after the discovery of the
facts constituting the violation; or

*(2) Five years after such violation.”.

(b) EFFECTIVE DATE.—The limitations pe-
riod provided by section 1658(b) of title 28,
United States Code, as added by this section,
shall apply to all proceedings addressed by
this section that are commenced on or after
the date of enactment of this Act.

(c) No CREATION OF ACTIONS.—Nothing in
this section shall create a new, private right
of action.
SEC. 805. REVIEW OF FEDERAL SENTENCING

GUIDELINES FOR OBSTRUCTION OF
JUSTICE AND EXTENSIVE CRIMINAL
FRAUD.

Pursuant to section 994 of title 28, United
States Code, and in accordance with this sec-
tion, the United States Sentencing Commis-
sion shall review and amend, as appropriate,
the Federal Sentencing Guidelines and re-
lated policy statements to ensure that—

(1) the base offense level and existing en-
hancements contained in United States Sen-
tencing Guideline 2J1.2 relating to obstruc-
tion of justice are sufficient to deter and
punish that activity;

(2) the enhancements and specific offense
characteristics relating to obstruction of
justice are adequate in cases where—

(A) documents and other physical evidence
are actually destroyed, altered, or fab-
ricated;

(B) the destruction, alteration, or fabrica-
tion of evidence involves—

(i) a large amount of evidence, a large
number of participants, or is otherwise ex-
tensive;

(ii) the selection of evidence that is par-
ticularly probative or essential to the inves-
tigation; or

(iii) more than minimal planning; or

(C) the offense involved abuse of a special
skill or a position of trust;

(3) the guideline offense levels and en-
hancements for violations of section 1519 or
1520 of title 18, United States Code, as added
by this title, are sufficient to deter and pun-
ish that activity;

(4) the guideline offense levels and en-
hancements under United States Sentencing
Guideline 2B1.1 (as in effect on the date of
enactment of this Act) are sufficient for a
fraud offense when the number of victims ad-
versely involved is significantly greater than
50;

(5) a specific offense characteristic enhanc-
ing sentencing is provided under United
States Sentencing Guideline 2B1.1 (as in ef-
fect on the date of enactment of this Act) for
a fraud offense that endangers the solvency
or financial security of a substantial number
of victims; and
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(6) the guidelines that apply to organiza-
tions in United States Sentencing Guide-
lines, chapter 8, are sufficient to deter and
punish organizational criminal misconduct.
SEC. 806. PROTECTION FOR EMPLOYEES OF PUB-

LICLY TRADED COMPANIES WHO
PROVIDE EVIDENCE OF FRAUD.

(a) IN GENERAL.—Chapter 73 of title 18,
United States Code, is amended by inserting
after section 1514 the following:

“§ 1514A. Civil action to protect against retal-
iation in fraud cases

‘“(a) WHISTLEBLOWER PROTECTION FOR EM-
PLOYEES OF PUBLICLY TRADED COMPANIES.—
No company with a class of securities reg-
istered under section 12 of the Securities Ex-
change Act of 1934 (15 U.S.C. 780), or that is
required to file reports under section 15(d) of
the Securities Exchange Act of 1934 (15
U.S.C. 780(d)), or any officer, employee, con-
tractor, subcontractor, or agent of such com-
pany, may discharge, demote, suspend,
threaten, harass, or in any other manner dis-
criminate against an employee in the terms
and conditions of employment because of
any lawful act done by the employee—

‘(1) to provide information, cause informa-
tion to be provided, or otherwise assist in an
investigation regarding any conduct which
the employee reasonably believes constitutes
a violation of section 1341, 1343, 1344, or 1348,
any rule or regulation of the Securities and
Exchange Commission, or any provision of
Federal law relating to fraud against share-
holders, when the information or assistance
is provided to or the investigation is con-
ducted by—

‘“(A) a Federal regulatory or law enforce-
ment agency;

‘(B) any Member of Congress or any com-
mittee of Congress; or

‘“(C) a person with supervisory authority
over the employee (or such other person
working for the employer who has the au-
thority to investigate, discover, or terminate
misconduct); or

‘“(2) to file, cause to be filed, testify, par-
ticipate in, or otherwise assist in a pro-
ceeding filed or about to be filed (with any
knowledge of the employer) relating to an
alleged violation of section 1341, 1343, 1344, or
1348, any rule or regulation of the Securities
and Exchange Commission, or any provision
of Federal law relating to fraud against
shareholders.

“(b) ENFORCEMENT ACTION.—

‘(1) IN GENERAL.—A person who alleges dis-
charge or other discrimination by any person
in violation of subsection (a) may seek relief
under subsection (c), by—

‘“(A) filing a complaint with the Secretary
of Labor; or

‘“(B) if the Secretary has not issued a final
decision within 180 days of the filing of the
complaint and there is no showing that such
delay is due to the bad faith of the claimant,
bringing an action at law or equity for de
novo review in the appropriate district court
of the United States, which shall have juris-
diction over such an action without regard
to the amount in controversy.

‘“(2) PROCEDURE.—

‘““(A) IN GENERAL.—An action under para-
graph (1)(A) shall be governed under the
rules and procedures set forth in section
42121(b) of title 49, United States Code.

‘(B) EXCEPTION.—Notification made under
section 42121(b)(1) of title 49, United States
Code, shall be made to the person named in
the complaint and to the employer.

‘“(C) BURDENS OF PROOF.—An action
brought under paragraph (1)(B) shall be gov-
erned by the legal burdens of proof set forth
in section 42121(b) of title 49, United States
Code.
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‘(D) STATUTE OF LIMITATIONS.—An action
under paragraph (1) shall be commenced not
later than 90 days after the date on which
the violation occurs.

‘‘(c) REMEDIES.—

‘(1) IN GENERAL.—An employee prevailing
in any action under subsection (b)(1) shall be
entitled to all relief necessary to make the
employee whole.

‘“(2) COMPENSATORY DAMAGES.—Relief for
any action under paragraph (1) shall in-
clude—

““(A) reinstatement with the same senior-
ity status that the employee would have had,
but for the discrimination;

‘(B) the amount of back pay, with inter-
est; and

‘(C) compensation for any special damages
sustained as a result of the discrimination,
including litigation costs, expert witness
fees, and reasonable attorney fees.

‘“(d) RIGHTS RETAINED BY EMPLOYEE.—
Nothing in this section shall be deemed to
diminish the rights, privileges, or remedies
of any employee under any Federal or State
law, or under any collective bargaining
agreement.”’.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 73 of
title 18, United States Code, is amended by
inserting after the item relating to section
1514 the following new item:

““1514A. Civil action to protect against retal-
iation in fraud cases.”.
SEC. 807. CRIMINAL PENALTIES FOR DEFRAUD-
ING SHAREHOLDERS OF PUBLICLY
TRADED COMPANIES.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 1348. Securities fraud

“Whoever knowingly executes, or attempts
to execute, a scheme or artifice—

‘(1) to defraud any person in connection
with any security of an issuer with a class of
securities registered under section 12 of the
Securities Exchange Act of 1934 (15 U.S.C.
781) or that is required to file reports under
section 15(d) of the Securities Exchange Act
of 1934 (15 U.S.C. 780(d)); or

‘(2) to obtain, by means of false or fraudu-
lent pretenses, representations, or promises,
any money or property in connection with
the purchase or sale of any security of an
issuer with a class of securities registered
under section 12 of the Securities Exchange
Act of 1934 (15 U.S.C. 78]) or that is required
to file reports under section 15(d) of the Se-
curities Exchange Act of 1934 (156 U.S.C.
780(d));
shall be fined under this title, or imprisoned
not more than 10 years, or both.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 63 of
title 18, United States Code, is amended by
adding at the end the following new item:
‘1348. Securities fraud.”.

SA 4186. Mr. DASCHLE (for Mr.
BIDEN (for himself and Mr. HATCH)) pro-
posed an amendment to the bill S. 2673,
to improve quality and transparency in
financial reporting and independent
audits and accounting services for pub-
lic companies, to create a Public Com-
pany Accounting Oversight Board, to
enhance the standard setting process
for accounting practices, to strengthen
the independence of firms that audit
public companies, to increase cor-
porate responsibility and the useful-
ness of corporate financial disclosure,
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to protect the objectivity and inde-
pendence of securities analysts, to im-
prove Securities and Exchange Com-
mission resources and oversight, and
for other purposes; as follows:

At the end, add the following:

TITLE VIII—-WHITE-COLLAR CRIME
PENALTY ENHANCEMENTS.
SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002’.
SEC. 802. CRIMINAL PENALTIES FOR CON-
SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “‘If two or more’’ and
all that follows through ‘‘If, however,” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1 conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

‘“(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

‘“‘(b) MISDEMEANOR OFFENSE.—If, how-
ever,”’.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’ .

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
°$100,000"’;

(1) by striking ‘“‘one year’” and inserting
¢10 years’’; and

(3) by striking
°$500,000"°.

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-

€“$5,000 and inserting

‘$100,000"" and inserting
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cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(b) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 1348. Failure of corporate officers to certify
financial reports

‘“(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

““(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

“(c) CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly violates any
provision of this section shall upon convic-
tion be fined not more than $500,000, or im-
prisoned not more than 5 years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:

¢‘1348. Failure of corporate officers to certify
financial reports.”’.

SA 4187. Mr. EDWARDS (for himself,
Mr. ENzI, and Mr. CORZINE) submitted
an amendment intended to be proposed
to the bill S. 2673, to improve quality
and transparency in financial reporting
and independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes; as fol-
lows:
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On page 108, line 15, insert before the end
quotation marks the following:

“(c) RULES OF PROFESSIONAL RESPONSI-
BILITY FOR ATTORNEYS.—Not later than 180
days after the date of enactment of this sec-
tion, the Commission shall establish rules, in
the public interest and for the protection of
investors, setting forth minimum standards
of professional conduct for attorneys appear-
ing and practicing before the Commission in
any way in the representation of public com-
panies, including a rule requiring an attor-
ney to report evidence of a material viola-
tion of law by the company or any agent
thereof to the chief legal counsel or the chief
executive officer of the company (or the
equivalent thereof) and, if the counsel or of-
ficer does not appropriately respond to the
evidence (adopting, as necessary, appropriate
remedial measures or sanctions with respect
to the violation), requiring the attorney to
report the evidence to the audit committee
of the board of directors or to another com-
mittee of the board of directors comprised
solely of directors not employed directly or
indirectly by the company, or to the board of
directors.

SA 4188. Mr. LOTT proposed an
amendment to the bill S. 2673, to im-
prove quality and transparency in fi-
nancial reporting and independent au-
dits and accounting services for public
companies, to create a Public Company
Accounting Oversight Board, to en-
hance the standard setting process for
accounting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . HIGHER MAXIMUM PENALTIES FOR MA