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The Senate met at 2 p.m. and was
called to order by the President pro
tempore [Mr. BYRD].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious, liberating God, who has
created us as free women and men to
love You and serve You by working to
assure the personal, spiritual, reli-
gious, political, and economic freedom
of all people, today we celebrate the
anniversary of the first public reading
of the Declaration of Independence by
Colonel John Nixon, and the ringing of
the Liberty Bell. We remember the
words of Leviticus 25:10 inscribed on
the bell: “Proclaim liberty throughout
all the land unto the inhabitants there-
of.” We seek to do that today. You
have revealed to us Your mandate that
all Your people should be free to wor-
ship You. Help us to maintain this
strong fabric of our Republic. You have
placed a liberty bell in all our hearts
that rings this afternoon calling us on
in the battle for justice, righteousness,
and freedom for all Americans and,
through our world mission, for the
world. You are our Lord and Saviour.
Amen.

——
PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the

Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

——
RESERVATION OF LEADER TIME
The PRESIDENT pro tempore. Under

the previous order, the leadership time
is reserved.

——

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
Senator from Nevada is recognized.

Senate

Mr. REID. Thank you very much, Mr.
President.

———

MEASURE PLACED ON THE
CALENDAR—H.R. 4231

Mr. REID. It is my understanding
H.R. 4231 is at the desk and due for its
second reading.

The PRESIDENT pro tempore. The
Senator is correct.

Mr. REID. I ask that H.R. 4231 be
read for a second time, and I would
then object to any further proceedings
on this matter.

The PRESIDENT pro tempore. The
clerk will read the title of the bill for
the second time.

The assistant legislative clerk read
as follows:

A bill (H.R. 4231) to improve small business
advocacy, and for other purposes.

The PRESIDENT pro tempore. Objec-
tion having been heard, the bill will be
placed on the calendar.

———

PUBLIC COMPANY ACCOUNTING
REFORM AND INVESTOR PRO-
TECTION ACT OF 2002

The PRESIDENT pro tempore. Under
the previous order, the Senate will now
proceed to the consideration of S. 2673,
which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 2673) to improve quality and
transparency in financial reporting and inde-
pendent audits and accounting services for
public companies, to create a Public Com-
pany Accounting Oversight Board, to en-
hance the standard setting process for ac-
counting practices, to strengthen the inde-
pendence of firms that audit public compa-
nies, to increase corporate responsibility and
the usefulness of corporate financial disclo-
sure, to protect the objectivity and inde-
pendence of securities analysts, to improve
Securities and Exchange Commission re-
sources and oversight, and for other pur-
poses.

The PRESIDENT pro tempore. The
Senator from Maryland, Mr. SARBANES,
the manager of the bill, is recognized.

Mr. SARBANES. I thank the Chair.

Mr. President, today the Senate
turns its attention to S. 2673, the Pub-
lic Company Accounting Reform and
Investor Protection Act of 2002, which
was reported from the Senate Com-
mittee on Banking, Housing, and
Urban Affairs on June 18 on a strong
17-to-4 vote.

A unanimous consent agreement was
entered into with respect to this legis-
lation prior to the Fourth of July re-
cess, which provided that at 2 p.m.
today, Monday, July 8, the Senate
would proceed, for debate only, to the
consideration of this legislation.

I hope to take a fair amount of time
to set out the process through which
the committee worked and to discuss
the provisions of this legislation.

As I understand it, upon convening
tomorrow and going back to this legis-
lation, amendments will be in order.
There are a couple of technical amend-
ments that I am hopeful we can ap-
prove today by unanimous consent. I
will be discussing that with the distin-
guished ranking Republican member of
the committee in the course of the
afternoon.

Mr. President, I rise in very strong
support of this legislation. This legisla-
tion is intended to address systemic
and structural weaknesses that I think
have been revealed in recent months
and that show failures of audit effec-
tiveness and a breakdown in corporate
financial and broker-dealer responsi-
bility. In fact, it is very clear that
much of this has been happening over
the last few years.

Hopefully, we have experienced the
brunt of it. Who can guarantee that,
however, when every day you come to
read in the morning paper yet another
story, as witnessed this morning with
respect to one of the most respected
pharmaceutical companies in the coun-
try.

I believe this bill is urgently needed.
I hope my colleagues will agree with
that and will support its swift passage.
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The House, earlier this year, passed
legislation on this subject, but I think
it is fair to say that the legislation we
are bringing to the floor of the Senate
is more comprehensive, more thorough,
and, I believe, more effective. But, of
course, once we complete our work
here, we will have the challenge of
going to conference with our colleagues
on the other side of the Capitol to work
out the differences between the two
versions of the legislation.

Let me discuss for a few minutes the
backdrop against which this bill was
crafted. Our financial markets have
long been regarded as the fairest, the
most transparent, and the most effi-
cient in the world. In fact, I think it is
fair to say—and many of us have said it
time and time again—that the Amer-
ican capital markets are one of the
great economic assets of this country
and a very important source of our eco-
nomic strength.

It is becoming increasingly clear that
something has gone wrong, seriously
wrong, with respect to our capital mar-
kets. We confront an increasing crisis
of confidence that is eroding the
public’s trust in those markets. I
frankly believe that, if it continues,
this erosion of trust poses a real threat
to our economic health.

Let me begin with one of the most
obvious symptoms of this problem: the
extraordinary increase in restatements
of corporate earnings. The Wall Street
Journal, citing a study last year by the
research arm of Financial Executives
International, the organization of the
chief financial officers of corporations,
reported that there were 157 financial
restatements by companies in 2000, 207
in 1999, and 100 in 1998. The 3-year total
of 464 was higher than the previous 10
years combined, during which the aver-
age number of restatements was 46
each year. This is a dramatic increase
in the number of restatements.

Last month’s revelation by
WorldCom is only one example of a
problem that is becoming increasingly
disturbing. In a recent article titled
“Tweaking Numbers To Meet Goals
Comes Back To Haunt Executives,” the
New York Times described a series of
recent corporate failures or near-fail-
ures that were characterized by ac-
counting improprieties: Adelphia Com-
munications, ‘‘$3 billion in loans to its
founding family’ had been concealed;
Computer Associates was investigated
‘““on suspicion of inflating sales and
profits by booking revenue on con-
tracts many years before it was paid”—
you raise your revenues, there is no
offsetting cost, you boost your profits.
Global Crossing is being investigated
““on suspicion of inflating sales and
profits by making sham transactions
with other telecom companies’; Enron,
““hiding losses and loans with partner-
ships that were supposedly independent
but were actually guaranteed by the
company’—Enron filed for bankruptcy
last December—Rite Aid had ‘‘four
former top executives indicted . . . in
what regulators called a securities and
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accounting fraud that led to a $1.6 bil-
lion restatement of earnings’; Tyco
International is under investigation
“on suspicion of hiding payments and
loans to its top executives . . . and its
‘“‘shares have plunged 75 percent this
year as investigators question whether
it inflated its earnings and cashflow’’;
WorldCom, under investigation for
“hiding $4 Dbillion in expenses by
wrongly classifying short-term costs as
long-term investments.”

Commentators have made much of
the fact that while Enron had very
complicated dealings, off-balance-sheet
special entities and a host of other
things, WorldCom simply took ex-
penses that should have been treated as
short-term costs and set them up as
capital investments to be amortized
over a period of time. Of course, that
was a very substantial reduction in
WorldCom’s costs. As a consequence,
its profits were boosted by $4 billion.
The SEC asked them to come clean,
and now we think there is probably an-
other billion of faulty accounting with
respect to their statement.

Can you imagine—the company went
from showing a substantial profit to
actually having a loss. People are out
in the marketplace making decisions
about whether to purchase this stock.
Pension plans are making decisions on
behalf of their members. And they are
making the decision in the belief that
this company is making a good profit.
Instead, it is losing money.

I read one story where competitors of
WorldCom were apparently debating
within their own corporate ranks: How
do they do it? How are these people
producing this profit record? We can’t
do it. We are competing against them.
We think we are doing everything we
ought to be doing, and we just can’t
produce the same kind of performance.
How are they doing it? What is the se-
cret they have discovered?

The secret they had discovered was
to hide their expenses by wrongly
classifying short-term costs as long-
term investments.

The Xerox Corporation, one of the
pillars of our economic system, paid a
$10 million fine to the SEC in April, the
largest in an enforcement case. They
reclassified $6.4 billion in revenue and
restated financial results for the last 5
yvears. I could go on and on with other
companies: Cendant, MicroStrategy,
Waste Management.

What has led to this increase in re-
statements? The practice of ‘‘backing
into” the forecast earnings has cer-
tainly contributed. The New York
Times described this practice as fol-
lows:

Some companies do whatever they have to
do to make sure they do not miss a con-
sensus earnings estimate. They start with
the profit that investors are expecting and
manipulate their sales and expenses to make
sure the numbers come out right. During the
last decade’s boom, as executive pay was in-
creasingly based on how the company’s stock
performed, backing in became more wide-
spread and more aggressive. Just how much
s0 is only now becoming clear.
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The distinguished Columbia Law
School Professor John Coffee, noted, in
summarizing the trend:

During the 1990s, the quality of financial
reporting and analysis appears to have de-
clined. While an earnings restatement is not
necessarily proof of fraud, this increase
strongly implies that auditors have deferred
excessively to their clients.

Jack Ehnes, the chief executive of
the California State Teachers Retire-
ment System, which oversees $100 bil-
lion in investments, put it this way:

This looks like the year of the restate-
ment. It’s certainly disturbing for investors
who expect financial statements to be accu-
rate.

Clearly, what is transpiring is having
a very severe impact on hard-working
American families. Corporate wrong-
doing is being felt not just at the
boardroom table, but it is now being
felt at the kitchen table as well.

First of all, there have been tremen-
dous job losses. The Washington Post
reported that WorldCom was laying off
17,000 employees. The companies that
are going into bankruptcy are shedding
employees left and right. Enron laid off
7,000 people after it filed for bank-
ruptcy. Global Crossing laid off 9,300
employees in the last year. Employ-
ment at Xerox is down 13,000 from 2
years ago. So there is a direct impact
on many working families, simply
through the layoffs, as the companies
for which they work encounter difficult
financial times.

In other words, the company is crash-
ing down, and the workers, amongst
others, are paying the price.

Second, the adverse impact on em-
ployees clearly extends to the impact
of these corporate failures on employee
pension funds, an impact that has led
many workers to question the security
of their retirement. A quick look at
the numbers demonstrates how badly
public pension funds have been hit.

It is reported that 21 States have
combined losses of just under $2 billion
from their WorldCom investments. The
California public retirement system re-
ported a loss of $5665 million. And the
numbers go on from there. I won’t cite
them all, but all across the country
there are tremendous losses being in-
curred. It is said that the loss of value
of both WorldCom and Enron has cost
public State pension funds $2.7 billion.

Of course, in addition to their impact
on workers and pension funds, these
revelations have had a negative effect
on shareholders generally. Average in-
vestors are watching their portfolios
plummet and their retirement pros-
pects decline. Worldcom’s market cap-
italization has gone from $180 billion at
its peak 3 years ago—this is just
WorldCom—to $177 million last week.
Tyco lost $90 billion in market capital-
ization between January 2001 and June
2002, and on and on.

The bond markets have also been af-
fected. WorldCom, for example, has $28
billion in outstanding bonds that are
due between now and 2025. Investors,
including banks and insurance compa-
nies, stand to lose much of this sum.



July 8, 2002

So you are being hit not only if you
have a direct connection with
WorldCom, but also if you have an eq-
uity interest in a bank or insurance
company that owns WorldCom bonds.
The current market value of these
bonds is 15 cents on the dollar.

The same week that WorldCom’s au-
diting irregularities became public,
Morgan Stanley observed that the
spread between corporate bonds and
comparable Treasury bonds had wid-
ened by 15 basis points. As the Wall
Street Journal wrote on June 27:

That is a dramatic move that will boost
the borrowing costs for all kinds of compa-
nies.

Now, the problems that I have de-
scribed did not develop overnight. In
many ways, they reflect failures on the
part of every actor in our system of
disclosure and oversight. Auditors who
are supposed to be independent of the
company whose books they are review-
ing are too often compromised by the
fact that they provide consulting serv-
ices to their public company audit cli-
ents. Securities analysts are not in a
position, according to observers, to
warn investors or direct them to other
investments.

As the New York Times reported in
an article earlier this year entitled ‘A
Bubble No One Wanted to Pop’’:

Eager to help their firms generate business
selling securities to investors and reap their
own rewards and bonuses, Wall Street ana-
lysts have made a habit of missing corporate
misdeeds altogether.

I will come back to these issues later.
But for the moment I simply want to
note that the problems leading to such
dramatic lapses are widespread and
seem to be built into the system of ac-
counting and financial reporting. That
is what this legislation seeks to ad-
dress. Our committee did not engage in
an exercise in finger-pointing and plac-
ing blame but we held a series of hear-
ings—I will discuss them in a minute—
directed toward the future; in other
words, we focused on the changes we
can make that will help to clear up
this situation. It is serious.

The Wall Street Journal, in a recent
comment, said:

The scope and scale of the corporate trans-
gressions of the late 1990s now coming to
light exceed anything the U.S. has witnessed
since the years preceding the Great Depres-
sion.

One can run through the figures and
find some support for that. Between its
peak in 1929 and 1931, the Dow fell 79
percent. Over the same period since its
peak in March 2000, the Nasdaq has
fallen 73 percent. But rather than work
through these figures, let me simply
close this part of my statement with a
comment from Benjamin Graham’s
classic textbook on ‘‘security anal-
ysis’’:

Prior to the SEC legislation . . . it was by
no means unusual to encounter semi-fraudu-
lent distortions of corporate accounts . . .
almost always for the purpose of making the
results look better than they were, and it
was generally associated with some scheme
of stock-market manipulation in which the
management was participating.
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He was writing about the year 1929.
Regrettably, that description fits some
of today’s events. Now, I am certainly
not suggesting that this is the practice
of a majority of our business people. In
fact, most of them, I think, try very
hard to play by the rules, and to be
honest and straightforward in their
dealings, and they recognize how im-
portant trust is.

But it is clear, from the number of
departures we have witnessed from
that standard, that what is involved is
more than just a few bad apples. Those
bad apples ought to be punished, and
punished very severely. I certainly
agree with the President when he
makes that statement. But it seems to
me we have to move beyond that in
order to address the incredible loss of
investor confidence that is now taking
place.

I have been reading the newspaper ar-
ticles carefully, and sometimes the
most apt comments come not from the
experts but from ordinary citizens. My
colleague from Texas knows that very
well because we have a noted citizen of
his State, Dicky Flatt, who is con-
stantly cited.

Karl Graf, a financial planner and ac-
countant in Wayne, NJ, is quoted in
the Bergen Record as saying:

The integrity of the game is in question for
now, and that’s a much bigger thing than if
the stock market does poorly for two years.
You have to have faith in the numbers the
companies are reporting, and if you don’t or
can’t, it makes it seem more like gambling
all the time. It makes me more cynical, and
I'm very discouraged. It’s going to take a lot
to make people feel confident.

Bob Friend, an aerospace engineer
from Redondo Beach, CA, a stock in-
vestor for 20 years, was quoted in the
L.A. Times as saying:

There’s a complete lack of trust in cor-
porate leadership. I think the lack of ethical
behavior has destroyed investor confidence.

Morris Hollander, a specialist in fi-
nancial disclosure accounting with a
Miami firm, was quoted in the Miami
Herald as saying:

We always had the strongest financial mar-
kets in the world, and that was because of
credible accounting standards. When you see
that confidence eroding, it is not good. It is
a real serious credibility crisis.

A recent poll demonstrates that
these views are not unique or unusual.
When asked this question: ‘“‘when it
comes to financial information the
major stock brokerage firms and cor-
porations provide to you, do you or do
you not have confidence that the infor-
mation is straightforward and an hon-
est analysis,” only 29 percent of Ameri-
cans said they had confidence the in-
formation was straightforward and an
honest analysis. A majority, 57 per-
cent, did not have confidence in the
basic information that undergirds our
equities market.

The Washington Post, on June 26, re-
ported:

According to economists and market ana-
lysts, these still-unfolding corporate and ac-
counting scandals have begun to weigh heav-
ily on the stock market, the dollar, and the
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U.S. economy. And the effects are likely to
linger at least through the end of the year.

The same article quoted the chief
economist for one of Wall Street’s
major firms as saying:

The economy and markets right now are in
the midst of a full-blown corporate govern-
ance shock. . .. To presume somehow that
it’s over or that the worst is behind us is
naive.

Furthermore, it is not only American
investors who are losing confidence in
our markets. A recent New York Times
article entitled ‘“U.S. Businesses Dim
as Models for Foreigners’” quoted Wol-
fram Gerdes, the chief investment offi-
cer for global equities at Dresdner In-
vestment Trust in Frankfurt, as say-
ing:

There is unanimous agreement that the
United States is not the best place to invest
anymore.

According to the Federal Reserve
Board, foreign direct investment in
corporate equities has fallen by 45 per-
cent from 2001 to 2002. And according to
a new OECD report, foreign inflows
from cross-border mergers and acquisi-
tions, which in 2001 were greater than
direct foreign investment into the
United States, have fallen sharply in
2002.

The Wall Street Journal said:

The loss of faith by American and overseas
investors in U.S. corporate books is churning
global financial markets: Share prices are
plunging in America and the dollar is losing
value, setting off stock-market plunges in
Asia, Europe and Latin America. If the flow
of foreign capital to the United States is dis-
rupted as a result, the world economy could
be jeopardized, because the U.S. relies on
overseas money to finance its huge current-
account deficit, and Asia and Europe rely on
America to buy imports.

As I draw this preliminary overview
of the context in which we are working
to a close, I want to speak for a mo-
ment about the potential loss of world
economic leadership for the United
States. The Wall Street Journal had an
article entitled ‘‘U.S. Loses Sparkle as
Icon of Marketplace.” It says:

The wave of scandals in corporate America
is roiling world stock markets. But the con-
troversy may have an even greater impact in
the marketplace of ideas, where the U.S. eco-
nomic model is coming under attack.

One area of particular importance
and now debate is adoption of account-
ing principles. The European Union—
and I do not think many people yet in
this country have focused on this mat-
ter—has indicated that the rules adopt-
ed by the International Accounting
Standards Board will become manda-
tory for all companies throughout the
European Union in 2005.

Traditionally, the U.S. has been pre-
eminent in the accounting field. We
have by far the largest economy. We
have a reputation for high standards
for transparency. So generally the
American argument on behalf of its
standards carried great influence. Now
we have the European Union, com-
parable in economic size to the United
States, moving to adopt a uniform set
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of accounting standards, to be promul-
gated by the International Accounting
Standards Board, for all of the Euro-
pean Union countries. So there is a po-
tential for real challenge to American
preeminence in this area, given what is
happening over here.

In fact, the New York Times reported
on June 27:

There is a groundswell among executives
in Europe against the American system of
corporate accounting—the so-called gen-
erally accepted accounting principles—that
was supposed to be the gold standard in dis-
closure.

Before Enron, Global Crossing and
WorldCom, America had been winning the
argument on accounting standards. But now,
a growing number of Europeans are con-
vinced that the American system is both too
complex and too easy to manipulate.

Regrettably, in my view, unless we
come to grips with this current crisis
in accounting and corporate govern-
ance, we run the risk of seriously un-
dermining our long-term world eco-
nomic leadership. Why do countries
look to us? They look to our capital
markets. They say: your capital mar-
kets are the most transparent; they
have the greatest integrity; we can
rely upon them; we can make rational
business decisions using the informa-
tion that is provided through your sys-
tem. If that is no longer the case, we
can expect growing difficulties as we
continue to argue for our preeminence.

The Wall Street Journal gave this
summary of the problem, after which I
will move onto the bill itself:

The institutions that were created to
check such abuses failed. The remnants of a
professional ethos in accounting, law and se-
curities analysis gave way to the maximum
revenue per partner. The auditor’s signature
on a corporate report didn’t testify that the
report was an accurate snapshot, said [Treas-
ury Secretary Paul] O’Neill. He says it too
often meant only that a company had
‘“‘cooked the books to generally accepted
standards.”

I want to be very clear about this. I
believe the vast majority of our busi-
ness leaders and of those in the ac-
counting industry are decent, hard-
working, and honorable men and
women. They are, in a sense, tarnished
by the burden of these scandals. But
trust in markets and in the quality of
investor protection, once shaken, is
not easily restored, and I believe that
this body must act decisively to reaf-
firm the standards of honesty and in-
dustry that have made the American
economy the most powerful in the
world. That is what this legislation
does, and that is why I urge its adop-
tion by my colleagues.

Let me now turn to the hearings and
to the bill. I know others are waiting
to speak, and I will try to summarize
my remarks. We have been working on
this for a long time, so obviously I
could go on at some length.

First, we sought to do a very thor-
ough and careful job in developing this
legislation. The committee held a total
of 10 substantive hearings and heard
from a broad range of experts, as well
as interested parties. I am not going to
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name all our witnesses, but, for exam-
ple, we heard from five past Chairmen
of the SEC; three former SEC chief ac-
countants; former Federal Reserve
Board Chairman, Paul Volcker; former
Comptroller General and chairman of
the Public Oversight Board, Charles
Bowsher; the present Comptroller Gen-
eral, David Walker; a number of distin-
guished academics who have been
studying these issues throughout their
careers; leaders of commissions that
studied the accounting industry and
corporate governance; representatives
of the accounting industry; representa-
tives of the public interest community;
representatives of the corporate com-
munity, and SEC Chairman Pitt.

It was a very thorough effort to gath-
er the best thinking on these issues
and to give all interested parties a
chance to be heard. My colleagues on
the committee, and the ranking mem-
ber, Senator GRAMM, participated in
this effort seriously and with commit-
ment. Senators DoODD and CORZINE
early on introduced a bill dealing with
oversight of accounting and auditor
independence. Many of that bill’s pro-
visions are reflected in this legislation.
Senator ENZI, of course, took a par-
ticular interest. He is the only certified
public accountant in the Senate. Many
other Members made important con-
tributions as we moved along the way.

I will now turn to each title. Title 1
of the bill creates a strong independent
board to oversee the auditors of public
companies. Title II strengthens auditor
independence from corporate manage-
ment by limiting the scope of con-
sulting services that auditors can offer
their public company audit clients.
This bill applies only to public compa-
nies that are required to report to the
SEC. It says plainly that State regu-
latory authorities should make inde-
pendent determinations of the proper
standards and should not presume that
the bill’s standards apply to small- and
medium-sized accounting firms that do
not audit public companies.

Titles IIT and IV of the bill enhance
the responsibility of public company
directors and senior managers for the
quality of the financial reporting and
disclosure made by their companies.
Title V seeks to limit and expose to
public view possible conflicts of inter-
est affecting securities analysts. Title
VI increases the SEC’s annual author-
ization from $481 million to $776 mil-
lion and extends the SEC’s enforce-
ment authority. Title VII of the bill
mandates studies of accounting firm
concentration and the role of credit
rating agencies.

It is my intention to go through the
bill title by title in a summary fashion,
but I will pause for a moment and ask
my colleague whether he has any time
pressures.

Mr. GRAMM. I don’t have a time
preference as such. My suggestion is
whenever the Senator gets tired of
talking and would like me to speak a
while, I can speak, and then he can
come back to it. But I have no objec-
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tion if you want to go through your
whole presentation. You certainly have
that right. If you think it will work
better doing it that way, that is fine. If
you want to break at some point and
have me speak, that would be fine.

Mr. SARBANES. Why don’t I move
ahead, and I will try to compress it a
bit.

Title I creates a public company ac-
counting oversight board. This board is
subject to SEC review and will estab-
lish auditing, quality control, ethics,
and independence standards for public
company auditors and will inspect ac-
counting firms that conduct those au-
dits. It will investigate potential viola-
tions of applicable rules and impose
sanctions if those violations are estab-
lished.

Heretofore we have relied on self-po-
licing of the audit process, private au-
diting and accounting standards set-
ting, and, for the most part, private
disciplinary measures. But question-
able accounting practices and cor-
porate failures have raised serious
questions, obviously, about this private
oversight system. Paul Volcker stated:

Over the years there have also been re-
peated efforts to provide oversight by indus-
try or industry/public member boards. By
and large, I think we have to conclude that
those efforts at self-regulation have been un-
satisfactory.

That is obviously one of the reasons
we are moving, in this legislation, to
an independent public company ac-
counting oversight board. We heard ex-
tensive testimony in favor of such a
board.

The board would have five full-time
members. Two of the members will
have an accounting background. All
will have to have a demonstrated com-
mitment to the interests of investors,
as well as an understanding of the fi-
nancial disclosures required by our se-
curities law. The board members would
be appointed by the SEC after con-
sultation with the Federal Reserve and
the Department of the Treasury and
would serve staggered b5-year terms.
They could not engage in other busi-
ness while they were doing this work.

Of course, the board will have a staff.
We would expect staff salaries to be
fully competitive with comparable pri-
vate-sector positions in order to ensure
a high-quality staff.

The bill requires that accounting
firms that audit public companies must
register with the board. Failure to reg-
ister or 1loss of registration would
render a firm unable to continue its
public company audit practice. Upon
registering, a company would consent
to comply with requests by the board
for documents or testimony made in
the course of the board’s operations.

The board would possess plenary au-
thority to establish or adopt auditing,
quality control, ethics, and independ-
ence standards for the auditing of pub-
lic companies. But this grant of au-
thority is not intended to exclude ac-
countants or other interested parties
from participating in the standard-set-
ting process. So the board may adopt
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rules that are proposed by professional
groups of accountants or by one or
more advisory groups created by the
board.

These provisions reflect an effort to
respond to the argument that you need
the experts to either set the standards
or help to set the standards. The ex-
perts in the industry can make these
proposals, but the board will have the
authority to adopt or to modify such
proposals or to act of its own volition.

We provide for the inspection of reg-
istered accounting firms by the board.
Firms that audit more than 100 public
companies are to be inspected by staff
of the board each year. Firms that
audit less than that are inspected
every 3 years, although the board has
the power to adjust these inspection
schedules.

The board also has investigative and
disciplinary authority. Former SEC
Chairman Arthur Levitt told the com-
mittee:

We need a truly independent oversight
body that has the power not only to set the
standards by which audits are performed but
also to conduct timely investigations that
cannot be deferred for any reason and to dis-
cipline accountants.

If the board finds that a registered
firm, or one or more of its associated
persons, has violated the rules or
standards, it will have the full range of
sanctions available.

The board also has the power to sanc-
tion a registered accounting firm for
failure reasonably to supervise a part-
ner or employee, but we allow an ac-
counting firm to defend itself from any
supervisory liability by showing that
its quality control and related internal
procedures were reasonable and were
operating fully in the situation at
issue. I am mentioning this item, even
though it may not seem that impor-
tant in the context of a bill this com-
plex, to point again to the effort that
was made in the committee to balance
competing concerns.

In effect, we say the firms have this
supervisory responsibility. They should
not duck this responsibility. Other-
wise, how are we going to assure the
people working for accounting firms
are meeting high standards? On the
other hand, we realize it is extremely
difficult in large organizations to con-
trol right down to the last person. So
we provided that if accounting firms
have quality control and related inter-
nal procedures in place that are reason-
able and that are operating fully, the
operation of those procedures can serve
as a defense.

The bill applies to foreign public ac-
counting firms that audit financial
statements of companies that come
under the U.S. securities laws. The
board is subject to SEC oversight,
which is important. Finally, we for-
malize the role of the Financial Ac-
counting Standards Board in setting
accounting standards accounting
standards are different than auditing
standards, which the new oversight
board will set. The bill provides for
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guaranteed funding of the new over-
sight board and the FASB by public
companies, something I think we all
agree is extremely important.

Some have asked, why do we need a
statutory board? Why not let the SEC
do something of this sort by regula-
tion? But others have raised questions
about the adequacy of the authority
the SEC has to accomplish all of this
by regulation alone. Clearly, a firmer
base would be established, a stronger
reference point, if the board were es-
tablished by statute, and the potential
of litigation that might arise with re-
spect to some of these disciplinary and
fee-imposing powers if they were cre-
ated solely by the SEC by regulation
would be avoided by a clear statutory
underpinning.

Furthermore, I believe, frankly, that
we need to establish this oversight
board in statute in order to provide an
extra guarantee of its independence
and its plenary authority to deal with
this important situation.

Let me turn to title II on auditor
independence. This is a very important
issue. Each of the country’s Federal se-
curities laws requires comprehensive
financial statements. That is what is
now required under the securities laws
for public companies. They have to
have comprehensive financial state-
ments that must be prepared—and I
now quote from the statute—' by an
independent public or certified ac-
countant.”

The statutory requirement of an
independent audit has two sides to it.
It is a private franchise, and it is also
a public trust.

The franchise given to the Nation’s
public accountants is clear. Their serv-
ices must be secured before an issuer of
securities can go to market, have its
securities listed on the Nation’s stock
exchanges, or comply with the report-
ing requirements of the securities law.
In other words, the accountants have
been handed by mandate a major piece
of business because the statute says to
these public companies that they must
have comprehensive financial state-
ments prepared by an independent pub-
lic or certified accountant.

So in effect we have directed to them
a significant amount of business. But
the franchise, in a way, is conditional.
It comes in return for the certified pub-
lic accountant’s assumption of a public
duty and obligation.

The Supreme Court stated this well
in a decision almost 20 years ago:

In certifying the public reports that collec-
tively depict a corporation’s financial status,
the independent auditor assumes a public re-
sponsibility. . . . [That auditor] owes ulti-
mate allegiance to the corporation’s credi-
tors and stockholders, as well as to the in-
vesting public. This public watchdog func-
tion demands that the accountant maintain
total independence from the client at all
times and requires complete fidelity to the
public trust.

Richard Breeden, former chairman of
the SEC from 1989 to 1993, under the
previous President Bush, said in his
testimony before the committee:
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While companies in the U.S. do not have to
employ a law firm, an underwriter, or other
types of professionals, Federal law requires a
publicly-traded company to hire an inde-
pendent accounting firm to perform an an-
nual audit. In addition to this shared Federal
monopoly, more than 100 million investors in
the U.S. depend on audited financial state-
ments to make investment decisions. That
imbues accounting firms with a high level of
public trust, and also explains why there is a
strong Federal interest in how well the ac-
counting system functions.

What has happened in recent years is
that a rapid growth in management
consulting services offered by the
major accounting firms has created a
conflict in the independence that an
auditor must bring to the audit func-
tion. According to the SEC, in 1988, 55
percent of the average revenue of the
big five accounting firms came from
accounting and auditing services; 22
percent came from management con-
sulting services.

By 1999, 10 years later, these figures
had fallen to 31 percent for accounting
and auditing services, and 50 percent
for management consulting services.

In fact, a number of experts argue
that the growth in the non-audit con-
sulting business done by the large ac-
counting firms for their audit clients
has so compromised the independence
of audits that a complete prohibition
on the provision of consulting services
by accounting firms to their public
audit clients is required—a complete
prohibition. According to James E.
Burton, the CEO of the California Pub-
lic Employees’ Retirement System,
CalPERS, which manages pension and
health benefits for more than 1.3 mil-
lion members and has aggregate hold-
ings of $150 billion:

The inherent conflicts created when an ex-
ternal auditor is simultaneously receiving
fees from a company for non-audit work can-
not be remedied by anything less than a
bright line ban. An accounting firm should
be an auditor or a consultant, but not both
to the same client.

John Biggs, CEO of Teachers Insur-
ance and Annuity Association—College
Retirement Equities Fund, TIAA-
CREF, the largest private pension sys-
tem in the world, which manages ap-
proximately $275 billion in pension as-
sets for over 2 million participants in
the education and research commu-
nities, told the Committee:

Because auditors owe their primary duty
to the shareholders, questions about the pri-
macy of that duty are raised if the audit
firm provides other, potentially more lucra-
tive, consulting services to the company.
The board and the public auditor should both
see to it that, in fact as well as in appear-
ance, the auditor reports to the independent
board audit committee and acts on behalf of
shareholders. The key reason why awarding
consulting contracts and other non-audit
work to the audit firm is troubling is be-
cause it results in conflicting loyalties.
While the board’s audit committee is for-
mally responsible for hiring and firing the
outside auditor, management controls vir-
tually all the other types of non-audit work
the audit firm may do for the company.
Those contracts with management blur the
reporting relationship it is difficult to be-
lieve that auditors do not feel pressure for
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the overall success of their firm with the cli-
ent. Even their own compensation packages
may be tied to consulting and non-audit
services being provided by their firm to the
company. . . .

By requiring public companies to use dif-
ferent accounting firms for their audit and
consulting services, and by establishing an
independent board with real authority to
oversee the accounting profession you will be
taking important steps toward reversing the
crisis in confidence in financial markets that
exists today.

We looked at this carefully. We had
testimony on the other side. In the
end, we took the approach that is out-
lined in the bill. The bill contains a
short list, nine items, of non-audit
services that an accounting firm doing
the audit of a public company cannot
provide to that company. These in-
clude, for example, bookkeeping or
other services related to the account-
ing records or financial statements of
the audit client, financial information
systems design, appraisal or valuation
services, actuarial services, manage-
ment functions or human resources,
broker or dealer or investment adviser
services, and legal services.

The thinking behind drawing this
line around a limited list of non-audit
services, is that provision of those
services to a public company audit cli-
ent creates a fundamental conflict of
interest for the accounting firm in car-
rying out its audit responsibility. If
the accounting firm is not the auditor
for the company, it can do any of these
consulting services—it can do any con-
sulting service it wants. But if it is the
auditor—so there is a conflict of inter-
est problem—then we take certain
services and say: those services you
can’t do. And the reason is, first of all,
in order to be independent, the auditor
should not audit its own work, as it
would do if it did financial information
system design or appraisal evaluation
services or actuarial services. It should
not function as part of the manage-
ment or as an employee of the audit
company, as it would if it were doing
human resources services, and it
should not act as an advocate of the
audit client, as it would do if it were
providing legal and expert services. Nor
should it be the promoter of the audit
client’s stock or other financial inter-
est, as it would be if it were the broker-
dealer or the investment adviser.

They are the public company’s audi-
tors. They have a very defined respon-
sibility as the auditors. The bill
doesn’t bar accounting firms from of-
fering consulting services. It simply
says that if a firm wants to audit the
company, there are certain services it
cannot perform. And even in that case,
the bill provides the board authority to
grant case-by-case exceptions, so if a
case could be made why an auditor’s
performing a consulting service ought
to be permitted, there is some flexi-
bility to permit it.

David Walker, the Comptroller Gen-
eral of the United States, in a state-
ment on June 18 said:

I believe that legislation that will provide
a framework and guidance for the SEC to use
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in setting independence standards for public
company audits is needed. History has shown
that the AICPA and the SEC have failed to
update their independence standards in a
timely fashion and that past updates have
not adequately protected the public’s inter-
ests. In addition, the accounting profession
has placed too much emphasis on growing
non-audit fees and not enough emphasis on
modernizing the auditing profession for the
21st century environment. Congress is the
proper body to promulgate a framework [on
this important issue].

There are a lot of other auditing
services, other than the nine I men-
tioned, that an auditor may want to
provide and whose provision we did not
preclude. In other words, the statutory
system that we are establishing lists
certain consulting services that, if you
are the auditor, you cannot perform for
the public company that is your audit
client, unless you can get one of these
case-by-case exemptions from the
board. And those consulting services
were the ones which, upon examina-
tion, seemed clearly to raise the most
difficult conflict of interest questions
that could result in undermining the
auditor’s fulfillment of his auditing re-
sponsibility.

The public company auditor can pro-
vide other non-audit services; that is,
any but those on the proscribed list, if
it clears them with the audit com-
mittee of the public company’s board
of directors. We seek to strengthen the
audit committee in very substantial
ways, including, as I will mention
later, that they should be the ones to
hire and fire the auditors—that the
auditors really work through the audit
committee for the board of directors
and that the auditors do not work for
the management. I think it is very
clear, to some extent, and in some in-
stances, it is management working
with the auditors that have done these
clever schemes for which we are now
paying the price.

We had the issue of auditor rotation
before us. Many witnesses thought the
audit firm itself should have to rotate
every b years, periodically. We did not
go that far. We recommend here that
the lead partner and the review partner
on audits must rotate every 5 years—
not the audit firm itself. But we do
provide that audit firm rotation should
be further studied and direct the Gen-
eral Accounting Office to undertake
such a study with respect to the man-
datory rotation of the audit firm.

I will move more quickly and skip
over some sections, but I can always, of
course, come back to them if there are
any questions.

We were concerned about the move-
ment of personnel from audit firms to
the public company audit clients.
There we put a 1-year cooling off period
with respect to the top positions in the
company, so that you can’t hold out to
the audit team the immediate prospect
of an important position in the com-
pany. Again, we are trying to protect
the independence of the audit.

The next two titles, III and IV, deal
with corporate responsibility and en-
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hanced financial disclosure. As I said,
we provide for a strong public company
audit committee that would be directly
responsible for the appointment, com-
pensation, and oversight of the work of
the public company auditors, which
makes it clear that the primary duty
of the auditors is to the public com-
pany’s board of directors and the in-
vesting public, and not to the man-
agers. We provide that the audit com-
mittee members must be independent
from company management.

We require that the audit committee
develop procedures for addressing com-
plaints concerning auditing issues and
also that they put in place procedures
for employee whistleblowers to submit
their concerns regarding accounting.

Where does an employee go when he
sees a problem and is fearful of taking
it up with management because his
perception is that management is in-
volved with the problem? We specifi-
cally provide that they should be pro-
tected in going to the audit committee.

We have a provision prohibiting the
coercion of auditors. Some have as-
serted that officers and directors have
sought to coerce their auditors or to
fraudulently influence them to provide
misleading information. Obviously, the
auditors ought to be protected from
that as well.

We have a provision that the CEO
and the CFO who make large profits by
selling company stock or receiving
company bonuses while management is
misleading the public about the finan-
cial health of the company would have
to forfeit their profits and bonuses re-
alized after the publication of a mis-
leading report.

We also address the question of rem-
edies against officers and directors who
violate securities laws, something in
which the SEC is very interested.

We have a provision on insider trades
during pension fund blackout periods.
We prohibit the insider trades. So you
can’t have officers and directors free to
sell their shares while the majority of
the employees of the company are re-
quired to hold theirs—as, of course, has
happened in some instances.

On enhanced financial disclosures, we
require that public companies must
disclose all off-balance-sheet trans-
actions and conflicts. We require that
pro forma disclosures be done in a way
that is not misleading and be rec-
onciled with a presentation based on
generally accepted accounting prin-
ciples. More companies are doing these
pro forma disclosures. They really are
not accurately reflecting the financial
conditions of the company.

We require very prompt disclosure of
insider trades—actually, to be reported
by the second day following any trans-
actions.

We require the reporting of loans to
insiders. There have been some enor-
mous loans made. At a minimum, those
need to be disclosed. Some argue they
ought to be prohibited. We didn’t go
that far. Some testified there are some
good reasons on occasion that a com-
pany ought to make a loan to one of its
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officers. But, at a minimum,
ought to be disclosed.

This is a small item, but it may have
a good benefit. We require public com-
panies to disclose to the investors
whether they have adopted a code of
ethics for senior financial officers and
whether their audit committee has
among it a member who is a financial
expert. We don’t require them to have
a code of ethics, although we think
they should. We just require that they
disclose whether they have one or not.

Title V deals with analyst conflicts
of interest. We have had this incredible
situation that was brought to the pub-
lic attention by the efforts of the At-
torney General of the State of New
York, Eliot Spitzer, in which research
reports and stock trades of companies
that were potential banking clients of
a major broker-dealer were often dis-
torted to assist the firm in obtaining
investment banking business. There
was one document that actually ac-
knowledged the conflict and, as a re-
sult, stated:

We are off base on how we rate stocks and
how much we bend over backwards to accom-
modate banking.

These analysts would recommend a
buy rating on the stock essentially to
help out the investment banking firm
which was trying to get the company’s
investment banking business. So they
get the analysts to say good things
about the company, which will then
lead the company to be far more favor-
ably inclined and take on that firm in
order to do their investment banking
business.

In some instances, they were actu-
ally recommending buys and then they
were saying to one another what a tur-
key the company was, but the poor in-
vestor was being taken at the time.

We set out a number of provisions in
this regard. I will not go through all of
them.

We prevent investment banking staff
from supervising research analysts or
clearing their reports.

We prohibit analysts from distrib-
uting research reports about a com-
pany they are underwriting.

We have a provision to protect ana-
lysts from retaliation for making unfa-
vorable stock recommendations.

We heard moving testimony from
someone who said: If you make an un-
favorable recommendation, who knows
what is going to happen to you?

We also provide—the bill here focuses
on disclosure instead of prohibition—
that an analyst would have to disclose
if he owned the company stock. If you
are doing an analysis and if you are
doing a report and a recommendation,
you ought to disclose whether you own
the company stocks or bonds, whether
you have received compensation from
the company, whether your firm has a
client relationship with the company,
and whether you are receiving com-
pensation based on investment banking
revenues from the company. These are
not prohibitions, they are just disclo-
sures.

they

CONGRESSIONAL RECORD — SENATE

The thought behind this is, if you are
an investor and an analyst is making a
recommendation and he puts up front
in his analysis that he owns the com-
pany stock, or that he is receiving
compensation from the company, or
that his firm has a client relationship
with the company, or that he is receiv-
ing compensation based on investment
banking revenues received from the
company, someone is going to look at
this and say: wait a second. I have to
take his recommendation in the con-
text of his involvement.

Finally, of major importance is the
increase we have provided for the budg-
et of the SEC to, No. 1, provide pay
parity for SEC employees; No. 2, en-
hance information technology and se-
curity enhancement; and, No. 3, fund
more professionals to help carry out
the important investigative and dis-
ciplinary efforts of the SEC.

We provide for two studies. One con-
cerns the consolidation of public ac-
counting firms. Senator AKAKA was
very interested in this. There has been
a constant consolidation trend. We
have asked the Comptroller General to
do the study. And the other is by Sen-
ator BUNNING directing the SEC to con-
duct a study of the role of credit rating
agencies in the operation of the securi-
ties markets.

In closing, there has been broad sup-
port for this legislation. Just a few
days ago, the Business Roundtable
came out in favor of it. The Financial
Executives International early on in
the process was supportive, as well as
the Council of Institutional Investors.

We have tried hard to listen to the
concerns people raised.

The procedure here was that before
the Memorial Day recess—in fact, in
early May, we put out a committee
print. As we approached markup short-
ly before the Memorial Day recess, a
number of amendments were proposed.
It was urged that we put the markup
over. We agreed to do that. We took all
the amendments that had been put for-
ward, and other suggestions that were
being received with respect to the com-
mittee print, and went back and re-
worked it.

I have to say to you that, in all can-
dor, many of those suggestions were
meritorious and in fact are now re-
flected in the legislation that is before
the Senate.

So we tried very hard to listen to
people at every step of the way. We
then reworked the print. We came back
with another committee print. We
went to markup on June 18. We made a
limited number of amendments in
markup and brought the bill out to the
floor of the Senate by a 17-to-4 vote.

I simply close by saying how strongly
I believe that financial irresponsibility
and deception of the sort that we have
seen in all of the instances that keep
appearing on the front pages of our
newspapers are a real threat to our
economic recovery. We cannot afford
to wait for the next corporate decep-
tion, followed by the next round of lay-
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offs, followed by the next collapse of a
company’s pension fund.

We need to take action to restore
public trust in our financial markets,
and that really begins with restoring
public confidence in the accuracy of fi-
nancial information. That is what this
legislation seeks to accomplish. I urge
my colleagues to support this critical
legislation.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
BINGAMAN). The Senator from Texas is
recognized.

Mr. GRAMM. Mr. President, I begin
by thanking Senator SARBANES for
working with me as we have considered
this bill. T congratulate him on this
day that we are considering the bill in
the Senate.

We had a series of hearings that I
wish every Member of the Senate could
have attended. I am not surprised that
at the end of those hearings good peo-
ple with the same facts, as Jefferson
said so long ago, were prone to dis-
agree.

I find myself in a position where Sen-
ator SARBANES and I agree on many of
the key issues of this bill; we differ on
others. It is not the first time in man-
aging a bill that we have been on oppo-
site sides.

I reminded Senator SARBANES this
morning that it might very well be this
will be the last bill we will ever man-
age together. Since I am leaving the
Senate, and we have something like 40
legislative days left, I do not know
whether, after this bill is dealt with,
the Banking Committee will warrant
any of those 40 days.

But I would like to say for the record
that no one can object to the hearings
we had, the approach the chairman has
taken. Whether you agree with him or
whether you do not, I think his ap-
proach has been reasoned and reason-
able.

It is clear this issue has attracted a
great deal of attention. It is clear that
there is a mind in the Congress, if not
in the country—Congress is not always
reflective of the thinking of the coun-
try—but there is a sort of collective
mind that we need to do something,
even if it is wrong.

I lament, as we have gotten into this
debate, that the media has decided that
the tougher bill is the bill with more
mandates; that if you decided to set up
a stronger committee, a stronger board
with broader powers so they might de-
cide to go beyond the legislative man-
dates, that that is a weaker proposal
than having Congress actually write
auditing standards or conflict of inter-
est standards.

I would submit to my colleagues—
and I guess I would have to say at this
point, I do not know that we will fol-
low this adage—but I suggest this is a
very important bill. I urge my col-
leagues, as you look at this bill, to re-
alize we are not just talking about ac-
counting. If this bill were just about
accounting, it could do some good, it
could do some harm, but it could not
do too much of either.
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But this bill is far more than just a
bill about accounting. This is a bill
that has profound effects on the Amer-
ican economy; therefore, I think it is
very important that we try to look at
the problem and that we try to come
up with a solution that will be good
not just for today, not just that will
bring forth a positive editorial in a
newspaper tomorrow, but I submit we
want to try to find one that meets the
front porch of the nursing home test.
That is the test where, when we are all
sitting around in rocking chairs in a
nursing home, and we look back at
what has happened under this bill, that
we will be proud of what we did and
how we did it.

I want to touch on several things. I
want to go through and make several
points, some related to what the distin-
guished chairman said, some just be-
cause I want to say them. I want to
talk about what I believe the problem
is. And I want to make it clear that I
do not know how to fix it. I do not
know that this bill fixes it. I do not be-
lieve it does. I do not believe my sub-
stitute I offered fixes it either. But I
think somebody needs to talk a little
bit about it. Then I want to talk about
the bill that we have before us, and
where I agree with it and where I dif-
fer, and what those differences are.

I think the good news is—from the
point of view of if consensus is a good
thing—there is a consensus, and has
been from the very beginning, that we
need to pass a law. What this President
cannot do is provide an independent
funding source and a legal foundation
for this independent board.

I personally believe the President’s
10-point program was a good program.
What the Chairman of the SEC cannot
do is provide an independent funding
source and provide a legislative foun-
dation for the board. The Chairman
and I agree on that.

There have been people who have
reached a conclusion that if you dif-
fered from Senator SARBANES, you did
not really want a bill. I believe those of
us who have differed do want a bill.
And the one thing that we agree on,
which I think is at the heart of this
whole debate, is a strong, independent
board to make determinations about
conflict of interest and about ethics.

Now, let me touch on the things that
I wanted to touch on.

I personally thank Senator SARBANES
for the approach he took in focusing on
the problem and on the future. Every-
body knows this has now become a po-
litical issue. We know that people are
either trying to go back and pin this
problem on past Presidents or SEC Di-
rectors or they are trying to pin the
problem on the current President and
the current SEC Chairman. I think it is
a testament to Senator SARBANES’
leadership that he has had nothing to
do with that.

The plain truth is we have had a suc-
cession of great SEC Chairmen. Arthur
Levitt and I disagreed on many things,
but I do not think anybody could argue
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that he was not an effective SEC Chair-
man. It is true that he had the ability,
under existing law, to go back and
change GAAP accounting to set up a
board, to do anything he wanted to do,
and he did not do it. But it is always so
easy to see these things when you are
looking with that wonderful hindsight.

Anybody has to give Arthur Levitt
credit that he was the first to raise an
issue about auditor independence.
Whether you agreed when he raised it
or not that it was a problem, that it
was proven, it is clear that he saw a
problem which may or may not be the
source of our problem today, but many
people believe it is. You have to give
him credit. And I don’t believe anybody
else in his position would have done a
much better job than he did.

Let me also say that I think Harvey
Pitt has done an outstanding job in the
short period of time he has been at the
SEC. Much is made of the fact that he
did legal work for accounting firms. I
continue to be struck by this approach
that somehow knowledge is corruption,
that somehow the perfect regulator is a
guy who just came in off a turnip truck
and who knows absolutely nothing.

It reminds me of Senator MCCAIN was
once telling a story about talking to a
journalist who was covering the Viet-
nam War and asking the journalist if
he had ever read this seminal work
about the history of Vietnam. And the
journalist said: No, he had never read
it because he wanted to approach the
subject with a totally unbiased mind.

There is a big difference, I submit,
between an open mind and an empty
mind. We make a grave mistake when
we discount knowledge. Everybody
today, when they are criticizing Har-
vey Pitt, talks about the fact that he
represented accounting firms and secu-
rity firms. I guess if he were being
more aggressive than is the public
mood, people would remember that he
was probably the most rigorous chief
counsel at the SEC in its history and,
in that process, brought cases against
numerous major companies. They
would be saying that that experience
had tainted him for his current work.

The point is, the man has broad expe-
rience as chief counsel to the SEC,
where he prosecuted major firms, and
he has vast experience as probably the
Nation’s premier security lawyer where
he defended associations and busi-
nesses. And quite frankly, when in
doubt, I will go with knowledge. When
in doubt, I will take experience. I do
not believe that experience taints you.

Let me also say that there is this
current mood that anything having
anything to do with accountants is
somehow bad. Having just praised Har-
vey Pitt, let me point out an area
where I disagree with him. When he set
up his board to oversee accounting eth-
ics and to look at issues such as the
independence issue, on ethics issues, he
does not allow people with an account-
ing background to vote.

Now I would have to say that I
strongly disagree with that for two
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reasons: No. 1, since when is a person’s
background a source of corruption? I
will address that a little more in a
minute. Secondly, when you are look-
ing at what is and what is not ethical
practice, I am not saying it is abso-
lutely essential, but it is helpful to
have somebody who knows something
about what practice is.

I submit that in all of these ap-
proaches, from the SEC approach to
the approach of this bill, we are prob-
ably going too far in putting people in
positions where they are going to have
massive unchecked authority and they
have no real expertise in the subject
area.

Anybody who thinks this board is
just going to slap around a few ac-
countants does not understand this
bill. This board is going to have mas-
sive power, unchecked power, by de-
sign. I would have to say the board
that Senator ENzI and I set up in our
bill has massive unchecked power as
well. I mean, that is the nature of what
we are trying to do here. I am not criti-
cizing Senator SARBANES. I am just re-
minding people that there are two
edges of this sword. We are setting up
a board with massive power that is
going to make decisions that affect all
accountants and everybody they work
for, which directly or indirectly is
every breathing person in the country.
They are going to have massive un-
checked powers.

We need to give some more thought
to who is going to be on this board and
is it going to be something that is at-
tractive enough to make people want
to serve.

In the proposal Senator ENZI and I
put together, I thought we could en-
hance its prestige by making it a little
more independent of the SEC. Under
the committee bill, which is before us,
the SEC would appoint the members of
the board. I thought that given the
broad nature of its power, which goes
far beyond just accounting and far be-
yond just securities, it would be helpful
to have the SEC appoint two mem-
bers—Senator ENZI and I suggested
that one have an accounting back-
ground and one not—have the Federal
Reserve Board appoint two; have the
CFTC appoint two; and then have the
President appoint the chairman. I
think that board would have a higher
profile. With a Presidential appointee
as chairman, it would raise the pres-
tige of the board, and we would get bet-
ter people to serve on the board.

I urge my colleagues, think long and
hard when you think about this board
exerting tremendous, unbridled, un-
checked power, about how many people
you want on the board who know some-
thing about the subject matter. Today,
in an environment where accountants
are the evil people of the world, the en-
emies of the people, having no account-
ants on this board or relatively few and
not letting them vote when ethics mat-
ters are being dealt with, I assert that
kind of approach means you are not
going to have first-rate people who are
going to want to serve.
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Let me finally get it out of my sys-
tem by saying: I don’t know a whole
bunch of accountants. I taught at a
public university. About a third of my
students in economics were accounting
majors. I would have to say that I have
a pretty high opinion of accountants. If
I had to trust the safety and sanctity
of my children and my wife today,
after all these revelations about bad
accounting, to a politician, a preacher,
a lawyer, or an accountant drawn at
random in America today, without any
pause I would choose an accountant.

I am not saying that there are not
bad people in accounting. I am not say-
ing there has not been abuse. But I
think we have to separate people from
professions.

One of my concerns is, we have al-
ready had a decline in the number of
people majoring in accounting. I am
wondering, I don’t care what kind of
law you write, I don’t care what kind
of board you set up, if we don’t attract
smart young people into accounting,
people who understand it is not talent,
it is not personality, it is not cool, it is
character that ultimately counts, then
none of these systems are going to
work very well.

Now, I don’t buy the idea that legis-
lating something instead of setting up
a reasoned system to make decisions is
a tougher approach; and if it is, I don’t
want it. But what we have today is an
approach that is largely taken in the
media that the more mandates you
have, that the more things chiseled in-
flexibly into law, that the more it is
one-size-fits-all, whether it has any
rhyme, reason, or responsibility, that
that is tougher, and therefore it is bet-
ter, that in today’s environment is ob-
viously appealing.

I hope this doesn’t happen, but it
would not shock me if we have a series
of amendments offered tomorrow when
we start dealing with the bill, where
people try to out-tough each other—
maybe one to Kkill all the accountants
and start all over and train new ones.
Well, nobody would offer such an
amendment, but I think we could very
easily get into this oneupsmanship
that we can end up regretting. I hope
that will not happen. I want to discour-
age that.

Let me give you an example of where
Senator SARBANES and I differ in our
opinions. Who is right, I don’t know. I
think maybe being in this business for
a while convinces you that nobody has
a lock on wisdom and nobody knows in
each and every case what is right and
responsible, but I want you to under-
stand the difference of our approach.
Let me just go right to the heart of the
matter.

The substitute that I offered in com-
mittee with Senator ENZI has an inde-
pendent board. I think it is better, but
you can argue that the two boards are
pretty similar. Ours is a little more
independent of the SEC; though, in the
end, to meet the constitutional test,
the SEC has to have authority over it.
We went a little further in terms of
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independence and appointing members,
and I have already talked about that.
But the whole heart of the difference—
let’s pick one issue—comes down to
auditor independence. If you ask me
today, should the same company that
does an external audit for a firm be
able to do internal audits—and I argue
today I don’t have the knowledge to
say this—I would argue today that I
really don’t know enough about ac-
counting practice and how the process
works, not just at General Motors but
at the smallest corporation in Amer-
ica, to make that decision. The bill be-
fore us sets out the law. It is written in
the law that if you do an external
audit, you cannot do any one of these
nine different things. I don’t know, it
may well be that after a reasoned anal-
ysis a competent board would decide
they ought to do those things. My
guess is that if T had to decide today,
and you forced me to make a decision
that was going to be binding on the
country, which is a little frightening to
me, I might well agree with most, and
in some cases all, of these things. But
I don’t believe we ought to be writing
that into law. I don’t think anything is
gained by writing it into law, and I
think a lot is lost by writing it into
law.

Having read editorials, I know this
makes the bill tougher, but I don’t
think it makes it better. What I believe
we should do is set up the best and
strongest board we can, make it inde-
pendent, give it independent funding,
and put competent people on it. The
way Senator ENzI and I did it, and
there is nothing magic about it other
than that we did it, we decided to have
the SEC, the Fed, and the CFTC ap-
point two members, one with an ac-
counting background and one without,
and then have the President appoint
the chairman, and he could decide.

I personally think that having more
accountants rather than fewer is a
plus, not a minus. I don’t think they
all ought to have an accounting back-
ground. I don’t necessarily say a ma-
jority have to have an accounting
background, but I believe that day in
and day out, 20 years from now when
we have all left the Senate and we are
not paying attention to these things, it
would help to have people who know
what they are doing. I don’t buy the
idea that people who don’t know what
they are doing are more moral, other
things being the same, than people who
do know what they are doing. In any
case, I believe that rather than writing
out these nine things by law that you
cannot do while you are doing an exter-
nal audit, we ought to set up the
strongest board we can, and we ought
to give them external funding and plen-
ty of power, and we ought to say to
them: you need to look at these nine
things and do a reasoned analysis. You
need to talk to lots of people, such as
smart theorists who are accounting
professors at our best universities, and
you probably ought to talk to the
bookkeeper in Muleshoe who is actu-
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ally doing bookkeeping work, look at
the practical, the theoretical, and
make a determination.

Should you be able to do an external
audit and do any one of these nine
things? You make a decision and set it
out in regulation. Why is that better
than writing it into law? It seems to
me it is better for two reasons: One, if
you are wrong, or if accounting prac-
tices change, or if your perception of
the problem changes, you can go back
and change it by regulation. The prob-
lem with writing it into law is that
Congress then has to come back and
change the law. As we know from
Glass-Steagall, it took us 60 years to
fix something that had it been written
in regulation by the 1940s, it would
have changed. But we didn’t change it
until 1999.

The second reason, which I think is
equally important, if not more impor-
tant, is the way the bill is now written
might very well make sense for Gen-
eral Motors. That is, it might make
perfectly good sense to have a process
whereby General Motors might have
three or four different CPA firms—
maybe more—but they are operating
all over the country and all over the
world. That is perfectly feasible. But
the last time I looked—and I don’t
know, but some of these may have gone
out of business and, God willing, maybe
some new companies have come into
business—the last time my trusty staff
looked, there were 16,254 publicly held
companies in America. I don’t care how
smart you are, I don’t care how good
your intentions are, you cannot write a
mandate, if you get too far in the de-
tail, that fits General Motors and also
fits the 16,2564th largest company in
America. It just doesn’t work.

One of the advantages of setting up
an independent board, giving them a
mandate to look at these areas, but not
chiseling it into stone in legislation, is
because they can then say, well, here is
the principle and if you are General
Motors, here is how it applies, but if
you are XYZ Paint Company in Mon-
tana, or Wyoming, or wherever, you
might only have one accounting firm
operating in the town that you are
domiciled in. I am not saying you can-
not hire accountants to come from the
Capital City, or wherever, to your town
to do work for you, and maybe you
ought not to be operating in a little
town in a small State; but people
choose that, and people who represent
small States seem to like these compa-
nies being there. I am just saying that
giving the board the ability to set a
principle and apply it in one way to
General Motors and in another way to
a small company in a small town
makes eminently good sense in prac-
tice.

Now, I know it is not a mandate in
the same sense as writing it into law,
but I think the result would end up
being better.

One of the amendments that I will
offer—and I thank Senator SARBANES
for trying—and one thing I have to say
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is that nobody on our committee can
say that Senator SARBANES did not lis-
ten. Nobody can say he failed to try to
hear them out on their concerns and
that, in many cases, he didn’t change
the bill to try to respond to their con-
cerns.

One of the changes that I support is
giving the board, with the concurrence
of the SEC, the ability to grant waivers
to these rules and, in fact, to the law.
The problem with waivers on an indi-
vidual company basis is a practical
problem, and that is, if 16,2564 compa-
nies are trying to get waivers under
their special conditions—they all come
to Washington and hire lawyers and
lobbyists; they all petition the board
and the SEC—if that board has 16,254
petitions in 1 year, and it could have
many times that if people are peti-
tioning for different kinds of waivers,
we are going to shut it down for any
other purpose except waivers.

What will happen, not because any-
body wants it to happen but because of
the very nature of Government, the
people who will get the waivers will
not in general be the most deserving
people. They will be the people who
hired the best lawyers, who had the
best contacts, who knew how to go
about it, and who had the money to
spend getting the waiver.

My guess is the smallest companies
that need the waiver the most will not
get them. Surely at some point we are
going to fix the bill so that the ac-
counting board, with the concurrence
of the SEC, can say: OK, look, in apply-
ing this, if you fall into these cat-
egories, you have these circumstances,
you have a waiver to do things in this
way. Clearly, something like that has
to make sense.

One of the things we have to come to
recognize, and I think we all recognize
it, is that having a beautiful law in a
law book does not make good law. It
has to be practical, and it has to take
into account the 1,001—in this case, the
16,254 different circumstances that can
apply.

What is the problem? I guess there
are as many theories about the prob-
lem as there are people. I have my own
theory about the problem, and I will
share it with my colleagues and any-
body else who is interested.

Why is all of this happening now? I
believe it is happening because of the
problems in GAAP accounting. There
are other extenuating circumstances,
and I want to touch on them, but here
is the problem in GAAP accounting.
Senator SARBANES used a perfect exam-
ple of it, and I will just take his exam-
ple. He talked about how WorldCom
saw its market capitalization fall from
$100 billion to $100 million. How is that
possible? I remember when Enron went
bankrupt. People said: Where are the
assets? When a company goes from $100
billion to $100 million, what happened
to the assets?

Here is the problem. Increasingly,
the asset is a combination of know-
how, credibility, and a belief by the
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public that you are carrying out your
business in an efficient and ethical
way. Increasingly, the modern corpora-
tion does not have 12 steel mills. They
do not own massive physical assets.
Many companies have tried, basically,
to get out of the asset business into the
information business. The value of
WorldCom was a discounted present
value of what the public believed its
revenue stream was relative to its cost.
It never had $100 billion worth of phys-
ical assets, anything like it. That is
what the value of the ideal was as the
public perceived it in a period where
our wise friend, Alan Greenspan, talked
about irrational exuberance. That is
what they thought that company was
worth, but it never had assets that
were anything near $100 billion. What
it had was know-how, knowledge of a
market, and it had credibility.

Enron was like a bank in the 19th
century before FDIC insurance. Their
reputation was the source of their
value, and when they made stupid busi-
ness decisions that called that reputa-
tion into question, they collapsed.

I have a great sympathy for account-
ing because I used to be an economist,
and in economics, we have something
called ceteris parabis. It means ‘‘other
things being the same.”” So when we do
not know what those other things are,
we just utter this Latin phrase and pre-
tend they do not exist—literally pre-
tend they do not exist.

That is valuable in physics where you
talked about force equals mass times
acceleration, or for every action there
is equal but opposite reaction. That is
an assumption. That is a simplification
because it leaves out friction, and it
leaves out gravity. There is nothing
wrong with it, but the problem is, ac-
counting cannot do those things.

I had a famous and great accounting
professor named David McCord Wright.
Nobody remembers him anymore. I can
visualize him today easily defining
WorldCom. He would have talked about
the discounted stream of earnings, and
he would have talked about the value
of their equity or market capitaliza-
tion and would have plotted out a pro-
jection of revenues and a projection of
costs and integrating that area to add
it up, and that is where the $100 million
was.

I doubt if WorldCom’s physical assets
ever totaled $50 million, probably not
$20 million. You are an accountant and
you have the job with the directions
that are available through GAAP, gen-
erally accepted accounting principles.
You have the job of trying to model,
for accounting purposes, what
WorldCom looks like. You do not have
the ability to utter a Latin phrase and
wish away things you do not under-
stand. Our problem today is that our
GAAP accounting has not kept pace
with the world in which we live.

In this world where knowledge is
power, in this world where know-how is
wealth, it is very hard to model with
GAAP accounting. In the decade of the
1990s, when this new model was used on
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a massive basis in the American econ-
omy, accountants had to figure up how
much all this stuff was worth.

GAAP accounting has not kept pace
with our changing economy. Our ac-
counting is based on the old steel mill
of the 1940s where you had how much
you paid for the furnaces, and you had
them a certain period of time, and you
have depreciated them.

How do you depreciate an idea? How
do you book having brilliant young
people who are committed to the fu-
ture in your company because they
own your stock? How do you put that
down in value terms?

So when we are pointing the finger at
these people who call themselves ac-
countants, when we are blaming them
for every problem in the world, ac-
countants did not put WorldCom into
bankruptcy. Accountants did not put
Enron into bankruptcy. Enron put
Enron into bankruptcy by making bad
business decisions. The accounting was
a problem because it was slow to show
it, but it was there. WorldCom’s prob-
lems were there. The problem was not
accounting. The problem was account-
ing did not show the problem soon
enough.

So if anyone is listening to this de-
bate and thinks some investment is
going to be more valuable because we
have better accounting, in the long run
that is true; in the short run, I am not
sure that is true. In fact, I argue these
companies would have gone broke any-
way. Clearly, they would have gone
broke, and they would have gone broke
quicker had the accounting system
been better. It should have been better.
It needs to be better.

The point I am trying to make is the
following: When you are trying to
model a company using GAAP account-
ing, it is hard. It is something nobody
has ever done before.

We are learning how to do this, and
we will—using concepts like goodwill
to try to be a proxy for things like in-
tellectual capital and know-how. That
is the source of our problems.

I think the fact this came at the end
of a financial bubble in the 1990s exac-
erbated the problem. The problem, in
my opinion, is accounting was easier—
maybe it was not easier initially. We
figured out how to do it on the old
model. We will figure out how to do it
on the new model.

There is some smart accountant,
probably at Texas A&M right now,
studying accounting, who will probably
get an MBA, who will figure out how to
get all this goodwill off our books—
which is a silly concept in my opinion,
but it is the only one we have—and
come up with models of intellectual
capital that will have meaning, just as
that steel furnace in the 1940s and the
write-down of it that made sense, but
that is not the world in which we live.
That has to be dealt with.

Something the chairman’s bill does,
something that I very much am in
favor of, is it gives independent funding
to FASB. The two things that have to
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be done and only Congress can do them
effectively, in my opinion, are: No. 1,
we have to have an independent, self-
funded accounting standards board,
FASB, and we have to have account-
ants setting accounting standards. No.
2, we need to set up this board to over-
see ethics in accounting.

I do not think it matters whether it
has a majority of accountants or not,
but it needs to have a reasonable num-
ber of people who have a background in
accounting so they know what they are
doing and so they have an intellectual
stake in it being done right. It is a dan-
gerous thing when there are people
with massive power who do not have
any kind of intellectual stake in the
application of that power, and it con-
cerns me.

So to conclude, let me say this: Sen-
ator SARBANES and I, when we were at
this point on the financial services
modernization bill, were on opposite
sides. I was for the bill. I saw it as the
epitome of all wisdom. He was opposed
to the bill and saw it in less glowing
terms. By the time we got out of con-
ference, it was our bill. We were to-
gether on it and 90 Members of the Sen-
ate voted for it. It passed the Senate
initially on a very close vote, a very
narrow margin.

I do not think that will be the case
here. I think this bill will pass by a
very large margin. I also think it is
possible that by the time we have rec-
onciled this bill with the House, that
we can have a bill that will be very
broadly supported. At that point, I
hope I will be in a position of sup-
porting it.

There are many good things in the
Sarbanes bill. There certainly has not
been a bill, since I have been in the
Senate, that was better intended than
this bill. I do think it can be improved.
I think it legislates too much. I think
it does one-size-fits-all mandates. It
takes them a little bit too far. That, to
some guy outside government, does not
sound very important, but it is very
important when one starts talking
about application. If we do this thing
right, and if we build a consensus and
it works well, that will be the final
monument of the bill.

I hope we can offer germane amend-
ments. As of right now, I think there
will probably be two amendments I will
offer. One will have to do with this
issue about granting waivers on a blan-
ket basis so that rather than making
every individual company that has spe-
cific kinds of problems come in and ask
for an individual waiver, that the SEC
and the board, when they agree, could
simply issue a set of principles, and if
you qualify you would get the waiver.
If you do not, you do not. Pretty
straightforward amendment.

The second amendment I believe I
will offer will have to do with appeals.
Under British common law, we have al-
ways taken a very strong position in
affecting the right of a person to earn
a living. We have set very high stand-
ards when it comes to taking some-
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body’s livelihood. I believe there are
people who are practicing accounting,
or veterinarians or economists or any
profession, there is somebody in it who
ought not to be in it. I think when this
board, which is a private entity—and
again this is not a problem with the
Sarbanes bill. This is a problem of our
substitute as well. It is a strange kind
of entity. We want it to be private, but
we want it to have governmental pow-
ers. We have tried to structure it in
ways to try to accommodate this.

The bottom line is, when this board
is taking away somebody’s livelihood
and that person believes they have
been wronged, they ought to have a
right to go to the Federal district
courthouse. They ought to have a right
to say: I do not think that was right,
and I want my day in court.

They ought to have to pay for it, and
at that point I think all the material
involved has to be made public, but
that is a right I think people have to
have. Those two amendments are very
narrowly drawn, and they go to the
very heart of the bill. I know some of
our colleagues are thinking about of-
fering a whole bunch of other amend-
ments. I submit that trying to work
out a compromise with the House is
going to be difficult. I think we will
succeed at it, but I think if we get a
whole bunch of other issues involved,
we are making the mountain higher. I
believe we are ready to legislate in this
area, and I think if we can limit what
we are doing to this area that we can
pass this bill, we can go to conference,
and we can come back and have a bill
signed into law before we leave. I think
if we get into a lot of other areas, I am
not saying the world comes to an end if
you put an amendment on here—hav-
ing us write accounting standards with
regard to stock options, for example,
that is a tax issue. I would probably
want to make the death tax permanent
as a second-degree amendment, but I
am not saying the world comes to an
end if we do that.

I am saying if we get off into those
kind of issues, where you have strong
feelings on both sides of the aisle—and
that would not be any kind of partisan
vote—I think it is harder for our chair-
man and for the members of this com-
mittee to get their job done. I hope we
will have a limited number of amend-
ments. I hope they will be germane to
the bill.

Finally, at some point we are going
to take up Yucca Mountain. I am not
up high enough in the pecking order to
have gotten the word as to exactly
when that is going to be. Other things
being the same, I would rather finish
this bill first and then go to Yucca
Mountain than to stop in the middle of
it. But it is a highly privileged motion.
Any Member can make it. It is not de-
batable. I assume at some point some-
time tomorrow that motion will be
made. As I figure the time limit under
that privileged motion, it would take
about a day.

I don’t see any reason this bill should
not be finished this week, and maybe
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much sooner if we can stay on the bill,
if we don’t drift on into these other
areas. When people who are for the bill
in its current form want to stay pretty
close to the bill and people who are
against it in its current form want to
stay pretty close to the bill, we ought
to stay pretty close to the bill.

I thank my colleagues for their in-
dulgence. I look forward to working on
this issue. I yield the floor.

The PRESIDING OFFICER (Mr. DOR-
GAN). The Senator from Wyoming.

Mr. ENZI. Mr. President, these are
interesting times. I hope colleagues
have been listening. The two presen-
tations that preceded me were out-
standing explanations of both the bill
and the financial problems facing the
world today. I don’t think you can get
a clearer explanation of the problems
than those given by Senators GRAMM
and SARBANES. They are very detailed
and very much to the point and lay the
groundwork for what we are about to
do.

Usually in this Chamber, we have a
solution and we are looking for a prob-
lem. Today, we have a problem and we
are looking for a solution. We have a
problem before the Senate. The way
this process works, is that we try to
place the solution in the best possible
form. Under our form of government,
the Senate will work on its bill; the
House works on another bill on the
same topic. When those two bills have
been completed, there will be a con-
ference committee and we will work
out the differences. Through every one
of those processes, there will be
changes to the legislation. We get 100
different opinions from 100 different
backgrounds on any piece of legisla-
tion. That is what makes our form of
government work. At the other end of
the building, there are 435 people from
different backgrounds. They all lend
their opinion issues that come before
the House.

It is sometimes a slow process, but it
is the best process in the world. It will
work on this problem for which we are
looking for a solution.

If the economy were different today,
we would not have this problem. When
there are changes in the economy, we
realize accounting problems—or at
least that is when the accounting prob-
lems become apparent. That is where
we are today.

I am the lone accountant in the Sen-
ate. There is a good reason for that.
Accountants are out there doing very
detailed work. When you listen to what
is in this bill, you are going to hear de-
tails that you do not hear with other
legislation. It is the nature of the occu-
pation, of the profession of accounting.
In the last 6 months, there has been an
increased interest in the accounting
profession. Kids in colleges have been
asking the Deans about this phe-
nomenon called accounting that no-
body has talked about for a long time.
It is a tremendous opportunity for ac-
countants to finally explain what they
do.
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Some of the kids are looking into ac-
counting for the wrong reasons. They
want to be one of the green eyeshade
people bringing down huge corpora-
tions. That is not what it is about. It is
an opportunity to make sure everyone
understands business in America. Ac-
countants are the people with the very
basis who both know it and can explain
it. That is their job.

Somewhere along the line, it is pos-
sible for people to get distracted from
that main goal. We are trying to bring
them back to that main goal—pro-
viding a basis where everyone can un-
derstand the value of the companies in
which they are investing.

Today we are addressing accounting
legislation that has been reported out
of the Banking Committee. It has been
through initial scrutiny. It has been
through the process that leads us to
the floor. I have talked about the floor
process, but so far this has only been
through the hearings process. We had
13 hearings in the Banking Committee.
They were on very diverse topics and a
very diverse bunch of people who un-
derstood each of those topics testified.
I commend Senator SARBANES for the
way he conducted the process of the
hearings, and then the process of nego-
tiations that led up to the committee
vote. That happened over the last sev-
eral months. On this issue, I can think
of no other Chairman in either the
House or Senate who did a more thor-
ough job in conducting hearings. The
Banking Committee stayed on the sub-
stance and did not allow enormous out-
side pressures on this issue to interfere
with trying to get to the bottom of the
real problem. The hearings were not
finger-pointing. The hearings were an
attempt to get valuable information to
arrive at the best possible solution.

In addition, the witnesses at the
hearings presented objective views.
Had it been my choice to call the wit-
nesses, I would have chosen nearly
every person who testified. That shows
the care and concern that went into
choosing the individuals who provided
this basic information. The witnesses
offered several different views, and
they came from diverse backgrounds.

I also thank the Chairman for the
way he and his staff conducted them-
selves through the endless negotiations
we had during that same timeframe.

Right now, it seems as if everyone is
writing an accounting bill—including
myself. In fact, I got calls as soon as
Enron occurred from some of the House
Members who said they would really
like to work on a bill with me. Of
course, the first question I had to ask
them was, What did you find really
happened with Enron? Usually the an-
swer was, We don’t know yet. Their re-
sponse was, but we want to get ahead
of the curve.

I am glad we had the patience to
wait, to hold the hearings, and then to
negotiate through a number of dif-
ferent bills to come up with the one be-
fore the Senate today. Those negotia-
tions by Senator SARBANES and his
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staff were both honest and fair. Al-
though we were not able to agree on
everything, which is the basis of nego-
tiation, I believe all negotiations took
place in good faith. I thank the Chair-
man for that. I do think we have a bill
that is a good basis for finishing the
process and going to conference.

Enron, Global Crossing, WorldCom,
and the other numerous restatements
that are occurring have caused a ripple
effect on the trust of corporate execu-
tives and their auditors by the public.
These executives, the persons in whom
shareholders put their trust, have
stained the entire corporate commu-
nity. A few bad apples have spoiled the
bunch. As a result, the legislation we
will be debating this week will restruc-
ture the way executives operate by in-
creasing accountability and making it
easier to discipline fraudulent behavior
while at the same time increasing pen-
alties for illegal activity.

This legislation will force the man-
agement of companies to be account-
able to their shareholders by requiring
that they certify the accuracy of their
financial statements. In addition, the
legislation will require that members
of corporate audit committees are
independent directors. We provide the
audit committee the ability to engage
outside consultants and advisers and
provide them the resources they need
to determine whether the accounting
techniques being used are in the best
interests of the shareholders.

In addition, all employees should be
subject to the same rules when selling
company stock. In this regard, the bill
prevents officers and directors of a
company from purchasing or selling
stock when other employees are re-
stricted. And when these officers or di-
rectors do sell stock in the companies
in which they work, they should report
the transaction on the next business
day.

However, the cornerstone of this leg-
islation will be to change the way in
which a company’s auditors interact
with their clients, and also to force
them to be more accountable. While I
believe that accountants have ex-
tremely high ethics and standards, I do
believe the current environment has
highlighted a number of problems in-
herent in the current oversight struc-
ture of the accounting industry.

I do believe it is an awesome task to
be the accountant trying to explain
this to everybody else. I do need to ex-
plain a little bit why there are not
more accountants in legislatures or in
the Senate or in the House. That is be-
cause if you pick up experience in leg-
islating, most of that is done during
the tax season and we need the ac-
countants during the tax season. And
they need the business during the tax
season. If they don’t earn at least 70
percent of their revenue during that
time, they are out of business, which
precludes them from picking up legis-
lative experience. There is no require-
ment that you have to have legislative
experience before you come here. There
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is no requirement that you have any
kind of experience. But that is why
there are fewer accountants here than
there are a number of other profes-
sions—it is a matter of timing.

While I am hesitant to move forward
with the number of changes included in
the bill, I do believe the legislation is
necessary given the current lack of
faith in accountants.

Make no mistake about it, this legis-
lation is federalization of the account-
ing industry. This bill places a Federal
Government bureaucracy at the helm
of accounting regulation. While the
legislation doesn’t prevent the State
accountancy boards from continuing to
regulate accountants registered in
their States, it does establish an over-
lord regulator to oversee the firms
which audit publicly traded companies.
My hope is that this new oversight
structure will renew the faith the pub-
lic has in auditors and the financial
statements which they help prepare.

In addition to my own proposal, over
the past several months I have seen a
lot of different proposals. I have also
spoken to and met with many of my
colleagues about this issue. I have spo-
ken with groups from different indus-
tries; I have talked to scholars, con-
sumer advocates, and regulators. All
the groups agree that steps need to be
taken to enhance the oversight of ac-
countants.

I have examined several existing
models of quasi-public regulators such
as the New York Stock Exchange and
the National Association of Securities
Dealers. One point is clear: When these
organizations were established, there
was a desire to appoint the most in-
formed individuals, those who actually
deal with the industry on a day-to-day
basis, as majority members of the
boards that oversee the industry.

For instance, the National Associa-
tion of Securities Dealers, NASD, has a
large board which must consist of any-
where between 17 and 27 members. No-
where in the NASD rules does it state
their board members may not serve if
they have previously been involved in
the securities industry. As such, the
majority of the NASD board members
have worked within the industry.

Why should the accounting industry
be treated so differently? Why would
we create a board which oversees the
accounting industry and then require
that a minority of its members have
ever practiced accounting? The NASD
plays just as important a role in the
protection of investors as the account-
ing oversight board will, so why
shouldn’t the persons who sit on this
board have the best possible knowledge
of the accounting industry?

I do want to thank Senator SARBANES
for the change he made in the legisla-
tion. Originally it said there could be
no more than two accountants on this
five-person board. He made the change
so that two will be accountants. It is a
very significant change so that ac-
countants are represented on the
board. Previously it would have been
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possible to have no accountants regu-
lating the accounting profession.

Every piece of legislation has its
handful of unintended consequences,
despite how well-meaning Congress can
be. I fear the way in which the ac-
counting industry will change when a
group of non-accountants set the
standards which accountants must fol-
low. Lawyers do not have non-lawyers
setting ethical and professional stand-
ards which they must follow, yet I
would argue that those standards are
as important as accounting standards
and ethics.

I don’t want my message to be mis-
construed. I do believe that a board
should be established to oversee the ac-
counting industry. I also agree the
board members should have all the
tools necessary to effectively oversee
the industry. I agree that the board
members should be full-time and inde-
pendent from the accounting firms. I
agree that they should be appointed by
government and not by industry. But I
do not agree that the members of the
board should be excluded just because
they may have passed a CPA exam 25
years ago.

To the contrary, because I believe
this board should be as effective as pos-
sible, I believe the board members
should know how an audit engagement
works and they should know the pres-
sures that are applied to an auditor
from a client. I believe with this
knowledge the board may in fact apply
stricter standards than a board of non-
accountants.

As I said, I believe accounting firms
should be subject to strict scrutiny.
However, I do not believe this legisla-
tion should pave the road for the trial
bar to open frivolous lawsuits against
accounting firms. Arthur Andersen no
longer exists. Can we really afford to
lose another one or two of the final
four firms? We used to call them the
big five. Now we call them the final
four.

It was mentioned earlier that there
are 16,264 SEC-filed corporations. That
is 16,254 to be reviewed, primarily by
four accounting firms. If the trial law-
yers pick off one after another after
another of the firms because the Board
provides information and because they
are handed that information, how will
we have those 16,2564 audited at all?

I am hoping there are a lot of young
people listening who are going into ac-
counting who may start firms and grow
the firm themselves so they can handle
an audit of a Fortune 500 company. But
it doesn’t happen overnight. And we
have to make sure that there is audit-
ing, and not just consulting, which
some people will point out is where
most of the money is these days.

It makes me nervous to know that
essentially only four accounting firms
now have the resources and expertise
to audit the world’s largest companies.
We rely on these firms to verify the
books of diverse and complex compa-
nies because they are the only firms
that can provide this service. If we sub-
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ject them to the will of the trial bar,
they will surely continue to be driven
from existence, one firm at a time.

Instead, we should punish the wrong-
doers to the fullest extent possible and
rely on good managers of companies to
do their jobs effectively. In the end, we
are going to end up making the audit
committee members full-time employ-
ees, and then there will not be any
independence—another problem about
which we have to worry.

Having said this, I do believe this leg-
islation is needed at this time. Con-
gress must produce a remedy to help
restore investor confidence. We have
seen that real penalties, or at least a
threat of strong penalties, need to be
hung over the heads of corporate ex-
ecutives to assure they maintain their
obligations and responsibilities. The
moral and ethical breakdown among
some of those executives is disgraceful,
and investors must know these execu-
tives will be punished severely when
they make selfish judgments.

A major concern, as we have gone
through this legislation, trying to put
the bill in its present form, has been
the relationship to small business. As I
mentioned 16,2564 companies are the
ones that are registered with the SEC.
There are thousands of companies out
there that are not SEC registered busi-
nesses. There are thousands of entities
out there that hire auditors to give
confidence in the financial statements
they have that are not SEC filed.

One of our concerns has been that we
not change business so drastically that
these small businesses will no longer be
able to afford auditors. So we built in
protections for the small businesses.
Our intent with this bill is not to have
the same principles that apply to the
Fortune 500 companies apply to the
mom-and-pop business. When they hire
an auditor, they want that auditor to
give them every bit of information
they possibly can so the information
they get improves their business and
doesn’t hide anything from investors.
Mom and pop are the investors.

We have taken a lot of care to be sure
we are not cascading the provisions
down into small business. We will look
at additional ways, I am sure, to make
sure that does not happen. This is not
a license to States to do the same
thing that we are doing on a Federal
basis. There is recognition that on a
Federal basis there is a bigger problem
than on a State-by-State basis.

I also want to point out there is also
a responsibility by the individual in-
vestor. They have to learn to diversify
and not to keep all of their eggs in one
basket. I hope we can turn this situa-
tion into a chance to educate small in-
vestors as to how best to manage and
invest their money. Nothing will bring
back the billions of dollars employees
of some of these companies have lost.
But hopefully the collapse in con-
fidence will ensure that individuals
will never again lose their life savings
because of a lack of diversification or
knowledge of finance.
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What will this legislation provide? It
will provide a strong oversight body to
watch the accounting industry. It will
provide a set of corporate governance
laws that will require corporate execu-
tives to become accountable for their
financial statements. It will provide
assurances that corporate boards
watch the management of the company
with a more critical eye—no longer
will board memberships be cushy jobs
with no responsibility.

It will also provide assurances to the
American people that Congress will not
allow these millionaire and billionaire
executives to steamroll their obliga-
tions to the shareholders. It will also
ensure that research analysts aren’t
being told what to say by the invest-
ment bankers.

To a great extent, I believe the mar-
ketplace has made remarkable changes
to address a number of the issues which
were highlighted by these corporate
failures. First and foremost, corporate
boards and audit committees will no
longer turn their head when manage-
ment wants to engage in questionable
ethical engagements. Also, credit rat-
ing agencies will impose much more
scrutiny on the companies they rate to
protect financial institutions and other
lenders. Lenders themselves will re-
quire more information about the sta-
bility of the companies in which they
invest. Research analysts will ask
more questions about the company,
and more importantly, they will de-
mand more answers from executives.
But perhaps, most important of all, is
the fact that investors, both institu-
tional and individual, will be more
critical.

Shareholders will wake up and learn
about the power of their votes on cor-
porate actions. We’ve already seen
great strides from some institutional
investors in that they plan to use their
votes in shareholder meeting to keep
executives honest and accountable.
They also plan to use their votes to im-
pact executive compensation packages.
These private sector solutions will be
more effective than any legislation
which can be passed out of Washington.

One of our country’s greatest
strengths rests in the dominance of our
capital markets. But the strength of
our markets is only as strong as the
underlying confidence in the listed
companies. When these companies
build facades instead of standing on
principle, it shatters the entire system.
Congress and the SEC must find a mid-
dle ground where we allow the market-
place to continue to operate in the cap-
ital markets to the greatest extent
possible but also assures investors,
both domestic and internationally,
that the U.S. capital markets will con-
tinue to be worthy of their invest-
ments. We must continue to convince
investors, that at the core of the Amer-
ican capital markets, there must be a
high level of integrity and ethics by all
players.

I want to reiterate another message
that has been prevalent this afternoon.
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As we get into this bill, there are vir-
tually no limits on what amendments
can be put on—at least unless there is
a cloture motion.

I hope people will recognize the need
to have something done, the need to
get it done quickly, and not try and
make this a vehicle for everything they
ever thought needed to be done with
corporations.

The purpose of this bill is not to
solve the international problems of
business for everything that we ever
thought of.

I hope my colleagues will constrain
their amendments, keep them to the
corporate governance and accounting
area we are working on, and help us to
get this bill finished as quickly as pos-
sible.

Again, I thank Chairman SARBANES
and Senator GRAMM for their tremen-
dous efforts and insight which they
provided in the previous explanation of
this, and for the hours of work they
have put into the solution that is be-
fore us today. I hope we can keep it to
a limited solution, take care of the
problems that are recognizable, and
reach agreement so we can get this to
conference and get a bill to the Presi-
dent for his signature.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Mr. President, I ask
unanimous consent that it be in order
to send an amendment to the desk and
have it immediately considered. This
amendment makes two simple changes
to the bill. One is a technical change to
conform to the budget rules, and a con-
forming change involving the defini-
tion of ‘‘issuers.” We have discussed
this. It has been cleared. I would like
to go ahead and take care of that busi-
ness, if I could.

The PRESIDING OFFICER. Is there
objection?

Mr. GRAMM. Mr. President, there
isn’t any objection. I think this clari-
fies the bill. I think it is something
that both sides are for, even though we
had a previous agreement not to do any
amendments today. It is simply so
technical that I don’t think anybody
would have any concerns.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 4173

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maryland [Mr. SAR-
BANES] proposes an amendment numbered
4173.

Mr. SARBANES. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To make technical and conforming
amendments)

On page 65, line 11, strike ‘“All”” and insert
‘“‘Subject to the availability in advance in an
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appropriations Act,
subsection (h), all”.

On page 76, between lines 16 and 17, insert
the following:

(d) CONFORMING AMENDMENT.—Section
10A(f) of the Securities Exchange Act of 1934
(15 U.S.C. 78k(f)) is amended—

(1) by striking ‘‘DEFINITION”’ and inserting
“DEFINITIONS’’; and

(2) by adding at the end the following: ‘‘As
used in this section, the term ‘issuer’ means
an issuer (as defined in section 3), the securi-
ties of which are registered under section 12,
or that is required to file reports pursuant to
section 15(d), or that will be required to file
such reports at the end of a fiscal year of the
issuer in which a registration statement
filed by such issuer has become effective pur-
suant to the Securities Act of 1933 (15 U.S.C.
T7a et. seq.), unless its securities are reg-
istered under section 12 of this title on or be-
fore the end of such fiscal year.”.

The PRESIDING OFFICER. If there
is no further debate, without objection,
the amendment is agreed to.

The amendment (No. 4173) was agreed
to.

Mr. SARBANES. Mr. President, I
move to reconsider the vote, and I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. SARBANES. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I first want
to extend my appreciation to the Sen-
ator from Maryland for this bill. It is
really well timed and well done.

I received a letter today from the
Secretary of State of the State of Ne-
vada, a Republican.

By the way—the Senator from Con-
necticut is in the Chamber—the Sec-
retary of State worked very closely
with the Senator from Connecticut. As
the Senator will recall, he is a very
fine man. I wish he were a member of
the Democratic Party. He is not. But
he is an outstanding public servant.

He wrote me a letter, which said:

DEAR SENATOR REID: Investor confidence in
the integrity of U.S. securities markets has
been badly shaken as a result of Enron, Glob-
al Crossing, WorldCom, and other alleged
wrongdoing. The failure of several large cor-
porations to police themselves cries out for
reform before the negative impact on our
markets damages our National economy.

The Senate is to begin consideration of S.
2673, The Public Company Accounting Re-
form and Investor Protection Act of 2002, on
Monday, July 8. I fully support S. 2673 and
oppose any efforts to weaken its provisions.

If T could have the attention of the
Senator from Maryland, the manager
of this bill, I have here a letter from
the secretary of state of the State of
Nevada, who says:

I fully support S. 2673 and oppose any ef-
forts to weaken its provisions.

I say to the Senator, one of the
things the Secretary of State of Ne-

and notwithstanding
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vada is worried about is someone at-
tempting to weaken the bill that you
have brought forward to prevent State
securities agencies from Ilooking at
wrongdoings in the State of Nevada.

As the Senator from Maryland
knows, the attorney general from New
York, who has been here, is very con-
cerned about this. It is my under-
standing this bill does nothing to
weaken that; is that true?

Mr. SARBANES. If the
would yield.

Mr. REID. I would be happy to yield.

Mr. SARBANES. That is correct. At
one point there was talk of an amend-
ment floating around but——

Mr. REID. But the point is, it is not
in the bill?

Mr. SARBANES. No, it is not in the
bill.

Mr. REID. On behalf of the secretary
of state of Nevada, who I indicated ear-
lier worked closely with the Senator
from Connecticut in bringing forward a
very good election reform bill—he is
very progressive, and a fine secretary
of state—throughout this letter, he ac-
knowledges how important this legisla-
tion is. I wanted this to be spread on
the RECORD before my friend’s atten-
tion was diverted.

Mr. SARBANES.
Senator’s comments.

Mr. REID. My friend, secretary of
state Heller, goes on to say:

As Nevada’s chief securities regulator, I
believe there is an immediate need to restore
investor confidence in our securities mar-
kets.

I stand with my fellow state securities reg-
ulators in endorsing Title V, Analyst Con-
flicts of Interest, in its current form and
strongly oppose any amendment to this title
that would reduce our ability to investigate
wrongdoing and take appropriate enforce-
ment actions against securities analysts.
However, an industry amendment has been
circulated that would prohibit state securi-
ties regulators from imposing remedies upon
firms that commit fraud if it involves securi-
ties analysts and perhaps even broker-deal-
ers that serve individual investors. If Ne-
vada’s investigative and enforcement au-
thority in this area are weakened, so too will
the confidence of Nevada investors.

He certainly opposes this.

Mr. President, I ask unanimous con-
sent that the letter from our secretary
of state be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

OFFICE OF THE SECRETARY OF STATE,
July 8, 2002.

Senator

I appreciate the

Hon. HARRY REID,
U.S. Senator, Hart Senate Office Building,
Washington, DC

DEAR SENATOR REID: Investor confidence in
the integrity of U.S. securities markets has
been badly shaken as a result of Enron, Glob-
al Crossing, WorldCom, and other alleged
wrongdoing. The failure of several large cor-
porations to police themselves cries out for
reform before the negative impact on our
markets damages our national economy.

The Senate is to begin consideration of S.
2673, The Public Company Accounting Re-
form and Investor Protection Act of 2002, on
Monday, July 8. I fully support S. 2673 and
oppose any efforts to weaken its provisions.
As Nevada’s chief securities regulator, I be-
lieve there is an immediate need to restore
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investor confidence in our securities mar-
kets.

I stand with my fellow state securities reg-
ulators in endorsing Title V, Analyst Con-
flicts of Interest, in its current form and
strongly oppose any amendment to this title
that would reduce our ability to investigate
wrongdoing and take appropriate enforce-
ment actions against securities analysts.
However, an industry amendment has been
circulated that will prohibit state securities
regulators from imposing remedies upon
firms that commit fraud if it involves securi-
ties analysts and perhaps even broker-deal-
ers that serve individual investors. If Ne-
vada’s investigative and enforcement au-
thority in this area are weakened, so too will
the confidence of Nevada investors.

An amendment may be offered on the Sen-
ate floor under the guise of creating national
uniform standards for securities analysts. Its
real intent, I fear, is to eliminate remedies
that state securities regulators may impose
on firms should fraudulent activity be un-
earthed in an investigation. This approach is
clearly ill-advised in today’s climate of in-
vestor uncertainty.

As Nevada’s Secretary of State, my office
is charged with administering the Nevada
Uniform Securities Act. My office is in cur-
rent negotiations with Merrill Lynch regard-
ing a possible settlement of analyst conflicts
discovered in a lengthy investigation by the
New York Attorney General’s office. My
staff is also participating in a task force in-
vestigation of UBS Paine Webber/UBS War-
burg. This amendment would greatly hamper
our ability to investigate analyst conflicts
and would have a detrimental effect on Ne-
vada investors.

I urge you to support S. 2673 and to vote
against any amendment to weaken the en-
forcement powers of state securities regu-
lators. The result of an amendment such as
this could be that virtually every one of the
thousands of actions brought by state securi-
ties regulators every year would be pre-
empted, as well as all civil suits and arbitra-
tions under state law. In light of the recent
Enron and WorldCom debacles, it simply
does not make sense to limit or preempt the
state’s ability to bring enforcement actions
against analysts who lie to Nevada investors.
The public is looking for elected officials to
help them regain their confidence in cor-
porate America.

As Nevada’s Secretary of State, I have a
duty to protect our state’s investors. Any
measure that dilutes my authority as the
state’s chief securities regulator is counter
to the mission of my office and to state secu-
rities regulators nationwide. Accordingly, I
again urge you to vote against any amend-
ment to S. 2673 that would weaken the en-
forcement powers of state securities regu-
lators.

Please call me at (775) 684-5709 if you have
any questions or need additional information

Sincerly,
DEAN HELLER,
Secretary of State.

Mr. REID. Mr. President, our Nation
is experiencing a crisis in confidence
among the investing public. Americans
hear on the news and read in the papers
every day more and more cases of cor-
porate executives bilking employees
and investors, and of auditors who
looked the other way, of boards of di-
rectors failing to provide the oversight
expected of them, and of well-con-
nected investors buying and selling
stock based on insider information. In-
vestors do not know who they can
trust.

We have been in a mad rush the last
many years to make sure that the

CONGRESSIONAL RECORD — SENATE

quarter you are involved in has a good
financial statement. People go to what-
ever ends they can to make sure that
that quarterly statement looks good to
keep the stock price up. That is all
that matters. It does not matter
whether the company is losing money.
It does not matter if their employees
are being laid off. It does not matter,
as long as they do everything they can
to do what can be done to make sure
that stock price stays the same or goes
up.

I have spoken previously on efforts of
Senators to secure the future for Amer-
ican families. In fact, Senate Demo-
crats are using that as a theme: to se-
cure the future for all American fami-
lies. Securing our future means not
only making sure our borders are safe
but also securing educational opportu-
nities for all our children and access to
affordable prescription drugs and af-
fordable health care.

We must also provide pension protec-
tion for American families. In part,
that means extending pension cov-
erage. There will be an opportunity, be-
fore this legislative year ends, where
we can have a good debate.

The vast majority of workers in Ne-
vada have no pensions. As a con-
sequence, they face their retirement
years with inadequate resources. Sen-
ator BINGAMAN, chairman of a task
force, has raised awareness of the lack
of pension coverage for American
workers and is working on legislation
to address that problem.

My colleagues have also led the way
with other legislative initiatives to re-
store investor confidence and provide
safeguards to secure Americans’ invest-
ments, pensions, and retirement sav-
ings.

Chairman SARBANES has introduced
important legislation that will create a
strong, independent oversight board to
oversee the conduct of auditors of pub-
lic companies, and he has done this on
a bipartisan basis. That bill was re-
ported out of committee, as I recall, by
a vote of 17 to 4, with overwhelming bi-
partisan support.

This legislation would establish
guidelines and procedures to assure
that auditors of public companies do
not engage in activities that could un-
dermine the integrity of the audit. It
ensures greater corporate responsi-
bility by setting standards for audit
committees and for corporate execu-
tives, but it would, we would hope, im-
pose penalties when standards are vio-
lated. It would establish additional cri-
teria for financial statements and re-
quire enhanced disclosures regarding
conflicts of interest.

This legislation also directs the Se-
curities and Exchange Commission to
adopt rules to improve the independ-
ence or research and disclose potential
conflicts of interest. It also would pro-
vide a significant boost in funding for
the SEC, the Securities and Exchange
Commission, to help it carry out its re-
sponsibilities in a fashion that would
help restore investors’ confidence in
the markets.
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This legislation goes a tremendous
distance in addressing some of the
major concerns I have heard from peo-
ple in Nevada. And I am pleased this
bill has gained, as I have indicated, bi-
partisan support.

Indeed, it seems that after staying si-
lent for so long, and after allowing a
permissive atmosphere where busi-
nesses could do no wrong, the Presi-
dent, our President, and Republicans in
Congress, quite frankly, are now re-
versing course. Some are falling all
over themselves to jump on the band-
wagon and support this legislation.
They have done it after hearing from
an outraged public. And that is good.

Tomorrow I will be eager to hear
what the President has to say in New
York. I hope that he does not say we
are going to have to enforce the law
that we have, because the law we have
has not been enforced, especially by
the people who surround this President
and his administration.

For him to go to New York and say
we need to enforce the law more
strongly will not do the trick. He needs
to jump on the bandwagon with this
legislation. We need additional legisla-
tion.

The President ran a campaign based
on themes such as responsibility and
accountability, but recent news reports
suggest that both have been lacking in
his explanations of his past dealings in
the business world.

Prior to holding public office, our
President has parlayed his connections
as a member of a wealthy and powerful
family to arrange a number of, some
would call, sweetheart deals. In edi-
torials they have been referred to that
way for the past several days. Despite
a string of business failures, our Presi-
dent always seemed to land on his feet
and seemed to profit.

Now there are disturbing indicators
that he has played fast and loose with
some of the rules that he is now being
asked, through his administration, to
enforce. When asked about his business
dealings, the President has not accept-
ed personal responsibility, instead
shifting blame to accountants and law-
yers or implying that he was just doing
business as usual.

I would have to say there are ques-
tions not only about the Harken busi-
ness dealings but about the business
and accounting practices of Halli-
burton, where Vice President CHENEY
enriched himself, walking away with
tens of millions of dollars.

So the problems we have heard go far
beyond Enron and the President’s
friend, as he referred to him, ‘“Kenny
boy,” Kenny Lay. They are not limited
to the handful of companies getting
most of the media coverage in recent
weeks. Instead, there are fundamental
and systematic problems that have to
be corrected. That is what this legisla-
tion is all about.

I applaud the chairman and the com-
mittee for reporting out this bipartisan
legislation.

I hope, I repeat, that the President
will join in supporting this legislation.
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We need to make sure that those who
serve as corporate executives and on
boards accept the responsibility of
their roles when they sign their name
on a financial report. The American
people need to be able to trust cor-
porate leaders.

Likewise, the President, and those in
his administration who came to office
from the corporate world, need to show
more transparency in letting the
American people know how they are
making policy decisions, who has ac-
cess to them, who is influencing them,
who is meeting with them.

I joined in an amicus brief with the
General Accounting Office to have the
Vice President disclose who he met
with to come up with energy policy
that this administration enumerated.
We need to know with whom he met,
when he met with them, and why he
met with them. They refused to give us
that information. That is why I joined
in that litigation.

This administration must set aside
what I believe and agree with some—
again, it is replete in the editorials of
the last few days—is their arrogance
and secrecy and instead be open and
forthcoming public servants.

This legislation is timely. The Bank-
ing Committee jumped right on it.
Most of us thought the Enron thing
was something that was a rare dealing
in corporate America. We have come to
find out it is not a rare dealing in cor-
porate America. It has happened since
then time and time again. We have
only seen the beginning of it, I am
sure.

The Banking Committee is to be ap-
plauded for moving this legislation for-
ward on a bipartisan basis. By a vote of
17 to 4, it was reported out of com-
mittee. I would hope we can get this
bill out of the Senate as quickly as pos-
sible. It is good legislation. It is legis-
lation that the American people need
to reestablish confidence in corporate
America and those people they rely on
so that they feel better about having
their pensions supplemented with in-
vestments made in the stock market.

The stock market is an indication, as
far as I am concerned, of how people
feel about what is going on in business.
As we know from recent days, people
have not felt very good about it. We
have had tremendous losses. I heard
the chairman of the committee, Sen-
ator SARBANES, speak about the Nasdaq
losing some 74 percent of its value.
That is a significant loss to our coun-
try.

I know the Members of the Senate
understand the importance of this leg-
islation. I hope that they understand
why it is important to move it as
quickly as possible. We have a few
short weeks to complete lots of ex-
tremely important legislation prior to
the August recess. As I have said on
four separate occasions, this legisla-
tion is as important as anything we
could do, and it is very timely.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.
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Mr. DODD. Mr. President, let me
begin my remarks by commending the
distinguished chairman of the Banking
Committee. I have said on other occa-
sions and in other places that for stu-
dents of the Congress who wish to find
a good example of how to prepare a
committee and ultimately the Cham-
ber for a moment such as this, a good
model to use would be the hearings
conducted by the chairman of the com-
mittee on this very question.

There were 10 hearings—there may
have been more, certainly 10 full hear-
ings—to which were invited virtually
everyone from across the spectrum on
this question. This was hardly a set of
hearings where we heard from one side.
We literally invited the best experts in
the country; they came and shared
with us their views and thoughts on
what sort of steps we should be taking
to reform the accounting profession, to
reform the rules affecting the account-
ing profession.

I begin by extending my compliments
to the chairman and his staff for the
tremendous job done to lay the ground-
work. Oftentimes we will see, particu-
larly in light of a crisis that occurs,
there is a rush to judgment. We will
come very quickly to the floor with a
sort of a cut-and-paste job with the leg-
islation. I am not suggesting inten-
tions are not good, but that is often-
times how we react.

This set of hearings did, very delib-
erately, with a great deal of patience
and thought, lay out the foundation for
the legislation now before the Senate.

Certainly, while there will be ideas
offered to improve the legislation, we
think the committee has produced a
very fine product. The best evidence of
that is the fact that 17 of us in the
committee found this proposal to be
worthy of our support. There were four
dissenters. I think even among dis-
senters, there was a sense that we were
heading in the right direction. Some
may have fundamentally disagreed, but
if there were one in the four, I don’t
know which one it would have been.
Most thought we were doing the right
thing, either that we went a little too
far or didn’t go far enough possibly,
but this is a very balanced approach.

I urge our colleagues to be careful of
two potential actions in the coming
days. One would be to dilute this prod-
uct in some way. We are not suggesting
we have written perfection here, but we
think this is a well-balanced proposal.

Senator SARBANES has worked close-
ly with our colleague from Wyoming,
Senator ENZI, who is the only Member
of this body who is actually a former
member of the accounting profession.
He brings a wealth of personal knowl-
edge and awareness to the issue. He
worked very closely with him and
other members of the minority, as well
as with those of us on the majority
side, to finally bring this product to
the Chamber. It already has involved
some compromise.

At this hour, when investor con-
fidence is going to be absolutely crit-
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ical and the steps that we take and the
language we use will in no small meas-
ure contribute to the restoration of
confidence, it can just as easily do the
opposite, if we are not careful. This is
a critical moment in the economic his-
tory of our country.

The steps taken by those who are in
significant positions to affect the out-
come of the course we are on are going
to be critically important.

The second caution I express is that
we don’t try to also overburden this
bill to say that this is the only oppor-
tunity for us to deal with every other
issue affecting corporate business life
in America. I am not suggesting the
ideas Members will want to bring to
the table are bad. But we can so load
down a good bill that we can sink this
effort if we are not careful. I urge my
colleagues as well to be restrained in
the temptation to bring up every other
idea and incorporate it as part of an ac-
counting reform proposal. Those are
the two cautionary notes I have.

Let me also add my voice to those
who have expressed theirs earlier
today. Tomorrow I know the President
of the United States is going to give a
very important speech on Wall Street
in New York, the financial capital of
our country. I commend him for doing
so. I think it is extremely important
that he actually go to Wall Street to
share his views.

My hope would be that this evening,
as he makes the final preparations for
his remarks, he would come out four
square and endorse this proposal that
we have brought out of our committee
by a vote of 17 to 4. I can’t think of
anything more the President could do
in the next 24 hours, aside from the
rhetoric he will offer, than to endorse
this bill and to say this was a good ef-
fort and to talk about the laborious
hearings we have held to learn exactly
what was necessary to incorporate in
this legislation.

Lastly, I would hope we would get
this bill done fairly soon and not let
this go on too long. We would love to
be able to not only finish our work
here but to go to conference with the
House, which has another proposal. It
is a weaker proposal, in my view, but
nonetheless we will have to work with
them to resolve our differences and to
send a bill to the President for his sig-
nature.

I would hope that before we leave for
our August break less than 3 weeks
from today we would actually be able
to give to the President a bill for his
signature and not let it drag on over
into September and October. It is im-
portant we act in a timely fashion.

With those background thoughts, I
would like to share some general com-
ments about the bill itself. The impor-
tance of this issue cannot be over-
stated. Anyone who has read a paper or
turned on the news or flipped on their
computer is aware of the crisis in our
financial markets and, in fact, beyond
that, in our Nation. No rule or regula-
tion is enough to address this funda-
mental problem.
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The issue causing all of this turmoil
is about the simple word of ‘‘trust.”
The question that the world is asking
is not whether our companies or cor-
porations or the workers who toil in
them or the products and services are
competitive, but simply whether we
are telling the truth. Are we telling the
truth?

The reason people of the world so
often have come here and invested
their hard-earned resources is not be-
cause there is a better deal to be made
financially speaking. It is because
there is a sense that our structures are
sound, transparent, and they are fair.
You may end up losing your invest-
ment; you may make money on your
investment. That is always a risk when
you make a financial investment. But
the one thing you could always say
about the United States, as opposed to
almost any other place around the
globe, is that when you come to Amer-
ica and invest your money, there is a
sense of fairness and trust and sound-
ness to our financial institutions and
the structures that we created to pro-
tect them.

That trust has been fractured by the
events that have occurred over the last
9 months, And it continues to be frac-
tured with daily reports. So it is vi-
tally important that we respond in an
appropriate and thoughtful manner as
the Congress of the United States. We
have done so, in my view, with the pro-
posal the chairman has brought to our
attention. The very integrity of our
markets is being questioned, and the
Congress must respond cautiously, pru-
dently, and also expeditiously.

Enron’s collapse in December was, of
course, an enormous shock to all of us.
Seven or eight months later, we have
seen that Enron was not an isolated in-
cident. There have been a whole host of
corporate accounting scandals and col-
lapses—names such as WorldCom,
Global Crossing, Tyco, Adelphia, the
list goes on and on. I fear, as my col-
leagues do, that the latest corporate
accounting scandal with WorldCom
will not be the last. I hope it will be,
but my fear is it will not be.

The Congress should address the crit-
ical issue of accounting reforms as
quickly as we can. America’s financial
engine does not need a tuneup, it needs
an overhaul. We must disassemble it in
some ways, examine every nut, bolt,
and working part, and reassemble it to
reflect the days in which we live.

The fact is, if we fail to act on seri-
ous reforms, America will see a con-
tinuation of the dangerous and discred-
ited corporate accounting practices
that have, in the past 7 months alone,
cost American shareholders and work-
ers billions of dollars in their savings
and pensions. This has deeply shaken
investor confidence, and that serves as
a cornerstone of our economic system.

It is important to note that in the
dozens of hearings surrounding Enron’s
collapse, no committee has engaged in
a more nonpartisan examination, fo-
cused not just on what went wrong
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with Enron but, far more important,
what Congress can do to prevent future
Enrons from occurring in the days
ahead.

On March 8 of this year, Senator JON
CORZINE and I introduced legislation, S.
2004, that addressed what we thought
were some of the tough issues on im-
proving regulatory oversight of the ac-
counting profession and restoring in-
vestor confidence. I worked -closely
with the chairman, as did Senator
CORZINE, to incorporate some of the
language and spirit of S. 2004 in the
legislation before us today.

I thank the chairman for including in
the product before us much of what we
wrote in S. 2004. I thank his staff, and
I also thank my colleague from Wyo-
ming.

Congress must act quickly. If noth-
ing else, we must address the most
prominent cause of the recent cor-
porate scandals, the practices inherent
and common to the accounting profes-
sion, and particularly the ability to
audit a company’s books while simul-
taneously providing other services to
that same corporation. We saw this
with Enron and Andersen. Now we see
it with WorldCom and the pending in-
vestigations that have greatly contrib-
uted to the public’s loss of confidence
in our financial marketplace.

Since the beginning of the year,
while our economy has been rebound-
ing from last year’s economic down-
turn and most economic indicators
point to a bull market, the Nasdaq is
down more than 20 percent, the Dow is
down more than 3 percent, and trading
volume has declined. One reason may
be investor skepticism that companies
are not as financially healthy as they
have said they were. More restate-
ments on corporate earnings have been
filed in the past 7 months than in the
last 10 years combined. Most of these
restatements dramatically downgrade
the financial health of the companies
in question.

Not surprisingly, the public is quick-
1y losing trust in disclosed corporate fi-
nancial information. Although the in-
vesting public may be reacting to the
bad behavior of a few, the possibility of
conflicts of interest between account-
ing firms and the companies they audit
creates a perception that this aggres-
sive accounting is commonplace, even
when it may not be. This perception,
which takes on its own sense of reality,
has led to a very dangerous, least-com-
mon-denominator thinking in which
the estimated worth of all public com-
panies may become undervalued be-
cause some are proven to be seriously
overvalued.

The fact is, a few key reforms in-
cluded in this bill can go a very long
way toward shoring up the public’s
confidence in the integrity of Amer-
ica’s financial marketplace.

Most importantly, to enhance audi-
tor independence, the legislation re-
stricts the ability of accounting firms
to audit a company’s books while si-
multaneously providing other services.

S6343

It also addresses the revolving door
through which executives from one
firm leave to work for the companies
they audit.

This reform legislation includes the
creation of an independent body to
oversee the accounting profession, with
substantial authority to ensure auditor
discipline and improve audit quality.
The Securities and Exchange Commis-
sion will also be given the resources to
hire more accounting ‘‘cops’ to handle
increasingly complex oversight respon-
sibilities and improve the agency’s in-
vestigative and disciplinary capabili-
ties. The Government must be able to
assure the public that audits meet the
high standards of independence and ob-
jectivity that have been the hallmark
of America’s accounting profession.

The accounting profession is a great
profession. There are thousands of
highly qualified, talented, ethical peo-
ple in the accounting profession. I feel
for them at this hour. Because of the
malfeasance and fraud committed by
some, the many who work in this pro-
fession feel tainted by it. I regret that.
The best way I know to recover the
confidence people have in this profes-
sion is to provide some regulatory
framework that would allow for audi-
tor independence and for profes-
sionalism to be restored at a time when
it has been so badly damaged.

Investors are depending upon us to
act on this issue and set aside partisan
conflicts. As I said, we should not di-
lute this legislation and make it far
less important, less meaningful, or
overburden it by trying to add too
much to the bill. It is not an easy path
to walk down. I urge my colleagues to
listen to those of us who worked on
this bill, particularly the chairman, as
we try to balance the particular needs
of our members and the desire to come
up with a good, competent, bipartisan
piece of legislation. This is not an easy
path to walk down, but it is critically
important if we are going to contribute
to the restoration of investor con-
fidence as part of our responsibilities
as members of this historic Chamber.

The purpose of the original securities
laws of the 1930s was to increase public
trust in America’s financial markets,
the reliability of disclosed corporate fi-
nancial information. The resulting
openness and accuracy of corporate dis-
closures to the investing public paved
the very way for America’s rise as the
unrivaled economic superpower that we
had achieved. The collapses of Enron,
WorldCom, and other corporations, and
the accounting scandals have ended
any question about whether these laws
need reexamination. They do. We know
that reforms are mostly needed to pro-
tect and strengthen the public trust in
America’s financial markets, and the
time to enact them is now. I am con-
fident and hopeful that we will do just
that in the ensuing days.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized.
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Mr. SARBANES. Mr. President, I
thank the very able Senator from Con-
necticut for his kind remarks about
our work together on the committee as
we tried to move this legislation for-
ward. I particularly want to underscore
the very substantial and significant
contribution that the Senator from
Connecticut and his colleague from
New Jersey, Senator CORZINE, made
when they came forward fairly early on
in the process with S. 2004.

Much of that legislation is included
in this legislation, and it was a seminal
contribution early on in our consider-
ation and it helped us to move ahead. I
am grateful to him for that and for his
efforts and support throughout this
process as we have tried to move this
legislation forward.

The Senator from Connecticut, of
course, is a chairman of one of our sub-
committees and has been enormously
effective within the committee in his
efforts on this legislation, and I appre-
ciate that. I am very hopeful that we
are going to get a good product at the
end of the path—of course, we are not
there yet—which the President will
sign and which will make a substantial
difference.

It is a tragedy, in a sense. The found-
er of the accounting firm Arthur An-
dersen was a man of great rectitude
and very high principles. He had the
slogan ‘‘think straight and talk
straight” to guide him.

His successor, Leonard Spacek, also
was a man of very high principle. For
that company with those origins, in
that tradition, to in effect have happen
what has happened to it is a tragedy,
there is no question about it.

We are anxious to reassure account-
ants all across the country that we
think this legislation will help bring
the profession back to the standards
that marked it at an earlier time and
which standards more thoughtful and
more responsible members hope will
mark it once again.

The point the Senator from Con-
necticut made in that regard is an in-
teresting and important one.

Mr. DODD. I thank the chairman.

Mr. SARBANES. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
DobD). Without objection, it is so or-
dered. The Senator from North Dakota.

Mr. DORGAN. Mr. President, I begin
by saying the Senator from Maryland
has done this Senate and this country
a great service, along with his col-
leagues, including the Presiding Offi-
cer, by writing legislation that ad-
dresses a critically important topic at
a very important time in this country.

As much as I appreciate the work
done on this bill, I would still like to
speak about a few ways in which we
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can strengthen it. I listened with some
attention in the last hour or so as I
presided in the Senate to the sugges-
tion that we ought not change it much.
I do not disagree with that assessment,
but we ought to change it some, in my
judgment. There are some areas we can
strengthen, and I hope we can
strengthen this legislation and send it
on to the President and have the expec-
tation the President will sign it.

This Chamber has long been the site
of debates about excesses and abuses,
especially in America’s poverty pro-
grams. We have heard over a couple of
decades, and appropriately so, anec-
dotal stories about the Cadillac welfare
queen who spends food stamp money to
buy cigarettes. Congress has clamped
down on all of that and said: Shame on
you, you cannot do that, that is abus-
ing the public trust. And it is. So we
have taken aggressive action as we
have seen these abuses.

Today this discussion is not about
the abuse of the poverty program or
the abuse at the bottom, this is about
fraud in the boardroom; it is about
abuse at the top. It is important for all
of us to understand that accountability
and responsibility do not just apply to
poor people in this country, account-
ability and responsibility apply to ev-
eryone, and that includes the people at
the top of the corporate structure.

I wish to talk about fraud in the
boardroom, about deceiving investors,
about cooking the books, about ac-
counting firms that cannot account,
about law firms that turn a blind eye.
I wish to talk about the situations the
country has seen in recent weeks and
months that we have not seen for many
decades in this country.

The victims, of course, are the people
in this country who have invested in
stocks, who believed in the certifi-
cation of financial statements by some
of the biggest accounting firms in the
country that these were good corpora-
tions, that they had good income, that
they were moving in the right direc-
tion, taking steps so that the funds in
corporations were accounted for prop-
erly. And now we discover that was not
necessarily the case in all too many in-
stances.

Of course, there are a lot of wonder-
ful corporations in this country, won-
derful companies with terrific top exec-
utive officers who do the right thing,
always do the right thing. Yes, they
take some risks, but they do it in an-
ticipation of gain for the stockholders.
We ought not tarnish with the same
brush all American corporations, but
we ought to determine what is hap-
pening within some of these corpora-
tions that has caused the collapse and
the devastation of a lifetime of savings
for many Americans.

Let me use Enron as an example. We
spent a fair amount of time with Enron
hearings in the Commerce Committee.
We had top executives of that company
who had been cashing out prior to
Enron going bankrupt. I have a chart
that shows the way in which the top
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management of Enron made fortunes
on the sale of Enron stock, from 1998 to
the present, at the same time that they
were driving their company into the
ground.

Contrast this with a call I received
from a fellow in North Dakota one day
who said: I worked for Enron for a good
number of years. I had a retirement
plan, and all my retirement plan was in
Enron stock. Mr. Lay and others re-
peatedly encouraged us to do that. My
retirement plan was in Enron stock. It
was worth $330,000. Now it is worth
$1,700. He said: That is what happened
to my life savings—$330,000 to $1,700.

What happened to the folks at the
top of the ladder in Enron? Mr. Lay,
the chairman of Enron, from 1998 to
the present, sold $101 million worth of
stock. That is what he received. Mr.
Rice, $72.7 million; Mr. Skilling, $66.9
million; Mr. Fastow, $30 million.

Mr. Fastow was able to have an eq-
uity role in the special purpose enti-
ties, the off-the-books partnerships,
and in one of them he actually invested
$25,000 of his own money. He invested
$25,000, and 2 months later paid himself
$4.5 million. I do not know anybody
who gets returns like that anywhere in
America, except by cheating.

In the year 2001 in American corpora-
tions, the average pay for top CEOs in-
creased by 7 percent, despite falling
profits and stock values. Is there a re-
lationship at the top between people
who run the companies and the per-
formance of the companies themselves?
It does not look like it, does it?

In 1981, the average executive com-
pensation of the top 10 highest paid
CEOs was $3.5 million. In the year 2001,
the average was $1556 million. So we can
see what has happened in this country
at the top in the boardroom.

Let’s look at the number of times
that CEO pay exceeds average worker
pay: In 1980, they made 42 times the
pay of the average worker in the com-
pany. In 1990, they made 85 times the
pay of the average worker in the com-
pany. But in the year 2000, it was 531
times. So forty-twofold to five hundred
and thirty-onefold. That is what has
happened to executive compensation at
the top of the corporate ladder.

We have seen story after story about
what is happening in some of the
boardrooms. There are a lot of wonder-
ful companies, and I do not think this
ought to tarnish all American corpora-
tions, but we ought to be very con-
cerned about what is happening inside
some publicly traded corporations and
why the safeguards have not been able
to provide early warning to investors
and others.

Adelphia: The drop in their stock
value is 99 percent. The question is
whether it failed to properly disclose
$3.1 billion in loans and guarantees to
the family of the founder.

Dynegy: Whether the Project Alpha
transactions served primarily to cut
taxes and artificially increase
cashflow, 67 percent of their value lost.

Enron lost 99.8 percent of its value.
In fact, as I have mentioned before, the
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Enron board of directors commissioned
a report called the Powers Report
which looked at only three partner-
ships, and they described what was
happening inside this company was
“appalling.”” The board of directors of
the company itself said what was hap-
pening inside the company was appall-
ing. They said that in one year they re-
ported $1 billion of income they did not
have.

Global Crossing: Whether it sold its
telecom capacity in a way that artifi-
cially boosted 2001 cash revenue, 99.8
percent loss in value.

Halliburton: Whether it improperly
recorded revenue from cost overruns on
big construction jobs.

The list, of course, goes on.

Qwest: Whether it inflated revenue
for 2000 and 2001 through capacity
swaps and equipment sales.

On the weekend talk shows, I heard a
panel discussion about this, and one of
the panelists who is kind of an acad-
emician said the market is just adjust-
ing. That is an antiseptic way, by an
economist I suppose, to ignore the fact
that families are losing their life sav-
ings.

Sure, the market is adjusting, but it
means families are losing everything
they have. It means investors with
401(k)s see that 401(k) shrink so their
life savings are disappearing right be-
fore their eyes.

The question with all of these issues
is: What has changed? Why, with big
accounting firms taking a look at what
is going on—and today there is a hear-
ing on WorldCom in the House of Rep-
resentatives—why, with big accounting
firms looking over their shoulder, has
this sort of thing occurred?

With Arthur Andersen and Enron,
they had a $25 million relationship by
which Arthur Andersen audited the
Enron Corporation, and Arthur Ander-
sen was also paid $27 million by the
Enron Corporation for consulting serv-
ices. That is one of the things that is
at the root of this bill: Is that not a
clear conflict of interest? Is there not
enormous pressure on the accounting
firm then to become an enabler for
that corporation? The answer clearly is
yes, and that is why this legislation
takes action to deal with some of those
issues.

I was driving in the car over the
weekend in North Dakota and saw that
the Xerox Corporation had a substan-
tial restatement of earnings. It indi-
cated that the SEC had previously
taken a look at it and fined Xerox $10
million, which seems to me like pretty
much a slap on the wrist when you con-
sider the billions of dollars involved in
the restatement. Then we hear this big
story this weekend about yet another
restatement. So what we have is a re-
statement, and then a restatement of
the restatement of earnings.

What is the cause of all of this, and
what is enabling it? With Enron, for ex-
ample, it was an accounting firm that
became an enabler; it was a law firm
that became an enabler; it was CEOs
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who became greedy, officers of the cor-
poration who did not pay much atten-
tion, who also, incidentally, were mak-
ing a great deal of money selling stock,
board members selling stock. It all be-
came a carnival of greed.

I indicated, after having spent a lot
of time looking at Enron, that there
was a culture of corruption inside that
corporation. The CEO of Enron took
great exception to that, but it is clear
every passing day, with more and more
evidence of what happened inside that
company, that there was in fact a cul-
ture of corruption.

How do we respond to that, and how
do we deal with that? I think that, first
of all, the rules have to be changed
some, and that is what this legislation
attempts to do. Second, even if there
are changes in the rules, there must be
an effective referee, a regulator. In this
system of ours, we have to have effec-
tive regulation. And frankly, that has
been lacking.

Mr. Pitt, who is the head of the SEC,
I know has taken great exception to
statements that have been made by my
colleagues and myself. But the fact is
that a system like this cannot work
unless there is effective oversight and
regulation, and that has been lacking.

Consider some of the statements that
Mr. Pitt has made. This is Mr. Pitt
speaking at the AICPA, which rep-
resents the accounting industry:

For the past two decades, I have been priv-
ileged to represent this fine organization and
each of the big five accounting firms that are
among its members. Somewhere along the
way, accountants became afraid to talk to
the SEC. Those days are ended.

That was to the American Institute
of Certified Public Accountants.

Then Mr. Pitt, who is, again, the
head of the SEC, said:

The agency I am privileged to lead has not,
of late, always been a kinder and gentler
place for accountants; and the audit profes-
sion, in turn, has not always had nice things
to say about it.

So Mr. Pitt was concerned about en-
suring a ‘‘kinder and gentler’” SEC.

The New York Times did a story as a
result of the initial speeches Mr. Pitt
gave when coming to the SEC. It noted
that Pitt ‘‘spoke favorably of pro
forma earnings reports in ways that no
doubt heartened accountants who have
worked so hard to find ways to make
even the worst profit figures look pret-
ty.”

It also noted that ‘‘A major embar-
rassment for accountants is having the
SEC force a client to restate its num-
bers. Mr. Pitt and his chief accountant,
Robert Herdman, are sending signals
that fewer such demands will be
made.”

We can change the law, but if we do
not have a tough, no-nonsense regu-
lator, then it will not work.

We all watch basketball games, and
we see referees. They are the ones who
enforce the rules in basketball. We see
a game from time to time where it is
quite clear right at the start the ref-
erees are not going to call them close,
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and then pretty much it is ““Katy bar
the door,” and things get out of hand.
Then we see other games in which it is
quite clear they are going to call up
close, and nothing gets out of hand.
The same is true with the attitude and
mindset of Federal regulators. We have
regulatory agencies for a purpose. That
purpose is to enforce the rules. Fairly,
yes, but also aggressively.

If someone who comes from that in-
dustry and says, I represented all of
you, and suggests it will be a kinder
and gentler place, I wonder whether
that is the regulator we ought to have.

No matter who is heading the SEC, I
want that person to be a fierce advo-
cate on behalf of the rules that protect
investors. I want someone that can
make this system work and require ev-
eryone to own up to their responsibil-
ities. So people who never enter a cor-
porate office or know nothing about a
corporation but who want to invest in
American business, can buy a share of
stock, having never met an officer of
the company, having never visited the
company, and can have confidence that
what the accounting firm has said
about that company, what the finan-
cial statements represent about that
company, are absolutely fair and accu-
rate.

That is the only way in which the
American people can participate in the
raising of capital for America’s busi-
ness. If we do not do that and do that
quickly, we undermine the entire sys-
tem by which we raise capital in this
country. We undermine the entire sys-
tem. That is why this piece of legisla-
tion is important and timely.

There are several amendments I
would like to have considered, some I
hope will be accepted, and some, per-
haps, we will discuss at some length,
and I may or may not prevail. There
are some amendments that can
strengthen and improve this legisla-
tion.

One of the provisions in the legisla-
tion calls for CEOs to return profits
and bonuses they wrongfully reaped in
the 12 months following a published
earnings report that require a restate-
ment. I would propose that this provi-
sion apply when a company goes bank-
rupt, as well. This idea has been en-
dorsed by former SEC Chairman Rich-
ard Breeden, Goldman Sach CEO Henry
Paulson, and others.

There also ought to be some provi-
sion with respect to loans to CEOs by
corporate boards of directors. I don’t
know what that limit ought to be, but
I mentioned one corporation where
over $3 billion was loaned to one family
of the founder. This is a publicly traded
corporation. I believe we ought to dis-
cuss that.

I may offer a provision dealing with
something called inversion, a mecha-
nism whereby some American corpora-
tions have decided they want to re-
nounce their American citizenship and
move their official headquarters to an-
other country—Bermuda, for example.
I want to be certain that CEOs of such
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companies cannot escape the require-
ment of this bill that they certify the
accuracy of their financial statements.
I do not think that, in addition to
avoiding their fair share of U.S. taxes,
these companies ought to be held to a
lesser standard of reporting accuracy
than U.S.-based firms. So I will offer an
amendment, if needed, and visit with
the chairman and the ranking member
about that subject.

Another issue, one requiring discipli-
nary proceedings to be open to the pub-
lic was discussed in committee. Trans-
parency and having those hearings
open to the public are important. I
hope we can consider an amendment on
that.

The other issue that was discussed in
the committee at great length: What is
the definition of the division of respon-
sibilities between auditing and con-
sulting? That definition, determined by
the SEC or the Congress, is critical to
determining whether there is a con-
flict.

Having said all that, let me say to
the Senator from Maryland, we are in
the Senate the first week after the
Fourth of July. I listened to the Sen-
ators from Texas and Wyoming and
Connecticut and others speak about
this bill. This is a good start. If this
legislation passed without one word
changed, it would make a magnificent
contribution to a problem we face, a
gripping problem in this country.

Having said that, I do not subscribe
to those on the committee who say not
to change anything. That is not what
the chairman said. There are some sug-
gestions that will come from other
parts of the Senate that can strengthen
and improve this legislation, a couple
of which I suggested. When it goes to
conference with the House, we will
have something we can be proud of.

The most important thing is to show
to the investors in this country who
have lost, in many cases, their life sav-
ings, that we are taking action to re-
spond to the conditions that caused
this to happen.

When we talk about the people at the
top getting rich and the people at the
bottom losing their life savings, the
American people have every right to
ask: By whose authority can this hap-
pen in this kind of economy? It cannot
happen if the rules are fair. It cannot
happen if the rules are enforced.

The American people have a right to
expect the regulators, the SEC, and the
Congress to take action now to address
these issues.

I yield the floor.

The PRESIDING OFFICER
WELLSTONE). The
souri is recognized.

Mr. BOND. Mr. President, I initially
came to the floor to talk about this bill
and another issue. The Water and
Power Subcommittee of the Energy
and Natural Resources Committee is
holding a hearing on Wednesday, and I
asked to testify about the views of Mis-
souri on the Missouri River issue. Ini-
tially, the staff said I was not going to

(Mr.
Senator from Mis-
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be able to testify, and I was going to
therefore have to share my testimony
with the entire body. However, I have
now been advised by the chairman of
the committee I will have an oppor-
tunity to testify, so I will save my
comments for the committee hearing.

I thank the chairman for giving me
that opportunity.

Mr. DORGAN. Will
yield?

Mr. BOND. I am happy to yield.

Mr. DORGAN. Let me explain to the
Senator what my hope was. The Sen-
ator asked to testify, quite properly.
The Missouri River manual issue is a
highly controversial issue. The Senator
has been involved with it for some long
while. We are having a hearings. The
Corps of Engineers and many others
are testifying. My hope had been we
could hold a hearing with all of those
groups, then have a separate meeting,
hearing from all Members of Congress
who want to testify. It appears that
that will not be the case.

We will hear from Senators at the
front end of that hearing. I assume it
will take some time. As the Senator
from Missouri knows, having indicated,
yes, we would entertain his testimony,
there are a number of other Senators
who have already gotten in line saying,
if that is the case, please hear my
statement, as well. Of course we will.

It was never a case where we would
not hear testimony. The question was
whether we would have a separate
hearing and hear Members of the Sen-
ate. I understand the Senator’s con-
cern. Senators DASCHLE, JOHNSON,
CONRAD, CARNAHAN, and many, many
other Senators have great concerns
about this issue.

I will lose some sleep Tuesday night
with great anticipation hearing your
testimony on Wednesday morning.

Mr. BOND. I thank my good friend
from North Dakota and assure him I
hope to be brief and to the point. I am
somewhat disappointed I will not share
all that testimony with my colleagues,
but there will be another opportunity.

I thank the chairman of the sub-
committee for his kind indulgence.

Today I rise to join in expressing my
concern about recent accounting prac-
tices in publicly held companies and
their auditors. As a former State audi-
tor, I have an interest in that profes-
sion being performed properly. Obvi-
ously, something is seriously broken.
We hear about Enron, Global Crossing,
WorldCom, and Arthur Andersen. The
people of America are very concerned.
We have seen millions of families with
their investments diminished or even
wiped out. That is not acceptable. The
vast majority of investments were not
in the volatile sectors, or not what we
thought were the volatile sectors of the
stock market. They were invested in
the so-called blue chip companies. The
families who made those investments
on their strong belief in the integrity
of our financial markets and account-
ing industry now find that because of
corporate shams, accounting gim-
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micks, and inadequate auditing, they
have lost significantly the investments
they planned for education or retire-
ment—for their families.

As far as we know, overall the over-
whelming majority of publicly traded
companies are in full compliance with
corporate accounting standards. But
the fact that there has been a signifi-
cant deception by a handful of compa-
nies raises suspicions of all companies.
In addition, we don’t know how many
others will come forward in coming
weeks.

We must restore the public’s con-
fidence in the market. Without this,
the economic recovery which should be
beginning will remain elusive.

While much of the focus in the debate
here and in the news media is on the
auditing problems of the big conglom-
erate companies, unfortunately little
attention has been paid in this bill to
how the impact will fall on small pub-
licly traded companies and small au-
diting firms. As the ranking member
on the Committee on Small Business
and Entrepreneurship, I have some con-
cerns, after reviewing this bill, that we
may be pushing ahead without consid-
ering the serious effect and the unin-
tended consequences the bill could
have on smaller firms—both small au-
diting firms and small publicly traded
companies.

The bill is clearly targeted towards
abuses in extremely large businesses,
which we all think should be dealt
with. I personally hope it will result in
prison sentences for people who are
proven to have committed criminal
acts in their accounting activities.

But the SEC is not even aware of how
many small auditing firms there are
auditing small, publicly traded compa-
nies. There are some 2,500 small compa-
nies, and we believe many of them are
audited by small- and medium-size au-
diting firms. For small auditors, the
bill will require many new elements in-
cluding registration, annual filing re-
quirements, as well as partnership ro-
tation of lead auditors. In addition, the
bill would codify a list of banned serv-
ices or nonauditing services that an au-
diting company might conduct for a
company that it audits.

While some of these elements clearly
are necessary to restore confidence,
and I think are going to be dealt with
by regulatory action and maybe even
by the industry itself, no one knows
how these requirements will affect the
small firms. It has been argued that
the bill allows for a case-by-case ex-
emption, but that exemption process
itself could be extremely costly and
untimely for small firms and lead to
inconsistent results.

I fear that some of these small audit-
ing firms will not have the resources to
implement these requirements and will
stop auditing services or just go out of
business. The result may be that small,
publicly traded companies may not be
able to obtain auditing services at rea-
sonable cost. As a result, the bill might
be setting up a hurdle for small compa-
nies to reach the public markets, one
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that is too expensive and too great to
overcome.

Clearly, when we deal with the major
problems we ought not cause signifi-
cant problems for the smaller, growing
entrepreneurial sector of our country.

As for publicly traded companies, the
bill also places new requirements for
auditing committees and for corporate
responsibility. Again, many of these
may be necessary. However, we need to
look at how these requirements will af-
fect the small, publicly traded compa-
nies.

The entrepreneurial spirit of our
country is really the envy of the world.
People know that entrepreneurship
works in America. That is where we
get the new ideas. That is where we get
the growth. That is where we get the
new services and the products. We
should be careful as we adopt reforms
not to put a disproportionate burden on
these companies, dampening the entre-
preneurial spirit or impeding access to
the public markets.

I fully support accounting reform and
the taking of steps necessary to restore
investor confidence in the market. I
think we should pass a balanced bill
that will not overburden small firms
and not create additional hurdles that
will impede them from growing. We
don’t want an incidental consequence
of this bill to be a monopoly of large
accounting firms when it comes to cor-
porate audits.

I agree with the other speakers that
the American public is looking to us
for answers. I intend to work to see
that the needs of the small businesses,
publicly traded small companies, and
small auditing firms are protected. I
am committed, and I think we all are
committed, to restoring the public’s
confidence in the markets so families
can feel safe once again in investing in
America and in America’s future.

I look forward to working with my
colleagues to secure a balanced bill
which will do that without bringing
unnecessary hardship on the entrepre-
neurial sector of our economy.

I thank my colleague from Wyoming
for the courtesy in allowing me to go
ahead. I yield the floor.

Mr. ENZI. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, during
the course of the Fourth of July recess,
I traveled through Pennsylvania hold-
ing some 16 town meetings, and I found
many concerns among my constitu-
ents: The issue of prescription drugs;
the concern about what is happening
with respect to Iraq; the issue of ter-
rorism, which confronts the United
States; the concern about what might
happen on July 4; concern about the
suicide bombers from the Palestinians
terrorizing Israel.

But high on the list of public concern
was what has happened with Enron,
WorldCom, and many other companies
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on the stock exchange, where so many
of my constituents in Pennsylvania—
like tens of millions of Americans,
really, and even more—have had their
savings decimated in their retirement
accounts of a variety of sorts. The
issue that was raised consistently was:
What happens next?

I think it is very good that the Sen-
ate is now considering legislation to
deal with the fraudulent conduct that
has plagued so many companies in cor-
porate America. There is no doubt that
there is a clear-cut conflict of interest
for an accounting firm to be both an
adviser and an auditor. An adviser has
a close relationship with a company—
call it cozy, or intimate, or friendly—
but that is very different from the
function of an auditor, which ought to
be at arm’s length, scrutinizing what
the company has done. That kind of a
conflict should certainly be prohibited
in the future. If the accounting firms
do not have enough understanding of
the ethics, then laws have to be en-
acted, with very tough penalties to fol-
low. When you find companies having
so much debt off the books, subsidiary
corporations, that is a matter of fraud.
Fraud is a misrepresentation of a fact
where someone relies to their det-
riment, and that is a crime. When you
have companies putting expenses in,
say, a capital account that shows bil-
lions of dollars in additional income or
assets of the corporation, that too is
fraud.

A good part of my career has been as
an assistant DA and then as district at-
torney. I believe this kind of white-col-
lar crime is certainly susceptible of de-
terrence, providing that standards are
established and penalties are provided
for a breach. It is my hope that from
the Senate’s current consideration,
some very tough legislation will fol-
low.

(Mr. DAYTON assumed the Chair.)

———

LOW MEDICARE REIMBURSEMENTS

Mr. SPECTER. Mr. President, for a
considerable period of time, there have
been a number of counties in Pennsyl-
vania that have been suffering from
low Medicare reimbursements, which
have caused them great disadvantage
because their nurses, their medical per-
sonnel, are moving to surrounding
areas. I refer specifically to Luzerne
County, Lackawanna County, Wyo-
ming County, Lycoming County, Mer-
cer County, and Columbia County in
northeastern Pennsylvania. Those
counties are surrounded by MSAs—
metropolitan statistical areas—in New-
port, New York, to the north; in Allen-
town to the southeast; and to the Har-
risburg MSA to the southwest.

When these counties are so sur-
rounded by—and a similar situation ex-
ists in Mercer County, which has high-
er rates in immediately adjacent
areas—there has been a flight of very
necessary medical personnel. Last
year, in the conference on the appro-
priations bill covering the Depart-
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ments of Labor, Health and Human
Services, and Education, the conferees
were in agreement that there should be
relief for these areas in Pennsylvania
that were surrounded by areas that had
higher MSA ratings. At the last
minute, word came from the chairman
of the Appropriations Committee that
there would be an objection to includ-
ing language in our conference report
because it was not included in either
bill—in the House or in the Senate.
That does make it subject to a point of
order, so we had a discussion. I went to
the office of the chairman of the Ap-
propriations Committee, Senator
BYRD, and did my best to persuade him
to make an exception in this case be-
cause of the extraordinary hardship.
Senator BYRD, understandably, de-
clined.

We then talked about bringing the
matter forward in the supplemental ap-
propriations bill. I thought it highly
likely that, given the immediate his-
tory, we could accomplish this accom-
modation, this correction, in this ap-
propriations bill. The House of Rep-
resentatives came forward, and the
House leadership on the Ways and
Means Committee and the House lead-
ership generally agreed with Congress-
man SHERWOOD, who represents these
counties in northeastern Pennsylvania
in the House of Representatives, and
also Congressman PHIL ENGLISH, who
represents Mercer County, that these
were indeed meritorious—not that
there were not other counties that had
similar problems, but these counties
were meritorious and should have a
change in the MSA.

When the matter reached the Senate
floor and I filed an amendment to have
a similar result, there was resistance
because, after all, it was in the House
bill and it could be taken up in con-
ference. It is custom on a matter that
a colloquy was entered into between
Senator BYRD and myself, and Senator
BYRD said he would give every consid-
eration to it in the conference.

It is true that there are other places
in the United States that have prob-
lems, but I believe none is so pressing
as what is occurring in these counties
in Pennsylvania, as is evidenced by the
fact that the leadership in the House of
Representatives—as I say, the Ways
and Means Committee chairman and
the leadership of the House—agreed to
these changes.

A week ago today, on July 1, I visited
in Wilkes-Barre, PA, at the Gossinger
Clinic, with representatives of the hos-
pitals and went over with them the sit-
uation that had occurred and asked
that they submit memoranda, which
showed the extreme plight, which I
could then share with my colleagues in
the Senate, which I am now doing, and
it will be in the CONGRESSIONAL RECORD
for everyone to see.

A memorandum prepared by Bernard
C. Rudegeair of the Greater Hazleton
Health Alliance pointed out the fol-
lowing:

With competing institutions located with-
in a 30- to 60-minute drive from our front
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