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dream: save, invest, and hope that your
kids can have a better opportunity
than you had. That is the American
dream. And the estate tax, or the death
tax, just cuts that right to the quick
and says: We want half of everything
you earned during your lifetime. And,
by the way, if you have to sell your
business to pay us the money, that is
tough. We want to spend it back in
Washington.

This is a perverse tax policy. The
good thing about the version of the re-
peal that Senator GRAMM and I have
proposed is that it does not let any-
body off the hook in terms of paying
taxes to Uncle Sam. They already paid
the taxes on the income. What we say
is when Brad Eiffert inherits his fa-
ther’s business, the Boone County
Lumber Company, he does not pay a
tax when his dad dies—that is per-
verse—but if he ever sells the Boone
County Lumber Company, then he pays
a capital gains tax, and he pays it
based on what his dad paid for the
original company.

So Uncle Sam is going to get the full
take. We will get all the money we
need here to spend in Washington, but
it is when he decides to sell the busi-
ness; that is the taxable event. Death
should not be a taxable event.

So I hope my colleagues will join
Senator GRAMM and me later today
when we have an opportunity to finally
repeal this perverse tax and replace it
with a capital gains tax. We are not
letting anybody off the hook. We are
substituting one tax for the other, but
we are substituting a tax that is fair
because it says if you make a decision,
knowing the tax consequences, to sell
the asset, you pay Uncle Sam. If you
don’t, you don’t. But that is your deci-
sion. It replaces a tax on the event of
death which is more perverse and un-
fair.

The U.S. Government should not
have that as a policy for the people of
the United States of America. I urge
my colleagues to reject the alter-
natives. There is only one real repeal,
and that is the Gramm-Kyl repeal of
the death tax.

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

JOINT MEETING OF THE TWO
HOUSES—ADDRESS BY THE
PRIME MINISTER OF AUSTRALIA

The PRESIDING OFFICER. Pursuant
to the order of the Senate, the fol-
lowing Senators are appointed to es-
cort the Prime Minister of Australia
into the House Chamber: The Senator
from South Dakota (Mr. DASCHLE), the
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Senator from Florida (Mr. NELSON), the
Senator from Mississippi (Mr. LOTT),
the Senator from Oklahoma (Mr. NICK-
LES), the Senator from Texas (Mrs.
HUTCHISON), the Senator from Idaho
(Mr. CRAIG), and the Senator from Indi-
ana (Mr. LUGAR).

Without objection, in accordance
with the previous notice, the Senate
will now stand in recess for the purpose
of attending a joint meeting with the
House of Representatives to hear the
very distinguished Prime Minister of
Australia, John Howard.

Thereupon, the Senate, at 10:46 a.m.,
took a recess and the Senate, preceded
by its Secretary, Jeri Thomson, pro-
ceeded to the Hall of the House of Rep-
resentatives to hear an address deliv-
ered by the Honorable John Howard,
Prime Minister of Australia.

(For the address delivered by the
Prime Minister of Australia, see to-
day’s proceedings of the House of Rep-
resentatives.)

At 12:30 p.m., the Senate, having re-
turned to its Chamber, reassembled
and was called to order by the Pre-
siding Officer (Mrs. CLINTON).

————————

DEATH TAX ELIMINATION ACT OF
2001

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of H.R. 8, which
the clerk will report.

The legislative clerk read as follows:

A Dbill (H.R. 8) to amend the Internal Rev-
enue Code of 1986 to phaseout the estate gift
taxes over a 10-year period, and for other
purposes.

Pending:

Conrad amendment No. 3831, in the nature
of a substitute.

AMENDMENT NO. 3831

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, what is
the issue before the Senate?

The PRESIDING OFFICER.
Conrad amendment No. 3831.

AMENDMENT NO. 3832 TO AMENDMENT NO. 3831

Mr. REID. Madam President, on be-
half of Senator DORGAN, I send an
amendment to the desk.

The PRESIDING OFFICER. Without
objection, the clerk will report.

The legislative clerk read as follows:

The Senator from Nevada [Mr. REID], for
Mr. DORGAN, for himself, Mr. DURBIN, Mrs.
CARNAHAN, and Mr. CORZINE, proposes an
amendment numbered 3832 to amendment
No. 3831.

Mr. REID. Madam President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To amend the Internal Revenue

Code of 1986 to make permanent the estate

tax in effect on December 31, 2009, to in-

crease the exclusion amount to $4,000,000 in

2009, and to provide a full family-owned

business interest deduction in 2003)

In lieu of the matter proposed to be in-
serted, insert the following:

The
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SECTION 1. ESTATE TAX WITH FULL TAX DEDUC-
TION FOR FAMILY-OWNED BUSINESS
INTERESTS.

(a) ELIMINATION OF ESTATE TAX REPEAL.—

(1) IN GENERAL.—Subtitle A of title V, sec-
tions 511(d), 511(e), and 521(b)(2), and subtitle
E of title V of the Economic Growth and Tax
Relief Reconciliation Act of 2001 are re-
pealed.

(2) CONFORMING: AMENDMENTS.—

(A) The table contained in section
2001(c)(2)(B) of the Internal Revenue Code of
1986 is amended by striking 2007, 2008, and
2009’ and inserting ‘2007 and thereafter’’.

(B) The table contained in section 2010(c) of
such Code is amended by striking ‘2009’ and
inserting ‘2009 and thereafter’.

(C) Section 901 of the Economic Growth
and Tax Relief Reconciliation Act of 2001 is
amended—

(i) by striking ‘‘this Act’ and all that fol-
lows through ‘‘2010.” in subsection (a) and in-
serting ‘‘this Act (other than title V) shall
not apply to taxable, plan, or limitation
years beginning after December 31, 2010.”,
and

(ii) by striking ‘‘, estates, gifts, and trans-
fers’ in subsection (b).

(b) INCREASE IN EXCLUSION AMOUNT.—The
table contained in section 2010(c) of the In-
ternal Revenue Code of 1986 (relating to ap-
plicable credit amount), as amended by sub-
section (a)(2)(B), is amended by striking
¢‘$3,500,000”’ and inserting ‘“$4,000,000"".

(c) FuLL TAX DEDUCTION FOR FAMILY-
OWNED BUSINESS INTERESTS.—

(1) IN GENERAL.—Section 2057(a) (relating
to deduction for family-owned business in-
terests) is amended—

(A) by striking paragraphs (2) and (3), and

(B) by striking ‘‘GENERAL RULE.—’ and all
that follows through ‘‘For purposes’ and in-
serting ‘‘ALLOWANCE OF DEDUCTION.—For
purposes’’.

(2) PERMANENT DEDUCTION.—Section 2057 is
amended by striking subsection (j).

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to the es-
tates of decedents dying, and gifts made,
after December 31, 2002.

The PRESIDING OFFICER. Who
yields time? If no one yields time, time
shall be charged equally to both sides.

Mr. REID. Madam President, I sug-
gest the absence of a quorum and I ask
unanimous consent that time be
charged equally against both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRAMM. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMM. Madam President, let
me remind my colleagues where we are
and what we are doing. Last year, we
adopted a repeal of the death tax.
Under that repeal, we phased up the ex-
emption. We will soon start phasing
down the rates, and in 2010 we will ac-
tually repeal the death tax. But be-
cause of a quirk in the rules of the Sen-
ate and the budget process, this death
tax snaps back into full force in 2011.

Members of the Senate voted to re-
peal the death tax. They proclaimed
they were repealing the death tax. We
are here today to really finish that
work by simply taking the provisions
of law that are in place and in 2010—a
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year when according to the Congres-
sional Budget Office March estimate
we will have a surplus of over $300 bil-
lion—we would eliminate the death tax
forever rather than having the death
tax come back from the grave to prey
on working families. That is the provi-
sion we are here to debate.

We have had offered an amendment
which is really not about protecting
family farmers. It is not about pro-
tecting small businesses. It is about
protecting politicians. It is an amend-
ment that makes a nominal change in
existing law that still allows the death
tax to continue but it claims to give an
unlimited exemption to small busi-
nesses and to small farmers under a
section of law called section 2057. This
is a provision that was proposed last
year by the opponents of the death tax
repeal as an alternative when we voted
on repealing the death tax. It is in law
today but at a lower level of protec-
tion.

The point I want to make is, section
2067—which this amendment claims
would be expanded to shelter more
value in small business and family
farms—and all the other special exemp-
tions put together have been used by
only 33 taxpayers in the time they have
been in effect. In other words, these
provisions that supposedly shelter and
give small business and family farms
special protection are so convoluted, so
burdensome, so inefficient that only 33
taxpayers in the years since these pro-
visions have been in effect have found
it possible to use this section 2057 to
gain the promised relief.

So the reality is, if this amendment
were adopted, it would provide assist-
ance to 33 known taxpayers but it
would provide a figleaf to 40 Senators
by allowing them to vote against the
repeal of the death tax once and for all.

My colleague and cosponsor on this
bill is a distinguished attorney, and I
want to give him an opportunity to
talk about this provision in some de-
tail, but let me basically sum up the
arguments we have heard thus far and
that we are certainly going to hear
today.

The first argument we are going to
hear is that repealing the death tax is
going to cost money, is going to drive
up the deficit, and is going to increase
debt. I remind my colleagues that
under the latest estimates we have, the
death tax collects less than 1 percent of
the revenues that we collect in the
Federal Government.

Yesterday, I made reference to two
studies, one by our own Joint Eco-
nomic Committee titled ‘‘The Econom-
ics of the Estate Tax,” and the other
by the Institute for Policy Innovation
titled ‘“The Case For Burying the Hs-
tate Tax.”” Both of these studies make
a very strong case that by forcing
small business and family farmers who
are trying to protect their families
from the death tax to pay these big in-
surance policies, to hire all these law-
yers, to hire all these accountants, and
by forcing people to sell off businesses
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and farms prematurely to try to plan
for this tax, we have lowered the effi-
ciency of the economy. The study by
our Joint Economic Committee con-
cludes that the level of capital in
America is $560 billion lower than it
would be without the death tax. The
study by the Institute for Policy Inno-
vation concludes that by disrupting
economic activity and lowering effi-
ciency, this tax actually collects no
net new revenue.

Our colleagues say, and we are going
to hear it throughout the day in the de-
bate, that, well, we would make it per-
manent but we cannot afford it; we
cannot afford to make it permanent.

I remind my colleagues that the
amendment I will offer, which is the
permanent repeal amendment that
passed the House, does not go into ef-
fect until 2010. As I noted earlier, in
2010 we are projected to have a surplus
of some $300 billion. What those who
oppose permanent repeal of the death
tax are really saying is they want to
spend that money.

There is an interesting paradox here.
Despite all the talk we had yesterday
and will likely hear again today that
we simply cannot afford to make the
repeal of the death tax permanent and
we have to force families to sell off the
family business and sell off the family
farm and give government 55 cents out
of every dollar people have accumu-
lated in their working lifetime in
aftertax dollars, that we have to do
that because we need the money, I find
it interesting that in five different in-
stances over the last 9 months where
this Senate has voted to spend more
money than we would lose in revenues
next year if we made the repeal of the
death tax permanent. We spent $14 bil-
lion on nonemergency items in the
emergency supplemental appropriation
that the President did not ask for and
that over the next 2 years is some four
times as much as repealing the death
tax would save families if they got to
keep the money.

The farm bill next year costs seven
times as much as letting people keep
the family farm or keep their small
business.

The energy bill was more expensive
than the cost of letting people keep
their family farms.

The trade bill added new entitle-
ments that cost more over the next 3
years than letting people keep what
they have accumulated over a lifetime.

Railroad retirement costs 15 times as
much next year.

The stimulus package that was
adopted, the parts that were not asked
for by the President, cost more than
making the repeal of the death tax per-
manent next year.

Finally, the budget reported on a
straight party line vote out of the
Budget Committee adds new spending—
not requested by the President, not de-
fense related, not related to our secu-
rity needs in fighting terrorism—of
$105.8 billion.

In short, on five different occasions
in the last 9 months we have voted on
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the floor of the Senate or in the Budget
Committee to add new spending that,
when it is added up, is some 15 times
more expensive than repealing the
death tax permanently, and yet our
colleagues who voted for each and
every one of these increases in spend-
ing now say, well, we could afford to
spend all of this money but we cannot
afford to stop forcing families to sell
off their farms and their businesses and
the accumulated value of the life work
of their parents.

That represents misplaced priorities.
We have colleagues who could name 100
taxes that ought to be increased, who
could name 40 tax reductions that
should be taken back, but they cannot
name a single Government program
that we could live without or we could
reduce.

At its root, this issue boils down to
one simple choice. We will hear many
arguments today, but it comes down to
a simple choice. The people who do not
want to make the repeal of the death
tax permanent believe it is worth forc-
ing people, at the death of their par-
ents, to sell off their life’s work to give
over half of it to the Government, even
though it is all aftertax income. They
have already paid taxes on it once.

The opponents of making the death
tax repeal permanent believe it is
worth forcing businesses to liquidate
farms, to shut down, equipment to be
sold, jobs to be destroyed, because they
believe that having that money in
Washington so they can spend it is
worth it. Those who want to make the
death tax repeal permanent do not be-
lieve that. Those who want to make
the repeal of the death tax permanent
believe we would be better off as a na-
tion—we would be richer, freer,
happier, and the world would be fair-
er—if, when families work and save and
sacrifice and pay taxes on every dollar
they earn in their lifetime and they
build up a business, farm, or estate,
that their death should not be a tax-
able event.

We will hear a discussion today that
says, OK, we are willing to do this for
some. We know it is bad for some peo-
ple, but we want to pick and choose as
to who has to pay this death tax. The
position of those who want to repeal
the death tax permanently is a position
that we believe the tax is immoral. We
believe it is wrong. We think, whether
somebody’s estate is worth $700,000, or
whether they built a business that has
200 employees and that has tools and
capital and land and trucks and equip-
ment worth $10 million, we believe, if
they built a business worth $10 million,
that destroying that business to bring
$5.5 million of that to Washington so
we can spend it does not represent a
good choice in public policy. After all,
it is their money. They built it. They
accumulated it. They sweated and
saved and sacrificed for it.

That ultimately is the issue. We be-
lieve it is wrong to tax death. We be-
lieve it is wrong when people build up
assets and build a business for govern-
ment to then destroy it.
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I showed data yesterday indicating
more than 70 percent of small busi-
nesses that are founded by a family
member do not survive into the second
generation; 87 percent do not survive
into the third generation. According to
the NFIB, the No. 1 reason is the death
tax.

It is time to fix this provision of the
Tax Code. We are going to have an op-
portunity to do that. There will only
be one real amendment. There are two
amendments that give political cover.
There is one amendment I will offer
that is exactly the same language the
House passed, and if we adopt it, it will
go to the President and he will sign it
into law. That is the issue. There is one
real repeal, as my colleague from Ari-
zona says.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Just so we know where we
are, I know there was time during the
quorum attributed to both sides. How
much time remains on both sides?

The PRESIDING OFFICER. Forty-
one minutes remain in opposition and
562 minutes remain for the pro-
ponents.

Mr. KYL. Madam President, let me
make two quick points. The first has to
do with the question of who pays the
estate tax or the death tax. We know it
is not the person who died. We know it
is the people who have the estate and
who are required, therefore, to, in
many cases, actually sell a business in
order to generate the cash to pay the
tax.

Who are the estate tax filers and
what occupations do they hold? I am
going to quote from official Internal
Revenue Service reports. In the last
analysis of the IRS of people’s occupa-
tion and sex in filing estate tax re-
turns, published in the Statistics of In-
come Bulletin, summer of 1999, pages 72
to 76, the IRS reports:

For males, the largest group of filers at
27.7 percent were administrators, upper man-
agement and business owners. The second
largest group at 12.3 percent were school-
teachers, librarians, and guidance coun-
selors. For females, the largest group of es-
tate tax filers at 14.1 percent were educators.
The next largest group at 9.6 percent were in
clerical and administrator support occupa-
tions.

A significant number of the total of
estate tax filers were scientists, sales
people, entertainers, airline pilots,
military officers, and mechanics. That
is according to the IRS.

There is a vision of some fat cat sit-
ting on a yacht someplace that we are
going to stick and get a lot of money
from to run the Federal Government.
We know the Federal Government’s
collections of estate taxes are only 1
percent, slightly more than 1 percent
of total revenue collections. Who is
that money coming from? The largest
group of women were educators. The
next largest were clerical and adminis-
trator support people. They are airline
pilots, scientists, salespeople, military
officers, mechanics. I can understand
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the category of entertainers. But, re-
member, those entertainers pay a lot of
income tax, too. And the second largest
group of males is schoolteachers, 1li-
brarians, and guidance counselors.

Do we want to punish these people
because they have been lucky enough
to have been born into a family in
which their father or mother was able
to accumulate some kind of an estate?
This is perverse tax policy.

As I said this morning, the primary
problem is that the businesses that
have the value are not easily liquidated
to generate the money to pay the tax.
It is not as if when someone dies there
is a lot of money in a shoe box and
Uncle Sam taps you, as the heir, on the
shoulder and says, I would like half of
that, 50 percent. That is not what hap-
pens.

Ordinarily what happens is there is a
business. We talked this morning about
the Boone County Lumber Company in
Columbia, MO. They have a lot of
money tied up in lumber that they
bought that they hope to sell—in
trucks, in forklifts, in warehouses, and
so on. That is equipment that enables
30 people to have a job. When the owner
of that business dies, his family is
going to have to make a decision. They
do not have the money to pay half of
the value of that business to Uncle
Sam. The salaries that people take out
are $48,000, $60,000, some approaching
$100,000, and in some cases more than
that, but most are the salaries of any
other small business. And bear in mind,
half the small businesses in this coun-
try are women owned. These salaries
do not generate a whole lot of capital
by which you can pay an estate tax.
The only way you can get the money to
pay the estate tax is by selling the
business on which the estate tax is
based. The estate tax doesn’t say, How
much money did you have left over at
the time of death? The estate tax says,
What is the value of the company or
the business or the farm that you are
running? The value of that business is
based on the value of the equipment
and the land, and so on, most of which
are probably going to be financed and
therefore probably already heavily le-
veraged. But that value determines
what has to be paid to Uncle Sam—half
of it. That is why the estate tax is par-
ticularly perverse, especially because
you have to do the liquidation right
after the time of death.

There is an effort by our colleague
from North Dakota, who has laid down
a second-degree amendment here—to
“improve on the existing law’ would
be the way I think he would charac-
terize it. He does this by providing that
the exemption we provide in the law,
that goes to $3.5 million, would go to $4
million, as I understand it; and for
small businesses and farms it would be-
come an unlimited exemption.

Certainly the sentiment behind that
is laudable. The problem is it simply
will not work. How do we know that?
Because we know it currently does not
work. The law currently provides
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methods for small business people and
family farms to get an exemption from
the estate tax. The exemption today is
$1 million. It is going to go up in the
future. The Senator from North Da-
kota would make it an unlimited ex-
emption. But the problem is even un-
limited exemptions are worth exactly
nothing if you cannot qualify. In other
words, there is a door you have to get
through. There is a gate you have to
get through. You have to stay on the
other side of that or none of this mat-
ters, and that is the problem with the
amendment of the Senator from North
Dakota.

In the business, people referred to it
as QFOBI, and I am going to do that for
the purposes of brevity here, but it is
technically the family-owned business
exclusion. That is the provision of the
existing law. There are actually two
different sections under which people
who have a small business or farm and
who want to be exempted for part of
the estate tax will try to qualify. But
as I said, if you can’t qualify under this
provision, it doesn’t matter how big
the exemption is, you are out of luck.
The problem with this QFOBI is it is
much too difficult and too complex for
most people to be able to qualify. I will
give you an idea.

For the calendar year 2000, 108,322 es-
tate tax returns will be filed. Of course,
only 1,470 made the QFOBI election; in
other words, about 1 percent of the
total.

By the way, that number is actually
a little higher than in some previous
years. In 1999, for example, the total
number of estate tax returns for which
the exemption was requested was 173.
In 1998, that number was 889. My col-
league from Texas pointed out that
only 32 people have ever qualified for a
combination of both. But even take the
larger number we have for the tax year
2000; that is 1,470, and that represents
about 1 percent of the total of the es-
tate tax returns filed.

If the percentage of people filing es-
tate tax returns is as low as our Demo-
cratic colleagues for the most part say
it is—and although I will contest it,
let’s assume for the moment they are
right—it is maybe about 2 percent of
all taxpayers; and if of that 2 percent
only 1 percent of them qualify for this
small business or farm exemption, then
the amendment of the Senator from
North Dakota helps a grand total of
two one-hundredths of 1 percent of peo-
ple filing tax returns—two one-hun-
dredths of 1 percent. The fact is, it
doesn’t even help that many people be-
cause QFOBI is recognized as very
treacherous for somebody to get in-
volved in.

A representative of the American Bar
Association testified before the Ways
and Means Committee that the provi-
sion was simply too complicated to be
effective. A professor of law at Temple
noted that very few people would try to
meet the qualification because of its
complexity. The NFIB, which rep-
resents a lot of these people, testified
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that qualifying for the family-owned
exclusion currently is difficult, costly,
and complex. Studies by numerous or-
ganizations and scholars routinely find
that family businesses spend exorbi-
tant amounts of revenue on lawyers,
accountants, and financial planners in
order to try to do this.

The reason I say even two one-hun-
dredths of 1 percent is a high number is
that the reality is, if you try to qualify
for QFOBI, you are going to find your-
self face to face with the friendly IRS.

The reason is the IRS will look at
every one of these filings. They will
contest a significant number of them.
As a matter of fact, in the year 2000
there were 149 cases pending, which
represents about 10 percent of the total
number that were filed at that time—
the total number of estate tax returns
filed at that time. There are an equal
number of cases in the administrative
process. You first have to go through
the administrative process, and then
you will actually have your case taken
to court.

What happens when the IRS chal-
lenges these? The IRS wins. As of the
last time we have statistics, the IRS
had won 67 percent of the cases.

So if you have the courage to try to
qualify under this QFOBI election, un-
derstand you are going to have the IRS
question the value. It is going to be an
administrative appeal. At least 10 per-
cent of the cases are going to be in
court. And you are going to lose two-
thirds of the time.

That is why the group of lawyers
that works on these Kkinds of things,
the section of the American Bar Asso-
ciation which handles estates and
taxes, has recommended to their law-
yers that they not try to help people
qualify because it is too risky from a
malpractice point of view. They have
recommended that this particular sec-
tion be repealed.

The bottom line is that it doesn’t
matter whether you have a $1 million
exemption or a $3.5 million or a $4 mil-
lion exemption or an unlimited exemp-
tion for small businesses or family
farms; if you cannot qualify in the first
instance, it does you no good. From
what we can find from IRS statistics,
only two one-hundredths of 1 percent
qualify. That doesn’t take into account
the challenges by the IRS.

Let me just make one last point, and
then I think there are others who
would like to speak.

I am not going to read to you the
page after page of complex provisions.
It is a nightmare to read and under-
stand. I am a lawyer. I don’t under-
stand it. It takes a real expert to try to
figure out how to make this work and,
as I said, the ABA itself has rec-
ommended to its members that they
approach this with extreme caution.

One of the problems with the people
who qualify is this. Let’s assume you
are one of the lucky two one-hun-
dredths of 1 percent who actually qual-
ify and you have gotten through the
IRS hurdles. What does this mean for
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you now that you have qualified? Are
you home free? Not exactly. There is a
10-year period of time in which the IRS
can—and I love this term—‘reach
back” and collect the tax from you.

There is a lot that can happen that
could cause that to occur. If you have
trouble in your business, for example,
and go bankrupt, that is tough; as far
as the IRS is concerned, they can go
back and collect the entire estate tax
from you.

But here is what happens even if
things go well. The IRS, if you qual-
ify—believe me, this is the truth. It
seems that it could not possibly be, but
under the amendment of the Senator
from North Dakota and the existing
law, the IRS has a lien on your prop-
erty, all of the estates that would be
subject to the estate tax, for 10 years.
And they have a first position, which
means: Good luck if you want to try to
get financing for anything. Every small
business finances its inventory, its ma-
chinery. We do not go out and buy a
house and pay cash for it. We get a
loan from the bank or from Fannie
Mae, FHA or someone, and we finance
a home. That is the way small busi-
nesses finance their operations. But,
good luck going to the bank when they
know the IRS has a first lien for a pe-
riod of 10 years and the bank only has
a second position. That is a poor posi-
tion to be in, and the bank will tell you
one of two things—either: Sorry, we
can’t lend you the money or: We could
lend you the money for 2 or 3 or more
percent premium.

In other words, if you qualify for this
provision, you are going to have to pay
a lot more money if you can get financ-
ing in order to finance the continued
operation of your business. Basically,
it is a set up for failure. That is why
most people do not even try to qualify
for it. Many of those who try cannot
qualify for it. It is an extraordinarily
complex and ineffective provision.
Therefore, with all due respect to my
friend and colleague from North Da-
kota, his attempt to grant an unlim-
ited exemption for small businesses
and farms is fatally flawed. Very few, if
any, of these small businesspeople or
farmers are going to be able to qualify.
As a result, the amendment is, in fact,
a nullity, and does nothing to help the
very people who all of us would like to
help.

I will relinquish the floor at this
point and hope as the debate on the
amendment is concluded that I will
have an opportunity to talk about the
comments that the Senator makes, and
also to point out again that the people
who actually pay this tax are not the
kind of people you might envision but
they are schoolteachers, airline pilots,
mechanics, librarians, guidance coun-
sellors, and the like, according to the
IRS itself.

The PRESIDING OFFICER (Mrs.
CARNAHAN). The Senator from North
Dakota is recognized.

Mr. DORGAN. Madam President, in-
form me of the time remaining on both
sides.
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The PRESIDING OFFICER. The Sen-
ator from North Dakota controls 56
minutes and the time in opposition is
25 minutes.

Mr. DORGAN. Madam President, my
amendment is cosponsored by Senators
DURBIN, CARNAHAN, CORZINE, and
STABENOW.

Let me respond to some of the discus-
sion we just heard. I have great respect
for my friend from Arizona. I have lis-
tened to him with great interest in pre-
vious debates about repealing the es-
tate tax. He believes passionately that
we ought to get rid of the estate tax
and makes the case for it. But I was re-
minded when I heard his discussion of
my amendment of Mark Twain who
was asked once if he would be willing
to engage in a debate. He said: Of
course, I would—as long as I can take
the negative side. They said: We have
not told you the subject of the debate.
He said: It doesn’t matter. The nega-
tive side will take no preparation. It is
easy. It is inherently easy to oppose
things.

The way the opposition renders this
amendment is almost indescribable to
me. I am the one offering the amend-
ment. But the interesting discussion
that incorrectly describes this amend-
ment needs some correction.

Let me begin by talking about why
we are here and what this debate is
about. Then I will describe my amend-
ment.

We are here because our country, a
little more than a year ago, decided on
a new kind of fiscal policy. Those who
seemed to think they knew saw sur-
pluses for years and years ahead—sur-
pluses as far as the eye could see for
the Federal budget. They said that be-
cause we have all of these surpluses
that stack up in the future, let us cut
taxes and let us do it right now. By the
way, they said, let us cut the estate tax
sequentially so in the year 2010 it will
be completely repealed.

It is true that the goofy kind of pro-
posal finally offered and passed into
law takes the estate tax right up to the
repeal in 2010, and then reinstates it in
2011. Historians will scratch their
heads for some while when they evalu-
ate what was done a year ago on estate
tax.

Our colleagues who want to repeal
the estate tax forever because they
said we are going to have these large
and continuing budget surpluses say,
although they wanted to reinstate it in
2011, they now want to make that re-
peal permanent.

Of course, over a year later, things
are different. We don’t see surpluses as
far as the eye can see.

Yesterday, the Senate had to con-
sider an increase in the debt limit.
Why? Because surpluses have turned to
deficits. The country has an economy
that is in some trouble. We now have
deficits for some years into the future.
Yet my friends on the other side of the
aisle are coming to the Senate saying:
Oh, by the way. Our urgent priority is
to permanently repeal the estate tax.
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Let us evaluate what these priorities
are about.

Do we have a priority, for example,
to try to help people at the bottom of
the economic ladder in this country—
people who are working for the min-
imum wage who haven’t seen an in-
crease for years and have seen the
value of that minimum wage eroded?
Do we have an obligation to them? Is
that a priority? No. It is not a priority
for some. They do not want that ques-
tion on the floor of the Senate.

Do we have a priority to see if we
can’t do something about people who
do not have health insurance—over 40
million people who tonight may find
their child is sick, discover they do not
have any money in their pocket or in
their bank account to help take care of
their child? Do we have a priority to
deal with sick children and people who
do not have the capability of providing
health insurance for their children? No.
That is not a priority for some.

How about schools? Are schools a pri-
ority?

I have spoken on the floor of the Sen-
ate many times about schools. I toured
a school populated largely by American
Indians. But it is a public school dis-
trict. And a little girl in the third
grade named Rosie Two Bears looked
up at me and said: Mr. Senator, will
you be able to build us a new school?

Do you know why they needed a new
school? Because there are 150 kids and
two toilets and one water fountain.
They were holding classes in a base-
ment room in a building that had been
condemned long ago. Two or three
times a week they had to evacuate that
classroom because sewer gas was back-
ing up in the classroom. Rosie Two
Bears wanted to know if her Senator
could build her a new school. Incred-
ibly, the answer is we don’t build new
schools.

But the question is, Is education a
priority for that young girl and others
around the country? Not for some—
that is not on the floor of the Senate.

This isn’t about helping people at the
bottom of the economic ladder. This is
not helping to address the issue of
health care costs, or lack of health
care coverage, or lack of insurance for
some American families—nearly 40
million of them. This is not about im-
proving American schools. No. This
issue is different than that. This issue
is saying, let us permanently repeal
the estate tax.

How narrow is this? Let me describe
the amendment I am offering and that
I offered last year which got 43 votes.
Those who now speak loudly about the
need to repeal the estate tax voted
against my amendment last year.

My amendment said the following: It
said, let us have a $4 million exemption
per estate—$8 million for husband and
wife. If you have fewer assets than $8
million, you pay no estate tax under
any circumstance.

My amendment also said, by the way,
this issue that the other side contin-
ually says persuaded them to deal with
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the estate tax—that is, the inability to
pass a family farm or a small business
from the parents to the kids—let us to-
tally repeal the estate tax for the pas-
sage of a family farm or business. If it
is family owned, the parents die, and
the kids want to keep running it, I say
don’t interrupt the transfer of that
business. Let us not have the kids in-
herit a business and a crippling estate
tax. Let us allow them to inherit the
business exempt from the estate tax, if
they want to keep running it.

This says no estate tax at all. Repeal
it for the transfer of a business from
parents to children who want to keep
running it.

It is very simple. We will do it in
2003. I offered that amendment last
year.

Those who come to the floor of the
Senate and say they are persuaded to
propose a permanent repeal of the es-
tate tax because they care so much
about family businesses and the trans-
fer of family assets to the kids who
want to run the business are the ones
who voted against my amendment.
This amendment will provide that re-
peal next year. Their proposal would
provide the repeal some 7 years later.

One wonders whether they care less
about this issue and more about repeal-
ing the estate tax for the wealthiest
Americans. Or do they really care
about family businesses and family
farms? If so, this is the amendment to
support.

Let me talk a little bit about privi-
lege and those at the upper end of the
economic ladder.

I think it is terrific that in this coun-
try people do well. In fact, we have
some innovative geniuses in this coun-
try who have done very well. One-half
of the world’s billionaires live here,
and good for them.

But let me talk about the question of
whether our priority at this point—
given the kind of Federal budget defi-
cits we have and the kind of economic
problems we have—ought to be to bring
to the floor of the Senate a billionaire
tax relief package. Because that is
what this is. This is all about, let’s cut
taxes for billionaires. And you can de-
scribe it however you want.

You can put all kinds of seasoning in
it. You can stir it up, boil it; you can
do whatever you want with it. Just
strip it away, it is a tax cut for billion-
aires, when we have very big Federal
deficits and when we have other prior-
ities that some in this Chamber want
to ignore.

Let me talk about some of these
issues. Here shown on this chart are
people who are going to benefit from
the proposal on the floor of the Senate
to permanently repeal the estate tax.
That is why I want to amend it, so we
don’t repeal the estate tax for every-
body.

The chief executive officers of our
corporations in this country, in 1980,
made 42 times the amount of money
that the average worker made. Twenty
years later, they made 531 times the
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money the average worker made. That
is who is going to benefit from what
the minority is proposing here today.

In 1981, the average compensation of
the 10 highest paid CEOs in a U.S. cor-
poration was $3.5 million. I come from
a town of 300 people, a small high
school class of nine. I happen to think
$3.5 million is a lot of money. So is $3.5
million a year in compensation. That
was 20 years ago. Do you know what it
is today for the 10 highest paid CEOs in
the country? It is $1565 million a year.

That is who benefits from this tax
cut. That is what this debate is all
about. They say that these folks pay
too much in taxes, so they want an es-
tate tax repeal even including the high-
est income earners in our country. And
they will do that at the expense of all
the other priorities that exist in this
country.

I say, yes, let’s repeal the estate tax
for the passage of family-run busi-
nesses and farms. Let’s provide an $8
million threshold for families, below
which you will pay no estate tax. But if
you are fortunate enough to have tens
and hundreds of millions and billions of
dollars, I think it is important to un-
derstand a couple things.

One, most of that has never ever been
taxed. Most of it comes from the
growth appreciation on assets and has
never been subject to a tax. And, yes, I
think your descendents ought to get a
fair part of that. But I also think this
country ought to capture part of that
and use it to invest in our kids, invest
in education, invest in the solvency of
Social Security, invest in the solvency
of Medicare, to strengthen this coun-
try. That is what I think ought to hap-
pen.
Let’s talk about compensation just
for a minute. I mentioned some of the
compensation that exists for individ-
uals. I have a chart that shows the 1-
year compensation in the year 2000.
These are the people, incidentally, who
are the beneficiaries of this proposal.
And I guess I don’t know of a time
when I have heard people come to the
floor of the Senate and say: I know we
face a big budget deficit, I know our
economy is in some trouble, I know we
have other priorities—education,
health care, and other things—but our
priority is to provide a tax cut for the
wealthiest Americans. These figures—
$290 million, $225 million, $157 million—
these are individual compensation
numbers in the year 2000 for people who
ran America’s corporations. These are
the people who will ultimately benefit
from repealing the estate tax.

We have a lot of folks out there in
this country who are working hard,
trying to do the best job they can.
Look, they are never going to pay an
estate tax. They are not going to have
$8 million, as provided under my
amendment. But their proposal today
is to say $8 million isn’t enough of a
threshold; we need to be able to exempt
those who have $20 billion, those who
have $2 billion, those who have $500
million in assets, so none of those as-
sets can ever be used to help America’s
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children, to invest in America’s
schools, to strengthen Social Security,
to strengthen Medicare, and to do the
other things we also know are nec-
essary.

So my amendment, as indicated, is
very simple. It was described in a tor-
tured way by my colleague from Ari-
zona. He said: Well, you know, if you
try to exempt family businesses and
family farms, you run into this web of
complexity. A web of complexity, he
calls it. So the result is, we have to ex-
empt from the estate tax billionaires
in order to solve the issue of family
farms and family businesses? I don’t
think so. I think if you go into any
store in the county, they call that a
bait and switch.

You come out to the floor of the Sen-
ate and say: Look, our mission is very
simple. Our mission is in support of
family farms and small businesses.
That is what we are trying to do, to get
rid of the crippling estate tax that ex-
ists on the transfer of a business or a
farm from the parents to the kids. I
say, if that is your mission, then I am
with you.

Let’s repeal the estate tax for the
transfer of that property. The Kkids
want to run the business? It is fine
with me. I don’t think we ought to shut
the business down. I don’t think we
ought to load the business with an es-
tate tax debt. I think the parents ought
to be able to move that business to the
kids upon the death of the parents with
no estate tax obligation at all. And
that is what my amendment does.

No amount of arm waving in this
Chamber can obscure the fact that we
have an exemption that is workable. It
has only been in existence since 1997, I
might say. It was described as QFOBI,
which is an acronym. We use too many
acronyms in this town. The fact is, if
you have spent the last couple of years
of your career talking about protecting
small businesses and family farms, and
its passage to the kids, then don’t vote
against this amendment and say to
folks back home: Oh, by the way, it
was too complicated.

This amendment I offer does two
things. It provides an $8 million unified
credit threshold for a husband and
wife, below which there is no estate
tax. It is repealed for everybody below
$8 million in assets, husband and wife.
And second, and most important to me,
is that family businesses, regardless of
size, if transferred to the kids—and if
those kids continue to run those family
businesses—will be exempt from the es-
tate tax; and, no, not in 2010, but in
2003.

You see, the problem with the pro-
posal offered by the other side, first of
all, is they propose a complete repeal,
but it just kind of dribbles along, as
with most of their proposal; they just
dribble it out over a period of time. If
it is worthy to say, let’s not interrupt
the transfer of a family business, so the
kids can continue to operate it without
an estate tax obligation—let’s do it
next year. If you don’t want to do it
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next year, then vote against our
amendment, but don’t you go home and
say you stood for family businesses and
family farms. Don’t you dare do that,
because voting against this amend-
ment, just as many of you did last
year—we got 43 votes in favor—voting
against it is to say to folks back home:
No, I want you to wait 7 or 8 years for
the relief that was offered permanently
in this amendment for family busi-
nesses and family farms.

Ms. STABENOW. Will my friend from
North Dakota yield?

Mr. DORGAN. I am happy to yield.

Ms. STABENOW. I thank the Sen-
ator.

I rise to thank my colleague for this
amendment. And I join him. I am very
proud to be a cosponsor of this amend-
ment. I appreciate very much what he
is doing.

It seems to me, as we have looked at
this issue to find the right balance,
that this amendment is in fact the
right balance. It says that we will say
to our family farmers and family-
owned businesses—of whom we have
many in Michigan—that we want to
make sure, after you have worked hard
and your family has been able to de-
velop a good business or family farm,
that if you want to pass that along to
your children, you will be able to do
that and that it not be jeopardized in
any way. That makes perfect sense to
me. I support repeal for family-owned
enterprises.

I think it also says that we are going
to set a limit, we are going to set prior-
ities for the country, so when we are
talking about a billionaire versus hav-
ing the resources for seniors or families
to be able to afford prescription drug
coverage—which is also a tax, I would
argue a significant tax, on our seniors
and our families—or whether it is look-
ing at the priority of educating our
children, we are going to have a bal-
ance, and those who are the top billion-
aires in this country ought to con-
tribute to national defense and the war
on terrorism and education and health
care, and so on.

So I wonder. I would just ask my
friend from North Dakota a question.
It is my understanding that our
amendment would in fact exempt 99.5
percent of all of those who might pay
the estate tax. Is that correct?

Mr. DORGAN. The Senator from
Michigan is correct. Well over 99.5 per-
cent will no longer have to pay an es-
tate tax. But even that is not enough
for those who insist on complete re-
peal. Those who insist on complete re-
peal are saying—during a tough time,
where we have Federal budget deficits
and other priorities that we can’t
fund—they are saying: This is our pri-
ority. The top of the heap. Those at the
very top, the billionaires, the $100 mil-
lion per year executives, that is our
priority. We believe that our priority is
to exempt those estates from an obliga-
tion.

The Senator from Michigan is right.
Over 99.5 percent of estates will not be
subject to an estate tax.
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When the Senator from Arizona was
present, he said this issue called
QFOBI, which is the method by which
you value the assets of family-owned
businesses, is totally unworkable. The
Center on Budget and Policy Priorities
says that businesses can easily qualify
for this special status as long as the
family owns and operates the business
and intends to continue to do so.

Let’s say you have a $200 million
family business, a big one. In my judg-
ment, if it is family owned, it goes to
the lineal descendants. If t