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AMENDMENT NO. 3504

At the request of Mr. LEVIN, the
name of the Senator from West Vir-
ginia (Mr. BYRD) was added as a co-
sponsor of amendment No. 3504 in-
tended to be proposed to H.R. 3009, a
bill to extend the Andean Trade Pref-
erence Act, to grant additional trade
benefits under that Act, and for other
purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. CORZINE (for himself and
Mr. TORRICELLI):

S. 2539. A bill to prohibit the use of
taxpayer funds to advocate a position
that is inconsistent with existing Su-
preme Court precedent with respect to
the Second amendment; to the Com-
mittee on the Judiciary.

Mr. CORZINE. Mr. President, today I
am introducing legislation to prohibit
the use of taxpayer funds to advocate a
position on the meaning of the Second
Amendment that is inconsistent with
existing Supreme Court precedent, as
expressed in the Supreme Court case of
United States v. Miller.

This legislation responds to the Bush
Administration’s recent filing of two
unprecedented briefs to the TUnited
States Supreme Court, which argued
that the Second Amendment estab-
lishes an individual right to possess
firearms. In taking this position, the
Justice Department directly contra-
dicted the well-established precedents
of the Supreme Court, as expressed in
the seminal case of United States v.
Miller. In that 1939 case, the Supreme
Court found that the Second Amend-
ment did not establish a private right
of individuals to possess firearms, but
rather was intended to ensure the ef-
fectiveness of groups of citizen-soldiers
known at the time as the Militia.

The Court in United States v. Miller
explained the historical background to
the Second Amendment and issued its
ruling clearly and unambiguously.
That ruling has never been reversed,
and the Court has followed it in every
subsequent related case. Similarly, the
precedent in United States v. Miller
has been followed by every Justice De-
partment over the past several decades,
including the Justice Departments of
Presidents Ronald Reagan, Richard
Nixon and George H.W. Bush.

The meaning of the Second Amend-
ment should not be a partisan issue. In
fact, it should not be a political issue.
It is a legal and constitutional issue.
And the law on this question has been
clearly established by the highest
court in the land in case after case for
a period of many decades.

Unfortunately, instead of following
the law, as Attorney General promised
to do during his confirmation hearing,
the Bush Administration and the Jus-
tice Department have used their au-
thority to file briefs as a means of pur-
suing a partisan political agenda that
flies in the face of established Supreme
Court precedents. This is wrong. And,
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in my view, it is a misuse of taxpayer
dollars.

Congress should not have to pass a
law to ensure that the Executive
Branch follows the Constitution, as
clearly interpreted by the Supreme
Court. Unfortunately, in light of the
Bush’s Administration’s latest actions,
Congress must step in. After all,
Congress’s ultimate power is the power
of the purse. And we have a responsi-
bility to use that power, when nec-
essary, to ensure that the Executive
Branch complies with constitutional
law.

This responsibility flows from
Congress’s obligation to preserve, pro-
tect and defend the Constitution. It
also flows from our obligation to en-
sure that taxpayer dollars are not mis-
used. The American people should not
be forced to pay taxes to support an
unreasonable interpretation of the Sec-
ond Amendment that is not only incon-
sistent with constitutional law, but
that threatens to undermine legisla-
tion needed to reduce gun violence and
to save lives.

In 1998, more than 30,000 Americans
died from firearm-related deaths. That
is almost as many as the number of
Americans who died in the entire Ko-
rean War. In my view, there is much
that Congress needs to do to reduce
these deaths, including enacting rea-
sonable gun safety legislation. Yet if
the Bush Administration prevails in its
effort to radically revise the Second
Amendment, such laws could well be
undermined. The end result would be
more death and more families losing
loved ones to the scourge of gun vio-
lence.

In fact, I would note that one week
after the Bush Administration filed
their briefs, lawyers for accused Amer-
ican Taliban terrorist John Walker
Lindh used the Administration’s argu-
ments to urge dismissal of the gun
charge filed against him. Now, I hope
and trust that the courts will quickly
reject this line of argument. But why
would the Bush Administration want
to strengthen the position of criminals
and alleged terrorists like John Walker
Lindh in the first place?

I have asked the Congressional Re-
search Service whether there are any
constitutional precedents that would
bar the Congress from adopting this
legislation, and the answer was ‘“no.” I
also would note that there is precedent
for Congress prohibiting the use of tax-
payer dollars to advocate positions
with which Congress disagrees. For ex-
ample, Congress for many years prohib-
ited the Justice Department from
using appropriated money to overturn
certain rules under our antitrust laws.
This responded to the filing of a brief
in the Supreme Court by the Justice
Department urging a revision of its
precedents on resale price mainte-
nance, and the legislation effectively
blocked the Department from filing
similar briefs.

In conclusion, we should not allow
taxpayer dollars to be used to mis-

S4705

represent the meaning of the Second
Amendment on behalf of a partisan, po-
litical agenda. We should defend the
Constitution against such ideological
attacks. We should protect taxpayers
from being forced to subsidize ideolog-
ical gambits. And we should ensure
that the Constitution is not misused to
undermine gun safety legislation that
could save the lives of many innocent
Americans.

I hope my colleagues will support the
bill, and I ask unanimous consent that
the text of the legislation be printed in
the RECORD, along with some related
materials about this matter.

There being no objection, the addi-
tional material was ordered to be
printed in the RECORD, as follows:

S. 25639

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. PROHIBITION ON THE USE OF FUNDS.

No funds appropriated to the Department
of Justice or any other agency may be used
to file any brief or to otherwise advocate be-
fore any judicial or administrative body any
position with respect to the meaning of the
Second Amendment to the Constitution that
is inconsistent with existing Supreme Court
precedent, as expressed in United States v.
Miller (307 U.S. 174 (1939)).

[From the New York Times, May 12, 2002]

A FAULTY RETHINKING OF THE 2ND
AMENDMENT
(By Jack Rakove)

STANFORD, CA.—The Bush administration
has found a constitutional right it wants to
expand. Attorney General John D. Ashcroft
attracted only mild interest a year ago when
he told the National Rifle Association, ‘‘The
text and original intent of the Second
Amendment clearly protect the right of indi-
viduals to keep and bear firearms.”’

Now, briefs just filed by Solicitor General
Theodore Olson in two cases currently being
appealed to the Supreme Court indicate that
Mr. Ashcroft’s personnel opinion has become
that of the United States government. This
posture represents an astonishing challenge
to the long-settled doctrine that the right to
bear arms protected by the Second Amend-
ment is closely tied to membership in the
militia. It is no secret that controversy
about the meaning of the amendment has es-
calated in recent years. As evidence grew
that a significant portion of the American
electorate favored the regulation of fire-
arms, the N.R.A. and its allies insisted ever
more vehemently that the private right to
possess arms is a constitutional absolute.
This opinion, once seen as marginal, has be-
come an article of faith on the right, and Re-
publican politicians have in turn had to ac-
knowledge its force.

The two cases under appeal do not offer an
ideal test of the administration’s new views.
One concerns a man charged with violating a
federal statute prohibiting individuals under
domestic violence restraining orders from
carrying guns; the other involves a man con-
victed of owning machine guns, which is ille-
gal under federal law. In both cases, the de-
fendants cite the Second Amendment as pro-
tecting their right to have the firearms. The
unsavory facts may explain why Mr. Olson is
using these cases as vehicles to announce the
administration’s constitutional position
while urging the Supreme Court not to ac-
cept the appeals.

The court last examined this issue in 1939
in United States v. Miller. There it held that
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the Second Amendment was designed to en-
sure the effectiveness of the militia, not to
guarantee a private right to possess fire-
arms. The Miller case, though it did not fully
explore the entire constitutional history, has
guided the government’s position on firearm
issues for the past six decades.

If the court were to take up the two cases
on appeal, it is far from clear that the Jus-
tice Department’s new position would pre-
vail. The plain text of the Second Amend-
ment—A well regulated militia, being nec-
essary to the security of a free state, the
right of the people to keep and bear arms
shall not be infringed’’—does not support the
unequivocal view that Mr. Ashcroft and Mr.
Olson have put forth. The amendment refers
to the right of the people, rather than the in-
dividual person of the Fifth Amendment.
And the phrase ‘“‘keep and bear arms’ is, as
most commentators note, a military ref-
erence.

Nor do the debates surrounding the adop-
tion of the amendment support the idea that
the framers were thinking of an individual
right to own arms. The relevant proposals of-
fered by the state ratification conventions of
1787-88 all dealt with the need to preserve
the militia as an alternative to a standing
army. The only recorded discussion of the
amendment in the House of Representatives
concerned whether religious dissenters
should be compelled to serve in the militia.
And in 1789, the Senate deleted one clause
explicitly defining the militia as ‘‘composed
of the body of the people.” In excising this
phrase, the Senate gave ‘‘militia’’ a narrower
meaning than it otherwise had, thereby
making the Ashcroft interpretation harder
to sustain.

Advocates of the individual right respond
to these objections in three ways.

They argue, first that when Americans
used the word militia, they ordinarily meant
the entire adult male population capable of
bearing arms. But Article I of the Constitu-
tion defines the militia as an institution
under the joint regulation of the national
and state governments, and the debates of
1787-89 do not demonstrate that the framers
believed that the militia should forever by
synonymous with the entire population.

A second argument revolves around the
definition of ‘‘the people.”” Those on the
N.R.A. side believe ‘‘the people’” means ‘‘all
persons.’”’” But in Article I we also read that
the people will elect the House of Represent-
atives—and the determination of who can
vote will be left to state law, in just the way
that militia service would remain subject to
Congressional and state regulation.

The third argument addresses the critical
phrase deleted in the Senate. Rather than
concede that the Senate knew what it was
doing, these commentators contend that the
deletion was more a matter of careless edit-
ing.

This argument is faulty because legal in-
terpretation generally assumes that law-
makers act with clear purpose. More impor-
tant, the Senate that made this critical dele-
tion was dominated by Federalists who were
skeptical of the milita’s performance during
the Revolutionary War and opposed to the
idea that the future of American defense lay
with the militia rather than a regular army.
They had sound reasons not to commit the
national government to supporting a mass
militia, and thus to prefer a phrasing imply-
ing that the militia need not embrace the en-
tire adult male population if Congress had
good reason to require otherwise. The evi-
dence of text and history makes it very hard
to argue for an expansive individual right to
keep arms.

There is one striking curiosity to the Bush
administration’s advancing its position at
this time. Advocates of the individual-right
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interpretation typically argue that an armed
populace is the best defense against the tyr-
anny of our own government. And yet the
Bush administration seems quite willing to
compromise essential civil liberties in the
name of security. It is sobering to think that
the constitutional right the administration
values so highly is the right to bear arms,
that peculiar product of an obsolete debate
over the danger of standing armies—and this
at a time when our standing army is the
most powerful the world has known.

[From the Washington Post, May 10, 2002]

GUNS AND JUSTICE

The U.S. Solicitor General has a duty to
defend acts of Congress before the Supreme
Court. This week, Solicitor General Ted
Olson—and by extension his bosses, Attorney
General John Ashcroft and President Bush—
took a position regarding guns that will un-
dermine that mission.

Historically, the Justice Department has
adopted a narrow reading of the Constitu-
tion’s Second Amendment, which states that
‘‘a well regulated militia being necessary to
the security of a free state, the right of the
people to keep and bear arms shall not be in-
fringed.” Along with nearly all courts in the
past century, it has read that as protecting
only the public’s collective right to bear
arms in the context of militia service. Now
the administration has reversed this view. In
a pair of appeals, Mr. Olson contends that
‘‘the Second Amendment more broadly pro-
tects the rights of individuals, including per-
sons who are not members of any militia . . .
to possess and bear their own firearms.’”” Mr.
Ashcroft insists the department remains pre-
pared to defend all federal gun laws. Having
given away its strongest argument, however,
it will be doing so with its hands tied behind
its back.

Laws will now be defended not as presump-
tively valid but as narrow exceptions to a
broad constitutional right—one subject, as
Mr. Olson put it, only to ‘‘reasonable restric-
tions designed to prevent possession by unfit
persons or to restrict the possession of types
of firearms that are particularly suited to
criminal misuse.” This may sound like a
common-sense balancing act. But where ex-
actly does the Second Amendment, if it
guarantees individual rights, permit ‘‘rea-
sonable restrictions’? And where does its
protection exempt firearms that might be
well suited for crime?

Mr. Ashcroft has compared the gun owner-
ship right with the First Amendment’s pro-
tection of speech—which can be limited only
in a fashion narrowly tailored to accomplish
compelling state interests. If that’s the
model, most federal gun laws would sooner
or later fall. After all, it would not be con-
stitutional to subject someone to a back-
ground check before permitting him to wor-
ship or to make a political speech. If gun
ownership is truly a parallel right, why
would the Brady background check be con-
stitutional?

The Justice Department traditionally errs
on the other side—arguing for constitutional
interpretations that increase congressional
flexibility and law enforcement policy op-
tions. The great weight of judicial precedent
holds that there is no fundamental indi-
vidual right to own a gun. Staking out a con-
trary position may help ingratiate the Bush
administration to the gun lobby. But it
greatly disserves the interests of the United
States.

[From the New York Times, May 14, 2002]

AN OMINOUS REVERSAL ON GUN RIGHTS

Using a footnote in a set of Supreme Court
briefs, Attorney General John Ashcroft an-
nounced a radical shift last week in six dec-
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ades of government policy toward the rights
of Americans to own guns. Burying the
change in fine print cannot disguise the omi-
nous implications for law enforcement or
Mr. Ashcroft’s betrayal of his public duty.

The footnote declares that, contrary to
longstanding and bipartisan interpretation
of the Second Amendment, the Constitution
“broadly protects the rights of individuals”
to own firearms. This view and the accom-
panying legal standard Mr. Ashcroft has sug-
gested—equating gun ownership with core
free speech rights—could make it extremely
difficult for the government to regulate fire-
arms, as it has done for decades. That posi-
tion comports with Mr. Ashcroft’s long-held
personal opinion, which he expressed a year
ago in a letter to his close allies at the Na-
tional Rifle Association. But it is a position
at odds with both history and the Constitu-
tion’s text. As the Supreme Court correctly
concluded in a 1939 decision that remains the
key legal precedent on the subject, the Sec-
ond Amendment protects only those rights
that have ‘‘some reasonable relationship to
the preservation of efficiency of a well-regu-
lated militia.”” By not viewing the amend-
ment as a basic, individual right, this deci-
sion left room for broad gun ownership regu-
lation. The footnote is also at odds with Mr.
Ashcroft’s pledge at his confirmation hear-
ing that his personal ideology would not
drive Justice Department legal policies.

It is hard to take seriously Mr. Ashcroft’s
assertion that the Bush administration re-
mains committed to the vigorous defense
and enforcement of all federal gun laws. Mr.
Ashcroft, after all, is an official whose devo-
tion to the gun lobby extends to granting its
request to immediately destroy records of
gun purchases amassed in the process of con-
ducting Brady law background checks even
though they might be useful for tracking
weapons purchases by suspected terrorists.

The immediate effect of the Bush Justice
Department’s expansive reading of the Sec-
ond Amendment is to undermine law en-
forcement by calling into question valuable
state and federal gun restrictions on the
books, and by handing dangerous criminals a
potent new weapon for challenging their con-
victions. What it all adds up to is a gift to
pro-gun extremists, and a shabby deal for ev-
eryone else.

By Mr. DOMENICI:

S. 2540. A bill to amend the definition
of low-income families for purposes of
the United States Housing Act of 1937;
to the Committee on Banking, Hous-
ing, and Urban Affairs.

Mr. DOMENICI. Mr. President, today
I rise to bring the Senate’s attention to
a matter that is slowing Los Alamos
County, NM, in its efforts to fully re-
cover from the Cerro Grande Fire of
May 10, 2000.

It is an amazing irony to me that Los
Alamos National Laboratory, in recent
years facing declines in personnel, is
again in the national news for its abil-
ity to help with counter-terrorism on
many fronts. Along with this national
attention and the needs of our Home-
land Security Agency for advanced sci-
entific means to detect and deter nu-
clear and biological attacks, LANL is
now in the process of filling about 1,000
new positions.

The irony is that the Cerro Grande
fire severely reduced available housing
in Los Alamos two years before our Na-
tion turns once again to Los Alamos
for its scientific talents. A major deter-
rent to new hires is the lack of housing
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choices in Los Alamos. The housing
market is even tighter because of the
loss of about 400 housing units through
the devastating Cerro Grande Fire. Los
Alamos has a population of about 18,000
people.

While we have Federal programs to
help low and moderate income Ameri-
cans find good housing, in Los Alamos
these programs are ineffective due to
the current practice of averaging Los
Alamos County and Santa Fe County
incomes into one Metropolitan Statis-
tical Area, MSA. This is harmful to
Los Alamos residents, where the me-
dian income is about $82,000 because
the Federal programs use the MSA me-
dian income of about $65,000 to deter-
mine participation. Eighty percent of
median income is a standard measure.

Santa Fe’s median income of about
$40,000 thus becomes a significant fac-
tor for a Los Alamos teacher, fireman,
or policeman seeking subsidized Fed-
eral assistance. Their incomes in Los
Alamos are deemed to be too high to
qualify for housing because 80 percent
of $65,000 is used as the maximum al-
lowed for assistance. Thus, $52,000 be-
comes the effective ceiling for assist-
ance, when the actual 80 percent ceil-
ing figure for Los Alamos incomes is
about $65,000. This makes a huge dif-
ference in a high-priced and competi-
tive market. The result is that devel-
opers are discouraged from applying for
tax credits and other assistance pro-
grams because their applicants do not
qualify to live in their new or remod-
eled housing projects.

The Los Alamos County Manager re-
ports that not a single County em-
ployee is eligible for housing created
by the Low Income Housing Tax Cred-
its. He, like many residents and the
LANL recruiting effort, remain con-
cerned that the limited housing supply
has raised rents and sales prices. Los
Alamos County is also landlocked by
Federal government land ownership.

There is a desperate need for afford-
able housing at a time when, once
again, our nation is calling upon LANL
for helping to meet its internal and
international security needs.

This situation also exists around the
New York City area, where West-
chester County incomes unfairly raise
the metropolitan average to the det-
riment of the metropolitan housing
market. In that case, Congress agreed
to separate Westchester County to ease
the housing market situation. All T am
asking in my bill is to accomplish the
same goal by allowing Los Alamos
County to stand on its own in terms of
HUD median income requirements. My
bill does not simultaneously lower the
Santa Fe County income to its actual
median, but, rather, allows Santa Fe
County to continue to use the higher
median, because the Santa Fe housing
market is also very unusual, and the
two-county average helps make more
Santa Fe residents eligible for Federal
assistance on many fronts.

I appreciate my colleagues attention
to this matter, and I know the resi-
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dents of Los Alamos County will be
grateful for this assistance to allow
more of them to make use of available
HUD and other affordable housing as-
sistance programs.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2540

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. LOW-INCOME FAMILIES DEFINITION.

Section 3(b)(2) of the United States Hous-
ing Act of 1937 (42 U.S.C. 1437a(b)(2)) is
amended—

(1) by inserting ‘‘and for Los Alamos Coun-
ty in the State of New Mexico,” after ‘‘State
of New York,”’;

(2) by inserting ‘, Los Alamos,”
‘‘does not include Westchester’’;

(3) by inserting *‘; Los Alamos,” after ‘‘por-
tion included Westchester’’; and

(4) by inserting before the period at the end
the following: ‘‘; and Los Alamos County,
New Mexico, in the Santa Fe metropolitan
area’’.

after

By Mrs. FEINSTEIN (for herself, Mr.
KyL, Mr. SESSIONS, and Mr. GRASS-
LEY):

S. 2541. A bill to amend title 18,
United States Code, to establish pen-
alties for aggravated identity theft,
and for other purposes; to the Com-
mittee on the Judiciary.

Mrs. FEINSTEIN. Mr. President, I
rise to introduce the Identity Theft
Penalty Enhancement Act of 2002 along
with my colleagues Senators KYL, SES-
SIONS, and GRASSLEY.

This bill is the culmination of efforts
by the Department of Justice to craft
legislation that will crack down on the
most serious identity thefts in the Na-
tion, and I am pleased to be working
with the Justice Department on this
legislation. In fact, Attorney General
Ashcroft and I announced this bill to-
gether earlier this month.

This legislation will make it easier
for prosecutors to target those identity
thieves who, as is so often the case,
steal an identity for the purpose of
committing one or more other crimes.

Many serious crimes, even including
terrorism, are aided by stolen identi-
fies.

For instance, According to a January
article in the Baltimore Sun, ‘‘six of
the 19 hijackers from September 11
were using Social Security numbers il-
legally. Another man linked to al-
Qaida, Lofti Raissi, a 27-year old Alge-
rian pilot from London who is believed
to have trained four of the suicide hi-
jackers, was identified in British court
papers as having used the Social Secu-
rity number of Dorothy Hansen, a re-
tired factory worker from Jersey City,
NJ, who died in 1991.”

Attorney General Ashcroft last week
cited the example of an Algerian na-
tional now facing charges of identity
theft who allegedly stole the identifies
of 21 members of a health club in Cam-
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bridge, MA. The Algerian national then
transferred those stolen identities to
one of the individuals convicted in the
failed plot to bomb Los Angeles Inter-
national Airport in 1999.

In another case, Michelle Brown of
Los Angeles had her Social Security
number stolen in 1999, and it was used
to charge $50,000 in her name, including
a $32,000 truck, a $5,000 liposuction op-
eration and a year-long residential
lease. Even worse, while assuming
Michelle’s name, the perpetrator also
became the object of an arrest warrant
for drug smuggling in Texas.

In another case recently announced
by the Justice Department, Joseph
Kalady of Chicago was charged just
last week with trying to fake his own
death using the identity of another.
Kalady, who was awaiting trial on
charges of counterfeiting birth certifi-
cates, Social Security cards and driv-
er’s licenses last December, allegedly
suffocated a homeless man and sought
to have him cremated under Mr.
Kalady’s identity in order to fake his
own death and avoid prosecution.

The stories go on and on, and it is
those stories that make the legislation
we introduce today so vital.

Let me just outline what this bill
would do.

First, the bill would create a sepa-
rate crime of ‘‘aggravated identity
theft’> for any person who uses the
identity of another person to commit
certain serious, federal crimes.

Specifically, the legislation would
provide for an additional two-year pen-
alty for any individual convicted of
committing one of the following seri-
ous Federal crimes while using the
identity of another person: stealing an-
other’s identity in order to illegally ob-
tain citizenship in the United States;
stealing another’s identity to obtain a
passport or visa; using another’s iden-
tity to remain in the United States il-
legally after a visa has expired or an
individual has been ordered to depart
this country; stealing an individual’s
identity to commit bank, wire or mail
fraud, or to steal from employee pen-
sion funds; and other serious federal
crimes, all of them felonies.

Furthermore, the legislation would
provide for an additional five year pen-
alty for any individual that uses the
stolen identity of another person to
commit any one of the enumerated
Federal terrorism crimes found in 18
U.S.C. 2332b(g)(5)(B). These crime in-
clude: the destruction of aircraft; the
assassination or kidnapping of high
level Federal officials; bombings; hos-
tage taking; providing material sup-
port to terrorism organizations; and
other terrorist crimes.

Aggravated Identity Theft is a sepa-
rate crime, not just a sentencing en-
hancement. And the two-year and five-
year penalties for aggravated identity
theft must be served consecutively to
the sentence for the underlying crime.

This bill also strengthens the ability
of law enforcement to go after identity
thieves and to provide their case.
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First, the bill adds the word ‘‘pos-
sesses” to current law, in order to
allow law enforcement to target indi-
viduals who possess the identity docu-
ments of another person with the in-
tent to commit a crime. Current Fed-
eral law prohibits the transfer or use of
false identity documents, but does not
specifically ban the possession of hose
documents with the intent to commit a
crime. So if law enforcement discovers
a stash of identity documents with the
clear intent to use those documents to
commit other crimes, the person who
possesses those documents will now be
subject to prosecution.

Second, the legislation amends cur-
rent law to make it clear that if a per-
son uses a false identity ‘‘in connection
with” another Federal crime, and the
intent of the underlying Federal crime
is proven, then the intent to use the
false identity to commitment that
crime need not be separately proved.
This simply makes the job of the pros-
ecutor easier when an individual is
convicted of a Federal crime and use a
false identity in collection with that
Crime.

This legislation also increases the
maximum penalty for identity theft
under current law from three years to
five years.

And finally, the legislation we intro-
duce today will clarify that the current
2b-year maximum sentence for identity
theft in facilitation of international
terrorism also applies to identity theft
in facilitation of domestic terrorism as
well.

Identity theft is a crime on the rise
in America, and it is a crime with se-
vere consequences not only for the in-
dividual victims of the identity theft,
but for every consumer and every fi-
nancial institution as well.

Fraud losses at financial institutions
are running well over one billion dol-
lars annually. VISA alone reported
identity theft related fraud losses of
more than $114 million in 2000, a 43 per-
cent increase in just four years.

And for victims, the losses can be
staggering. The average loss from one
identity theft now ranges about $18,000.
Just imagine, somebody takes a credit
card receipt out of a trash-can, makes
a few calls, and before you know it
you’ve lost $18,000.

And even though an individual vic-
tim may not be forced to pay in the
end, the credit card companies, finan-
cial institutions and other businesses
absorb the loss and pass it on to all
consumers, the time and effort re-
quired to regain your identity can be
quite debilitating. In fact, on average
it takes a full year and a half to regain
one’s identity once stolen. In many in-
stances, it can take many more years
than that.

Additionally, some victims are even
subject to criminal investigation or
even arrest because a criminal has
taken their identity and used it to
commit a crime. In fact, the FTC tells
us that they have received 1,300 com-
plaints from victims alleging that they
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have been subject to investigation, ar-
rest or even conviction as a result of
their identity being stolen.

Identity theft comes in many forms
and can be perpetrated in many ways,
and that is why I have worked for
many years now with Senator KYL and
others to put some safeguards into the
law that might better prevent the
fraud from occurring in the first place,
and to crack down on identity thieves.

And other legislation I have intro-
duced would put into place certain pro-
cedural safeguards to protect credit
card numbers, personal information,
and other key data from potential
identity thieves.

The legislation we introduce today is
meant to beef up the law in terms of
what happens after an identity theft
takes place. In seriously enhancing the
penalties for identity thieves who com-
mit other Federal crimes, we mean to
send a strong signal to all those who
would commit this increasingly pop-
ular crime that the relatively free ride
they have experienced in recent years
is over. No longer will prosecutors de-
cline to take identity theft seriously.
No longer will identity thieves get off
with just a slap on the wrist, if they
are prosecuted at all. Under this legis-
lation, penalties will be severe, pros-
ecution will be more likely, and cases
against identity thieves will be easier
to prove.

Every day in this country serious
criminals and criminal organizations
are stealing and falsifying identities
with the purpose of doing serious harm
to common citizens, government offi-
cials, or even our Nation itself. It is
time we did something about it, and
this bill is an important step in that
process.

I urge my colleagues to support this
bill, and I ask unanimous consent that
the text of this legislation be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 25641

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Identity
Theft Penalty Enhancement Act of 2002,
SEC. 2. AGGRAVATED IDENTITY THEFT.

(a) IN GENERAL.—Chapter 47 of title 18,
United States Code, is amended by adding
after section 1028, the following:

“§1028A. Aggravated identity theft

‘‘(a) OFFENSES.—

‘(1) IN GENERAL.—Whoever, during and in
relation to any felony violation enumerated
in subsection (c), knowingly transfers, pos-
sesses, or uses, without lawful authority, a
means of identification of another person
shall, in addition to the punishment provided
for such felony, be sentenced to a term of im-
prisonment of 2 years.

‘“(2) TERRORISM OFFENSE.—Whoever, during
and in relation to any felony violation enu-
merated in section 2332b(g)(5)(B), knowingly
transfers, possesses, or uses, without lawful
authority, a means of identification of an-
other person shall, in addition to the punish-
ment provided for such felony, be sentenced
to a term of imprisonment of 5 years.
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‘“(b) CONSECUTIVE SENTENCE.—Notwith-
standing any other provision of law—

‘(1) a court shall not place on probation
any person convicted of a violation of this
section;

‘‘(2) except as provided in paragraph (4), no
term of imprisonment imposed on a person
under this section shall run concurrently
with any other term of imprisonment im-
posed on the person under any other provi-
sion of law, including any term of imprison-
ment imposed for the felony during which
the means of identification was transferred,
possessed, or used;

‘“(3) in determining any term of imprison-
ment to be imposed for the felony during
which the means of identification was trans-
ferred, possessed, or used, a court shall not
in any way reduce the term to be imposed for
such crime so as to compensate for, or other-
wise take into account, any separate term of
imprisonment imposed or to be imposed for a
violation of this section; and

‘“(4) a term of imprisonment imposed on a
person for a violation of this section may, in
the discretion of the court, run concurrently,
in whole or in part, only with another term
of imprisonment that is imposed by the
court at the same time on that person for an
additional violation of this section, provided
that such discretion shall be exercised in ac-
cordance with any applicable guidelines and
policy statements issued by the Sentencing
Commission pursuant to section 994 of title
28.

‘‘(c) DEFINITION.—For purposes of this sec-
tion, the term ‘felony violation enumerated
in subsection (c)’ means any offense that is a
felony violation of—

‘(1) section 664 (relating to theft from em-
ployee benefit plans);

‘(2) section 911 (relating to
personation of citizenship);

‘“(3) section 922(a)(6) (relating to false
statements in connection with the acquisi-
tion of a firearm);

‘“(4) any provision contained in this chap-
ter (relating to fraud and false statements),
other than this section or section 1028(a)(7);

‘() any provision contained in chapter 63
(relating to mail, bank, and wire fraud);

‘(6) any provision contained in chapter 69
(relating to nationality and citizenship);

‘(7 any provision contained in chapter 75
(relating to passports and visas);

‘“(8) section 523 of the Gramm-Leach-Bliley
Act (15 U.S.C. 6823) (relating to obtaining
customer information by false pretenses);

‘(9) section 243 or 266 of the Immigration
and Nationality Act (8 U.S.C. 1253 and 1306)
(relating to willfully failing to leave the
United States after deportation and creating
a counterfeit alien registration card);

‘(10) any provision contained in chapter 8
of title II of the Immigration and Nation-
ality Act (8 U.S.C. 1321 et seq.) (relating to
various immigration offenses); or

¢(11) section 208, 1107(b), or 1128B(a) of the
Social Security Act (42 U.S.C. 408, 1307(b),
and 1320a-7b(a)) (relating to false statements
relating to programs under the Act).”.

(b) AMENDMENT TO CHAPTER ANALYSIS.—
The table of sections for chapter 47 of title
18, United States Code, is amended by insert-
ing after the item relating to section 1028 the
following new item:

““1028A. Aggravated identity theft.”.

SEC. 3. AMENDMENTS TO EXISTING IDENTITY
THEFT PROHIBITION.

Section 1028 of title 18, United States Code,
is amended—

(1) in subsection (a)(7)—

(A) by striking ‘“‘transfers’” and inserting
‘“transfers, possesses,’’; and

(B) by striking ‘‘abet,”
‘“‘abet, or in connection with,”’;

false

and inserting
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(2) in subsection (b)(1)(D), by striking
“transfer’” and inserting ‘‘transfer, posses-
sion,”’;

(3) in subsection (b)(2), by striking ‘‘three
years’ and inserting ‘56 years’’; and

(4) in subsection (b)(4), by inserting after
“‘facilitate’’ the following: ‘‘an act of domes-
tic terrorism (as defined under section 2331(5)
of this title) or’’.

By Ms. CANTWELL:

S. 2542, A bill to amend title XVIII of
the Social Security Act to establish a
medicare demonstration project under
which incentive payments are provided
in certain areas in order to stabilize,
maintain, or increase access to pri-
mary care services for individuals en-
rolled under part B of such title; to the
Committee on Finance.

Ms. CANTWELL. Mr. President, I
rise today to introduce the Medicare
Incentive Access Act of 2002. I am
pleased that Congressman RICK LARSEN
will introduce companion legislation in
the U.S. House of Representatives.

As my colleagues may be hearing,
Medicare beneficiaries across the coun-
try are reporting increasing difficulty
finding a physician willing to accept
their Medicare coverage. In fact, ac-
cording to the American Medical Asso-
ciation, nearly 30 percent of family
physicians nationwide are not accept-
ing new Medicare patients, and 57 per-
cent of Washington State physicians
are limiting the number or dropping all
Medicare patients from their practices.

There is no doubt that we need to re-
form Medicare, and I am particularly
concerned with the Medicare physician
fee schedule issued by the Centers for
Medicare and Medicaid Services, CMS.
Although CMS insists that physician
payment rates will increase more than
the general rate of inflation, I am ex-
tremely concerned that any additional
physician payment reductions may
dramatically affect the quality of care
offered to beneficiaries and further ex-
acerbate the access problems so many
of our constituents are now facing.

Unfortunately, there seems to be a
prevailing idea that government pro-
grams should automatically pay less
than private insurers for the same
quality care. I am especially concerned
that providers serving a dispropor-
tionate number of Medicare and Med-
icaid patients are facing unsustainable
fee reductions.

In its March 2002 report, the Medi-
care Payment Advisory Committee,
MedPAC, the independent Federal body
that advises Congress on Medicare pay-
ment issues, weighed in on the current
Medicare reimbursement rate debate.
MedPAC observes that ‘‘provider entry
and exit data provide information re-
garding adequacy of the current level
of payments.”

Keeping in mind that MedPAC’s goal
is to ensure that Medicare’s payment
rates cover the costs that efficient pro-
viders would incur in beneficiaries’
care, it is especially important that
MedPAC asserts that ‘‘evidence of
widespread access or quality problems
for beneficiaries may indicate that
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Medicare’s payment rates are too low.”
In fact, MedPAC surveyed physicians
nationwide, and found that 45 percent
said that reimbursement levels for
their Medicare fee-for-service patients
are a very serious problem.

Every day I hear from my constitu-
ents that they are facing increasing
difficulty in getting primary care serv-
ices, and from physicians who can no
longer afford to take on new Medicare
patients.

One woman in Steilacoom, WA, con-
tacted me about her son, a quad-
riplegic, who was recently informed
that the doctor who has been treating
him for a number of years will no
longer be able to take Medicare pa-
tients.

Another woman from Lynden, WA,
told me that her doctor is leaving his
practice due to low Medicare reim-
bursements, her 89-year-old father has
also been going to this same doctor and
now the family cannot find a local doc-
tor to take him.

When another constituent from Ta-
coma had to move into the city she had
to call numerous physicians before she
found one who would take a new Medi-
care patient.

One physician in Bellingham wrote
me to say that one of his favorite pa-
tients will no longer see her family
practitioner because she has Medicare.
This doctor writes ‘“‘when our seniors
feel bad and ashamed about going in to
see their physicians because their in-
surance’’ coverage is Medicare, I think
that reflects very poorly on Medicare,
our government, our government, that
runs the program, and, to some extent,
the caregivers who feel it is a financial
burden to take care of our seniors. I
couldn’t agree more.

In fact, according to the Washington
State Department of Health, in
Clallam and Kittitas counties in my
home State, only 20 percent of primary
care physicians reported that they
would take new Medicare patients. Yet,
at the same time, most practices are
accepting new patients with private
employer-sponsored insurance. This
suggests that general physician short-
ages are not the major cause under-
lying the fact that so many physician
practices are closing or closed to Medi-
care patients.

I understand that there are basic
fairness issues involved in the national
debate over Medicare reimbursements.
I am not pretending that the Senate
will comprehensively address geo-
graphic differences or payment inequi-
ties this session. But I do believe we
can look at more targeted, limited so-
lutions to address the Medicare reim-
bursement and access issues on a dem-
onstration level.

We already have a public health pro-
gram in place, the primary care health
professional shortage area designation,
HPSA, to determine whether an area
has a critical shortage of physicians
available to serve the people living
there. In fact, this is the measurement
used in placing National Health Serv-
ice Corps doctors in underserved areas.
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A HPSA can be a distinct geographic
area, such as a county, or a specific
population group within the area, such
as the low-income. However, in many
shortage locations, access to care is a
problem for only part of the popu-
lation. For example, while most resi-
dents in a city may have adequate ac-
cess to care, the elderly or poor may
not. And while population HPSA des-
ignations measure access problems for
Medicaid and low-income patients, mi-
grant workers, and the homeless, there
is no designation that specifically iden-
tifies or addresses Medicare-related de-
mographics. My bill changes that.

The bill I am introducing today, the
Medicare Incentive Access Act, will
create a new Medicare Health Profes-
sional Shortage Area, HPSA, through a
three-year, five-state HHS/Medicare
demonstration project. Primary care
doctors in an area designated as a
Medicare HPSA will receive an auto-
matic 40 percent bonus on all of their
Medicare billings.

I believe it is vitally important that
the federal government systematically
examine different provider incentive
programs in order to stabilize, main-
tain, and increase quality, efficient pri-
mary care services for Medicare bene-
ficiaries. I want this demonstration
program to examine how we can spe-
cifically preserve beneficiary access to
primary care providers. The dem-
onstration project will also examine
what level of incentive is necessary to
prevent future access problems.

I want to point out that while cur-
rent law prohibits multiple HPSA des-
ignations, the demonstration project
will not affect current HPSA designa-
tions needed for other programs, such
as Community Health Centers. In addi-
tion, physicians in states participating
in the Medicare HPSA demonstration
project will not be able also to receive
payments under the Medicare Incentive
Payment program, which bases its ten
percent bonus on geographic shortage
areas. As I mentioned earlier, geo-
graphic shortage areas actually have
nothing to do with measuring Medi-
care-related access issues.

There is an abundance of excellent
research currently underway at the six
Federal rural health research centers
on all Medicare provider reimburse-
ment issues. These research centers are
already set up for demonstration anal-
yses like the one required under my
bill. I sincerely appreciate the help
Gary Hart, Ph.D. has provided me in
developing this proposal and discussing
other, more comprehensive, means by
which to look at different Medicare
payment and access issues. Dr. Hart is
the director of the WWAMI Rural
Health Research Center at the Unive