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S. 2108 

At the request of Ms. STABENOW, the 
name of the Senator from New Mexico 
(Mr. BINGAMAN) was added as a cospon-
sor of S. 2108, a bill to amend the Agri-
culture and Consumer Protection Act 
of 1973 to assist the neediest of senior 
citizens by modifying the eligibility 
criteria for supplemental foods pro-
vided under the commodity supple-
mental food program to take into ac-
count the extraordinarily high out-of- 
pocket medical expenses that senior 
citizens pay, and for other purposes. 

S. 2116 

At the request of Mr. KERRY, the 
names of the Senator from Maryland 
(Mr. SARBANES) and the Senator from 
Minnesota (Mr. WELLSTONE) were added 
as cosponsors of S. 2116, a bill to reform 
the program of block grants to States 
for temporary assistance for needy 
families to help States address the im-
portance of adequate, affordable hous-
ing in promoting family progress to-
wards self-sufficiency, and for other 
purposes. 

S. 2182 

At the request of Mr. WYDEN, the 
names of the Senator from Virginia 
(Mr. ALLEN) and the Senator from New 
York (Mrs. CLINTON) were added as co-
sponsors of S. 2182, a bill to authorize 
funding for computer and network se-
curity research and development and 
research fellowship programs, and for 
other purposes. 

S. 2194 

At the request of Mr. MCCONNELL, 
the names of the Senator from Ken-
tucky (Mr. BUNNING) and the Senator 
from Arkansas (Mr. HUTCHINSON) were 
added as cosponsors of S. 2194, a bill to 
hold accountable the Palestine Libera-
tion Organization and the Palestinian 
Authority, and for other purposes. 

S. 2200 

At the request of Mr. BAUCUS, the 
names of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) and the Sen-
ator from Oregon (Mr. SMITH) were 
added as cosponsors of S. 2200, a bill to 
amend the Internal Revenue Code of 
1986 to clarify that the parsonage al-
lowance exclusion is limited to the fair 
rental value of the property. 

S. 2213 

At the request of Mr. SESSIONS, the 
name of the Senator from North Caro-
lina (Mr. HELMS) was added as a co-
sponsor of S. 2213, a bill to amend the 
Internal Revenue Code of 1986 to ex-
clude from gross income certain over-
seas pay of members of the Armed 
Forces of the United States. 

S. 2329 

At the request of Mr. BREAUX, the 
name of the Senator from Florida (Mr. 
GRAHAM) was added as a cosponsor of S. 
2329, a bill to improve seaport security. 

S. 2428 

At the request of Mr. KERRY, the 
names of the Senator from Hawaii (Mr. 
AKAKA), the Senator from Mississippi 
(Mr. COCHRAN), the Senator from Vir-
ginia (Mr. WARNER), and the Senator 

from New Hampshire (Mr. GREGG) were 
added as cosponsors of S. 2428, a bill to 
amend the National Sea Grant College 
Program Act. 

S. 2429 
At the request of Mr. HUTCHINSON, 

the name of the Senator from Alabama 
(Mr. SESSIONS) was added as a cospon-
sor of S. 2429, a bill to amend the Inter-
nal Revenue Code of 1986 to allow an 
above-the-line deduction from certain 
expenses in connection with the deter-
mination, collection, or refund of any 
tax. 

S. 2431 
At the request of Mr. LEAHY, the 

name of the Senator from Delaware 
(Mr. BIDEN) was added as a cosponsor of 
S. 2431, a bill to amend the Omnibus 
Crime Control and Safe Streets Act of 
1968 to ensure that chaplains killed in 
the line of duty receive public safety 
officer death benefits. 

S. 2439 
At the request of Mr. SPECTER, the 

name of the Senator from Hawaii (Mr. 
INOUYE) was added as a cosponsor of S. 
2439, a bill to prohibit human cloning 
while preserving important areas of 
medical research, including stem sell 
research. 

S.J. RES. 10 
At the request of Mr. KENNEDY, the 

name of the Senator from New Jersey 
(Mr. TORRICELLI) was added as a co-
sponsor of S.J. Res. 10, a joint resolu-
tion proposing an amendment to the 
Constitution of the United States rel-
ative to equal rights for women and 
men. 

S. RES. 247 
At the request of Mr. HUTCHINSON, his 

name was added as a cosponsor of S. 
Res. 247, a resolution expressing soli-
darity with Israel in its fight against 
terrorism. 

At the request of Mr. GRASSLEY, his 
name was added as a cosponsor of S. 
Res. 247, supra. 

At the request of Mr. SARBANES, his 
name was added as a cosponsor of S. 
Res. 247, supra. 

At the request of Mr. LIEBERMAN, the 
names of the Senator from Pennsyl-
vania (Mr. SPECTER), the Senator from 
Alaska (Mr. STEVENS), the Senator 
from Missouri (Mr. BOND), and the Sen-
ator from Tennessee (Mr. FRIST) were 
added as cosponsors of S. Res. 247, 
supra. 

At the request of Mr. VOINOVICH, his 
name was added as a cosponsor of S. 
Res. 247, supra. 

At the request of Mr. BIDEN, his name 
was added as a cosponsor of S. Res. 247, 
supra. 

At the request of Mr. KERRY, his 
name was added as a cosponsor of S. 
Res. 247, supra. 

At the request of Mr. CAMPBELL, his 
name was added as a cosponsor of S. 
Res. 247, supra. 

At the request of Mr. CRAIG, his name 
was added as a cosponsor of S. Res. 247, 
supra. 

AMENDMENT NO. 3382 
At the request of Mrs. DAYTON, the 

names of the Senator from Wisconsin 

(Mr. FEINGOLD), the Senator from 
Idaho (Mr. CRAPO), the Senator from 
South Dakota (Mr. JOHNSON), the Sen-
ator from Wyoming (Mr. ENZI), the 
Senator from Michigan (Ms. STABE-
NOW), and the Senator from Pennsyl-
vania (Mr. SPECTER) were added as co-
sponsors of amendment No. 3382 in-
tended to be proposed to H.R. 3009, a 
bill to extend the Andean Trade Pref-
erence Act, to grant additional trade 
benefits under that Act, and for other 
purposes. 

AMENDMENT NO. 3387 
At the request of Mr. DORGAN, the 

names of the Senator from West Vir-
ginia (Mr. BYRD), the Senator from 
Minnesota (Mrs. DAYTON), and the Sen-
ator from Illinois (Mr. DURBIN) were 
added as cosponsors of amendment No. 
3387 proposed to H.R. 3009, a bill to ex-
tend the Andean Trade Preference Act, 
to grant additional trade benefits 
under that Act, and for other purposes. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. KENNEDY (for himself, 
Mr. BROWNBACK, Mr. HATCH, Mr. 
HELMS, Mr. EDWARDS, Mrs. 
FEINSTEIN, Mr. DEWINE, Mr. 
DURBIN, Mr. HAGEL, Mr. GRA-
HAM, and Mrs. CLINTON): 

S. 2444. A bill to amend the Immigra-
tion and Nationality Act to improve 
the administration and enforcement of 
the immigration laws, to enhance the 
security of the United States, and to 
establish the Office of Children’s Serv-
ices within the Department of Justice, 
and for other purposes; to the Com-
mittee on the Judiciary. 

Mr. KENNEDY. Mr. President, I’m 
honored to join Senator BROWNBACK 
and my other colleagues in introducing 
the Immigration Reform, Account-
ability, and Security Enhancement Act 
of 2002, which will strengthen our na-
tional security by bringing our immi-
gration system into the 21st century. 
Recently, the Senate took an impor-
tant step by unanimously passing leg-
islation which strengthens the security 
of our borders, improves our ability to 
screen foreign nationals, and improves 
coordination among the several respon-
sible entities. Restructuring the INS is 
the next critical step in establishing an 
agency that can act effectively and 
fairly to secure our borders and provide 
better services to immigrants. 

There is strong bipartisan agreement 
that the INS must be reformed. But re-
structuring must be done correctly. 
The INS handles the enforcement of 
our immigration laws and the adjudica-
tion of benefits and services. INS’s dual 
missions have long suffered under the 
current structure. 

On the enforcement side, September 
11 clearly demonstrated that our immi-
gration laws are being applied incon-
sistently. Some of the terrorists were 
residing here legally, others had over-
stayed their visas, and the status of 
others is still unknown. Improving the 
structure of the INS will help ensure 
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greater accountability and the con-
sistent and effective enforcement of 
our immigration laws. 

The INS service functions have also 
suffered. Courteous behavior has too 
often been the exception, rather than 
the rule. Application fees steadily in-
crease, yet poor service and long delays 
have persisted. Massive backlogs have 
forced individuals to languish for years 
waiting for their naturalization and 
permanent resident applications to be 
processed. Files have been lost. Finger-
prints have expired. 

To address the distinct and at times 
conflicting responsibilities, successful 
reform must separate the enforcement 
functions from the service and adju-
dication functions. The result will be 
increased accountability and effi-
ciency, as well as clarity of purpose. 

But, meaningful reform must also in-
clude a strong central authority to co-
ordinate these dual functions. Our leg-
islation requires that one high-level 
person take charge of the Nation’s im-
migration laws to ensure uniform pol-
icy determinations and implementa-
tion, accountability, coordination, and 
fiscal responsibility. The new agency’s 
director, like the FBI director, will 
have direct access to high-level offi-
cials in the executive branch. 

I congratulate the House of Rep-
resentatives for acting quickly and de-
cisively on restructuring legislation. 
The House bill abolishes the Immigra-
tion and Naturalization Service and es-
tablishes separate bureaus for services 
and enforcement which would operate 
as parallel structures with limited co-
ordination. An Associate Attorney 
General would oversee the two bureaus. 
The goals of the House bill are very 
similar to our bill, and I look forward 
to working with my colleagues in the 
House and the administration to pass 
effective legislation and put these re-
forms into law. 

The overarching difference between 
our two bills is the power and author-
ity vested in the agency head and the 
coordination between the two bureaus. 
Our bill expands and improves the co-
ordination between the bureaus 
through strong central leadership. 

The Immigration Reform, Account-
ability, and Security Enhancement Act 
establishes a Director of Immigration 
Affairs, a Deputy Director heading the 
Bureau of Services and Adjudications, 
and a Deputy Director heading the Bu-
reau of Enforcement and Border Af-
fairs. The Director will serve as the 
principal advisor to the Attorney Gen-
eral in developing and implementing 
U.S. immigration law and policy. The 
Director will be the strong central au-
thority over the two bureaus, and will 
be able to integrate information sys-
tems, policies, and administrative in-
frastructure. 

The coordination and harmonization 
of policy, services and enforcement will 
also be enhanced by the establishment 
of several offices which will assist the 
two bureaus. The General Counsel, ap-
pointed by the Attorney General in 

consultation with the Agency Director, 
will serve as the chief legal officer for 
the Agency, providing specialized ad-
vice on all legal matters involving U.S. 
immigration laws. A Chief Financial 
Officer will direct, supervise, and co-
ordinate all budgetary duties for the 
Agency. A Chief of Policy and Strategy 
will promote a national immigration 
policy, identify priorities and coordi-
nate policy within the Agency. A Chief 
of Congressional, Intergovernmental, 
and Public Affairs will be the central 
liaison with Congress and other Fed-
eral agencies, and the media. 

This bill will enhance the account-
ability of the new Agency and will 
renew our national commitment to 
civil rights in the immigration process. 
This bill establishes an autonomous Of-
fice of the Ombudsman to be located 
within the Department of Justice. The 
Ombudsman will be appointed by and 
report directly to the Attorney Gen-
eral. The Ombudsman will identify and 
report on serious or systematic prob-
lems encountered by the public and 
will assist individuals in resolving 
problems with the Agency. The Om-
budsman also will report annually to 
Congress on the steps taken to correct 
the problems and propose changes in 
the practices of the Agency to correct 
such problems. 

The vital role of statistical informa-
tion in the modern age is recognized. 
This bill establishes a Director of Im-
migration Statistics, appointed by the 
Attorney General, who will report di-
rectly to the Bureau of Justice Statis-
tics of the Department of Justice. 
Using 21st century technology, the 
newly established Office of Immigra-
tion Statistics will not only record and 
analyze statistical information, but 
will also establish standards of reli-
ability and validation and will coordi-
nate with the Service Bureau, the En-
forcement Bureau, and the Executive 
Office for Immigration Review. 

This legislation also recognizes the 
need for alternatives to the detention 
of asylum seekers. The U.S. asylum 
program is a bipartisan success story, 
it provides new hope and new life for 
the persecuted and oppressed and it ad-
vances our foreign policy objectives by 
protecting human rights and pro-
moting the American dream of oppor-
tunity. The United States is a leader in 
providing asylum to refugees world-
wide. Still, we constantly need to 
strive to improve this very important 
program. This bill would require the 
consideration of specific alternatives 
to detention, including parole with ap-
pearance assistance provided by pri-
vate nonprofit voluntary agencies. 

Finally, we are including much need-
ed reform to address the treatment of 
unaccompanied minors in INS custody. 
I commend Senator FEINSTEIN’s long- 
standing commitment to this impor-
tant issue and am honored to include 
her legislation, the Unaccompanied 
Alien Child Protection Act, as part of 
our proposal to restructure the INS. 
These provisions will address many of 

the problems facing unaccompanied 
minors and will help bring U.S. treat-
ment of unaccompanied alien children 
into line with international standards. 
The bill establishes a new Office of 
Children’s Services within the Depart-
ment of Justice to ensure that Federal 
authorities recognize the special needs 
and circumstances of unaccompanied 
alien children when making decisions 
regarding their custody and repatri-
ation and ensures that unaccompanied 
alien children have access to appoint 
counsel and guardians ad litem. 

This bill is needed to ensure that our 
nation is prepared to meet the chal-
lenges that are before us. The Immigra-
tion Reform, Accountability, and Secu-
rity Enhancement Act will help rem-
edy many of the problems that cur-
rently plague the Immigration and 
Naturalization Service and will ensure 
that INS’s responsibilities are effec-
tively addressed and coordinated, exe-
cuted with efficiency and courtesy, and 
uphold our great tradition of immigra-
tion and refugee protection. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2444 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—Titles I through III of 
this Act may be cited as the ‘‘Immigration 
Reform, Accountability, and Security En-
hancement Act of 2002’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Purposes. 
Sec. 3. Definitions. 

TITLE I—IMMIGRATION AFFAIRS 
AGENCY 

Subtitle A—Organization 

Sec. 101. Abolition of INS. 
Sec. 102. Establishment of Immigration Af-

fairs Agency. 
Sec. 103. Director of Immigration Affairs. 
Sec. 104. Bureau of Immigration Services 

and Adjudications. 
Sec. 105. Bureau of Enforcement and Border 

Affairs. 
Sec. 106. Office of the Ombudsman within 

the Department of Justice. 
Sec. 107. Office of Immigration Statistics 

within the Bureau of Justice 
Statistics. 

Sec. 108. Clerical amendments. 

Subtitle B—Transition Provisions 

Sec. 111. Transfer of functions. 
Sec. 112. Transfer of personnel and other re-

sources. 
Sec. 113. Determinations with respect to 

functions and resources. 
Sec. 114. Delegation and reservation of func-

tions. 
Sec. 115. Allocation of personnel and other 

resources. 
Sec. 116. Savings provisions. 
Sec. 117. Interim service of the Commis-

sioner of Immigration and Nat-
uralization. 

Sec. 118. Executive Office for Immigration 
Review and Attorney General 
authorities not affected. 
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Sec. 119. Other authorities not affected. 
Sec. 120. Transition funding. 

Subtitle C—Effective Date 
Sec. 121. Effective date. 

TITLE II—PERSONNEL FLEXIBILITIES 
Sec. 201. Improvements in personnel flexi-

bilities. 
Sec. 202. Voluntary separation incentive 

payments for INS employees. 
Sec. 203. Voluntary separation incentive 

payments for employees of the 
Immigration Affairs Agency. 

Sec. 204. Basis for evaluation of Immigra-
tion Affairs Agency employees. 

Sec. 205. Effective date. 
TITLE III—UNACCOMPANIED ALIEN 

CHILD PROTECTION 
Sec. 301. Short title. 
Sec. 302. Definitions. 

Subtitle A—Structural Changes 
Sec. 311. Establishment of the Office of Chil-

dren’s Services. 
Sec. 312. Establishment of Interagency Task 

Force on Unaccompanied Alien 
Children. 

Sec. 313. Effective date. 
Subtitle B—Custody, Release, Family 

Reunification, and Detention 
Sec. 321. Procedures when encountering un-

accompanied alien children. 
Sec. 322. Family reunification for unaccom-

panied alien children with rel-
atives in the United States. 

Sec. 323. Appropriate conditions for deten-
tion of unaccompanied alien 
children. 

Sec. 324. Repatriated unaccompanied alien 
children. 

Sec. 325. Establishing the age of an unac-
companied alien child. 

Sec. 326. Effective date. 
Subtitle C—Access by Unaccompanied Alien 
Children to Guardians Ad Litem and Counsel 
Sec. 331. Right of unaccompanied alien chil-

dren to guardians ad litem. 
Sec. 332. Right of unaccompanied alien chil-

dren to counsel. 
Sec. 333. Transitional pilot program. 
Sec. 334. Effective date; applicability. 

Subtitle D—Strengthening Policies for 
Permanent Protection of Alien Children 

Sec. 341. Special immigrant juvenile visa. 
Sec. 342. Training for officials and certain 

private parties who come into 
contact with unaccompanied 
alien children. 

Sec. 343. Effective dates. 
Subtitle E—Children Refugee and Asylum 

Seekers 
Sec. 351. Guidelines for children’s asylum 

claims. 
Sec. 352. Exceptions for unaccompanied 

alien children in asylum and 
refugee-like circumstances. 

Sec. 353. Unaccompanied refugee children. 
Subtitle F—Authorization of Appropriations 
Sec. 361. Authorization of appropriations. 
TITLE IV—MISCELLANEOUS PROVISIONS 
Sec. 401. Funding adjudication and natu-

ralization services. 
Sec. 402. Application of Internet-based tech-

nologies. 
Sec. 403. Department of State study on mat-

ters relating to the employ-
ment of consular officers. 

Sec. 404. Alternatives to detention of asy-
lum seekers. 

SEC. 2. PURPOSES. 
The purposes of this Act are— 
(1) to improve the administration and en-

forcement of the immigration laws of the 
United States and to enhance the security of 
the United States; 

(2) to abolish the Immigration and Natu-
ralization Service and to establish the Immi-
gration Affairs Agency within the Depart-
ment of Justice; and 

(3) to establish the Office of Children’s 
Services within the Department of Justice to 
coordinate and implement Government ac-
tions involving unaccompanied alien chil-
dren. 
SEC. 3. DEFINITIONS. 

In this Act: 
(1) DIRECTOR.—The term ‘‘Director’’ means 

the Director of Immigration Affairs ap-
pointed under section 112 of the Immigration 
and Nationality Act, as added by section 103 
of this Act. 

(2) ENFORCEMENT BUREAU.—The term ‘‘En-
forcement Bureau’’ means the Bureau of En-
forcement and Border Affairs established in 
section 114 of the Immigration and Nation-
ality Act, as added by section 105 of this Act. 

(3) FUNCTION.—The term ‘‘function’’ in-
cludes any duty, obligation, power, author-
ity, responsibility, right, privilege, activity, 
or program. 

(4) IMMIGRATION ENFORCEMENT FUNCTIONS.— 
The term ‘‘immigration enforcement func-
tions’’ has the meaning given the term in 
section 114(b)(2) of the Immigration and Na-
tionality Act, as added by section 105 of this 
Act. 

(5) IMMIGRATION LAWS OF THE UNITED 
STATES.—The term ‘‘immigration laws of the 
United States’’ has the meaning given the 
term in section 111(e) of the Immigration and 
Nationality Act, as added by section 102 of 
this Act. 

(6) IMMIGRATION POLICY, ADMINISTRATION, 
AND INSPECTION FUNCTIONS.—The term ‘‘im-
migration policy, administration, and in-
spection functions’’ has the meaning given 
the term in section 112(b)(3) of the Immigra-
tion and Nationality Act, as added by sec-
tion 103 of this Act. 

(7) IMMIGRATION SERVICE AND ADJUDICATION 
FUNCTIONS.—The term ‘‘immigration service 
and adjudication functions’’ has the meaning 
given the term in section 113(b)(2) of the Im-
migration and Nationality Act, as added by 
section 104 of this Act. 

(8) OFFICE.—The term ‘‘office’’ includes 
any office, administration, agency, bureau, 
institute, council, unit, organizational enti-
ty, or component thereof. 

(9) SERVICE BUREAU.—The term ‘‘Service 
Bureau’’ means the Bureau of Immigration 
Services and Adjudications established in 
section 113 of the Immigration and Nation-
ality Act, as added by section 104 of this Act. 
TITLE I—IMMIGRATION AFFAIRS AGENCY 

Subtitle A—Organization 
SEC. 101. ABOLITION OF INS. 

(a) IN GENERAL.—The Immigration and 
Naturalization Service is abolished. 

(b) REPEAL.—Section 4 of the Act of Feb-
ruary 14, 1903, as amended (32 Stat. 826; relat-
ing to the establishment of the Immigration 
and Naturalization Service), is repealed. 
SEC. 102. ESTABLISHMENT OF IMMIGRATION AF-

FAIRS AGENCY. 
(a) ESTABLISHMENT.—Title I of the Immi-

gration and Nationality Act (8 U.S.C. 1101 et 
seq.) is amended— 

(1) by inserting ‘‘CHAPTER 1—DEFINI-
TIONS AND GENERAL AUTHORITIES’’ after 
‘‘TITLE I—GENERAL’’; and 

(2) by adding at the end the following: 
‘‘CHAPTER 2—IMMIGRATION AFFAIRS 

AGENCY 
‘‘SEC. 111. ESTABLISHMENT OF IMMIGRATION AF-

FAIRS AGENCY. 
‘‘(a) ESTABLISHMENT.—There is established 

within the Department of Justice the Immi-
gration Affairs Agency. 

‘‘(b) PRINCIPAL OFFICERS.—The principal 
officers of the Agency are the following: 

‘‘(1) The Director of Immigration Affairs 
appointed under section 112. 

‘‘(2) The Deputy Director of Immigration 
Services and Adjudications appointed under 
section 113. 

‘‘(3) The Deputy Director of Enforcement 
and Border Affairs appointed under section 
114. 

‘‘(c) FUNCTIONS.—Under the authority of 
the Attorney General, the Agency shall per-
form the following functions: 

‘‘(1) Immigration policy, administration, 
and inspection functions, as defined in sec-
tion 112(b). 

‘‘(2) Immigration service and adjudication 
functions, as defined in section 113(b). 

‘‘(3) Immigration enforcement functions, 
as defined in section 114(b). 

‘‘(d) AUTHORIZATION OF APPROPRIATIONS.— 
‘‘(1) IN GENERAL.—There are authorized to 

be appropriated to the Department of Justice 
such sums as may be necessary to carry 
out— 

‘‘(A) the functions of the Agency; and 
‘‘(B) such other functions of the Attorney 

General or the Department of Justice under 
the immigration laws of the United States as 
are not covered by subparagraph (A). 

‘‘(2) AVAILABILITY OF FUNDS.—Amounts ap-
propriated pursuant to paragraph (1) are au-
thorized to remain available until expended. 

‘‘(e) IMMIGRATION LAWS OF THE UNITED 
STATES DEFINED.—In this chapter, the term 
‘immigration laws of the United States’ 
means the following: 

‘‘(1) This Act. 
‘‘(2) Such other statutes, Executive orders, 

regulations, or directives, treaties, or other 
international agreements to which the 
United States is a party, insofar as they re-
late to the admission to, detention in, or re-
moval from the United States of aliens, inso-
far as they relate to the naturalization of 
aliens, or insofar as they otherwise relate to 
the status of aliens.’’. 

(b) CONFORMING AMENDMENTS.—(1) The Im-
migration and Nationality Act (8 U.S.C. 1101 
et seq.) is amended— 

(1) by striking section 101(a)(34) (8 U.S.C. 
1101(a)(34)) and inserting the following: 

‘‘(34) The term ‘Agency’ means the Immi-
gration Affairs Agency established by sec-
tion 111.’’; 

(2) in section 101(a)(17) (8 U.S.C. 1101(a)(17)), 
by striking ‘‘The’’ and inserting ‘‘Except as 
otherwise provided in section 111(e), the; and 

(3) by striking ‘‘Immigration and Natu-
ralization Service’’, ‘‘Service’’, and ‘‘Serv-
ice’s’’ each place they appear and inserting 
‘‘Immigration Affairs Agency’’, ‘‘Agency’’, 
and ‘‘Agency’s’’, respectively. 

(4) Section 6 of the Act entitled ‘‘An Act to 
authorize certain administrative expenses 
for the Department of Justice, and for other 
purposes’’, approved July 28, 1950 (64 Stat. 
380), is amended— 

(A) by striking ‘‘Immigration and Natu-
ralization Service’’ and inserting ‘‘Immigra-
tion Affairs Agency’’; 

(B) by striking clause (a); and 
(C) by redesignating clauses (b), (c), (d), 

and (e) as clauses (a), (b), (c), and (d), respec-
tively. 

(c) REFERENCES.—Any reference in any 
statute, reorganization plan, Executive 
order, regulation, agreement, determination, 
or other official document or proceeding to 
the Immigration and Naturalization Service 
shall be deemed to refer to the Immigration 
Affairs Agency. 
SEC. 103. DIRECTOR OF IMMIGRATION AFFAIRS. 

(a) IN GENERAL.—Chapter 2 of title I of the 
Immigration and Nationality Act, as added 
by section 102 of this Act, is amended by add-
ing at the end the following: 
‘‘SEC. 112. DIRECTOR OF IMMIGRATION AFFAIRS. 

‘‘(a) DIRECTOR OF IMMIGRATION AFFAIRS.— 
The Agency shall be headed by a Director of 
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Immigration Affairs who shall be appointed 
in accordance with section 103(c) of the Im-
migration and Nationality Act. 

‘‘(b) RESPONSIBILITIES OF THE DIRECTOR.— 
‘‘(1) IN GENERAL.—The Director shall be 

charged with any and all responsibilities and 
authority in the administration of the Agen-
cy and of this Act which are conferred upon 
the Attorney General as may be delegated to 
the Director by the Attorney General or 
which may be prescribed by the Attorney 
General. 

‘‘(2) DUTIES.—Subject to the authority of 
the Attorney General under paragraph (1), 
the Director shall have the following duties: 

‘‘(A) IMMIGRATION POLICY.—The Director 
shall develop and implement policy under 
the immigration laws of the United States. 
The Director, shall propose, promulgate, and 
issue rules, regulations, and statements of 
policy with respect to any function within 
the jurisdiction of the Agency. 

‘‘(B) ADMINISTRATION.—The Director shall 
have responsibility for— 

‘‘(i) the administration and enforcement of 
the functions conferred upon the Agency 
under section 111(c) of this Act; and 

‘‘(ii) the administration of the Agency, in-
cluding the direction, supervision, and co-
ordination of the Bureau of Immigration 
Services and Adjudications and the Bureau 
of Enforcement and Border Affairs. 

‘‘(C) INSPECTIONS.—The Director shall be 
directly responsible for the administration 
and enforcement of the functions of the At-
torney General and the Agency under the 
immigration laws of the United States with 
respect to the inspection of aliens arriving at 
ports of entry of the United States. 

‘‘(D) OTHER DELEGATED DUTIES AND POW-
ERS.—The Director shall carry out such 
other duties and exercise such powers as the 
Attorney General may prescribe. 

‘‘(3) ACTIVITIES.—As part of the duties de-
scribed in paragraph (2), the Director shall 
do the following: 

‘‘(A) RESOURCES AND PERSONNEL MANAGE-
MENT.—The Director shall manage the re-
sources, personnel, and other support re-
quirements of the Agency. 

‘‘(B) INFORMATION RESOURCES MANAGE-
MENT.—Except as otherwise provided in sec-
tion 305 of the Omnibus Crime Control and 
Safe Streets Act of 1968, the Director shall 
manage the information resources of the 
Agency, including the maintenance of 
records and databases and the coordination 
of records and other information within the 
Agency, and shall ensure that the Agency 
obtains and maintains adequate information 
technology systems to carry out its func-
tions. 

‘‘(C) COORDINATION OF RESPONSE TO CIVIL 
RIGHTS VIOLATIONS.—The Director shall co-
ordinate, with the Assistant Attorney Gen-
eral, the Civil Rights Division, or other offi-
cials or components of the Department of 
Justice, as appropriate, the resolution of im-
migration issues that involve civil rights 
violations. 

‘‘(3) DEFINITION.—In this chapter, the term 
‘‘immigration policy, administration, and in-
spection functions’’ means the duties, activi-
ties, and powers described in this subsection. 

‘‘(c) GENERAL COUNSEL.— 
‘‘(1) IN GENERAL.—There shall be within the 

Agency a General Counsel, who shall be ap-
pointed by the Attorney General, in con-
sultation with the Director. 

‘‘(2) FUNCTION.—The General Counsel 
shall— 

‘‘(A) serve as the chief legal officer for the 
Agency; and 

‘‘(B) be responsible for providing special-
ized legal advice, opinions, determinations, 
regulations, and any other assistance to the 
Director with respect to legal matters affect-

ing the Immigration Affairs Agency, and any 
of its components. 

‘‘(d) FINANCIAL OFFICERS FOR THE IMMIGRA-
TION AFFAIRS AGENCY.— 

‘‘(1) CHIEF FINANCIAL OFFICER.— 
‘‘(A) IN GENERAL.—There shall be within 

the Agency a Chief Financial Officer for the 
Immigration Affairs Agency. The position of 
Chief Financial Officer shall be a career re-
served position in the Senior Executive Serv-
ice and shall have the authorities and func-
tions described in section 902 of title 31, 
United States Code, in relation to financial 
activities of the Agency. For purposes of sec-
tion 902(a)(1) of such title, the Director shall 
be deemed to be the head of the agency. 

‘‘(B) FUNCTIONS.—The Chief Financial Offi-
cer shall be responsible for directing, super-
vising, and coordinating all budget formulas 
and execution for the Agency. 

‘‘(2) DEPUTY CHIEF FINANCIAL OFFICER.—The 
Agency shall be deemed to be an agency for 
purposes of section 903 of such title (relating 
to Deputy Chief Financial Officers). 

‘‘(e) CHIEF OF POLICY AND STRATEGY.— 
‘‘(1) IN GENERAL.—There shall be within the 

Agency a Chief of Policy and Strategy. 
Under the authority of the Director, the 
Chief of Policy and Strategy shall be respon-
sible for— 

‘‘(A) establishing national immigration 
policy and priorities; 

‘‘(B) performing policy research and anal-
ysis on issues arising under the immigration 
laws of the United States; and 

‘‘(C) coordinating immigration policy be-
tween the Agency, the Service Bureau, and 
the Enforcement Bureau. 

‘‘(2) WITHIN THE SENIOR EXECUTIVE SERV-
ICE.—The position of Chief of Policy and 
Strategy shall be a Senior Executive Service 
position under section 5382 of title 5, United 
States Code. 

‘‘(f) CHIEF OF CONGRESSIONAL, INTERGOV-
ERNMENTAL, AND PUBLIC AFFAIRS.— 

‘‘(1) IN GENERAL.—There shall be within the 
Agency a Chief of Congressional, Intergov-
ernmental, and Public Affairs. Under the au-
thority of the Director, the Chief of Congres-
sional, Intergovernmental, and Public Af-
fairs shall be responsible for— 

‘‘(A) providing to Congress information re-
lating to issues arising under the immigra-
tion laws of the United States, including in-
formation on specific cases; 

‘‘(B) serving as a liaison with other Federal 
agencies on immigration issues; and 

‘‘(C) responding to inquiries from, and pro-
viding information to, the media on immi-
gration issues. 

‘‘(2) WITHIN THE SENIOR EXECUTIVE SERV-
ICE.—The position of Chief of Congressional, 
Intergovernmental, and Public Affairs shall 
be a Senior Executive Service position under 
section 5382 of title 5, United States Code.’’. 

(b) COMPENSATION OF THE DIRECTOR.—Sec-
tion 5314 of title 5, United States Code, is 
amended by adding at the end the following: 

‘‘Director of Immigration Affairs, Depart-
ment of Justice.’’. 

(c) COMPENSATION OF GENERAL COUNSEL 
AND CHIEF FINANCIAL OFFICER.—Section 5316 
of title 5, United States Code, is amended by 
adding at the end the following: 

‘‘General Counsel, Immigration Affairs 
Agency. 

‘‘Chief Financial Officer, Immigration Af-
fairs Agency.’’. 

(d) REPEALS.—The following provisions of 
law are repealed: 

(1) Section 7 of the Act of March 3, 1891, as 
amended (26 Stat. 1085; relating to the estab-
lishment of the office of the Commissioner of 
Immigration and Naturalization). 

(2) Section 201 of the Act of June 20, 1956 
(70 Stat. 307; relating to the compensation of 
assistant commissioners and district direc-
tors). 

(3) Section 1 of the Act of March 2, 1895 (28 
Stat. 780; relating to special immigrant in-
spectors). 

(e) CONFORMING AMENDMENTS.—(1)(A) Sec-
tion 101(a)(8) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(8)) is amended to 
read as follows: 

‘‘(8) The term ‘Director’ means the Direc-
tor of Immigration Affairs who is appointed 
under section 103(c).’’. 

(B) Except as provided in subparagraph (C), 
the Immigration and Nationality Act (8 
U.S.C. 1101 et seq.) is amended by striking 
‘‘Commissioner of Immigration and Natu-
ralization’’ and ‘‘Commissioner’’ each place 
they appear and inserting ‘‘Director of Immi-
gration Affairs’’ and ‘‘Director’’, respec-
tively. 

(C) The amendments made by subpara-
graph (B) do not apply to references to the 
‘‘Commissioner of Social Security’’ in sec-
tion 290(c) of the Immigration and Nation-
ality Act (8 U.S.C. 1360(c)). 

(2) Section 103 of the Immigration and Na-
tionality Act (8 U.S.C. 1103) is amended— 

(A) in subsection (c), by striking ‘‘Commis-
sioner’’ and inserting ‘‘Director’’; 

(B) in the section heading, by striking 
‘‘COMMISSIONER’’ and inserting ‘‘DIRECTOR’’; 

(C) in subsection (d), by striking ‘‘Commis-
sioner’’ and inserting ‘‘Director’’; and 

(D) in subsection (e), by striking ‘‘Commis-
sioner’’ and inserting ‘‘Attorney General’’. 

(3) Sections 104 and 105 of the Immigration 
and Nationality Act (8 U.S.C. 1104, 1105) are 
amended by striking ‘‘Director’’ each place 
it appears and inserting ‘‘Assistant Sec-
retary of State for Consular Affairs’’. 

(4) Section 104(c) of the Immigration and 
Nationality Act (8 U.S.C. 1104(c)) is amend-
ed— 

(A) in the first sentence, by striking ‘‘Pass-
port Office, a Visa Office,’’ and inserting ‘‘a 
Passport Services office, a Visa Services of-
fice, an Overseas Citizen Services office,’’; 
and 

(B) in the second sentence, by striking 
‘‘the Passport Office and the Visa Office’’ 
and inserting ‘‘the Passport Services office 
and the Visa Services office’’. 

(5) Section 5315 of title 5, United States 
Code, is amended by striking the following: 

‘‘Commissioner of Immigration and Natu-
ralization, Department of Justice.’’. 

(f) REFERENCES.—Any reference in any 
statute, reorganization plan, Executive 
order, regulation, agreement, determination, 
or other official document or proceeding to 
the Commissioner of Immigration and Natu-
ralization shall be deemed to refer to the Di-
rector of Immigration Affairs. 
SEC. 104. BUREAU OF IMMIGRATION SERVICES 

AND ADJUDICATIONS. 
(a) IN GENERAL.—Chapter 2 of title I of the 

Immigration and Nationality Act, as added 
by section 102 and amended by section 103, is 
further amended by adding at the end the 
following: 
‘‘SEC. 113. BUREAU OF IMMIGRATION SERVICES 

AND ADJUDICATIONS. 
‘‘(a) ESTABLISHMENT OF BUREAU.— 
‘‘(1) IN GENERAL.—There is established 

within the Agency a bureau to be known as 
the Bureau of Immigration Services and Ad-
judications (in this chapter referred to as the 
‘Service Bureau’). 

‘‘(2) DEPUTY DIRECTOR.—The head of the 
Service Bureau shall be the Deputy Director 
of Immigration Services and Adjudications 
(in this chapter referred to as the ‘Deputy 
Director of the Service Bureau’), who— 

‘‘(A) shall be appointed by the Attorney 
General, in consultation with the Director; 
and 

‘‘(B) shall report directly to the Director. 
‘‘(b) RESPONSIBILITIES OF THE DEPUTY DI-

RECTOR.— 
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‘‘(1) IN GENERAL.—Subject to the authority 

of the Director, the Deputy Director of the 
Service Bureau shall administer the immi-
gration service and adjudication functions of 
the Agency. 

‘‘(2) IMMIGRATION SERVICE AND ADJUDICA-
TION FUNCTIONS DEFINED.—In this chapter, 
the term ‘immigration service and adjudica-
tion functions’ means the following func-
tions under the immigration laws of the 
United States (as defined in section 111(e)): 

‘‘(A) Adjudications of petitions for classi-
fication of nonimmigrant and immigrant 
status. 

‘‘(B) Adjudications of applications for ad-
justment of status and change of status. 

‘‘(C) Adjudications of naturalization appli-
cations. 

‘‘(D) Adjudications of asylum and refugee 
applications. 

‘‘(E) Adjudications performed at Service 
centers. 

‘‘(F) Determinations concerning custody 
and parole of asylum seekers who do not 
have prior nonpolitical criminal records and 
who have been found to have a credible fear 
of persecution, including determinations 
under section 236B. 

‘‘(G) All other adjudications under the im-
migration laws of the United States (as de-
fined in section 111(e)). 

‘‘(c) CHIEF BUDGET OFFICER OF THE SERVICE 
BUREAU.—There shall be within the Service 
Bureau a Chief Budget Officer. Under the au-
thority of the Chief Financial Officer of the 
Agency, the Chief Budget Officer of the Serv-
ice Bureau shall be responsible for moni-
toring and supervising all financial activi-
ties of the Service Bureau. 

‘‘(d) QUALITY ASSURANCE.—There shall be 
within the Service Bureau an Office of Qual-
ity Assurance that shall develop procedures 
and conduct audits to— 

‘‘(1) ensure that the Agency’s policies with 
respect to the immigration service and adju-
dication functions of the Agency are prop-
erly implemented; and 

‘‘(2) ensure that Service Bureau policies or 
practices result in sound records manage-
ment and efficient and accurate service. 

‘‘(e) OFFICE OF PROFESSIONAL RESPONSI-
BILITY.—There shall be within the Service 
Bureau an Office of Professional Responsi-
bility that shall have the responsibility for 
ensuring the professionalism of the Service 
Bureau and for receiving and investigating 
charges of misconduct or ill treatment made 
by the public. 

‘‘(f) TRAINING OF PERSONNEL.—The Deputy 
Director of the Service Bureau, in consulta-
tion with the Director, shall have responsi-
bility for determining the training for all 
personnel of the Service Bureau.’’. 

(b) COMPENSATION OF DEPUTY DIRECTOR OF 
SERVICE BUREAU.—Section 5315 of title 5, 
United States Code, is amended by adding at 
the end the following: 

‘‘Deputy Director of Immigration Services 
and Adjudications, Immigration Affairs 
Agency.’’. 

(c) SERVICE BUREAU OFFICES.— 
(1) IN GENERAL.—The Director, acting 

through the Deputy Director of the Service 
Bureau, shall establish Service Bureau of-
fices, including suboffices and satellite of-
fices, in appropriate municipalities and loca-
tions in the United States. In the selection 
of sites for the Service Bureau offices, the 
Director shall consider the location’s prox-
imity and accessibility to the community 
served, the workload for which that office 
shall be responsible, whether the location 
would significantly reduce the backlog of 
cases in that given geographic area, whether 
the location will improve customer service, 
and whether the location is in a geographic 
area with an increase in the population to be 
served. The Director shall conduct periodic 

reviews to assess whether the location and 
size of the respective Service Bureau offices 
adequately serve customer service needs. 

(2) TRANSITION PROVISION.—In determining 
the location of Service Bureau offices, in-
cluding suboffices and satellite offices, the 
Director shall first consider maintaining and 
upgrading offices in existing geographic lo-
cations that satisfy the provisions of para-
graph (1). The Director shall also explore the 
feasibility and desirability of establishing 
new Service Bureau offices, including sub-
offices and satellite offices, in new geo-
graphic locations where there is a dem-
onstrated need. 
SEC. 105. BUREAU OF ENFORCEMENT AND BOR-

DER AFFAIRS. 
(a) IN GENERAL.—Chapter 2 of title I of the 

Immigration and Nationality Act, as added 
by section 102 and amended by sections 103 
and 104, is further amended by adding at the 
end the following: 
‘‘SEC. 114. BUREAU OF ENFORCEMENT AND BOR-

DER AFFAIRS. 
‘‘(a) ESTABLISHMENT OF BUREAU.— 
‘‘(1) IN GENERAL.—There is established 

within the Agency a bureau to be known as 
the Bureau of Enforcement and Border Af-
fairs (in this chapter referred to as the ‘En-
forcement Bureau’). 

‘‘(2) DEPUTY DIRECTOR.—The head of the 
Enforcement Bureau shall be the Deputy Di-
rector of the Bureau of Enforcement and 
Border Affairs (in this chapter referred to as 
the ‘Deputy Director of the Enforcement Bu-
reau’), who— 

‘‘(A) shall be appointed by the Attorney 
General, in consultation with the Director; 
and 

‘‘(B) shall report directly to the Director. 
‘‘(b) RESPONSIBILITIES OF THE DEPUTY DI-

RECTOR.— 
‘‘(1) IN GENERAL.—Subject to the authority 

of the Director, the Deputy Director of the 
Enforcement Bureau shall administer the 
immigration enforcement functions of the 
Agency. 

‘‘(2) IMMIGRATION ENFORCEMENT FUNCTIONS 
DEFINED.—In this chapter, the term ‘immi-
gration enforcement functions’ means the 
following functions under the immigration 
laws of the United States (as defined in sec-
tion 111(e)): 

‘‘(A) The border patrol function. 
‘‘(B) The detention function, except as 

specified in section 113(b)(2)(F). 
‘‘(C) The removal function. 
‘‘(D) The intelligence function. 
‘‘(E) The investigations function. 
‘‘(c) CHIEF BUDGET OFFICER OF THE EN-

FORCEMENT BUREAU.—There shall be within 
the Enforcement Bureau a Chief Budget Offi-
cer. Under the authority of the Chief Finan-
cial Officer of the Agency, the Chief Budget 
Officer of the Enforcement Bureau shall be 
responsible for monitoring and supervising 
all financial activities of the Enforcement 
Bureau. 

‘‘(d) OFFICE OF PROFESSIONAL RESPONSI-
BILITY.—There shall be within the Enforce-
ment Bureau an Office of Professional Re-
sponsibility that shall have the responsi-
bility for ensuring the professionalism of the 
Enforcement Bureau and receiving charges 
of misconduct or ill treatment made by the 
public and investigating the charges. 

‘‘(e) OFFICE OF QUALITY ASSURANCE.—There 
shall be within the Enforcement Bureau an 
Office of Quality Assurance that shall de-
velop procedures and conduct audits to— 

‘‘(1) ensure that the Agency’s policies with 
respect to immigration enforcement func-
tions are properly implemented; and 

‘‘(2) ensure that Enforcement Bureau poli-
cies or practices result in sound record man-
agement and efficient and accurate record-
keeping. 

‘‘(f) TRAINING OF PERSONNEL.—The Deputy 
Director of the Enforcement Bureau, in con-
sultation with the Director, shall have re-
sponsibility for determining the training for 
all personnel of the Enforcement Bureau.’’. 

(b) COMPENSATION OF DEPUTY DIRECTOR OF 
ENFORCEMENT BUREAU.—Section 5315 of title 
5, United States Code, is amended by adding 
at the end the following: 

‘‘Director of Enforcement and Border Af-
fairs, Immigration Affairs Agency.’’. 

(c) ENFORCEMENT BUREAU OFFICES.— 
(1) IN GENERAL.—The Director, acting 

through the Deputy Director of the Enforce-
ment Bureau, shall establish Enforcement 
Bureau offices, including suboffices and sat-
ellite offices, in appropriate municipalities 
and locations in the United States. In the se-
lection of sites for the Enforcement Bureau 
offices, the Director shall be selected accord-
ing to trends in unlawful entry and unlawful 
presence, alien smuggling, national security 
concerns, the number of Federal prosecu-
tions of immigration-related offenses in a 
given geographic area, and other enforce-
ment considerations. The Director shall con-
duct periodic reviews to assess whether the 
location and size of the respective Enforce-
ment Bureau offices adequately serve en-
forcement needs. 

(2) TRANSITION PROVISION.—In determining 
the location of Enforcement Bureau offices, 
including suboffices and satellite offices, the 
Director shall first consider maintaining and 
upgrading offices in existing geographic lo-
cations that satisfy the provisions of para-
graph (1). The Director shall also explore the 
feasibility and desirability of establishing 
new Enforcement Bureau offices, including 
suboffices and satellite offices, in new geo-
graphic locations where there is a dem-
onstrated need. 

SEC. 106. OFFICE OF THE OMBUDSMAN WITHIN 
THE DEPARTMENT OF JUSTICE. 

(a) IN GENERAL.—Chapter 2 of title I of the 
Immigration and Nationality Act, as added 
by section 102 and amended by sections 103, 
104 and 105, is further amended by adding at 
the end the following: 

‘‘SEC. 115. OFFICE OF THE OMBUDSMAN WITHIN 
THE DEPARTMENT OF JUSTICE. 

‘‘(a) IN GENERAL.—There is established 
within the Department of Justice the Office 
of the Ombudsman, which shall be headed by 
the Ombudsman. 

‘‘(b) OMBUDSMAN.— 
‘‘(1) APPOINTMENT.—The Ombudsman shall 

be appointed by the Attorney General. The 
Ombudsman shall report directly to the At-
torney General. 

‘‘(2) COMPENSATION.—The Ombudsman shall 
be entitled to compensation at the same rate 
as the highest rate of basic pay established 
for the Senior Executive Service under sec-
tion 5382 of title 5, United States Code, or, if 
the Attorney General so determines, at a 
rate fixed under section 9503 of such title. 

‘‘(c) FUNCTIONS OF OFFICE.—The functions 
of the Office of the Ombudsman shall in-
clude— 

‘‘(1) to assist individuals in resolving prob-
lems with the Agency or any component 
thereof; 

‘‘(2) to identify systemic problems encoun-
tered by the public in dealings with the 
Agency or any component thereof; 

‘‘(3) to propose changes in the administra-
tive practices or regulations of the Agency, 
or any component thereof, to mitigate prob-
lems identified under paragraph (2); 

‘‘(4) to identify potential changes in statu-
tory law that may be required to mitigate 
such problems; and 

‘‘(5) to monitor the coverage and geo-
graphic distribution of local offices of the 
Agency. 
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‘‘(d) PERSONNEL ACTIONS.—The Ombuds-

man shall have the responsibility and au-
thority to appoint local or regional rep-
resentatives of the Ombudsman’s Office as in 
the Ombudsman’s judgment may be nec-
essary to address and rectify problems. 

‘‘(e) ANNUAL REPORT.—Not later than De-
cember 31 of each year, the Ombudsman shall 
submit a report to the Committee on the Ju-
diciary of the House of Representatives and 
the Committee on the Judiciary of the Sen-
ate on the activities of the Ombudsman dur-
ing the fiscal year ending in that calendar 
year. Each report shall contain a full and 
substantive analysis, in addition to statis-
tical information, and shall contain— 

‘‘(1) a description of the initiatives that 
the Office of the Ombudsman has taken on 
improving the responsiveness of the Agency; 

‘‘(2) a summary of serious or systemic 
problems encountered by the public, includ-
ing a description of the nature of such prob-
lems; 

‘‘(3) an accounting of the items described 
in paragraphs (1) and (2) for which action has 
been taken, and the result of such action; 

‘‘(4) an accounting of the items described 
in paragraphs (1) and (2) for which action re-
mains to be completed; 

‘‘(5) an accounting of the items described 
in paragraphs (1) and (2) for which no action 
has been taken, the reasons for the inaction, 
and identify any Agency official who is re-
sponsible for such inaction; 

‘‘(6) recommendations as may be appro-
priate to resolve problems encountered by 
the public; 

‘‘(7) recommendations as may be appro-
priate to resolve problems encountered by 
the public, including problems created by 
backlogs in the adjudication and processing 
of petitions and applications; 

‘‘(8) recommendations to resolve problems 
caused by inadequate funding or staffing; 
and 

‘‘(9) such other information as the Ombuds-
man may deem advisable. 

‘‘(f) AUTHORIZATION OF APPROPRIATIONS.— 
‘‘(1) IN GENERAL.—There are authorized to 

be appropriated to the Office of the Ombuds-
man such sums as may be necessary to carry 
out its functions. 

‘‘(2) AVAILABILITY OF FUNDS.—Amounts ap-
propriated pursuant to paragraph (1) are au-
thorized to remain available until ex-
pended.’’. 
SEC. 107. OFFICE OF IMMIGRATION STATISTICS 

WITHIN THE BUREAU OF JUSTICE 
STATISTICS. 

(a) IN GENERAL.—Part C of title I of the 
Omnibus Crime Control and Safe Streets Act 
of 1968 (42 U.S.C. 3731 et seq.) is amended by 
adding at the end the following new section: 
‘‘SEC. 305. OFFICE OF IMMIGRATION STATISTICS. 

‘‘(a) ESTABLISHMENT.—There is established 
within the Bureau of Justice Statistics of 
the Department of Justice an Office of Immi-
gration Statistics (in this section referred to 
as the ‘Office’), which shall be headed by a 
Director who shall be appointed by the At-
torney General and who shall report to the 
Director of Justice Statistics. 

‘‘(b) RESPONSIBILITIES OF DIRECTOR.—The 
Director of the Office shall be responsible for 
the following: 

‘‘(1) STATISTICAL INFORMATION.—Mainte-
nance of all immigration statistical informa-
tion of the Immigration Affairs Agency and 
the Executive Office for Immigration Re-
view. 

‘‘(2) STANDARDS OF RELIABILITY AND VALID-
ITY.—Establishment of standards of reli-
ability and validity for immigration statis-
tics collected by the Bureau of Immigration 
Services and Adjudications, the Bureau of 
Enforcement and Border Affairs of the Immi-
gration Affairs Agency, and the Executive 
Office for Immigration Review. 

‘‘(c) RELATION TO THE IMMIGRATION AFFAIRS 
AGENCY AND THE EXECUTIVE OFFICE FOR IMMI-
GRATION REVIEW.— 

‘‘(1) OTHER AUTHORITIES.—The Immigration 
Affairs Agency and the Executive Office for 
Immigration Review shall provide statistical 
information to the Office from the oper-
ational data systems controlled by the Im-
migration Affairs Agency and the Executive 
Office for Immigration Review, respectively, 
as requested by the Office, for the purpose of 
meeting the responsibilities of the Director 
of the Office. 

‘‘(2) DATABASES.—The Director of the Of-
fice, under the direction of the Attorney 
General, shall ensure the interoperability of 
the databases of the Immigration Affairs 
Agency, the Bureau of Immigration Services 
and Adjudications, the Bureau of Enforce-
ment and Border Affairs, and the Executive 
Office for Immigration Review to permit the 
Director of the Office to perform the duties 
of such office. 

(b) TRANSFER OF FUNCTIONS.—There are 
transferred to the Attorney General, for ex-
ercise through the Office of Immigration 
Statistics established by section 305 of the 
Omnibus Crime Control and Safe Streets Act 
of 1968, as added by subsection (a), the func-
tions performed by the Statistics Branch of 
the Office of Policy and Planning of the Im-
migration and Naturalization Service, and 
the statistical functions performed by the 
Executive Office for Immigration Review, on 
the day before the effective date of this title. 

(c) CONFORMING AMENDMENT.—Section 
302(c) of the Omnibus Crime Control and Safe 
Streets Act of 1968 (42 U.S.C. 3732(c)) is 
amended— 

(1) by striking ‘‘and’’ at the end of para-
graph (22); 

(2) by striking the period at the end of 
paragraph (23) and inserting ‘‘; and’’; and 

(3) by adding at the end the following: 
‘‘(24) collect, maintain, compile, analyze, 

publish, and disseminate information and 
statistics about immigration in the United 
States, including information and statistics 
involving the functions of the Immigration 
Affairs Agency and the Executive Office for 
Immigration Review.’’. 
SEC. 108. CLERICAL AMENDMENTS. 

The table of contents of the Immigration 
and Nationality Act is amended— 

(1) by inserting after the item relating to 
the heading for title I the following: 

‘‘CHAPTER 1—DEFINITIONS AND 
GENERAL AUTHORITIES’’; 

(2) by striking the item relating to section 
103 and inserting the following: 
‘‘Sec. 103. Powers and duties of the Attorney 

General and the Director.’’; 

and 
(3) by inserting after the item relating to 

section 106 the following: 
‘‘CHAPTER 2—IMMIGRATION AFFAIRS AGENCY 

‘‘Sec. 111. Establishment of Immigration Af-
fairs Agency. 

‘‘Sec. 112. Director of Immigration Affairs. 
‘‘Sec. 113. Bureau of Immigration Services 

and Adjudications. 
‘‘Sec. 114. Bureau of Enforcement and Bor-

der Affairs. 
‘‘Sec. 115. Office of the Ombudsman within 

the Department of Justice.’’. 
Subtitle B—Transition Provisions 

SEC. 111. TRANSFER OF FUNCTIONS. 
(a) IN GENERAL.—All functions under the 

immigration laws of the United States vest-
ed by statute in, or exercised by, the Com-
missioner of Immigration and Naturalization 
or the Immigration and Naturalization Serv-
ice (or any officer, employee, or component 
thereof), immediately prior to the effective 
date of this title, are transferred to the Im-

migration Affairs Agency on such effective 
date for exercise by the Director in accord-
ance with section 112(b) of the Immigration 
and Nationality Act, as added by section 103 
of this Act. 

(b) EXERCISE OF AUTHORITIES.—Except as 
otherwise provided by law, the Director may, 
for purposes of performing any function 
transferred to the Immigration Affairs Agen-
cy under subsection (a), exercise all authori-
ties under any other provision of law that 
were available with respect to the perform-
ance of that function to the official respon-
sible for the performance of the function im-
mediately before the effective date of the 
transfer of the function pursuant to this 
title. 
SEC. 112. TRANSFER OF PERSONNEL AND OTHER 

RESOURCES. 

Subject to section 1531 of title 31, United 
States Code, upon the effective date of this 
title, there are transferred to the Director 
for appropriate allocation in accordance 
with section 115— 

(1) the personnel of the Department of Jus-
tice employed in connection with the func-
tions transferred pursuant to this title (and 
such other functions that the Attorney Gen-
eral determines are properly related to the 
functions of the Immigration Affairs Agency 
and that would, if so transferred, further the 
purposes of the Agency); and 

(2) the assets, liabilities, contracts, prop-
erty, records, and unexpended balance of ap-
propriations, authorizations, allocations, 
and other funds employed, held, used, arising 
from, available to, or to be made available to 
the Immigration and Naturalization Service 
in connection with the functions transferred 
pursuant to this title. 
SEC. 113. DETERMINATIONS WITH RESPECT TO 

FUNCTIONS AND RESOURCES. 

The Director shall determine, in accord-
ance with the corresponding criteria set 
forth in sections 112(b), 113(b), and 114(b) of 
the Immigration and Nationality Act (as 
added by this Act)— 

(1) which of the functions transferred 
under section 111 are— 

(A) immigration policy, administration, 
and inspection functions; 

(B) immigration service and adjudication 
functions; and 

(C) immigration enforcement functions; 
and 

(2) which of the personnel, assets, liabil-
ities, grants, contracts, property, records, 
and unexpended balances of appropriations, 
authorizations, allocations, and other funds 
transferred under section 112 were held or 
used, arose from, were available to, or were 
made available, in connection with the per-
formance of the respective functions speci-
fied in paragraph (1) immediately prior to 
the effective date of this title. 
SEC. 114. DELEGATION AND RESERVATION OF 

FUNCTIONS. 

(a) IN GENERAL.— 
(1) DELEGATION TO THE BUREAUS.—Subject 

to section 112(b)(1) of the Immigration and 
Nationality Act (as added by section 103 of 
this Act), the Director shall delegate— 

(A) immigration service and adjudication 
functions to the Deputy Director of the Serv-
ice Bureau; and 

(B) immigration enforcement functions to 
the Deputy Director of the Enforcement Bu-
reau. 

(2) RESERVATION OF FUNCTIONS.—Subject to 
section 112(b)(1) of the Immigration and Na-
tionality Act (as added by section 103 of this 
Act), immigration policy, administration, 
and inspection functions shall be reserved for 
exercise by the Director. 

(b) NONEXCLUSIVE DELEGATIONS AUTHOR-
IZED.—Delegations made under subsection (a) 
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may be on a nonexclusive basis as the Direc-
tor may determine may be necessary to en-
sure the faithful execution of the Director’s 
responsibilities and duties under law. 

(c) EFFECT OF DELEGATIONS.—Except as 
otherwise expressly prohibited by law or oth-
erwise provided in this title, the Director 
may make delegations under this subsection 
to such officers and employees of the office 
of the Director, the Service Bureau, and the 
Enforcement Bureau, respectively, as the Di-
rector may designate, and may authorize 
successive redelegations of such functions as 
may be necessary or appropriate. No delega-
tion of functions under this subsection or 
under any other provision of this title shall 
relieve the official to whom a function is 
transferred pursuant to this title of responsi-
bility for the administration of the function. 

(d) STATUTORY CONSTRUCTION.—Nothing in 
this Act may be construed to limit the au-
thority of the Director, acting directly or by 
delegation under the Attorney General, to 
establish such offices or positions within the 
Immigration Affairs Agency, in addition to 
those specified by this Act, as the Director 
may determine to be necessary to carry out 
the functions of the Agency. 
SEC. 115. ALLOCATION OF PERSONNEL AND 

OTHER RESOURCES. 
(a) AUTHORITY OF THE DIRECTOR.— 
(1) IN GENERAL.—Subject to paragraph (2) 

and section 114(b), the Director shall make 
allocations of personnel, assets, liabilities, 
grants, contracts, property, records, and un-
expended balances of appropriations, author-
izations, allocations, and other funds held, 
used, arising from, available to, or to be 
made available in connection with the per-
formance of the respective functions, as de-
termined under section 113, in accordance 
with the delegation of functions and the res-
ervation of functions made under section 114. 

(2) LIMITATION.—Unexpended funds trans-
ferred pursuant to section 112 shall be used 
only for the purposes for which the funds 
were originally authorized and appropriated. 

(b) AUTHORITIES OF ATTORNEY GENERAL.— 
(1) INCIDENTAL TRANSFERS.—The Attorney 

General may make such additional inci-
dental dispositions of personnel, assets, li-
abilities, grants, contracts, property, 
records, and unexpended balances of appro-
priations, authorizations, allocations, and 
other funds held, used, arising from, avail-
able to, or to be made available in connec-
tion with such functions, as may be nec-
essary to carry out the provisions of this 
title, and the amendments made by this 
title. The Attorney General shall provide for 
such further measures and dispositions as 
may be necessary to effectuate the purposes 
of this title and the amendments made by 
this title. 

(2) AUTHORITY TO TERMINATE AFFAIRS OF 
INS.—The Attorney General shall provide for 
the termination of the affairs of the Immi-
gration and Naturalization Service and such 
further measures and dispositions as may be 
necessary to effectuate the purposes of this 
Act. 

(c) TREATMENT OF SHARED RESOURCES.— 
The Director is authorized to provide for an 
appropriate allocation, or coordination, or 
both, of resources involved in supporting 
shared support functions for the office of the 
Director, the Service Bureau, the Enforce-
ment Bureau, and offices within the Depart-
ment of Justice. The Director shall maintain 
oversight and control over the shared com-
puter databases and systems and records 
management. 
SEC. 116. SAVINGS PROVISIONS. 

(a) LEGAL DOCUMENTS.—All orders, deter-
minations, rules, regulations, permits, 
grants, loans, contracts, recognition of labor 
organizations, agreements, including collec-

tive bargaining agreements, certificates, li-
censes, and privileges— 

(1) that have been issued, made, granted, or 
allowed to become effective by the Presi-
dent, the Attorney General, the Commis-
sioner of the Immigration and Naturaliza-
tion Service, their delegates, or any other 
Government official, or by a court of com-
petent jurisdiction, in the performance of 
any function that is transferred pursuant to 
this title; and 

(2) that are in effect on the effective date 
of such transfer (or become effective after 
such date pursuant to their terms as in ef-
fect on such effective date); 

shall continue in effect according to their 
terms until modified, terminated, super-
seded, set aside, or revoked in accordance 
with law by the President, any other author-
ized official, a court of competent jurisdic-
tion, or operation of law, except that any 
collective bargaining agreement shall re-
main in effect until the date of termination 
specified in the agreement. 

(b) PROCEEDINGS.— 
(1) PENDING.—Sections 111 through 115 of 

the Immigration and Nationality Act, and 
section 305 of the Omnibus Crime Control 
and Safe Streets Act, as added by title I of 
this Act, shall not affect any proceeding or 
any application for any benefit, service, li-
cense, permit, certificate, or financial assist-
ance pending on the effective date of this 
title before an office whose functions are 
transferred pursuant to this title, but such 
proceedings and applications shall be contin-
ued. 

(2) ORDERS.—Orders shall be issued in such 
proceedings, appeals shall be taken there-
from, and payments shall be made pursuant 
to such orders, as if this Act had not been en-
acted, and orders issued in any such pro-
ceeding shall continue in effect until modi-
fied, terminated, superseded, or revoked by a 
duly authorized official, by a court of com-
petent jurisdiction, or by operation of law. 

(3) DISCONTINUANCE OR MODIFICATION.— 
Nothing in this section shall be considered to 
prohibit the discontinuance or modification 
of any such proceeding under the same terms 
and conditions and to the same extent that 
such proceeding could have been discon-
tinued or modified if this section had not 
been enacted. 

(c) SUITS.—This title, and the amendments 
made by this title, shall not affect suits com-
menced before the effective date of this title, 
and in all such suits, proceeding shall be had, 
appeals taken, and judgments rendered in 
the same manner and with the same effect as 
if this title, and the amendments made by 
this title, had not been enacted. 

(d) NONABATEMENT OF ACTIONS.—No suit, 
action, or other proceeding commenced by or 
against the Department of Justice or the Im-
migration and Naturalization Service, or by 
or against any individual in the official ca-
pacity of such individual as an officer or em-
ployee in connection with a function trans-
ferred pursuant to this section, shall abate 
by reason of the enactment of this Act. 

(e) CONTINUANCE OF SUIT WITH SUBSTI-
TUTION OF PARTIES.—If any Government offi-
cer in the official capacity of such officer is 
party to a suit with respect to a function of 
the officer, and pursuant to this title such 
function is transferred to any other officer 
or office, then such suit shall be continued 
with the other officer or the head of such 
other office, as applicable, substituted or 
added as a party. 

(f) ADMINISTRATIVE PROCEDURE AND JUDI-
CIAL REVIEW.—Except as otherwise provided 
by this title, any statutory requirements re-
lating to notice, hearings, action upon the 
record, or administrative or judicial review 
that apply to any function transferred pursu-

ant to any provision of this title shall apply 
to the exercise of such function by the head 
of the office, and other officers of the office, 
to which such function is transferred pursu-
ant to such provision. 
SEC. 117. INTERIM SERVICE OF THE COMMIS-

SIONER OF IMMIGRATION AND NAT-
URALIZATION. 

The individual serving as the Commis-
sioner of Immigration and Naturalization on 
the day before the effective date of this title 
may serve as Director until the date on 
which a Director is appointed under section 
112 of the Immigration and Nationality Act, 
as added by section 103 of this Act. 
SEC. 118. EXECUTIVE OFFICE FOR IMMIGRATION 

REVIEW AND ATTORNEY GENERAL 
AUTHORITIES NOT AFFECTED. 

Nothing in this title, or any amendment 
made by this title, may be construed to au-
thorize or require the transfer or delegation 
of any function vested in, or exercised by— 

(1) the Executive Office for Immigration 
Review of the Department of Justice, or any 
officer, employee, or component thereof, or 

(2) the Attorney General with respect to 
any matter under the immigration laws of 
the United States, including the institution 
of any prosecution, or the institution or de-
fense of any action or appeal, in any court of 
the United States established under Article 
III of the Constitution, 
immediately prior to the effective date of 
this title. 
SEC. 119. OTHER AUTHORITIES NOT AFFECTED. 

Nothing in this title, or any amendment 
made by this title, may be construed to au-
thorize or require the transfer or delegation 
of any function vested in, or exercised by— 

(1) the Secretary of State under the State 
Department Basic Authorities Act of 1956, or 
under the immigration laws of the United 
States, immediately prior to the effective 
date of this title, with respect to the 
issuance and use of passports and visas; 

(2) the Secretary of Labor or any official of 
the Department of Labor immediately prior 
to the effective date of this title, with re-
spect to labor certifications or any other au-
thority under the immigration laws of the 
United States; or 

(3) except as otherwise specifically pro-
vided in this Act, any other official of the 
Federal Government under the immigration 
laws of the United States immediately prior 
to the effective date of this title. 
SEC. 120. TRANSITION FUNDING. 

(a) AUTHORIZATION OF APPROPRIATIONS FOR 
TRANSITION.— 

(1) IN GENERAL.—There are authorized to be 
appropriated to the Department of Justice 
such sums as may be necessary— 

(A) to effect— 
(i) the abolition of the Immigration and 

Naturalization Service; 
(ii) the establishment of the Immigration 

Affairs Agency and its components, the Bu-
reau of Immigration Services and Adjudica-
tions, and the Bureau of Enforcement and 
Border Affairs; and 

(iii) the transfer of functions required to be 
made under this Act; and 

(B) to carry out any other duty that is 
made necessary by this Act, or any amend-
ment made by this Act. 

(2) ACTIVITIES SUPPORTED.—Activities sup-
ported under paragraph (1) include— 

(A) planning for the transfer of functions 
from the Immigration and Naturalization 
Service to the Immigration Affairs Agency, 
including the preparation of any reports and 
implementation plans necessary for such 
transfer; 

(B) the division, acquisition, and disposi-
tion of— 

(i) buildings and facilities; 
(ii) support and infrastructure resources; 

and 
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(iii) computer hardware, software, and re-

lated documentation; 
(C) other capital expenditures necessary to 

effect the transfer of functions described in 
this paragraph; 

(D) revision of forms, stationery, logos, 
and signage; 

(E) expenses incurred in connection with 
the transfer and training of existing per-
sonnel and hiring of new personnel; and 

(F) such other expenses necessary to effect 
the transfers, as determined by the Attorney 
General. 

(b) AVAILABILITY OF FUNDS.—Amounts ap-
propriated pursuant to subsection (a) are au-
thorized to remain available until expended. 

(c) TRANSITION ACCOUNT.— 
(1) ESTABLISHMENT.—There is established 

in the general fund of the Treasury of the 
United States a separate account, which 
shall be known as the ‘‘Immigration Affairs 
Agency Transition Account’’ (in this section 
referred to as the ‘‘Account’’). 

(2) USE OF ACCOUNT.—There shall be depos-
ited into the Account all amounts appro-
priated under subsection (a) and amounts re-
programmed for the purposes described in 
subsection (a). 

(d) REPORT TO CONGRESS ON TRANSITION.— 
Beginning not later than 90 days after the 
date of enactment of this Act, and at the end 
of each fiscal year in which appropriations 
are made pursuant to subsection (c), the At-
torney General shall submit a report to Con-
gress concerning the availability of funds to 
cover transition costs, including— 

(1) any unobligated balances available for 
such purposes; and 

(2) a calculation of the amount of appro-
priations that would be necessary to fully 
fund the activities described in subsection 
(a). 

(e) EFFECTIVE DATE.—This section shall 
take effect on the date of enactment of this 
Act. 

Subtitle C—Effective Date 
SEC. 121. EFFECTIVE DATE. 

Except as otherwise provided in section 
120(e), this title, and the amendments made 
by this title, shall take effect 18 months 
after the date of enactment of this Act. 

TITLE II—PERSONNEL FLEXIBILITIES 
SEC. 201. IMPROVEMENTS IN PERSONNEL FLEXI-

BILITIES. 
(a) IN GENERAL.—Part III of title 5, United 

States Code, is amended by adding at the end 
the following new subpart: 

‘‘Subpart J—Immigration Affairs Agency 
Personnel 

‘‘CHAPTER 96—PERSONNEL FLEXIBILI-
TIES RELATING TO THE IMMIGRATION 
AFFAIRS AGENCY 

‘‘Sec. 
‘‘9601. Immigration Affairs Agency personnel 

flexibilities. 
‘‘9602. Pay authority for critical positions. 
‘‘9603. Streamlined critical pay authority. 
‘‘9604. Recruitment, retention, relocation in-

centives, and relocation ex-
penses. 

‘‘§ 9601. Immigration Affairs Agency per-
sonnel flexibilities 
‘‘(a) Any flexibilities provided by sections 

9602 through 9604 of this chapter shall be ex-
ercised in a manner consistent with— 

‘‘(1) chapter 23 (relating to merit system 
principles and prohibited personnel prac-
tices); 

‘‘(2) provisions relating to preference eligi-
bles; 

‘‘(3) except as otherwise specifically pro-
vided, section 5307 (relating to the aggregate 
limitation on pay); 

‘‘(4) except as otherwise specifically pro-
vided, chapter 71 (relating to labor-manage-
ment relations); and 

‘‘(5) subject to subsections (b) and (c) of 
section 1104, as though such authorities were 
delegated to the Attorney General under sec-
tion 1104(a)(2). 

‘‘(b) The Attorney General shall provide 
the Office of Personnel Management with 
any information that Office requires in car-
rying out its responsibilities under this sec-
tion. 
‘‘§ 9602. Pay authority for critical positions 

‘‘(a) When the Attorney General seeks a 
grant of authority under section 5377 for 
critical pay for 1 or more positions at the 
Immigration Affairs Agency, the Office of 
Management and Budget may fix the rate of 
basic pay, notwithstanding sections 5377(d)(2) 
and 5307, at any rate up to the salary set in 
accordance with section 104 of title 3. 

‘‘(b) Notwithstanding section 5307, no al-
lowance, differential, bonus, award, or simi-
lar cash payment may be paid to any em-
ployee receiving critical pay at a rate fixed 
under subsection (a), in any calendar year if, 
or to the extent that, the employee’s total 
annual compensation will exceed the max-
imum amount of total annual compensation 
payable at the salary set in accordance with 
section 104 of title 3. 
‘‘§ 9603. Streamlined critical pay authority 

‘‘(a) Notwithstanding section 9602, and 
without regard to the provisions of this title 
governing appointments in the competitive 
service or the Senior Executive Service and 
chapters 51 and 53 (relating to classification 
and pay rates), the Attorney General may, 
for a period of 10 years after the effective 
date of title II of the Immigration Reform, 
Accountability, and Security Enhancement 
Act of 2002, establish, fix the compensation 
of, and appoint individuals to, designated 
critical administrative, technical, and pro-
fessional positions needed to carry out the 
functions of the Immigration Affairs Agency, 
if— 

‘‘(1) the positions— 
‘‘(A) require expertise of an extremely high 

level in an administrative, technical, or pro-
fessional field; and 

‘‘(B) are critical to the Immigration Af-
fairs Agency’s successful accomplishment of 
an important mission; 

‘‘(2) exercise of the authority is necessary 
to recruit or retain an individual exception-
ally well qualified for the position; 

‘‘(3) the number of such positions does not 
exceed 40 at any one time; 

‘‘(4) designation of such positions are ap-
proved by the Attorney General; 

‘‘(5) the terms of such appointments are 
limited to no more than 4 years; 

‘‘(6) appointees to such positions were not 
employees of the Immigration and Natu-
ralization Service prior to the effective date 
of title II of the Immigration Reform, Ac-
countability, and Security Enhancement Act 
of 2002; 

‘‘(7) total annual compensation for any ap-
pointee to such positions does not exceed the 
highest total annual compensation payable 
at the rate determined under section 104 of 
title 3; and 

‘‘(8) all such positions are excluded from 
the collective bargaining unit. 

‘‘(b) Individuals appointed under this sec-
tion shall not be considered to be employees 
for purposes of subchapter II of chapter 75. 
‘‘§ 9604. Recruitment, retention, relocation in-

centives, and relocation expenses 
‘‘(a) For a period of 10 years after the effec-

tive date of title II of the Immigration Re-
form, Accountability, and Security Enhance-
ment Act of 2002, and subject to approval by 
the Office of Personnel Management, the At-
torney General may provide for variations 
from sections 5753 and 5754 governing pay-
ment of recruitment, relocation, and reten-

tion incentives with respect to employees of 
the Immigration Affairs Agency. 

‘‘(b) For a period of 10 years after the effec-
tive date of title II of the Immigration Re-
form, Accountability, and Security Enhance-
ment Act of 2002, and subject to approval by 
the Office of Personnel Management, the At-
torney General may pay from appropriations 
made to the Immigration Affairs Agency al-
lowable relocation expenses under section 
5724a for employees transferred or reem-
ployed and allowable travel and transpor-
tation expenses under section 5723 for new 
appointees, for any new appointee appointed 
to a position for which pay is fixed under 
section 9602 or 9603 after such effective 
date.’’. 

(b) CLERICAL AMENDMENT.—The table of 
chapters for part III of title 5, United States 
Code, is amended by adding at the end the 
following new items: 

‘‘SUBPART J—IMMIGRATION AFFAIRS AGENCY 
PERSONNEL 

‘‘96. Personnel flexibilities relating to 
the Immigration Affairs Agency ... 9601.’’. 

SEC. 202. VOLUNTARY SEPARATION INCENTIVE 
PAYMENTS FOR INS EMPLOYEES. 

(a) DEFINITION.—In this section, the term 
‘‘employee’’ means an employee (as defined 
by section 2105 of title 5, United States Code) 
who is employed by the Immigration and 
Naturalization Service serving under an ap-
pointment without time limitation, and has 
been currently employed for a continuous pe-
riod of at least 3 years, but does not in-
clude— 

(1) a reemployed annuitant under sub-
chapter III of chapter 83 or chapter 84 of title 
5, United States Code, or another retirement 
system; 

(2) an employee having a disability on the 
basis of which such employee is or would be 
eligible for disability retirement under the 
applicable retirement system referred to in 
paragraph (1); 

(3) an employee who is in receipt of a spe-
cific notice of involuntary separation for 
misconduct or unacceptable performance; 

(4) an employee who, upon completing an 
additional period of service as referred to in 
section 3(b)(2)(B)(ii) of the Federal Work-
force Restructuring Act of 1994 (5 U.S.C. 5597 
note), would qualify for a voluntary separa-
tion incentive payment under section 3 of 
such Act; 

(5) an employee who has previously re-
ceived any voluntary separation incentive 
payment by the Federal Government under 
this section or any other authority and has 
not repaid such payment; 

(6) an employee covered by statutory reem-
ployment rights who is on transfer to an-
other organization; or 

(7) any employee who, during the 24-month 
period preceding the date of separation, has 
received a recruitment or relocation bonus 
under section 5753 of title 5, United States 
Code, or who, within the 12-month period 
preceding the date of separation, received a 
retention allowance under section 5754 of 
title 5, United States Code. 

(b) AUTHORITY TO PROVIDE VOLUNTARY SEP-
ARATION INCENTIVE PAYMENTS.— 

(1) IN GENERAL.—The Attorney General 
may pay voluntary separation incentive pay-
ments under this section to any employee to 
the extent necessary to carry out the plan to 
establish the Immigration Affairs Agency 
under title I. 

(2) AMOUNT AND TREATMENT OF PAYMENTS.— 
A voluntary separation incentive payment— 

(A) shall be paid in a lump sum after the 
employee’s separation; 

(B) shall be paid from appropriations or 
funds available for the payment of the basic 
pay of the employees; 

(C) shall be equal to the lesser of— 
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(i) an amount equal to the amount the em-

ployee would be entitled to receive under 
section 5595(c) of title 5, United States Code; 
or 

(ii) an amount determined by an agency 
head not to exceed $25,000; 

(D) may not be made except in the case of 
any qualifying employee who voluntarily 
separates (whether by retirement or resigna-
tion) before January 1, 2006; 

(E) shall not be a basis for payment, and 
shall not be included in the computation, of 
any other type of Government benefit; and 

(F) shall not be taken into account in de-
termining the amount of any severance pay 
to which the employee may be entitled under 
section 5595 of title 5, United States Code, 
based on any other separation. 

(c) ADDITIONAL IMMIGRATION AND NATU-
RALIZATION SERVICE CONTRIBUTIONS TO THE 
RETIREMENT FUND.— 

(1) IN GENERAL.—In addition to any other 
payments which it is required to make under 
subchapter III of chapter 83 of title 5, United 
States Code, the Immigration and Natu-
ralization Service shall remit to the Office of 
Personnel Management for deposit in the 
Treasury of the United States to the credit 
of the Civil Service Retirement and Dis-
ability Fund an amount equal to 15 percent 
of the final basic pay of each employee who 
is covered under subchapter III of chapter 83 
or chapter 84 of title 5, United States Code, 
to whom a voluntary separation incentive 
has been paid under this section. 

(2) DEFINITION.—In paragraph (1), the term 
‘‘final basic pay’’, with respect to an em-
ployee, means the total amount of basic pay 
which would be payable for a year of service 
by such employee, computed using the em-
ployee’s final rate of basic pay, and, if last 
serving on other than a full-time basis, with 
appropriate adjustment therefore. 

(d) EFFECT OF SUBSEQUENT EMPLOYMENT 
WITH THE GOVERNMENT.—An individual who 
has received a voluntary separation incen-
tive payment under this section and accepts 
any employment for compensation with the 
Government of the United States, or who 
works for any agency of the United States 
Government through a personal services con-
tract, within 5 years after the date of the 
separation on which the payment is based, 
shall be required to pay, prior to the individ-
ual’s first day of employment, the entire 
amount of the incentive payment to the Im-
migration and Naturalization Service or, in 
the case of employment or work occurring 
after the effective date of title I, the Immi-
gration Affairs Agency. 

(e) USE OF VOLUNTARY SEPARATIONS.—The 
Immigration and Naturalization Service 
may redeploy or use the full-time equivalent 
positions vacated by voluntary separations 
under this section to make other positions 
available to more critical locations or more 
critical occupations. 

(f) EFFECTIVE DATE.—This section shall 
take effect on the date of enactment of this 
Act. 
SEC. 203. VOLUNTARY SEPARATION INCENTIVE 

PAYMENTS FOR EMPLOYEES OF THE 
IMMIGRATION AFFAIRS AGENCY. 

(a) DEFINITION.—In this section, the term 
‘‘employee’’ means an employee (as defined 
by section 2105 of title 5, United States Code) 
who is employed by the Immigration Affairs 
Agency serving under an appointment with-
out time limitation, and has been currently 
employed for a continuous period of at least 
3 years, but does not include— 

(1) a reemployed annuitant under sub-
chapter III of chapter 83 or chapter 84 of title 
5, United States Code, or another retirement 
system; 

(2) an employee having a disability on the 
basis of which such employee is or would be 
eligible for disability retirement under the 

applicable retirement system referred to in 
paragraph (1); 

(3) an employee who is in receipt of a spe-
cific notice of involuntary separation for 
misconduct or unacceptable performance; 

(4) an employee who, upon completing an 
additional period of service as referred to in 
section 3(b)(2)(B)(ii) of the Federal Work-
force Restructuring Act of 1994 (5 U.S.C. 5597 
note), would qualify for a voluntary separa-
tion incentive payment under section 3 of 
such Act; 

(5) an employee who has previously re-
ceived any voluntary separation incentive 
payment by the Federal Government under 
this section or any other authority and has 
not repaid such payment; 

(6) an employee covered by statutory reem-
ployment rights who is on transfer to an-
other organization; or 

(7) any employee who, during the 24-month 
period preceding the date of separation, has 
received a recruitment or relocation bonus 
under section 5753 of title 5, United States 
Code, or who, within the 12-month period 
preceding the date of separation, received a 
retention allowance under section 5754 of 
title 5, United States Code. 

(b) AUTHORITY TO PROVIDE VOLUNTARY SEP-
ARATION INCENTIVE PAYMENTS.— 

(1) IN GENERAL.—The Attorney General 
may pay voluntary separation incentive pay-
ments under this section to any employee to 
the extent necessary to carry out the plan to 
establish the Immigration Affairs Agency 
under title I. 

(2) AMOUNT AND TREATMENT OF PAYMENTS.— 
A voluntary separation incentive payment— 

(A) shall be paid in a lump sum after the 
employee’s separation; 

(B) shall be paid from appropriations or 
funds available for the payment of the basic 
pay of the employees; 

(C) shall be equal to the lesser of— 
(i) an amount equal to the amount the em-

ployee would be entitled to receive under 
section 5595(c) of title 5, United States Code; 
or 

(ii) an amount determined by an agency 
head not to exceed $25,000; 

(D) may not be made except in the case of 
any qualifying employee who voluntarily 
separates (whether by retirement or resigna-
tion) before January 1, 2006; 

(E) shall not be a basis for payment, and 
shall not be included in the computation, of 
any other type of Government benefit; and 

(F) shall not be taken into account in de-
termining the amount of any severance pay 
to which the employee may be entitled under 
section 5595 of title 5, United States Code, 
based on any other separation. 

(c) ADDITIONAL IMMIGRATION AFFAIRS AGEN-
CY CONTRIBUTIONS TO THE RETIREMENT 
FUND.— 

(1) IN GENERAL.—In addition to any other 
payments which it is required to make under 
subchapter III of chapter 83 of title 5, United 
States Code, the Immigration Affairs Agency 
shall remit to the Office of Personnel Man-
agement for deposit in the Treasury of the 
United States to the credit of the Civil Serv-
ice Retirement and Disability Fund an 
amount equal to 15 percent of the final basic 
pay of each employee who is covered under 
subchapter III of chapter 83 or chapter 84 of 
title 5, United States Code, to whom a vol-
untary separation incentive has been paid 
under this section. 

(2) DEFINITION.—In paragraph (1), the term 
‘‘final basic pay’’, with respect to an em-
ployee, means the total amount of basic pay 
which would be payable for a year of service 
by such employee, computed using the em-
ployee’s final rate of basic pay, and, if last 
serving on other than a full-time basis, with 
appropriate adjustment therefore. 

(d) EFFECT OF SUBSEQUENT EMPLOYMENT 
WITH THE GOVERNMENT.—An individual who 
has received a voluntary separation incen-
tive payment under this section and accepts 
any employment for compensation with the 
Government of the United States, or who 
works for any agency of the United States 
Government through a personal services con-
tract, within 5 years after the date of the 
separation on which the payment is based, 
shall be required to pay, prior to the individ-
ual’s first day of employment, the entire 
amount of the incentive payment to the Im-
migration Affairs Agency. 

(e) USE OF VOLUNTARY SEPARATIONS.—The 
Immigration Affairs Agency may redeploy or 
use the full-time equivalent positions va-
cated by voluntary separations under this 
section to make other positions available to 
more critical locations or more critical occu-
pations. 
SEC. 204. BASIS FOR EVALUATION OF IMMIGRA-

TION AFFAIRS AGENCY EMPLOYEES. 
The Immigration Affairs Agency shall use 

the fair and equitable treatment of aliens by 
employees as one of the standards for evalu-
ating employee performance. 
SEC. 205. EFFECTIVE DATE. 

Except as otherwise provided in section 
202(f), this title, and the amendments made 
by this title, shall take effect 18 months 
after the date of enactment of this Act. 

TITLE III—UNACCOMPANIED ALIEN 
CHILD PROTECTION 

SEC. 301. SHORT TITLE. 
This title may be cited as the ‘‘Unaccom-

panied Alien Child Protection Act of 2002’’. 
SEC. 302. DEFINITIONS. 

(a) IN GENERAL.—In this title: 
(1) DIRECTOR.—The term ‘‘Director’’ means 

the Director of the Office. 
(2) OFFICE.—The term ‘‘Office’’ means the 

Office of Children’s Services established by 
section 311. 

(3) SERVICE.—The term ‘‘Service’’ means 
the Immigration and Naturalization Service 
(or, upon the effective date of title I, the Im-
migration Affairs Agency). 

(4) UNACCOMPANIED ALIEN CHILD.—The term 
‘‘unaccompanied alien child’’ means a child 
who— 

(A) has no lawful immigration status in 
the United States; 

(B) has not attained the age of 18; and 
(C) with respect to whom— 
(i) there is no parent or legal guardian in 

the United States; or 
(ii) no parent or legal guardian in the 

United States is available to provide care 
and physical custody. 

(5) VOLUNTARY AGENCY.—The term ‘‘vol-
untary agency’’ means a private, nonprofit 
voluntary agency with expertise in meeting 
the cultural, developmental, or psycho-
logical needs of unaccompanied alien chil-
dren as licensed by the appropriate State and 
certified by the Attorney General. 

(b) AMENDMENTS TO THE IMMIGRATION AND 
NATIONALITY ACT.—Section 101(a) (8 U.S.C. 
1101(a)) is amended by adding at the end the 
following new paragraphs: 

‘‘(51) The term ‘unaccompanied alien child’ 
means a child who— 

‘‘(A) has no lawful immigration status in 
the United States; 

‘‘(B) has not attained the age of 18; and 
‘‘(C) with respect to whom— 
‘‘(i) there is no parent or legal guardian in 

the United States; or 
‘‘(ii) no parent or legal guardian in the 

United States is able to provide care and 
physical custody. 

‘‘(52) The term ‘unaccompanied refugee 
children’ means persons described in para-
graph (42) who— 

‘‘(A) have not attained the age of 18; and 
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CONGRESSIONAL RECORD — SENATE S3853 May 2, 2002 
‘‘(B) with respect to whom there are no 

parents or legal guardians available to pro-
vide care and physical custody.’’. 

Subtitle A—Structural Changes 
SEC. 311. ESTABLISHMENT OF THE OFFICE OF 

CHILDREN’S SERVICES. 
(a) ESTABLISHMENT.— 
(1) PROHIBITED WITHIN INS.—There is estab-

lished within the Department of Justice the 
Office of Children’s Services. The Office shall 
not be an office within the Immigration and 
Naturalization Service. 

(2) COMPONENTS.—The Office shall include 
such other components, staff, and resources 
as the Attorney General may determine nec-
essary to carry out this title. 

(b) TRANSFER OF FUNCTIONS.— 
(1) IN GENERAL.—All functions with respect 

to the care and custody of unaccompanied 
alien children under the immigration laws of 
the United States vested by statute in, or ex-
ercised by, the Commissioner of Immigration 
and Naturalization (or any officer, employee, 
or component thereof), immediately prior to 
the effective date of this subtitle, are trans-
ferred to the Office under the general author-
ity of the Attorney General. 

(2) RESPONSIBILITIES OF THE OFFICE.—The 
Office shall be responsible for coordinating 
and implementing law and policy for unac-
companied alien children who come into the 
custody of the Department of Justice. 

(c) DIRECTOR OF THE OFFICE OF CHILDREN’S 
SERVICES.— 

(1) IN GENERAL.—The Office shall be headed 
by a Director of Children’s Services, who 
shall be appointed by and report directly to 
the Attorney General or his designee, if the 
designee is at a level no lower than Associate 
Attorney General. 

(2) COMPENSATION AT LEVEL IV OF EXECU-
TIVE SCHEDULE.—Section 5315 of title 5, 
United States Code, is amended by adding at 
the end the following: 

‘‘Director of the Office of Children’s Serv-
ices, Department of Justice.’’. 

(3) DUTIES.—The Director shall be respon-
sible for— 

(A) ensuring that the best interests of the 
child are considered in decisions and actions 
relating to the care and placement of an un-
accompanied alien child; 

(B) making placement, release, and deten-
tion determinations for all unaccompanied 
alien children in the custody of the Office; 

(C) implementing the placement, release, 
and detention determinations made by the 
Office; 

(D) coordinating and implementing law 
and policy for unaccompanied alien children 
who come into the custody of the Depart-
ment of Justice; 

(E) convening, in the absence of the Attor-
ney General, the Interagency Task Force on 
Unaccompanied Alien Children established 
in section 312; 

(F) identifying a sufficient number of 
qualified persons, entities, and facilities to 
house unaccompanied alien children in ac-
cordance with sections 322 and 323; 

(G) overseeing the persons, entities, and fa-
cilities described in sections 322 and 323 to 
ensure their compliance with such provi-
sions; 

(H) compiling, updating, and publishing at 
least annually a State-by-State list of pro-
fessionals or other entities qualified to con-
tract with the Office to provide the services 
described in sections 331 and 332; 

(I) maintaining statistical information and 
other data on unaccompanied alien children 
in the Office’s custody and care, which shall 
include— 

(i) biographical information such as the 
child’s name, gender, date of birth, country 
of birth, and country of habitual residence; 

(ii) the date on which the child came into 
the custody of— 

(I) the Department of Justice (other than 
as described in subclause (II) or (III); 

(II) the Service; or 
(III) the Office; 
(iii) information relating to the custody, 

detention, release, and repatriation of unac-
companied alien children who have been in 
the custody of the Office; 

(iv) in any case in which the child is placed 
in detention, an explanation relating to the 
detention; and 

(v) the disposition of any actions in which 
the child is the subject; 

(J) collecting and compiling statistical in-
formation from the Service, including Bor-
der Patrol and inspections officers, on the 
unaccompanied alien children with whom 
they come into contact; and 

(K) conducting investigations and inspec-
tions of facilities and other entities in which 
unaccompanied alien children reside. 

(4) DUTIES WITH RESPECT TO FOSTER CARE.— 
In carrying out the duties described in para-
graph (3)(F), the Director shall assess the ex-
tent to which the refugee children foster 
care system utilized pursuant to section 
412(d)(2) of the Immigration and Nationality 
Act can feasibly be expanded for the place-
ment of unaccompanied alien children. 

(5) POWERS.—In carrying out the duties 
specified in paragraph (3), the Director shall 
have the power to— 

(A) contract with service providers to per-
form the services described in sections 322, 
323, 331, and 332; and 

(B) compel compliance with the terms and 
conditions set forth in section 323, including 
the power to terminate the contracts of pro-
viders that are not in compliance with such 
conditions and reassign any unaccompanied 
alien child to a similar facility that is in 
compliance with such section. 

(d) NO EFFECT ON INS, EOIR, AND DEPART-
MENT OF STATE ADJUDICATORY RESPONSIBIL-
ITIES.—Nothing in this title may be con-
strued to transfer the responsibility for adju-
dicating benefit determinations under the 
Immigration and Nationality Act from the 
authority of any official of the Service, the 
Executive Office of Immigration Review of 
the Department of Justice, or the Depart-
ment of State. 
SEC. 312. ESTABLISHMENT OF INTERAGENCY 

TASK FORCE ON UNACCOMPANIED 
ALIEN CHILDREN. 

(a) ESTABLISHMENT.—There is established 
an Interagency Task Force on Unaccom-
panied Alien Children. 

(b) COMPOSITION.—The Task Force shall 
consist of the following members: 

(1) The Attorney General. 
(2) The Commissioner of Immigration and 

Naturalization. 
(3) The Assistant Secretary of State for 

Population, Refugees, and Migration. 
(4) The Director of the Office of Refugee 

Resettlement of the Department of Health 
and Human Services. 

(5) The Director. 
(6) Such other officials in the executive 

branch of Government as may be designated 
by the President. 

(c) CHAIRMAN.—The Task Force shall be 
chaired by the Attorney General. 

(d) ACTIVITIES OF THE TASK FORCE.—In con-
sultation with nongovernmental organiza-
tions, the Task Force shall— 

(1) measure and evaluate the progress of 
the United States in treating unaccompanied 
alien children in United States custody; and 

(2) expand interagency procedures to col-
lect and organize data, including significant 
research and resource information on the 
needs and treatment of unaccompanied alien 
children in the custody of the United States 
Government. 
SEC. 313. EFFECTIVE DATE. 

This subtitle shall take effect 180 days 
after the date of enactment of this Act. 

Subtitle B—Custody, Release, Family 
Reunification, and Detention 

SEC. 321. PROCEDURES WHEN ENCOUNTERING 
UNACCOMPANIED ALIEN CHILDREN. 

(a) UNACCOMPANIED CHILDREN FOUND ALONG 
THE UNITED STATES BORDER OR AT UNITED 
STATES PORTS OF ENTRY.— 

(1) IN GENERAL.—Subject to paragraph (2), 
if an immigration officer finds an unaccom-
panied alien child who is described in para-
graph (2) at a land border or port of entry of 
the United States and determines that such 
child is inadmissible under the Immigration 
and Nationality Act, the officer shall— 

(A) permit such child to withdraw the 
child’s application for admission pursuant to 
section 235(a)(4) of the Immigration and Na-
tionality Act; and 

(B) remove such child from the United 
States. 

(2) SPECIAL RULE FOR CONTIGUOUS COUN-
TRIES.— 

(A) IN GENERAL.—Any child who is a na-
tional or habitual resident of a country that 
is contiguous with the United States and 
that has an agreement in writing with the 
United States providing for the safe return 
and orderly repatriation of unaccompanied 
alien children who are nationals or habitual 
residents of such country shall be treated in 
accordance with paragraph (1), unless a de-
termination is made on a case-by-case basis 
that— 

(i) such child has a fear of returning to the 
child’s country of nationality or country of 
last habitual residence owing to a fear of 
persecution; 

(ii) the return of such child to the child’s 
country of nationality or country of last ha-
bitual residence would endanger the life or 
safety of such child; or 

(iii) the child cannot make an independent 
decision to withdraw the child’s application 
for admission due to age or other lack of ca-
pacity. 

(B) RIGHT OF CONSULTATION.—Any child de-
scribed in subparagraph (A) shall have the 
right to consult with a consular officer from 
the child’s country of nationality or country 
of last habitual residence prior to repatri-
ation, as well as consult with the Office, 
telephonically, and such child shall be in-
formed of that right. 

(3) RULE FOR APPREHENSIONS AT THE BOR-
DER.—The custody of unaccompanied alien 
children not described in paragraph (2) who 
are apprehended at the border of the United 
States or at a United States port of entry 
shall be treated in accordance with the pro-
visions of subsection (b). 

(b) CUSTODY OF UNACCOMPANIED ALIEN 
CHILDREN FOUND IN THE INTERIOR OF THE 
UNITED STATES.— 

(1) ESTABLISHMENT OF JURISDICTION.— 
(A) IN GENERAL.—Except as otherwise pro-

vided in subsection (a) and subparagraph (B), 
the custody of all unaccompanied alien chil-
dren, including responsibility for their de-
tention, where appropriate, shall be under 
the jurisdiction of the Office. 

(B) EXCEPTION FOR CHILDREN WHO HAVE COM-
MITTED CRIMES.—Notwithstanding subpara-
graph (A), the Service shall retain or assume 
the custody and care of any unaccompanied 
alien child who— 

(i) has been charged with any felony, ex-
cluding offenses proscribed by the Immigra-
tion and Nationality Act, while such charges 
are pending; or 

(ii) has been convicted of any such felony. 
(2) NOTIFICATION.—Upon apprehension of an 

unaccompanied alien child, the Attorney 
General shall promptly notify the Office. 

(3) TRANSFER OF UNACCOMPANIED ALIEN 
CHILDREN.— 

(A) TRANSFER TO THE OFFICE.—Not later 
than 72 hours after apprehension of an unac-
companied alien child, the care and custody 
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of such children not described in paragraph 
(1)(B) shall be transferred to the Office. 

(B) TRANSFER OF CHILDREN WHO HAVE COM-
MITTED CRIMES.—Upon determining that a 
child in the custody of the Office is described 
in paragraph (1)(B), the Director shall 
promptly make arrangements to transfer the 
care and custody of such child to the Serv-
ice. 

(c) AGE DETERMINATIONS.—In any case in 
which the age of an alien is in question and 
the resolution of questions about such 
alien’s age would affect the alien’s eligibility 
for treatment under the provisions of this 
title, a determination of whether such alien 
meets the age requirements of this title shall 
be made in accordance with the provisions of 
section 325. 
SEC. 322. FAMILY REUNIFICATION FOR UNAC-

COMPANIED ALIEN CHILDREN WITH 
RELATIVES IN THE UNITED STATES. 

(a) PLACEMENT AUTHORITY.— 
(1) ORDER OF PREFERENCE.—Subject to the 

Attorney General’s discretion under para-
graph (4) and section 323(a)(2), an unaccom-
panied alien child in the custody of the Of-
fice shall be promptly placed with one of the 
following individuals in the following order 
of preference: 

(A) A parent who seeks to establish cus-
tody, as described in paragraph (3)(A). 

(B) A legal guardian who seeks to establish 
custody, as described in paragraph (3)(A). 

(C) An adult relative. 
(D) An entity designated by the parent or 

legal guardian that is capable and willing to 
care for the child’s well-being. 

(E) A State-licensed juvenile shelter, group 
home, or foster home willing to accept legal 
custody of the child. 

(F) A qualified adult or entity seeking cus-
tody of the child when it appears that there 
is no other likely alternative to long-term 
detention and family reunification does not 
appear to be a reasonable alternative. For 
purposes of this subparagraph, the qualifica-
tion of the adult or entity shall be decided 
by the Office. 

(2) HOME STUDY.—Notwithstanding the pro-
visions of paragraph (1), no unaccompanied 
alien child shall be placed with a person or 
entity unless a valid home-study conducted 
by an agency of the State of the child’s pro-
posed residence, by an agency authorized by 
that State to conduct such a study, or by an 
appropriate voluntary agency contracted 
with the Office to conduct such studies has 
found that the person or entity is capable of 
providing for the child’s physical and mental 
well-being. 

(3) RIGHT OF PARENT OR LEGAL GUARDIAN TO 
CUSTODY OF UNACCOMPANIED ALIEN CHILD.— 

(A) PLACEMENT WITH PARENT OR LEGAL 
GUARDIAN.—If an unaccompanied alien child 
is placed with any person or entity other 
than a parent or legal guardian, but subse-
quent to that placement a parent or legal 
guardian seeks to establish custody, the Di-
rector shall assess the suitability of placing 
the child with the parent or legal guardian 
and shall make a written determination on 
the child’s placement within 30 days. 

(B) RULE OF CONSTRUCTION.—Nothing in 
this title shall be construed to— 

(i) supersede obligations under any treaty 
or other international agreement to which 
the United States is a party, including The 
Hague Convention on the Civil Aspects of 
International Child Abduction, the Vienna 
Declaration and Programme of Action, and 
the Declaration of the Rights of the Child; or 

(ii) limit any right or remedy under such 
international agreement. 

(4) PROTECTION FROM SMUGGLERS AND TRAF-
FICKERS.—The Director shall take steps to 
ensure that unaccompanied alien children 
are protected from smugglers, traffickers, or 
others seeking to victimize or otherwise en-

gage such children in criminal, harmful, or 
exploitative activity. 

(5) GRANTS AND CONTRACTS.—Subject to the 
availability of appropriations, the Director 
is authorized to make grants to, and enter 
into contracts with, voluntary agencies to 
carry out the provisions of this section. 

(6) REIMBURSEMENT OF STATE EXPENSES.— 
Subject to the availability of appropriations, 
the Director is authorized to reimburse 
States for any expenses they incur in pro-
viding assistance to unaccompanied alien 
children who are served pursuant to this 
title. 

(b) CONFIDENTIALITY.—All information ob-
tained by the Office relating to the immigra-
tion status of a person listed in subsection 
(a) shall remain confidential and may be 
used only for the purposes of determining 
such person’s qualifications under subsection 
(a)(1). 
SEC. 323. APPROPRIATE CONDITIONS FOR DE-

TENTION OF UNACCOMPANIED 
ALIEN CHILDREN. 

(a) STANDARDS FOR PLACEMENT.— 
(1) PROHIBITION OF DETENTION IN CERTAIN 

FACILITIES.—Except as provided in paragraph 
(2), an unaccompanied alien child shall not 
be placed in an adult detention facility or a 
facility housing delinquent children. 

(2) DETENTION IN APPROPRIATE FACILITIES.— 
An unaccompanied alien child who has ex-
hibited a violent or criminal behavior that 
endangers others may be detained in condi-
tions appropriate to the behavior in a facil-
ity appropriate for delinquent children. 

(3) STATE LICENSURE.—In the case of a 
placement of a child with an entity described 
in section 322(a)(1)(E), the entity must be li-
censed by an appropriate State agency to 
provide residential, group, child welfare, or 
foster care services for dependent children. 

(4) CONDITIONS OF DETENTION.— 
(A) IN GENERAL.—At a minimum, the At-

torney General shall promulgate regulations 
incorporating standards for conditions of de-
tention in such placements that provide 
for— 

(i) educational services appropriate to the 
child; 

(ii) medical care; 
(iii) mental health care, including treat-

ment of trauma; 
(iv) access to telephones; 
(v) access to legal services; 
(vi) access to interpreters; 
(vii) supervision by professionals trained in 

the care of children, taking into account the 
special cultural, linguistic, and experiential 
needs of children in immigration pro-
ceedings; 

(viii) recreational programs and activities; 
(ix) spiritual and religious needs; and 
(x) dietary needs. 
(B) NOTIFICATION OF CHILDREN.—Such regu-

lations shall provide that all children are no-
tified orally and in writing of such stand-
ards. 

(b) PROHIBITION OF CERTAIN PRACTICES.— 
The Director and the Commissioner of Immi-
gration and Naturalization shall develop pro-
cedures prohibiting the unreasonable use 
of— 

(1) shackling, handcuffing, or other re-
straints on children; 

(2) solitary confinement; or 
(3) pat or strip searches. 
(c) RULE OF CONSTRUCTION.—Nothing in 

this section shall be construed to supersede 
procedures favoring release of children to ap-
propriate adults or entities or placement in 
the least secure setting possible, as defined 
in the Stipulated Settlement Agreement 
under Flores v. Reno. 
SEC. 324. REPATRIATED UNACCOMPANIED ALIEN 

CHILDREN. 
(a) COUNTRY CONDITIONS.— 
(1) SENSE OF CONGRESS.—It is the sense of 

Congress that, to the extent consistent with 

the treaties and other international agree-
ments to which the United States is a party 
and to the extent practicable, the United 
States Government should undertake efforts 
to ensure that it does not repatriate children 
in its custody into settings that would 
threaten the life and safety of such children. 

(2) ASSESSMENT OF CONDITIONS.— 
(A) IN GENERAL.—In carrying out repatri-

ations of unaccompanied alien children, the 
Office shall conduct assessments of country 
conditions to determine the extent to which 
the country to which a child is being repatri-
ated has a child welfare system capable of 
ensuring the child’s well being. 

(B) FACTORS FOR ASSESSMENT.—In assessing 
country conditions, the Office shall, to the 
maximum extent practicable, examine the 
conditions specific to the locale of the 
child’s repatriation. 

(b) REPORT ON REPATRIATION OF UNACCOM-
PANIED ALIEN CHILDREN.—Beginning not 
later than 18 months after the date of enact-
ment of this Act, and annually thereafter, 
the Director shall submit a report to the Ju-
diciary Committees of the House of Rep-
resentatives and Senate on the Director’s ef-
forts to repatriate unaccompanied alien chil-
dren. Such report shall include at a min-
imum the following information: 

(1) The number of unaccompanied alien 
children ordered removed and the number of 
such children actually removed from the 
United States. 

(2) A description of the type of immigra-
tion relief sought and denied to such chil-
dren. 

(3) A statement of the nationalities, ages, 
and gender of such children. 

(4) A description of the procedures used to 
effect the removal of such children from the 
United States. 

(5) A description of steps taken to ensure 
that such children were safely and humanely 
repatriated to their country of origin. 

(6) Any information gathered in assess-
ments of country and local conditions pursu-
ant to subsection (a)(2). 
SEC. 325. ESTABLISHING THE AGE OF AN UNAC-

COMPANIED ALIEN CHILD. 
The Director shall develop procedures that 

permit the presentation and consideration of 
a variety of forms of evidence, including tes-
timony of a child and other persons, to de-
termine an unaccompanied alien child’s age 
for purposes of placement, custody, parole, 
and detention. Such procedures shall allow 
the appeal of a determination to an immi-
gration judge. Radiographs shall not be the 
sole means of determining age. 
SEC. 326. EFFECTIVE DATE. 

This subtitle shall take effect 180 days 
after the date of enactment of this Act. 
Subtitle C—Access by Unaccompanied Alien 

Children to Guardians Ad Litem and Counsel 
SEC. 331. RIGHT OF UNACCOMPANIED ALIEN 

CHILDREN TO GUARDIANS AD 
LITEM. 

(a) GUARDIAN AD LITEM.— 
(1) APPOINTMENT.—The Director shall ap-

point a guardian ad litem who meets the 
qualifications described in paragraph (2) for 
each unaccompanied alien child in the cus-
tody of the Office not later than 72 hours 
after the Office assumes physical or con-
structive custody of such child. The Director 
is encouraged, wherever practicable, to con-
tract with a voluntary agency for the selec-
tion of an individual to be appointed as a 
guardian ad litem under this paragraph. 

(2) QUALIFICATIONS OF GUARDIAN AD 
LITEM.— 

(A) IN GENERAL.—No person shall serve as a 
guardian ad litem who is not— 

(i) a child welfare professional or other in-
dividual who has received training in child 
welfare matters; and 
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(ii) possessing of special training on the 

nature of problems encountered by unaccom-
panied alien children. 

(B) PROHIBITION.—A guardian ad litem 
shall not be an employee of the Service. 

(3) DUTIES.—The guardian ad litem shall— 
(A) conduct interviews with the child in a 

manner that is appropriate, taking into ac-
count the child’s age; 

(B) investigate the facts and circumstances 
relevant to such child’s presence in the 
United States, including facts and cir-
cumstances arising in the country of the 
child’s nationality or last habitual residence 
and facts and circumstances arising subse-
quent to the child’s departure from such 
country; 

(C) work with counsel to identify the 
child’s eligibility for relief from removal or 
voluntary departure by sharing with counsel 
information collected under subparagraph 
(B); 

(D) develop recommendations on issues rel-
ative to the child’s custody, detention, re-
lease, and repatriation; 

(E) ensure that the child’s best interests 
are promoted while the child participates in, 
or is subject to, proceedings or actions under 
the Immigration and Nationality Act; 

(F) ensure that the child understands such 
determinations and proceedings; and 

(G) report findings and recommendations 
to the Director and to the Executive Office 
of Immigration Review. 

(4) TERMINATION OF APPOINTMENT.—The 
guardian ad litem shall carry out the duties 
described in paragraph (3) until— 

(A) those duties are completed, 
(B) the child departs the United States, 
(C) the child is granted permanent resident 

status in the United States, 
(D) the child attains the age of 18, or 
(E) the child is placed in the custody of a 

parent or legal guardian, 
whichever occurs first. 

(5) POWERS.—The guardian ad litem— 
(A) shall have reasonable access to the 

child, including access while such child is 
being held in detention or in the care of a 
foster family; 

(B) shall be permitted to review all records 
and information relating to such proceedings 
that are not deemed privileged or classified; 

(C) may seek independent evaluations of 
the child; 

(D) shall be notified in advance of all hear-
ings involving the child that are held in con-
nection with proceedings under the Immigra-
tion and Nationality Act, and shall be given 
a reasonable opportunity to be present at 
such hearings; and 

(E) shall be permitted to consult with the 
child during any hearing or interview involv-
ing such child. 

(b) TRAINING.—The Director shall provide 
professional training for all persons serving 
as guardians ad litem under this section in 
the circumstances and conditions that unac-
companied alien children face as well as in 
the various immigration benefits for which 
such a child might be eligible. 
SEC. 332. RIGHT OF UNACCOMPANIED ALIEN 

CHILDREN TO COUNSEL. 

(a) ACCESS TO COUNSEL.— 
(1) IN GENERAL.—The Director shall ensure 

that all unaccompanied alien children in the 
custody of the Office or in the custody of the 
Service who are not described in section 
321(a)(2) shall have competent counsel to rep-
resent them in immigration proceedings or 
matters. 

(2) PRO BONO REPRESENTATION.—To the 
maximum extent practicable, the Director 
shall utilize the services of pro bono attor-
neys who agree to provide representation to 
such children without charge. 

(3) GOVERNMENT FUNDED REPRESENTATION.— 

(A) APPOINTMENT OF COMPETENT COUNSEL.— 
Notwithstanding section 292 of the Immigra-
tion and Nationality Act (8 U.S.C. 1362) or 
any other provision of law, when no com-
petent counsel is available to represent an 
unaccompanied alien child without charge, 
the Director shall appoint competent counsel 
for such child at the expense of the Govern-
ment. 

(B) LIMITATION ON ATTORNEY FEES.—Coun-
sel appointed under subparagraph (A) may 
not be compensated at a rate in excess of the 
rate provided under section 3006A of title 18, 
United States Code. 

(C) AVAILABILITY OF FUNDING.—In carrying 
out this paragraph, the Director may make 
use of funds derived from— 

(i) the premium fee for employment-based 
petitions and applications authorized by sec-
tion 286(u) of the Immigration and Nation-
ality Act (8 U.S.C. 1356(u)); or 

(ii) any other source designated by the At-
torney General from discretionary funds 
available to the Department of Justice. 

(D) ASSUMPTION OF THE COST OF GOVERN-
MENT-PAID COUNSEL.—In the case of a child 
for whom counsel is appointed under sub-
paragraph (A) who is subsequently placed in 
the physical custody of a parent or legal 
guardian, such parent or legal guardian may 
elect to retain the same counsel to continue 
representation of the child, at no expense to 
the Government, beginning on the date that 
the parent or legal guardian assumes phys-
ical custody of the child. 

(4) DEVELOPMENT OF NECESSARY INFRA-
STRUCTURES AND SYSTEMS.—In ensuring that 
legal representation is provided to such chil-
dren, the Director shall develop the nec-
essary mechanisms to identify entities avail-
able to provide such legal assistance and rep-
resentation and to recruit such entities. 

(5) CONTRACTING AND GRANT MAKING AU-
THORITY.— 

(A) IN GENERAL.—Subject to the avail-
ability of appropriations, the Director shall 
enter into contracts with or make grants to 
national nonprofit agencies with relevant ex-
pertise in the delivery of immigration-re-
lated legal services to children in order to 
carry out this subsection. 

(B) INELIGIBILITY FOR GRANTS AND CON-
TRACTS.—In making grants and entering into 
contracts with such agencies, the Director 
shall ensure that no such agency is— 

(i) a grantee or contractee for services pro-
vided under section 322 or 331; and 

(ii) simultaneously a grantee or contractee 
for services provided under subparagraph (A). 

(b) REQUIREMENT OF LEGAL REPRESENTA-
TION.—The Director shall ensure that all un-
accompanied alien children have legal rep-
resentation within 7 days of the child coming 
into the custody of the Department of Jus-
tice. 

(c) DUTIES.—Counsel shall represent the 
unaccompanied alien child all proceedings 
and actions relating to the child’s immigra-
tion status or other actions involving the 
Service and appear in person for all indi-
vidual merits hearings before the Executive 
Office for Immigration Review and inter-
views involving the Service. 

(d) ACCESS TO CHILD.— 
(1) IN GENERAL.—Counsel shall have reason-

able access to the unaccompanied alien 
child, including access while the child is 
being held in detention, in the care of a fos-
ter family, or in any other setting that has 
been determined by the Office. 

(2) RESTRICTION ON TRANSFERS.—Absent 
compelling and unusual circumstances, no 
child who is represented by counsel shall be 
transferred from the child’s placement to an-
other placement unless advance notice of at 
least 24 hours is made to counsel of such 
transfer. 

(e) TERMINATION OF APPOINTMENT.—Counsel 
shall carry out the duties described in sub-
section (c) until— 

(1) those duties are completed, 
(2) the child departs the United States, 
(3) the child is granted withholding of re-

moval under section 241(b)(3) of the Immigra-
tion and Nationality Act, 

(4) the child is granted protection under 
the Convention Against Torture, 

(5) the child is granted asylum in the 
United States under section 208 of the Immi-
gration and Nationality Act, 

(6) the child is granted permanent resident 
status in the United States, or 

(7) the child attains 18 years of age, 
whichever occurs first. 

(f) NOTICE TO COUNSEL DURING IMMIGRATION 
PROCEEDINGS.— 

(1) IN GENERAL.—Except when otherwise re-
quired in an emergency situation involving 
the physical safety of the child, counsel shall 
be given prompt and adequate notice of all 
immigration matters affecting or involving 
an unaccompanied alien child, including ad-
judications, proceedings, and processing, be-
fore such actions are taken. 

(2) OPPORTUNITY TO CONSULT WITH COUN-
SEL.—An unaccompanied alien child in the 
custody of the Office may not give consent 
to any immigration action, including con-
senting to voluntary departure, unless first 
afforded an opportunity to consult with 
counsel. 

(g) ACCESS TO RECOMMENDATIONS OF GUARD-
IAN AD LITEM.—Counsel shall be afforded an 
opportunity to review the recommendation 
by the guardian ad litem affecting or involv-
ing a client who is an unaccompanied alien 
child. 
SEC. 333. TRANSITIONAL PILOT PROGRAM. 

(a) IN GENERAL.—Not later than 90 days 
after the date of enactment of this Act, the 
Attorney General shall establish and begin 
to carry out a transitional pilot program (in 
this section referred to as the ‘‘pilot pro-
gram’’) of not more than 90 days in duration 
to test the implementation of the guardian 
ad litem provisions in section 331 and the 
counsel provisions in section 332(a)(3). 

(b) PURPOSE.—The purpose of the pilot pro-
gram is to study and assess the most effi-
cient and cost-effective means of imple-
menting the guardian ad litem provisions in 
section 331 and the counsel provisions in sec-
tion 332(a)(3) on a nationwide basis. 

(c) SCOPE OF PROGRAM.— 
(1) IN GENERAL.—The Attorney General 

shall select three sites in which to operate 
the pilot program, including at least one se-
cure facility and at least one shelter care fa-
cility. 

(2) ELIGIBILITY OF SITES.—To the maximum 
extent practicable, each such site should 
have— 

(A) at least 25 children held in immigration 
custody at any given time; and 

(B) an existing pro bono legal representa-
tion program for such children. 

(d) REFERENCES TO DIRECTOR.—For the pur-
pose of operating the pilot program, to the 
extent that such program is operating prior 
to the designation of a Director, the Attor-
ney General may designate any officer with-
in the Department of Justice to perform the 
functions of the Director, if that officer is 
not an employee of the Immigration and 
Naturalization Service. 

(e) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated such 
sums as may be necessary to operate the 
pilot program. 
SEC. 334. EFFECTIVE DATE; APPLICABILITY. 

(a) EFFECTIVE DATE.— 
(1) IN GENERAL.—Except as provided in 

paragraph (2), this subtitle shall take effect 
180 days after the date of enactment of this 
Act. 
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(2) EXCEPTIONS.—Sections 331 and 332(a)(3) 

shall take effect 270 days after the date of 
enactment of this Act. 

(b) APPLICABILITY.—The provisions of this 
subtitle shall apply to all unaccompanied 
alien children in the custody of the Depart-
ment of Justice on, before, or after the date 
of enactment of this Act. 

Subtitle D—Strengthening Policies for 
Permanent Protection of Alien Children 

SEC. 341. SPECIAL IMMIGRANT JUVENILE VISA. 
(a) J VISA.—Section 101(a)(27)(J) (8 U.S.C. 

1101(a)(27)(J)) is amended to read as follows: 
‘‘(J) an immigrant under the age of 18 on 

the date of application who is present in the 
United States— 

‘‘(i) who has been declared dependent on a 
juvenile court located in the United States 
or whom such a court has legally committed 
to, or placed under the custody of, a depart-
ment or agency of a State, or an individual 
or entity appointed by a State, and who has 
been deemed eligible by that court for long- 
term foster care due to abuse, neglect, or 
abandonment, or a similar basis found under 
State law; 

‘‘(ii) for whom it has been determined in 
administrative or judicial proceedings that 
it would not be in the alien’s best interest to 
be returned to the alien’s or parent’s pre-
vious country of nationality or country of 
last habitual residence; and 

‘‘(iii) for whom the Office of Children’s 
Services of the Department of Justice has 
certified to the Commissioner that the clas-
sification of an alien as a special immigrant 
under this subparagraph has not been made 
solely to provide an immigration benefit to 
that alien; 

except that no natural parent or prior adop-
tive parent of any alien provided special im-
migrant status under this subparagraph 
shall thereafter, by virtue of such parentage, 
be accorded any right, privilege, or status 
under this Act;’’. 

(b) ADJUSTMENT OF STATUS.—Section 
245(h)(2) (8 U.S.C. 1255(h)(2)) is amended— 

(1) by amending subparagraph (A) to read 
as follows: 

‘‘(A) paragraphs (1), (4), (5), (6), and (7)(A) 
of section 212(a) shall not apply,’’; 

(2) in subparagraph (B), by striking the pe-
riod and inserting ‘‘, and’’; and 

(3) by adding at the end the following new 
subparagraph: 

‘‘(C) the Attorney General may waive para-
graphs (2)(A) and (2)(B) in the case of an of-
fense which arose as a consequence of the 
child being unaccompanied.’’. 

(c) ELIGIBILITY FOR ASSISTANCE.—A child 
who has been granted relief under section 
101(a)(27)(J) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(27)(J)), as amended 
by subsection (a), and who is in the custody 
of a State shall be eligible for all funds made 
available under section 412(d) of such Act. 
SEC. 342. TRAINING FOR OFFICIALS AND CER-

TAIN PRIVATE PARTIES WHO COME 
INTO CONTACT WITH UNACCOM-
PANIED ALIEN CHILDREN. 

(a) TRAINING OF STATE AND LOCAL OFFI-
CIALS AND CERTAIN PRIVATE PARTIES.—The 
Attorney General, acting jointly with the 
Secretary of Health and Human Services, 
shall provide appropriate training to be 
available to State and county officials, child 
welfare specialists, teachers, public counsel, 
and juvenile judges who come into contact 
with unaccompanied alien children. The 
training shall provide education on the proc-
esses pertaining to unaccompanied alien 
children with pending immigration status 
and on the forms of relief potentially avail-
able. The Director shall be responsible for es-
tablishing a core curriculum that can be in-
corporated into currently existing education, 
training, or orientation modules or formats 

that are currently used by these profes-
sionals. 

(b) TRAINING OF INS PERSONNEL.—The At-
torney General shall provide specialized 
training to all personnel of the Service who 
come into contact with unaccompanied alien 
children. In the case of Border Patrol agents 
and immigration inspectors, such training 
shall include specific training on identifying 
children at the United States border or at 
United States ports of entry who have been 
victimized by smugglers or traffickers, and 
children for whom asylum or special immi-
grant relief may be appropriate, including 
children described in section 321(a)(2). 
SEC. 343. EFFECTIVE DATES. 

The amendment made by section 341 shall 
apply to all eligible children who were in the 
United States before, on, or after the date of 
enactment of this Act. 

Subtitle E—Children Refugee and Asylum 
Seekers 

SEC. 351. GUIDELINES FOR CHILDREN’S ASYLUM 
CLAIMS. 

(a) SENSE OF CONGRESS.—Congress com-
mends the Service for its issuance of its 
‘‘Guidelines for Children’s Asylum Claims’’, 
dated December 1998, and encourages and 
supports the Service’s implementation of 
such guidelines in an effort to facilitate the 
handling of children’s asylum claims. Con-
gress calls upon the Executive Office for Im-
migration Review of the Department of Jus-
tice to adopt the ‘‘Guidelines for Children’s 
Asylum Claims’’ in its handling of children’s 
asylum claims before immigration judges 
and the Board of Immigration Appeals. 

(b) TRAINING.—The Attorney General shall 
provide periodic comprehensive training 
under the ‘‘Guidelines for Children’s Asylum 
Claims’’ to asylum officers, immigration 
judges, members of the Board of Immigra-
tion Appeals, and immigration officers who 
have contact with children in order to famil-
iarize and sensitize such officers to the needs 
of children asylum seekers. Voluntary agen-
cies shall be allowed to assist in such train-
ing. 
SEC. 352. EXCEPTIONS FOR UNACCOMPANIED 

ALIEN CHILDREN IN ASYLUM AND 
REFUGEE-LIKE CIRCUMSTANCES. 

(a) EXCEPTION FROM EXPEDITED REMOVAL.— 
Section 235(b)(1)(F) (8 U.S.C. 1225(b)(1)(F)) is 
amended by striking ‘‘an alien’’ and insert-
ing ‘‘unaccompanied alien child or an alien’’. 

(b) EXCEPTION FROM TIME LIMIT FOR FILING 
ASYLUM APPLICATION.—Section 208(a)(2) (8 
U.S.C. 1158(a)(2)) is amended by adding at the 
end the following new subparagraph: 

‘‘(E) Subparagraphs (A) and (B) shall not 
apply to an unaccompanied alien child.’’. 
SEC. 353. UNACCOMPANIED REFUGEE CHILDREN. 

(a) IDENTIFYING UNACCOMPANIED REFUGEE 
CHILDREN.—Section 207(e) (8 U.S.C. 1157(e)) is 
amended— 

(1) by redesignating paragraphs (3), (4), (5), 
(6), and (7) as paragraphs (4), (5), (6), (7), and 
(8), respectively; and 

(2) by inserting after paragraph (2) the fol-
lowing new paragraph: 

‘‘(3) An analysis of the worldwide situation 
faced by unaccompanied refugee children, by 
region. Such analysis shall include an assess-
ment of— 

‘‘(A) the number of unaccompanied refugee 
children, by region; 

‘‘(B) the capacity of the Department of 
State to identify such refugees; 

‘‘(C) the capacity of the international com-
munity to care for and protect such refugees; 

‘‘(D) the capacity of the voluntary agency 
community to resettle such refugees in the 
United States; 

‘‘(E) the degree to which the United States 
plans to resettle such refugees in the United 
States in the coming fiscal year; and 

‘‘(F) the fate that will befall such unac-
companied refugee children for whom reset-

tlement in the United States is not pos-
sible.’’. 

(b) TRAINING ON THE NEEDS OF UNACCOM-
PANIED REFUGEE CHILDREN.—Section 207(f)(2) 
(8 U.S.C. 1157(f)(2)) is amended by— 

(1) striking ‘‘and’’ after ‘‘countries,’’; and 
(2) inserting before the period at the end 

the following: ‘‘, and instruction on the 
needs of unaccompanied refugee children’’. 

Subtitle F—Authorization of Appropriations 

SEC. 361. AUTHORIZATION OF APPROPRIATIONS. 

(a) IN GENERAL.—There are authorized to 
be appropriated such sums as may be nec-
essary to carry out the provisions of this 
title. 

(b) AVAILABILITY OF FUNDS.—Amounts ap-
propriated pursuant to subsection (a) are au-
thorized to remain available until expended. 

TITLE IV—MISCELLANEOUS PROVISIONS 

SEC. 401. FUNDING ADJUDICATION AND NATU-
RALIZATION SERVICES. 

(a) LEVEL OF FEES.—Section 286(m) of the 
Immigration and Nationality Act (8 U.S.C. 
1356(m)) is amended by striking ‘‘services, in-
cluding the costs of similar services provided 
without charge to asylum applicants or 
other immigrants’’ and inserting ‘‘services’’. 

(b) USE OF FEES.— 
(1) IN GENERAL.—Each fee collected for the 

provision of an adjudication or naturaliza-
tion service shall be used only to fund adju-
dication or naturalization services or, sub-
ject to the availability of funds provided pur-
suant to subsection (c), costs of similar serv-
ices provided without charge to asylum and 
refugee applicants. 

(2) PROHIBITION.—No fee may be used to 
fund adjudication- or naturalization-related 
audits that are not regularly conducted in 
the normal course of operation. 

(c) REFUGEE AND ASYLUM ADJUDICATION 
SERVICES.— 

(1) AUTHORIZATION OF APPROPRIATIONS.—In 
addition to such sums as may be otherwise 
available for such purposes, there are au-
thorized to be appropriated such sums as 
may be necessary to carry out the provisions 
of sections 207 through 209 of the Immigra-
tion and Nationality Act. 

(2) AVAILABILITY OF FUNDS.—Funds appro-
priated pursuant to paragraph (1) are author-
ized to remain available until expended. 

(d) SEPARATION OF FUNDING.— 
(1) IN GENERAL.—There shall be established 

separate accounts in the Treasury of the 
United States for appropriated funds and 
other collections available for the Bureau of 
Immigration Services and Adjudications and 
the Bureau of Enforcement and Border Af-
fairs. 

(2) FEES.—Fees imposed for a particular 
service, application, or benefit shall be de-
posited into the account established under 
paragraph (1) that is for the bureau with ju-
risdiction over the function to which the fee 
relates. 

(3) FEES NOT TRANSFERABLE.—No fee may 
be transferred between the Bureau of Immi-
gration Services and Adjudications and the 
Bureau of Enforcement and Border Affairs 
for purposes not authorized by section 286 of 
the Immigration and Nationality Act, as 
amended by subsection (a). 

(e) AUTHORIZATION OF APPROPRIATIONS FOR 
BACKLOG REDUCTION.— 

(1) IN GENERAL.—There are authorized to be 
appropriated such sums as may be necessary 
for each of the fiscal years 2003 through 2006 
to carry out the Immigration Services and 
Infrastructure Improvement Act of 2000 (title 
II of Public Law 106–313). 

(2) AVAILABILITY OF FUNDS.—Amounts ap-
propriated under paragraph (1) are author-
ized to remain available until expended. 
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(3) INFRASTRUCTURE IMPROVEMENT AC-

COUNT.—Amounts appropriated under para-
graph (1) shall be deposited into the Immi-
gration Services and Infrastructure Improve-
ments Account established by section 
204(a)(2) of title II of Public Law 106–313. 
SEC. 402. APPLICATION OF INTERNET-BASED 

TECHNOLOGIES. 
(a) ESTABLISHMENT OF ON-LINE DATA-

BASE.— 
(1) IN GENERAL.—Not later than one year 

after the date of the enactment of this Act, 
the Director, in consultation with the Tech-
nology Advisory Committee, shall establish 
an Internet-based system that will permit an 
immigrant, nonimmigrant, employer, or 
other person who files with the Attorney 
General any application, petition, or other 
request for any benefit under the immigra-
tion laws of the United States access to on- 
line information about the processing status 
of the application, petition, or other request. 

(2) PRIVACY CONSIDERATIONS.—The Director 
shall consider all applicable privacy issues in 
the establishment of the Internet system de-
scribed in paragraph (1). No personally iden-
tifying information shall be accessible to un-
authorized persons. 

(3) MEANS OF ACCESS.—The on-line informa-
tion under the Internet system described in 
paragraph (1) shall be accessible to other per-
sons described in subsection (a) through a 
personal identification number (PIN) or 
other personalized password. 

(4) PROHIBITION ON FEES.—The Director 
shall not charge any immigrant, non-
immigrant, employer, or other person de-
scribed in subsection (a) a fee for access to 
the information in the database that per-
tains to that person. 

(b) FEASIBILITY STUDY FOR ON-LINE FILING 
AND IMPROVED PROCESSING.— 

(1) ON-LINE FILING.— 
(A) IN GENERAL.—The Director, in con-

sultation with the Technology Advisory 
Committee, shall conduct a study to deter-
mine the feasibility of on-line filing of the 
documents described in subsection (a). 

(B) STUDY ELEMENTS.—The study shall— 
(i) include a review of computerization and 

technology of the Immigration and Natu-
ralization Service (or successor agency) re-
lating to immigration services and the proc-
essing of such documents; 

(ii) include an estimate of the time-frame 
and costs of implementing on-line filing of 
such documents; and 

(iii) consider other factors in imple-
menting such a filing system, including the 
feasibility of the payment of fees on-line. 

(2) REPORT.—Not later than one year after 
the date of the enactment of this Act, the 
Director shall submit to the Committees on 
the Judiciary of the Senate and the House of 
Representatives a report on the findings of 
the study conducted under this subsection. 

(c) TECHNOLOGY ADVISORY COMMITTEE.— 
(1) ESTABLISHMENT.—Not later than 60 days 

after the date of the enactment of this Act, 
the Director shall establish, after consulta-
tion with the Committees on the Judiciary 
of the Senate and the House of Representa-
tives, an advisory committee (in this section 
referred to as the ‘‘Technology Advisory 
Committee’’) to assist the Director in— 

(A) establishing the tracking system under 
subsection (a); and 

(B) conducting the study under subsection 
(b). 

(2) COMPOSITION.—The Technology Advi-
sory Committee shall be composed of— 

(A) experts from the public and private sec-
tor capable of establishing and implementing 
the system in an expeditious manner; and 

(B) representatives of persons or entities 
who may use the tracking system described 
in subsection (a) and the on-line filing sys-
tem described in subsection (b)(1). 

SEC. 403. DEPARTMENT OF STATE STUDY ON 
MATTERS RELATING TO THE EM-
PLOYMENT OF CONSULAR OFFI-
CERS. 

(a) FINDINGS.—Congress finds that— 
(1) consular officers perform an important 

role daily, often under difficult conditions, 
at United States embassies throughout the 
world; and 

(2) many consular officers, who provide the 
first line of defense against the admission of 
undesirable persons into the United States, 
require appropriate training, supervision, 
and opportunities for promotion while per-
forming this critical work. 

(b) STUDY.—The Secretary of State shall 
conduct a study on matters relating to the 
employment of consular officers of the De-
partment of State, including training pro-
motion policies, rotation frequency, level of 
experience and seniority, and level of over-
sight provided by senior personnel. 

(c) REPORT.—Not later than nine months 
after the date of enactment of this Act, the 
Secretary shall submit to the Committee on 
Foreign Relations and the Committee on the 
Judiciary of the Senate and the Committee 
on International Relations and the Com-
mittee on the Judiciary of the House of Rep-
resentatives a report containing— 

(1) the findings of the study conducted 
under subsection (b); and 

(2) recommendations on how to best retain 
consular officers with the level of training 
and expertise in visa issuance appropriate to 
this important function, especially in sen-
sitive, remote, and hostile locations. 
SEC. 404. ALTERNATIVES TO DETENTION OF ASY-

LUM SEEKERS. 
(a) IN GENERAL.—Chapter 4 of title II of the 

Immigration and Nationality Act (8 U.S.C. 
1221 et seq.) is amended by inserting after 
section 236A the following new section: 
‘‘SEC. 236B. ALTERNATIVES TO DETENTION OF 

ASYLUM SEEKERS. 
‘‘(a) DEVELOPMENT OF ALTERNATIVES TO DE-

TENTION.—The Director shall— 
‘‘(1) authorize and promote the utilization 

of alternatives to the detention of asylum 
seekers who do not have nonpolitical crimi-
nal records; and 

‘‘(2) establish conditions for the detention 
of asylum seekers that ensure a safe and hu-
mane environment. 

‘‘(b) SPECIFIC ALTERNATIVES FOR CONSIDER-
ATION.—The Director shall consider the fol-
lowing specific alternatives to the detention 
of asylum seekers described in subsection 
(a): 

‘‘(1) Parole from detention. 
‘‘(2) For individuals not otherwise qualified 

for parole under paragraph (1), parole with 
appearance assistance provided by private 
nonprofit voluntary agencies with expertise 
in the legal and social needs of asylum seek-
ers. 

‘‘(3) For individuals not otherwise qualified 
for parole under paragraph (1) or (2), non-se-
cure shelter care or group homes operated by 
private nonprofit voluntary agencies with 
expertise in the legal and social needs of asy-
lum seekers. 

‘‘(4) Noninstitutional settings for minors 
such as foster care or group homes operated 
by private nonprofit voluntary agencies with 
expertise in the legal and social needs of asy-
lum seekers. 

‘‘(c) REGULATIONS.—The Director shall pro-
mulgate such regulations as may be nec-
essary to carry out this section. 

‘‘(d) DEFINITION.—In this section, the term 
‘‘asylum seeker’’ means any applicant for 
asylum under section 208 or any alien who 
indicates an intention to apply for asylum 
under that section.’’. 

(b) CLERICAL AMENDMENT.—The table of 
contents of the Immigration and Nationality 
Act is amended by inserting after the item 

relating to section 236A the following new 
item: 
‘‘Sec. 236B. Alternatives to detention of asy-

lum seekers.’’. 

Mr. BROWNBACK. Mr. President, the 
attacks of September 11 exposed the 
weaknesses in how we protect our bor-
ders. Terrorists exploited the short-
comings in our immigration system 
and the lack of communication be-
tween the respective agencies that 
might have detected and deterred the 
events of that horrible day. 

At the same time, however, Sep-
tember 11 has also brought out the best 
of this great Nation. As a people and as 
a government, we have united and 
stood firm in support of our freedom 
and our principles. 

Significantly, September 11 has re-
affirmed our Nation’s pride in its im-
migrant roots. We have not lapsed into 
xenophobia, nor have we let terrorism 
cloud our judgment about the value of 
our immigrant neighbors or our visi-
tors. We can take great pride in the 
fact that the Border Security bill 
which this body passed just two weeks 
ago, was intelligent and balanced. We 
were true both to our responsibility to 
protect our great Nation from those 
that mean us harm and our responsi-
bility to keep our country open to 
those who mean us well. 

We need an agency that is likewise 
true to both these missions, an agency 
that can effectively enforce the immi-
gration laws and provide timely and 
competent immigration services. 
Sadly, the Immigration and Natu-
ralization Service has failed to perform 
either mission well, and restructuring 
INS has long been on the legislative 
agenda. While I deeply respect the hard 
work that Commissioner Ziglar has put 
into reforming that agency, the fact is 
that the INS requires more fixes than 
can be done administratively. The fun-
damental problems with the INS com-
pel legislative intervention. 

That is why I am honored to join 
Senator KENNEDY, Senator HATCH, and 
my other colleagues in introducing the 
Immigration Reform, Accountability, 
and Security Enhancement Act of 2002. 
I would like to point out that, as with 
the border security bill, we have a bi-
partisan, balanced, and intelligent bill 
that will deal effectively with the chal-
lenges that face our Nation. I am proud 
to be a part of it. 

By Mr. KENNEDY (for himself 
and Mrs. HUTCHISON): 

S. 2445. A bill to establish a program 
to promote child literacy by making 
books available through early learning, 
child care, literacy, and nutrition pro-
grams, and for other purposes; to the 
Committee on Health, Education, 
Labor, and Pensions. 

Mr. KENNEDY. Mr. President, last 
year we reauthorized the Elementary 
and Secondary Education Act, one of 
the most far reaching education reform 
bills in decades. It was a significant bi-
partisan achievement, but it isn’t 
enough. We must do more to focus on 
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the years leading up to school. Today, 
Senator KAY BAILEY HUTCHISON and I 
are reintroducing the Book Stamp Act 
and looking forward to working in a bi-
partisan manner to improve early 
learning opportunities for our youngest 
children. 

In her statement before the Senate 
Health, Education, Labor, and Pen-
sions Committee, First Lady Laura 
Bush called attention to the problems 
she saw as a teacher. She described 
children who were having difficulties 
learning to read because they had not 
developed the basic building blocks of 
language during their preschool years, 
the building blocks forged through 
reading, language play, and bedtime 
stories. In her words, ‘‘a failure to 
learn to read not only leads to failure 
in school, but portends failure through-
out life.’’ 

It should come as no surprise that 
the foundation for learning and lit-
eracy is laid long before children arrive 
at our public schools. We can’t ignore 
the facts. Each year, millions of chil-
dren enter kindergarten unprepared for 
school. Before the first lessons are 
taught, they are already behind. Low- 
income children are particularly at 
risk of school failure. Children in low- 
income households are less likely than 
their peers to enter school with the 
language skills they need. 

According to the Carnegie Founda-
tion report, ‘‘Ready to Learn: a Man-
date for the Nation,’’ 35 percent of chil-
dren enter kindergarten unprepared to 
learn and most lack the language skills 
that are the prerequisites of literacy 
acquisition. The research also shows 
that children who are placed in reme-
dial reading groups early in school, 
often continue to perform below age 
expectation. Reading failure in school 
constitutes a major disability that con-
tributes to school dropout, juvenile de-
linquency, teen pregnancy, and other 
societal problems. 

In other words, the early childhood 
years are crucial ones for the develop-
ment of literacy. 

There is widespread consensus that 
reading aloud by parents is the single 
most important activity for building 
the knowledge required for eventual 
success in reading. There is a long his-
tory of research linking reading aloud 
by parents with verbal language and 
literacy skills with our children. 

Regardless of culture or wealth, one 
of the most important factors in the 
development of literacy is access to 
books. Students from homes with an 
abundance of books and other language 
activities are substantially better read-
ers than those with few or no reading 
materials. 

Children living in poverty bear a dis-
proportionate burden of early language 
delay as well as later reading dis-
ability. Children from families with 
lower incomes, as a group, receive com-
paratively little stimulation at home. 
As a group, children from low-income 
families grow up with fewer books in 
the home, and are exposed to relatively 
little reading aloud. 

The Book Stamp Act will help rem-
edy this. By providing books to the 
Child Care Resource and Referral Agen-
cies, pediatricians, WIC clinics, and 
child care providers in each commu-
nity, we can get developmentally ap-
propriate books into the hands of low- 
income families. There are over 825 Re-
source and Referral Agencies that will 
provide free books to children enrolled 
in child care programs that serve low 
income families. Each child will re-
ceive at least one book every 6 months 
to take home. 

However, we can’t stop there. It is 
not enough to just give books to the 
children. Since young children cannot 
read to themselves, we must make sure 
that the adults in their lives under-
stand the importance of reading to 
children as young as six months. Train-
ing the parents and the child’s care-
giver about the importance of reading 
is just as critical as getting books into 
homes. Funds set aside by the Book 
Stamp Act will also be used to provide 
such training for parents and care-
givers. 

Funds will be raised through the sale 
of a postage stamp similar to the 
Breast Cancer Stamp. Postal patrons 
may choose to support this program by 
purchasing premium stamps which fea-
ture as early learning character. 

We know what works to combat illit-
eracy. Through the simple act of get-
ting books into the homes of families 
who might not otherwise be able to af-
ford them and by providing simple 
training for parents and caregivers 
about the best ways to read to chil-
dren, we can make an enormous dif-
ference in a short amount of time. I 
ask unanimous consent that the text of 
the bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2445 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Book Stamp 
Act’’. 
SEC. 2. FINDINGS. 

Congress finds the following: 
(1) Literacy is fundamental to all learning. 
(2) Between 40 and 60 percent of the Na-

tion’s children do not read at grade level, 
particularly children in families or school 
districts that are challenged by significant 
financial or social instability. 

(3) Increased investments in child literacy 
are needed to improve opportunities for chil-
dren and the efficacy of the Nation’s edu-
cation investments. 

(4) Increasing access to books in the home 
is an important means of improving child 
literacy, which can be accomplished nation-
ally at modest cost. 

(5) Effective channels for book distribution 
already exist through child care providers, 
hospitals, pediatrician’s offices, entities car-
rying out faith-based programs, and entities 
carrying out early literacy programs. 
SEC. 3. DEFINITIONS. 

In this Act: 
(1) EARLY LEARNING PROGRAM.—The term 

‘‘early learning’’, used with respect to a pro-

gram, means a program of activities de-
signed to facilitate development of cog-
nitive, language, motor, and social-emo-
tional skills in children under age 6 as a 
means of enabling the children to enter 
school ready to learn, such as a Head Start 
or Early Head Start program carried out 
under the Head Start Act (42 U.S.C. 9831 et 
seq.), or a State pre-kindergarten program. 

(2) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Health and Human 
Services. 

(3) STATE.—The term ‘‘State’’ means the 50 
States, the District of Columbia, the Com-
monwealth of Puerto Rico, Guam, the United 
States Virgin Islands, American Samoa, and 
the Commonwealth of the Northern Mariana 
Islands. 

(4) STATE AGENCY.—The term ‘‘State agen-
cy’’ means an agency designated under sec-
tion 658D of the Child Care and Development 
Block Grant Act of 1990 (42 U.S.C. 9858b). 
SEC. 4. GRANTS TO STATE AGENCIES. 

(a) ESTABLISHMENT OF PROGRAM.—The Sec-
retary shall establish and carry out a pro-
gram to promote child literacy and improve 
children’s access to books at home and in 
early learning, child care, literacy, and nu-
trition programs, by making books available 
through early learning programs, child care 
programs, hospital-based or clinic-based lit-
eracy programs, library-based literacy pro-
grams, nutrition programs at clinics de-
scribed in section 6(a)(2)(A)(v), faith-based 
literacy programs, and other literacy pro-
grams. 

(b) GRANTS.— 
(1) IN GENERAL.—In carrying out the pro-

gram, the Secretary shall make grants to 
State agencies from allotments determined 
under paragraph (2). 

(2) ALLOTMENTS.—For each fiscal year, the 
Secretary shall allot to each State an 
amount that bears the same ratio to the 
total of the available funds for the fiscal 
year as the amount the State receives under 
section 658O(b) of the Child Care and Devel-
opment Block Grant Act of 1990 (42 U.S.C. 
9858m(b)) for the fiscal year bears to the 
total amount received by all States under 
that section for the fiscal year. 

(c) APPLICATIONS.—To be eligible to receive 
an allotment under this section, a State 
shall submit an application to the Secretary 
at such time, in such manner, and con-
taining such information as the Secretary 
may require. 

(d) ACCOUNTABILITY.—The provisions of 
sections 658I(b) and 658K(b) of the Child Care 
and Development Block Grant Act of 1990 (42 
U.S.C. 9858g(b), 9858i(b)) shall apply to State 
agencies receiving grants under this Act, ex-
cept that references in those sections— 

(1) to a subchapter shall be considered to 
be references to this Act; and 

(2) to a plan or application shall be consid-
ered to be references to an application sub-
mitted under subsection (c). 

(e) DEFINITION.—In this section, the term 
‘‘available funds’’, used with respect to a fis-
cal year, means the total of— 

(1) the funds made available under section 
417(c)(1) of title 39, United States Code, for 
the fiscal year; and 

(2) the amounts appropriated under section 
9 for the fiscal year. 
SEC. 5. CONTRACTS TO CHILD CARE RESOURCE 

AND 
REFERRAL AGENCIES. 

A State agency that receives a grant under 
section 4 shall use funds made available 
through the grant to enter into contracts 
with local child care resource and referral 
agencies to carry out the activities described 
in section 6. The State agency may reserve 
not more than 3 percent of the funds made 
available through the grant to support a 
public awareness campaign relating to the 
activities. 
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SEC. 6. USE OF FUNDS. 

(a) ACTIVITIES.— 
(1) BOOK PAYMENTS FOR ELIGIBLE PRO-

VIDERS.—A child care resource and referral 
agency that receives a contract under sec-
tion 5 shall use the funds made available 
through the grant to provide payments for 
eligible providers, on the basis of local needs, 
to enable the providers to make books avail-
able to promote child literacy and improve 
children’s access to books at home and in 
early learning, child care, literacy, and nu-
trition programs. 

(2) ELIGIBLE PROVIDERS.—To be eligible to 
receive a payment under paragraph (1), a 
provider shall— 

(A)(i) be a center-based child care provider, 
a group home child care provider, or a family 
child care provider, described in section 
658P(5)(A) of the Child Care and Development 
Block Grant Act of 1990 (42 U.S.C. 
9858n(5)(A)); 

(ii) be a Head Start agency designated 
under section 641 of the Head Start Act (42 
U.S.C. 9836), an entity that receives assist-
ance under section 645A of such Act (42 
U.S.C. 9840a) to carry out an Early Head 
Start program, or another provider of an 
early learning program; 

(iii) be an entity that carries out a hos-
pital-based or clinic-based literacy program; 

(iv) be an entity that carries out a library- 
based literacy program serving children 
under age 6; 

(v) be an entity that carries out a nutrition 
program at a clinic (as defined in part 246.2 
of title 7, Code of Federal Regulations (or 
any corresponding similar regulation or rul-
ing)) under section 17(b)(6) of the Child Nu-
trition Act of 1966 (42 U.S.C. 1786(b)(6)); 

(vi) be an entity that carries out a faith- 
based literacy program serving children 
under age 6; or 

(vii) be another entity carrying out a lit-
eracy program serving children under age 6; 
and 

(B) provide services in an area where chil-
dren face high risks of literacy difficulties, 
as defined by the Secretary. 

(b) RESPONSIBILITIES.—A child care re-
source and referral agency that receives a 
contract under section 5 to provide payments 
to eligible providers shall— 

(1) consult with local individuals and orga-
nizations concerned with early literacy (in-
cluding parents, teachers, pediatricians, di-
rectors of the special supplemental nutrition 
program for women, infants, and children es-
tablished by section 17 of the Child Nutrition 
Act of 1966 (42 U.S.C. 1786), literacy coali-
tions, and organizations carrying out the 
Reach Out and Read, First Book, and Read-
ing Is Fundamental programs) regarding 
local book distribution needs; 

(2) make reasonable efforts to learn public 
demographic and other information about 
local families and child literacy programs 
carried out by the eligible providers, as need-
ed to inform the agency’s decisions as the 
agency carries out the contract; 

(3) coordinate local orders of the books 
made available under this Act; 

(4) distribute, to each eligible provider 
that receives a payment under this Act, not 
fewer than 1 book every 6 months for each 
child served by the provider for more than 3 
of the preceding 6 months; 

(5) use not more than 5 percent of the funds 
made available through the contract to pro-
vide training and technical assistance to the 
eligible providers on the effective use of 
books with young children at different 
stages of development; and 

(6) be a training resource for eligible pro-
viders that want to offer parent workshops 
on developing reading readiness. 

(c) DISCOUNTS.— 

(1) IN GENERAL.—Federal funds made avail-
able under this Act for the purchase of books 
may only be used to purchase books on the 
same terms as are customarily available in 
the book industry to entities carrying out 
nonprofit bulk book purchase and distribu-
tion programs. 

(2) TERMS.—An entity offering books for 
purchase under this Act shall be present to 
have met the requirements of paragraph (1), 
absent contrary evidence, if the terms in-
clude a discount of 43 percent off the cata-
logue price of the books, with no additional 
charge for shipping and handling of the 
books. 

(d) ADMINISTRATION.—The child care re-
source and referral agency may not use more 
than 6 percent of the funds made available 
through the contract for administrative 
costs. 
SEC. 7. REPORT TO CONGRESS. 

Not later than 2 years after the date of en-
actment of this Act, the Secretary shall pre-
pare and submit to Congress a report on the 
implementation of the activities carried out 
under this Act. 
SEC. 8. SPECIAL POSTAGE STAMPS FOR CHILD 

LITERACY. 
Chapter 4 of title 39, United States Code is 

amended by adding at the end the following: 
‘‘§ 417. Special postage stamps for child lit-

eracy 
‘‘(a) In order to afford the public a conven-

ient way to contribute to funding for child 
literacy, the Postal Service shall establish a 
special rate of postage for first-class mail 
under this section. The stamps that bear the 
special rate of postage shall promote child-
hood literacy and shall, to the extent prac-
ticable, contain an image relating to a char-
acter in a children’s book or cartoon. 

‘‘(b)(1) The rate of postage established 
under this section— 

‘‘(A) shall be equal to the regular first- 
class rate of postage, plus a differential of 
not to exceed 25 percent; 

‘‘(B) shall be set by the Governors in ac-
cordance with such procedures as the Gov-
ernors shall by regulation prescribe (in lieu 
of the procedures described in chapter 36); 
and 

‘‘(C) shall be offered as an alternative to 
the regular first-class rate of postage. 

‘‘(2) The use of the special rate of postage 
established under this section shall be vol-
untary on the part of postal patrons. 

‘‘(c)(1) Of the amounts becoming available 
for child literacy pursuant to this section, 
the Postal Service shall pay 100 percent to 
the Department of Health and Human Serv-
ices. 

‘‘(2) Payments made under this subsection 
to the Department shall be made under such 
arrangements as the Postal Service shall by 
mutual agreement with such Department es-
tablish in order to carry out the objectives of 
this section, except that, under those ar-
rangements, payments to such agency shall 
be made at least twice a year. 

‘‘(3) In this section, the term ‘amounts be-
coming available for child literacy pursuant 
to this section’ means— 

‘‘(A) the total amounts received by the 
Postal Service that the Postal Service would 
not have received but for the enactment of 
this section; reduced by 

‘‘(B) an amount sufficient to cover reason-
able costs incurred by the Postal Service in 
carrying out this section, including costs at-
tributable to the printing, sale, and distribu-
tion of stamps under this section, 
as determined by the Postal Service under 
regulations that the Postal Service shall pre-
scribe. 

‘‘(d) It is the sense of Congress that noth-
ing in this section should— 

‘‘(1) directly or indirectly cause a net de-
crease in total funds received by the Depart-

ment of Health and Human Services, or any 
other agency of the Government (or any 
component or program of the Government), 
below the level that would otherwise have 
been received but for the enactment of this 
section; or 

‘‘(2) affect regular first-class rates of post-
age or any other regular rates of postage. 

‘‘(e) Special postage stamps made available 
under this section shall be made available to 
the public beginning on such date as the 
Postal Service shall by regulation prescribe, 
but in no event later than 12 months after 
the date of enactment of this section. 

‘‘(f) The Postmaster General shall include 
in each report provided under section 2402, 
with respect to any period during any por-
tion of which this section is in effect, infor-
mation concerning the operation of this sec-
tion, except that, at a minimum, each report 
shall include information on— 

‘‘(1) the total amounts described in sub-
section (c)(3)(A) that were received by the 
Postal Service during the period covered by 
such report; and 

‘‘(2) of the amounts described in paragraph 
(1), how much (in the aggregate and by cat-
egory) was required for the purposes de-
scribed in subsection (c)(3)(B). 

‘‘(g) This section shall cease to be effective 
at the end of the 2-year period beginning on 
the date on which special postage stamps 
made available under this section are first 
made available to the public.’’. 
SEC. 9. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated to 
carry out this Act $50,000,000 for each of fis-
cal years 2003 through 2007. 

By Mr. SPECTER (for himself, 
Mr. BIDEN, Mr. DURBIN, and Ms. 
COLLINS): 

S. 2446.A bill to ensure that the death 
penalty defendants have a true oppor-
tunity to have their cases considered 
by the courts, to provide all prisoners 
with an opportunity to present excul-
patory DNA evidence, and for other 
purposes; to the Committee on the Ju-
diciary. 

By Mr. SPECTER: 
S. 2441. A bill to provide all prisoners 

with an opportunity to present excul-
patory DNA evidence, and for other 
purposes; to the Committee on the Ju-
diciary. 

By Mr. SPECTER: 
S. 2442. A bill to ensure that indigent 

death penalty defendants in State 
courts receive adequate legal represen-
tation, and for other purposes; to the 
Committee on the Judiciary. 

By Mr. SPECTER: 
S. 2443. A bill to ensure that death 

penalty defendants have a true oppor-
tunity to have their cases considered 
by the courts, and for other purposes; 
to the Committee on the Judiciary. 

Mr. SPECTER. Mr. President, I have 
sought recognition to introduce legis-
lation which is designed to have soci-
etal rights check law enforcement and 
to protect defendants’ rights to funda-
mental fairness. 

We are seeing an evolution of a num-
ber of problems in the criminal courts, 
especially applicable to capital cases 
involving the death penalty where I be-
lieve we are in danger of losing the 
death penalty in the United States if 

VerDate Mar 15 2010 20:11 Jan 09, 2014 Jkt 081600 PO 00000 Frm 00069 Fmt 4624 Sfmt 0634 E:\2002SENATE\S02MY2.REC S02MY2m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3860 May 2, 2002 
we do not act to see to it that there is 
fairness. 

For example, there is one case spe-
cifically where the Supreme Court of 
the United States had four votes to 
grant certiorari where the defendant 
was under the death penalty, and that 
individual was executed without the 
Supreme Court hearing the case be-
cause there was not a fifth vote to stay 
the execution. 

In the past several years, there has 
been growing evidence that DNA mate-
rials would have exonerated many indi-
viduals who have been in jail, and 
among those quite a number of individ-
uals who have been under the death 
penalty. 

And we have also seen very signifi-
cant problems with the adequacy of de-
fense counsel in capital cases. 

The legislation I am introducing 
today will address these issues. 

During my tenure as district attor-
ney of Philadelphia—from 1966 to 1974— 
I became convinced that the death pen-
alty is an effective deterrent. I had 
come to that conclusion earlier when I 
was an assistant district attorney for 4 
years preceding my tenure as Philadel-
phia’s district attorney. 

I have seen many cases where indi-
viduals will decline to carry weapons 
on robberies or burglaries because of 
fear that a killing might occur, and 
that would be murder in the first de-
gree under the felony murder rule and 
therefore carry the death penalty. 

One case is illustrative of many I 
have seen. There was a case in the late 
1950s in Philadelphia with three defend-
ants, Cater, Rivers, and Williams. 
Those young men were 17, 18, and 19 
years old, respectively. They had IQs of 
less than 100. They set out to rob a 
merchant in North Philadelphia, and 
Williams had a gun. Cater and Rivers 
said: We are not going to go along on 
this robbery if you take the gun. They 
took that position because they were 
apprehensive that a killing might re-
sult and they could face the death pen-
alty under the felony murder rule. 
That is a rule which says anyone com-
mitting one of five enumerated felo-
nies, including robbery, would be sub-
ject to murder in the first degree and 
the death penalty if there was a killing 
in the course of that robbery. 

Williams put the gun in the drawer, 
slammed it shut, and, as the three of 
them walked out, unbeknownst to 
Cater and Rivers, Williams took the 
gun with him. They robbed the store. 
In the course of the melee, the mer-
chant was killed. The three of them 
faced murder in the first degree 
charges and the death penalty. 

In the course of the investigation, 
the confessions disclosed the essential 
facts which I have related, and all 
three got the death penalty. Williams, 
the gunman, was subsequently exe-
cuted, in the early 1960s, one of the last 
people executed in Pennsylvania before 
‘‘Furman v. Georgia’’ set aside all of 
the death penalty cases. 

Cater’s and Rivers’s cases came up 
later. I was an assistant DA at the time 

and argued that case in the Supreme 
Court of Pennsylvania. 

Later, when I was district attorney, 
Cater and Rivers argued for commuta-
tion. Representing the Commonwealth, 
I agreed that they should not face the 
death penalty but should face life im-
prisonment because they had tried to 
dissuade Williams from carrying the 
gun. Although in the eyes of the law 
their culpability was the same as a co-
conspirator, it seemed to me that as a 
matter of fairness they ought not to 
have the death penalty. 

That case is illustrative of many 
cases which have convinced me that 
the death penalty is a deterrent. But if 
we are to retain the deterrent, we have 
to be very careful how we use the death 
penalty. 

When I was district attorney of 
Philadelphia, we had some 500 homi-
cides a year. I would not permit any of 
my 160 assistants to ask for the death 
penalty without my personal review. 
We asked for the death penalty in a 
very limited number of cases—four, or 
five, or six a year—really heinous and 
outrageous cases where it was the con-
clusion that only the death penalty 
would suffice. 

There has recently been a commis-
sion in Illinois which has been very 
critical of the application of the death 
penalty. 

The Governor of Illinois has declared 
a moratorium on the death penalty. 
And with the growing number of DNA 
cases which are arising, it is my view, 
that unless some action is taken to see 
to it that there are not executions of 
people whose innocence might be es-
tablished through DNA evidence, that 
we will soon lose the death penalty. 

So it is a matter of protecting soci-
ety’s interest to maintain the death 
penalty that this legislation is being 
introduced, and, at the same time, with 
equal force, it is in order to provide 
fundamental fairness to defendants. 
Where DNA evidence is available, it 
ought to be examined. And we know it 
has the capacity, in many, many cases, 
to rule out the defendant. 

The science of DNA has progressed to 
the point where tangible evidence may 
specifically exclude a defendant. We 
have seen many cases where incarcer-
ated people, including those awaiting 
the death penalty, have been released 
when the DNA evidence has established 
their innocence. 

There is legislation pending, but 
none reaches what I consider to be the 
fundamental question—I ask unani-
mous consent that I may proceed for 
an additional 3 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SPECTER. The pending legisla-
tion does not reach the critical issue; 
and that is, to establish a right to DNA 
evidence as a constitutional right. 

Congress, under section V of the 14th 
amendment, has the authority to legis-
late in furtherance of the due process 
clause. Congress has been very inert on 
establishing constitutional rights 

under our legislative authority under 
section V. We have seen the wave of 
Supreme Court decisions in the con-
stitutional area—‘‘Mapp v. Ohio,’’ 
where the Supreme Court of the United 
States said it was a constitutional 
right not be subjected to unreasonable 
searches and seizures, incorporating 
the search and seizure provisions of the 
4th amendment into the due process 
clause of the 14th amendment. 

The Supreme Court, ‘‘Miranda v. Ari-
zona,’’ required warnings for those sus-
pects who are in custodial interroga-
tion. And there have been many cases 
where it has been up to the Court to es-
tablish the constitutional right. 

In the obvious landmark case, per-
haps the most important case in Amer-
ican constitutional history, ‘‘Brown v. 
Board of Education of Topeka,’’ it was 
up to the Supreme Court to establish 
desegregation as a constitutional right. 
Action should have been taken long be-
fore by the Congress, long before by the 
executive branch, and long before by 
the State legislatures; but it was up to 
the Court to establish that constitu-
tional right. 

There has been one case in the East-
ern District of Pennsylvania, the 
‘‘Godschalk’’ case, where Judge Weiner 
established a constitutional right for 
the defendant to see DNA evidence. 
And there is a Fourth Circuit opinion 
which addresses the issue but leaves it 
up to the Congress to act. And that is 
a matter that is taken up in this legis-
lation. 

On two other items, the bill will first 
provide for a true opportunity for de-
fendants to have their cases considered 
by the courts. For example, there was 
a case where the Supreme Court of the 
United States had four justices willing 
to vote to grant certiorari and the de-
fendant was executed because there 
was not a fifth justice voting for a stay 
of execution—and I ask unanimous 
consent that the case be included in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
ALEXZENE HAMILTON, AS NATURAL MOTHER 

AND NEXT FRIEND TO JAMES EDWARD SMITH 
V. TEXAS, NO. 89–7838, SUPREME COURT OF 
THE UNITED STATES, 498 U.S. 908; 111 S. CT. 
281; 112 L. ED. 2D 236; OCTOBER 9, 1990 

PRIOR HISTORY: 

On petition for writ of certiorari to The 
Court of Criminal Appeals of Texas. 

JUDGES: 

Rehnquist, White, Marshall, Blackmun, 
Stevens, O’Connor, Scalia, Kennedy. Justice 
Marshall, with whom Justice Blackmun 
joins, concurring. Justice Stevens, with 
whom Justice Blackmun joins, concurring. 
Justice Souter took no part in the consider-
ation or decision of this motion and this pe-
tition. 

OPINION: 

[*908] [***236] [**281] The motion of Chris 
Lonchar Kellogg for leave to intervene is de-
nied. The petition for a writ of certiorari is 
denied. 

CONCURBY: 

MARSHALL; Stevens 
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CONCUR: 

Justice Marshall, with whom Justice 
Blackmun joins, concurring. 

I agree with Justice Stevens that the issue 
raised in this petition is important and mer-
its resolution by this Court. I write to ex-
press my frustration with the Court’s failure 
to avail itself of the ordinary procedural 
mechanisms that would have permitted us to 
resolve that issue in this case. 

It is already a matter of public record that 
four Members of this Court voted to grant 
certiorari before petitioner was executed. 
[*909] See Hamilton v. Texas, 497 U.S. (1990) 
(Brennan, J., dissenting from denial of appli-
cation for stay). According to established 
practice, this fact should have triggered a 
fifth vote to grant petitioner’s application 
for a stay of [**282] execution. * Indeed, this 
result flows naturally from the standard by 
which we evaluate stay applications, a cen-
tral component of which is ‘‘whether four 
Justices are likely to vote to grant certio-
rari.’’ Coleman v. Paccar, 424 U.S. 1301, 1302 
(1976) (Rehnquist, J., in chambers) (emphasis 
added); see also Maggio v. Williams, 464 U.S. 
46, 48 (1983) (per curiam) (same). 

*See Autry v. Estelle, 464 U.S. 1, 2 (1983) (per 
curiam) (‘‘Had applicant convinced four Mem-
bers of the Court that certiorari would be 
granted on any of his claims, a stay would 
issue’’); Darden v. Wainwright, 473 U.S. 928, 
928–929 (1985) (Powell, J., concurring in 
granting of stay); Straight v. Wainwright, 476 
U.S. 1132, 1333, n. 2 (1986) (Powell J., concur-
ring in denial of stay, joined by Burger, C. J., 
Rehnquist, and O’Connor, JJ.) (noting that 
‘‘the Court has ordinarily stayed executions 
when four Members have voted to grant cer-
tiorari’’); id., at 1134–1135 (Brennan, J., dis-
senting from denial of stay, joined by Mar-
shall and Blackmun, JJ.) (‘‘When four vote 
to grant certiorari in a capital case, but 
there is not a fifth vote to stay the scheduled 
execution, one of the five Justices, who does 
not believe the case worthy of granting cer-
tiorari will nonetheless vote to stay; this is 
so that the ‘Rule of Four’ will not be ren-
dered meaningless by an execution that oc-
curs before the Court considers the case on 
the merits’’). 

In my view, the Court’s willingness in this 
case to dispense with the procedures that it 
ordinarily employs to preserve its jurisdic-
tion only continues the distressing rollback 
of the legal safeguards traditionally af-
forded. Compare Boyde v. California, 494 U.S., 
(1990) (Marshall, J., dissenting) (criticizing 
diminution in standard used to assess uncon-
stitutional jury instructions in capital 
cases); Barefoot v. Estelle, 463 U.S. 880, 912–914 
(1983) (Marshall, J. dissenting) (criticizing 
Court’s endorsement of summary appellate 
procedures in capital cases); Autry v. 
McKaskle, 465 U.S. 1085, 1085–1086 (1984) (Mar-
shall, J., dissenting from denial of certiorari) 
[***237] (criticizing expedited consideration 
of petitions for certiorari in capital cases). 

Justice Stevens, with whom Justice Black-
mun joins, concurring 

This petition for a writ of certiorari raises 
important, recurring questions of law that 
should be decided by this Court. These ques-
tions concern the standards that the Due 
Process Clause of [*910] the Fourteenth 
Amendment mandates in a hearing to deter-
mine whether a death row inmate is com-
petent to waive his constitutional right to 
challenge his conviction and sentence and 
whether he has made a knowing and intel-
ligent waiver of this right. 

James Edward Smith was convicted of 
murder and sentenced to death in Harris 
County, Texas, in 1984. Smith had a substan-
tial history of mental illness, and his mental 
difficulties prompted a finding by the Texas 
trial court that he was not competent to rep-

resent himself on appeal. Pet. for Cert., Exh. 
2, p. 13, Exhs. 4–8, 10–12. After his conviction, 
Smith vacillated between forceful insistence 
on prosecuting his own appeal and equally 
forceful insistence on abandoning any chal-
lenge to this conviction or his sentence. Pet. 
for Cert., Exh. 2, pp. 10–11, p. 2. 

Petitioner is Smith’s natural mother. Pro-
ceeding as Smith’s ‘‘next friend,’’ she at-
tempted to establish her standing to litigate 
on her son’s behalf and to have his execution 
stayed until his competence was established 
after a full adversarial hearing. She was un-
successful. On May 23, 1990, without notice to 
petitioner, the Texas trial court held a non-
adversarial hearing, made a finding that 
Smith was competent to make a decision re-
garding his execution, and set his execution 
for 12:01 A. M. on June 26, 1990. Pet. for Cert., 
Exh. 3. 

[**283] On June 22, over the dissent of Jus-
tice Teague, n1 the Texas Court of Criminal 
Appeals for Stay of Execution and Objections 
to Trial Court’s Prior Proceedings.’’ Ex 
Parte Hamilton. No. 18,380–02 (Tex. Crim. 
App., June 22, 1990) (en banc) (per curiam) 
(order denying application for stay). On June 
24, petitioner filed in this Court her petition 
for a writ of certiorari and her application 
for a stay of [*911] Smith’s execution. Four 
Members of the Court voted to grant certio-
rari, n2 and to stay the execution. Neverthe-
less, the stay application was denied, and 
Smith was executed on schedule. 

n1 ‘‘Teague, J., notwithstanding that such 
might, but probably only will cause a slight 
delay in carrying out applicant’s obvious de-
sire to carry into effect his long held death 
wish, as well as his strong belief that he will 
be reincarnated after he is killed, but believ-
ing that this Court, at least implicitly, has 
ruled that in a case such as this one, where 
the reasonable probability that the defend-
ant is not competent to request that he be 
put to a premature death, or, to put it an-
other way, to commit legal suicide through 
the hands of others, has been raised, it is 
necessary for the trial court to conduct a 
‘full adversarial hearing’ should now be con-
ducted in this cause. See Ex parte Jordan, 
758 S. W. 2d 250 (Tex. Cr. App. 1988). Also see 
Ford v. Wainwright, 477 U.S. 399, 106 S. Ct. 
2595, 92 L. Ed. 2d 335 (1986).’’ Ex Parte Ham-
ilton, No. 18, 380–02 (Tex. Crim. App., June 22, 
1990) (Teague, J., dissenting from order deny-
ing application for stay). 

n2 See Hamilton v. Texas, 497 U.S. (1990) 
(Brennan, J., dissenting from denial of appli-
cation for stay). 

[***238] Smith’s execution obviously 
mooted this case. The Court has therefore 
properly denied the petition for a writ of cer-
tiorari. This denial, however, does not evi-
dence any lack of merit in the petition; n3 
instead, the reason for the denial emphasizes 
the importance of confronting on the merits 
the substantial questions that were raised in 
this case. 

n3 See Singleton v. Commissioner, 439 U.S. 
940, 942 (1978) (opinion of Stevens, J., respect-
ing denial of petition for writ of certiorari). 

Mr. SPECTER. The legislation fur-
ther addresses the issue of adequacy of 
counsel. 

I will now describe the specific provi-
sions of the bill I am offering today, 
and the cases and history that shows 
the manifest need for such legislation. 

The bill contains three titles. The 
first Title will ensure that defendants 
facing the death penalty will not be ex-
ecuted while the Supreme Court con-
siders their petitions for certiorari or 
their cases on the merits. The second 
Title will ensure that both federal and 
state defendants have a meaningful op-

portunity to present DNA evidence in 
their defense. Finally, the third Title 
will establish minimal standards for 
defense counsel representing defend-
ants in death penalty cases in state 
court. I am additionally introducing 
these three Titles as three separate 
bills, as I will explain later. The first is 
‘‘Title I: Right to Review of the Death 
Penalty While a Case is Pending Before 
the Supreme Court.’’ 

There have been death penalty cases 
where, despite the fact that the Su-
preme Court was either considering to 
grant certiorari or had actually grant-
ed certiorari and the case was pending, 
the Court did not issue a stay of execu-
tion in the interim. In the 1990 case of 
‘‘(Alexzene) Hamilton v. Texas,’’ 497 U.S. 
1016, the Supreme Court failed to issue 
a stay of execution while considering a 
cert. petition, and the defendant was 
executed before the Court ruled on the 
petition. James Smith was convicted in 
1984 of committing murder while perpe-
trating a robbery in 1983. He was sen-
tenced to death. Smith appealed his 
conviction to the Texas Court of Crimi-
nal Appeals, citing seven points of er-
rors, ranging from insufficiency of evi-
dence to sustain a death sentence to 
challenges to the jury selection process 
in the trial. ‘‘Smith v. State,’’ 744 S.W.2d 
86, Tex. Crim. App. 1987. In 1987, that 
court affirmed his conviction and sen-
tence. In April, 1988, Smith waived any 
further appellate review of his case. His 
mother, Alexzene Hamilton, then en-
tered the case, and filed a state habeas 
corpus petition in the Court of Crimi-
nal Appeals, claiming that her son was 
incompetent. The state responded to 
the mother’s petition, and the Texas 
court denied relief. Ms. Hamilton then 
brought a petition for certiorari in the 
Supreme Court. The Supreme Court 
granted a stay of execution pending 
disposition of the cert. petition. ‘‘Ham-
ilton v. Texas,’’ 485 U.S. 1042, 1988. The 
Court entered an order stating that the 
‘‘stay of execution of sentence of death 
. . . is granted pending the disposition 
by [the] Court of petition for writ of 
certiorari. Should the petition for a 
writ of certiorari be denied, this stay 
terminates automatically. In the event 
the petition . . . is granted, this stay 
shall continue pending the issuance of 
the mandate of [the] Court.’’ Id. On 
April 3, 1990, the cert. petition was de-
nied. ‘‘Hamilton v. Texas,’’ 496 U.S. 913, 
1990. In May, 1990, the state trial court 
conducted a hearing and found that 
Smith still wanted to waive his appel-
late rights and that he was still com-
petent. The trial court scheduled his 
execution for June 26, 1990. Ms. Ham-
ilton again brought a writ of habeas 
corpus in the state courts on June 20, 
1990, challenging the court’s finding 
that Smith was competent. On June 22, 
1990, the state courts denied this peti-
tion. 

Ms. Hamilton then filed a habeas pe-
tition in federal district court on June 
23, 1990, which the court denied on June 
24th. However, Dr. Brown, one of the 
several doctors that had previously 
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opined that Smith was competent, 
stated that he now had some doubts of 
Smith’s competency due to his review 
of some medical records he had not pre-
viously seen. The federal district court 
found that this new opinion did not af-
fect its findings, and denied Ms. Hamil-
ton’s request for reconsideration. On 
June 25th, the state trial court had Dr. 
Brown re-examine Smith, and Dr. 
Brown then returned to his original 
opinion that Smith was competent. On 
the same day, the trial court then de-
nied Ms. Hamilton’s habeas corpus pe-
tition. The Texas Court of Criminal 
Appeals also dismissed Ms. Hamilton’s 
motion for reconsideration on the same 
day. Additionally, on the same day, the 
United States Court of Appeals for the 
Fifth Circuit affirmed the federal dis-
trict court’s dismissal of the habeas pe-
tition and denied her motion for a stay 
of execution. ‘‘Hamilton v. Collins,’’ 905 
F.2d 825, 5th Cir. 1990. Ms. Hamilton 
then filed petitions for certiorari, ask-
ing the Supreme Court to review both 
the state and federal court decisions 
and for a stay of execution. On June 26, 
1990, the originally scheduled execution 
date, four Supreme Court Justices 
voted to grant certiorari, but for some 
unknown procedural reason, the Court 
did not formally act on the petition. 
The Court also did not vote to grant a 
stay of execution. Smith was subse-
quently executed before the Supreme 
Court decided on his cert. petition. The 
Supreme Court then denied Smith’s pe-
titions of certiorari. ‘‘Hamilton v. Col-
lins,’’ 498 U.S. 895, 1990; ‘‘Hamilton v. 
Texas,’’ 498 U.S. 908, 1990. In denying 
the petition from the state court deci-
sion, the Court noted that it was dis-
missing the petition as ‘‘moot.’’ 498 
U.S. 908, Stevens, J., concurring in the 
dismissal of the petition. 

In the 1992 case of ‘‘Herrera v. Col-
lins,’’ 502 U.S. 1085, the Court actually 
granted certiorari but failed to issue 
the stay. Herrera had been convicted of 
the 1981 murder of two police officers. 
Herrera then pursued two lines of ap-
peals through the Texas state system— 
direct appeal and then collateral pro-
ceedings. Herrera then pursued two se-
quential federal habeas corpus pro-
ceedings. During these proceedings, 
certiorari had been denied three times, 
but on the second federal habeas pro-
ceeding, certiorari was granted. Her-
rera’s claim was that he was actually 
innocent in this proceeding. After 
granting certiorari, the Supreme Court 
failed to grant a stay of execution. 
However, in that case, the Texas Court 
of Criminal Appeals granted a stay 
while the case was pending before the 
Supreme Court. Herrera’s claim was ul-
timately denied by the Supreme Court 
and he was executed. 

The reason for this sequence is a pro-
cedural twist. By Supreme Court prac-
tice, it takes only four votes to grant 
certiorari. Although certiorari is rec-
ognized by statute as the procedure for 
getting a case before the Court, the 
statute does not state how many votes 
are needed. The four vote standard is 

the practice of the Court. However, to 
grant a stay, there must be a major-
ity—five votes—and the standard the 
Court applies is different from that for 
granting certiorari. There may be good 
reasons why the standard is different, 
and in almost all other cases, the fail-
ure to grant a stay when certiorari has 
been granted or while the Court is still 
considering whether to grant certiorari 
does not have the dispositive effect 
that it does in a capital punishment 
case. However, in a capital case, the 
failure to grant a stay while the Court 
considers whether to even hear the 
case sends the signal that the Court is, 
in effect, affirming the decision of a 
lower court before it even decides that 
the lower court’s decision is worthy of 
affirmation. In a case where the Court 
has actually granted certiorari and 
failed to issue a stay the Court, in ef-
fect, tells the world that a case is im-
portant enough to be heard, but not 
important enough to postpone an exe-
cution. 

Until relatively recently, the Su-
preme Court had an ‘‘informal’’ prac-
tice where a fifth Justice would vote to 
grant a stay when four justices had 
voted to grant certiorari. The late Jus-
tice Brennan articulated the rationale 
for this rule: 

A minority of the Justices has the 
power to grant a petition for certiorari 
over the objection of five Justices. The 
reason for this ‘‘antimajoritarianism’’ 
is evident: in the context of a prelimi-
nary 5–4 vote to deny, 5 give the 4 an 
opportunity to change at least one 
mind. Accordingly, when four vote to 
grant certiorari in a capital case, but 
there is not a fifth vote to stay the 
scheduled execution, one of the five 
Justices who does not believe the case 
worthy of granting certiorari will 
nonetheless vote to stay; this is so that 
the ‘‘Rule of Four’’ will not be rendered 
meaningless by an execution that oc-
curs before the Court considers the 
case on the merits. ‘‘Straight v. Wain-
wright,’’ 476 U.S. 1132, 1134–35, 1986, 
Brennan, J., dissenting. Justice Bren-
nan’s argument requires no further 
elaboration. 

Justice Brennan’s opinion involved a 
‘‘hold’’ case, where he was arguing that 
a stay should have been granted. The 
‘‘hold’’ is an informal practice whereby 
at least three Justices of the Supreme 
Court can ‘‘hold’’ the Court from act-
ing on a petition for certiorari so that 
the Court does not deny the petition. A 
‘‘hold’’ is placed on a case when the 
Court has another case pending before 
the Court, the disposition of which 
may have an affect on the first case. 

In addition to Justice Brennan’s ar-
gument, there are other reasons why a 
stay should be granted. In my experi-
ence as District Attorney in Philadel-
phia, and conducting oversight of the 
Justice Department while serving in 
the Senate, one theme is constant con-
cerning our system of criminal justice: 
It rests on a bedrock that all Ameri-
cans see the system as being fair to all. 
When the average American questions 

the fundamental fairness of any aspect 
of the criminal justice system, then it 
is in trouble. To the average American, 
when the Supreme Court has not yet 
decided whether it should consider a 
case or, has in fact, decided to consider 
a case by granting certiorari, but then 
fails to act to ensure that it can in ac-
tuality hear the case, that raises fun-
damental questions about fairness, re-
gardless of the procedural nuances that 
legally allow for such a result. If we 
are to maintain confidence in our 
criminal justice system, then it has to 
be seen as fair to all. 

When the Supreme Court takes ac-
tion like this, in my judgment, it de-
nies the defendant his constitutional 
right of ‘‘due process’’ of law which, in 
these circumstances, is colloquially re-
ferred to as ‘‘procedural due process.’’ 
When the government takes action 
against an individual, the essential 
core of procedural due process is notice 
and an opportunity to be heard. In the 
instant case, we are not concerned with 
the notice aspect because the defend-
ant knows why he was convicted. But 
when the Supreme Court has a case 
pending before it-that is a motion to 
stay execution or a petition for certio-
rari has been filed or the Court has 
issued a writ of certiorari-and then 
fails to grant a stay so that it can ac-
tually consider the petition or hear the 
case, it denies the defendant due proc-
ess of law because the defendant is de-
prived of his right to be heard. A mo-
tion for a stay of execution should be 
treated as a petition for certiorari in 
these circumstances because, in effect, 
the motion is a preliminary petition 
for certiorari. 

As I noted earlier, the writ of certio-
rari is codified in Title 28 of the U.S. 
Code. No defendant has a constitu-
tional right to have his or her case 
heard by the Supreme Court. But once 
the defendant files a petition, then the 
defendant has a statutory right to 
have, at the very least, his petition 
considered by the court and, if the peti-
tion is granted, then the right to have 
his case considered by the Court. This 
is the method that Congress has cre-
ated for the consideration of these 
cases, which does not allow a right of 
direct appeal. As Congress has created 
this two step procedural mechanism, 
Congress has the authority to ensure 
that it is effective. The Court does not 
have to grant a petition, but it must, 
at the very least, not allow a petition 
to become moot before it even makes 
this very basic decision. The same 
logic applies if the Court grants the pe-
tition. 

The Court cannot consider the peti-
tion or the case if the defendant is exe-
cuted before the Court acts. When a de-
fendant is executed in these cir-
cumstances, he is being denied his 
right to be heard on his petition or his 
case and is therefore denied his basic 
right to ‘‘procedural due process.’’ 

The legislation I propose addresses 
this issue both at the federal and state 
level. With respect to federal cases, my 
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proposed bill would prohibit the Bu-
reau of Prisons or the military from 
executing a death row inmate when a 
defendant has filed a petition for cer-
tiorari and when the Supreme Court 
has granted certiorari. Congress cre-
ated the federal death penalty, and 
Congress can establish the conditions 
when it can or cannot be carried out. 
With respect to state cases, my bill 
would address this issue in two dif-
ferent ways. 

First, just as with federal cases, my 
bill would prohibit the executive offi-
cer of a state from executing a defend-
ant when a cert. petition is pending or 
has been granted. Congress’s authority 
to legislate in this arena is derived 
from Section V of the 14th Amendment 
which reads that ‘‘[t]he Congress shall 
have power to enforce, by appropriate 
legislation, the provisions of this arti-
cle.’’ Section 1 of that Amendment 
reads in pertinent part that no ‘‘State 
[shall] deprive any person of life . . . 
without due process of law. . . .’’ As 
noted above, when a person is executed 
before the Supreme Court has granted 
or denied certiorari or acted on a case 
once cert. is granted, that person is de-
prived of his or her life without due 
process of law. My bill would also re-
quire the Court to treat a motion for a 
stay of execution as a petition for cer-
tiorari. 

Furthermore, this bill would also re-
quire all federal judges, to include Su-
preme Court justices, to issue a stay 
whenever a habeas corpus case is pend-
ing before the judge or judges and the 
habeas petitioner defendant has been 
sentenced to death. A case is consid-
ered to be pending if a defendant has 
filed a notice of appeal, filed a motion 
for a stay of execution, filed a petition 
for certiorari, or when certiorari has 
been granted. Most death penalty 
cases, both federal and state cases, 
have their final hearings through fed-
eral habeas corpus review. Congress 
has broad authority in the area of ha-
beas corpus legislation. Indeed, Con-
gress enacted a similar provision as 
part of the Antiterrorism and Effective 
Death Penalty Act of 1996. 28 U.S. Code 
Section 2262 requires a federal court to 
issue a stay of execution in those cir-
cumstances where a defense counsel 
has been appointed to an indigent de-
fendant and a state is seeking to fall 
within the streamlined habeas corpus 
procedures contained in the Act. 

Additionally, my bill would require a 
lower court to issue a stay if a higher 
court did not in these circumstances. 

Finally, my bill would require that if 
four Justices vote to grant certiorari 
in a death penalty case, then certiorari 
will be granted. When a person peti-
tions the Supreme Court to hear his or 
her case, that person expects to have 
the case heard if four Justices believe 
it should be heard. This is the expecta-
tion of all those seeking Supreme 
Court review, an expectation resulting 
from the practices of the Court. The 
Court already has great discretion not 
to hear almost all cases it does not 
wish to consider. Congress has given 
the Court this discretion by elimi-

nating almost all avenues of appeal by 
right to the Court and instead giving 
the Court the power to pick the cases 
it wants to hear through the certiorari 
process. Accordingly, Congress should 
have the power to require the Court to 
review those cases where four Justices 
vote to hear the case. The procedures 
for obtaining access to our courts 
should be as transparent as possible, 
and it simply defies logic and makes a 
mockery of the phrase ‘‘equal justice’’ 
when four votes in one set of cir-
cumstances can result in Supreme 
Court review of a case, but not in other 
circumstances. 

The second title is ‘‘TITLE II: DNA 
Testing.’’ 

My bill also addresses the issue of 
DNA testing for prisoners who claim 
that such testing would exonerate 
them. This bill would establish the pro-
cedures for federal prisoners who seek 
such review. It would also mandate 
that states adopt similar procedures. 
My bill would establish federal proce-
dures that set a middle ground between 
the two DNA bills that are currently 
pending before the Senate. 

My bill requires that a person seek-
ing DNA testing not take a position in-
consistent with any affirmative defense 
he may have raised at trial. An affirm-
ative defense is one such as self-de-
fense, where a defendant is not denying 
that he committed one or more of the 
acts constituting the charged offense, 
but the defendant is denying criminal 
responsibility. One of the other pend-
ing bills does not have any similar pro-
vision, and another bill requires that 
the defendant’s current theory of de-
fense not be inconsistent with a prior 
theory of defense. However, my bill 
would allow a defendant who pled 
guilty to request DNA testing. Unfor-
tunately, there are instances where due 
to inadequate representation or lack of 
sophistication on a defendant’s part, or 
for a variety of other reasons, a defend-
ant will plead guilty to a crime that he 
did not commit. My bill would allow 
such a defendant to seek DNA testing. 

Another difference is that my bill has 
a five year limitation on its applica-
tion, with one exception regarding 
newly discovered evidence. One of the 
other pending bills has no time limita-
tion, and the other has a three year 
time limitation. The thrust of all the 
pending DNA bills is to allow a pris-
oner to seek potentially exculpatory 
DNA testing, even though such a re-
quest would otherwise be barred on 
procedural grounds, such as timeliness 
requirements. 

My bill would benefit those defend-
ants currently incarcerated who did 
not have access to DNA testing at the 
time of their trials. My bill defines 
lack of access rather broadly. If 1, the 
technology was actually not available, 
or 2, it was not generally known that 
such testing was available at the time 
of trial, or 3, if the technology was 
available and the testing was not re-
quested and the applicant shows that 
the failure to have requested testing is 
attributable to deficient performance 
on his counsel’s part, then the appli-

cant is deemed not to have had access 
to the testing. The bill would allow a 
prisoner to seek testing for up to five 
years after the enactment of the bill, 
with the exceptions I noted above. Five 
years would give all defendants cur-
rently incarcerated enough time to 
bring their claims. 

I do not propose that there be no 
time limitation, because I do not want 
to create an exception that could con-
ceivably swallow the time limitations 
currently existing in federal law. 

However, that concern may be mis-
placed. A track record of five years can 
tell us if this bill is ripe for abuse. If 
not, then the bill can be reenacted with 
no time limit. If, however, there is evi-
dence that is being abused by pris-
oners, then the law would expire. Based 
on my experience as a prosecutor, I am 
concerned that the three year limita-
tion is not long enough to develop a 
good track record on the use of this 
testing. 

There would be an exception for this 
five year limitation. If a prisoner can 
show that there is newly discovered 
evidence in his case, and such evidence 
could not have been discovered through 
due diligence, or the failure to discover 
the evidence is attributable to defi-
cient performance on his counsel’s 
part, then he could bring a claim be-
yond the five year limit. This excep-
tion is consistent with the laws cur-
rently in force concerning newly dis-
covered evidence. 

Some may question the need for 
these DNA testing procedures in fed-
eral cases, as the level of practice and 
standard of representation is consid-
ered to be of the highest caliber. Even 
at that level there can be problems. 
Even though it did not involve DNA 
testing, we had the case of Timothy 
McVeigh when only days before his 
scheduled execution the FBI announced 
that it had discovered documents it 
had failed to provide the defense before 
trial. This highlights that even at the 
federal level mistakes can be made. 
This bill would provide one safeguard 
against such mistakes. 

My bill would also mandate that 
states provide similar procedures to 
state prisoners in all cases. One of the 
pending bills has such a requirement, 
but only in capital cases. DNA evidence 
is such a powerful tool that can exon-
erate the unjustly convicted that I be-
lieve Congress has the authority pursu-
ant to Section V of the 14th Amend-
ment to impose post-conviction DNA 
testing requirements on the states. 

In 1963, the United States Supreme 
Court decided the seminal case of 
‘‘Brady v. Maryland,’’ 373 U.S. 83, 
where the Court held that ‘‘suppression 
by the prosecution of evidence favor-
able to an accused . . . violates due 
process where the evidence is material 
either to guilt or punishment . . . .’’ 
The Court also noted that ‘‘[s]ociety 
wins not only when the guilty are con-
victed but when criminal trials are 
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fair; our system of the administration 
of justice suffers when any accused is 
treated unfairly.’’ Congress has the au-
thority to enact legislation to enforce 
the protections of the ‘‘due process’’ 
clause through Section V of the 14th 
Amendment. 

DNA evidence is the most powerful 
evidence that can be ‘‘favorable to an 
accused,’’ because it can prove that the 
accused did not commit the crime. But 
when DNA evidence remains in the 
hands of the state untested, we do not 
know if it is favorable or unfavorable 
to the accused. It really is not ‘‘evi-
dence’’ until it is tested, because its 
relevancy to guilt or innocence cannot 
be determined without testing. When a 
state does not provide a defendant with 
the opportunity to determine whether 
evidence may exculpate him, the state 
is, in effect, ‘‘suppressing . . . favorable 
evidence’’ by not allowing a defendant 
to determine whether it is favorable or 
not. 

DNA evidence has proven to be ex-
tremely valuable to the criminal jus-
tice system. It has aided prosecutions 
and freed unjustly convicted persons. 
Since 1973, over 100 people have been 
freed from Death Row, at least 10 due 
to DNA testing. Additionally, over a 
total of 100 people have been freed after 
having been exonerated in both capital 
cases and non-capital cases due to DNA 
testing. The FBI has found that since 
1989, DNA testing has cleared about 
25% of sexual assault suspects whose 
samples are sent to the FBI for testing. 
Indeed, DNA evidence can be a stronger 
indicator of innocence than guilt. If 
the defendant’s DNA does not match 
the DNA evidence, that is conclusive 
evidence. However, when a match re-
sults, in actuality, it is only a prob-
ability, albeit a very high probability, 
that the defendant was the source of 
the DNA. 

In questioning whether the death 
penalty was being fairly administered 
in the United States, Supreme Court 
Justice Sandra O’Connor noted the 
number of Death Row inmates freed 
due to being exonerated, to include by 
DNA testing. Indeed, she commented 
that ‘‘[i]f statistics are any indication, 
the system may well be allowing some 
innocent defendants to be executed.’’ 
This concern was made manifest when 
the Governor of Illinois ordered a mor-
atorium on the death penalty after 13 
Death Row inmates were exonerated. 
Justice O’Connor also noted that the 
availability of DNA testing in the var-
ious states varied widely, with some 
states affording this post-conviction 
DNA testing and others not providing 
any at all. Even in those states that 
offer such testing, there is a wide vari-
ation in procedures. My bill would re-
quire the states to adopt procedures 
similar to the federal standards and 
thereby promote consistency among 
the states. 

Indeed, the recent groundswell of 
opinion questioning the death penalty 
has been based on doubts about its ac-
curacy. Providing Death Row defend-

ants with the opportunity for DNA 
testing would do much to allay those 
concerns. 

But the death penalty is not the only 
reason for enacting this bill. Many fed-
eral and state prisoners are currently 
incarcerated for long sentences due to 
mandatory minimums and Sentencing 
Guidelines. Indeed, the prisoner most 
recently freed due to DNA testing had 
served 21 years of an 80 year sentence 
for rape. Additionally, DNA evidence is 
relevant in many types of cases, be-
yond the classic sex assault cases and 
violent crimes where there is blood evi-
dence. For example, in a bank robbery 
case, the FBI was able to connect a 
suspected robber to the case by recov-
ering some hairs from a woolen cap the 
robber used as a mask. Obviously, such 
evidence could also be used to exon-
erate a defendant. 

However, in order for this DNA test-
ing to be of any use, there must be evi-
dence to test. That is why this bill re-
quires the preservation of biological 
evidence for the five year period after 
the enactment of this bill or, if some-
one requests testing pursuant to this 
bill, while those proceedings are under-
way. 

This bill does more than provide jus-
tice to wrongfully convicted defend-
ants. It also protects the public. When 
a person is wrongfully convicted of 
murder or rape, that allows the real 
perpetrator to remain at large. And 
based on my experience as District At-
torney, sexual predators, especially 
those who prey on children, have the 
highest levels of recidivism. 

As noted above, the authority for en-
acting this provision is Section V of 
the 14th Amendment to the Constitu-
tion. When a state fails to provide DNA 
testing that might bear on the guilt or 
innocence of a defendant, then the 
state is depriving the defendant of his 
life or liberty without due process of 
law. The state’s interest in the finality 
of a conviction is strong. However, 
when balancing that interest against a 
prisoner’s interest in not being wrong-
fully executed, justice cries out for ac-
cess to DNA testing. 

The need for Congress to address this 
issue was highlighted by two recent 
federal court decisions that addressed 
giving state prisoners access to DNA 
testing. In the 2001 case of ‘‘Godschalk 
v. Montgomery County District Attor-
ney’s Office,’’ 177 F.Supp.2d 366, Judge 
Charles R. Weiner of the United States 
District Court for the Eastern District 
of Pennsylvania ruled that a prisoner 
who sought DNA testing had a right to 
such testing pursuant to the Due Proc-
ess clause of the 14th Amendment be-
cause such evidence could be excul-
patory evidence as defined by ‘‘Brady 
v. Maryland’’ and its progeny. In 1987, 
Godschalk had been convicted of two 
rapes committed in 1986. At the time of 
trial, DNA testing was not available. 
At the trial, the prosecution intro-
duced an audiotaped confession by 
Godschalk that contained details of the 
crimes not known to the public. 

Godschalk’s state appeals of his convic-
tions were denied, as well as his peti-
tions for DNA testing. Godschalk then 
brought an action pursuant to 42 U.S. 
Code Section 1983 seeking DNA testing. 
The evidence from only one of the 
rapes was still in a condition so that it 
could be tested, but there was no dis-
pute that the same person committed 
both rapes. The court ordered the DNA 
testing, noting that ‘‘[w]hile 
[Godschalk’s] detailed confessions to 
the rapes are powerful inculpatory evi-
dence, so to any DNA testing that 
would exclude [Godschalk] as the 
source of the genetic material taken 
from the victims would be powerful ex-
culpatory evidence. . . . Given the 
well-known powerful exculpatory effect 
of DNA testing, confidence in the 
jury’s finding of [Godschalk’s] guilt at 
his past trial, where such evidence was 
not considered, would be undermined.’’ 
177 F.Supp.2d at 370. The evidence was 
tested, and it did not match 
Godschalks’s DNA, and he was subse-
quently freed. 

The United States Court of Appeals 
for the Fourth Circuit reached a dif-
ferent result in the 2002 case of ‘‘Har-
vey v. Horan,’’ 278 F.3d at 370. In that 
case, Harvey had been convicted of 
rape and forcible sodomy. Harvey 
brought a Section 1983 action to have 
the evidence in that case tested with a 
new DNA technology that had not been 
available at the time of his trial. The 
district court granted his request, but 
on appeal the Fourth Circuit found his 
request to be procedurally barred. The 
court found that Section 1983 was not 
the proper path for such a request and 
that Harvey’s request was, in effect, a 
petition for habeas corpus, which was 
statutorily barred as a successive peti-
tion. The court specifically noted that 
Harvey’s path of redress was either 
through the state courts and legisla-
ture or Congress, stating that 
‘‘[f]ederal and state legislatures and 
state courts are free in ways that [the 
federal court is] not to set the ground 
rules by which further collateral at-
tacks on state convictions such as Har-
vey’s may be entertained.’’ 278 F.3d at 
380. The purpose of my bill is to estab-
lish those ‘‘ground rules.’’ 

The third title is ‘‘Title III: Counsel 
Standards.’’ 

Finally, my bill would establish 
minimal standards for defense counsel 
in state court cases where the defend-
ant is facing the death penalty. In 1991, 
when my distinguished colleague and 
friend Senator BIDEN chaired the Judi-
ciary Committee, he asked Professor 
James Liebman of Columbia Law 
School to calculate the frequency of re-
lief in capital habeas corpus cases. This 
ultimately led Professor Liebman to 
conduct a study of the error rates in 
capital cases. His study found that one 
of the two most common errors 
prompting a majority of reversals at 
the state post-conviction stage was 
‘‘egregiously incompetent defense law-
yers who didn’t even look for and de-
monstrably missed important evidence 
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that the defendant was innocent or did 
not deserve to die . . . .’’ In a more re-
cent study released this year, Professor 
Liebman again cited the poor quality 
of defense counsel as a contributing 
factor to erroneous results in capital 
cases. And we all have heard the sto-
ries of defense counsel sleeping during 
the course of a capital trial. 

My bill would establish minimal 
standards for defense counsel in capital 
cases who represent indigent defend-
ants. The standards I propose are the 
same that are required in federal 
courts and establish an absolute floor 
for competence of counsel, both at the 
trial level and the appellate level. Un-
like the other two pending bills, my 
bill would establish and mandate ac-
tual standards. If these standards are 
good enough for the federal courts, 
they should be good enough for state 
courts. They are specific enough to en-
sure that a defendant receives com-
petent representation but also general 
enough so that they could be applied 
throughout the United States. Among 
other requirements, the bill would re-
quire that any counsel have several 
years of felony experience, and that a 
defendant would have a right to two 
defense counsel at trial. 

One of the requirements is that de-
fense counsel be ‘‘learned in the law ap-
plicable to capital cases.’’ Concededly, 
this is a rather general requirement 
which we can develop and explore at 
hearings on this bill and bring more 
definition to through legislative his-
tory or amending the bill. However, 
such generic language would allow 
flexibility between the different states, 
where the number of capital cases vary 
widely. For example, there may be a 
very experienced felony defense coun-
sel who has never actually tried a cap-
ital case, but has attended several 
training sessions put on by the ABA or 
an equivalent organization. Why 
should not such a person be deemed 
competent to serve as defense counsel 
in a capital case even though he or she 
may have never defended such a case 
before? And this ‘‘generic’’ requirement 
will have a strict enforcement mecha-
nism described below that will ensure 
it has ‘‘teeth.’’ 

In the seminal 1963 case of ‘‘Gideon v. 
Wainwright,’’ 372 U.S. 335, the Supreme 
Court recognized that indigent defend-
ants have a constitutional right to be 
represented by counsel in criminal 
cases. In the 1984 case of ‘‘Strickland v. 
Washington,’’ 466 U.S. 668, the Supreme 
Court held that a defendant has a con-
stitutional right to effective assistance 
of counsel guaranteed by the 6th 
Amendment to the Constitution, and 
that this requirement applied to the 
states through the due process clause 
of the 14th Amendment. Interestingly, 
‘‘Strickland’’ was a death penalty case. 

As these rights are guaranteed by the 
Constitution and apply to the states 
through the ‘‘due process’’ clause of 
the 14th Amendment, Congress has the 
authority to enforce these rights 
through Section V of that Amendment. 

There is no doubt that there is state 
action in these circumstances, as the 
state is responsible for appointing and 
compensating the counsel representing 
indigent defendants. 

My bill, however, also contains an 
additional enforcement mechanism. 
‘‘Strickland’’ identified a two-part 
analysis in determining whether there 
was a constitutional violation due to 
ineffective assistance of counsel. The 
first prong of that analysis is a deter-
mination whether ‘‘counsel’s perform-
ance was deficient,’’ that is, whether 
the ‘‘counsel made errors so serious 
that counsel was not functioning as the 
‘counsel’ guaranteed the defendant by 
the Sixth Amendment.’’ ‘‘Strickland,’’ 
466 U.S. at 687. The second prong re-
quires a determination as to whether 
the ‘‘counsel’s errors were so serious as 
to deprive the defendant of a fair trial, 
a trial whose result is reliable.’’ Id. A 
defendant must establish both prongs 
to make a successful challenge. My bill 
would, in effect, eliminate the first 
prong of the analysis in a habeas cor-
pus proceeding. If a defendant’s counsel 
did not meet the standards established 
by my bill, then the first prong of ‘‘de-
ficient performance’’ would be deemed 
to have been met. The defendant would 
then only have to satisfy the require-
ments of the second prong, thus allow-
ing him to challenge the decisions his 
counsel made that influenced the out-
come of the trial, without having to 
fear that the habeas court would deem 
such decisions to be ‘‘tactical’’ deci-
sions that were within the realm of 
reasonable practice. However, if a state 
adopted the standards contained in my 
bill, a defendant would have to make 
both showings, as required by current 
law. A habeas court’s review as to 
whether these standards were met will 
be ‘‘de novo’’ and the State would have 
the burden of proving that the stand-
ards had been met. 

This overall enforcement provision is 
analogous to the provision I referred to 
earlier in the 1996 antiterrorism act, 
that provided for expedited habeas re-
view if a state adopted certain proce-
dures for indigent defendants. 

The provisions of my bill are all 
aimed at achieving one goal—securing 
for all defendants throughout the 
criminal justice process all the protec-
tions guaranteed by the ‘‘due process’’ 
clause and thereby ensuring that they 
receive fair treatment throughout the 
process, regardless of their income 
level. 

Mr. President, I ask unanimous con-
sent that the bill containing these 
three provisions be printed in the 
RECORD. 

Additionally, in order to facilitate 
hearings or perhaps legislative enact-
ment of these bills, I am introducing 
the three separately: a separate bill on 
DNA evidence; a separate bill on stay-
ing execution, where the Supreme 
Court has granted certiorari; and a sep-
arate bill on adequacy of counsel, so 
that, in total, four bills are being in-
troduced, and I ask that these bills also 
be printed in the RECORD. 

There being no objection, the bills 
were ordered to be printed in the 
RECORD, as follows: 

S. 2446 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Confidence in Criminal Justice Act of 
2002’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 
TITLE I—RIGHT TO REVIEW OF THE 

DEATH PENALTY UPON THE GRANT OF 
CERTIORARI 

Sec. 101. Protecting the rights of death row 
inmates to review of cases 
granted certiorari. 

Sec. 102. Habeas corpus. 
TITLE II—POSTCONVICTION DNA 

TESTING 
Sec. 201. Postconviction DNA testing. 
Sec. 202. Prohibition pursuant to section 5 of 

the 14th amendment. 
TITLE III—MANDATORY MINIMAL DE-

FENSE COUNSEL STANDARDS IN 
STATE COURTS FOR CAPITAL CASES. 

Sec. 301. Right to legal representation for 
indigent defendants. 

Sec. 302. Minimum experience required for 
defense counsel. 

Sec. 303. Adequate representation. 
Sec. 304. Attorney fees and costs. 
Sec. 305. Irrebuttable presumption of defi-

cient performance. 
TITLE I—RIGHT TO REVIEW OF THE 

DEATH PENALTY UPON THE GRANT OF 
CERTIORARI 

SEC. 101. PROTECTING THE RIGHTS OF DEATH 
ROW INMATES TO REVIEW OF CASES 
GRANTED CERTIORARI. 

Section 2101 of title 28, United States Code, 
is amended by adding at the end the fol-
lowing: 

‘‘(h) Upon notice by a party that has filed 
a motion for a stay of execution or filed for 
certiorari with, or has been granted certio-
rari by, the United States Supreme Court in 
an appeal from a case in which the sentence 
is death, the Governor of the State in which 
the death sentence is to be carried out, in a 
State case, or the Director of the Bureau of 
Prisons, the Secretary of a military branch, 
or any other Federal official with authority 
to carry out the death sentence, in a Federal 
case, shall suspend the execution of the sen-
tence of death until the United States Su-
preme Court enters a stay of execution or 
until certiorari is acted upon and the case is 
disposed of by the United States Supreme 
Court. 

‘‘(i) For purposes of this section, the 
United States Supreme Court shall treat a 
motion for a stay of execution as a petition 
for certiorari. 

‘‘(j) In an appeal from a case in which the 
sentence is death, a writ of certiorari shall 
be issued by the United States Supreme 
Court upon the vote of at least 4 qualified 
justices.’’. 
SEC. 102. HABEAS CORPUS. 

(a) STATE COURT PROCEEDINGS.—Section 
2251 of title 28, United States Code, is amend-
ed— 

(1) by inserting ‘‘(a)’’ at the beginning of 
the text; 

(2) by inserting ‘‘(b)’’ before the second 
sentence; and 

(3) by adding at the end the following: 
‘‘(c)(1) Notwithstanding any other provi-

sion of law, a justice or judge of the United 
States before whom a habeas corpus pro-
ceeding that involves the death sentence is 
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pending shall stay the execution of the death 
sentence until the proceeding is completed. 
If the issuance of such a stay requires more 
than 1 judge to concur or vote on the stay, 
the court before which the proceeding is 
pending shall grant the stay. 

‘‘(2) For purposes of this subsection, a case 
is pending before a court in the Circuit Court 
of Appeals if a notice of appeal has been filed 
and is pending before the United States Su-
preme Court, if a petition for certiorari has 
been filed, or if a motion to stay execution 
has been filed. 

‘‘(3) A case described in paragraph (2) re-
mains pending before the court until the pe-
tition for certiorari is denied. If the petition 
is granted, the case remains pending. 

‘‘(4) If a higher court is unable or fails to 
issue a stay pursuant to this subsection, a 
lower court before which the case had been 
pending shall issue the stay of execution. 

‘‘(d) For purposes of this section, a motion 
to stay execution shall be treated as a peti-
tion for certiorari.’’. 

(b) FEDERAL COURT PROCEEDINGS.—Section 
2255 of title 28, United States Code, is amend-
ed by adding at the end the following: 

‘‘Notwithstanding any other provision of 
law, a justice or judge of the United States, 
before whom a habeas corpus proceeding that 
involves a Federal death sentence is pending, 
shall stay the execution of the death sen-
tence until the proceeding is completed. If 
the issuance of such a stay requires more 
than 1 judge to concur or vote on the stay, 
the court before which the proceeding is 
pending shall grant the stay. 

‘‘If a higher court is unable or fails to issue 
a stay pursuant to the preceding paragraph, 
a lower court before which the case had been 
pending shall issue the stay of execution. 
For purposes of this section, a motion to 
stay execution shall be treated as a petition 
for certiorari. A case described in the pre-
ceding paragraph— 

‘‘(1) is pending before a court in the Circuit 
Court of Appeals if a notice of appeal has 
been filed; and 

‘‘(2) is pending before the United States 
Supreme Court if— 

‘‘(A) a petition for certiorari has been filed 
and has not been denied; or 

‘‘(B) a motion to stay execution has been 
filed.’’. 

TITLE II—POST-CONVICTION DNA 
TESTING 

SEC. 201. POST-CONVICTION DNA TESTING. 
(a) FEDERAL CRIMINAL PROCEDURE.— 
(1) IN GENERAL.—Part II of title 18, United 

States Code, is amended by inserting after 
chapter 228 the following: 
‘‘CHAPTER 228A—POST-CONVICTION DNA 

TESTING 
‘‘Sec. 
‘‘3600. DNA testing. 
‘‘3600A. Prohibition on destruction of bio-

logical evidence. 
‘‘§ 3600. DNA testing 

‘‘(a) MOTION.— 
‘‘(1) IN GENERAL.—An individual impris-

oned because of a conviction of a criminal of-
fense in a court of the United States (re-
ferred to in this section as the ‘applicant’) 
may make a written motion to the court 
that entered the judgment of conviction for 
the performance of forensic DNA testing on 
specified evidence that was secured in rela-
tion to the investigation or prosecution that 
resulted in the conviction. 

‘‘(2) CONTENTS.—The motion shall— 
‘‘(A) include an assertion by the applicant, 

under penalty of perjury, that the applicant 
is actually innocent of the crime for which 
the applicant is imprisoned or of uncharged 
conduct, if the exoneration of the applicant 
of such conduct would result in a mandatory 
reduction in the sentence of the applicant; 

‘‘(B) identify the specific evidence secured 
in relation to the investigation or prosecu-
tion that resulted in the conviction for 
which testing is requested; 

‘‘(C) identify a theory of defense— 
‘‘(i) the validity of which would establish 

the actual innocence of the applicant, and 
explain how the requested DNA testing 
would substantiate that theory; and 

‘‘(ii) that is not inconsistent with any af-
firmative defense issued by the applicant in 
the original prosecution; 

‘‘(D) make a prima facie showing that the 
conditions set forth in subsection (c) for 
issuance of a testing order are satisfied; and 

‘‘(E) certify that the applicant will provide 
a DNA sample from the applicant for pur-
poses of comparison. 

‘‘(3) FILING.—A motion filed under this sec-
tion is timely if— 

‘‘(A) it is filed within 60 months of the date 
of enactment of this section; 

‘‘(B) the applicant can show that— 
‘‘(i) the evidence identified pursuant to 

paragraph (2)(B) is newly discovered; and 
‘‘(ii)(I) such evidence could not have been 

discovered through the exercise of due dili-
gence; or 

‘‘(II) the proximate cause for not having 
previously discovered such evidence was the 
deficient performance of the attorney of the 
applicant; or 

‘‘(C) the applicant can show that— 
‘‘(i)(I) the technology for the requested 

DNA testing was not available at the time of 
trial; 

‘‘(II) it was not generally known that such 
technology was available at the time of trial; 
or 

‘‘(III) the failure to request such testing 
using the technology was due to the defi-
cient performance of the attorney of the ap-
plicant; and 

‘‘(ii) if any of the evidence was previously 
subjected to DNA testing, the testing now 
requested uses a newer technology for DNA 
testing that is reasonably certain to provide 
results that are substantially more accurate 
and probative than any previous DNA testing 
of the evidence. 

‘‘(b) NOTICE TO THE GOVERNMENT; PRESER-
VATION ORDER; APPOINTMENT OF COUNSEL.— 

‘‘(1) NOTICE TO THE GOVERNMENT.—Upon re-
ceipt of a motion under subsection (a), the 
court shall promptly notify the government 
of the motion and afford the government an 
opportunity to respond to the motion. 

‘‘(2) PRESERVATION ORDER.—The court may 
direct the government to preserve any evi-
dence to which a motion under subsection (a) 
relates to the extent necessary to carry out 
proceedings under this section. 

‘‘(3) APPOINTMENT OF COUNSEL.—The court 
may appoint counsel for an indigent appli-
cant under this section in accordance with 
section 3006A of this title. 

‘‘(c) ORDER FOR DNA TESTING.—The court 
shall order the DNA testing requested in a 
motion filed under this section if— 

‘‘(1) the motion satisfies the requirements 
of subsection (a); 

‘‘(2)(A) the identity of the perpetrator was 
at issue in the trial that resulted in the con-
viction of the applicant; or 

‘‘(B) in a case where the applicant pled 
guilty, the identity of the perpetrator would 
have been at issue at trial; 

‘‘(3) the evidence to be tested is in the pos-
session of the government and has been sub-
ject to a chain of custody and retained under 
conditions sufficient to ensure that it has 
not been substituted, contaminated, tam-
pered with, replaced, or altered in any re-
spect material to the requested DNA testing; 

‘‘(4)(A)(i) the technology for the requested 
DNA testing was not available at the time of 
trial; 

‘‘(ii) it was not generally known that such 
technology was available; or 

‘‘(iii) the applicant can show that the fail-
ure to request such testing was due to the 
deficient performance of the attorney of the 
applicant; and 

‘‘(B) if any of the evidence was previously 
subjected to DNA testing, the testing now 
requested uses a newer DNA testing tech-
nique which is reasonably certain to provide 
results that are substantially more accurate 
and probative than any previous DNA testing 
of the evidence; 

‘‘(5) the proposed DNA testing uses sci-
entifically sound methods and is consistent 
with accepted forensic practice; 

‘‘(6) the proposed DNA testing is reason-
able in scope; and 

‘‘(7) the court determines, after review of 
the record of the trial of the applicant and 
any other relevant evidence, that there is a 
reasonable probability that the results of the 
proposed DNA testing will enable the appli-
cant to establish that the applicant is enti-
tled to a new trial under the standard of sub-
section (e)(3). 

‘‘(d) TESTING PROCEDURES; REPORTING OF 
TEST RESULTS.— 

‘‘(1) TESTING PROCEDURES.—The court shall 
direct that any DNA testing ordered under 
this section be carried out by— 

‘‘(A) a laboratory mutually selected by the 
government and the applicant; or 

‘‘(B) if the government and the applicant 
are unable to agree on a laboratory, a lab-
oratory selected by the court ordering the 
testing. 

‘‘(2) LABORATORY APPROVAL.—With respect 
to DNA testing by a laboratory in accord-
ance with this subsection, other than an FBI 
laboratory, the court must approve the se-
lection of the laboratory and make all nec-
essary orders to ensure the integrity of the 
evidence and the testing process and the reli-
ability of the test results. 

‘‘(3) LABORATORY COSTS.—The applicant 
shall pay the cost of any testing by a labora-
tory in accordance with this subsection, 
other than an FBI laboratory, except that 
the court shall pay, in accordance with sec-
tion 3006A of this title, the cost if the appli-
cant would otherwise be financially incapa-
ble of securing such testing. 

‘‘(4) DISCLOSURE OF TEST RESULTS.—The re-
sults of any DNA testing ordered under this 
section— 

‘‘(A) shall be disclosed to— 
‘‘(i) the court; 
‘‘(ii) the applicant; 
‘‘(iii) the government; and 
‘‘(iv) the appropriate agency under sub-

section (e)(3)(B)(ii); and 
‘‘(B) shall be included in the Combined 

DNA Index System if the conditions set forth 
in subsection (e)(2) are met. 

‘‘(e) POSTTESTING PROCEDURES.— 
‘‘(1) INCONCLUSIVE RESULT.—If the DNA 

testing results are inconclusive, the court 
may order further testing, as appropriate, or 
may deny the applicant relief. 

‘‘(2) POSITIVE RESULT.—If DNA testing re-
sults obtained under this section show that 
the applicant was the source of the DNA 
identified as evidence under subsection 
(a)(2)(B), the court shall— 

‘‘(A) deny the applicant relief; 
‘‘(B) submit the DNA testing results to the 

Department of Justice for inclusion in the 
Combined DNA Index System; and 

‘‘(C) on motion of the government, proceed 
as provided in paragraph (5)(A). 

‘‘(3) NEGATIVE RESULT.—If DNA testing re-
sults obtained under this section show that 
the applicant was not the source of the DNA 
identified as evidence under subsection 
(a)(2)(B)— 

‘‘(A) the court shall promptly— 
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‘‘(i) order any further DNA testing needed 

to clarify the import of the test results, in-
cluding any testing needed to exclude per-
sons other than the perpetrator of the crime 
as potential sources of the DNA evidence; 
and 

‘‘(ii) determine whether the applicant is 
entitled to relief under paragraph (4); and 

‘‘(B) the Attorney General shall— 
‘‘(i) compare the DNA evidence collected 

from the applicant with DNA evidence in the 
Combined DNA Index System that has been 
collected from unsolved crimes; 

‘‘(ii) if the comparison yields a DNA match 
with an unsolved crime, notify the appro-
priate agency and preserve the DNA sample; 
and 

‘‘(iii) if the comparison fails to yield a 
DNA match with an unsolved crime, destroy 
the DNA sample collected from the appli-
cant. 

‘‘(4) EXCULPATORY EVIDENCE.—If the DNA 
testing conducted under this section pro-
duces exculpatory evidence— 

‘‘(A) the applicant may, during the 60-day 
period beginning on the date on which the 
applicant is notified of the test results, make 
a motion to the court that ordered the test-
ing for a new trial based on newly discovered 
evidence under rule 33 of the Federal Rules 
of Criminal Procedure, notwithstanding any 
provision of law that would bar such a mo-
tion as untimely; and 

‘‘(B) upon receipt of a motion under sub-
paragraph (A), the court that ordered the 
testing shall consider the motion under rule 
33 of the Federal Rules of Criminal Proce-
dure, notwithstanding any provision of law 
that would bar such consideration as un-
timely. 

‘‘(5) FAILURE TO OBTAIN RELIEF.— 
‘‘(A) IN GENERAL.—If the applicant fails to 

obtain relief under this subsection, the 
court, on motion by the government, shall 
make a determination whether the assertion 
of innocence by the applicant was false. 

‘‘(B) FALSE ASSERTION.—If the court finds 
that the assertion of innocence by the appli-
cant was false, the court— 

‘‘(i) may hold the applicant in contempt; 
‘‘(ii) shall assess against the applicant the 

cost of any DNA testing carried out under 
this section; and 

‘‘(iii) shall forward the finding to the Di-
rector of the Bureau of Prisons. 

‘‘(C) BUREAU OF PRISONS.—On receipt of a 
finding by the court under this paragraph, 
the Director of the Bureau of Prisons may 
deny, wholly or in part, the good conduct 
credit authorized under section 3624 of this 
title, on the basis of that finding. 

‘‘(D) PAROLE COMMISSION.—If the applicant 
is subject to the jurisdiction of the United 
States Parole Commission, the court shall 
forward its finding under this paragraph to 
the Parole Commission, and the Parole Com-
mission may deny parole on the basis of that 
finding. 

‘‘(E) PENALTY.—In any prosecution of an 
applicant under chapter 79 of this title, for 
false assertions or other conduct in pro-
ceedings under this section, the court, upon 
conviction of the applicant, shall sentence 
the applicant to a term of imprisonment of 1 
year, which shall run consecutively to any 
other term of imprisonment the applicant is 
serving. 

‘‘(f) FINAL ORDER.—An order granting or 
denying DNA testing under subsection (c), or 
an order granting or denying a new trial 
under subsection (e), is a final order for pur-
poses of section 1291 of title 28. 

‘‘(g) TIME LIMITS INAPPLICABLE; OTHER 
REMEDIES UNAFFECTED.—Notwithstanding 
any time limit otherwise applicable to mo-
tions for new trials based on newly discov-
ered evidence, a court may grant relief under 
subsection (e) to an applicant, at any time. 

‘‘(h) OTHER REMEDIES UNAFFECTED.—This 
section does not affect the circumstances 
under which a person may obtain DNA test-
ing or postconviction relief under any other 
law or rule. 
‘‘§ 3600A. Prohibition on destruction of bio-

logical material 
‘‘(a) PROHIBITION.— 
‘‘(1) IN GENERAL.—Notwithstanding any 

other provision of law, during the period de-
scribed in paragraph (2), the government 
shall not destroy any biological material 
preserved if the defendant is serving a term 
of imprisonment following conviction in a 
case. 

‘‘(2) PERIOD DESCRIBED.—The period de-
scribed in this paragraph is the period begin-
ning on the date of enactment of this section 
and ending on the later of— 

‘‘(A) the expiration of the 60-month period 
beginning on that date of enactment; or 

‘‘(B) the date on which any proceedings 
under section 3600 relating to the case are 
completed. 

‘‘(b) SANCTIONS FOR INTENTIONAL VIOLA-
TION.—The court may impose appropriate 
sanctions, including criminal contempt, for 
an intentional violation of subsection (a). 

‘‘(c) EXCEPTIONS.—The government may 
dispose of evidence before the expiration of 
the period of time described in subsection (a) 
if— 

‘‘(1) other than subsection (a), no statute, 
regulation, court order, or other provision of 
law requires that the evidence be preserved; 
and 

‘‘(2)(A)(i) the government notifies any per-
son who remains incarcerated in connection 
with the investigation or prosecution and 
any counsel of record for that person (or, if 
there is no counsel of record, the public de-
fender for the judicial district in which the 
conviction for that person was imposed), of 
the intention of the government to dispose of 
the evidence and the provisions of this chap-
ter; and 

‘‘(ii) the government affords such person 
not less than 180 days after such notification 
to make a motion under section 3600(a) for 
DNA testing of the evidence; or 

‘‘(B)(i) the evidence must be returned to its 
rightful owner, or is of such a size, bulk, or 
physical character as to render retention im-
practicable; and 

‘‘(ii) the government takes reasonable 
measures to remove and preserve portions of 
the material evidence sufficient to permit 
future DNA testing.’’. 

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The analysis for part II of title 18, 
United States Code, is amended by inserting 
after the item relating to chapter 228 the fol-
lowing: 
‘‘228A. Postconviction DNA Testing .. 3600’’. 

(b) APPLICABILITY.—The provisions and 
amendments in this section shall take effect 
on the date of enactment of this Act and 
shall apply with respect to any offense com-
mitted, and to any judgment of conviction 
entered, before, on, or after that date of en-
actment. 

(c) REPORT BY THE ATTORNEY GENERAL.— 
(1) TRACKING SYSTEM.— 
(A) IN GENERAL.—The Attorney General 

shall establish a system for reporting and 
tracking motions under section 3600 of title 
18, United States Code. 

(B) REQUESTED ASSISTANCE.—The judicial 
branch shall provide to the Attorney General 
any requested assistance in operating a re-
porting and tracking system and in ensuring 
the accuracy and completeness of informa-
tion included in that system. 

(2) INFORMATION.—Not later than 180 days 
before the expiration of the time period ref-
erenced in section 3600(a)(3)(A) of title 18, 
United States Code, the Attorney General 

shall submit a report to Congress con-
taining— 

(A) a summary of the motions filed under 
section 3600 of title 18, United States Code; 

(B) information on whether DNA testing 
was ordered pursuant to such motions; 

(C) information on whether the applicant 
obtained relief on the basis of DNA test re-
sults; and 

(D) information on whether further pro-
ceedings occurred following a granting of re-
lief and the outcome of those proceedings. 

(3) ASSESSMENT.—The report submitted 
under paragraph (2) may also include— 

(A) any other information that the Attor-
ney General believes will be useful in assess-
ing the operation, utility, or costs of section 
3600 of title 18, United States Code; and 

(B) any recommendations that the Attor-
ney General may have relating to future leg-
islative action concerning section 3600 of 
title 18, United States Code. 
SEC. 202. PROHIBITION PURSUANT TO SECTION 5 

OF THE 14TH AMENDMENT. 
(a) APPLICATION FOR DNA TESTING.—No 

State shall deny an application for DNA 
testing made by a prisoner in State custody 
who would be eligible for such testing under 
the provisions of sections 3600 and 3600A of 
title 18, United States Code. 

(b) DNA TESTING PROCEDURES.—The proce-
dures for DNA testing for a prisoner in State 
custody shall be substantially similar to the 
DNA testing procedures established for Fed-
eral courts under sections 3600 and 3600A of 
title 18, United States Code. 

(c) REMEDY.—A prisoner in State custody 
may enforce subsections (a) and (b) in a civil 
action for declaratory or injunctive relief, 
filed either in a State court of general juris-
diction or in a district court of the United 
States, naming an executive or judicial offi-
cer of the State as a defendant. 
TITLE III—MANDATORY MINIMAL DE-

FENSE COUNSEL STANDARDS IN STATE 
COURTS FOR CAPITAL CASES 

SEC. 301. RIGHT TO LEGAL REPRESENTATION 
FOR INDIGENT DEFENDANTS. 

(a) PRECONVICTION REPRESENTATION.—Not-
withstanding any other provision of law, a 
defendant in a criminal action in a State 
court, which may result in punishment by 
death, who is or becomes financially unable 
to obtain adequate representation or inves-
tigative, expert, or other reasonably nec-
essary services at any time— 

(1) before judgment; or 
(2) after the entry of a judgment imposing 

a sentence of death, but before the execution 
of that judgment; 
shall be entitled to the appointment of 1 or 
more attorneys and the furnishing of such 
other services in accordance with the provi-
sions of this title. 

(b) POSTCONVICTION REPRESENTATION.—In a 
postconviction proceeding in which a defend-
ant seeks to vacate or set aside a death sen-
tence, a defendant who is or becomes finan-
cially unable to obtain adequate representa-
tion or investigative, expert, or other rea-
sonably necessary services shall be entitled 
to the appointment of 1 or more attorneys 
and the furnishing of such other services in 
accordance with the provisions of this title. 
SEC. 302. MINIMUM EXPERIENCE REQUIRED FOR 

DEFENSE COUNSEL. 
(a) PREJUDGMENT APPOINTMENT.— 
(1) IN GENERAL.—If the appointment of 

legal counsel under this title is made before 
judgment, at least 1 attorney so appointed— 

(A) must have been admitted to practice 
for not less than 5 years in the court in 
which the prosecution is to be tried; and 

(B) must have not less than 3 years experi-
ence in the actual trial of felony prosecu-
tions in that court. 

(2) JUDICIAL APPOINTMENT.—The court be-
fore which the defendant is to be tried, or a 
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judge thereof, shall promptly, upon the re-
quest of the defendant, assign 2 attorneys to 
the case. 

(3) EXPERTISE; ACCESSIBILITY.—At least 1 of 
the attorneys assigned under paragraph (2)— 

(A) shall be learned in the law applicable 
to capital cases; and 

(B) shall have free access to the accused at 
all reasonable hours. 

(4) RECOMMENDATION.—In assigning counsel 
under this section, the court shall consider— 

(A) the recommendation of the State pub-
lic defender organization, community de-
fender organization, or equivalent organiza-
tion; or 

(B) if no such organization exists in the 
relevant jurisdiction, the administrative of-
fice of the local court or any governmental 
entity, bar association, or organization with 
knowledge regarding the skills and qualifica-
tions of local defense counsel. 

(5) WITNESSES.—The court shall allow a de-
fendant, under this title, to produce lawful 
witnesses to testify in support of the defend-
ant, and shall compel such witnesses to ap-
pear at trial in the same manner that wit-
nesses are compelled to appear on behalf of 
the prosecution. 

(b) POSTJUDGMENT APPOINTMENT.—If the 
appointment is made after judgment, at 
least 1 attorney appointed shall— 

(1) have been admitted to practice for not 
less than 5 years in the appropriate State ap-
pellate court; 

(2) have not less than 3 years experience in 
the handling of felony appeals in that court; 
and 

(3) be learned in the law applicable to cap-
ital cases. 

(c) LEARNED STANDARD.—In determining 
whether an attorney is learned in the law of 
capital cases under this section, the State 
court shall apply the standard used in the 
courts of the United States. 
SEC. 303. ADEQUATE REPRESENTATION. 

(a) APPOINTMENT OF SUBSTITUTE COUN-
SEL.—With respect to this section, the court, 
for good cause, may appoint another attor-
ney whose background, knowledge, or experi-
ence would otherwise enable the attorney to 
properly represent the defendant, with due 
consideration to the seriousness of the pos-
sible penalty and to the unique and complex 
nature of the litigation. 

(b) SCOPE OF LEGAL REPRESENTATION.—Un-
less replaced by similarly qualified counsel 
upon the motion of the attorney or the de-
fendant, each attorney appointed under this 
title shall represent the defendant through-
out every stage of available judicial pro-
ceedings, including— 

(1) pretrial motions and procedures; 
(2) competency proceedings; 
(3) trial; 
(4) sentencing; 
(5) executive and other clemency pro-

ceedings; 
(6) motions for new trial; 
(7) appeals; 
(8) applications for stays of execution; and 
(9) applications for writ of certiorari to the 

Supreme Court of the United States. 
(c) ADDITIONAL SERVICES.— 
(1) IN GENERAL.—Upon a finding that inves-

tigative, expert, or other services are reason-
ably necessary for the representation of the 
defendant, whether in connection with issues 
relating to guilt or the sentence, the court 
may authorize the attorneys for the defend-
ant to obtain such services on behalf of the 
defendant and, if so authorized, shall order 
the payment of fees and expenses for such 
services pursuant to section 304. 

(2) EX PARTE COMMUNICATIONS.—No ex parte 
proceeding, communication, or request may 
be considered pursuant to this section unless 
a proper showing is made concerning the 

need for confidentiality. Any such pro-
ceeding, communication, or request shall be 
transcribed and made a part of the record 
available for appellate review. 
SEC. 304. ATTORNEY FEES AND COSTS. 

(a) ATTORNEY FEES.—Compensation shall 
be paid to attorneys appointed under this 
title at a rate equivalent to that of attor-
neys representing defendants in Federal cap-
ital cases pursuant to section 408(q)(10)(A) of 
the Controlled Substances Act (21 U.S.C. 
848(q)(10)(A)). 

(b) ADDITIONAL EXPENSES.—Fees and ex-
penses paid for investigative, expert, and 
other reasonably necessary services author-
ized under this section shall be equivalent to 
fees paid in Federal capital cases pursuant to 
section 408(q)(10)(B) of the Controlled Sub-
stances Act (21 U.S.C. 848(q)(10)(B)). 

(c) PUBLIC DISCLOSURE.—The amounts paid 
for services under this section shall be dis-
closed to the public, after the disposition of 
the petition. 
SEC. 305. IRREBUTTABLE PRESUMPTION OF DE-

FICIENT PERFORMANCE. 
(a) IN GENERAL.—In a proceeding in Fed-

eral court pursuant to section 2254 of title 28, 
United States Code, the failure to comply 
with the procedures of this title shall create 
an irrebuttable presumption that the per-
formance of the counsel for the petitioner 
was deficient. 

(b) ENTITLEMENT TO RELIEF; BURDEN OF 
PROOF; STANDARD OF REVIEW.—A petitioner 
is not entitled to relief unless the petitioner 
shows that the result of the proceeding 
would have been different if the performance 
of the counsel for the petitioner had not been 
deficient. The party opposing the petition 
has the burden of establishing that the 
standards in this section have been met. The 
court shall conduct a de novo review to set-
tle this issue. 

(c) OTHER REMEDIES.—The provisions of 
this section are not intended to limit any 
other Federal or State court from enforcing 
this section by any other appropriate rem-
edy. 

S. 2441 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Post-Conviction DNA Testing Act of 
2002’’. 
SEC. 2. POST-CONVICTION DNA TESTING. 

(a) FEDERAL CRIMINAL PROCEDURE.— 
(1) IN GENERAL.—Part II of title 18, United 

States Code, is amended by inserting after 
chapter 228 the following: 
‘‘CHAPTER 228A—POST-CONVICTION DNA 

TESTING 
‘‘Sec. 
‘‘3600. DNA testing. 
‘‘3600A. Prohibition on destruction of bio-

logical evidence. 
‘‘§ 3600. DNA testing 

‘‘(a) MOTION.— 
‘‘(1) IN GENERAL.—An individual impris-

oned because of a conviction of a criminal of-
fense in a court of the United States (re-
ferred to in this section as the ‘applicant’) 
may make a written motion to the court 
that entered the judgment of conviction for 
the performance of forensic DNA testing on 
specified evidence that was secured in rela-
tion to the investigation or prosecution that 
resulted in the conviction. 

‘‘(2) CONTENTS.—The motion shall— 
‘‘(A) include an assertion by the applicant, 

under penalty of perjury, that the applicant 
is actually innocent of the crime for which 
the applicant is imprisoned or of uncharged 
conduct, if the exoneration of the applicant 

of such conduct would result in a mandatory 
reduction in the sentence of the applicant; 

‘‘(B) identify the specific evidence secured 
in relation to the investigation or prosecu-
tion that resulted in the conviction for 
which testing is requested; 

‘‘(C) identify a theory of defense— 
‘‘(i) the validity of which would establish 

the actual innocence of the applicant, and 
explain how the requested DNA testing 
would substantiate that theory; and 

‘‘(ii) that is not inconsistent with any af-
firmative defense issued by the applicant in 
the original prosecution; 

‘‘(D) make a prima facie showing that the 
conditions set forth in subsection (c) for 
issuance of a testing order are satisfied; and 

‘‘(E) certify that the applicant will provide 
a DNA sample from the applicant for pur-
poses of comparison. 

‘‘(3) FILING.—A motion filed under this sec-
tion is timely if— 

‘‘(A) it is filed within 60 months of the date 
of enactment of this section; 

‘‘(B) the applicant can show that— 
‘‘(i) the evidence identified pursuant to 

paragraph (2)(B) is newly discovered; and 
‘‘(ii)(I) such evidence could not have been 

discovered through the exercise of due dili-
gence; or 

‘‘(II) the proximate cause for not having 
previously discovered such evidence was the 
deficient performance of the attorney of the 
applicant; or 

‘‘(C) the applicant can show that— 
‘‘(i)(I) the technology for the requested 

DNA testing was not available at the time of 
trial; 

‘‘(II) it was not generally known that such 
technology was available at the time of trial; 
or 

‘‘(III) the failure to request such testing 
using the technology was due to the defi-
cient performance of the attorney of the ap-
plicant; and 

‘‘(ii) if any of the evidence was previously 
subjected to DNA testing, the testing now 
requested uses a newer technology for DNA 
testing that is reasonably certain to provide 
results that are substantially more accurate 
and probative than any previous DNA testing 
of the evidence. 

‘‘(b) NOTICE TO THE GOVERNMENT; PRESER-
VATION ORDER; APPOINTMENT OF COUNSEL.— 

‘‘(1) NOTICE TO THE GOVERNMENT.—Upon re-
ceipt of a motion under subsection (a), the 
court shall promptly notify the government 
of the motion and afford the government an 
opportunity to respond to the motion. 

‘‘(2) PRESERVATION ORDER.—The court may 
direct the government to preserve any evi-
dence to which a motion under subsection (a) 
relates to the extent necessary to carry out 
proceedings under this section. 

‘‘(3) APPOINTMENT OF COUNSEL.—The court 
may appoint counsel for an indigent appli-
cant under this section in accordance with 
section 3006A of this title. 

‘‘(c) ORDER FOR DNA TESTING.—The court 
shall order the DNA testing requested in a 
motion filed under this section if— 

‘‘(1) the motion satisfies the requirements 
of subsection (a); 

‘‘(2)(A) the identity of the perpetrator was 
at issue in the trial that resulted in the con-
viction of the applicant; or 

‘‘(B) in a case where the applicant pled 
guilty, the identity of the perpetrator would 
have been at issue at trial; 

‘‘(3) the evidence to be tested is in the pos-
session of the government and has been sub-
ject to a chain of custody and retained under 
conditions sufficient to ensure that it has 
not been substituted, contaminated, tam-
pered with, replaced, or altered in any re-
spect material to the requested DNA testing; 
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‘‘(4)(A)(i) the technology for the requested 

DNA testing was not available at the time of 
trial; 

‘‘(ii) it was not generally known that such 
technology was available; or 

‘‘(iii) the applicant can show that the fail-
ure to request such testing was due to the 
deficient performance of the attorney of the 
applicant; and 

‘‘(B) if any of the evidence was previously 
subjected to DNA testing, the testing now 
requested uses a newer DNA testing tech-
nique which is reasonably certain to provide 
results that are substantially more accurate 
and probative than any previous DNA testing 
of the evidence; 

‘‘(5) the proposed DNA testing uses sci-
entifically sound methods and is consistent 
with accepted forensic practice; 

‘‘(6) the proposed DNA testing is reason-
able in scope; and 

‘‘(7) the court determines, after review of 
the record of the trial of the applicant and 
any other relevant evidence, that there is a 
reasonable probability that the results of the 
proposed DNA testing will enable the appli-
cant to establish that the applicant is enti-
tled to a new trial under the standard of sub-
section (e)(3). 

‘‘(d) TESTING PROCEDURES; REPORTING OF 
TEST RESULTS.— 

‘‘(1) TESTING PROCEDURES.—The court shall 
direct that any DNA testing ordered under 
this section be carried out by— 

‘‘(A) a laboratory mutually selected by the 
government and the applicant; or 

‘‘(B) if the government and the applicant 
are unable to agree on a laboratory, a lab-
oratory selected by the court ordering the 
testing. 

‘‘(2) LABORATORY APPROVAL.—With respect 
to DNA testing by a laboratory in accord-
ance with this subsection, other than an FBI 
laboratory, the court must approve the se-
lection of the laboratory and make all nec-
essary orders to ensure the integrity of the 
evidence and the testing process and the reli-
ability of the test results. 

‘‘(3) LABORATORY COSTS.—The applicant 
shall pay the cost of any testing by a labora-
tory in accordance with this subsection, 
other than an FBI laboratory, except that 
the court shall pay, in accordance with sec-
tion 3006A of this title, the cost if the appli-
cant would otherwise be financially incapa-
ble of securing such testing. 

‘‘(4) DISCLOSURE OF TEST RESULTS.—The re-
sults of any DNA testing ordered under this 
section— 

‘‘(A) shall be disclosed to— 
‘‘(i) the court; 
‘‘(ii) the applicant; 
‘‘(iii) the government; and 
‘‘(iv) the appropriate agency under sub-

section (e)(3)(B)(ii); and 
‘‘(B) shall be included in the Combined 

DNA Index System if the conditions set forth 
in subsection (e)(2) are met. 

‘‘(e) POSTTESTING PROCEDURES.— 
‘‘(1) INCONCLUSIVE RESULT.—If the DNA 

testing results are inconclusive, the court 
may order further testing, as appropriate, or 
may deny the applicant relief. 

‘‘(2) POSITIVE RESULT.—If DNA testing re-
sults obtained under this section show that 
the applicant was the source of the DNA 
identified as evidence under subsection 
(a)(2)(B), the court shall— 

‘‘(A) deny the applicant relief; 
‘‘(B) submit the DNA testing results to the 

Department of Justice for inclusion in the 
Combined DNA Index System; and 

‘‘(C) on motion of the government, proceed 
as provided in paragraph (5)(A). 

‘‘(3) NEGATIVE RESULT.—If DNA testing re-
sults obtained under this section show that 
the applicant was not the source of the DNA 

identified as evidence under subsection 
(a)(2)(B)— 

‘‘(A) the court shall promptly— 
‘‘(i) order any further DNA testing needed 

to clarify the import of the test results, in-
cluding any testing needed to exclude per-
sons other than the perpetrator of the crime 
as potential sources of the DNA evidence; 
and 

‘‘(ii) determine whether the applicant is 
entitled to relief under paragraph (4); and 

‘‘(B) the Attorney General shall— 
‘‘(i) compare the DNA evidence collected 

from the applicant with DNA evidence in the 
Combined DNA Index System that has been 
collected from unsolved crimes; 

‘‘(ii) if the comparison yields a DNA match 
with an unsolved crime, notify the appro-
priate agency and preserve the DNA sample; 
and 

‘‘(iii) if the comparison fails to yield a 
DNA match with an unsolved crime, destroy 
the DNA sample collected from the appli-
cant. 

‘‘(4) EXCULPATORY EVIDENCE.—If the DNA 
testing conducted under this section pro-
duces exculpatory evidence— 

‘‘(A) the applicant may, during the 60-day 
period beginning on the date on which the 
applicant is notified of the test results, make 
a motion to the court that ordered the test-
ing for a new trial based on newly discovered 
evidence under rule 33 of the Federal Rules 
of Criminal Procedure, notwithstanding any 
provision of law that would bar such a mo-
tion as untimely; and 

‘‘(B) upon receipt of a motion under sub-
paragraph (A), the court that ordered the 
testing shall consider the motion under rule 
33 of the Federal Rules of Criminal Proce-
dure, notwithstanding any provision of law 
that would bar such consideration as un-
timely. 

‘‘(5) FAILURE TO OBTAIN RELIEF.— 
‘‘(A) IN GENERAL.—If the applicant fails to 

obtain relief under this subsection, the 
court, on motion by the government, shall 
make a determination whether the assertion 
of innocence by the applicant was false. 

‘‘(B) FALSE ASSERTION.—If the court finds 
that the assertion of innocence by the appli-
cant was false, the court— 

‘‘(i) may hold the applicant in contempt; 
‘‘(ii) shall assess against the applicant the 

cost of any DNA testing carried out under 
this section; and 

‘‘(iii) shall forward the finding to the Di-
rector of the Bureau of Prisons. 

‘‘(C) BUREAU OF PRISONS.—On receipt of a 
finding by the court under this paragraph, 
the Director of the Bureau of Prisons may 
deny, wholly or in part, the good conduct 
credit authorized under section 3624 of this 
title, on the basis of that finding. 

‘‘(D) PAROLE COMMISSION.—If the applicant 
is subject to the jurisdiction of the United 
States Parole Commission, the court shall 
forward its finding under this paragraph to 
the Parole Commission, and the Parole Com-
mission may deny parole on the basis of that 
finding. 

‘‘(E) PENALTY.—In any prosecution of an 
applicant under chapter 79 of this title, for 
false assertions or other conduct in pro-
ceedings under this section, the court, upon 
conviction of the applicant, shall sentence 
the applicant to a term of imprisonment of 1 
year, which shall run consecutively to any 
other term of imprisonment the applicant is 
serving. 

‘‘(f) FINAL ORDER.—An order granting or 
denying DNA testing under subsection (c), or 
an order granting or denying a new trial 
under subsection (e), is a final order for pur-
poses of section 1291 of title 28. 

‘‘(g) TIME LIMITS INAPPLICABLE; OTHER 
REMEDIES UNAFFECTED.—Notwithstanding 
any time limit otherwise applicable to mo-

tions for new trials based on newly discov-
ered evidence, a court may grant relief under 
subsection (e) to an applicant, at any time. 

‘‘(h) OTHER REMEDIES UNAFFECTED.—This 
section does not affect the circumstances 
under which a person may obtain DNA test-
ing or postconviction relief under any other 
law or rule. 

‘‘§ 3600A. Prohibition on destruction of bio-
logical material 
‘‘(a) PROHIBITION.— 
‘‘(1) IN GENERAL.—Notwithstanding any 

other provision of law, during the period de-
scribed in paragraph (2), the government 
shall not destroy any biological material 
preserved if the defendant is serving a term 
of imprisonment following conviction in a 
case. 

‘‘(2) PERIOD DESCRIBED.—The period de-
scribed in this paragraph is the period begin-
ning on the date of enactment of this section 
and ending on the later of— 

‘‘(A) the expiration of the 60-month period 
beginning on that date of enactment; or 

‘‘(B) the date on which any proceedings 
under section 3600 relating to the case are 
completed. 

‘‘(b) SANCTIONS FOR INTENTIONAL VIOLA-
TION.—The court may impose appropriate 
sanctions, including criminal contempt, for 
an intentional violation of subsection (a). 

‘‘(c) EXCEPTIONS.—The government may 
dispose of evidence before the expiration of 
the period of time described in subsection (a) 
if— 

‘‘(1) other than subsection (a), no statute, 
regulation, court order, or other provision of 
law requires that the evidence be preserved; 
and 

‘‘(2)(A)(i) the government notifies any per-
son who remains incarcerated in connection 
with the investigation or prosecution and 
any counsel of record for that person (or, if 
there is no counsel of record, the public de-
fender for the judicial district in which the 
conviction for that person was imposed), of 
the intention of the government to dispose of 
the evidence and the provisions of this chap-
ter; and 

‘‘(ii) the government affords such person 
not less than 180 days after such notification 
to make a motion under section 3600(a) for 
DNA testing of the evidence; or 

‘‘(B)(i) the evidence must be returned to its 
rightful owner, or is of such a size, bulk, or 
physical character as to render retention im-
practicable; and 

‘‘(ii) the government takes reasonable 
measures to remove and preserve portions of 
the material evidence sufficient to permit 
future DNA testing.’’. 

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The analysis for part II of title 18, 
United States Code, is amended by inserting 
after the item relating to chapter 228 the fol-
lowing: 

‘‘228A. Postconviction DNA Testing .. 3600’’. 
(b) APPLICABILITY.—The provisions and 

amendments in this section shall take effect 
on the date of enactment of this Act and 
shall apply with respect to any offense com-
mitted, and to any judgment of conviction 
entered, before, on, or after that date of en-
actment. 

(c) REPORT BY THE ATTORNEY GENERAL.— 
(1) TRACKING SYSTEM.— 
(A) IN GENERAL.—The Attorney General 

shall establish a system for reporting and 
tracking motions under section 3600 of title 
18, United States Code. 

(B) REQUESTED ASSISTANCE.—The judicial 
branch shall provide to the Attorney General 
any requested assistance in operating a re-
porting and tracking system and in ensuring 
the accuracy and completeness of informa-
tion included in that system. 
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CONGRESSIONAL RECORD — SENATES3870 May 2, 2002 
(2) INFORMATION.—Not later than 180 days 

before the expiration of the time period ref-
erenced in section 3600(a)(3)(A) of title 18, 
United States Code, the Attorney General 
shall submit a report to Congress con-
taining— 

(A) a summary of the motions filed under 
section 3600 of title 18, United States Code; 

(B) information on whether DNA testing 
was ordered pursuant to such motions; 

(C) information on whether the applicant 
obtained relief on the basis of DNA test re-
sults; and 

(D) information on whether further pro-
ceedings occurred following a granting of re-
lief and the outcome of those proceedings. 

(3) ASSESSMENT.—The report submitted 
under paragraph (2) may also include— 

(A) any other information that the Attor-
ney General believes will be useful in assess-
ing the operation, utility, or costs of section 
3600 of title 18, United States Code; and 

(B) any recommendations that the Attor-
ney General may have relating to future leg-
islative action concerning section 3600 of 
title 18, United States Code. 
SEC. 3. PROHIBITION PURSUANT TO SECTION 5 

OF THE 14TH AMENDMENT. 
(a) APPLICATION FOR DNA TESTING.—No 

State shall deny an application for DNA 
testing made by a prisoner in State custody 
who would be eligible for such testing under 
the provisions of sections 3600 and 3600A of 
title 18, United States Code. 

(b) DNA TESTING PROCEDURES.—The proce-
dures for DNA testing for a prisoner in State 
custody shall be substantially similar to the 
DNA testing procedures established for Fed-
eral courts under sections 3600 and 3600A of 
title 18, United States Code. 

(c) REMEDY.—A prisoner in State custody 
may enforce subsections (a) and (b) in a civil 
action for declaratory or injunctive relief, 
filed either in a State court of general juris-
diction or in a district court of the United 
States, naming an executive or judicial offi-
cer of the State as a defendant. 

S. 2442 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Capital Defense Counsel Standards Act 
of 2002’’. 
SEC. 2. RIGHT TO LEGAL REPRESENTATION FOR 

INDIGENT DEFENDANTS. 
(a) PRECONVICTION REPRESENTATION.—Not-

withstanding any other provision of law, a 
defendant in a criminal action in a State 
court, which may result in punishment by 
death, who is or becomes financially unable 
to obtain adequate representation or inves-
tigative, expert, or other reasonably nec-
essary services at any time— 

(1) before judgment; or 
(2) after the entry of a judgment imposing 

a sentence of death, but before the execution 
of that judgment; 
shall be entitled to the appointment of 1 or 
more attorneys and the furnishing of such 
other services in accordance with the provi-
sions of this Act. 

(b) POSTCONVICTION REPRESENTATION.—In a 
postconviction proceeding in which a defend-
ant seeks to vacate or set aside a death sen-
tence, a defendant who is or becomes finan-
cially unable to obtain adequate representa-
tion or investigative, expert, or other rea-
sonably necessary services shall be entitled 
to the appointment of 1 or more attorneys 
and the furnishing of such other services in 
accordance with the provisions of this Act. 
SEC. 3. MINIMUM EXPERIENCE REQUIRED FOR 

DEFENSE COUNSEL. 
(a) PREJUDGMENT APPOINTMENT.— 

(1) IN GENERAL.—If the appointment of 
legal counsel under this Act is made before 
judgment, at least 1 attorney so appointed— 

(A) must have been admitted to practice 
for not less than 5 years in the court in 
which the prosecution is to be tried; and 

(B) must have not less than 3 years experi-
ence in the actual trial of felony prosecu-
tions in that court. 

(2) JUDICIAL APPOINTMENT.—The court be-
fore which the defendant is to be tried, or a 
judge thereof, shall promptly, upon the re-
quest of the defendant, assign 2 attorneys to 
the case. 

(3) EXPERTISE; ACCESSIBILITY.—At least 1 of 
the attorneys assigned under paragraph (2)— 

(A) shall be learned in the law applicable 
to capital cases; and 

(B) shall have free access to the accused at 
all reasonable hours. 

(4) RECOMMENDATION.—In assigning counsel 
under this section, the court shall consider— 

(A) the recommendation of the State pub-
lic defender organization, community de-
fender organization, or equivalent organiza-
tion; or 

(B) if no such organization exists in the 
relevant jurisdiction, the administrative of-
fice of the local court or any governmental 
entity, bar association, or organization with 
knowledge regarding the skills and qualifica-
tions of local defense counsel. 

(5) WITNESSES.—The court shall allow a de-
fendant, under this Act, to produce lawful 
witnesses to testify in support of the defend-
ant, and shall compel such witnesses to ap-
pear at trial in the same manner that wit-
nesses are compelled to appear on behalf of 
the prosecution. 

(b) POSTJUDGMENT APPOINTMENT.—If the 
appointment is made after judgment, at 
least 1 attorney appointed shall— 

(1) have been admitted to practice for not 
less than 5 years in the appropriate State ap-
pellate court; 

(2) have not less than 3 years experience in 
the handling of felony appeals in that court; 
and 

(3) be learned in the law applicable to cap-
ital cases. 

(c) LEARNED STANDARD.—In determining 
whether an attorney is learned in the law of 
capital cases under this section, the State 
court shall apply the standard used in the 
courts of the United States. 
SEC. 4. ADEQUATE REPRESENTATION. 

(a) APPOINTMENT OF SUBSTITUTE COUN-
SEL.—With respect to this section, the court, 
for good cause, may appoint another attor-
ney whose background, knowledge, or experi-
ence would otherwise enable the attorney to 
properly represent the defendant, with due 
consideration to the seriousness of the pos-
sible penalty and to the unique and complex 
nature of the litigation. 

(b) SCOPE OF LEGAL REPRESENTATION.—Un-
less replaced by similarly qualified counsel 
upon the motion of the attorney or the de-
fendant, each attorney appointed under this 
Act shall represent the defendant through-
out every stage of available judicial pro-
ceedings, including— 

(1) pretrial motions and procedures; 
(2) competency proceedings; 
(3) trial; 
(4) sentencing; 
(5) executive and other clemency pro-

ceedings; 
(6) motions for new trial; 
(7) appeals; 
(8) applications for stays of execution; and 
(9) applications for writ of certiorari to the 

Supreme Court of the United States. 
(c) ADDITIONAL SERVICES.— 
(1) IN GENERAL.—Upon a finding that inves-

tigative, expert, or other services are reason-
ably necessary for the representation of the 

defendant, whether in connection with issues 
relating to guilt or the sentence, the court 
may authorize the attorneys for the defend-
ant to obtain such services on behalf of the 
defendant and, if so authorized, shall order 
the payment of fees and expenses for such 
services pursuant to section 5. 

(2) EX PARTE COMMUNICATIONS.—No ex parte 
proceeding, communication, or request may 
be considered under this section unless a 
proper showing is made concerning the need 
for confidentiality. Any such proceeding, 
communication, or request shall be tran-
scribed and made a part of the record avail-
able for appellate review. 
SEC. 5. ATTORNEY FEES AND COSTS. 

(a) ATTORNEY FEES.—Compensation shall 
be paid to attorneys appointed under this 
Act at a rate equivalent to that of attorneys 
representing defendants in Federal capital 
cases under section 408(q)(10)(A) of the Con-
trolled Substances Act (21 U.S.C. 
848(q)(10)(A)). 

(b) ADDITIONAL EXPENSES.—Fees and ex-
penses paid for investigative, expert, and 
other reasonably necessary services author-
ized under this section shall be equivalent to 
fees paid in Federal capital cases under sec-
tion 408(q)(10)(B) of the Controlled Sub-
stances Act (21 U.S.C. 848(q)(10)(B)). 

(c) PUBLIC DISCLOSURE.—The amounts paid 
for services under this section shall be dis-
closed to the public, after the disposition of 
the petition. 
SEC. 6. IRREBUTTABLE PRESUMPTION OF DEFI-

CIENT PERFORMANCE. 
(a) IN GENERAL.—In a proceeding in Fed-

eral court under section 2254 of title 28, 
United States Code, the failure to comply 
with the procedures of this Act shall create 
an irrebuttable presumption that the per-
formance of the counsel for the petitioner 
was deficient. 

(b) ENTITLEMENT TO RELIEF; BURDEN OF 
PROOF; STANDARD OF REVIEW.—A petitioner 
is not entitled to relief unless the petitioner 
shows that the result of the proceeding 
would have been different if the performance 
of the counsel for the petitioner had not been 
deficient. The party opposing the petition 
has the burden of establishing that the 
standards in this section have been met. The 
court shall conduct a de novo review to set-
tle this issue. 

(c) OTHER REMEDIES.—The provisions of 
this section are not intended to limit any 
other Federal or State court from enforcing 
this section by any other appropriate rem-
edy. 

S. 2443 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Death Pen-
alty Review Act of 2002’’. 
SEC. 2. PROTECTING THE RIGHTS OF DEATH ROW 

INMATES TO REVIEW OF CASES 
GRANTED CERTIORARI. 

Section 2101 of title 28, United States Code, 
is amended by adding at the end the fol-
lowing: 

‘‘(h) Upon notice by a party that has filed 
a motion for a stay of execution or filed for 
certiorari with, or has been granted certio-
rari by, the United States Supreme Court in 
an appeal from a case in which the sentence 
is death, the Governor of the State in which 
the death sentence is to be carried out, in a 
State case, or the Director of the Bureau of 
Prisons, the Secretary of a military branch, 
or any other Federal official with authority 
to carry out the death sentence, in a Federal 
case, shall suspend the execution of the sen-
tence of death until the United States Su-
preme Court enters a stay of execution or 
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until certiorari is acted upon and the case is 
disposed of by the United States Supreme 
Court. 

‘‘(i) For purposes of this section, the 
United States Supreme Court shall treat a 
motion for a stay of execution as a petition 
for certiorari. 

‘‘(j) In an appeal from a case in which the 
sentence is death, a writ of certiorari shall 
be issued by the United States Supreme 
Court upon the vote of at least 4 qualified 
justices.’’. 
SEC. 3. HABEAS CORPUS. 

(a) STATE COURT PROCEEDINGS.—Section 
2251 of title 28, United States Code, is amend-
ed— 

(1) by inserting ‘‘(a)’’ at the beginning of 
the text; 

(2) by designating the second sentence as 
subsection (b); and 

(3) by adding at the end the following: 
‘‘(c)(1) Notwithstanding any other provi-

sion of law, a justice or judge of the United 
States before whom a habeas corpus pro-
ceeding that involves the death sentence is 
pending shall stay the execution of the death 
sentence until the proceeding is completed. 
If the issuance of such a stay requires more 
than 1 judge to concur or vote on the stay, 
the court before which the proceeding is 
pending shall grant the stay. 

‘‘(2) For purposes of this subsection, a case 
is pending before— 

‘‘(A) a court in the Circuit Court of Ap-
peals, if a notice of appeal has been filed; and 

‘‘(B) the United States Supreme Court, if a 
petition for certiorari has been filed, or if a 
motion to stay execution has been filed. 

‘‘(3) A case described in paragraph (2) re-
mains pending before the court until the pe-
tition for certiorari is denied. If the petition 
is granted, the case remains pending. 

‘‘(4) If a higher court is unable or fails to 
issue a stay pursuant to this subsection, a 
lower court before which the case had been 
pending shall issue the stay of execution. 

‘‘(d) For purposes of this section, a motion 
to stay execution shall be treated as a peti-
tion for certiorari.’’. 

(b) FEDERAL COURT PROCEEDINGS.—Section 
2255 of title 28, United States Code, is amend-
ed by adding at the end the following: 

‘‘Notwithstanding any other provision of 
law, a justice or judge of the United States, 
before whom a habeas corpus proceeding that 
involves a Federal death sentence is pending, 
shall stay the execution of the death sen-
tence until the proceeding is completed. If 
the issuance of such a stay requires more 
than 1 judge to concur or vote on the stay, 
the court before which the proceeding is 
pending shall grant the stay. 

‘‘If a higher court is unable or fails to issue 
a stay pursuant to the preceding paragraph, 
a lower court before which the case had been 
pending shall issue the stay of execution. 
For purposes of this section, a motion to 
stay execution shall be treated as a petition 
for certiorari. A case described in the pre-
ceding paragraph— 

‘‘(1) is pending before a court in the Circuit 
Court of Appeals if a notice of appeal has 
been filed; and 

‘‘(2) is pending before the United States 
Supreme Court if— 

‘‘(A) a petition for certiorari has been filed 
and has not been denied; or 

‘‘(B) a motion to stay execution has been 
filed.’’. 

By Mr. HOLLINGS (for himself, 
Mrs. CLINTON, Mr. STEVENS, Mr. 
INOUYE, Mr. ROCKEFELLER, and 
Mr. DORGAN): 

S. 2448. A bill to improve nationwide 
access to broadband services; to the 
Committee on Commerce, Science, and 
Transportation. 

Mr. HOLLINGS. Mr. President, I rise 
today to introduce the Broadband Tele-
communications Act of 2002. This legis-
lation is designed to promote the de-
ployment of broadband technology in 
rural and under-served areas of the 
market. 

The Internet has unquestionably rev-
olutionized our society, making it pos-
sible to transmit data and engage in 
commerce in a manner not previously 
experienced. However, notwithstanding 
its enormous benefits, the Internet is 
still in its building stage, with its 
greatest capacity yet to be reached. An 
important element in enhancing the 
Internet’s capability is the technology 
known as ‘‘broadband.’’ This refers to 
the technologies and facilities that en-
hance the speed and efficiency by 
which voice, video, data communica-
tions are transmitted. 

Many, in fact, believe that broadband 
is the key to securing the Internet as 
the central medium of interstate and 
global commerce. Once extensively and 
fully deployed and accepted by con-
sumers and the marketplace, 
broadband will undoubtedly produce 
marvelous advantages: permitting phy-
sicians to consult with each other and 
share information instantaneously, 
thus enriching the learning process; al-
lowing consumers to access entertain-
ment including music and movies, as 
well as other products at any given 
time; and offering workers greater op-
tions, as it will facilitate the ability of 
workers to access from home, elec-
tronic files as well as communicate 
with coworkers by voice and video. 

Before this great vision can be real-
ized, however, several key issues will 
have to be addressed. These include en-
suring that broadband is deployed to 
all Americans and promoting consumer 
confidence in the Internet, while si-
multaneously preserving competition 
in the telecommunications and Inter-
net markets. 

With respect to broadband deploy-
ment, telephone and cable companies 
have been upgrading their networks, in 
order to provide broadband service. As 
it stands today, broadband availability 
for residential Internet users is ap-
proximately 85 percent. However, even 
though this number is admirable, there 
are still specific areas where broadband 
capability has yet to take hold. This 
predicament mostly involves rural, as 
well as some inner city areas. Ensuring 
the availability of broadband in these 
markets is the public policy challenge 
we face today. Clearly, Congress’ main 
responsibility is ensuring that the 
right policy is pursued and imple-
mented to accomplish this goal. 

Reports indicate that small tele-
phone companies, have been diligently 
rolling out broadband service in rural 
areas. Nevertheless, to achieve the goal 
of broadband deployment in all rural 
and underserved areas, the government 
will need to provide some assistance. In 
recognition of this need, Senators 
ROCKEFELLER and DORGAN both mem-
bers of the Commerce Committee, have 

sponsored bills to support such deploy-
ments with options such as low inter-
est loans and tax credits. 

The approach taken by Senators 
ROCKEFELLER and DORGAN represent a 
constructive approach to achieving 
greater broadband deployment. Finan-
cial assistance, through measures such 
as loans, grants, and tax incentives, is 
necessary to help defray the cost of 
these additional deployments. By pro-
viding loans and grants, the bill I in-
troduce today takes a similar approach 
to achieving broadband deployment. 

In addition to deployment of 
broadband facilities, there also is an 
issue concerning broadband speeds. 
Currently, the broadband facilities 
that are being deployed to residential 
consumers provide speeds of up to 1.5 
megabits per second. However, groups 
such as TechNet, maintain that in 
order to realize the real potential of 
broadband—telemedicine, distance 
learning, teleworking, and entertain-
ment over the Internet, telecommuni-
cations facilities must be able to pro-
vide speeds of 50 to 100 megabits. If this 
is correct, as policy makers we must, 
at a minimum, determine what is nec-
essary both technologically and finan-
cially to accomplish this goal. Such 
findings will provide the basis to deter-
mine the policies Congress will be com-
pelled to pursue if a determination is 
made that speeds of 50 to 100 megabits 
per second are necessary. 

Even as we discuss broadband speeds 
of 50–100 megabits, we must acknowl-
edge that consumers do not seem se-
duced by the available broadband 
speeds of 1.5 megabits. In fact, reports 
show, that about 10 percent actually 
subscribe to broadband, leading many 
to believe that low demand is the prob-
lem, not slow deployment. If achieving 
a broadband environment is a priority, 
in addition to spurring deployment, we 
must eliminate the impediments that 
block consumers from obtaining the 
content, services, and applications nec-
essary to make broadband service a 
useful and productive tool. 

Another essential issue concerning 
the promotion of broadband involves 
the issue of privacy. Consumers use of 
the Internet is a fundamental first step 
to promoting interest in broadband. 
This will not be possible, however, un-
less consumers are confident that their 
privacy and personal information are 
protected and secured. To accomplish 
this goal, sufficient precautions will 
have to be taken to ensure that highly 
sensitive personal data—including fi-
nancial, medical, social security num-
bers—cannot be stolen or misused. The 
Commerce Committee has established 
a substantial record on the issue of 
Internet privacy. That record dem-
onstrates that consumers will use the 
Internet for more personal purposes 
only when they are confident that 
their information is secure. I have in-
troduced separate legislation on this 
matter. 

The broadband bill entitled the 
Broadband Telecommunications Act of 
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2002, that I introduce today represents 
a step towards fostering the deploy-
ment and adoption of broadband serv-
ices. It uses monies from the telephone 
excise tax to fund a number of loan and 
grant programs. It stimulates 
broadband deployment in rural and un-
derserved areas by providing low inter-
est loans to upgrade facilities includ-
ing remote terminals and fiber between 
a remote terminal and central office. It 
authorizes NIST to study how we can 
facilitate broadband deployment in 
rural and under-served areas. It pro-
motes competition by establishing 
pilot projects for wireless and other 
non-wireline broadband technologies in 
rural and underserved areas. The bill 
begins to help us understand what is 
necessary to accomplish broadband 
with speeds of 50 to 100 megabits per 
second by providing grants to NTIA’s 
Lab, NIST Labs, National Science 
Board and to universities for research. 
In order to address the demand issue, 
we provide grants to digitize library 
and museum collections as well as 
grants to Universities to conduct tech-
nical research to develop Internet ap-
plications useful to consumers. The bill 
also provides grants to connect under- 
represented colleges and communities 
to the Internet. 

Ultimately, if we decide as a nation 
that a broadband world must be 
achieved, we must move beyond the 
rhetoric of parity and regulation 
versus deregulation. We must move for-
ward and begin to deal with the real 
issues that impact broadband deploy-
ment and use. These include stimu-
lating deployment in unserved and 
under-served areas, promoting com-
petition to existing monopolies, ensur-
ing the availability of content and 
other Internet applications, preserving 
the privacy of consumers as they use 
the Internet, safeguarding cyber secu-
rity, in addition to advancing policies 
such as e-government, teleworking, 
telemedicine, and distance learning. I 
ask my colleagues to join me in an 
open and forthright debate on these 
issues. 

By Mr. BINGAMAN (for himself, 
Mr. MCCAIN, Mr. TORRICELLI, 
and Mr. CORZINE): 

S. 2449. A bill to amend title XIX of 
the Social Security Act to allow Fed-
eral payments to be made to States 
under the medicaid program for pro-
viding pregnancy-related services or 
services for the testing or treatment 
for communicable diseases to aliens 
who are not lawfully admitted for per-
manent residence or otherwise perma-
nently residing in the United States 
under color of law, and for other pur-
poses; to the Committee on Finance. 

Mr. BINGAMAN. Mr. President, the 
legislation I am introducing today with 
Senators MCCAIN, TORRICELLI, and 
CORZINE entitled the ‘‘Federal Respon-
sibility for Immigrant Health Act of 
2002’’ is designed to address the hard-
ship caused by Federal limitations on 
Medicaid reimbursement to health care 

providers and states for health services 
provided to immigrants. Despite the 
fact that immigration is a Federal re-
sponsibility, medical providers, who 
have a legal and ethical responsibility 
to save lives regardless of immigration 
status, and State and local govern-
ments bear most of the costs for serv-
ices provided to immigrants. 

The bill expressly allows States and 
health care providers to receive Med-
icaid reimbursement for dialysis and 
chemotherapy services, prenatal care, 
and the testing and treatment of com-
municable diseases provided to immi-
grants; reauthorizes funding, which 
was provided between fiscal years 1998 
and 2001 but expired this year, in the 
increased amount of $50 million annu-
ally for fiscal years 2003 to 2007 for un-
reimbursed emergency health services 
provided to immigrants; and clarifies 
that the federal government should not 
limit the ability of state or local gov-
ernments to use their own funding to 
address the health care needs of immi-
grants within their communities. 

The Constitution of the United 
States establishes sole authority in the 
Federal Government to control immi-
gration to this country. Despite that 
fact, the Federal Government often 
fails to take financial responsibility 
for the costs of immigration. Numerous 
studies also indicate that immigrants 
pay more to the Federal Government 
in the form of taxes than they receive 
in services, but State government and 
local communities and providers bear 
most of the costs of services provided 
to them. 

In Luna County, NM, for example, 
the Columbus Volunteer Fire Depart-
ment and Ambulance Service has a 
contract with the county to provide 
emergency medical services to the peo-
ple in Luna County. Luna County is 
one of the poorest counties in the Na-
tion with almost one-third of its citi-
zens below poverty and with a per cap-
ita income at just 49 percent of the na-
tional average. Luna County has an ex-
tremely difficult time addressing the 
needs of its own citizens due to a high 
level of need and limited resources. 

And yet, with respect to emergency 
medical services, Luna County, the Co-
lumbus Volunteer Fire Department and 
Ambulance Service, and Mimbres Me-
morial Hospital must also respond to 
the numerous calls from federal offi-
cials at the port-of-entry near Colum-
bus, NM, to treat or transport an in-
jured or ill immigrants. The Columbus 
Volunteer Fire Department and Ambu-
lance Service is located just three 
miles from the Columbus port-of-entry 
and is 32 miles from Mimbres Memorial 
Hospital in Deming, NM. 

Moreover, the ambulance service is 
also called in when individuals are ap-
prehended after crossing illegally if in-
jury or illness results, often while in 
the custody of the Federal Immigra-
tion and Naturalization Service, INS. 
Once treated, the Luna County Sher-
iff’s Office is called to take them back 
from Deming to the Columbus port-of- 

entry where they are returned across 
the border to their homes in Mexico. 

According to data collected by the 
United States/Mexico Border Counties 
Coalition through a grant from the De-
partment of Justice, in 1999, the Co-
lumbus Volunteer Fire Department and 
Ambulance Service responded to 264 
calls, of which 56 percent were at the 
port-of-entry and 52 percent were for 
patients residing outside of the United 
States. Of services billed, 59 percent 
were for treatment of non-U.S. resident 
patients and the vast majority of those 
bills went unpaid. In fact, for both the 
EMS system and the hospital, a large 
majority of billings sent to patients re-
siding outside of the United States are 
returned as either unclaimed or un-
deliverable much less paid. 

To help the County and ambulance 
service, I secured $200,000 last year 
through the Labor-HHS Appropriations 
bill for the costs of emergency medical 
services delivered to immigrants in 
this fiscal year. The funding, however, 
is just a temporary band-aid to a sys-
tem that is poorly funded and cannot 
survive without the federal govern-
ment living up to its responsibility to 
help pay the costs of health services 
delivered to immigrants. This bill 
helps address that responsibility. 

As Ronald Reagan, then Governor of 
the State of California, testified before 
the Senate Finance Committee in 1972, 
‘‘the support of citizens of other coun-
tries shall be a fiscal obligation of the 
federal government.’’ He added, 
‘‘States should not be required to sup-
port citizens of another country, when 
the state and county governments have 
no effective voice in determining ad-
mission standards.’’ 

In response to such concerns, the 
Federal Government has taken two im-
portant steps over the years, providing 
for federal reimbursement for emer-
gency care to low-income immigrants 
in 1986 and providing additional fund-
ing to states for unreimbursed costs de-
livered to immigrants in emergency 
situations in 1997. The first needs a 
technical change and the second, unfor-
tunately, expired in 2001 and needs to 
be reauthorized. 

The first step that was taken oc-
curred through the leadership of Sen-
ator Lloyd Bentsen and Representative 
HENRY WAXMAN in 1986 and was signed 
into law by President Reagan. It pro-
vides for federal reimbursement 
through the Medicaid program to 
health providers for emergency care 
services provided to low-income immi-
grants. Services delivered to immi-
grants who are residents in the country 
may have the cost of their emergency 
care reimbursed through Medicaid—a 
joint federal and state program serving 
low-income and disabled people. How-
ever, in the case of Luna County, the 
majority of its cases are to immigrants 
who reside outside of the country, and 
therefore, do not qualify. This legisla-
tion clarifies that States may waive 
the residency requirement for an immi-
grant who either comes 
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across the border under a temporary 
visa or is paroled into the country by 
INS. 

The bill also clarifies that, since di-
alysis and chemotherapy are life- 
threatening conditions, these services 
qualify as emergency care and are eli-
gible for reimbursement by Medicaid. 
Unfortunately, the Centers for Medi-
care and Medicaid Services, CMS, re-
cently denied payment to the State of 
Arizona for such services and have 
forced the State to pay for such treat-
ment with 100 percent state funding. 
This is, once again, a case of the fed-
eral government not fulfilling its re-
sponsibility and our bill corrects this 
problem. 

The ‘‘Federal Responsibility for Im-
migrant Health Act of 2002’’ would also 
provide states the option to reimburse 
providers for the costs of prenatal care 
and the testing and treatment of com-
municable diseases to low-income im-
migrants. A January 2000 study in the 
American Journal of Obstetrics and 
Gynecology found that undocumented 
women with no prenatal care were four 
times more likely to deliver low birth-
weight American citizen infants and 
seven times more likely to deliver pre-
mature infants than undocumented 
women with prenatal care. Moreover, a 
child born in the United States of un-
documented parents is a United States 
citizen. 

Simply stated, if a pregnant women 
is denied access to prenatal care due to 
immigration status, it is her child who 
is denied the opportunity to be ‘‘well- 
born’’ and the financial costs associ-
ated with poor outcomes are high. 

In addition, States and local govern-
ments often seek to ensure that all of 
their residents, including immigrants, 
are tested and treated for certain com-
municable diseases. It is in the interest 
of all citizens to ensure that everybody 
residing in this country is treated for 
communicable diseases. As Dr. Richard 
Brown, Director of UCLA’s Center for 
Health Policy Research says, ‘‘Tuber-
culosis and other communicable dis-
eases do not respect distinctions be-
tween citizens and non-citizens . . . 
The key to controlling an outbreak of 
tuberculosis, hepatitis, sexually trans-
mitted diseases, or other commu-
nicable diseases is early identification 
of the source of infection and imme-
diate intervention to treat all infected 
persons.’’ Again, to address these prob-
lems, the bill would allow states to re-
imburse providers for the costs of pre-
natal care and the testing and treat-
ment of communicable diseases to low- 
income immigrants through the Med-
icaid program. 

Another area where the Federal Gov-
ernment did take an important step to 
assume its responsibility for the costs 
of emergency health services delivered 
to immigrants was through $25 million 
in payments to States between fiscal 
year 1998 through 2001. The following 12 
States were eligible for this additional 
funding over the four-year period, 
which expired at the end of last year: 

California, $11.3 million, Texas, $4.0 
million, New York, $3.1 million, Flor-
ida, $2.0 million, Illinois, $1.6 million, 
New Jersey, $765,000, Arizona, $652,000, 
Massachusetts, $482,000, Virginia, 
$312,000, Washington, $295,000, Colorado, 
$255,000, and Maryland, $249,000. Unfor-
tunately, that provision in law expired 
in 2001 and needs to be reauthorized. 

The ‘‘Federal Responsibility for Im-
migrant Health Act of 2002’’ reauthor-
izes the program at $50 million between 
fiscal years 2003 and 2007, extends the 
number of qualifying States to 15, and 
requires that States pass those pay-
ments on to health care providers who 
are providing this care. This helps 
cover the costs associated with care to 
immigrants needing emergency care 
that do not qualify for Medicaid, such 
as men who do not meet the categor-
ical requirements for Medicaid cov-
erage. In addition, the bill clarifies 
that the 15 qualifying States are those 
that have the highest percentage of im-
migrants rather than the highest num-
bers, which assures States such as New 
Mexico are not inappropriately left out 
of the funding in the future. 

And finally, the bill clarifies that the 
Federal Government should not limit 
State or local governments from using 
their own funding to provide health 
services to immigrants in their com-
munities. The 10th Amendment pre-
vents the Federal Government from 
interfering in the authority by State 
and local governments to spend their 
own revenue as they see fit. 

Unfortunately, a provision in the 
Personal Responsibility and Work Op-
portunity Reconciliation Act, 
PRWORA, in 1996 has been interpreted 
by Texas Attorney General John Cor-
nyn and some in the State of New Mex-
ico, including the University of New 
Mexico Hospital, to preclude state and 
local governments from providing non- 
emergency care services, with the ex-
ceptions of immunizations and the 
testing and treatment of commu-
nicable diseases, unless the State de-
cides to override the law by passing its 
own legislation specifically authorizing 
such services. 

Others have disagreed. El Paso Coun-
ty Attorney Jose Rodriquez disagreed 
with the opinion of the Texas Attorney 
General in a August 14, 2001, letter by 
saying, ‘‘There is nothing in the 
PRWORA that expressly prohibits pro-
viding health care to undocumented 
aliens . . . There are no enforcement 
mechanisms in the PRWORA, and 
there are no penalties directed at state 
or local governments.’’ As a result, the 
public hospitals in El Paso, TX, and 
elsewhere in Texas have largely ig-
nored the Texas Attorney General’s 
opinion. 

However, in New Mexico, the Univer-
sity of New Mexico Hospital has chosen 
to tighten eligibility requirements for 
its health care services. They argue 
they are complying with the ambig-
uous law. 

An article that appears in an Inter-
net-based publication entitled Border-

lines entitled ‘‘Debate Over Immigrant 
Health Care Heats Up in New Mexico’’ 
in November 2001 notes, ‘‘Critics say 
the move to deny health care to some 
U.S. residents, regardless of the rea-
sons, is dangerous, impractical, and in-
humane. It is dangerous, they argue, 
because anyone with a communicable 
disease, illegal immigrant or not, can 
spread that disease if not treated. The 
policy is impractical, they add, because 
an untreated health problem will like-
ly worsen and require more expensive 
treatments later, often in emergency 
rooms. And denying non-emergency 
health care to people with serious, 
chronic diseases like diabetes, asthma, 
or cancer means they must endure 
more pain and suffering, often as their 
conditions deteriorate.’’ 

As Dr. Catherine Torres of First Step 
Women’s Health Center in Las Cruces, 
NM, and a member of the U.S.-Mexico 
Border Health Commission notes, 
‘‘When do you treat a child with asth-
ma? When [the child] can’t breathe?’’ 

This provision has also led to the un-
fortunate situation of imposing addi-
tional liability or malpractice exposure 
on health providers that work for state 
or local governmental health programs 
for denying needed health services to 
an individual. Health providers should 
not have to violate medical ethics of 
purposely denying needed health serv-
ices to anyone and nor should they be 
exposed to additional liability because 
of a convoluted provision in federal 
law. 

As Dan Reyna, director of New Mexi-
co’s Border Health Office in Las 
Cruces, NM, adds, ‘‘First, we’re near an 
international border, we’re not going 
to change that. Second, health care 
providers, both public and private, are 
not immigration officers for the Fed-
eral Government. And third, it’s to the 
benefit of every state to protect com-
munity health and the quality of life of 
every resident. If you accept these pri-
mary premises, you have to provide 
preventative care services to everyone 
who needs it.’’ 

I urge the passage of this legislation. 
Although it may not be popular, the 
federal government should help assume 
its responsibility for immigration and 
the costs associated with health serv-
ices. We talk a great deal about per-
sonal responsibility when talking 
about welfare reform. It is time for the 
federal government to take on its re-
sponsibility as well. State and local 
governments and health providers, al-
ready stressed by the fact that our 
country has around 40 million unin-
sured residents, cannot take on these 
additional costs. 

I would like to thank Senators 
MCCAIN, TORRICELLI, and CORZINE for 
their support and help on this legisla-
tion. I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 
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S. 2449 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Federal Re-
sponsibility for Immigrant Health Act of 
2002’’. 
SEC. 2. FEDERAL PAYMENTS UNDER MEDICAID 

FOR EMERGENCY MEDICAL CONDI-
TIONS OF CERTAIN ALIENS. 

(a) IN GENERAL.—Section 1903(v)(2)(A) of 
the Social Security Act (42 U.S.C. 
1396b(v)(2)(A)) of the Social Security Act is 
amended to read as follows: 

‘‘(A) such care and services are— 
‘‘(i) necessary for the treatment of an 

emergency medical condition of the alien or 
necessary for the prevention of an emer-
gency medical condition (including dialysis 
and chemotherapy services), 

‘‘(ii) services related to pregnancy (includ-
ing prenatal, delivery, postpartum, and fam-
ily planning services) and to other condi-
tions that may complicate pregnancy, or 

‘‘(iii) services for the testing or treatment 
for communicable diseases,’’. 

(b) STATE OPTION TO ELIMINATE RESIDENCY 
REQUIREMENT FOR CERTAIN ALIENS.—Section 
1903(v)(2)(B) of the Social Security Act (42 
U.S.C. 1396b(v)(2)(B)) is amended by inserting 
‘‘, or, at State option, in the case of an alien 
granted parole under section 212(d)(5) of the 
Immigration and Nationality Act or an alien 
admitted into the United States as a non-
immigrant alien under section 101(a)(15) of 
such Act, any residency requirement im-
posed under the State plan’’ after ‘‘pay-
ment’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to medical 
assistance provided on or after the date of 
enactment of this Act. 
SEC. 3. FUNDING FOR EMERGENCY HEALTH 

SERVICES FURNISHED TO UNDOCU-
MENTED ALIENS. 

(a) FUNDING.—Section 4723(a) of the Bal-
anced Budget Act of 1997 (8 U.S.C. 1611 note) 
is amended to read as follows: 

‘‘(a) TOTAL AMOUNT AVAILABLE FOR ALLOT-
MENTS.—There are available for allotments 
for payments to certain States under this 
section— 

‘‘(1) for each of fiscal years 1998 through 
2001, $25,000,000; and 

‘‘(2) for each of fiscal years 2003 through 
2007, $50,000,000.’’. 

(b) DETERMINATION OF STATE ALLOT-
MENTS.—Section 4723(b) of the Balanced 
Budget Act of 1997 (8 U.S.C. 1611 note) is 
amended— 

(1) in paragraph (1), in the first sentence, 
by striking ‘‘The Secretary’’ and inserting 
‘‘Subject to paragraph (3), the Secretary’’; 
and 

(2) by adding at the end the following new 
paragraph: 

‘‘(3) FISCAL YEARS 2003 THROUGH 2007 ALLOT-
MENTS.— 

‘‘(A) IN GENERAL.—Notwithstanding para-
graph (1), the Secretary of Health and 
Human Services shall compute an allotment 
for each of fiscal years 2003 through 2007 for 
each of the 15 States with the highest per-
centage of undocumented aliens. The amount 
of such allotment for each such State for a 
fiscal year shall bear the same ratio to the 
total amount available for allotments under 
subsection (a) for the fiscal year as the ratio 
of the percentage of undocumented aliens in 
the State in the fiscal year bears to the total 
of such percentages for all such States for 
such fiscal year. The amount of allotment to 
a State provided under this paragraph for a 
fiscal year that is not paid out under sub-
section (c) shall be available for payment 
during the subsequent fiscal year. 

‘‘(B) DETERMINATION.—For purposes of sub-
paragraph (A), the percentage of undocu-
mented aliens in a State under this section 
shall be determined based on the most recent 
available estimates of the resident illegal 
alien population residing in each State pre-
pared by the Statistics Division of the Immi-
gration and Naturalization Service.’’. 

(c) REQUIRING USE OF FUNDS TO ASSIST 
HOSPITALS AND RELATED PROVIDERS OF EMER-
GENCY HEALTH SERVICES TO UNDOCUMENTED 
ALIENS.—Section 4723(c) of the Balanced 
Budget Act of 1997 (8 U.S.C. 1611 note) is 
amended to read as follows: 

‘‘(c) USE OF FUNDS.— 
‘‘(1) IN GENERAL.—From the allotments 

made under subsection (b), the Secretary 
shall pay to each State amounts described in 
a State plan, submitted to the Secretary, 
under which the amounts so allotted will be 
paid— 

‘‘(A) to hospitals and related providers of 
emergency health services to undocumented 
aliens that are located in areas that the Sec-
retary or a State determines to be substan-
tially impacted by health costs related to 
undocumented aliens; and 

‘‘(B) on the basis of— 
‘‘(i) each eligible hospital’s or related pro-

vider’s payments under the State plan ap-
proved under title XIX of the Social Security 
Act for emergency medical services de-
scribed in section 1903(v)(2)(A) of such Act (42 
U.S.C. 1396b(v)(2)(A)); or 

‘‘(ii) an appropriate alternative proxy for 
measuring the volume of emergency health 
services provided to undocumented aliens by 
eligible hospitals and related providers. 

‘‘(2) DEFINITIONS; SPECIAL RULES.—For pur-
poses of this subsection: 

‘‘(A) The term ‘hospital’ has the meaning 
given such term in section 1861(e) of the So-
cial Security Act (42 U.S.C. 1395x(e)). 

‘‘(B) The term ‘provider’ includes a physi-
cian, another health care professional, and 
an entity that furnishes emergency ambu-
lance services. 

‘‘(C) A provider shall be considered to be 
‘related’ to a hospital to the extent that the 
provider furnishes emergency health services 
to an individual for whom the hospital also 
furnishes emergency health services. 

‘‘(D) Amounts paid under this subsection 
shall not— 

‘‘(i) be substituted for Federal payments 
made under title XIX of the Social Security 
Act to reimburse a State for expenditures for 
the provision of emergency medical services 
described in section 1903(v)(2)(A) of such Act; 
or 

‘‘(ii) be used by a State for the State share 
of expenditures for such services under title 
XIX of such Act.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply beginning 
with fiscal year 2003. 
SEC. 4. PERMITTING STATES AND LOCALITIES TO 

PROVIDE HEALTH CARE TO ALL IN-
DIVIDUALS. 

(a) IN GENERAL.—Section 411 of the Per-
sonal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (8 U.S.C. 1621) is 
amended— 

(1) in subsection (b)— 
(A) by striking paragraphs (1) and (3); and 
(B) by redesignating paragraphs (2) and (4) 

as paragraphs (1) and (2), respectively; and 
(2) in subsection (c)— 
(A) in paragraph (1)— 
(i) in the matter preceding subparagraph 

(A), by striking ‘‘(2) and (3)’’ and inserting 
‘‘(2), (3), and (4)’’; and 

(ii) in subparagraph (B), by striking 
‘‘health,’’; and 

(B) by adding at the end the following new 
paragraph 

‘‘(4) Such term does not include any health 
benefit for which payments or assistance are 

provided to an individual, household, or fam-
ily eligibility unit by an agency of a State or 
local government or by appropriated funds of 
a State or local government.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by subsection (a) shall apply to health 
care furnished before, on, or after the date of 
the enactment of this Act. 

By Mr. LIEBERMAN (for himself, Mr. 
SPECTER, and Mr. GRAHAM): 

S. 2452. A bill to establish the Depart-
ment of National Homeland Security 
and the National Office for Combating 
Terrorism; to the Committee on Gov-
ernmental Affairs. 

Mr. LIEBERMAN. Mr. President, 
today I am pleased to introduce, with 
Senators SPECTER and GRAHAM, the Na-
tional Homeland Security and Com-
bating Terrorism Act of 2002. This leg-
islation seeks to strengthen the Fed-
eral Government’s ability to confront 
terrorism and other threats to our 
homeland security. 

Specifically, this legislation would 
create a new Department of National 
Homeland Security to focus an array of 
agencies and programs that are vital to 
securing our borders and critical infra-
structure, and to preparing for and re-
sponding to homeland threats. It also 
would create a White House terrorism 
director to forge an effective strategy 
to combat terrorism across the entire 
Federal Government. In addition to the 
bill we introduce here, I am pleased to 
note that companion legislation is 
being introduced today by Representa-
tives THORNBERRY, HARMAN, TAUSCHER 
and GIBBONS. 

The events of September 11 brought 
home to us the very real threat of ter-
rorism not only on foreign shores, but 
also here at home. Though the pain of 
that day will stay in our hearts and 
minds forever, we now have an oppor-
tunity to step back from that single 
most horrid event in our modern his-
tory and take action to prevent some-
thing like it from ever happening 
again. 

It seems that nearly every day, the 
media or government investigators ex-
pose a new crack in America’s home-
land defense foundation, at our bor-
ders, our ports, or within our cyber-
space. The fact is, without a govern-
ment that is permanently reoriented to 
meet unexpected challenges here at 
home, new vulnerabilities will emerge. 
That’s why we must mobilize govern-
ment so that it can quickly and effec-
tively prevent terrorist threats here at 
home and respond should the worst 
occur. 

Our approach, combining a homeland 
security department with a White 
House office for combating terrorism, 
addresses the need to permanently re-
structure critical homeland security 
functions under a cabinet-level sec-
retary with real operational authority 
and the ability to personally direct a 
homeland security plan. At the same 
time, we would allow for the highest 
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level of coordination with other Fed-
eral agencies—Health and Human Serv-
ices, the Defense Department, the En-
ergy Department, for example, and real 
budget certification authority. 

Our proposal stems from a series of 
hearings I convened last fall as chair-
man of the Governmental Affairs Com-
mittee. We held about a dozen different 
sessions looking into various aspects of 
homeland security, ranging from pro-
tection of our critical infrastructure to 
the state and local role in protecting 
Americans at home. Those hearings 
confirmed what experts and commis-
sions had already warned us: that our 
government is poorly prepared to deal 
with the threat of terrorism. Although 
the government has an array of pro-
grams related to terrorism and other 
homeland threats, these efforts are 
poorly coordinated and lack overall 
strategic leadership. We need focused, 
accountable leadership to forge these 
efforts into a cohesive homeland secu-
rity program. 

Among the witnesses we heard from 
were former Senators Warren Rudman 
and Gary Hart, who co-chaired the so- 
called Hart-Rudman Commission on 
National Security/21st Century. Guided 
by recommendations of that Commis-
sion, Senator SPECTER and I introduced 
legislation to create a Homeland Secu-
rity Department. After negotiations 
through the winter with Senator GRA-
HAM, we combined our proposal with 
his idea of conferring statutory author-
ity on a White House terrorism office. 

As our bill is written, the department 
will be led by a Cabinet official with 
real line and budget authority over 
critical homeland security programs. 
The new department will bring to-
gether under one roof our key border 
security agencies, Coast Guard, Cus-
toms, INS law enforcement, as well as 
the Federal Emergency Management 
Agency, which is the cornerstone of 
our emergency preparation and re-
sponse efforts. The department will 
also include programs to protect our 
critical infrastructure, and an office to 
promote research and development of 
technologies vital to our homeland se-
curity. The new department will pro-
vide state and local authorities with a 
clear resource and point of contact to 
forge a truly national response to this 
problem. 

Yet we recognize that, no matter how 
robust a department we create, it can 
not include every agency that plays a 
role in homeland security, which is 
why our legislation incorporates Sen-
ator GRAHAM’s proposal to confer stat-
utory authority on a White House of-
fice. That office—the National Office 
for Combating Terrorism—would co-
ordinate a national anti-terrorism 
strategy. The office would be led by a 
presidentially-appointed, Senate-con-
firmed director charged with coordi-
nating a comprehensive assessment of 
terrorist threats and, along with the 
department secretary, developing a 
strategy and a budget to fight ter-
rorism here at home. The director 

would coordinate execution of the 
strategy by relevant federal agencies— 
particularly those concerned with in-
telligence and law enforcement. 

Naturally, our new formation would 
require a major restructuring of the 
Federal Government’s public safety-re-
lated responsibilities. I know this will 
not be easy. Machiavelli trenchantly 
observed ‘‘there is nothing more dif-
ficult to plan, more doubtful of success 
nor more dangerous to manage than 
the creation of a new system.’’ Within 
the agencies, and within Congress as 
well, as Governor Ridge has already 
discovered, there are powerful reflexes 
to protect administrative turf. Bu-
reaucracies are slow to change. Change 
is disruptive. It creates uncertainty 
and it distorts existing balances of 
power. 

But we must look at September 11 as 
an urgent reason to create something 
better. A restructuring of the kind we 
envision is not unprecedented. We have 
undertaken bold organizational change 
in periods of crisis before. Consider 
General Marshall’s transformation of 
the army which helped win World War 
II or the National Security Act of 1947 
that created the CIA and Department 
of Defense in the midst of the Cold 
War. More recently, the Goldwater- 
Nichols Act of 1986, in streamlining the 
military command, helped us to pros-
ecute the Persian Gulf War. 

The bottom line is if statutory and 
budget authority are not conferred 
upon the director of homeland secu-
rity, the homeland defense of this na-
tion will be less than what it should be. 
In the one area where compromise can 
be catastrophic, this is an unacceptable 
compromise. 

Let’s be motivated by the words of 
Winston Churchill, who in 1941 said to 
the Axis powers, ‘‘You do your worst 
and we will do our best.’’ We can tinker 
around the edges of change. Or, we can 
understand that September 11 con-
firmed our worst fears: warfare has 
changed and we are no longer safe at 
home. We are in a terrible, new era and 
we urgently need a government that is 
invigorated and effectively organized 
to meet the challenge. 

I thank my colleagues and ask unani-
mous consent that the text of our leg-
islation be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2452 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘National Homeland Security and Com-
bating Terrorism Act of 2002’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents is as follows: 

Sec. 1. Short title; table of contents. 
Sec. 2. Definitions. 

TITLE I—DEPARTMENT OF NATIONAL 
HOMELAND SECURITY 

Sec. 101. Establishment of the Department 
of National Homeland Security. 

Sec. 102. Transfer of authorities, functions, 
personnel, and assets to the De-
partment. 

Sec. 103. Establishment of directorates and 
office. 

Sec. 104. Steering Group; Coordination Com-
mittee; and Acceleration Fund. 

Sec. 105. Reporting requirements. 
Sec. 106. Planning, programming, and budg-

eting process. 
Sec. 107. Environmental protection, safety, 

and health requirements. 
Sec. 108. Savings provisions. 

TITLE II—NATIONAL OFFICE FOR 
COMBATING TERRORISM 

Sec. 201. National Office for Combating Ter-
rorism. 

Sec. 202. Funding for Strategy programs and 
activities. 

TITLE III—NATIONAL STRATEGY FOR 
COMBATING TERRORISM AND THE 
HOMELAND SECURITY RESPONSE 

Sec. 301. Strategy. 
Sec. 302. National Homeland Security Panel. 

TITLE IV—EFFECTIVE DATE 

Sec. 401. Effective Date. 
SEC. 2. DEFINITIONS. 

In this Act: 
(1) DIRECTOR.—Except as provided under 

section 104, the term ‘‘Director’’ means the 
Director of the National Office for Com-
bating Terrorism. 

(2) DEPARTMENT.—The term ‘‘Department’’ 
means the Department of National Home-
land Security established under title I. 

(3) FEDERAL TERRORISM PREVENTION AND 
RESPONSE AGENCY.—The term ‘‘Federal ter-
rorism prevention and response agency’’ 
means any Federal department or agency 
charged under the Strategy with responsibil-
ities for carrying out the Strategy. 

(4) OFFICE.—The term ‘‘Office’’ means the 
National Office for Combating Terrorism es-
tablished under title II. 

(5) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of National Homeland 
Security. 

(6) STRATEGY.—The term ‘‘Strategy’’ 
means the National Strategy for Combating 
Terrorism and the Homeland Security Re-
sponse developed under this Act. 

TITLE I—DEPARTMENT OF NATIONAL 
HOMELAND SECURITY 

SEC. 101. ESTABLISHMENT OF THE DEPARTMENT 
OF NATIONAL HOMELAND SECU-
RITY. 

(a) ESTABLISHMENT.— 
(1) IN GENERAL.—There is established the 

Department of National Homeland Security. 
(2) EXECUTIVE DEPARTMENT.—Section 101 of 

title 5, United States Code, is amended by 
adding at the end the following: 

‘‘The Department of National Homeland 
Security.’’. 

(b) SECRETARY OF NATIONAL HOMELAND SE-
CURITY.— 

(1) IN GENERAL.—The Secretary of National 
Homeland Security shall be the head of the 
Department. The Secretary shall be ap-
pointed by the President, by and with the ad-
vice and consent of the Senate. 

(2) RESPONSIBILITIES.—The responsibilities 
of the Secretary shall be the following: 

(A) To develop policies, goals, objectives, 
priorities, and plans for the United States 
for the promotion of homeland security. 

(B) To develop, with the Director, a com-
prehensive strategy in accordance with title 
III. 

(C) Develop processes to integrate the ele-
ments and goals of the Strategy into the 
strategies and plans of Federal, State, and 
local departments and agencies, including 
interagency and intergovernmental shared 
policies. 

VerDate Mar 15 2010 20:11 Jan 09, 2014 Jkt 081600 PO 00000 Frm 00085 Fmt 4624 Sfmt 0634 E:\2002SENATE\S02MY2.REC S02MY2m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3876 May 2, 2002 
(D) To evaluate the programs of the Fed-

eral Government relating to homeland secu-
rity that involve activities of State and local 
governments as part of the Strategy. 

(E) To advise the Director on the develop-
ment of a comprehensive annual budget for 
the programs and activities under the Strat-
egy, and have the responsibility for budget 
recommendations relating to border secu-
rity, critical infrastructure protection, 
emergency preparation and response, and 
State and local activities. 

(F) To plan, coordinate, and integrate 
those United States Government activities 
relating to border security, critical infra-
structure protection and emergency pre-
paredness, and to act as the focal point re-
garding natural and manmade crises and 
emergency planning and response. 

(G) To work and coordinate with State and 
local governments and executive agencies in 
providing United States homeland security, 
and to communicate with and support State 
and local officials through the use of re-
gional offices around the Nation. 

(H) To provide overall operational plan-
ning guidance to executive agencies regard-
ing United States homeland security. 

(I) To conduct exercise and training pro-
grams for employees of the Department and 
other involved agencies, and establish effec-
tive command and control procedures for the 
full range of potential contingencies regard-
ing United States homeland security, includ-
ing contingencies that require the substan-
tial support of military assets. 

(J) To annually develop a Federal response 
plan for homeland security and emergency 
preparedness with regard to terrorism and 
other manmade and natural disasters. 

(K) To identify and promote technological 
innovation that will enhance homeland secu-
rity. 

(L)(i) To develop and implement within the 
Department a coordinating center with rep-
resentatives from other Federal departments 
or agencies with homeland security respon-
sibilities. 

(ii) To designate departments and agencies 
to provide a representative under clause (i) 
and require those departments and agencies 
to furnish a representative on a permanent, 
part-time, or as needed basis, as determined 
by the Secretary. 

(iii) To request additional personnel from 
appropriate departments and agencies as 
may be necessary and coordinate with those 
departments and agencies. 

(iv) To request State and local authorities 
to provide representatives to the coordina-
tion center. 

(3) EXECUTIVE SCHEDULE LEVEL I POSITION.— 
Section 5312 of title 5, United States Code, is 
amended by adding at the end the following: 

‘‘Secretary of National Homeland Secu-
rity.’’. 

(4) MEMBERSHIP ON THE NATIONAL SECURITY 
COUNCIL.—Section 101(a) of the National Se-
curity Act of 1947 (50 U.S.C. 402(a)) is amend-
ed in the fourth sentence by striking para-
graphs (5), (6), and (7) and inserting the fol-
lowing: 

‘‘(5) the Secretary of National Homeland 
Security; and 

‘‘(6) each Secretary or Under Secretary of 
such other executive department, or of a 
military department, as the President shall 
designate.’’. 

(c) DEPUTY SECRETARY OF NATIONAL HOME-
LAND SECURITY.— 

(1) IN GENERAL.—There shall be in the De-
partment a Deputy Secretary of National 
Homeland Security, who shall be appointed 
by the President, by and with the advice and 
consent of the Senate. 

(2) RESPONSIBILITIES.—The Deputy Sec-
retary of National Homeland Security 
shall— 

(A) assist the Secretary in the administra-
tion and operations of the Department; 

(B) perform such responsibilities as the 
Secretary shall prescribe; and 

(C) act as the Secretary during the absence 
or disability of the Secretary or in the event 
of a vacancy in the office of the Secretary. 

(3) EXECUTIVE SCHEDULE LEVEL II POSI-
TION.—Section 5313 of title 5, United States 
Code, is amended by adding at the end the 
following: 

‘‘Deputy Secretary of National Homeland 
Security.’’. 

(d) INSPECTOR GENERAL.— 
(1) IN GENERAL.—There shall be in the De-

partment an Inspector General for the De-
partment. The Inspector General and the Of-
fice of Inspector General shall be subject to 
the Inspector General Act of 1978 (5 U.S.C. 
App.). 

(2) ESTABLISHMENT.—Section 11 of the In-
spector General Act of 1978 (5 U.S.C. App.) is 
amended— 

(A) in paragraph (1), by inserting ‘‘Na-
tional Homeland Security,’’ after ‘‘Labor,’’; 
and 

(B) in paragraph (2), by inserting ‘‘National 
Homeland Security,’’ after ‘‘Labor,’’. 

(e) DIRECTOR OF THE COORDINATING CEN-
TER.— 

(1) IN GENERAL.—There shall be in the De-
partment a Director of the Coordinating 
Center who shall report directly to the Dep-
uty Secretary. The Coordinating Center 
shall be developed and implemented in ac-
cordance with subsection (b)(2)(L). 

(2) RESPONSIBILITIES.—The Director of the 
Coordinating Center shall be responsible 
for— 

(A) ensuring that the law enforcement, im-
migration, and intelligence databases infor-
mation systems containing information rel-
evant to homeland security are compatible; 
and 

(B) with respect to the functions under this 
paragraph, ensuring compliance with Fed-
eral laws relating to privacy and intelligence 
information. 
SEC. 102. TRANSFER OF AUTHORITIES, FUNC-

TIONS, PERSONNEL, AND ASSETS TO 
THE DEPARTMENT. 

The authorities, functions, personnel, and 
assets of the following entities are trans-
ferred to the Department: 

(1) The Federal Emergency Management 
Agency, the 10 regional offices of which shall 
be maintained and strengthened by the De-
partment. 

(2) The United States Customs Service, 
which shall be maintained as a distinct enti-
ty within the Department. 

(3) The law enforcement components of the 
Immigration and Naturalization Service re-
lating to Border Patrol, Inspections, Inves-
tigations (interior enforcement), Intel-
ligence, Detention and Removal, and Inter-
national Affairs. 

(4) The United States Coast Guard, which 
shall be maintained as a distinct entity 
within the Department. 

(5) The Critical Infrastructure Assurance 
Office of the Department of Commerce. 

(6) The National Infrastructure Protection 
Center and the National Domestic Prepared-
ness Office of the Federal Bureau of Inves-
tigation. 

(7) The Animal and Plant Health Inspec-
tion Service of the Department of Agri-
culture, that portion of which administers 
laws relating to agricultural quarantine in-
spections at points of entry. 
SEC. 103. ESTABLISHMENT OF DIRECTORATES 

AND OFFICE. 
(a) ESTABLISHMENT OF DIRECTORATES.—The 

following staff directorates are established 
within the Department: 

(1) DIRECTORATE OF BORDER AND TRANSPOR-
TATION PROTECTION.—The Directorate of Bor-

der and Transportation Protection, which 
shall be responsible for the following: 

(A) Overseeing and coordinating all United 
States border security activities. 

(B) Developing border and maritime secu-
rity policy for the United States. 

(C) Developing and implementing inter-
national standards for enhanced security in 
transportation nodes. 

(D) Performing such other duties assigned 
by the Secretary. 

(2) DIRECTORATE OF CRITICAL INFRASTRUC-
TURE PROTECTION.—The Directorate of Crit-
ical Infrastructure Protection, which shall 
be responsible for the following: 

(A) Acting as the Critical Information 
Technology, Assurance, and Security Officer 
of the Department to coordinate efforts to 
address the vulnerability of the United 
States to electronic or physical attacks on 
critical infrastructure of the United States, 
including utilities, transportation nodes, and 
energy resources. 

(B) Overseeing the protection of such infra-
structure and the physical assets and infor-
mation networks that make up such infra-
structure. 

(C) Ensuring the maintenance of a nucleus 
of cyber security experts within the United 
States Government. 

(D) Enhancing sharing of information re-
garding cyber security and physical security 
of the United States, tracking 
vulnerabilities and proposing improved risk 
management policies, and delineating the 
roles of various government agencies in pre-
venting, defending, and recovering from at-
tacks. 

(E) Coordinating with the Federal Commu-
nications Commission in helping to establish 
cyber security policy, standards, and en-
forcement mechanisms, and working closely 
with the Federal Communications Commis-
sion on cyber security issues with respect to 
international bodies. 

(F) Coordinating the activities of Informa-
tion Sharing and Analysis Centers to share 
information on threats, vulnerabilities, indi-
vidual incidents, and privacy issues regard-
ing United States homeland security. 

(G) Assuming the responsibilities carried 
out by the Critical Infrastructure Assurance 
Office before the effective date of this Act. 

(H) Assuming the responsibilities carried 
out by the National Infrastructure Protec-
tion Center before the effective date of this 
Act. 

(I) Performing such other duties assigned 
by the Secretary. 

(3) DIRECTORATE FOR EMERGENCY PREPARED-
NESS AND RESPONSE.—The Directorate for 
Emergency Preparedness and Response, 
which shall be responsible for the following: 

(A) Carrying out all emergency prepared-
ness and response activities carried out by 
the Federal Emergency Management Agency 
before the effective date of this Act. 

(B) Assuming the responsibilities carried 
out by the National Domestic Preparedness 
Office before the effective date of this Act. 

(C) Organizing and training local entities 
to respond to emergencies and providing 
State and local authorities with equipment 
for detection, protection, and decontamina-
tion in an emergency involving weapons of 
mass destruction. 

(D) Overseeing Federal, State, and local 
emergency preparedness training and exer-
cise programs in keeping with current intel-
ligence estimates and providing a single staff 
for Federal assistance for any emergency (in-
cluding emergencies caused by flood, earth-
quake, hurricane, disease, or terrorist bomb). 

(E) Creating a National Crisis Action Cen-
ter to act as the focal point for monitoring 
emergencies and for coordinating Federal 
support for State and local governments and 
the private sector in crises. 
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(F) Establishing training and equipment 

standards, providing resource grants, and en-
couraging intelligence and information shar-
ing among the Department of Defense, the 
Federal Bureau of Investigation, the Central 
Intelligence Agency, State emergency man-
agement officials, and local first responders. 

(G) Coordinating and integrating oper-
ational activities of the Department of De-
fense, the National Guard, and other Federal 
agencies into a Federal response plan. 

(H) Coordinating activities among private 
sector entities, including entities within the 
medical community, with respect to recov-
ery, consequence management, and planning 
for continuity of services. 

(I) Developing and managing a single re-
sponse system for national incidents in co-
ordination with the Department of Justice, 
the Federal Bureau of Investigation, the De-
partment of Health and Human Services, the 
Centers for Disease Control, and other appro-
priate Federal departments and agencies. 

(J) Maintaining Federal asset databases 
and supporting up-to-date State and local 
databases. 

(K) Performing such other duties as as-
signed by the Secretary. 

(b) ESTABLISHMENT OF OFFICE OF SCIENCE 
AND TECHNOLOGY.— 

(1) IN GENERAL.—There is established in the 
Department an Office of Science and Tech-
nology. 

(2) PURPOSE.—The Office of Science and 
Technology shall advise the Secretary re-
garding research and development efforts 
and priorities for the directorates estab-
lished in subsection (a). 
SEC. 104. STEERING GROUP; COORDINATION 

COMMITTEE; AND ACCELERATION 
FUND. 

(a) DEFINITIONS.—In this section: 
(1) COORDINATION COMMITTEE.—The term 

‘‘Coordination Committee’’ means the Home-
land Security Science and Technology Co-
ordination Committee established under this 
section. 

(2) DIRECTOR.—The term ‘‘Director’’ means 
the Director of the Office of Science and 
Technology. 

(3) FUND.—The term ‘‘Fund’’ means the Ac-
celeration Fund for Research and Develop-
ment of Homeland Security Technologies es-
tablished under this section. 

(4) HOMELAND SECURITY RESEARCH AND DE-
VELOPMENT.—The term ‘‘homeland security 
research and development’’ means research 
and development of technologies that are ap-
plicable in the detection of, prevention of, 
protection against, response to, and recovery 
from homeland security threats, particularly 
acts of terrorism. 

(5) STEERING GROUP.—The term ‘‘Steering 
Group’’ means the Homeland Security 
Science and Technology Senior Steering 
Group established under this section. 

(b) PURPOSES.—The purposes of this section 
are to— 

(1) establish a fund to leverage existing re-
search and development and accelerate the 
deployment of technology that will serve to 
enhance homeland defense; 

(2) establish a committee and steering 
group to coordinate and advise on issues re-
lating to homeland security research and de-
velopment and administer the Fund; and 

(3) establish the responsibilities of the Di-
rector of the Office of Science and Tech-
nology relating to homeland security re-
search and development. 

(c) FUND.— 
(1) ESTABLISHMENT.—There is established 

the Acceleration Fund for Research and De-
velopment of Homeland Security Tech-
nologies. 

(2) USE OF FUND.—The Fund may be used 
to— 

(A) accelerate research, development, test-
ing, and evaluation of critical homeland se-
curity technologies; and 

(B) support homeland security research 
and development. 

(3) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated 
$200,000,000 to the Fund for fiscal year 2003. 

(d) STEERING GROUP.— 
(1) ESTABLISHMENT.—There is established 

the Homeland Security Science and Tech-
nology Senior Steering Group within the Of-
fice of Science and Technology. The Director 
shall chair the Steering Group. 

(2) RESPONSIBILITIES.—The Steering Group 
shall— 

(A) provide recommendations and prior-
ities to the Director; and 

(B) assist the Director in establishing pri-
orities and forwarding recommendations on 
homeland security technology to the Sec-
retary. 

(3) COMPOSITION.—The Steering Group shall 
be composed, as named by the Director, of 
senior research and development officials 
representing all appropriate Federal depart-
ments and agencies that conduct research 
and development relevant for homeland se-
curity and combating terrorism. 

(4) QUALIFICATIONS.—Each representative 
shall— 

(A) possess extensive experience in man-
aging research and development projects; 
and 

(B) be appointed by the head of the respec-
tive department or agency. 

(5) SUBGROUPS.— 
(A) IN GENERAL.—At the discretion of the 

Director, the Steering Group may be com-
posed of subgroups with expertise in specific 
homeland security areas. 

(B) SUBGROUP AREAS.—The Director may 
establish subgroups in areas including— 

(i) information technology infrastructure; 
(ii) critical infrastructure; 
(iii) interoperability issues in communica-

tions technology; 
(iv) bioterrorism; 
(v) chemical, biological, radiological de-

fense; and 
(vi) any other area as determined nec-

essary. 
(e) COORDINATION COMMITTEE.— 
(1) ESTABLISHMENT.—There is established a 

Homeland Security Science and Technology 
Coordination Committee within the Office of 
Science and Technology. The Director shall 
chair the Coordination Committee. 

(2) COMPOSITION.—The Coordination Com-
mittee shall be a working level group com-
posed of representatives managing relevant 
agency research and development portfolios, 
appointed by the head of each department or 
agency described under subsection (d)(2). 

(3) SUBGROUPS.— 
(A) IN GENERAL.—At the discretion of the 

Director, the Coordination Committee may 
be composed of subgroups with relevant ex-
pertise in specific homeland security areas. 

(B) SUBGROUP AREAS.—The Director may 
establish subgroups in areas, including— 

(i) information technology infrastructure; 
(ii) critical infrastructure; 
(iii) interoperability issues in Communica-

tions Technology; 
(iv) bioterrorism; 
(v) chemical, biological, radiological de-

fense; and 
(vi) any other area as determined nec-

essary. 
(4) RESPONSIBILITIES.—The Coordination 

Committee shall have the following respon-
sibilities: 

(A) To facilitate effective communication 
among departments, agencies, and other en-
tities of the Federal Government, with re-
spect to the conduct of research and develop-
ment related to homeland security. 

(B) To identify, by consensus and on a 
yearly basis, specific technology areas for 
which the Fund shall be used to rapidly tran-
sition homeland security research and devel-
opment into deployed technology and reduce 
identified homeland security vulnerabilities. 
The identified technology areas shall, as de-
termined by the Coordination Committee, be 
areas in which there exist research and de-
velopment projects that address identified 
homeland security vulnerabilities and, as-
suming single-year funding, can be acceler-
ated to the stage of prototyping, evaluating, 
transitioning, or deploying. 

(C) To administer the Fund, including— 
(i) issuing an annual multiagency program 

announcement soliciting proposals from gov-
ernmental entities, industry, and academia; 

(ii) competitively selecting, on the basis of 
a merit-based review, proposals that advance 
the state of deployed technologies in the 
areas identified for that year; 

(iii) at the discretion of the Coordination 
Committee, assigning 1 or more program 
managers from any department or agency 
represented on the Coordination Committee 
to oversee, administer, and execute a Fund 
project as the agent of the Coordination 
Committee; and 

(iv) providing methods of funding adminis-
tration, including grant, cooperative agree-
ment, or any other transaction. 

(f) OFFICE OF SCIENCE AND TECHNOLOGY RE-
SPONSIBILITIES.—The Director shall— 

(1) assist the Secretary, the Directorates, 
and cooperating agencies in— 

(A) assessing and testing homeland secu-
rity vulnerabilities and possible threats; 

(B) evaluating and advising on maintaining 
talent resources in key technology and skill 
areas required for homeland security, includ-
ing information security experts; 

(C) developing a system for sharing key 
homeland security research and technology 
developments and opportunities with appro-
priate Federal, State, local, and private sec-
tor entities; and 

(D) proposing risk management strategies 
based on technology developments; 

(2) assist the Directorate of Critical Infra-
structure Protection in the responsibilities 
of that Directorate; 

(3) with respect to expenditures from the 
Fund, exercise acquisition authority con-
sistent with the authority described under 
section 2371 of title 10, United States Code, 
relating to authorizing cooperative agree-
ments and other transactions; 

(4) in hiring personnel to assist in the ad-
ministration of the Office of Science and 
Technology, have the authority to exercise 
the personnel hiring and management au-
thorities described in section 1101 of the 
Strom Thurmond National Defense Author-
ization Act for Fiscal Year 1999 (5 U.S.C. 3104 
note; Public Law 105–261); and 

(5) develop and oversee the implementation 
of periodic homeland security technology 
demonstrations, held at least annually, for 
the purpose of improving contact between 
technology developers, vendors, and acquisi-
tion personnel associated with related indus-
tries. 
SEC. 105. REPORTING REQUIREMENTS. 

(a) BIENNIAL REPORTS.—Every 2 years the 
Secretary shall submit to Congress— 

(1) a report assessing the resources and re-
quirements of executive agencies relating to 
border security and emergency preparedness 
issues; and 

(2) a report certifying the preparedness of 
the United States to prevent, protect 
against, and respond to natural disasters, 
cyber attacks, and incidents involving weap-
ons of mass destruction. 

(b) ADDITIONAL REPORT.—Not later than 1 
year after the effective date of this Act, the 

VerDate Mar 15 2010 20:11 Jan 09, 2014 Jkt 081600 PO 00000 Frm 00087 Fmt 4624 Sfmt 0634 E:\2002SENATE\S02MY2.REC S02MY2m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3878 May 2, 2002 
Secretary shall submit to Congress a re-
port— 

(1) assessing the progress of the Depart-
ment in— 

(A) implementing this title; and 
(B) ensuring the core functions of each en-

tity transferred to the Department are main-
tained and strengthened; and 

(2) recommending any conforming changes 
in law necessary as a result of the enactment 
and implementation of this title. 
SEC. 106. PLANNING, PROGRAMMING, AND BUDG-

ETING PROCESS. 
The Secretary shall establish procedures to 

ensure that the planning, programming, 
budgeting, and financial activities of the De-
partment comport with sound financial and 
fiscal management principles. At a min-
imum, those procedures shall provide for the 
planning, programming, and budgeting of ac-
tivities of the Department using funds that 
are available for obligation for a limited 
number of years. 
SEC. 107. ENVIRONMENTAL PROTECTION, SAFE-

TY, AND HEALTH REQUIREMENTS. 
The Secretary shall— 
(1) ensure that the Department complies 

with all applicable environmental, safety, 
and health statutes and substantive require-
ments; and 

(2) develop procedures for meeting such re-
quirements. 
SEC. 108. SAVINGS PROVISIONS. 

(a) CONTINUING EFFECT OF LEGAL DOCU-
MENTS.—All orders, determinations, rules, 
regulations, permits, agreements, grants, 
contracts, recognitions of labor organiza-
tions, collective bargaining agreements, cer-
tificates, licenses, registrations, privileges, 
and other administrative actions— 

(1) which have been issued, made, granted, 
or allowed to become effective by the Presi-
dent, any Federal agency or official thereof, 
or by a court of competent jurisdiction, in 
the performance of functions which are 
transferred under this title; and 

(2) which are in effect at the time this Act 
takes effect, or were final before the effec-
tive date of this Act and are to become effec-
tive on or after the effective date of this Act, 
shall, to the extent related to such func-
tions, continue in effect according to their 
terms until modified, terminated, super-
seded, set aside, or revoked in accordance 
with law by the President, the Secretary of 
National Homeland Security or other au-
thorized official, a court of competent juris-
diction, or by operation of law. 

(b) PROCEEDINGS NOT AFFECTED.—The pro-
visions of this title shall not affect any pro-
ceedings, including notices of proposed rule-
making, or any application for any license, 
permit, certificate, or financial assistance 
pending before an agency at the time this 
title takes effect, with respect to functions 
transferred by this title but such proceedings 
and applications shall continue. Orders shall 
be issued in such proceedings, appeals shall 
be taken therefrom, and payments shall be 
made pursuant to such orders, as if this title 
had not been enacted, and orders issued in 
any such proceedings shall continue in effect 
until modified, terminated, superseded, or 
revoked by a duly authorized official, by a 
court of competent jurisdiction, or by oper-
ation of law. Nothing in this subsection shall 
be deemed to prohibit the discontinuance or 
modification of any such proceeding under 
the same terms and conditions and to the 
same extent that such proceeding could have 
been discontinued or modified if this title 
had not been enacted. 

(c) SUITS NOT AFFECTED.—The provisions 
of this title shall not affect suits commenced 
before the effective date of this Act, and in 
all such suits, proceedings shall be had, ap-
peals taken, and judgments rendered in the 

same manner and with the same effect as if 
this title had not been enacted. 

(d) NONABATEMENT OF ACTIONS.—No suit, 
action, or other proceeding commenced by or 
against an agency, or by or against any indi-
vidual in the official capacity of such indi-
vidual as an officer of an agency, shall abate 
by reason of the enactment of this title. 

(e) ADMINISTRATIVE ACTIONS RELATING TO 
PROMULGATION OF REGULATIONS.—Any ad-
ministrative action relating to the prepara-
tion or promulgation of a regulation by an 
agency relating to a function transferred 
under this title may be continued by the De-
partment of National Homeland Security 
with the same effect as if this title had not 
been enacted. 

(f) EMPLOYMENT AND PERSONNEL.— 
(1) INTERIM AUTHORITY FOR APPOINTMENT 

AND COMPENSATION.—Funds available to any 
official or component of any entity the func-
tions of which are transferred to the Depart-
ment, may with the approval of the Director 
of the Office of Management and Budget, be 
used to pay the compensation and expenses 
of any officer or employee under this title 
until such time as funds for that purpose are 
otherwise available. 

(2) EMPLOYEE RIGHTS.— 
(A) IN GENERAL.—The Department or a sub-

division within the Department shall not be 
excluded under section 7103(b)(1) of title 5, 
United States Code, from coverage under 
chapter 71 of that title unless the President 
determines that a majority of employees 
within the Department or applicable subdivi-
sion have, as their primary job duty, intel-
ligence, counterintelligence, or investigative 
work directly related to terrorism investiga-
tion. 

(B) NATIONAL SECURITY POSITIONS.—Em-
ployees transferred under this title shall not 
be considered to perform work which di-
rectly affects national security within the 
meaning of section 7112(b)(6) of title 5, 
United States Code, unless their primary job 
duty involves intelligence, counterintel-
ligence, or investigative duties directly re-
lated to terrorism investigation. All employ-
ees transferred under this title who are not 
in the counterterrorism positions described 
in the preceding sentence shall continue to 
be afforded the full rights and protections 
under chapter 71 of title 5, United States 
Code. 

(g) NO AFFECT ON INTELLIGENCE AUTHORI-
TIES.—The transfer of authorities, functions, 
personnel, and assets of elements of the 
United States Government under this title, 
or the assumption of authorities and func-
tions, by the Department of Homeland Secu-
rity under this title, shall not be construed, 
in cases where such authorities, functions, 
personnel, and assets, are engaged in intel-
ligence activities as defined in the National 
Security Act of 1947, as affecting the au-
thorities of the Director of Central Intel-
ligence, the Secretary of Defense, or the 
heads of departments and agencies within 
the intelligence community. 

(h) REFERENCES.—Any reference in any 
other Federal law, Executive order, rule, reg-
ulation, or delegation of authority, or any 
document of or pertaining to a department, 
agency, or office from which a function is 
transferred by this title— 

(1) to the head of such department, agency, 
or office is deemed to refer to the Secretary 
of National Homeland Security; or 

(2) to such department, agency, or office is 
deemed to refer to the Department of Na-
tional Homeland Security. 

TITLE II—NATIONAL OFFICE FOR 
COMBATING TERRORISM 

SEC. 201. NATIONAL OFFICE FOR COMBATING 
TERRORISM. 

(a) ESTABLISHMENT.—There is established 
within the Executive Office of the President 

the National Office for Combating Ter-
rorism. 

(b) OFFICERS.— 
(1) DIRECTOR.—The head of the Office shall 

be the Director of the National Office for 
Combating Terrorism, who shall be ap-
pointed by the President, by and with the ad-
vice and consent of the Senate. 

(2) EXECUTIVE SCHEDULE LEVEL I POSITION.— 
Section 5312 of title 5, United States Code, is 
amended by adding at the end the following: 

‘‘Director of the National Office for Com-
bating Terrorism.’’. 

(3) OTHER OFFICERS.—The President shall 
assign to the Office such other officers as the 
President, in consultation with the Director, 
considers appropriate to discharge the re-
sponsibilities of the Office. 

(c) RESPONSIBILITIES.—Subject to the direc-
tion and control of the President, the respon-
sibilities of the Office shall include the fol-
lowing: 

(1) To develop national objectives and poli-
cies for combating terrorism. 

(2) To direct and review the development of 
a comprehensive national assessment of ter-
rorist threats and vulnerabilities to those 
threats, which shall be— 

(A) conducted by the heads of relevant 
Federal agencies; and 

(B) used in preparation of the Strategy. 
(3) To develop with the Secretary of Na-

tional Homeland Security, the Strategy 
under title III. 

(4) To coordinate, oversee, and evaluate 
the implementation and execution of the 
Strategy by agencies of the Federal Govern-
ment with responsibilities for combating ter-
rorism under the Strategy, particularly 
those involving military, intelligence, law 
enforcement, and diplomatic assets. 

(5)(A) To coordinate, with the advice of the 
Secretary of National Homeland Security, 
the development of a comprehensive annual 
budget for the programs and activities under 
the Strategy, including the budgets of the 
military departments and agencies within 
the National Foreign Intelligence Program 
relating to international terrorism, but ex-
cluding military programs, projects, or ac-
tivities relating to force protection. 

(B) To have the lead responsibility for 
budget recommendations relating to mili-
tary, intelligence, law enforcement, and dip-
lomatic assets in support of the Strategy. 

(6) To exercise funding authority for Fed-
eral terrorism prevention and response agen-
cies in accordance with section 202. 

(7) To serve as an advisor to the National 
Security Council. 

(d) RESOURCES.—In consultation with the 
Director, the President shall assign or allo-
cate to the Office such resources, including 
funds, personnel, and other resources, as the 
President considers appropriate in order to 
facilitate the discharge of the responsibil-
ities of the Office. 

(e) OVERSIGHT BY CONGRESS.—The estab-
lishment of the Office within the Executive 
Office of the President shall not be construed 
as affecting access by Congress, or any com-
mittee of Congress, to— 

(1) any information, document, record, or 
paper in the possession of the Office or any 
study conducted by or at the direction of the 
Director; or 

(2) any personnel of the Office. 
SEC. 202. FUNDING FOR STRATEGY PROGRAMS 

AND ACTIVITIES. 
(a) BUDGET REVIEW.—In consultation with 

the Director of the Office of Management 
and Budget, the Secretary of National Home-
land Security, and the heads of other execu-
tive departments and agencies, the Director 
shall— 

(1) identify programs that contribute to 
the Strategy; and 
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(2) in the development of the budget sub-

mitted by the President to Congress under 
section 1105 of title 31, United States Code, 
review and provide advice to the heads of ex-
ecutive departments and agencies on the 
amount and use of funding for programs 
identified under paragraph (1). 

(b) SUBMITTAL OF PROPOSED BUDGETS TO 
THE DIRECTOR.— 

(1) IN GENERAL.—The head of each Federal 
terrorism prevention and response agency 
shall submit to the Director each year the 
proposed budget of that agency for the fiscal 
year beginning in that year for programs and 
activities of that agency under the Strategy 
during that fiscal year. 

(2) DATE FOR SUBMISSION.—The proposed 
budget of an agency for a fiscal year under 
paragraph (1) shall be submitted to the Di-
rector— 

(A) not later than the date on which the 
agency completes the collection of informa-
tion for purposes of the submission by the 
President of a budget to Congress for that 
fiscal year under section 1105 of title 31, 
United States Code; and 

(B) before that information is submitted to 
the Director of the Office of Management 
and Budget for such purposes. 

(3) FORMAT.—In consultation with the Di-
rector of the Office of Management and 
Budget, the Director shall specify the format 
for the submittal of proposed budgets under 
paragraph (1). 

(c) REVIEW OF PROPOSED BUDGETS.— 
(1) IN GENERAL.—The Director shall review 

each proposed budget submitted to the Di-
rector under subsection (b). 

(2) INADEQUATE FUNDING DETERMINATION.— 
If the Director determines under paragraph 
(1) that the proposed budget of an agency for 
a fiscal year under subsection (b) is inad-
equate, in whole or in part, to permit the im-
plementation by the agency during the fiscal 
year of the goals of the Strategy applicable 
to the agency during the fiscal year, the Di-
rector shall submit to the head of the agen-
cy— 

(A) a notice in writing of the determina-
tion; and 

(B) a statement of the proposed funding, 
and any specific initiatives, that would (as 
determined by the Director) permit the im-
plementation by the agency during the fiscal 
year of the goals of the Strategy applicable 
to the agency during the fiscal year. 

(3) ADEQUATE FUNDING DETERMINATION.—If 
the Director determines under paragraph (1) 
that the proposed budget of an agency for a 
fiscal year under subsection (b) is adequate 
to permit the implementation by the agency 
during the fiscal year of the goals of the 
Strategy applicable to the agency during the 
fiscal year, the Director shall submit to the 
head of the agency a notice in writing of 
that determination. 

(4) MAINTENANCE OF RECORDS.—The Direc-
tor shall maintain a record of— 

(A) each notice submitted under paragraph 
(2), including any statement accompanying 
such notice; and 

(B) each notice submitted under paragraph 
(3). 

(d) AGENCY RESPONSE TO REVIEW OF PRO-
POSED BUDGETS.— 

(1) INCORPORATION OF PROPOSED FUNDING.— 
The head of a Federal terrorism prevention 
and response agency that receives a notice 
under subsection (c)(2) with respect to the 
proposed budget of the agency for a fiscal 
year shall incorporate the proposed funding, 
and any initiatives, set forth in the state-
ment accompanying the notice into the in-
formation submitted to the Office of Man-
agement and Budget in support of the pro-
posed budget for the agency for the fiscal 
year under section 1105 of title 31, United 
States Code. 

(2) ADDITIONAL INFORMATION.—The head of 
each agency described under paragraph (1) 
for a fiscal year shall include as an appendix 
to the information submitted to the Office of 
Management and Budget under that para-
graph for the fiscal year the following: 

(A) A summary of any modifications in the 
proposed budget of such agency for the fiscal 
year under that paragraph. 

(B) An assessment of the effect of such 
modifications on the capacity of such agency 
to perform its responsibilities during the fis-
cal year other than its responsibilities under 
the Strategy. 

(3) SUBMISSION TO CONGRESS.— 
(A) IN GENERAL.—Subject to subparagraph 

(B), the head of each agency described under 
paragraph (1) for a fiscal year shall submit to 
Congress a copy of the appendix submitted to 
the Office of Management and Budget for the 
fiscal year under paragraph (2) at the same 
time the budget of the President for the fis-
cal year is submitted to Congress under sec-
tion 1105 of title 31, United States Code. 

(B) ELEMENTS WITHIN INTELLIGENCE PRO-
GRAMS.—In the submission of the copy of the 
appendix to Congress under subparagraph 
(A), those elements of the appendix which 
are within the National Foreign Intelligence 
Program shall be submitted to— 

(i) the Select Committee on Intelligence of 
the Senate; and 

(ii) the Permanent Select Committee on 
Intelligence of the House of Representatives. 

(e) SUBMITTAL OF REVISED PROPOSED BUDG-
ETS.— 

(1) IN GENERAL.—At the same time the head 
of a Federal terrorism prevention and re-
sponse agency submits its proposed budget 
for a fiscal year to the Office of Management 
and Budget for purposes of the submission by 
the President of a budget to Congress for the 
fiscal year under section 1105 of title 31, 
United States Code, the head of the agency 
shall submit a copy of the proposed budget 
to the Director. 

(2) REVIEW AND DECERTIFICATION AUTHOR-
ITY.—The Director of the National Office for 
Combating Terrorism— 

(A) shall review each proposed budget sub-
mitted under paragraph (1); and 

(B) in the case of a proposed budget for a 
fiscal year to which subsection (c)(2) applies 
in the fiscal year, if the Director determines 
as a result of the review that the proposed 
budget does not include the proposed fund-
ing, and any initiatives, set forth in the no-
tice under that subsection with respect to 
the proposed budget— 

(i) may decertify the proposed budget; and 
(ii) with respect to any proposed budget so 

decertified, shall submit to Congress— 
(I) a notice of the decertification; 
(II) a copy of the notice submitted to the 

agency concerned for the fiscal year under 
subsection (c)(2)(B); and 

(III) the budget recommendations made 
under this section. 

(f) NATIONAL TERRORISM PREVENTION AND 
RESPONSE PROGRAM BUDGET.— 

(1) IN GENERAL.—For each fiscal year, fol-
lowing the submittal of proposed budgets to 
the Director under subsection (b), the Direc-
tor shall, in consultation with the Secretary 
of National Homeland Security and the head 
of each Federal terrorism prevention and re-
sponse agency concerned— 

(A) develop a consolidated proposed budget 
for such fiscal year for all programs and ac-
tivities under the Strategy for such fiscal 
year; and 

(B) subject to paragraph (2), submit the 
consolidated proposed budget to the Presi-
dent and to Congress. 

(2) ELEMENTS WITHIN INTELLIGENCE PRO-
GRAMS.—In the submission of the consoli-
dated proposed budget to Congress under 
paragraph (1)(B), those elements of the budg-

et which are within the National Foreign In-
telligence Program shall be submitted to— 

(A) the Select Committee on Intelligence 
of the Senate; and 

(B) the Permanent Select Committee on 
Intelligence of the House of Representatives. 

(3) DESIGNATION OF CONSOLIDATED PROPOSED 
BUDGET.—The consolidated proposed budget 
for a fiscal year under this subsection shall 
be known as the National Terrorism Preven-
tion and Response Program Budget for the 
fiscal year. 

(g) REPROGRAMMING AND TRANSFER RE-
QUESTS.— 

(1) APPROVAL BY THE DIRECTOR.—The head 
of a Federal terrorism prevention and re-
sponse agency may not submit to Congress a 
request for the reprogramming or transfer of 
any funds specified in the National Ter-
rorism Prevention and Response Program 
Budget for programs or activities of the 
agency under the Strategy for a fiscal year 
in excess of $5,000,000 without the approval of 
the Director. 

(2) APPROVAL BY THE PRESIDENT.—The 
President may, upon the request of the head 
of the agency concerned, permit the sub-
mittal to Congress of a request previously 
disapproved by the Director under paragraph 
(1) if the President determines that the sub-
mittal of the request to Congress will further 
the purposes of the Strategy. 
TITLE III—NATIONAL STRATEGY FOR 

COMBATING TERRORISM AND THE 
HOMELAND SECURITY RESPONSE 

SEC. 301. STRATEGY. 
(a) DEVELOPMENT.—The Secretary and the 

Director shall develop the National Strategy 
for Combating Terrorism and Homeland Se-
curity Response for detection, prevention, 
protection, response, and recovery to 
counter terrorist threats, including the 
plans, policies, training, exercises, evalua-
tion, and interagency cooperation that ad-
dress each such action relating to such 
threats. 

(b) RESPONSIBILITIES.— 
(1) RESPONSIBILITIES OF THE SECRETARY.— 

The Secretary shall have responsibility for 
portions of the Strategy addressing border 
security, critical infrastructure protection, 
emergency preparation and response, and in-
tegrating State and local efforts with activi-
ties of the Federal Government. 

(2) RESPONSIBILITIES OF THE DIRECTOR.—The 
Director shall have overall responsibility for 
development of the Strategy, and particu-
larly for those portions of the Strategy ad-
dressing intelligence, military assets, law 
enforcement, and diplomacy. 

(c) CONTENTS.—The contents of the Strat-
egy shall include— 

(1) policies and procedures to maximize the 
collection, translation, analysis, exploi-
tation, and dissemination of information re-
lating to combating terrorism and the home-
land security response throughout the Fed-
eral Government and with State and local 
authorities; 

(2) plans for countering chemical, biologi-
cal, radiological, nuclear and explosives, and 
cyber threats; 

(3) plans for improving the resources of, co-
ordination among, and effectiveness of 
health and medical sectors for detecting and 
responding to terrorist attacks on the home-
land; 

(4) specific measures to enhance coopera-
tive efforts between the public and private 
sectors in protecting against terrorist at-
tacks; 

(5) a review of measures needed to enhance 
transportation security with respect to po-
tential terrorist attacks; and 

(6) other critical areas. 
(d) COOPERATION.—At the request of the 

Secretary or Director, departments and 
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agencies shall provide necessary information 
or planning documents relating to the Strat-
egy. 

(e) INTERAGENCY COUNCIL.— 
(1) ESTABLISHMENT.—There is established 

the National Combating Terrorism and 
Homeland Security Response Council to as-
sist with preparation and implementation of 
the Strategy. 

(2) MEMBERSHIP.—The members of the 
Council shall be the heads of the Federal ter-
rorism prevention and response agencies or 
their designees. The Secretary and Director 
shall designate such agencies. 

(3) CO-CHAIRS AND MEETINGS.—The Sec-
retary and Director shall co-chair the Coun-
cil, which shall meet at their direction. 

(f) SUBMISSION TO CONGRESS.—Not later 
than December 1, 2003, and each year there-
after in which a President is inaugurated, 
the Secretary and the Director shall submit 
the Strategy to Congress. 

(g) UPDATING.—Not later than December 1, 
2005, and on December 1, of every 2 years 
thereafter, the Secretary and the Director 
shall submit to Congress an updated version 
of the Strategy. 

(h) PROGRESS REPORTS.—Not later than De-
cember 1, 2004, and on December 1, of each 
year thereafter, the Secretary and the Direc-
tor may submit to Congress a report that— 

(1) describes the progress on implementa-
tion of the Strategy; and 

(2) provides recommendations for improve-
ment of the Strategy and the implementa-
tion of the Strategy. 
SEC. 302. NATIONAL COMBATING TERRORISM 

STRATEGY PANEL. 
(a) ESTABLISHMENT.—The Secretary and 

the Director shall establish a nonpartisan, 
independent panel to be known as the Na-
tional Combating Terrorism Strategy Panel 
(in this section referred to as the ‘‘Panel’’). 

(b) MEMBERSHIP.— 
(1) APPOINTMENT.—The Panel shall be com-

posed of a chairperson and 8 other individ-
uals appointed by the Secretary and the Di-
rector, in consultation with the chairman 
and ranking member of the Committee on 
Governmental Affairs of the Senate and the 
chairman and ranking member of the Com-
mittee on Government Reform of the House 
of Representatives, from among individuals 
in the private sector who are recognized ex-
perts in matters relating to the homeland se-
curity of the United States. 

(2) TERMS.— 
(A) IN GENERAL.—An individual shall be ap-

pointed to the Panel for an 18-month term. 
(B) TERM PERIODS.—Terms on the Panel 

shall not be continuous. All terms shall be 
for the 18-month period which begins 12 
months before each date a report is required 
to be submitted under subsection (l)(2)(A). 

(C) MULTIPLE TERMS.—An individual may 
serve more than 1 term. 

(c) DUTIES.—The Panel shall— 
(1) conduct and submit to the Secretary 

the assessment of the Strategy; and 
(2) conduct the independent, alternative 

assessment of homeland security measures 
required under this section. 

(d) ALTERNATIVE ASSESSMENT.—The Panel 
shall submit to the Secretary an independent 
assessment of the optimal policies and pro-
grams to combat terrorism, including home-
land security measures. As part of the as-
sessment, the Panel shall, to the extent 
practicable, estimate the funding required 
by fiscal year to achieve these optimal ap-
proaches. 

(e) INFORMATION FROM FEDERAL AGEN-
CIES.— 

(1) IN GENERAL.—Subject to paragraph (2), 
the Panel may secure directly from any Fed-
eral department or agency such information 
as the Panel considers necessary to carry out 
this section. Upon request of the Chair-

person, the head of such department or agen-
cy shall furnish such information to the 
Panel. 

(2) INTELLIGENCE INFORMATION.—The provi-
sion of information under this paragraph re-
lated to intelligence shall be provided in ac-
cordance with procedures established by the 
Director of Central Intelligence and in ac-
cordance with section 103(d)(3) of the Na-
tional Security Act of 1947 (50 U.S.C. 403– 
3(d)(3)). 

(f) COMPENSATION OF MEMBERS.—Each 
member of the Panel shall be compensated 
at a rate equal to the daily equivalent of the 
annual rate of basic pay prescribed for level 
IV of the Executive Schedule under section 
5315 of title 5, United States Code, for each 
day (including travel time) during which 
such member is engaged in the performance 
of the duties of the Panel. 

(g) TRAVEL EXPENSES.—The members of 
the Panel shall be allowed travel expenses, 
including per diem in lieu of subsistence, at 
rates authorized for employees of agencies 
under subchapter I of chapter 57 of title 5, 
United States Code, while away from their 
homes or regular places of business in the 
performance of services for the Panel. 

(h) STAFF.— 
(1) IN GENERAL.—The Chairperson of the 

Panel may, without regard to the civil serv-
ice laws and regulations, appoint and termi-
nate an executive director and such other ad-
ditional personnel as may be necessary to 
enable the Panel to perform its duties. The 
employment of an executive director shall be 
subject to confirmation by the Panel. 

(2) COMPENSATION.—The Chairperson of the 
Panel may fix the compensation of the exec-
utive director and other personnel without 
regard to chapter 51 and subchapter III of 
chapter 53 of title 5, United States Code, re-
lating to classification of positions and Gen-
eral Schedule pay rates, except that the rate 
of pay for the executive director and other 
personnel may not exceed the rate payable 
for level V of the Executive Schedule under 
section 5316 of such title. 

(3) PERSONNEL AS FEDERAL EMPLOYEES.— 
(A) IN GENERAL.—The executive director 

and any personnel of the Panel who are em-
ployees shall be employees under section 2105 
of title 5, United States Code, for purposes of 
chapters 63, 81, 83, 84, 85, 87, 89, and 90 of that 
title. 

(B) MEMBERS OF PANEL.—Subparagraph (A) 
shall not be construed to apply to members 
of the Panel. 

(4) REDUCTION OF STAFF.—During periods 
that members are not serving terms on the 
Panel, the executive director shall reduce 
the number and hours of employees to the 
minimum necessary to— 

(A) provide effective continuity of the 
Panel; and 

(B) minimize personnel costs of the Panel. 
(i) DETAIL OF GOVERNMENT EMPLOYEES.— 

Any Federal Government employee may be 
detailed to the Panel without reimburse-
ment, and such detail shall be without inter-
ruption or loss of civil service status or 
privilege. 

(j) ADMINISTRATIVE PROVISIONS.— 
(1) USE OF MAIL AND PRINTING.—The Panel 

may use the United States mails and obtain 
printing and binding services in the same 
manner and under the same conditions as 
other departments and agencies of the Fed-
eral Government. 

(2) SUPPORT SERVICES.—The Secretary shall 
furnish the Panel any administrative and 
support services requested by the Panel. 

(3) GIFTS.—The Panel may accept, use, and 
dispose of gifts or donations of services or 
property. 

(k) PAYMENT OF PANEL EXPENSES.—The 
compensation, travel expenses, and per diem 
allowances of members and employees of the 

Panel shall be paid out of funds available to 
the Department for the payment of com-
pensation, travel allowances, and per diem 
allowances, respectively, of civilian employ-
ees of the Department. The other expenses of 
the Panel shall be paid out of funds available 
to the Department for the payment of simi-
lar expenses incurred by the Department. 

(l) REPORTS.— 
(1) PRELIMINARY REPORT.— 
(A) REPORT TO SECRETARY.—Not later than 

July 1, 2004, the Panel shall submit to the 
Secretary and the Director a preliminary re-
port setting forth the activities and the find-
ings and recommendations of the Panel 
under subsection (d), including any rec-
ommendations for legislation that the Panel 
considers appropriate. 

(B) REPORT TO CONGRESS.—Not later than 
30 days after the submission of the report 
under subparagraph (A), the Secretary and 
the Director shall submit to the committees 
referred to under subsection (b) a copy of 
that report with the comments of the Sec-
retary on the report. 

(2) QUADRENNIAL REPORTS.— 
(A) REPORTS TO SECRETARY.—Not later 

than December 1, 2004, and not later than De-
cember 1 every 4 years thereafter, the Panel 
shall submit to the Secretary and the Direc-
tor a report setting forth the activities and 
the findings and recommendations of the 
Panel under subsection (d), including any 
recommendations for legislation that the 
Panel considers appropriate. 

(B) REPORTS TO CONGRESS.—Not later than 
60 days after each report is submitted under 
subparagraph (A), the Secretary shall submit 
to the committees referred to under sub-
section (b) a copy of the report with the com-
ments of the Secretary and the Director on 
the report. 

TITLE IV—EFFECTIVE DATE 

SEC. 401. EFFECTIVE DATE. 

This Act shall take effect 180 days after 
the date of enactment of this Act. 

By Mr. THURMOND (for himself 
and Mr. ALLARD): 

S. 2453. A bill to provide for the dis-
position of weapons-usable plutonium 
at the Savannah River Site South 
Carolina; to the Committee on Energy 
and Natural Resources. 

Mr. THURMOND. Mr. President, I 
rise today to introduce legislation that 
will provide for the disposition of 
weapons usable plutonium at the Sa-
vannah River Site, South Carolina. 
This bill will ensure the State of South 
Carolina will have an enforceable 
agreement on the construction and op-
eration of a mixed-oxide, MOX, fuel 
fabrication facility at the Savannah 
River Site. The bill also provides for 
clear pathway to remove any weapons- 
usable plutonium from our State if the 
MOX facility is delayed or fails to op-
erate as planned. 

The Plutonium Disposition program 
is an important element of our Na-
tional Security. Under agreements 
made by the United States and the 
Russian Federation, each Nation 
agreed to dispose of designated 
amounts of weapons-grade plutonium. 
This agreement is a significant step to-
ward safeguarding nuclear materials 
and preventing their diversion to rogue 
states. In addition, it has been widely 
acknowledged that Russian criminal 
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groups are attempting to steal weap-
ons-usable plutonium from poorly se-
cured sites for known terrorist organi-
zations, and therefore most certainly 
this is a matter of extreme National 
Security. 

The MOX facility will be an impor-
tant economic factor in my State. As a 
result of this bill, Department of En-
ergy officials will also know that SRS, 
the largest industrial employer in my 
State, will be ready and eager to accept 
new missions and create jobs. Helping 
the Savannah River Site SRS, grow 
and remain the ‘‘Crown Jewel’’ among 
Department of Energy facilities has 
been one of my proudest achievements 
of public service as a Senator and Gov-
ernor of my State. South Carolina and 
the Department of Energy have had an 
outstanding working relationship to 
bring jobs to SRS while helping to de-
fend our National Security. 

I deeply regretted the recent dispute 
over the mixed oxide (MOX) fuel fab-
rication facility and the Federal law-
suit that was recently filed. I have 
called for reasoned and mature think-
ing to prevail in this matter. This leg-
islation is intended to provide the as-
surances to both parties and restore 
the elements of trust and cooperation, 
while protecting the interests of the 
State and the health, safety and econ-
omy of its citizens. Interested parties 
must not fail to view this matter with-
out taking all the factors into consid-
eration. The health and security of 
South Carolinians must always be pro-
tected. current and future jobs in 
South Carolina must be protected. The 
National Security of the United States 
must be protected. The legislation I am 
introducing today will accomplish all 
of these objectives. 

This initiative is good government 
and I encourage its support by my col-
leagues. I yield the floor. 

f 

STATEMENTS ON SUBMITTED 
RESOLUTIONS 

SENATE RESOLUTION 260—DESIG-
NATING MAY 1, 2002, AS ‘‘NA-
TIONAL CHILD CARE WORTHY 
WAGE DAY’’ 

Mr. CORZINE (for himself, Mr. DUR-
BIN, Mr. CLELAND, Mr. DODD, Mr. 
KERRY, Mr. KENNEDY, Mr. FEINGOLD, 
Mrs. CARNAHAN, and Mrs. MURRAY) sub-
mitted the following resolution; which 
was referred to the Committee on the 
Judiciary: 

S. RES. 260 

Whereas approximately 14,000,000 children 
are in out-of-home care during part or all of 
the day so that their parents may work; 

Whereas the average salary of early child-
hood educators is $16,000 per year, and only 
1⁄3 have health insurance and even fewer have 
a pension plan; 

Whereas the quality of child care and other 
early childhood education programs is di-
rectly linked to the quality of early child-
hood educators, and low wages make it dif-
ficult to attract qualified individuals to the 
profession; 

Whereas the turnover rate of early child-
hood educators is approximately 30 percent 
per year because of low wages and lack of 
benefits, making it difficult to retain high 
quality educators, and research has dem-
onstrated that young children require caring 
relationships to have a consistent presence 
in their lives for their positive development; 

Whereas the compensation of early child-
hood educators must be commensurate with 
the importance of the job of helping the 
young children of the United States develop 
their social, emotional, physical, and intel-
lectual skills to be ready for school; 

Whereas the cost of adequate compensa-
tion cannot be funded by further burdening 
parents with higher child care fees but re-
quires public as well as private resources so 
that quality care and education is accessible 
for all families; and 

Whereas the Center for the Child Care 
Workforce and other early childhood edu-
cation organizations recognize May 1st as 
National Child Care Worthy Wage Day: Now, 
therefore, be it 

Resolved, That the Senate— 
(1) designates May 1, 2002, as ‘‘National 

Child Care Worthy Wage Day’’; and 
(2) requests that the President issue a 

proclamation calling on the people of the 
United States to observe ‘‘National Child 
Care Worthy Wage Day’’ by— 

(A) honoring early childhood educators and 
programs in their communities; and 

(B) working together to resolve the early 
childhood educator compensation crisis. 

Mr. CORZINE. Mr. President, I rise 
today to submit a resolution desig-
nating May 1, 2002 as National Child 
Care Worthy Wage Day. On May 1 each 
year, child care providers and other 
early childhood professionals nation-
wide conduct public awareness and edu-
cation efforts highlighting the impor-
tance of early childhood education. I 
hope these efforts will bring attention 
to early childhood education and the 
importance of attracting and retaining 
qualified child care workers. 

Every day, approximately 14 million 
children are cared for outside the home 
so that their parents can work. This 
figure includes six million of our Na-
tion’s infants and toddlers. Children 
begin to learn at birth, and the quality 
of care they receive will affect them 
for the rest of their lives. Early child 
care affects language development, 
math skills, social behavior, and gen-
eral readiness for school. Experienced 
child care workers can identify chil-
dren who have development or emo-
tional problems and provide the care 
they need to take on life’s challenges. 
Through the creative use of play, 
structured activities and individual at-
tention, child care workers help their 
charges learn about the world around 
them and how to interact with others. 

The dedicated individuals who nur-
ture and teach our Nation’s young chil-
dren are undervalued despite the im-
portance of their work. The average 
salary of a child care worker is ap-
proximately $16,000 annually. Accord-
ing to the Department of Labor, in 
1998, the middle 50 percent of child care 
workers and pre-school teachers earned 
between $5.82 and $8.13 an hour. The 
lowest 10 percent of child care workers 
were paid an hourly wage of $5.49 or 
less. Only one third of our Nation’s 

child care workers have health insur-
ance and even fewer have pension 
plans. This grossly inadequate level of 
wages and benefits for child care staff 
has led to difficulties in attracting and 
retaining high quality caretakers and 
educators. As a result, the turnover 
rate for child care providers is 30 per-
cent a year. This high turnover rate 
interrupts consistent and stable rela-
tionships that children need to have 
with their caregivers. 

To address this issue, Senator DODD 
and I have introduced the ‘‘Focus On 
Committed and Underpaid Staff for 
Children’s Sake Act,’’ a bill that would 
establish a grant and scholarship pro-
gram for child care providers. 

I encourage my colleagues to join me 
in recognizing the importance of the 
service that child care workers provide 
and the need to increase their com-
pensation accordingly. The Nation’s 
child care workforce, the families who 
depend on them, and the next genera-
tion of children that they care for de-
serve our support. 

f 

SENATE CONCURRENT RESOLU-
TION 104—RECOGNIZING THE 
AMERICAN SOCIETY OF CIVIL 
ENGINEERS ON THE OCCASION 
OF THE 150TH ANNIVERSARY OF 
ITS FOUNDING AND FOR THE 
MANY VITAL CONTRIBUTIONS OF 
CIVIL ENGINEERS TO THE QUAL-
ITY OF LIFE OF THE PEOPLE OF 
THE UNITED STATES, INCLUDING 
THE RESEARCH AND DEVELOP-
MENT PROJECTS THAT HAVE 
LED TO THE PHYSICAL INFRA-
STRUCTURE OF MODERN AMER-
ICA 

Mr. JEFFORDS (for himself and Mr. 
SMITH of New Hampshire) submitted 
the following concurrent resolution; 
which was referred to the Committee 
on the Judiciary: 

S. CON. RES. 104 

Whereas, founded in 1852, the American So-
ciety of Civil Engineers is the oldest na-
tional engineering society in the United 
States; 

Whereas civil engineers work to constantly 
improve buildings, water systems, and other 
civil engineering works through research, 
demonstration projects, and the technical 
codes and standards developed by the Amer-
ican Society of Civil Engineers; 

Whereas the American Society of Civil En-
gineers incorporates educational, scientific, 
and charitable efforts to advance the science 
of engineering, improve engineering edu-
cation, maintain the highest standards of ex-
cellence in the practice of civil engineering, 
and protect the public health, safety, and 
welfare; 

Whereas the American Society of Civil En-
gineers represents the profession primarily 
responsible for the design, construction, and 
maintenance of the roads, bridges, airports, 
railroads, public buildings, mass transit sys-
tems, resource recovery systems, water sys-
tems, waste disposal and treatment facili-
ties, dams, ports, waterways, and other pub-
lic facilities that are the foundation on 
which the economy of the United States 
stands and grows; and 

Whereas the civil engineers of the United 
States, through innovation and the highest 
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