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the environmental rules and regs and
everything else of that kind.

I appreciate the body yielding the
floor. My plea is, let’s be fair to each
other. Just don’t come here and try to
do away with the Jones Act now when
we are trying to build America. Please
don’t do away with the industrial
strength of the United States, pointing
a finger: You are a protectionist; we
are not going to start protectionism.

That is what built the country—good,
strong protectionism.

Mr. DORGAN. I ask unanimous con-
sent that the Senator be given 5 addi-
tional minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Let me ask if the Sen-
ator will yield for a question. The Sen-
ator comes to the floor often and talks
about Ricardo and the doctorate of
comparative advantage. I used to teach
a little economics in college. There is
no doctrine of comparative advantage
in most of these unfair trade cir-
cumstances. Most of what has hap-
pened with respect to advantage is po-
litical; that is, the political system of
the country decides we are going to
have a state monopoly which trades in
your country.

Mr. HOLLINGS. That is right.

Mr. DORGAN. So decisions are made
to allow 12-year-old kids to work in a
manufacturing plant for 12 cents an
hour. That is unfair. Manufacturing
plants to operate without safe working
places. Manufacturers will dump
chemicals into the streams and the air
and send the product to the store
shelves in Pittsburgh and Los Angeles
and Fargo and Charlotte. That is un-
fair. These are political decisions in
countries around the world about the
conditions of production.

People listen to the Senator from
South Carolina, and some are going to
say: It is the same old stuff. He just
wants to be a protectionist.

In my judgment, there is nothing
wrong with protecting American inter-
ests and requiring fair trade. If that is
what protecting is about, sign me up. I
want to protect our country’s eco-
nomic interests. But I believe the Sen-
ator from South Carolina feels as I do.
I support expanded trade. I believe ex-
panded trade is healthy. I believe we
can compete anywhere in the world.
But I demand fair trade. When trade is
not fair, this country has a responsi-
bility to stand up for its producers. It
has failed to do that time and time
again. Is that not the case?

Mr. HOLLINGS. That is the case. The
unfairness of it is here in the ‘“Foreign
Trade Barriers” book from 10 years
ago. I think we spotted it with about
260 pages and 10 years hence that we
got free trade. We are getting rid of the
barriers, remember. We are helping out
agriculture by decimating our indus-
trial strength. I am trying to open the
eyes of my farmer Senator friends. In-
stead of 260 pages, this book is 453
pages. When I held up this book yester-
day, it was very interesting. Oh, it just
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put these fleet a flitter. They gathered
around and you can tell the fixes they
got—we are trading more. Well, wait a
minute, you are getting more trade
agreements? Your debate has been all
year long that you are losing out on
the agreements, that we are passing
them by. All these countries are get-
ting agreements and we are not getting
any. Of course, that is not the case.

Let’s look now and see. For example,
Korea had 10 pages of restrictions here
in 1992. In 2002, they have gone to 27
pages. Japan has gone from 18 pages of
restrictions to 42—they are not low-
ering barriers.

The European economic community,
32 pages in 1992. They have come down
to 20 pages. We are doing pretty good
there. I hope we can do better than
with bananas. We don’t even produce a
banana. These special Trade Represent-
atives ought to be embarrassed. India’s
was 8 pages, and it went up to 14. You
can see what is happening in these
countries—where we are supposed to be
lowering the barriers, we are increas-
ing them with trade agreements.

So, come on, let’s stop, look, and lis-
ten. Give each Senator a chance to
stop, look, and listen. Don’t give me
those fast tracks and whip it on
through with the special interest law-
yers. I tell my textile people, the law-
yers are working this thing on K
street; I have nothing to do with it. By
the time I get a bite at the apple and
a chance to even discuss it, they give
me limited time, and the vote is al-
ready fixed. Nobody listens because the
vote is already fixed. So why pay at-
tention to the thing? Let’s move on.
We have to get our work done around
here. So nothing happens. We are sup-
posed to learn and exchange views from
all parts of the country.

When I came here 35 years ago, I tell
you it was an educational experience.
We didn’t have TV, so if you wanted to
find out what was going on, you were
in the cloakroom. There were always 25
to 30 Senators in either cloakroom and
you could engage in debate, listen to
the other Senators, their experience,
and their constituent needs and things
of that kind. And then we had a con-
current majority to move forward for
the good of the country.

Mr. DORGAN. Will the Senator yield
for one additional question?

Mr. HOLLINGS. Yes.

Mr. DORGAN. Senator HOLLINGS
raised the issue of bananas. I wanted to
explore that for a moment. Is it not the
case that our country had a big fight
with Europe about bananas?

Mr. HOLLINGS. Yes. One fellow from
Ohio gave a lot of political contribu-
tions. We didn’t have any bananas. Do
you know where they grow bananas?

Mr. DORGAN. No. We were fighting
with Europe because they would not
allow bananas into the European
economies. I mentioned today that we
had a dispute with Europe about beef.
We went to the WTO and won a case
against Europe. You know how we pe-
nalized Europe? We said: We are taking
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action against your truffles and your
goose liver and Roquefort cheese.

Mr. HOLLINGS. They have got no
embarrassment, I can tell you that.

Mr. DORGAN. We were fighting with
Europe about bananas and we don’t
produce them. Those bananas were
coming from the Caribbean, and Eu-
rope would not let them in.

Mr. HOLLINGS. JOHN MCcCAIN is
right—money controls, campaign fi-
nance is needed. I can tell you that
right now. We haven’t gotten it yet. We
are moving in that direction about soft
money, but we have doubled the con-
tributions and everything else. That
was a compromise Senator MCCAIN had
to make. Now I have to travel to Cali-
fornia, maybe Nevada, and New York,
and maybe Missouri even to get that
kind of money. I cannot find that in
South Carolina. Even a Republican
friend—and I have some Republican
friends, but they don’t want to con-
tribute. If their name appeared in the
little news squib, and they might say
Saturday night when they go to the
club: Why did you give to that Demo-
crat? Why embarrass the family and
the wife and everybody else? They just
don’t give. So I travel around the coun-
try, and beg from my friends and try to
stay in office. They have been good to
me. Here I am. But I cannot get the at-
tention of anybody.

I used to say I would love to serve in
the Senate rather than practice law be-
cause I not only could make the final
arguments, like I used to in the court-
room, but I can go in the jury room
and vote. But the vote means nothing.
Now the way this thing is geared up,
over the past 35 years we don’t have a
discussion, don’t have the deliberate-
ness or the consideration.

I appreciate the distinguished Sen-
ator from Nevada yielding. I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DASCHLE. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ANDEAN TRADE PREFERENCE
EXPANSION ACT

The PRESIDING OFFICER. The
clerk will state the bill by title.

The legislative clerk read as follows:

A bill (H.R. 3009) to extend the Andean
Trade Preference Act, to grant additional
trade benefits under the Act, and for other
purposes, which had been reported from the
Committee on Finance, with an amendment
to strike all after the enacting clause and in-
sert the part printed in italic:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Andean Trade
Preference Expansion Act’’.

TITLE I—ANDEAN TRADE PREFERENCE
SEC. 101. FINDINGS.

Congress makes the following findings:

(1) Since the Andean Trade Preference Act
was enacted in 1991, it has had a positive impact
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on United States trade with Bolivia, Colombia,
Ecuador, and Peru. Two-way trade has dou-
bled, with the United States serving as the lead-
ing source of imports and leading export market
for each of the Andean beneficiary countries.
This has resulted in increased jobs and ex-
panded export opportunities in both the United
States and the Andean region.

(2) The Andean Trade Preference Act has
been a key element in the United States counter-
narcotics strategy in the Andean region, pro-
moting export diversification and broad-based
economic development that provides sustainable
economic alternatives to drug-crop production,
strengthening the legitimate economies of Ande-
an countries and creating viable alternatives to
illicit trade in coca.

(3) Notwithstanding the success of the Andean
Trade Preference Act, the Andean region re-
mains threatened by political and economic in-
stability and fragility, vulnerable to the con-
sequences of the drug war and fierce global com-
petition for its legitimate trade.

(4) The continuing instability in the Andean
region poses a threat to the security interests of
the United States and the world. This problem
has been partially addressed through foreign
aid, such as Plan Colombia, enacted by Con-
gress in 2000. However, foreign aid alone is not
sufficient. Enhancement of legitimate trade with
the United States provides an alternative means
for reviving and stabilizing the economies in the
Andean region.

(5) The Andean Trade Preference Act con-
stitutes a tangible commitment by the United
States to the promotion of prosperity, stability,
and democracy in the beneficiary countries.

(6) Renewal and enhancement of the Andean
Trade Preference Act will bolster the confidence
of domestic private enterprise and foreign inves-
tors in the economic prospects of the region, en-
suring that legitimate private enterprise can be
the engine of economic development and polit-
ical stability in the region.

(7) Each of the Andean beneficiary countries
is committed to conclude negotiation of a Free
Trade Area of the Americas by the year 2005, as
a means of enhancing the economic security of
the region.

(8) Temporarily enhancing trade benefits for
Andean beneficiaries countries will promote the
growth of free enterprise and economic oppor-
tunity in these countries and serve the security
interests of the United States, the region, and
the world.

SEC. 102. TEMPORARY PROVISIONS.

(a) IN GENERAL.—Section 204(b) of the Andean
Trade Preference Act (19 U.S.C. 3203(b)) is
amended to read as follows:

““(b) IMPORT-SENSITIVE ARTICLES.—

‘(1) IN GENERAL.—Subject to paragraphs (2)
through (5), the duty-free treatment provided
under this title does not apply to—

‘““(A) textile and apparel articles which were
not eligible articles for purposes of this title on
January 1, 1994, as this title was in effect on
that date;

‘““(B) footwear mot designated at the time of
the effective date of this title as eligible articles
for the purpose of the generalized system of
preferences under title V of the Trade Act of
1974;

“(C) tuna, prepared or preserved in any man-
ner, in airtight containers;

‘(D) petroleum, or any product derived from
petroleum, provided for in headings 2709 and
2710 of the HT'S;

‘“(E) watches and watch parts (including
cases, bracelets, and straps), of whatever type
including, but not limited to, mechanical, quarte
digital, or quartz analog, if such watches or
watch parts contain any material which is the
product of any country with respect to which
HTS column 2 rates of duty apply;

‘“(F) articles to which reduced rates of duty
apply under subsection (c);

‘“(G) sugars, syrups, and sugar containing
products subject to tariff-rate quotas; or
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“(H) rum and tafia classified in subheading
2208.40 of the HTS.

““(2) TRANSITION PERIOD TREATMENT OF CER-
TAIN TEXTILE AND APPAREL ARTICLES.—

““(A) ARTICLES COVERED.—During the transi-
tion period, the preferential treatment described
in subparagraph (B) shall apply to the fol-
lowing articles:

“(i) APPAREL ARTICLES ASSEMBLED FROM
PRODUCTS OF THE UNITED STATES AND ATPEA
BENEFICIARY COUNTRIES OR PRODUCTS NOT
AVAILABLE IN COMMERCIAL QUANTITIES.—Ap-
parel articles sewn or
otherwise assembled in 1 or more ATPEA bene-
ficiary countries, or the United States, or both,
exclusively from any one or any combination of
the following:

““(I) Fabrics or fabric components formed, or
components knit-to-shape, in the United States,
from yarns wholly formed in the United States
(including fabrics not formed from yarns, if
such fabrics are classifiable under heading 5602
or 5603 of the HTS and are formed in the United
States), provided that apparel articles sewn or
otherwise assembled from materials described in
this subclause are assembled with thread formed
in the United States.

“(II) Fabric components knit-to-shape in the
United States from yarns wholly formed in the
United States and fabric components knit-to-
shape in 1 or more ATPEA beneficiary countries
from yarns wholly formed in the United States.

“(II1) Fabrics or fabric components formed or
components knit-to-shape, in 1 or more ATPEA
beneficiary countries, from yarns wholly formed
in 1 or more ATPEA beneficiary countries, if
such fabrics (including fabrics not formed from
yarns, if such fabrics are classifiable under
heading 5602 or 5603 of the HTS and are formed
in 1 or more ATPEA beneficiary countries) or
components are in chief weight of llama, alpaca,
or vicuna.

“(1IV) Fabrics or yarns that are not formed in
the United States or in 1 or more ATPEA bene-
ficiary countries, to the extent that apparel arti-
cles of such fabrics or yarns would be eligible
for preferential treatment, without regard to the
source of the fabrics or yarns, under Annex 401
of the NAFTA.

““(ii) KNIT-TO-SHAPE APPAREL ARTICLES.—Ap-
parel articles knit-to-shape (other than socks
provided for in heading 6115 of the HTS) in 1 or
more ATPEA beneficiary countries from yarns
wholly formed in the United States.

““(iii) REGIONAL FABRIC.—

‘(1) GENERAL RULE.—Knit apparel articles
wholly assembled in 1 or more ATPEA bene-
ficiary countries exclusively from fabric formed,
or fabric components formed, or components
knit-to-shape, or any combination thereof, in 1
or more ATPEA beneficiary countries from
yarns wholly formed in the United States, in an
amount not exceeding the amount set forth in
subclause (I1).

“(I11) LIMITATION.—The amount referred to in
subclause (I) is 70,000,000 square meter equiva-
lents during the I1-year period beginning on
March 1, 2002, increased by 16 percent, com-
pounded annually, in each succeeding I1-year
period through February 28, 2006.

““(iv) CERTAIN OTHER APPAREL ARTICLES.—

““(I) GENERAL RULE.—Subject to subclause
(II), any apparel article classifiable under sub-
heading 6212.10 of the HTS, if the article is both
cut and sewn or otherwise assembled in the
United States, or one or more of the ATPEA
beneficiary countries, or both.

“(1I) LIMITATION.—During the I-year period
beginning on March 1, 2003, and during each of
the 2 succeeding 1-year periods, apparel articles
described in subclause (I) of a producer or an
entity controlling production shall be eligible for
preferential treatment under subparagraph (B)
only if the aggregate cost of fabric components
formed in the United States that are used in the
production of all such articles of that producer
or entity that are entered during the preceding
1-year period is at least 75 percent of the aggre-
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gate declared customs value of the fabric con-
tained in all such articles of that producer or
entity that are entered during the preceding 1-
year period.

“(I1I) DEVELOPMENT OF PROCEDURE TO EN-
SURE COMPLIANCE.—The United States Customs
Service shall develop and implement methods
and procedures to ensure ongoing compliance
with the requirement set forth in subclause (II).
If the Customs Service finds that a producer or
an entity controlling production has not satis-
fied such requirement in a I-year period, then
apparel articles described in subclause (I) of
that producer or entity shall be ineligible for
preferential treatment under subparagraph (B)
during any succeeding I-year period until the
aggregate cost of fabric components formed in
the United States used in the production of such
articles of that producer or entity that are en-
tered during the preceding 1-year period is at
least 85 percent of the aggregate declared cus-
toms value of the fabric contained in all such
articles of that producer or entity that are en-
tered during the preceding 1-year period.

“(v) APPAREL ARTICLES ASSEMBLED FROM FAB-
RICS OR YARN NOT WIDELY AVAILABLE IN COM-
MERCIAL QUANTITIES.—At the request of any in-
terested party, the President is authorized to
proclaim additional fabrics and yarn as eligible
for preferential treatment under clause (i)(1V)
if—

‘(1) the President determines that such fabrics
or yarn cannot be supplied by the domestic in-
dustry in commercial quantities in a timely man-
ner;

‘““(II) the President has obtained advice re-
garding the proposed action from the appro-
priate advisory committee established under sec-
tion 135 of the Trade Act of 1974 (19 U.S.C. 2155)
and the United States International Trade Com-
mission;

“(I11) within 60 days after the request, the
President has submitted a report to the Com-
mittee on Ways and Means of the House of Rep-
resentatives and the Committee on Finance of
the Senate that sets forth the action proposed to
be proclaimed and the reasons for such actions,
and the advice obtained under subclause (I1I);

‘“(IV) a period of 60 calendar days, beginning
with the first day on which the President has
met the requirements of subclause (II1), has ex-
pired; and

‘“(V) the President has consulted with such
committees regarding the proposed action during
the period referred to in subclause (I1I).

“(vi) HANDLOOMED, HANDMADE, AND FOLK-
LORE ARTICLES.—A handloomed, handmade, or
folklore article of an ATPEA beneficiary coun-
try identified under subparagraph (C) that is
certified as such by the competent authority of
such beneficiary country.

““(vii) SPECIAL RULES.—

“(I) EXCEPTION FOR FINDINGS AND TRIM-
MINGS.—(aa) An article otherwise eligible for
preferential treatment wunder this paragraph
shall not be ineligible for such treatment be-
cause the article contains findings or trimmings
of foreign origin, if such findings and trimmings
do not exceed 25 percent of the cost of the com-
ponents of the assembled product. Examples of
findings and trimmings are sewing thread,
hooks and eyes, snaps, buttons, ‘bow buds’, dec-
orative lace, trim, elastic strips, zippers, includ-
ing zipper tapes and labels, and other similar
products. Elastic strips are considered findings
or trimmings only if they are each less than 1
inch in width and are used in the production of
brassieres.

‘“‘(bb) In the case of an article described in
clause (i)(I) of this subparagraph, sewing thread
shall not be treated as findings or trimmings
under this subclause.

““(II) CERTAIN INTERLININGS.—(aa) An article
otherwise eligible for preferential treatment
under this paragraph shall not be ineligible for
such treatment because the article contains cer-
tain interlinings of foreign origin, if the value of
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such interlinings (and any findings and trim-
mings) does not exceed 25 percent of the cost of
the components of the assembled article.

““(bb) Interlinings eligible for the treatment
described in division (aa) include only a chest
type plate, ‘hymo’ piece, or ‘sleeve header’, of
woven or weft-inserted warp knit construction
and of coarse animal hair or man-made fila-
ments.

‘““(cc) The treatment described in this sub-
clause shall terminate if the President makes a
determination that United States manufacturers
are producing such interlinings in the United
States in commercial quantities.

‘““(111) DE MINIMIS RULE.—An article that
would otherwise be ineligible for preferential
treatment under this paragraph because the ar-
ticle contains yarns not wholly formed in the
United States or in 1 or more ATPEA bene-
ficiary countries shall not be ineligible for such
treatment if the total weight of all such yarns is
not more than 7 percent of the total weight of
the good. Notwithstanding the preceding sen-
tence, an apparel article containing elastomeric
yarns shall be eligible for preferential treatment
under this paragraph only if such yarns are
wholly formed in the United States.

““(1V) SPECIAL ORIGIN RULE.—An article other-
wise eligible for preferential treatment under
clause (i) of this subparagraph shall not be in-
eligible for such treatment because the article
contains nylon filament yarn (other than elas-
tomeric yarn) that is classifiable under sub-
heading  5402.10.30,  5402.10.60,  5402.31.30,
5402.31.60, 5402.32.30, 5402.32.60, 5402.41.10,
5402.41.90, 5402.51.00, or 5402.61.00 of the HTS
duty-free from a country that is a party to an
agreement with the United States establishing a
free trade area, which entered into force before
January 1, 1995.

““(V) CLARIFICATION OF CERTAIN KNIT APPAREL
ARTICLES.—Notwithstanding any other provi-
sion of law, an article otherwise eligible for
preferential treatment under clause (iii)(I) of
this subparagraph, shall not be ineligible for
such treatment because the article, or a compo-
nent thereof, contains fabric formed in the
United States from yarns wholly formed in the
United States.

““(viii) TEXTILE LUGGAGE.—Textile luggage—

“(I) assembled in an ATPEA beneficiary
country from fabric wholly formed and cut in
the United States, from yarns wholly formed in
the United States, that is entered under sub-
heading 9802.00.80 of the HTS; or

‘“(11) assembled from fabric cut in an ATPEA
beneficiary country from fabric wholly formed
in the United States from yarns wholly formed
in the United States.

“(B) PREFERENTIAL TREATMENT.—Except as
provided in subparagraph (E), during the tran-
sition period, the articles to which subpara-
graph (A) applies shall enter the United States
free of duty and free of any quantitative restric-
tions, limitations, or consultation levels.

‘“(C) HANDLOOMED, HANDMADE, AND FOLK-
LORE ARTICLES.—For purposes of subparagraph
(A)(vi), the President shall consult with rep-
resentatives of the ATPEA beneficiary countries
concerned for the purpose of identifying par-
ticular textile and apparel goods that are mutu-
ally agreed upon as being handloomed, hand-
made, or folklore goods of a kind described in
section 2.3(a), (b), or (c) of the Annex or Appen-
dix 3.1.B.11 of the Annex.

‘(D) PENALTIES FOR TRANSSHIPMENTS.—

““(i) PENALTIES FOR EXPORTERS.—If the Presi-
dent determines, based on sufficient evidence,
that an exporter has engaged in transshipment
with respect to textile or apparel articles from
an ATPEA beneficiary country, then the Presi-
dent shall deny all benefits under this title to
such exporter, and any successor of such ex-
porter, for a period of 2 years.

‘“(ii) PENALTIES FOR COUNTRIES.—Whenever
the President finds, based on sufficient evi-
dence, that transshipment has occurred, the
President shall request that the ATPEA bene-
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ficiary country or countries through whose ter-
ritory the transshipment has occurred take all
necessary and appropriate actions to prevent
such transshipment. If the President determines
that a country is not taking such actions, the
President shall reduce the quantities of textile
and apparel articles that may be imported into
the United States from such country by the
quantity of the transshipped articles multiplied
by 3, to the extent consistent with the obliga-
tions of the United States under the WTO.

(i) TRANSSHIPMENT  DESCRIBED.—Trans-
shipment within the meaning of this subpara-
graph has occurred when preferential treatment
under subparagraph (B) has been claimed for a
textile or apparel article on the basis of material
false information concerning the country of ori-
gin, manufacture, processing, or assembly of the
article or any of its components. For purposes of
this clause, false information is material if dis-
closure of the true information would mean or
would have meant that the article is or was in-
eligible for preferential treatment under sub-
paragraph (B).

‘“(E) BILATERAL EMERGENCY ACTIONS.—

“(i) IN GENERAL.—The President may take bi-
lateral emergency tariff actions of a kind de-
scribed in section 4 of the Annex with respect to
any apparel article imported from an ATPEA
beneficiary country if the application of tariff
treatment under subparagraph (B) to such arti-
cle results in conditions that would be cause for
the taking of such actions under such section 4
with respect to a like article described in the
same 8-digit subheading of the HTS that is im-
ported from Mexico.

““(ii) RULES RELATING TO BILATERAL EMER-
GENCY ACTION.—For purposes of applying bilat-
eral emergency action under this
subparagraph—

“(I) the requirements of paragraph (5) of sec-
tion 4 of the Annex (relating to providing com-
pensation) shall not apply;

“(II) the term ‘tramsition period’ in section 4
of the Annex shall have the meaning given that
term in paragraph (5)(D) of this subsection; and

“(I1I) the requirements to consult specified in
section 4 of the Annex shall be treated as satis-
fied if the President requests consultations with
the ATPEA beneficiary country in question and
the country does not agree to consult within the
time period specified under section 4.

““(3) TRANSITION PERIOD TREATMENT OF CER-
TAIN OTHER ARTICLES ORIGINATING IN BENE-
FICIARY COUNTRIES.—

“(A) EQUIVALENT TARIFF TREATMENT.—

“(i) IN GENERAL.—Subject to clause (ii), the
tariff treatment accorded at any time during the
transition period to any article referred to in
any of subparagraphs (B), (D) through (F), or
(H) of paragraph (1) that is an ATPEA origi-
nating good shall be identical to the tariff treat-
ment that is accorded at such time under Annex
302.2 of the NAFTA to an article described in
the same 8-digit subheading of the HTS that is
a good of Mexico and is imported into the
United States.

““(ii) EXCEPTION.—Clause (i) does not apply to
any article accorded duty-free treatment under
U.S. Note 2(b) to subchapter II of chapter 98 of
the HTS.

“(B) RELATIONSHIP TO SUBSECTION (C) DUTY
REDUCTIONS.—If at any time during the transi-
tion period the rate of duty that would (but for
action taken under subparagraph (A)(i) in re-
gard to such period) apply with respect to any
article under subsection (c) is a rate of duty
that is lower than the rate of duty resulting
from such action, then such lower rate of duty
shall be applied for the purposes of imple-
menting such action.

‘“(C) SPECIAL RULE FOR SUGARS, SYRUPS, AND
SUGAR CONTAINING PRODUCTS.—Duty-free treat-
ment under this Act shall not be extended to
sugars, syrups, and sugar-containing products
subject to over-quota duty rates under applica-
ble tariff-rate quotas.

‘(D) SPECIAL RULE FOR CERTAIN TUNA PROD-
UcTS.—
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‘(i) IN GENERAL.—The President may proclaim
duty-free treatment under this Act for tuna that
is harvested by United States vessels or ATPEA
beneficiary country vessels, and is prepared or
preserved in any manner, in airtight containers
in an ATPEA beneficiary country. Such duty-
free treatment may be proclaimed in any cal-
endar year for a quantity of such tuna that
does mot exceed 20 percent of the domestic
United States tuna pack in the preceding cal-
endar year. As used in the preceding sentence,
the term ‘tuna pack’ means tuna pack as de-
fined by the National Marine Fisheries Service
of the United States Department of Commerce
for purposes of subheading 1604.14.20 of the HT'S
as in effect on the date of enactment of the An-
dean Trade Preference Expansion Act.

““(ii)) UNITED STATES VESSEL.—For purposes of
this subparagraph, a ‘United States vessel’ is a
vessel having a certificate of documentation
with a fishery endorsement under chapter 121 of
title 46, United States Code.

‘““(iii) ATPEA VESSEL.—For purposes of this
subparagraph, an ‘ATPEA vessel’ is a vessel—

‘(1) which is registered or recorded in an
ATPEA beneficiary country;

“(1I) which sails under the flag of an ATPEA
beneficiary country;

‘“(I1I11) which is at least 75 percent owned by
nationals of an ATPEA beneficiary country or
by a company having its principal place of busi-
ness in an ATPEA beneficiary country, of
which the manager or managers, chairman of
the board of directors or of the supervisory
board, and the majority of the members of such
boards are nationals of an ATPEA beneficiary
country and of which, in the case of a company,
at least 50 percent of the capital is owned by an
ATPEA beneficiary country or by public bodies
or nationals of an ATPEA beneficiary country;

“(IV) of which the master and officers are na-
tionals of an ATPEA beneficiary country; and

“(V) of which at least 75 percent of the crew
are nationals of an ATPEA beneficiary country.

“‘(4) CUSTOMS PROCEDURES.—

“(A) IN GENERAL.—

‘““(i) REGULATIONS.—Any importer that claims
preferential treatment under paragraph (2) or
(3) shall comply with customs procedures similar
in all material respects to the requirements of
Article 502(1) of the NAFTA as implemented
pursuant to United States law, in accordance
with regulations promulgated by the Secretary
of the Treasury.

““(ii) DETERMINATION.—

‘““(I) IN GENERAL.—In order to qualify for the
preferential treatment under paragraph (2) or
(3) and for a Certificate of Origin to be valid
with respect to any article for which such treat-
ment is claimed, there shall be in effect a deter-
mination by the President that each country de-
scribed in subclause (11)—

“(aa) has implemented and follows; or

“(bb) is making substantial progress toward
implementing and following, procedures and re-
quirements similar in all material respects to the
relevant procedures and requirements under
chapter 5 of the NAFTA.

““(1I) COUNTRY DESCRIBED.—A country is de-
scribed in this subclause if it is an ATPEA bene-
ficiary country—

“(aa) from which the article is exported; or

“(bb) in which materials used in the produc-
tion of the article originate or in which the arti-
cle or such materials undergo production that
contributes to a claim that the article is eligible
for preferential treatment under paragraph (2)
or (3).

‘““(B) CERTIFICATE OF ORIGIN.—The Certificate
of Origin that otherwise would be required pur-
suant to the provisions of subparagraph (A)
shall not be required in the case of an article im-
ported under paragraph (2) or (3) if such Certifi-
cate of Origin would not be required under Arti-
cle 503 of the NAFTA (as implemented pursuant
to United States law), if the article were im-
ported from Mexico.
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““(C) REPORT BY USTR ON COOPERATION OF
OTHER COUNTRIES CONCERNING CIRCUMVEN-
TION.—The United States Commissioner of Cus-
toms shall conduct a study analyzing the extent
to which each ATPEA beneficiary country—

‘““(i) has cooperated fully with the United
States, consistent with its domestic laws and
procedures, in instances of circumvention or al-
leged circumvention of existing quotas on im-
ports of textile and apparel goods, to establish
necessary relevant facts in the places of import,
export, and, where applicable, transshipment,
including investigation of circumvention prac-
tices, exchanges of documents, correspondence,
reports, and other relevant information, to the
extent such information is available;

‘“‘(ii)) has taken appropriate measures, con-
sistent with its domestic laws and procedures,
against exporters and importers involved in in-
stances of false declaration concerning fiber
content, quantities, description, classification,
or origin of textile and apparel goods; and

““(iii) has penaliced the individuals and enti-
ties involved in any such circumvention, con-
sistent with its domestic laws and procedures,
and has worked closely to seek the cooperation
of any third country to prevent such circumven-
tion from taking place in that third country.
The Trade Representative shall submit to Con-
gress, not later than October 1, 2002, a report on
the study conducted under this subparagraph.

‘“(5) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection—

“(A) ANNEX.—The term
Annex 300-B of the NAFTA.

‘“‘B) ATPEA BENEFICIARY COUNTRY.—The
term ‘ATPEA beneficiary country’ means any
‘beneficiary country’, as defined in section
203(a)(1) of this title, which the President des-
ignates as an ATPEA beneficiary country, tak-
ing into account the criteria contained in sub-
sections (c¢) and (d) of section 203 and other ap-
propriate criteria, including the following:

‘(i) Whether the beneficiary country has dem-
onstrated a commitment to—

“(I) undertake its obligations under the WTO,
including those agreements listed in section
101(d) of the Uruguay Round Agreements Act,
on or ahead of schedule; and

‘“(II) participate in negotiations toward the
completion of the FTAA or another free trade
agreement.

““(ii) The extent to which the country provides
protection of intellectual property rights con-
sistent with or greater than the protection af-
forded under the Agreement on Trade-Related
Aspects of Intellectual Property Rights described
in section 101(d)(15) of the Uruguay Round
Agreements Act.

‘‘(iii) The extent to which the country pro-
vides internationally recognized worker rights,
including—

“(I) the right of association;

‘““(11) the right to organize and bargain collec-
tively;

‘“(II11) a prohibition on the use of any form of
forced or compulsory labor;

“(IV) a minimum age for the employment of
children; and

‘“(V) acceptable conditions of work with re-
spect to minimum wages, hours of work, and oc-
cupational safety and health;

‘““(iv) Whether the country has implemented its
commitments to eliminate the worst forms of
child labor, as defined in section 507(6) of the
Trade Act of 1974.

‘““(v) The extent to which the country has met
the counter-narcotics certification criteria set
forth in section 490 of the Foreign Assistance
Act of 1961 (22 U.S.C. 2291j) for eligibility for
United States assistance.

‘““(vi) The extent to which the country has
taken steps to become a party to and implements
the Inter-American Convention Against Corrup-
tion.

““(vii) The extent to which the country—

‘(1) applies transparent, mondiscriminatory,
and competitive procedures in government pro-

‘the Annex’ means
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curement equivalent to those contained in the
Agreement on Government Procurement de-
scribed in section 101(d)(17) of the Uruguay
Round Agreements Act; and

“(II) contributes to efforts in international
fora to develop and implement international
rules in transparency in government procure-
ment.

“(C) ATPEA ORIGINATING GOOD.—

“(i) IN GENERAL.—The term ‘ATPEA origi-
nating good’ means a good that meets the rules
of origin for a good set forth in chapter 4 of the
NAFTA as implemented pursuant to United
States law.

““(ii) APPLICATION OF CHAPTER 4.—In applying
chapter 4 of the NAFTA with respect to an
ATPEA beneficiary country for purposes of this
subsection—

“(I) no country other than the United States
and an ATPEA beneficiary country may be
treated as being a party to the NAFTA;

“(I1) any reference to trade between the
United States and Mezxico shall be deemed to
refer to trade between the United States and an
ATPEA beneficiary country;

“(I111) any reference to a party shall be
deemed to refer to an ATPEA beneficiary coun-
try or the United States; and

“(IV) any reference to parties shall be deemed
to refer to any combination of ATPEA bene-
ficiary countries or to the United States and one
or more ATPEA beneficiary countries (or any
combination thereof).

““(D) TRANSITION PERIOD.—The term ‘transi-
tion period’ means, with respect to an ATPEA
beneficiary country, the period that begins on
the date of enactment, and ends on the earlier
of—

“(i) February 28, 2006; or

““(ii) the date on which the FTAA or another
free trade agreement that makes substantial
progress in achieving the negotiating objectives
set forth in section 108(b)(5) of Public Law 103-
182 (19 U.S.C. 3317(b)(5)) enters into force with
respect to the United States and the ATPEA
beneficiary country.

‘“(E) ATPEA.—The term ‘ATPEA’ means the
Andean Trade Preference Expansion Act.

‘“(F) FTAA.—The term ‘FTAA’ means the
Free Trade Area of the Americas.’’.

(b) DETERMINATION REGARDING RETENTION OF
DESIGNATION.—Section 203(e) of the Andean
Trade Preference Act (19 U.S.C. 3202(e)) is
amended—

(1) in paragraph (1)—

(A) by redesignating subparagraphs (A) and
(B) as clauses (i) and (ii), respectively;

(B) by inserting ‘‘(4)” after ““(1)’; and

(C) by adding at the end the following:

‘““(B) The President may, after the require-
ments of paragraph (2) have been met—

“(i) withdraw or suspend the designation of
any country as an ATPEA beneficiary country;
or

“(ii) withdraw, suspend, or limit the applica-
tion of preferential treatment wunder section
204(b) (2) and (3) to any article of any country,
if, after such designation, the President deter-
mines that, as a result of changed cir-
cumstances, the performance of such country is
not satisfactory under the criteria set forth in
section 204(b)(5)(B).”’; and

(2) by adding after paragraph (2) the fol-
lowing new paragraph:

“(3) If preferential treatment under section
204(b) (2) and (3) is withdrawn, suspended, or
limited with respect to an ATPEA beneficiary
country, such country shall not be deemed to be
a ‘party’ for the purposes of applying section
204(b)(5)(C) to imports of articles for which pref-
erential treatment has been withdrawn, Sus-
pended, or limited with respect to such coun-
try.”’.

(¢) REPORTING REQUIREMENTS.—Section 203(f)
of the Andean Trade Preference Act (19 U.S.C.
3202(f)) is amended to read as follows:

“(f) REPORTING REQUIREMENTS.—

‘(1) IN GENERAL.—Not later than December 31,
2002, and every 2 years thereafter during the pe-
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riod this title is in effect, the United States
Trade Representative shall submit to Congress a
report regarding the operation of this title,
including—

““(A) with respect to subsections (c¢) and (d),
the results of a general review of beneficiary
countries based on the considerations described
in such subsections; and

‘““(B) the performance of each beneficiary
country or ATPEA beneficiary country, as the
case may be, under the criteria set forth in sec-
tion 204(b)(5)(B).

““(2) PUBLIC COMMENT.—Before submitting the
report described in paragraph (1), the United
States Trade Representative shall publish a no-
tice in the Federal Register requesting public
comments on whether beneficiary countries are
meeting the criteria listed in  section
204(b)(5)(B).”".

(d) CONFORMING AMENDMENTS.—

(1) IN GENERAL.—

(A) Section 202 of the Andean Trade Pref-
erence Act (19 U.S.C. 3201) is amended by insert-
ing ‘“‘(or other preferential treatment)’”’ after
“treatment”’.

(B) Section 204(a)(1) of the Andean Trade
Preference Act (19 U.S.C. 3203(a)(1)) is amended
by inserting ‘‘(or otherwise provided for)’’ after
“eligibility”’.

(C) Section 204(a)(1) of the Andean Trade
Preference Act (19 U.S.C. 3203(a)(1)) is amended
by inserting ‘‘(or preferential treatment)’’ after
“duty-free treatment’’.

(2) DEFINITIONS.—Section 203(a) of the Ande-
an Trade Preference Act (19 U.S.C. 3202(a)) is
amended by adding at the end the following
new paragraphs:

‘““(4) The term ‘“‘NAFTA”’ means the North
American Free Trade Agreement entered into be-
tween the United States, Mexico, and Canada
on December 17, 1992.

“(5) The terms ‘WTO’ and ‘WTO member’
have the meanings given those terms in section
2 of the Uruguay Round Agreements Act (19
U.S.C. 3501).”.

SEC. 103. TERMINATION.

Section 208(b) of the Andean Trade Preference
Act (19 U.S.C. 3206(b)) is amended to read as fol-
lows:

“(b) TERMINATION OF PREFERENTIAL TREAT-
MENT.—No preferential duty treatment extended
to beneficiary countries under this Act shall re-
main in effect after February 28, 2006.”.

TITLE II—MISCELLANEOUS TRADE
PROVISIONS
SEC. 201. WOOL PROVISIONS.

(a) SHORT TITLE.—This section may be cited
as the “Wool Manufacturer Payment Clarifica-
tion and Technical Corrections Act’’.

(b) CLARIFICATION OF TEMPORARY DUTY SUS-
PENSION.—Heading 9902.51.13 of the Harmonized
Tariff Schedule of the United States is amended
by inserting ‘“‘average’’ before ‘‘diameters’’.

(c) PAYMENTS TO MANUFACTURERS OF CERTAIN
WooL PRODUCTS.—

(1) PAYMENTS.—Section 505 of the Trade and
Development Act of 2000 (Public Law 106-200;
114 Stat. 303) is amended as follows:

(A4) Subsection (a) is amended—

(i) by striking ‘‘In each of the calendar years’’
and inserting ‘‘For each of the calendar years’’;
and

(i) by striking ‘‘for a refund of duties’’ and
all that follows through the end of the sub-
section and inserting ‘‘for a payment equal to
an amount determined pursuant to subsection
(d)(1).”.

(B) Subsection (b) is amended to read as fol-
lows:

“(b) WOOL YARN.—

““(1) IMPORTING MANUFACTURERS.—For each of
the calendar years 2000, 2001, and 2002, a manu-
facturer of worsted wool fabrics who imports
wool yarn of the kind described in heading
9902.51.13 of the Harmonized Tariff Schedule of
the United States shall be eligible for a payment
equal to an amount determined pursuant to sub-
section (d)(2).
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““(2) NONIMPORTING MANUFACTURERS.—For
each of the calendar years 2001 and 2002, any
other manufacturer of worsted wool fabrics of
imported wool yarn of the kind described in
heading 9902.51.13 of the Harmonized Tariff
Schedule of the United States shall be eligible
for a payment equal to an amount determined
pursuant to subsection (d)(2).”’.

(C) Subsection (c) is amended to read as fol-
lows:

““(c) WooL FIBER AND WOOL TOP.—

““(1) IMPORTING MANUFACTURERS.—For each of
the calendar years 2000, 2001, and 2002, a manu-
facturer of wool yarn or wool fabric who im-
ports wool fiber or wool top of the kind de-
scribed in heading 9902.51.14 of the Harmonized
Tariff Schedule of the United States shall be eli-
gible for a payment equal to an amount deter-
mined pursuant to subsection (d)(3).

“(2) NONIMPORTING MANUFACTURERS.—For
each of the calendar years 2001 and 2002, any
other manufacturer of wool yarn or wool fabric
of imported wool fiber or wool top of the kind
described in heading 9902.51.14 of the Har-
monized Tariff Schedule of the United States
shall be eligible for a payment equal to an
amount determined pursuant to subsection
(A)3).”.

(D) Section 505 is further amended by striking
subsection (d) and inserting the following new
subsections:

“(d) AMOUNT OF ANNUAL PAYMENTS TO MANU-
FACTURERS.—

“(1) MANUFACTURERS OF MEN’S SUITS, ETC. OF
IMPORTED WORSTED WOOL FABRICS.—

“(A) ELIGIBLE TO RECEIVE MORE THAN $5,000.—
Each annual payment to manufacturers de-
scribed in subsection (a) who, according to the
records of the Customs Service as of September
11, 2001, are eligible to receive more than $5,000
for each of the calendar years 2000, 2001, and
2002, shall be in an amount equal to one-third of
the amount determined by  multiplying
$30,124,000 by a fraction—

‘(i) the numerator of which is the amount at-
tributable to the duties paid on eligible wool
products imported in calendar year 1999 by the
manufacturer making the claim, and

“(it) the denominator of which is the total
amount attributable to the duties paid on eligi-
ble wool products imported in calendar year
1999 by all the manufacturers described in sub-
section (a) who, according to the records of the
Customs Service as of September 11, 2001, are eli-
gible to receive more than 35,000 for each such
calendar year under this section as it was in ef-
fect on that date.

‘“(B) ELIGIBLE WOOL PRODUCTS.—For purposes
of subparagraph (A), the term ‘eligible wool
products’ refers to imported worsted wool fabrics
described in subsection (a).

““(C) OTHERS.—AIl manufacturers described in
subsection (a), other than the manufacturer’s to
which subparagraph (A) applies, shall each re-
ceive an annual payment in an amount equal to
one-third of the amount determined by dividing
$1,665,000 by the number of all such other manu-
facturers.

““(2) MANUFACTURERS OF WORSTED WOOL FAB-
RICS OF IMPORTED WOOL YARN.—

“(A) IMPORTING MANUFACTURERS.—Each an-
nual payment to an importing manufacturer de-
scribed in subsection (b)(1) shall be in an
amount equal to one-third of the amount deter-
mined by multiplying $2,202,000 by a fraction—

““(i) the numerator of which is the amount at-
tributable to the duties paid on eligible wool
products imported in calendar year 1999 by the
importing manufacturer making the claim, and

‘““(ii) the denominator of which is the total
amount attributable to the duties paid on eligi-
ble wool products imported in calendar year
1999 by all the importing manufacturers de-
scribed in subsection (b)(1).

‘““(B) ELIGIBLE WOOL PRODUCTS.—For purposes
of subparagraph (A), the term ‘eligible wool
products’ refers to imported wool yarn described
in subsection (b)(1).
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“(C) NONIMPORTING MANUFACTURERS.—Each
annual payment to a nonimporting manufac-
turer described in subsection (b)(2) shall be in
an amount equal to one-half of the amount de-
termined by multiplying $141,000 by a fraction—

‘(i) the numerator of which is the amount at-
tributable to the purchases of imported eligible
wool products in calendar year 1999 by the non-
importing manufacturer making the claim, and

““(ii) the demominator of which is the total
amount attributable to the purchases of im-
ported eligible wool products in calendar year
1999 by all the nonimporting manufacturers de-
scribed in subsection (b)(2).

““(3) MANUFACTURERS OF WOOL YARN OR WOOL
FABRIC OF IMPORTED WOOL FIBER OR WOOL
TOP.—

““(A) IMPORTING MANUFACTURERS.—Each an-
nual payment to an importing manufacturer de-
scribed in subsection (c)(I) shall be in an
amount equal to one-third of the amount deter-
mined by multiplying $1,522,000 by a fraction—

‘(i) the numerator of which is the amount at-
tributable to the duties paid on eligible wool
products imported in calendar year 1999 by the
importing manufacturer making the claim, and

“(ii) the demominator of which is the total
amount attributable to the duties paid on eligi-
ble wool products imported in calendar year
1999 by all the importing manufacturers de-
scribed in subsection (c)(1).

““(B) ELIGIBLE WOOL PRODUCTS.—For purposes
of subparagraph (A4), the term ‘eligible wool
products’ refers to imported wool fiber or wool
top described in subsection (c)(1).

“(C) NONIMPORTING MANUFACTURERS.—Each
annual payment to a nonimporting manufac-
turer described in subsection (c)(2) shall be in
an amount equal to one-half of the amount de-
termined by multiplying $597,000 by a fraction—

““(i) the numerator of which is the amount at-
tributable to the purchases of imported eligible
wool products in calendar year 1999 by the non-
importing manufacturer making the claim, and

““(ii) the denominator of which is the amount
attributable to the purchases of imported eligible
wool products in calendar year 1999 by all the
nonimporting manufacturers described in sub-
section (c)(2).

““(4) LETTERS OF INTENT.—Ezxcept for the non-
importing manufacturers described in sub-
sections (b)(2) and (c)(2) who may make claims
under this section by virtue of the enactment of
the Wool Manufacturer Payment Clarification
and Technical Corrections Act, only manufac-
turers who, according to the records of the Cus-
toms Service, filed with the Customs Service be-
fore September 11, 2001, letters of intent to estab-
lish eligibility to be claimants are eligible to
make a claim for a payment under this section.

““(5) AMOUNT ATTRIBUTABLE TO PURCHASES BY
NONIMPORTING MANUFACTURERS.—

“(A) AMOUNT ATTRIBUTABLE.—FoOr purposes
of paragraphs (2)(C) and (3)(C), the amount at-
tributable to the purchases of imported eligible
wool products in calendar year 1999 by a non-
importing manufacturer shall be the amount the
nonimporting manufacturer paid for eligible
wool products in calendar year 1999, as evi-
denced by invoices. The nonimporting manufac-
turer shall make such calculation and submit
the resulting amount to the Customs Service,
within 45 days after the date of enactment of
the Wool Manufacturer Payment Clarification
and Technical Corrections Act, in a signed affi-
davit that attests that the information con-
tained therein is true and accurate to the best of
the affiant’s belief and knowledge. The non-
importing manufacturer shall retain the records
upon which the calculation is based for a period
of five years beginning on the date the affidavit
is submitted to the Customs Service.

‘“(B) ELIGIBLE WOOL PRODUCT.—For purposes
of subparagraph (A)—

‘(i) the eligible wool product for nonimporting
manufacturers of worsted wool fabrics is wool
yarn of the kind described in heading 9902.51.13
of the Harmonized Tariff Schedule of the United
States purchased in calendar year 1999; and
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‘““(ii) the eligible wool products for mon-
importing manufacturers of wool yarn or wool
fabric are wool fiber or wool top of the kind de-
scribed in heading 9902.51.14 of such Schedule
purchased in calendar year 1999.

““(6) AMOUNT ATTRIBUTABLE TO DUTIES PAID.—
For purposes of paragraphs (1), (2)(A), and
(3)(4), the amount attributable to the duties
paid by a manufacturer shall be the amount
shown on the records of the Customs Service as
of September 11, 2001, under this section as then
in effect.

‘“(7) SCHEDULE OF PAYMENTS;
TIONS.—

‘““(A) SCHEDULE.—Of the payments described
in paragraphs (1), (2)(4), and (3)(4), the Cus-
toms Service shall make the first installment on
or before December 31, 2001, the second install-
ment on or before April 15, 2002, and the third
installment on or before April 15, 2003. Of the
payments described in paragraphs (2)(C) and
(3)(C), the Customs Service shall make the first
installment on or before April 15, 2002, and the
second installment on or before April 15, 2003.

‘““(B) REALLOCATIONS.—In the event that a
manufacturer that would have received pay-
ment under subparagraph (A) or (C) of para-
graph (1), (2), or (3) ceases to be qualified for
such payment as such a manufacturer, the
amounts otherwise payable to the remaining
manufacturers under such subparagraph shall
be increased on a pro rata basis by the amount
of the payment such manufacturer would have
received.

‘““(8) REFERENCE.—For purposes of paragraphs
(1)(A) and (6), the ‘records of the Customs Serv-
ice as of September 11, 2001’ are the records of
the Wool Duty Unit of the Customs Service on
September 11, 2001, as adjusted by the Customs
Service to the extent necessary to carry out this
section. The amounts so adjusted are not subject
to administrative or judicial review.

““(e) AFFIDAVITS BY MANUFACTURERS.—

‘““(1) AFFIDAVIT REQUIRED.—A manufacturer
may not receive a payment under this section
for calendar year 2000, 2001, or 2002, as the case
may be, unless that manufacturer has submitted
to the Customs Service for that calendar year a
signed affidavit that attests that, during that
calendar year, the affiant was a manufacturer
in the United States described in subsection (a),
(b), or (c).

“(2) TIMING.—An affidavit under paragraph
(1) shall be valid—

““(A) in the case of a manufacturer described
in paragraph (1), (2)(4), or (3)(4) of subsection
(d) filing a claim for a payment for calendar
year 2000, only if the affidavit is postmarked no
later than 15 days after the date of enactment of
the Wool Manufacturer Payment Clarification
and Technical Corrections Act; and

‘““(B) in the case of a claim for a payment for
calendar year 2001 or 2002, only if the affidavit
is postmarked mno later than March 1, 2002, or
March 1, 2003, respectively.

‘“(f) OFFSETS.—Notwithstanding any other
provision of this section, any amount otherwise
payable under subsection (d) to a manufacturer
in calendar year 2001 and, where applicable, in
calendar years 2002 and 2003, shall be reduced
by the amount of any payment received by that
manufacturer under this section before the en-
actment of the Wool Manufacturer Payment
Clarification and Technical Corrections Act.

‘““(9) DEFINITION.—For purposes of this sec-
tion, the manufacturer is the party that owns—

‘(1) imported worsted wool fabric, of the kind
described in heading 9902.51.11 or 9902.51.12 of
the Harmonized Tariff Schedule of the United
States, at the time the fabric is cut and sewn in
the United States into men’s or boys’ suits, suit-
type jackets, or trousers;

““(2) imported wool yarn, of the kind described
in heading 9902.51.13 of such Schedule, at the
time the yarn is processed in the United States
into worsted wool fabric; or

“(3) imported wool fiber or wool top, of the
kind described in heading 9902.51.14 of such
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Schedule, at the time the wool fiber or wool top
is processed in the United States into wool
yarn.”.

(2) FUNDING.—There is authorized to be ap-
propriated and is appropriated, out of amounts
in the General Fund of the Treasury not other-
wise appropriated, 336,251,000 to carry out the
amendments made by paragraph (1).

SEC. 202. CEILING FANS.

(a) IN GENERAL.—Notwithstanding any other
provision of law, ceiling fans classified under
subheading 8414.51.00 of the Harmonized Tariff
Schedule of the United States imported from
Thailand shall enter duty-free and without any
quantitative limitations, if duty-free treatment
under title V of the Trade Act of 1974 (19 U.S.C.
2461 et seq.) would have applied to such entry
had the competitive need limitation been waived
under section 503(d) of such Act.

(b) APPLICABILITY.—The provisions of this
section shall apply to ceiling fans described in
subsection (a) that are entered, or withdrawn
from warehouse for consumption—

(1) on or after the date that is 15 days after
the date of enactment of this Act; and

(2) before July 30, 2002.

SEC. 203. CERTAIN STEAM OR OTHER VAPOR GEN-
ERATING BOILERS USED IN NU-
CLEAR FACILITIES.

(a) IN GENERAL.—Subheading 9902.84.02 of the
Harmonized Tariff Schedule of the United
States is amended—

(1) by striking ““4.9%’ and inserting ‘‘Free’’;
and

(2) by striking “‘12/31/2003’ and inserting 12/
31/2006°°.

(b) EFFECTIVE DATE.—The amendments made
by subsection (a) shall apply to goods entered,
or withdrawn from warehouse for consumption,
on or after January 1, 2002.

AMENDMENT NO. 3386

Mr. DASCHLE. Madam President,
with the authority of the Finance Com-
mittee, I withdraw the committee
amendment and send an amendment to
the desk.

The PRESIDING OFFICER. The com-
mittee amendment is withdrawn.

The clerk will report the amendment.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
DASCHLE] proposes an amendment numbered
3386.

Mr. DASCHLE. I ask unanimous con-
sent that further reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.”’)

Mr. DASCHLE. Madam President, we
have just sent to the desk legislation
that includes three components: First,
the trade promotion authority; second,
trade adjustment assistance; and third,
the Andean Trade Preference Expan-
sion Act.

The trade adjustment assistance
measures are particularly crucial be-
cause they will provide help to dis-
located workers. This package includes
job search assistance, unemployment
insurance, and, for the first time, much
needed health benefits. We are now
ready to begin the debate on this im-
portant trade legislation and, as we
have noted for some time, this bill is
open to amendment and we encourage
Senators to come forth with their
amendments soon.

I look forward to a full and spirited
debate. I yield the floor.
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The PRESIDING OFFICER. The Sen-
ator from Mississippi is recognized.

Mr. LOTT. Madam President, some-
time when the Senate is doing its best
work, it is not always visible. Through-
out the day, we have been having dis-
cussions that involved the managers of
this legislation. They have been talk-
ing to members of the Finance Com-
mittee and communicating with the
administration. It is very important
that we have the straight legislation.
There are a lot of different views on
both sides of the aisle about exactly
how this should proceed, or whether it
is a good idea.

There are those who say, yes, we
would like to have trade promotion au-
thority, but there must be trade ad-
justment assistance to go with it for
those who might be displaced from jobs
so they can get assistance with train-
ing and get into the next job.

It is important we move forward.
Everybody’s options are still preserved.
Senator DASCHLE and I have indicated
to each other that there is not going to
be any precipitous move. We want to
take a look at the actual language.
Sometimes it is hard to negotiate a
moving target or when there is not a
clear understanding of what is in-
volved.

We now have a document. We are
going to take a look at it tonight. I
hope we can begin to move forward,
perhaps even with amendments tomor-
row. We will go over the language, and
we will be talking further with the
managers of the legislation and make
sure the administration has a chance
to review it.

I look forward to a full debate and
amendment process. I do wish to add—
and I know Senator DASCHLE is think-
ing it right now—this should not take
place over weeks, as we experienced
with the energy bill. We have some im-
portant issues, some tough issues, but
once we see if we can come to agree-
ment on two or three of these issues or
get votes on a couple of these issues,
we should be able to move it forward in
an expeditious way.

It did not work on the energy bill,
but I do think this week, and hopefully
by the end of next week, we will have
an agreement on which we can vote. It
is worth the effort, and I am prepared
to put a lot of time into it.

I thank Senator DASCHLE for agree-
ing to lay this legislation down so we
can take a look at it. We will continue
working together tomorrow.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Madam President,
first, I compliment and thank the dis-
tinguished Republican leader for the
cooperative effort he has put forth to
get to this point. We have talked on
many occasions over the last several
days, and the spirit with which he has
discussed the importance of this legis-
lation, as well as the importance of a
good debate, is exactly the one I hold
as well.

I encourage Senators to offer amend-
ments, but let me also say, as the Sen-
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ator alluded, we will be able to deter-
mine whether this is good faith or not,
whether we are just delaying for the
sake of delaying; that will not be some-
thing we can tolerate. But we certainly
encourage a good and vigorous debate
with ample opportunity to offer
amendments. There is a difference be-
tween simply delaying for delaying
sake and amendments for the sake of
changing, improving, or in some way
altering the legislation as it has been
introduced.

Again, we will work with all of our
colleagues to accommodate that and
look forward to the debate beginning
tonight and again tomorrow morning. I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

AMENDMENT NO. 3387 TO AMENDMENT NO. 3386

Mr. DORGAN. Madam President, I
rise to offer an amendment. I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from North Dakota [Mr. DOR-
GAN], for himself and Mr. CRAIG, proposes an
amendment numbered 3387 to amendment
No. 3386.

Mr. DORGAN. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . SECRET TRIBUNALS.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Chapter Eleven of the North American
Free Trade Agreement (“NAFTA’) allows
foreign investors to file claims against sig-
natory countries that directly or indirectly
nationalize or expropriate an investment, or
take measures ‘‘tantamount to nationaliza-
tion or expropriation” of such an invest-
ment.

(2) Foreign investors have filed several
claims against the United States, arguing
that regulatory activity has been ‘‘tanta-
mount to nationalization or expropriation’.
Most notably, a Canadian chemical company
claimed $970,000,000 in damages allegedly re-
sulting from a California State regulation
banning the use of a gasoline additive pro-
duced by that company.

(3) A claim under Chapter Eleven of the
NAFTA is adjudicated by a three-member
panel, whose deliberations are largely secret.

(4) While it may be necessary to protect
the confidentiality of business sensitive in-
formation, the general lack of transparency
of these proceedings has been excessive.

(b) PURPOSE.—The purpose of this amend-
ment is to ensure that the proceedings of the
NAFTA investor protection tribunals are as
transparent as possible, consistent with the
need to protect the confidentiality of busi-
ness sensitive information.

(c) CHAPTER 11 OF NAFTA.—The President
shall negotiate with Canada and Mexico an
amendment to Chapter Eleven of the NAFTA
to ensure the fullest transparency possible
with respect to the dispute settlement mech-
anism in that Chapter, consistent with the
need to protect information that is classified
or confidential, by—
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(1) ensuring that all requests for dispute
settlement wunder Chapter Eleven are
promptly made public;

(2) ensuring that with respect to Chapter
Eleven—

(A) all proceedings, submissions, findings,
and decisions are promptly made public; and

(B) all hearings are open to the public; and

(3) establishing a mechanism under that
Chapter for acceptance of amicus curiae sub-
missions from businesses, unions, and non-
governmental organizations.

(d) CERTIFICATION REQUIREMENTS.—Within
one year of the enactment of this Act, the
U.S. Trade Representative shall certify to
Congress that the President has fulfilled the
requirements set forth in subsection (c).

Mr. DORGAN. Madam President, I
understand the rather lengthy man-
agers’ amendment has just been of-
fered. I do not know how many pages it
is, but obviously we will have to study
it. It is a substantial amendment.

I offer my amendment in the first de-
gree to the managers’ amendment that
was just offered. I will describe it brief-
ly. I understand there are no further
votes today, and perhaps I will discuss
it briefly and then discuss it some in
the morning. I hope perhaps tomorrow
we may have a vote on it. I offer this
amendment on behalf of myself and
Senator CRAIG from Idaho.

The amendment is relatively simple.
This amendment deals with Chapter 11
of the North American Free Trade
Agreement. Under Chapter 11 of
NAFTA, secret multinational tribunals
consider claims by private investors
against member countries, including
claims by foreign investors against the
U.S. Government. This amendment
would end the undemocratic and unfair
secrecy in these tribunals.

My amendment directs the President
to negotiate with Canada and Mexico
an amendment to NAFTA that would
require transparency in these tribu-
nals. The U.S. Trade Representative
under this amendment is to certify to
Congress that this has been done with-
in 12 months of the enactment.

Even the supporters of fast track
have recognized that secrecy is not ap-
propriate, and yet we have these tribu-
nals that are secret. No one is allowed
to understand their work; no one can
be a part of their discussions; no one
understands the deliberations. The
door is locked. Three members are ap-
pointed to a tribunal. They meet in se-
cret, make judgments in secret, make
decisions in secret, and then we are
told the result. That is not the way for
this country to proceed with respect to
dispute resolutions to trade agree-
ments.

U.S. Trade Representative Zoellick
has recognized this secrecy is a prob-
lem, and he met with his counterparts
from Mexico and Canada on this issue.
In fact, they agreed there needed to be
more openness, and they announced
that July 31 of last year. They said
that these tribunals will operate as
openly as possible.

But just last month, a NAFTA tri-
bunal refused to open their proceedings
once again and rejected the guidelines
by Ambassador Zoellick and his coun-
terparts.
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This amendment will fix a problem
that everyone, including the adminis-
tration, acknowledges. It will require
transparency. It will require an end to
the secrecy, an opening up of the proc-
ess so the American people can under-
stand how this democratic process
must work.

We cannot and should not be a party
to secret tribunals. We have been, but
we should not be, and my amendment
will remedy that.

I understand that in the negotiating
objectives described in the managers’
amendment, there is language that
would address the secrecy of the tribu-
nals going forward for future agree-
ments. I do not know that for certain.
I am told that is part of the managers’
amendment.

If it is the case, it seems logical to
me that we would want to extend that
to other agreements with which we are
now engaged, including the North
American Free Trade Agreement.

I might mention again—I do not have
all the details—but we have a situation
in California where California under-
stood that an additive to gasoline
called MTBE was showing up in drink-
ing water and ground water. They dis-
covered that is dangerous to people,
and California banned MTBE from
being added to gasoline in California. A
couple of other States have taken the
same action.

A Canadian company that manufac-
tures MTBE has filed an action under
NAFTA and is asking for hundreds of
millions of dollars against California
and our country because we are taking
action to protect our citizens. They say
they have been injured by this and
have a right under NAFTA to make the
claim; then, a tribunal is developed and
begins to meet and it is totally secret.
Its proceedings are totally, completely
secret. The American public is told:
You are not involved; you cannot see,
you cannot be a part of this; it is none
of your business.

Talk about a bizarre set of cir-
cumstances for a democracy to enter
into trade agreements by which we
allow someone from another country to
challenge a State government in our
country, just because it is trying to
protect their citizens from poisons in
the drinking water, chemicals that are
harmful to human health. We end up
being sued under a trade agreement for
damages totaling hundreds of millions
of dollars, just for protecting our peo-
ple; and we are told that this suit will
be determined by a tribunal that will
meet in secret. What is that about?
Does anybody really think this makes
any sense? Can anybody really support
this? We will have a vote on this and
see whether people will.

This amendment, which is bipar-
tisan—Senator CRAIG and I are offering
it—is a simple one. It says we are a
party to trade agreements—we under-
stand that—but we cannot and should
not be a party to a trade agreement by
which investor dispute tribunals will
be conducted in secret. They have been
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in the past, they should not ever be
again, and our amendment says, stop
it, this country cannot be a part of
that.

I will speak at greater length about
the amendment and describe in some
more detail the MTBE saga, which I
think is symbolic of the egregious ac-
tions of tribunals meeting in secrecy. 1
will not do that this evening. I will do
that in the morning.

Mr. REID. Will the Senator yield for
a question?

Mr. DORGAN. I will be happy to
yield.

Mr. REID. I appreciate the Senator
offering this amendment at this time.
Based on what the majority leader just
said, that he wanted, in effect, quality
amendments, I think he has one here.
This is the type of amendment people
should look forward to, I hope.

Of what I know about the Senator’s
amendment—and I have spoken with
him off the floor—it is going to be a
tough amendment to vote against. How
can anybody be in favor of secret meet-
ings when they deal with some of the
most important issues in this country
and, in fact, our relations with other
countries? I do not think we should be
doing that in secret. That is what the
Senator is saying; is that not true?

Mr. DORGAN. That is the case. This
is an amendment I am offering, along
with my colleague Senator CRAIG from
Idaho. It is bipartisan. And whether
you are in favor of fast track or op-
posed to it, you should be opposed to
tribunals meeting in secret.

I think we will find agreement be-
tween both supporters and opponents
of fast track that we ought not be a
party to tribunals that are secret, that
are shielded from the view of the Amer-
ican people. I am going to use the
MTBE case tomorrow morning to
graphically demonstrate how absurd it
is that we could be sued under a trade
law for taking action, or we can have
action taken against us for our decid-
ing we want to protect the health of
the American people and that the dis-
pute will be resolved behind a cloak of
secrecy. That is not what this country
should be involved in.

It is at this point because that is the
way NAFTA works, but we can change
it. This Congress can change it, and I
hope tomorrow by voting for this
amendment this Congress will change
it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Madam President, I
will speak on the bill, but I first want
to make a comment not for or against
the amendment of the Senator from
North Dakota but to put it in context.
The reason I cannot make a comment
for or against the amendment of the
Senator from North Dakota is at this
point I have not read it or studied it. I
do think he has brought up an issue of
transparency, and it deals with
NAFTA. On all agreements, particu-
larly WTO agreements, there has been
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a big concern about the process not
being transparent enough.

Senator BAUCUS and I, in the Finance
Committee, have spoken about the ne-
cessity for doing this in several dif-
ferent venues. We have spoken with
people from the European Community
about it. We believe the process of the
WTO, for instance, should be very
much more transparent than it has
been in the past. So the issue of trans-
parency is one that does fall on accept-
able ears in a very general sense, not
necessarily related to the amendment
of the Senator from North Dakota but
in a very general sense with most of us
in the Congress of the United States.
Where we have run into most of the op-
position is from the European Commu-
nity.

We have also had a lot of the devel-
oping nations of the world that are
members of the World Trade Organiza-
tion be highly in favor of more trans-
parency.

The issue of transparency was the
basis for a lot of the protests in Se-
attle, and since then there has been a
real determined look at the process. A
lot of us have come to the conclusion
that whatever we can do to promote
more transparency we should.

Speaking now on the bill and where
we are at this point, particularly now
that we do have a substitute amend-
ment before us laid down by the Senate
majority leader, I am encouraged on
the one hand, dismayed on the other,
by the action taken today in the laying
down of this amendment.

I am encouraged because, after
months of delays, we are moving for-
ward on trade promotion authority.
The House passed TPA last year. Un-
fortunately, TPA has languished much
too long in the Senate. So I definitely
am glad we are moving forward. In a
minute I will talk about being dis-
mayed.

In regard to moving forward, the fact
is, while we were sitting on the side-
lines for the last 5 or 6 years that our
President has not had trade promotion
authority, the United States is a party
to only 3 agreements out of some 130
free trade agreements negotiated
worldwide. That means other countries
get better access to foreign markets
than we do. That is unfair.

Let me give some examples. Today,
the average U.S. tariff is 4.8 percent. In
contrast, Brazil’s tariff averages 14.6
percent; Thailand, 45.6 percent. That is
much too high. We need to correct the
imbalance, and the best way to do that
is by providing our President with the
tools he needs to tear down these bar-
riers to our exports. The most impor-
tant tool we have to accomplish that is
through trade promotion authority.

Let me go through those figures once
more to emphasize the point. The
United States has an average tariff of
4.8 percent. We have Brazil much high-
er at 14.6 percent and Thailand at 45.6
percent. So if anybody in this body
ever wonders whether it is a benefit to
the United States to be involved in re-
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gimes of negotiating down barriers to
trade, and particularly tariffs, they
ought to understand that for the
United States, at 4.8 percent compared
to 14.6 percent, and 45 percent for Thai-
land, they must be brought down, even
if they are not brought down to where
we are. That is a win-win situation for
the American worker, as jobs that are
created in international trade are good
jobs that pay 15 percent above the na-
tional average. So the President then
needs trade promotion authority to
represent the interests of American
workers in international trade negotia-
tions.

He has not been there for 127 of the
agreements reached in the last few
years. He has not been there because
Congress has not given him the author-
ity to be there. So I am committed to
helping the President get these tools.

Without trade agreements, the
United States will lose its role as world
leader in setting global trade policies
and standards. That means other na-
tions, in no way committed to U.S. in-
terests, will set the world’s future trad-
ing rules. They will do it, and it is
going to affect us. I can guarantee
those nations are not looking out for
the best interests of our workers.

TPA will help us and our President
get back into the game where we were
practically full time from 1947 to 1994.
It has only been since 1994 that the
President has not had this authority.
This is why I am glad we have this bill
before us.

Now I wish to state why I am dis-
mayed about the process thus far, and
that is the insistence on linking trade
promotion authority, which has strong
bipartisan support as per the 18-to-3
vote out of the Senate Finance Com-
mittee, but they want to link it to the
controversial expansion of trade ad-
justment assistance. I am dismayed
not because there is a linkage between
trade promotion authority and trade
adjustment assistance because these
two bills have often been linked in the
past; I am dismayed that trade adjust-
ment assistance is being brought up in
a partisan way.

Ever since President Kennedy first
designed the Trade Adjustment Assist-
ance Program in the early 1960s, the
program has garnered strong bipar-
tisan support. That is the way it has
been. That is the way it should be this
yvear. Unfortunately, the way in which
this bill is being brought forward falls
far short of that bipartisanship.

As the ranking member of the Senate
Finance Committee, which is the com-
mittee responsible for drafting both
trade promotion authority legislation
and trade adjustment assistance, per-
haps I can shed some light on how we
got to where we are today.

First, Chairman Max Baucus and I
worked for months crafting a bipar-
tisan trade promotion bill, and we did
it in a very good way or it would not
have gotten a 18-to-3 vote. The end re-
sult was supported by the White House,
by Majority Leader ToM DASCHLE be-
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cause he is a member of the com-
mittee, by Republican Minority Leader
TRENT LOTT because he is also a mem-
ber of the committee, and it sailed
through the Finance Committee.

In contrast to trade promotion au-
thority, we have this other bill, S. 1209,
the trade adjustment assistance bill,
that I talked about. It was not a prod-
uct of the committee process or bipar-
tisan compromise. In fact, days before
the bill was brought before the Finance
Committee, Democrats inserted a pro-
vision and legislation requiring large
Government subsidies for company-
based health care coverage for the first
time in the history of trade adjustment
assistance. This new and unprece-
dented provision shattered what would
otherwise have been strong bipartisan
support for trade adjustment assist-
ance.

At the time, the chairman of the Fi-
nance Committee assured Members
that the health care provision was sim-
ply a place hold that would be replaced
by whatever bipartisan approach re-
sults from the debate over providing
health care to uninsured workers
which was then taking place in the eco-
nomic stimulus package.

As we all know now, a bipartisan
consensus could not be achieved and ul-
timately the stimulus bill passed Con-
gress without a health care provision.
Now the health care fight has moved
from stimulus to trade promotion au-
thority. Still, no bipartisan consensus.
I hope by tomorrow morning I can say
that there is such a bipartisan con-
sensus. It is a shame that to this point
there is not. We should be able to do
better.

The trade adjustment assistance bill
currently before the Senate also risks
jeopardizing strong public support that
trade adjustment assistance has always
had because it expands the program too
far, opening the program to possible
abuse. In my view, we need to be sure
that the scope of the program—and I
am talking beyond the health provi-
sions suggested—is limited to those
people who are truly impacted by nega-
tive aspects of international trade, we
also need to be sure the program is fis-
cally prudent, and we need to be sure
the administration can actually admin-
ister the program we might outline in
the bill. If the administration cannot
so administer, we will only have more
worker frustration as they try to use
the Trade Adjustment Assistance Pro-
gram.

American workers are too important
to be reckless. We need to maintain
confidence in the Trade Adjustment
Assistance Program. We need to do
that through this legislation, getting
this legislation just exactly right. This
may take a little longer, but it is the
right thing to do. We can provide ex-
panded and improved trade adjustment
assistance to America’s workers with
strong bipartisan support. We can also
devise ways to provide temporary
health insurance assistance for trade
adjustment assistance workers, even
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though doing so would constitute a
fundamental unfairness to the 39 mil-
lion other Americans living without
health insurance.

So all my colleagues can hear me, I
know we are going to end up with
health insurance provisions in the
Trade Adjustment Assistance Act. As
long as that doesn’t become a pattern
for what this Congress has not respon-
sibly done up to this point—and maybe
we all share in that problem; we have
not tackled the problem of all the mil-
lions—it is probably 39 to 40 million
Americans—who do not have health in-
surance—it is my view we should tack-
le the health provision vis-a-vis trade
adjustment assistance workers with a
pool of uninsured workers in America
and not do it piecemeal. I am not going
to prevail in that point of view. Or if I
prevail in that point of view, we will
not have trade promotion authority.
So I am giving on it.

But I think it is wrong because it de-
tracts, that we don’t think 40 million
uninsured Americans is a problem. We
have to deal with that. The President
of the United States recognizes that.
He has $81 billion in his budget for pro-
grams for the 42 million uninsured
Americans.

How we achieve these goals is a de-
bate I and my Republican colleagues
are ready and willing to undertake. We
are starting now with the Senate ma-
jority leader laying down this trade ad-
justment assistance bill and other
items related to trade promotion au-
thority.

The PRESIDING OFFICER (Ms.
CANTWELL). The Senator from South
Carolina.

Mr. HOLLINGS. Madam President,
with respect to the amendment of the
distinguished Senator from North Da-
kota, I have an important article I will
include in the RECORD. However, I re-
spond to the distinguished Senator
from Iowa, pointing out the trade ad-
justment assistance and the emphasis
on it. At least we now are admitting
that in this proceeding we are not
going to win jobs, we are going to lose
jobs. In every one of these trade de-
bates, that is the first thing they say:
This is so fine, it will create jobs—
NAFTA was to create 200,000 jobs; we
have lost some 670,000 textile jobs alone
since that time.

The appeal now for this fast track
and this trade agreement is: We will
put you on welfare reform. We will let
you have health costs. We will have
certain benefits.

I am looking for jobs for my people.
I am not looking for welfare reform. At
least they acknowledge that. That is
the big debate going on for the past
week. We were ready this morning, and
they were not. After we had lost that
motion to proceed, they had won, so we
were ready to proceed. However, they
had not gotten together the welfare re-
form clause for lost jobs.

Having observed that, Madam Presi-
dent, let me refer to Senator DORGAN’S
amendment with respect to an article
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that appeared in Business Week, dated
April 1, on page 76. It is entitled ‘‘The
Highest Court You’ve Never Heard Of.”
I ask unanimous consent this article be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From Business Week, Apr. 1, 2002]
THE HIGHEST COURT YOU'VE NEVER HEARD OF
(By Paul Magnussun)

When a Mississippi jury slapped a $500 mil-
lion judgment on Loewen Group, a Canadian
funeral-home chain, in 1995 for breaching a
contract with a hometown rival, the com-
pany quickly settled the case for $129 million
but then decided to appeal. But instead of
going to a U.S. court, the Canadians took
their case to an obscure three-judge panel
that stands distinctly apart from the U.S.
legal system. And that panel’s decision can-
not be appealed.

Thanks to some fine print in the 1994 North
American Free Trade Agreement, the case of
Loewen Group vs. the U.S. is just one of two
dozen wending their way through a little-
known and highly secretive process. The
panels, using arbitration procedures estab-
lished by the World Bank, were supposed to
ensure that governments in the U.S., Mexico,
and Canada would pay compensation to any
foreign investor whose property they might
seize. U.S. business groups originally de-
manded the investor-protection mechanism,
noting that the Mexican government had a
history of nationalizing its oil, electricity,
and banking industries, including many U.S.
assets.

But even some of NAFTA’s strongest sup-
porters say that clever and creative lawyers
in all three countries and rapidly expanding
the anti-expropriation clause in unantici-
pated ways. ‘“The question in a lot of these
pending cases is, will the panels produce a
pattern of decisions that the negotiators
never envisioned?” says Charles E. Roh Jr.,
deputy chief U.S. negotiator for NAFTA,
now a partner at Weil, Gotshal & Manges
LLC. Some of the early indications, he says,
‘‘are troubling.”

In one case, a NAFTA panel issued an in-
terpretation of the Mexican Constitution, an
authority the NAFTA negotiators hadn’t in-
tended to give the panel. In the dispute, a
California waste disposal company,
Metalclad Corp., was awarded $16.7 million
by a NAFTA tribunal after the governor of
the state of San Luis Potosi and a town
council refused the company a permit to
open a toxic waste site. The company had
asked for $90 million in damages, insisting
that the state and local governments had
overstepped their authority.

The majority of the cases are yet to be de-
cided, but the NAFTA panels are controver-
sial nonetheless. For one thing, they are al-
ready pitting environmentalists and federal,
state, and local government regulators in all
three countries against multinationals. The
basic disagreement: Business groups want to
include NAFTA’s strongest investor-protec-
tion provisions in all future free-trade agree-
ments, while many environmentalists would
like to scrap the entire procedure as an im-
pediment to government regulatory action.
The cases are also complicating efforts to
negotiate free-trade agreements with Chile
and the hemispheric, 34-nation Free Trade
Area of the Americas.

Washington’s problem: While such panels
may favor U.S. businesses abroad, foreign
plaintiffs would enjoy the same such privi-
leges in the U.S. And that could end up giv-
ing them protections against regulations far
beyond those domestic companies enjoy in
their own courts. What’s more, states and
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municipalities have also warned that their
ability to govern is being compromised by ‘‘a
new set of foreign investor rights.”

In some cases, the NAFTA suits seek dam-
ages for government decisions that are clear-
ly legal but can be questioned under vague
notions of international law. For example, a
Canadian chemical company, Methanex
Corp., bypassed U.S. courts to challenge
California’s ban on a health-threatening gas-
oline additive, MTBE, that has been pol-
luting municipal wells and reservoirs. In its
$970 million claim, the Canadian company
said California Governor Gray Davis had
been influenced in his decision by a $150,000
campaign contribution from U.S.-based Ar-
cher Daniels Midland Co., the maker of a
rival gasoline additive. The campaign con-
tribution was legal, but Methanex’ lawyers
argued that the Davis decision was ‘‘palpably
unfair and inequitable’ because of ADM’s in-
fluence. Such an argument wouldn’t likely
work in a U.S. court.

No laws can be overturned by the panel,
but the cost of defending against a NAFTA
lawsuit may run so high that it could still
deter agencies from imposing strict regula-
tions on foreign companies, critics charge.
They point to a decision by Canada not to re-
strict cigarette marketing after Ottawa was
threatened with a NAFTA case by U.S. to-
bacco companies. In another potentially in-
timidating move, United Parcel Service Inc.
is seeking $160 million in damages from Can-
ada, arguing that the state-owned Canadian
postal system, Canada Post, maintains a mo-
nopoly on first-class mail and delivers par-
cels with private Canadian partners.

But right now, the Loewen case is the one
in the spotlight. The Mississippi trial was so
theatrical that Warner Bros. Inc. and film di-
rector Ron Howard have acquired the movie
rights, according to attorneys in the case.
Canadian funeral chain founder Ray Loewen
was vilified as a foreigner, a ‘‘gouger of
grieving families,”” an owner of a large
yacht, a racist, a customer of foreign banks,
and greedy besides, according to the tran-
script. Yet the State Supreme Court refused
to waive the appeal bond, which had been set
at $625 million—to be posted in 10 days. (The
largest previous verdict in the state had been
$18 million.) Loewen filed for bankruptcy
protection in 1999 but is hopeful that the im-
minent NAFTA ruling will revive the com-

pany.
Although many of the current cases raise
questions, business groups insist that

NAFTA-like panels are needed in all trade
deals because so many developing nations
have poor judicial systems. But they allow
that the process may still need some tweak-
ing. ““Of course, if I look at the filed cases so
far, I could write a pretty scary story,” says
Scott Miller, a Washington lobbyist for Proc-
ter & Gamble Co. And Eric Biehl, a former
top Commerce Dept. official, who supports
NAFTA, wonders, ‘“how does some mecha-
nism on a trade agreement that no one ever
thought much about suddenly get used to
open up a whole new appellate process
around the U.S. judicial system?”’ That’s a
question a lot more people may soon be ask-
ing.

Mr. HOLLINGS. It reads: Do NAFTA
judges have too much authority?

Let me read:

When a Mississippi jury slapped a $500 mil-
lion judgment on Loewen Group, a Canadian
funeral-home chain, in 1995 for breaching a
contract with a hometown rival, the com-
pany quickly settled a case for $129 million
but then decided to appeal. But instead of
going to a U.S. court, the Canadians took
their case to an obscure three-judge panel
that stands distinctly apart from the U.S.
legal system. And that panel’s decision can-
not be appealed.
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Thanks to some fine print in the 1994 North
American Free Trade Agreement, the case of
Loewen Group vs. U.S. is just one of two
dozen wending their way through a little-
known and highly secretive process.

Let me read that sentence one more
time. That is the reason we opposed
fast track. We will have a time agree-
ment, 2 hours a side, or 4 hours, or de-
bate it this afternoon. You never get
the obscure addendum and other things
agreed to. They don’t tell you about
them.

Thanks to some fine print in the 1994 North
American Free Trade Agreement, the case of
Loewen Group vs. U.S. is just one of two
dozen winding their way through a little-
known highly secretive process. The panels,
using arbitration procedures established by
the World Bank, were supposed to ensure the
governments in the U.S., Mexico, and Canada
would pay compensation to any foreign in-
vestor whose property they might seize. U.S.
business groups originally demanded the in-
vestor-protection mechanism, noting that
the Mexican government had a history of na-
tionalizing its oil, electricity, and banking
industries, including many U.S. assets.

But even some of NAFTA’s strongest sup-
porters say the clever and creative lawyers
in all 3 countries are rapidly expanding the
anti-expropriation clause in unanticipated
ways. “The question in a lot of these pending
cases is, will the panels produce a pattern of
decisions that the negotiators never envi-
sioned?”’ says Charles E. Roh Jr, deputy chief
U.S. negotiator for NAFTA, now a partner at
Weil, Gotshal & Manges, LLC. Some of the
early indications, he says, ‘‘are troubling.”

But there are some examples here.
There is not only the particular funeral
home case, but:

UPS claims that the Canadian post, the
state-owned postal system, uses its monop-
oly on letter mail to gain unfair advantages
in parcel deliveries.

In the matter of the Canadian manu-
facturer, Methanex, versus the United
States:

The Canadian manufacturer of a gasoline
additive sued after California found the
health-threatening chemical had contami-
nated water, and banned its use.

So after the California authorities
have the hearings and everything else,
they find out it is contaminative. As a
result, they ban the use. No, you take
that up to the secret panel of NAFTA
judges, who meet in secret, decide in
secret, and if you can get a fix—like
you can get the fix of the vote around
here—what happens is the California
proceeding, totally in the open, is over-
turned. The legal process is totally
frustrated.

I will read one more example. Those
who are interested can follow the par-
ticular article, Metalclad v. Mexico:

U.S. company sued after it obtains permits
from the Mexican federal government for a
waste disposal site. Then localities denied a
permit to operate.

They said that was taking away their
particular business. You can go on and
on, but it is a two-way street. Lawyers
on both sides of the border are using
this particular secretive measure.

Although many of the current cases raise
questions, business groups insist that
NAFTA-like panels are needed in all trade
deals because so many developing nations
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have poor judicial systems. But they allow
that the process may still need some tweak-
ing. ‘Of course, if I look at the filed cases so
far, I could write a pretty scary story,” says
Scott Miller, a Washington lobbyist for Proc-
ter & Gamble Co. and Eric Biehl, a former
top Commerce Dept. official, wonders ‘‘how
does some mechanism on a trade agreement
that no one ever thought much about sud-
denly get used to open up a whole new appel-
late process around the U.S. judicial sys-
tem?”’ That’s a question a lot more people
may soon be asking.

The distinguished Senator from
North Dakota asked the question. That
is what this amendment does. It goes
to the heart of that secretive process,
trying to get transparency. I think
there should be a greater enforcement
provision in this particular amend-
ment. Maybe we can have the amend-
ment itself amended.

Be that as it may, this ought to re-
ceive 100 bipartisan votes in the Senate
against the secret process of the
NAFTA panels that no one ever heard
of. “The Highest Court You’ve Never
Heard Of,” says Business Week.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SPECTER. Madam President, I
ask unanimous consent the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. SPECTER per-
taining to the introduction of S. 2439
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. SPECTER. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BIDEN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Madam President, I ask
unanimous consent to be able to pro-
ceed as if in morning business for up to
15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

THE JENIN INVESTIGATION

Mr. BIDEN. Madam President, for
the past few weeks we have been hear-
ing sensationalist claims of a massacre
in the Jenin refugee camp. In recent
days, hundreds of reporters and inter-
national relief workers have descended
on the camp, and not one has verified
these claims.

In fact, the Washington Times today
quotes the senior official in Yasser
Arafat’s Fatah movement in Jenin as
saying that the death toll stands at
fifty six. Other reports place the num-
ber around fifty one.

Even one death is one too many, and
there is still considerable excavation
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work to do in the camp. But it seems
apparent that there was no massacre in
Jenin.

Let me say that again. It seems ap-
parent that there was no massacre in
Jenin.

There are not 500 civilian dead, as the
Palestinians initially claimed. What
happened in Jenin was an intense bat-
tle fought at close quarters in which 23
Israeli soldiers also lost their lives in
Jenin. And the leader of Fatah said
today, trying to make the case that
they ‘‘won’ the battle, that ‘‘although
we lost 56, they lost 23.”

The relatively high number of Israeli
casualties is in itself an indicator of
what went on in the camp. Had the
Israelis chosen, they could have easily
sat back and pummeled the camp from
afar, and starved the terrorists. In-
stead, they chose to do things the hard
way. They went house to house to
house, from booby-trapped house to
booby-trapped house to booby-trapped
house. In doing so to avoid civilian cas-
ualties, they inflicted casualties upon
themselves. That is why they went
house to house—not to inflict civilian
casualties.

Were there civilian casualties? Al-
most certainly there were. But there is
a world of difference between the delib-
erate targeting of civilians and the un-
intentional and inevitable casualties
that were bound to occur in a place
such as Jenin where terrorists delib-
erately hid themselves among civil-
ians.

Remember we got a dose of that our-
selves during the gulf war. As you re-
call, Saddam Hussein hid himself and
others in the midst of civilian popu-
lations in civilian centers. That is the
picture I believe will emerge as the
facts are examined in the cold light of
day—that there was no massacre, and
that, although there were civilians
killed, the number was relatively
small, more in line with the number of
Israelis killed—that is, proportion-
ately. And I think the world should un-
derstand that.

There has been considerable discus-
sion in recent days about a United Na-
tions’ factfinding panel assembled by
Secretary General Kofi Annan. As of a
couple of hours ago, the U.N. officially
decided not to send the factfinding
mission. But the impression we have
heard in the world is that the reason
the factfinding mission was not sent is
because of Israeli intransigence.

U.N. leadership, I believe under Kofi
Annan, had the best intentions. But
Israel has voiced what I believe to be
legitimate concerns about the composi-
tion, the procedures, and terms of ref-
erence this team was supposed to oper-
ate under. Reports indicate that the
team is now disbanding.

Unfortunately, in my view, the
United Nations should have met the le-
gitimate concerns and proceeded with
the mission. It is hard to blame Israel
for having doubts about the objectivity
of a factfinding team.

Israel has also voiced concerns over
the lack of adequate representation on
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