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with distinction on the Federal Dis-
trict Court for the Central District of
California. After reviewing Mr. Wal-
ter’s distinguished legal career, I have
no doubt that he will be an asset to the
Federal bench.

Mr. Walter’s solid experience in pri-
vate practice and government service
deserves attention here. Upon gradua-
tion from Loyola University of Los An-
geles School of Law in 1969, Mr. Walter
joined the Los Angeles, CA, firm of
Kindel & Anderson as a civil litigation
associate. Mr. Walter later served as an
assistant U.S. Attorney in the Crimi-
nal Division’s Fraud and Special pros-
ecutions Unit, where he prosecuted nu-
merous Federal criminal cases, includ-
ing the then-largest bank burglary in
the United States. He returned to
Kindel & Anderson in 1972 and re-
mained there as a civil litigator until
1976. Since that time, Mr. Walter has
been a partner at the Los Angeles firm
of Walter, Finestone & Richter.

Mr. Walter exemplifies an attorney
who gives back to the community. As a
member of the Federal Indigent De-
fense Panel, Mr. Walter has rep-
resented more than 75 indigent defend-
ants charged with federal crimes in
Federal court and devoted thousands of
pro bono hours to these cases. He has
served as a judge pro tempore in the
Santa Monica Municipal Court and as
an arbitrator for the L.A. Superior
Court Judicial Arbitration Program.
He provides approximately 75 to 100
hours a year in the latter position.

I am very proud of this nominee, and
I know he will make a great judge.

The PRESIDING OFFICER. Under
the previous order, the motion to re-
consider is laid upon the table, and the
President will be immediately notified
of the Senate’s action.

——
LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will return to legislative session.

———

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—Resumed

The PRESIDING OFFICER. The
clerk will report the bill.

The assistant legislative clerk read
as follows:

A Dbill (S. 517) to authorize funding the De-
partment of Energy to enhance its mission
areas through technology transfer and part-
nerships for fiscal years 2002 through 2006,
and for other purposes.

Pending:

Daschle/Bingaman further modified
amendment No. 2917 in the nature of a sub-
stitute.

Murkowski/Breaux/Stevens amendment
No. 3132 (to amendment No. 2917) to create
jobs for Americans, to reduce dependence on
foreign sources of crude oil and energy, to
strengthen the economic self-determination
of the Inupiat Eskimos, and to promote na-
tional security.

Feinstein amendment No. 3225 (to amend-
ment No. 2917) to modify the provision relat-
ing to the renewable content of motor vehi-
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cle fuel to eliminate the required volume of
renewable fuel for calendar year 2004.

Feinstein amendment No. 3170 (to amend-
ment No. 2917) to reduce the period of time
in which the Administrator may act on a pe-
tition by one or more States to waive the re-
newable fuel content requirement.

Durbin amendment No. 3342 (to amend-
ment No. 2917) to strike the nonbusiness use
limitation with respect to the credit for the
installation of certain small wind energy
systems.

Harkin amendment No. 3195 (to amend-
ment No. 2917) to direct the Secretary of En-
ergy to revise the seasonal energy efficiency
ratio standard for central air-conditioners
and central air-conditioning heat pumps
within 60 days.

Carper amendment No. 3198 (to amendment
No. 2917) to decrease the U.S. dependence on
imported oil by the year 2015.

Reid (for Bingaman) amendment No. 3359
(to amendment No. 2917) to modify the credit
for new energy-efficient homes by treating a
manufactured home which meets the energy
star standard as a 30-percent home.

Reid (for Boxer) amendment No. 3139 (to
amendment No. 2917) to provide for equal li-
ability treatment of vehicle fuels and fuel
additives.

Reid (for Boxer) amendment No. 3311 (to
amendment No. 3139) to provide for equal li-
ability treatment of vehicle fuels and fuel
additives.

The PRESIDING OFFICER. The Sen-
ator from California.

AMENDMENT NO. 3311

Mrs. BOXER. Mr. President, I under-
stand that under the unanimous con-
sent agreement, I am to call up my
amendment No. 3311 at this time.

The PRESIDING OFFICER. That
amendment is already pending.

Mrs. BOXER. Mr. President, I would
like the clerk to read the amendment,
and after that I am going to yield brief-
ly, without the time coming off my
time, to several colleagues who want to
lay down some amendments; also, that
I would not lose my right to the floor,
as they will make clear when they
speak.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The senior assistant bill clerk read as
follows:

In lieu of the matter proposed to be in-
serted, insert the following:

‘(1) IN GENERAL.—Notwithstanding any
other provision of federal or state law, a re-
newable fuel, as defined by this Act, used or
intended to be used as a motor vehicle fuel,
or any motor vehicle fuel containing such re-
newable fuel, shall be subject to liability
standards no less protective of human
health, welfare and the environment than
any other motor vehicle fuel or fuel additive.

‘“(2) EFFECTIVE DATE.—This subsection
shall be effective one day after the enact-
ment of this Act.”

Mrs. BOXER. Mr. President, I ask for
the yeas and nays on my amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mrs. BOXER. Mr. President, now I
will be happy to yield, with the under-
standing I will not lose my right to the
floor, to several of my colleagues.
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The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Mr. President, will
the Senator from California yield for a
unanimous consent request?

Mrs. BOXER. I will be happy to yield.

AMENDMENT NO. 3326 TO AMENDMENT NO. 2917

Mrs. MURRAY. Mr. President, I ask
unanimous consent that the pending
amendment be set aside and amend-
ment No. 3326 be called up, and that
immediately after it is reported, it be
laid aside and the Senate resume con-
sideration of Senator BOXER’s amend-
ment No. 3311.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Washington [Mrs. MUR-
RAY], for herself and Ms. CANTWELL, proposes
an amendment numbered 3326 to amendment
No. 2917.

Mrs. MURRAY. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To modify the specifications for a
fuel cell power plant eligible for the exten-
sion of the energy tax credit)

In Division H. beginning on page 103, line
19, strike all through page 104, line 7, and in-
sert the following:

‘(i) generates at least 0.5 kilowatt of elec-
tricity using an electrochemical process, and

‘“(ii) has an electricity-only generation ef-
ficiency greater than 30 percent.

‘(B) LIMITATION.—In the case of qualified
fuel cell property placed in service during
the taxable year, the credit determined
under paragraph (1) for such year with re-
spect to such property shall not exceed an
amount equal to the lesser of—

‘(i) 30 percent of the basis of such prop-
erty, or

‘‘(ii) $500 for each 0.5 kilowatt of capacity
of such property.”’

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. GRAHAM. Mr. President, I ask
unanimous consent that the pending
amendment be set aside and amend-
ments Nos. 3370 and 3372 be brought up,
and that immediately after they are re-
ported, they be laid aside and the Sen-
ate resume consideration of Senator
BOXER’s amendment No. 3311.

The PRESIDING OFFICER. Is there
objection?

The Senator from Alaska.

Mr. MURKOWSKI. Mr. President, we
have a problem. We are not going to be
able to finish this bill. We have a num-
ber of Senators in the queue waiting to
call up their amendments. I am con-
cerned, and I would like to discuss this
matter a little further. I suggest the
absence of a quorum.

The PRESIDING OFFICER. The Sen-
ator does not have the floor. Does the
Senator object?

Mr. MURKOWSKI. The Senator does
object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from California.
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Mrs. BOXER. Mr. President, I tell my
friend, under the UC agreement, I have
agreed to yield—and, of course, Sen-
ators have the right to object, but I
agreed to yield next to Senator
CORZINE and then Senator DORGAN, and
then I go back to my amendment and
we get this done. I wanted to be conge-
nial to my colleagues because they
have done that for me in the past.

Mr. KYL. Will the Senator from Cali-
fornia yield?

Mr. MURKOWSKI. Reserving the
right to object. I have already objected.
I had understood Senator BOXER was
going to be next, although previous
conversation indicated Senator MUR-
RAY was going to be next. We have been
going back and forth, and we want to
continue going back and forth. Senator
KYL is prepared to go.

My concern is we are going to run
out of time, and we want to accommo-
date Senators, but as we put new Sen-
ators into the queue, we are going to
run into a situation with the finance
aspect of this legislation, on which I
am sure Senator BAUCUS wants a rea-
sonable amount of time. We are going
to have to come up with some solution.

I want to accommodate my friend
from Florida. I wonder if he will give
us a few moments to try to work this
out. If I may propose a unanimous con-
sent request that the Senator from
California may speak on her amend-
ment now while we try to work this
out.

Mrs. BOXER. Mr. President, we al-
ready have a unanimous consent agree-
ment. I think it would be wise of my
colleagues just simply not to interrupt
and to have a conversation with the
Senator from Alaska while I begin.

Mr. MURKOWSKI. I am concerned
about the time element involved with
each Senator. I understand the Senator
from California wants to speak for
about an hour.

Mrs. BOXER. No, I do not want to
speak for about an hour. I want to
argue this, and I have 50 minutes re-
maining on my time. Other Senators
want to speak, if they come. I am not
interested in stalling.

The PRESIDING OFFICER. Does the
Senator from California yield to the
Senator from Florida?

Mrs. BOXER. I am delighted to yield
to my friend, assuming we go right
back to this amendment as we origi-
nally intended in our UC agreement; is
that correct, that is what will happen
under the UC agreement?

The PRESIDING OFFICER. Under
the unanimous consent agreement, the
Senator from California was to yield to
several Senators without losing her
right to the floor.

Mrs. BOXER. Mr. President, I yield
to my friend from Florida or my friend
from Nevada, whomever.

Mr. REID. Will the Senator yield to
me without losing her right to the
floor?

Mrs. BOXER. I will be happy to yield
without losing my right to the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.
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Mr. REID. It seems what we should
do is what the Senator from Alaska
suggested. The Senator from California
should speak on her amendment, and in
the meantime, while she is doing that,
we will try to work out some process
for these amendments to go forward.
We are using a lot of time on the bill
that this afternoon will be vitally
needed. There are important tax meas-
ures, as the Senator from Alaska indi-
cated, that should take a bit of discus-
sion. There are other matters that may
not take much time. But the tax mat-
ters, in my brief review of them, are
fairly complicated.

That is my suggestion: The Senator
from California should go ahead and
complete her statement and, in the
meantime, we will try to work out the
way the other amendments can come
forward.

Mr. SCHUMER. Will the Senator
from California yield?

Mrs. BOXER. I will be happy to yield
for a question.

Mr. SCHUMER. 1 wish to speak on
the amendment of the Senator from
California. I do not want anything to
get in the way of others who wish to
speak to that amendment right after
her.

Mr. REID. I respond through the
Chair to the Senator from New York,
that is my suggestion: We get debate
done on the Boxer amendment. In the
meantime, we have a number of peo-
ple—Senator CORZINE and Senator KYL
are here—there are a number of people,
including Senators DORGAN and
GRAHAM, who have amendments to
offer, and we will try to work our way
through those. That is my suggestion.

The PRESIDING OFFICER. The Sen-
ator from California has the floor.

Mr. MURKOWSKI. I wonder if the
Senator will yield for a point.

Mrs. BOXER. Yes.

Mr. MURKOWSKI. What we are real-
ly trying to do is proceed without basi-
cally having the exposure of Senators
yielding to other Senators to offer
amendments as opposed to other Sen-
ators wanting to speak on behalf of an
amendment offered. I think Senator
BINGAMAN will agree that is all we are
trying to do.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Mr. President, this has
been an interesting beginning to my
amendment. I am looking forward to
getting to it, which I am going to do
right now. I want to clarify that the
time that was used did not come off my
51 minutes, which is what I said in my
UC request when I began: That none of
the time would come off the time I
have.

The PRESIDING OFFICER. That was
not the Chair’s understanding. But
without objection, it is so ordered.

Mrs. BOXER. I thank the Chair. I did
say it, but it may have been lost in the
shuffle.

AMENDMENT NO. 3311

Mrs. BOXER. Mr. President, there is

an extraordinary thing about the bill
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we are debating. For the first time in
history, makers of a product are being
given a waiver of all liability essen-
tially, if something in that product
goes wrong in the future. For anyone
who cares about consumers and com-
munities, this is a terrible situation
because we do not know what is going
to happen with ethanol.

Now, I am not in the least bit hostile
to ethanol. I think it is an exciting
possibility that we can help our farm-
ers and we can have a good additive
that cleans the air. I know it opens up
an opportunity, for example, for my
rice growers that they can make eth-
anol from rice. So I am not at all hos-
tile. In fact, most of my friends know,
in the pro-ethanol caucus, as I call
them, that I am the one who led the
fight to ban MTBE because it is so
damaging to the water supply.

What concerns me is giving the mak-
ers of this product carte blanche to
walk away if in the future we find out
there is a problem.

When I brought this issue up to the
ethanol folks in the Senate, they said:
Well, Senator, we are mandating eth-
anol in this bill and, therefore, if the
Government is mandating ethanol,
then we should give them a waiver
from being held accountable if some-
thing goes wrong.

That reasoning is faulty and it is not
borne out by the way we do business in
this country. For example, we mandate
that there be seatbelts in all cars, but
we do not exempt car companies from
being held accountable if they make a
defective seatbelt. They are held ac-
countable. We mandated seatbelts, but
they are held accountable for the safe-
ty of the product.

We mandated that there be airbags in
all cars, but we do not exempt car com-
panies from being held accountable if
there is a defective airbag.

We mandated that all
mammographer machines meet certain
safety standards. Even though we had a
mandate that they meet certain stand-
ards in terms of the radiation that can
leak from them, we did not say they
cannot be held accountable.

In the 1990 Clean Air Act, we man-
dated that either MTBE or ethanol be
used in gasoline, but neither was let off
the hook for any damage they caused.

So the first argument that the Gov-
ernment is mandating this so there
should be no liability for the people
who make ethanol does not hold up.

The second time I came back and
made the argument, I was told: In the
bill, the Government will pick up all
costs if there is a problem.

So I said, that is interesting. So my
wonderful staff went back and read
every page of the bill. They could not
find anyplace in the bill where the Gov-
ernment picks up the tab. So they
spoke to everyone they could and said,
well, did we miss something? There is
nothing in the bill that says the liabil-
ity will be shifted from the people who
make the product to the Federal Gov-
ernment.
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I have scratched my head and said, is
there any precedent at all? I thought,
maybe the Price-Anderson Act, which
by the way I have never supported—the
bottom line is it says if there is an ac-
cident in a nuclear powerplant, the
taxpayers will pick up the tab. But
even there the nuclear powerplants
have to pay an insurance premium over
to the Federal Government so at least
they are paying part of the tab if, God
forbid, there should be an accident at a
nuclear powerplant.

There is no premium being paid by
the people who make ethanol. So that
is the second place where this myth is
exploded. There is nothing in the bill
that says the Government will pick up
the tab.

There is a third myth. They say we
are only providing a safe harbor from
one type of lawsuit: defective products.
So I went to my lawyerly staff, and I
said: They are saying no problem, they
are only exempting these companies
from a very narrow provision of law.

Well, the defective product argument
is the only one that will hold up in
court. It is the one that people are
using as they seek to get damages for
MTBE. So very cleverly, the way this
bill is crafted, I assure everyone, by the
attorneys for the oil companies—I can
assure everyone that—it is crafted in a
way so the liability is waived in a way
so people can never be held account-
able.

Why is this so important? Because if
one looks back at what happened with
MTBE, they see the argument that did
carry weight was the defective product

argument.
Why is it important to everyone? Be-
cause in the beginning everyone

thought MTBE was safe, and now even
though the people who want to support
this mandate are saying the product is
safe, there are studies in the bill to
find out if it is really safe. We do not
know.

Senator FEINSTEIN, who I see in the
Chamber, has gone into this matter in
great detail. We do not know what can
happen. What we do know is it cleans
the air but it makes smog worse. We
know that but we really do not know
what is going to occur when the com-
ponents break down.

The city of Santa Monica had to sue
because they paid over $200 million to
try to clean up the damage from
MTBE. We hope they will be able to re-
cover because they sued under this de-
fective product provision.

Myth four: Ethanol is safe; no need
to worry about liability. I was not born
yesterday, as everyone can tell, and if
there is no need to worry about liabil-
ity then why have the waiver for liabil-
ity? It does not make sense. Obviously,
somebody is worried about it. The oil
companies are worried about it, I can
say that. One does not give a special
exemption from liability—and one does
not work to get it in the bill and, by
the way, fight for it, because I have
tried to get some agreement on it and
the oil companies do not want to give
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an inch on it—if you are 100-percent
convinced that it is safe.

As the Washington Post points out in
its April 16 editorial, the safe harbor li-
ability protection is ‘‘hardly a sign of
confidence in ethanol’s environmental
merits.” We cannot have it both ways.
One cannot stand up and say this is
safe and then fight to protect their
product. Consumers should be out-
raged, and that is why we have every
consumer group that I know of sup-
porting this amendment. That is why
we have every environmental group
that I know of supporting this amend-
ment.

Mr. DURBIN. Will the Senator yield
for a question?

Mrs. BOXER. If it comes off the time
of the Senator. I have very little time.

Mr. DURBIN. I did not know I had
time.

Mrs. BOXER. Yes, the Senator has an
hour under -cloture. Every Senator
does. If the Senator takes it on his
time, that is fine.

Mr. DURBIN. I ask unanimous con-
sent that time for the colloquy in
which I am about to engage be taken
from the appropriate time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. May I say to the Sen-
ator from California—and she knows
this very well—I come from the heart
of ethanol country. I have been sup-
portive of the ethanol program
throughout my congressional career.
At times I have been chairman of the
alcohol fuels caucus in both the House
and the Senate. I believe ethanol has
been proven over and over again to be
a safe fuel. It is simply alcohol. It does
not have the carcinogenic and dan-
gerous qualities of MTBE and other
chemicals. We have used it successfully
in the State of Illinois for years. About
a third of our gasoline supply is blend-
ed with ethanol and is used safely.

So I say to the Senator from Cali-
fornia, speaking only for myself, I ac-
cept her challenge. I believe we can es-
tablish across the Nation that ethanol
is a safe fuel, not only safe for those
who would handle it and those who
would use it in their cars but safe for
our environment.

I see no reason for us to put language
in this bill creating any kind of exemp-
tion from liability for ethanol or re-
newables fuels.

The Senator from California has sug-
gested our fuels be held to the same
standards as every other fuel in Amer-
ica in terms of public health and safe-
ty. I completely endorse that approach.
I would like to be shown as a cosponsor
to the Senator’s amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I yield the floor.

Mrs. BOXER. I thank my friend. Sen-
ator DAYTON was here yesterday, from
ethanol country, supporting this
amendment. I think it takes guts to do
it, but the Senator is right.

The people we have been meeting
with from the Corn Belt—the pro-
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ducers, the farmers—do not like this.
Frankly, they do not like the liability
waiver. I believe it is the oil companies
that came to the table that were fight-
ing for this.

I am pleased the Senator is a cospon-
sor. I ask unanimous consent that JOHN
KERRY be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. We have been hit with
several myths. Another myth is ETBE
is not included in the safe harbor. We
are glad it isn’t. ETBE is only one form
of ethanol and not the most prominent
form. Most ethanol will be exempted
and will have this safe harbor.

I state for the record who supports
this Boxer-Feinstein-Durbin-Kerry-
Schumer amendment: the National Re-
sources Defense Council, the Sierra
Club, the U.S. Public Interest Research
Group, the League of Conservation
Voters, Consumer Federation of Amer-
ica, Consumers Union, the American
Lung Association, Earthjustice,
Friends of the Earth, Physicians for
Social Responsibility, the American
Water Works Association, the Associa-
tion of Metropolitan Water Agencies,
the Association of California Water
Agencies, and the South Tahoe Public
Utility District.

It is true that even the groups that
support the ethanol mandate agree
with our amendment on liability—for
example, the American Lung Associa-
tion and the Blue Water Network. Even
among the supporters of ethanol—such
as Senator DURBIN and Senator DAY-
TON—supporters have no qualms about
going forward with this amendment.
They realize the double standard is
wrong.

When Senator FEINSTEIN began the
debate on why California is leery of
this mandate, she made several points.
One dealt with the issue of price.
Again, we were told over and over
again, the Department of Energy says,
yes, there will be a 9-cent increase per
gallon in certain places and 7 else-
where. That was wrong; it would only
be a penny.

Senator FEINSTEIN made the point we
have had some bad experiences with
collusion in the area of our electricity.
If there are only four or five people
who make the product, we could have
problems.

Yesterday there was a San Francisco
Chronicle article: ‘““Memos show pos-
sible ethanol price-fixing.”” I ask unani-
mous consent this article be printed in
the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the San Francisco Chronicle, Apr. 24,
2002]
MEMOS SHOW POSSIBLE ETHANOL PRICE-
FIXING
(By Zachary Coile, Chronicle Washington
Bureau)

WASHINGTON, Apr. 24.—The Senate backed
a plan yesterday to triple the amount of eth-
anol in gasoline, which opponents argued
will lead to more expensive prices at the
pumps for Californians.
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As lawmakers on both sides of the Capitol
debated the ethanol requirement, a Sac-
ramento congressman who opposes the plan
revealed possible price manipulation among
ethanol producers.

Rep. Doug Ose, the Republican chairman of
the energy subcommittee of the House Gov-
ernment Reform Committee, released inter-
nal memorandums from ethanol suppliers at
a hearing about a proposal to ban MTBE as
a gasoline additive and require three times
as much ethanol, a corn-based additive. The
proposal is part of the energy bill scheduled
for a Senate vote tomorrow.

“These memos show a disturbing trend of
potential market manipulation by ethanol
producers,” Ose said.

William Kovacic, the general counsel for
the Federal Trade Commission and a witness
at Ose’s hearing, said the full commission
could initiate an investigation of the ethanol
suppliers.

Kovacic said that he could not tell whether
the documents were evidence of possible in-
dustry collusion but that the memos were
“not simply provocative, but perhaps alarm-
ing as well.”

“Direct communications between rivals
that suggest such behavior are a matter of
keen concern to the enforcement commu-
nity,” Kovacic said, adding that he would
alert antitrust investigators at the Justice
Department.

A spokesman for the Renewable Fuels As-
sociation, the ethanol industry’s trade asso-
ciation, said his group had not seen any of
the document and could not comment on
Ose’s allegations.

“I am very suspect of the timing and moti-
vation of this charge,”” Bob Dinneen, the
group’s president, said in a statement. ““Con-
gressman Ose called today’s hearing at the
request of the MTBE industry, and no one
from the ethanol industry was called to tes-
tify. It strikes me as more than a coinci-
dence that Mr. Ose raised this issue at the
eleventh-hour on the day the Senate is de-
bating the renewable fuels standard.”

The release of the documents came on a
day of often bitter debate that split the Sen-
ate along regional lines, pitting Midwestern
lawmakers who support the ethanol require-
ment against senators from California and
New York, who strongly oppose it.

The Senate last night defeated, by a 68-to-
31 vote, an amendment by Sen. Charles Schu-
mer, D-N.Y., that would have stripped the
ethanol requirement from the energy bill.

Earlier in the day, California Sen. Dianne
Feinstein temporarily delayed the bill until
senators could debate proposals to alter the
ethanol requirement.

Feinstein, a Democrat, said the require-
ment could sharply raise gas prices for Cali-
fornia consumers because much of the eth-
anol will have to be transported by rail from
the Midwest, where 98 percent of ethanol
plants are located.

In releasing the memos, Ose said the docu-
ments appear to show a pattern by ethanol
suppliers to discuss what prices they in-
tended to bid for supplies before ethanol auc-
tions took place—with the goal of assuring
that suppliers got the prices they wanted.

In one of the memos, an executive at an
Orange County ethanol supplier, Western
Ethanol Co., wrote to a competitor in Costa
Rica on Sept. 29, 2000: ‘I expect that the win-
ning bid for the 25 percent volume will be
somewhere in the upper $1.30°s to low $1.40’s.
We are prepared to stop bidding should the
price drop below $1.38 per gallon.”

In another memo, an executive at another
Orange County company, Regent Inter-
national, wrote to an official at Archer Dan-
iels Midland, the nation’s largest ethanol
producer, on Nov. 20, 1995, to discuss a pro-
posed deal with a London-based ethanol pro-
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ducer, ED & F Man Alcohols, to jointly bid
on fuel from France.

“Therefore (ED & F) Man will be bidding
on the 75,000 hl out of France at a price of
5.02,”” the memo read. ‘I would suggest that
ADM underbid at a price of 4.85. This will
serve as a safety net in the event Man’s bid
is rejected for any reason.”

ADM officials could not be reached for
comment. Messages left at the offices of the
Orange County companies yesterday after-
noon were not returned.

The release of the memos was part of a
last-ditch attempt by ethanol opponents to
derail the plan to phase out MTBE as a gaso-
line additive and triple the use of ethanol by
2012.

California and a dozen other states have
moved to ban MTBE, which has been impli-
cated in groundwater contamination. Gov.
Gray Davis last month delayed the state’s
MTBE ban by a year, to Jan. 1, 2004; after a
report by the California Energy Commission
said replacing MTBE with ethanol could cut
the state’s gas supply by 5 to 10 percent and
drive up prices to $2 to $3 a gallon.

Mrs. BOXER. Hssentially, it shows
Congressman OSE from California got
ahold of memos that show, if you are
doubtful, they are already talking
about how they will get the highest
price possible for this product.

I add that because it is important
that when we voted on some of the
other ethanol issues, everyone said:
Don’t listen to the people from Cali-
fornia.

Now it is time to listen to us. We
have been through some troubles in our
State because there wasn’t trans-
parency; there was manipulation of
supply and electricity. We don’t want
to see that happen to any other State.
We don’t want to see it happen to gaso-
line.

When the people who objected to
points made by Senator FEINSTEIN and
Senator SCHUMER, saying they were
wrong, there would be no problem, this
article shows possible ethanol price fix-
ing.

This is just the beginning. I don’t
want to see, in 2 years, communities in
trouble because it turned out ethanol
was not as safe as they said and we had
problems in our communities and there
is no way to recuperate from the manu-
facturers of ethanol.

I diverted into the issue of possible
price fixing; I hope people listen. I am
not here because I am hostile to eth-
anol. I would like to see it move a lit-
tle slower. I want to see the health
studies. I am not hostile to using eth-
anol. We are going to use it in a lot of
our gasoline. It may turn out to be the
panacea. We don’t know. I am saying:
Be cautious and do not give anyone a
blanket waiver of liability from the
one area of the law—defective prod-
uct—that people may have at their dis-
posal.

I ask my colleague, does she want me
to yield for questions?

Mrs. FEINSTEIN. I very much appre-
ciate the Senator from California mak-
ing that offer. I would like to add to
what the Senator has said. I am firmly
in support of the Senator’s amend-
ment. I ask this question. She made
the case about the health and environ-
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mental unknowns of ethanol. That was
somewhat contested. She is absolutely
right.

I ask the Senator if she knew about
the EPA  Dblue-ribbon panel on
oxygenates which found ‘‘ethanol may
retard biodegradation and increase
movement of benzene and other hydro-
carbons around leaking tanks’’?

Mrs. BOXER. I say to my colleague
and friend and partner in this effort,
we are aware of it. I am glad the issue
has been raised. This has been an edu-
cation for everyone as we looked into
the study. The underlying bill does a
study on the safety of ethanol, which is
an admission that they don’t know.
Therefore, to have a study in the bill,
and yet at the same time, before we
have the facts from the study, waive
this liability is terrible for consumers
and States.

I am happy the Senator asked the
question and I continue to yield.

Mrs. FEINSTEIN. I wonder if the
Senator from California heard that a
report by the State of California enti-
tled ‘‘Health and Environmental As-
sessment of the Use of Ethanol as a
Fuel Oxygenate’ points out there are
valid questions about the impact of
ethanol on ground and surface water.
The report points that there will be a
20-percent increase in public drinking
water wells contaminated with benzene
if a significant amount of ethanol is
used. Of course, benzene is a known
carcinogen.

What is interesting in the study, it
points out that ethanol causes the
components of gasoline to break apart
and therefore more easily seep into
ground water from leaking tanks. We
all know gasoline leaks. It is saying it
aids in the release of benzene, a compo-
nent of gasoline.

I wonder if the junior Senator from
California heard of that California re-
port.

Mrs. BOXER. I say to my senior Sen-
ator, I have. In addition to the benzene,
I make the point there are other dan-
gerous areas—not only benzene but
ethyl benzene, toluene, xylene. We be-
lieve ethanol may inhibit the break-
down of these toxic materials.

Yes, we have a blue-ribbon panel, the
State. That is why I think we are dis-
turbed at the liability waiver.

I say to my friend, it is incredible be-
cause everyone said MTBE was wonder-
ful, too.

Now we have more warning about
ethanol than we had about MTBE, and
they put in a liability waiver.

I am encouraged that Senator DUR-
BIN, for example, and Senator DAY-
TON—from ethanol country—are with
us on this issue. It means a great deal.

Mr. SCHUMER. Will the Senator
yield for a question?

Mrs. BOXER. I am happy to yield for
a question.

Mr. SCHUMER. I am sorry I could
not be here at the beginning of the de-
bate, but I have a couple of questions.
Just let me get this straight.

We are banning MTBEs because we
know they are harmful—in this bill.
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Some of our States have done it al-
ready. And we are forcing States that
may not use ethanol to buy ethanol,
which will raise gas prices and cut the
amount that goes into the trust fund.
At the same time, we are saying: But,
if your soil is polluted—and we have a
big problem in New York because on
Long Island we have one aquifer, one
place where all the drinking water oc-
curs and the MTBEs are sinking in—if
your soil is polluted and even if it was
done knowingly, that you cannot sue
the polluter? Is that what we are say-
ing here?

Mrs. BOXER. Yes, this is exactly
what the liability safeguard provision
does. I repeat, the corn people to whom
we have spoken really do not like this
particularly. They are unhappy with it.
But the oil companies are pushing for
it.

It seems to me, when you hear that
Senator DURBIN and Senator DAYTON,
from corn-growing places, support us,
that is hopeful. But my friend is right.
We are banning MTBE because it is
harmful. We do not really know the
end result of ethanol. And before we
even know the end result, we are
waiving liability. He is correct.

Mr. SCHUMER. I know the Senator
has been a leader and expert in these
issues of suits and liability, far more
than I have. How often have we done
this? How often have we taken some
substances that we know are dangerous
already, some substances that might be
dangerous, and put in a whole safe har-
bor so you cannot sue no matter what
happens? Have we done this for other
substances?

Mrs. BOXER. I say to my friend, this
is a precedent-setting waiver. Even in
the case of the Price-Anderson Act
where we waived liability for the nu-
clear power industry, they must pay a
premium into a fund, so they are on
the hook for billions of dollars. This
has never been done. I say further to
my friend, when we talk to some of my
ethanol-supporting friends, they say:
But the Government is mandating this,
so therefore they should waive liabil-
ity. We mandate seatbelts, but if there
is a defective seatbelt, a person can
sue; airbags, mammograms—you could
go through the list. This is precedent
setting, and it is terrible law.

Mr. SCHUMER. If I might ask a ques-
tion or two more?

So we are saying the Government is
mandating it, but we are not putting in
any Government backstop?

Mrs. BOXER. We are not.

Mr. SCHUMER. If you are a small
community and you have a couple of
schools in your community and your
ground water is polluted, costing you
millions of dollars—and that means the
property taxes have to go way up—and
you know some o0il company or refiner,
or whatever, polluted that soil know-
ingly, and the MTBEs leaked in, you
have no recourse against the company
and there is no Government backstop
as in Price-Anderson, so the local tax-
payers would be stuck; is that correct?
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Mrs. BOXER. That is correct. As a
matter of fact, the first time I raised
it, some of my friends from the ethanol
areas said there was a Government
backstop in the bill. So I went back.
We searched the bill, page after page,
and could not find it.

We called the people who put to-
gether the compromise. As you know,
the Senators from California and New
York were not in that group when
there was a compromise. No one has
come up with anything that shows us
there is anything in the bill.

The bottom line is that a city such as
Santa Monica—and you could pick out
your cities—that had a horrible prob-
lem with MTBE is currently suing to
recover $200 million from the oil com-
panies. If that was not allowed, the
consumers, our taxpayers, have to pick
up the tab. This is the classic case of,
in my view, turning away from ‘‘pol-
luter pays” and going to ‘‘taxpayer
pays.”

If ethanol is so safe, then I would
say: Why do they have a study on safe-
ty in the bill? Why are they seeking
this waiver? And why are they ignoring
the two studies my friend from Cali-
fornia, Senator FEINSTEIN, is going to
have printed in the RECORD, the blue-
ribbon committee from EPA, and the
State study, that show there is really a
problem?

Mr. SCHUMER. Just another ques-
tion: So when the Senator is saying
‘“taxpayers pay,”’ in this case it is not
even the Federal taxpayer—which we
do in other areas—it would be the local
property taxpayer who would be left
holding the bag?

Mrs. BOXER. It will be the biggest
unfunded mandate. Not only are they
mandating ethanol, and at a very fast
pace—and it is very hard for us to be
able to accept that much—but they are
also saying: Local communities, you
are on your own.

Mr. SCHUMER. It seems to me—and
I wonder about the Senator’s com-
ments as to this—this is like piling on.
First you mandate ethanol and raise
the gasoline prices in New York, Cali-
fornia, and so many other parts of the
country. We can dispute how much. We
think a modest estimate is 4 cents to 10
cents, depending on the State. Then we
cut money from the trust fund, so you
are getting a gas tax but not the
money to build the roads. And now we
are saying pollution—where it is
caused by ethanol, we don’t know it;
but things we know are poisonous and
polluting are exempt from any lawsuit
at all. It seems to me that is just piling
on. I have never seen anything like it.

I ask my friend from California, has
she? She has more experience in these
areas than do I. Have you seen any-
thing that has such an amalgam? It is
almost like an evil brew. They put in
all these bad ingredients and sneak
them in the bill.

I appreciate very much the leader-
ship of the Senator from California,
standing up to this provision. We tried
to knock out the whole thing. I was
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surprised we got as many as 31 votes,
given the power of the ethanol lobby.
But now we are looking at one piece of
it, perhaps one of the most egregious
pieces of it, and asking people just to
knock out that part.

Mrs. BOXER. I agree.

Mr. SCHUMER. Have you seen any-
thing of such an amalgam this way,
that hits you right, hits you left, hits
you center?

Mrs. BOXER. It is an amazing situa-
tion for those of us on the east coast or
the west coast. We know we are out-
numbered here. But as my colleague
from California has told me many
times, we must make the case and the
record on this, because I can tell you
right now, after living through the cri-
sis we lived through in electricity,
where we saw what happens when a
supply is manipulated—the story in to-
day’s San Francisco Chronicle says:

These memos show a disturbing trend of
potential market manipulation by ethanol
producers. . . .

And the ink hasn’t dried on this bill
as it becomes law.

Did you say a witch’s brew? Is that
what you said?

Mr. SCHUMER. I can’t remember. I
think I said an evil brew.

Mrs. BOXER. If you look at the com-
ponents of ethanol—and we all hope
and pray the health studies in the bill
come out that it is terrific and there is
no problem—just look at what ethanol
does to another witch’s brew. It may
spread blooms of benzene, toluene,
ethyl benzene, and xylene because eth-
anol may inhibit the breakdown of
these toxic materials.

Mr. SCHUMER. Just to clarify, what
is in the bill doesn’t just apply to eth-
anol and its potential dangers but to
some things that we know are dan-
gerous such as MTBEs, such as ben-
zene, and other things. Is that fair to
say?

Mrs. BOXER. The safe harbor does
not apply to MTBE.

Mr. SCHUMER. It does not? Just to
the ethanol?

Mrs. BOXER. It is just ethanol minus
ETBE, which as I understand it is
about 2 percent—a very small percent-
age of the ethanol. Those are the only
two.

There is another point I want to
make to my friend.

I ask unanimous consent to have
printed in the RECORD this letter from
the Association of California Water
Agencies, American Water Works Asso-
ciation, and the Association of Metro-
politan Water Agencies.

There being no objection, the letter

was ordered to be printed in the
RECORD, as follows:
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ASSOCIATION OF CALIFORNIA WATER
AGENCIES, AMERICAN WATER
WORKS ASSOCIATION, ASSOCIATION
OF METROPOLITAN WATER AGEN-
CIES,

April 16, 2002.
Re: Energy Policy Act of 2002: MTBE and
Ethanol provisions

Hon. ToM DASCHLE,
U.S. Senate, Senate Hart
Washington, DC.

DEAR SENATOR DASCHLE: The Association
of California Water Agencies (ACWA), Amer-
ican Water Works Association (AWWA) and
the Association of Metropolitan Water Agen-
cies (AMWA) strongly support language in
the current Energy Policy Act of 2002 to end
the use of methyl tertiary butyl ether
(MTBE) and expedite states’ requests for
waivers from the Clean Air Act’s oxygenate
requirement. The phase-out will protect in-
creasingly scarce water supplies from addi-
tional contamination by MTBE, which was
blended into gas without regulators’ consid-
eration of its impact on groundwater.

Unfortunately, however, the energy bill
would also require that states use a new fuel
additive, ethanol, in even greater quantities
than were required for MTBE. Replacing
MTBE with ethanol runs the serious risk of
repeating costly environmental mistakes,
once again without evidence of the benefits
for clean air or the risks to human health. A
1999 study by the University of California
concluded that the state could meet its clean
air, goals without oxygenated fuel, a point
corroborated by the U.S. EPA’s Blue Ribbon
Panel in July 1999. Putting ethanol in gaso-
line, at any levels would almost certainly re-
sult in higher prices at the pump and new in-
stances of possible water contamination.

The problems don’t end there. The ethanol
provision features language creating a ‘‘re-
newable fuels safe harbor’ that gives prod-
uct liability protection to ethanol market-
ers. This is especially troubling in view of
the real possibility that it will have its own
environmental problems.

Members of the above organizations supply
safe drinking water to more than 200 million
people in North America. We recognize the
need for the U.S. to invest in renewable fuel
sources, and are cognizant of the benefits
they offer. But ethanol doesn’t need a federal
mandate to help meet U.S. energy needs.
Your fellow Senators have spoken at length
on this provision creating market volatility
and price spikes for the benefit of a few eth-
anol producing states, and our organizations
support efforts by Senators Feinstein and
Boxer to amend the bill.

Senator Daschle, water agencies sincerely
appreciate the language phasing-out MTBE
in S. 517. But the bill’s call for renewable
fuels must not be pitted against the safety of
drinking water. We oppose the ethanol man-
date and safe harbor language in the bill, and
we urge instead your support for waivers
from the Clean Air’s outdated oxygenate re-
quirement.

Thank you for your consideration, and
please contact our offices if we may provide
further information.

Mrs. BOXER. Here is what it says. It
is a letter addressed to Senator
DASCHLE.

Senator Daschle, water agencies sincerely
appreciate the language phasing-out MTBE
that is in the bill. But the bill’s call for re-
newable fuels must not be pitted against the
safety of drinking water. We oppose the eth-
anol mandate and safe harbor language in
the bill, and we urge instead your support for
waivers from the Clean Air Act’s outdated
oxygenate requirement.

That is of course the larger picture.

Office Building,
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But the point is these water agencies
have had to deal with the real problems
of MTBE. Mr. President, 120 million
people are served by these water agen-
cies.

Mrs. FEINSTEIN. Will my colleague
yield?

Mrs. BOXER. I am happy to yield.

Mrs. FEINSTEIN. I thank Senator
BOXER for her support and leadership
on this issue, as Senator SCHUMER said.
One of the things that has struck me is
the belief that there is no harm from
ethanol when in fact studies on this
issue have not been done to a great ex-
tent.

I would ask the Senator if she has
comments about yesterday’s hearing
on the House side. Yesterday, Professor
Gordon Rauser of the University of
California commented on the potential
harm of ethanol on ground water. This
was before a House committee.

He said that research now strongly
suggests that the presence of ethanol
in gasoline not only delays its degrada-
tion of benzene but also lengthens the
benzene plumes which run out by be-
tween 25 and 100 percent.

I think it is very important that the
RECORD shows there is scientific evi-
dence that benzene plumes can go up as
much as 100 percent and travel 100 per-
cent more in distance because of eth-
anol.

That suggests ethanol may not be as
safe as its proponents would have you
believe.

Mrs. BOXER. Yes. That is exactly the
point of the blue-ribbon panel of the
EPA. That is exactly what MTBE does
as well.

We are dealing with the potential
that we could really have problems. No
one hopes more than I do that in the
end it is all going to be safe; that
would be a winner. But we cannot
stand here and say that.

If we don’t learn from history, we are
doomed to repeat it. We went through
the electricity crisis. We know what
happens when supply is manipulated.

Unfortunately, what my friend said
on the floor may become true. Manipu-
lation is already being discussed on
what to charge for ethanol.

We lived through the MTBE tragedy.
I was one of the leaders; I had the first
bill to ban MTBE. In fact, a long time
ago we got over 56 votes to ban MTBE.

No one can say I have been reluctant
to do that. As I said, I am not hostile
to ethanol; I am very open to it, but at
the same time we need to know what
we are doing here. We need to be care-
ful about the amount we are man-
dating so it isn’t overwhelming but
also difficult for people to charge exor-
bitant rates. We have to be careful that
there are not a few suppliers and there
is price manipulation. We have to be
careful with that. We have to be care-
ful that we have the infrastructure we
need to bring in the ethanol. We must
be careful so we are not giving a waiver
of liability to the oil companies and
give them safe harbor so they will not
be held responsible, if, in fact, it turns
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out that this blue-ribbon panel and the
scientist who  Senator FEINSTEIN
quoted proves to be correct.

We already know that ethanol makes
the air cleaner, but it makes smog
worse. We know these things. What we
don’t know is the long-range impact of
what happens when we use it in the
types of quantities in which we want to
use it.

Mr. President, how much time do we
have on our side?

The PRESIDING OFFICER (Mr. CAR-
PER). Seventeen minutes.

Mr. MURKOWSKI. Mr. President,
will the Senator yield for a very short
question?

Mrs. BOXER. On your time. I want to
reserve my time.

Mr. MURKOWSKI. My question has
to do with the terminology ‘‘Big 0il”
and the responsibility for ethanol. The
Senator from Alaska understands that
Big Oil does not make ethanol.

Mrs. BOXER. We understand that the
o0il companies are at the table with the
ethanol people. They manufacture
products. So everyone is at the table
with the oil companies.

Mr. MURKOWSKI. I will leave the
question out there. It is not my under-
standing that Big Oil makes ethanol.

Mrs. BOXER. They blend it into the
oil. We understand that.

Mr. MURKOWSKI. They blend it be-
cause it is mandated.

Mrs. BOXER. Right now it is not
mandated. We will wait and see what
happens.

But my argument is, if this bill be-
comes law, I don’t want to see the oil
companies—the makers of ethanol—get
off the hook if there is a problem. It
would be unprecedented. It would be
the first time in American history that
it would happen. And it would be com-
ing at a time when we know that all
the environmental and health ques-
tions have not been answered.

Before some of my colleagues ar-
rived, I went through all of the myths
that I have been told relating to my
case. To try to say we are just man-
dating it, and we must, therefore,
waive liability—we don’t do that to
automobile manufacturers with seat-
belts, airbags, or anything else.

That is why I am very proud to have
Senator DURBIN’s support and Senator
DAYTON’s support because these Sen-
ators come from ethanol States. They
understand that if they have this waiv-
er in this bill, it clouds this whole
issue. If anyone says to you they have
the safest product in the world and
they want a liability waiver, what does
that mean? It means in their hearts
that they are not so sure. Again, any-
one who wasn’t born yesterday knows
that is not a good thing to do.

I reserve the remainder of my time—
probably 15 minutes.

The PRESIDING OFFICER. The as-
sistant majority leader.

Mr. REID. Thank you, Mr. President.
We would like to schedule a vote in the
next hour or so on the amendments of
the Senators from California. It is my
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understanding that on the Boxer
amendment, Senator GRASSLEY wishes
to speak for 5 minutes and Senator
HAGEL for 10 minutes. I will use a cou-
ple of minutes.

We have to move this along. How
much longer does the Senator from
California wish to speak?

Mrs. BOXER. If I could just close in
5 minutes.

Mr. REID. Mr. President, on this
amendment, the Boxer amendment, I
ask unanimous consent that I be recog-
nized for 5 minutes to speak in opposi-
tion to the amendment, that Senator
BOXER close with 5 minutes, that Sen-
ator GRASSLEY be recognized for 5 min-
utes in opposition to the amendment,
and that Senator HAGEL be recognized
to speak for 10 minutes in opposition to
this.

I also ask unanimous consent that,
upon completion of debate on the
Boxer amendment, sometime prior to
12:30 today, I be recognized to offer a
motion to table on behalf of the major-
ity leader.

Mrs. BOXER. Mr. President, reserv-
ing the right to object for one moment,
I didn’t realize the Senator from Ne-
vada was speaking against my amend-
ment. Therefore, because of his elo-
quence, I ask that I be able to speak for
8 minutes instead of 5 minutes.

The PRESIDING OFFICER. Does the
Senator modify his request?

Mr. REID. That would be fine.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. REID. Mr. President, how much
time does the Senator from California
need on her very important amend-
ment?

Mrs. FEINSTEIN. One-half hour.

Mr. REID. We will arrange a vote,
and I assume a few Members will wish
to speak in opposition to the amend-
ment. I don’t have the amount of time
figured out.

If the Senator from California would
agree to 256 minutes, and 15 minutes in
opposition——

Mrs. FEINSTEIN. I agree to that.

Mr. REID. Mr. President, I ask unan-
imous consent that on the Feinstein
amendment No. 32256——

Mrs. FEINSTEIN. The 1 year.

Mr. REID. Yes. We would have a vote
first on the Boxer amendment and sec-
ond on the Feinstein amendment at
12:30, with the times I have mentioned.
I ask unanimous consent that be the
order, and that both votes be on or in
relation to the amendments.

The PRESIDING OFFICER. Will the
Senator please restate the request with
respect to the Feinstein amendment.

Mr. REID. I am sorry, I cannot hear
the Chair.

The PRESIDING OFFICER. Will the
Senator please restate the debate time
with respect to the Feinstein amend-
ment.

Mr. REID. Yes. Senator FEINSTEIN
would have 25 minutes to speak on her
amendment, and the opposition would
have 15 minutes.
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The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest?

Without objection, it is so ordered.

Mr. REID. And the vote would occur
at 12:30, with no second-degree amend-
ments prior to that time being in
order.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The deputy majority leader.

Mr. REID. Mr. President, the major-
ity leader is in the most important ag-
ricultural conference, which sup-
posedly—I have heard this before—is in
its waning minutes, and he can’t be in
the Chamber. He is one of four Demo-
cratic conferees. So he has asked me to
speak on his behalf relating to the
Boxer amendment.

First, Mr. President, the chart I have
shows the amount of cases that the
Senator from California is talking
about. Of all the cases we have in our
court system, the defective product li-
ability cases amount to .002 percent.
On behalf of the majority leader, I indi-
cate that this is a very small number
of cases, and it relates to this bill. It is
my understanding that the language in
this bill certainly gives the proper op-
portunity for people to go forward in
litigation.

What the amendment of the Senator
from California could be construed to
be is, in effect, giving strict liability,
meaning that you do not have to prove
any negligence. The majority leader
has indicated that this simply is not
fair, that there is no reason to have
strict liability in this instance when
there are so few cases in our judicial
system where strict liability is al-
lowed. So the majority leader has
asked me to indicate that this amend-
ment should be opposed by all Sen-
ators.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I had
the good fortune of listening to the ex-
change between the junior Senator
from California and the senior Senator
from New York. The senior Senator
from New York is not in the Chamber
now. But I would like to point out that
there is a lack of understanding of this
legislation, particularly as it relates to
that exchange they had over whether
or not you can sue with regard to
MTBE.

For all the pollution we have had
from that product, there is nothing in
this legislation that is going to restrict
any lawsuits in regard to MTBE. So
when there was an implication that if
we did not adopt the amendment before
us, that people who have been harmed
would not be able to seek legal redress,
that is totally false. It is misleading if
anybody says that for MTBE, and dam-
age done from it, there cannot be legal
redress.

It is very important we make that
clear because the water of California,
the water of New York, and other
States—there is even a little bit in my
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State—has been damaged because of
this product, MTBE. If you drink
MTBE, it will kill you. If you drink
ethanol, it will not.

For the future—and this legislation
is prospective—if there is any violation
of the Clean Water Act, the Clean Air
Act, if there is any violation by any
product, the Environmental Protection
Agency has the power to make that de-
termination. If that determination is
made, then there is not a safe harbor
under this legislation. So I think, as
the distinguished Democratic whip has
stated, there is ample opportunity for
redress in this legislation.

I also point out another
misstatement from the other side: that
somehow you are not going to be able
to hold big oil companies responsible
involving anything to do with ethanol.
You do not have to worry about hold-
ing them responsible anyway. The big
0il companies are not producing eth-
anol.

Then, I remind the junior Senator
from California, as I have said, I think
on two other occasions during this de-
bate over the last week, that we were
proud of her and willing to work with
her on a resolution in 1999 that she au-
thored, to declare MTBE as something
that should be outlawed, and that the
reason it should be outlawed is the
Clean Air Act requirements could be
met because the oxygenate require-
ments of that act could be fulfilled be-
cause of the availability of ethanol.

Well, it is the same ethanol in the
year 2002 as we were mixing with gaso-
line in 1999, or for the last 20 years, as
far as that is concerned. The Senator
from California, at that particular
time, was giving accolades to ethanol
as a substitute for MTBE.

Then, lastly, since I am a Repub-
lican, I might be suspect from the
other side of the aisle, but about 6, 7
years ago, Senator HARKIN, my col-
league from Iowa, had a hearing on
ethanol versus MTBE in relation to its
safety, its use, et cetera, and Senator
HARKIN gave a demonstration for all of
the Senate that was involved in that
committee.

He had a small glass of ethanol, and
he drank it. You can talk all you want
about the dangers of ethanol, but Sen-
ator HARKIN is very much alive and
well, years after he took that small
amount of ethanol. He also had some
MTBE there with the skull and cross-
bones on the can that said how poi-
sonous it was. So I think we need to
get the facts straight before this Sen-
ate.

Again, the exchange that went on a
few minutes ago from the senior Sen-
ator from New York to the junior Sen-
ator from California was misleading in
relation to people not having legal re-
dress in this law against damage from
MTBE.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator has used his 5 minutes.

The Senator from Nebraska.

Mr. HAGEL. Mr. President, I rise
today to speak in opposition to the
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amendment offered by my colleague
from California. As the Senators from
Iowa and Nevada, who have just pre-
ceded me, have stated very clearly, this
latest attempt to undermine the en-
ergy bill’s renewable fuel standard—
one of the few provisions of the bill
that is truly bipartisan—is not in the
best interest of this country’s energy
needs. And it deserves, as the senior
Senator from Iowa has just said, some
explanation as to what it does and does
not do—this renewable fuel standard
amendment, reached by a bipartisan
group of Senators, that is in the
present energy bill.

It is claimed that it will provide a
sweeping liability exemption for dam-
age to public health or the environ-
ment resulting from the use of renew-
able fuels. This is a clear misrepresen-
tation of this section of the energy bill.

A few months ago, Majority Leader
DASCHLE reached out to a number of
Senators from both sides of the aisle to
help craft the renewable fuel provision
in the current energy bill that we de-
bate today. The result is a historic
agreement which has been endorsed by
a majority of Governors, the Bush ad-
ministration, agricultural organiza-
tions, the oil industry, and, yes—and
yes—environmental and public health
groups.

The talks that produced this bipar-
tisan compromise included representa-
tives from the EPA, the American
Lung Association, and the Northeast
States for Coordinated Air Use Man-
agement, among many others.

I know—and I am sure my colleagues
from California and other Senators in
this body know—that the majority
leader of the Senate has a strong com-
mitment to the environment and to the
health of all Americans. I suspect he
would not agree to a provision he
thought might ultimately harm the
public’s health or environment. None
of us would.

The safe harbor provision in this bill
is there for one reason: to protect the
public and the environment while at
the same time not exposing manufac-
turers and distributors to frivolous
lawsuits for simply complying with a
Federal requirement, a Federal re-
quirement that we imposed aimed at
improving our air and water quality.

This language in this bill is fair. It is
reasonable. It is right.

Yesterday, the Renewable Energy Ac-
tion Project, REAP, a California-based
coalition of environmental groups, pub-
lic agencies, and renewable energy pro-
ducers, placed a full-page ad in the
Washington Post. The headline in the
ad read: ‘‘Renewable fuels mean clean-
er air, cleaner water, and less depend-
ence on foreign o0il.”” And the ad went
on to talk about the health benefits.

The ad strongly supports the renew-
able fuels standard provision and calls
the provision an important environ-
mental victory that will protect Amer-
ica’s drinking water and improve our
air quality. This coalition also warned
readers to remember the facts and not
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be surprised when they hear inflam-
matory and misleading information at-
tacking the renewable fuel standard.

We have heard the misleading infor-
mation. We have heard it clearly. Let’s
review the facts.

The facts are, this bill has solid safe-
guards. It requires, the Environmental
Protection Agency to conduct studies
of the long-term health and environ-
mental effects of renewable fuels.
Under this bill, the EPA Administrator
has the authority, the jurisdiction, the
control to either prohibit or allow the
sale of renewable fuels that could ad-
versely affect air or water quality or
the public health. There is no safe har-
bor if the Administrator rules that the
law has been broken or laws are vio-
lated.

The safe harbor provision is very lim-
ited. It applies only to claims that a re-
newable fuel is ‘‘defective in design or
manufacture”—I know some in the
legal business find that difficult to ac-
cept—and that meets the requirements
of the Clean Air Act. This is very im-
portant. The Clean Air Act is still the
law of the land. All must comply with
the law of the land. These require-
ments include compliance with re-
quests for information about a fuel’s
public health and environmental ef-
fects as well as compliance with any
regulations adopted by the EPA. If
these requirements are not met, the
safe harbor protection does not apply.

This provision does not affect claims
based on the wrongful release of a re-
newable fuel into the environment.
Anyone harmed by a release of that
kind would retain all the rights to sue,
all the rights they now have under cur-
rent law. If we change or strike the
safe harbor provision in this bill, we
will unravel the entire bipartisan
agreement. We will, in fact, be taking
several steps backward because the re-
sult will be the continued use of MTBE,
which we know has health and environ-
mental consequences. I do not think
that is what my colleagues from Cali-
fornia or any other colleague wants or
intends.

Just let me recap for a moment what
the senior Senator from Iowa said
about compliance and who is protected,
which is very important. There is no
safe harbor protection under this
amendment, if the EPA Administrator
rules that a manufacturer or any enti-
ty is not in compliance with the Clean
Air Act. The language is very clear. I
shall read briefly from that language in
the bill:

If it does not violate a control or prohibi-
tion imposed by the administrator under sec-
tion 211 of the Clean Air Act, as amended by
this act, and the manufacturer is in compli-
ance with all requests for information under
section 211(b) of the Clean Air Act, as amend-
ed by this act, in the event that the safe har-
bor under this section does not apply, the ex-
istence of a design defect or manufacturing
defect shall be determined under otherwise
applicable law.

This is very clear.

As I summarize, let me point out an
article that appeared today in the
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Washington Post. This article is head-
lined ‘“Link Seen Between Cooking,
Cancer ... Frying, Baking Starches
Creates A Carcinogen.” It goes on to
say:

The process of frying and baking starchy
foods such as potatoes and bread causes the
formation of potentially harmful amounts of
a chemical listed as a probable carcinogen.

It goes on.

What much of this is also about is
downstream, future technologies. No
one can predict what is ahead. We now
have a story questioning starchy foods
and how we prepare them. I think there
is some historical evidence that people
have actually been baking bread for
centuries and eating potatoes cooked
many ways and have done quite well
actually.

Let’s bring some common sense back
to this debate. Let’s bring some com-
mon sense to what we are trying to do
here and apply the law based on com-
mon sense.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURKOWSKI. Mr. President,
how much time remains on the side of
the opponents?

The PRESIDING OFFICER. Fifteen
minutes in opposition on the Feinstein
amendment.

Mrs. BOXER. Mr. President, I have 8
minutes to respond.

The PRESIDING OFFICER. The
question was on the time in opposition.

The Senator from Alaska.

Mr. MURKOWSKI. Mr. President, it
is fair to reflect on this safe harbor
Boxer amendment which will be strick-
en if the amendment prevails.

The bill, we all know, contains this
safe harbor provision regarding the li-
ability of manufacturers and distribu-
tors in renewable fuels that are subject
to the bill’s mandate. The principle is
relatively simple: No one should be
subjected to tort liability simply for
manufacturing or selling a product
that was mandated by this Congress.
That is what we are talking about, a
product mandated by Congress. Maybe
Congress should bear the liability.

In any event, it is fair to say the pro-
vision is very limited. It applies only
to claims that a renewable fuel man-
dated by the act is defective in design
or manufacture, and it applies only so
long as the applicable requirements of
section 211 of the Clean Air Act have
been met. These requirements include
both compliance with requests for in-
formation about a fuel’s public health
and environmental effects and compli-
ance with any regulations adopted by
the Administrator.

If these requirements are not met,
then the safe harbor protection will
not be available, and liability will be
determined under otherwise applicable
law.

This provision does not affect claims
based on wrongful release of a renew-
able fuel in the environment. Anyone
harmed by a release of that kind would



S3350

retain all rights he or she has under
current law.

It also applies only prospectively. So
it does not affect any claims that have
already been filed as of the effective
date.

There is some uncertainty regarding
the long-term health and environ-
mental risks associated with renewable
fuels. Questions have been asked about
ETBE, an ether derivative from eth-
anol, even ethanol itself. The major
strength of the bill is its provisions re-
quiring EPA to conduct studies of
those effects.

Those studies show that if additional
regulations are necessary, then the Ad-
ministrator simply has authority
under the rulemaking provision. Li-
ability protection under the bill would
depend on full compliance with any
rules the Administrator may adopt.
The balanced approach, which I think
it is, will protect the public from any
adverse health and environmental im-
pacts from renewable fuels while not
exposing manufacturers and distribu-
tors to tort lawsuits for complying
with the renewable fuels mandated in
the bill.

Some have contended that this provi-
sion could give polluters sweeping li-
ability for damage to public health or
the environment resulting from renew-
able fuels or their use, in the sense of
conventional gasoline. Nothing could
be further from the truth.

In the first place, the safe harbor pro-
vision doesn’t affect claims based on
the wrongful release of the renewable
fuel into the environment. Those re-
sponsible for releases to the environ-
ment receive no protection whatsoever,
nor should they. Moreover, the safe
harbor only applies if the maker or
seller of a renewable fuel complies with
EPA regulations to protect the public
health and environment.

Under this bill, the Administrator
has the authority to control, or even
prohibit, the sale of renewable fuels
that may adversely affect air or water
quality or the public health. There is
no safe harbor if the Administrator’s
rules are violated.

In my opinion, the amendment would
simply promote litigation and increase
our dependence on imported oil, which
we have already talked about a great
deal in this debate on the energy bill.

Mr. President, I reserve the remain-
der of my time.

The PRESIDING OFFICER. Who
seeks time?

Mrs. BOXER. Mr. President, under-
standing is that all time in opposition
to my amendment has been used; is
that correct?

The PRESIDING OFFICER. Yes. The
time in opposition to the Senator’s
amendment has expired.

The Senator from California has 8
minutes.

Mrs. BOXER. I would like to be told
when I have used up 7 minutes of my 8.

Mr. President, it is such a simple
point. People try to complicate simple
matters around here. If ethanol is so
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safe, why have the companies involved
in its production pressed for the liabil-
ity exemption in the bill? I have to say,
with respect to my friends from eth-
anol country, if this chart that my
friend from Nevada talked about were
submitted as an answer to a question
in a bar exam, the person would fail
the bar exam because they have mixed
up the causes from the remedies. You
cannot show all of this and say each
one of these is a cause. Compensatory
damages is a remedy. Punitive dam-
ages is a remedy.

The cause of action they are going
after here happens to be a very small
one, it is true. It is only used in a small
number of all civil cases, it is true. But
defective product liability is the only
cause of action that will hold up in a
court of law when you seek to get dam-
ages from an additive to gasoline.

How do I know this? Because we have
done this with MTBE, and every other
cause of action that was recommended
was thrown out by the court. The only
one left standing was defective prod-
uct.

So then my friends say: But we are
only eliminating defective product, and
it is just a little narrow sliver. Again,
they don’t pay these oil company at-
torneys $500 an hour to come up with
some overarching thing that people
will notice. They pay them to come up
with a very narrow exemption that
they hope will slip through. Thank
goodness, people who have read this
bill understand the ramifications of
this liability waiver, because this could
have slipped through.

The fact of the matter is that they
have exempted themselves in this so-
called ethanol compromise—the com-
promise where Senator FEINSTEIN
wasn’t at the table, nor was I, nor were
the New York Senators. They com-
promised it themselves. The oil compa-
nies and the ethanol producers came up
with this liability waiver.

So it is a simple point. If it is mean-
ingless, why won’t they take it out? If
it only applies to .002 percent of civil
cases, then it is meaningless, so why
won’t they take it out?

The other question is, I believe, this
is precedent setting. We mandate many
things. The Senator from Alaska says
we are mandating this. We cannot ex-
pect these companies to pick up the
tab if it is defective. We mandate seat-
belts. If there is a defective seatbelt,
auto companies are held responsible.
We mandate regulations on a lot of
products, such as airbags. We mandate
that products be safe and that certain
rules and regulations be followed in
mammography and many other prod-
ucts. Yet if there is a defective prod-
uct, there is no waiver of liability.

One of my friends who is with the
ethanol caucus said: Well, we did it in
Y2K, Mr. President; we waived the li-
ability for the computer industry in
Y2K. That is a laughable comparison.
We gave a waiver of liability for 1 year
on the Y2K problem because we knew it
would be complicated. That set a
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precedent for every thousand years—
every thousand years. We won’t be
around for the next one.

But that is not what this is about.
You have heard the expression ‘‘soli-
darity forever.” This is liability for-
ever—liability from a product on which
there are some problems already prov-
en and there are perhaps more prob-
lems yet to be known. That is why
there is a study in the bill.

I think anyone in this body who cares
about consumers, and about health,
and about the children, and who cares
about the environment, cares about
our States and localities that will have
to pick up the tab if there is a problem,
will vote with us.

I will be happy to yield to my friend
for a question.

Mrs. FEINSTEIN. Mr. President, I
think what the Senator has said is very
important. I hope Members of the Sen-
ate will listen because what she point-
ed out was the central flaw in this safe
harbor provision.

As I understand it, what the Senator
is pointing out is that the safe harbor
provision eliminates the one cause of
action anyone has that is able to be
successful, and that relates to a defec-
tive product. So this bill eliminates
any cause of action which is brought
around the product being defective.

Let me give an example, if I under-
stand this. If it is shown—as I believe
it can be shown—that ethanol breaks
down gasoline to allow its component
parts to plume into the air, spread into
the ground, and then it enables benzene
to move faster and longer and harder,
no one can sue under a defective prod-
uct liability cause of action; is that
right?

Mrs. BOXER. My colleague is abso-
lutely correct. If I might tell her that,
in the Lake Tahoe case against MTBE,
the only cause of action the court al-
lowed was the very one they are trying
to do away with, as she pointed out,
the defective product liability. It was
$45 million to clean up the mess at
Lake Tahoe, an area of our Nation that
my colleague and I, Senators REID, and
others have worked so hard to protect.
The fact is, they had a horrible prob-
lem because of the boats using the gas-
oline with MTBE, which is now banned
on Lake Tahoe. They went to court to
try to get the $45 million. We still
don’t know. The jury did come back,
and they found for the good guys, the
plaintiffs.

The PRESIDING OFFICER. The Sen-
ator has 1 minute.

Mrs. BOXER. The jury ruled in favor
of the plaintiffs. It was made under the
defective product cause of action. Had
they not had that available to them—
which is exactly what this bill would
do, eliminate that—they would not
have had a case; the people of Lake
Tahoe would be stuck paying $45 mil-
lion. This is a small area.

So, in closing, let me say this: I say
to my friends here, please, rise above
all of this special interest politics and
think about what is good for your peo-
ple. We know what is good for your
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people is to make sure they are pro-
tected—protected from a product that
may cause them and their community
harm. If we don’t vote for this amend-
ment, I worry and fear for the future.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Who yields time? If no one yields
time, time will be charged equally.

The Senator from New Mexico.

Mr. BINGAMAN. Mr. President,
would you repeat that statement?
What is the status with regard to time?

The PRESIDING OFFICER. If no one
uses time, time will be charged equally
to both sides. Senator FEINSTEIN has 25
minutes remaining in support of her
amendment, and there are 10 minutes
in opposition to the Feinstein amend-
ment.

Mr. BINGAMAN. Under the unani-
mous consent agreement, Senator
FEINSTEIN’s 25 minutes begins to run at
this point?

The PRESIDING OFFICER. That is
correct.

Mr. BINGAMAN. I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. MURKOWSKI. Mr.
how much time do we have?

The PRESIDING OFFICER. Ten min-
utes in opposition. Senator FEINSTEIN
has 25 minutes, and the time is equally
divided in both the support and opposi-
tion.

President,

AMENDMENT NO. 3132 WITHDRAWN

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent to withdraw
amendment No. 3132.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3225

Mrs. FEINSTEIN. Mr. President, I
call up amendment No. 3225, and I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mrs. FEINSTEIN. Mr. President, the
amendment I call up is a very modest
amendment to the renewable fuels pro-
vision in the Senate energy bill. It will
simply delay the implementation of
the ethanol mandate for 1 year. That
would move it from 2004 to 2005.

The purpose of the amendment is to
give States more time to make essen-
tial infrastructure refinery and storage
improvements. This amendment will
provide the Senate with the oppor-
tunity to make an essential modifica-
tion to the current bill since virtually
every State outside of the Midwest will
have to grapple with how to bring in
more ethanol over the next several
years.

Although the ethanol industry says
they can meet future demand, virtually
every expert has told me that delivery
interruptions and shortfalls are likely,
if not inevitable, and yet we are tied to
bring in a specific amount. In 2004, the
Nation will be forced to use 2.3 billion
gallons of ethanol. There is insufficient
transportation infrastructure to ship
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large amounts of ethanol to the east
and west coasts, and a temporary re-
prieve is essential to develop the infra-
structure, especially when the infra-
structure demands for ethanol are far
more complex for ethanol than for
MTBE.

Here is why infrastructure is so im-
portant. Moisture causes ethanol to
separate from gasoline. So the fuel ad-
ditive cannot be shipped through tradi-
tional gasoline pipelines. Ethanol
needs to be transported separately by
truck, boat, barge, rail, and then blend-
ed into the gasoline at the refinery site
after it has arrived.

Yet it will not be so easy to transport
ethanol by truck, boat, or rail from the
Midwest and blend it once it is trans-
ported, unless adequate facilities can
be built.

According to the California Energy
Commission, the adequacy of logistics
to deliver large volumes of ethanol is
not consistent. A recent report spon-
sored by the California Energy Com-
mission predicts there will be future
logistical problems since the gasoline
supply system is currently constrained
with demand exceeding the existing in-
frastructure capacity.

In fact, inadequate infrastructure re-
cently led the Governor of California to
push back the start date of the State’s
ban on MTBE to 2004 from 2003. Cali-
fornia does not have the ethanol infra-
structure in place to meet the oxygen-
ate requirement under current Ilaw
once MTBE is banned. The Governor
had little choice because California’s
predicted gas prices at the pump would
double if the MTBE ban went into ef-
fect as planned in 2003.

This is due in part to the lack of in-
frastructure. It is also because once
MTBE is removed, California needs 5 to
10 percent more gasoline with ethanol.
Here is why.

MTBE helps reduce the amount of
gasoline needed to make a gallon. Eth-
anol, however, does not go as far as
MTBE, so it increases the amount of
gasoline needed to make a gallon. Once
we have phased out MTBE, the dif-
ference is estimated by experts to re-
quire 5 to 10 percent more gasoline in
every gallon of gasoline that is pro-
duced with ethanol—5 to 10 percent
more.

California’s refining capacity is at
capacity. It is 98 percent, which is ca-
pacity. Therefore, we cannot refine 5 to
10 percent more gasoline under the
present refining conditions. Therefore,
not only are there going to have to be
massive improvements in the ability to
bring ethanol into the State, but there
have to be massive changes made in
the refineries themselves, and this is
going to take time. Somehow we are
going to have to bring online addi-
tional refining capacity to handle the
tripling of ethanol that is required over
the next 10 years by this bill.

This is one of the reasons, from a
California perspective, the ethanol
mandate is worse for California than
for any other State, and for California
it is going to spike the cost of gasoline.
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Let there be no doubt, we have trou-
bles even the way things are with gaso-
line supply. As a matter of fact, gas in
California is going up. One of the rea-
sons is refinery outages, the shortage
of gasoline. That is a very real prob-
lem.

This additional year, from 2004 to
2005, will give all States, and especially
the east coast and west coast States,
an additional year to solve some of
these problems.

Before forcing three times the
amount of ethanol we currently
produce in our fuel supply, I sincerely
urge the Senate to adopt this amend-
ment to allow those States that have
problems, of which ours is prime, to be
able to develop the terminals, the
trucks, and the barges to bring in eth-
anol and the refinery changes that are
going to be necessary to produce more
gasoline, as well as to absorb ethanol
into the situation.

Let me summarize. In the past days,
we have made the following points:
That the Senate bill requires 5 billion
gallons of ethanol by 2012. The man-
date will force California to use 2.68
billion gallons more of ethanol than we
need to meet clean air standards.

We have proven, I think, that this is
a hidden gas tax of anywhere from 4 to
10 percent, and the infrastructure
shortfalls in California will most likely
put the gas tax hike above that. We
have shown there are transportation
and infrastructure problems. We have
shown there is a dangerously high mar-
ket concentration.

We point out Archer Daniels Midland
has a 41 percent market share. The
Wall Street Journal this morning con-
tains a very interesting article on this
very subject entitled ‘“ADM Used Euro-
pean Wine For Ethanol.” It shows how
recent evidence has been uncovered to
suggest that ADM engaged in bid rig-
ging, which is a form of price fixing,
with respect to European ethanol
brought into the United States.

So giving any company a large con-
centration of market share can also
produce exactly what we went through
with Enron. We have shown that eth-
anol has mixed environmental and
health benefits. It does decrease carbon
monoxide. However, it increases nitro-
gen oxide emissions, or NOy, which will
increase smog in my State and in other
States.

We have demonstrated there will be
less revenue to the highway trust fund
because gasoline is taxed at 18.4 cents
to provide funds for our roads and
bridges, but fuel blended with ethanol
is only taxed at 13.1 cents. Therefore,
this mandate will create an unbeliev-
able $7 billion shortfall in the highway
trust fund, and it will provide every
State in the Union less dollars to build
roads, bridges, and transportation in-
frastructure.

We have shown, and Senator BOXER
did this eloquently, that the safe har-
bor provision of the bill prevents legal
redress if ethanol and other fuel addi-
tives harm the environment, because it
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removes the unsafe product liability
cause of action. That is the one cause
of action that sustained the cases in
California brought on MTBE, and this
bill removes it for ethanol.

Why is this in there? Because the oil
companies wanted liability protection
or they would not go along with the
deal that was cut. So they were given
liability protection and no one can
bring an unsafe product cause of action
against ethanol.

We have shown that ethanol is not a
renewable fuel because some scientists
believe it takes 70 percent more energy
to make ethanol than it saves using it,
and we have shown that the ethanol
mandate will largely benefit producers,
not farmers.

Producers will get 70 percent of the
benefit; farmers, 30 percent according
to one report. We have shown what this
amounts to is a massive transfer of
wealth.

The bottom line is the ethanol provi-
sions of this bill are a very bad deal
and that mandating 5 billion gallons of
it, a tripling of it, by 2012, which never
had a hearing in the Energy Com-
mittee, never saw the light of day be-
fore the deal was put together in secret
and apparently a majority of the Sen-
ate is going to support it, we ask one
thing, and that is that California and
other States that need it, on the east
coast and on the west coast especially,
be given one more year to increase the
refining capacity, to improve the infra-
structure, to see that the terminals are
in place and that we can, in fact, triple
ethanol and have enough gasoline to
supply our need.

It is my understanding the junior
Senator from California would like to
ask a question.

Mrs. BOXER. I do want to ask a ques-
tion, but first I want to thank my col-
league for this very modest amend-
ment. I am stunned that our friends in
the ethanol caucus have so far not ac-
ceded to it. This is my feeling, and I
ask my friend if she agrees with me. As
she has so eloquently pointed out, we
need to build an infrastructure to re-
ceive this ethanol. We have to make
sure we know what we are doing and we
do not rush this. If we rush this and the
Senator’s amendment is not adopted, I
think it is possible there could be huge
hostility toward the use of ethanol,
and when the people of our country get
upset about taxation without represen-
tation—and that is how they are going
to feel because, as my friend has point-
ed out, this is like a tax on gasoline for
us—there is no telling what is going to
happen in this country in places where
they are hit.

If we put that together with this ter-
rible article that ran yesterday,
“Memos Show Possible Ethanol Price-
fixing,” with the legitimate issues of
building an infrastructure, together
with the fact we do not know the
health impacts, if they rush this there
could be an explosion of resentment in
the country.

There is a 2-year study on the health
effects in the bill. Until that is done,
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until that is analyzed, this could take
us into 2005. If we find out, for example,
there is a way to mitigate some of the
problems, we would have time to fix
the infrastructure in a way to contain
the problem.

My question to my friend, in addition
to thanking her for her leadership on
this, is, does she not believe if we are
all really on the level and we are being
sincere, that this is a friendly amend-
ment to both sides because it would, in
fact, give us more time to accommo-
date for the use of the ethanol, would
give us more information on the im-
pacts of the ethanol, and it would allow
us to do this in an orderly way without
great disruption to the marketplace
and at the pumps.

Mrs. FEINSTEIN. I respond to the
junior Senator by saying she is abso-
lutely right. She has phrased it in a
very kind and gentle way. I am afraid
I feel more adamantly about it, be-
cause I am 100 percent certain this is a
big gas tax increase for our people.

We have the longest commutes in the
Nation now with people commuting as
much as 2% hours to get to work from
Stockton to the Bay Area. This is
going to be a real hardship. Our State
is complicated because we do not have
the refining capacity to refine the ad-
ditional gasoline that ethanol is going
to require. We talked about this yester-
day. I went back and checked the fig-
ures, and our state will require 5 to 10
percent additional gasoline once we
ban MTBE, but to force ethanol down
our throats at the same time is a rec-
ipe for disaster.

Therefore, we will not have the refin-
ing ability to refine that because our
refineries are at capacity.

So the infrastructure need of our
State is much greater because it is
going to mean additional refining ca-
pacity. That is not cheap or easy to
produce, because you have to go
through zoning, you have to go through
local governments, you have to con-
duct environmental reports, to in-
crease the refining capacity of our re-
fineries.

Additionally, our refineries are old
and they break down. We have had two
breakdowns of major refineries, as the
junior Senator knows, and that spikes
the price of gasoline. The Senator is
right. All this amendment says is, give
us another year. Instead of 2004, make
it 2005. Give us and other states a
chance to produce our additional refin-
ing capacity and to meet the additional
infrastructure needs.

The Senator from New York is in the
chair. She knows the hardship that
New York is going to occasion because
of this. It gives New York an additional
year to be able to make substantial in-
frastructure changes.

Neither California nor New York
have much by the way of ethanol
plants. Everything has to come in from
the Midwest. Weather is going to im-
pact it. It has to come in by truck or
rail or boat. Then it has to be trans-
ported to a refinery and injected into
the gasoline.
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We are saying: Please, you have the
votes out there. You know it will
present considerable hardship to some.
At least be generous enough to give an
extra year to be able to get ready for
it.

I thank the Senator for her question,
and I yield the floor.

The PRESIDING OFFICER
CLINTON). The Senator from Iowa.

Mr. GRASSLEY. Madam President,
obviously, I am against this amend-
ment. The rest of the country is trying
to help California get through their ox-
ygenate standards and to get over the
business of polluting water with MTBE
which their oil companies wanted to
use and got a mandate for in the last
Clean Air Act.

Somehow, notwithstanding all this
help, the Senators from California do
not realize how good the agricultural
States and even other States are trying
to be to California to get through this
problem. For example, a lot of farmer
cooperatives have helped invest $1.4
billion in small ethanol plants and eth-
anol expansion in order to provide the
product needed to help California to
meet the requirements of the Clean Air
Act.

We already have the Governor of
California sticking it to the farmers—
particularly the farmers who have cre-
ated the small co-ops to produce eth-
anol—by delaying one year, the MTBE
ban that he said 3 years ago would take
effect at the end of this year. So now
farmers have to wait through 2003 be-
fore they get the market created by
the MTBE ban. It is putting the invest-
ment of these small co-ops in danger.

The Senators from California can
talk all they want about helping ADM.
ADM will survive. The financial invest-
ments of the small co-ops will be
harmed.

So now, in addition to the damage
the Governor of California has been
done by delaying the MTBE ban by 1
year, now the Senators want to delay
another year.

The Senators will help ADM and hurt
the farmers who have been trying to
build the smaller plants so there is
more competition in ethanol and also
more value-added benefits of ethanol
go to the individual family farmer, in-
stead of ADM.

So I make it clear, this 1 more year
delay, in addition to the year delay
caused by the Governor of California, is
doing damage to the people that Sen-
ators say they want to help. Senators
say they do not want dependence upon
ADM, but they will make themselves
more dependent on ADM.

And now to clear up something about
the mixture of ethanol with gasoline.
The senior Senator from California
said you bring ethanol to the refinery
and it is injected. Let me tell how sim-
ple it is to mix ethanol and gasoline to-
gether. In the tanker, you put the 10-
percent mix of ethanol in the tanker
and add the other 90 percent of gaso-
line. This can be done at the terminal,
not at the refinery. You go down the

(Mrs.
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road and it is splash blended. It is not
a technologically complicated process
of mixing ethanol with gasoline to cre-
ate what we call gasohol.

The other thing I think the Senate
should be reminded of regarding not
having refinery capacity, how long has
it been since you built a refinery in
California? It has been decades. That is
not our problem; that is your problem
that you don’t have this refinery ca-
pacity because of the attitude ‘‘not in
my backyard.”

Now, Kkey points regarding this
amendment: The bill before the Senate
provides for a gradual phase-in of the
use of renewable fuels beginning with
2.3 billion gallons in the year 2004 and
growing to 5 billion gallons over an ad-
ditional 8-year-period of time. So there
is plenty of time to meet the needs
under this legislation.

The gradual phase-in of the renew-
able fuels standard provides a very or-
derly transition allowing ethanol ca-
pacity and infrastructure modifica-
tions to expand to meet market de-
mand.

Nevertheless, we have this delaying
tactic before the Senate. It is being
presented out of fear of disruptions of
supply and price. The facts show there
is no need to delay our fuel standard
and there is no fear of disruptions. The
original agreement implemented the
renewable fuels provisions beginning
2003 in an effort to assure all parties
that ethanol capacity expansion and
infrastructure modifications needed to
meet demand would be completed, and
we made the renewable portfolio stand-
ards delayed by 1 year, until the year
2004.

The U.S. ethanol industry has the ca-
pacity to produce 2.3 billion gallons of
ethanol per year. Right now we
produce 1.8 billion gallons per year.
Plants currently under construction
will increase capacity to 2.7 billion gal-
lons by the end of this year. Clearly,
there is more than enough ethanol ca-
pacity to meet the needs of the first
year of the program, beginning 2 years
from now.

Ethanol producers have expanded ca-
pacity to meet demands. In response to
State calls for the removal of MTBE
from gasoline, America’s farmers re-
sponded, investing in ethanol plants
and adding 1 billion gallons of new ca-
pacity in just these 2 years. Delaying
the renewable fuels provision will re-
sult in significant oversupply in the
ethanol market, harming new entrants
in the ethanol market. Predominantly,
these are farmer-owns facilities, likely
resulting in some plant shutdown.

A delay will wreak havoc on the fuel
supply markets as ethanol plants shut
down as a result of delay. The petro-
leum industry will lose potential
sources of supply necessary to meet re-
newable fuel requirements the fol-
lowing year when the program begins,
disrupting markets and actually rais-
ing the potential for price increases to
consumers.

By the way, I want to respond to the
so-called tax on consumers. There is
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not any place I have been in my State
that you have to pay one penny more
for gasoline with ethanol in it. Most
times you get it for 2 cents cheaper,
sometimes 3 cents cheaper. Most of the
time it is priced exactly the same.
Don’t talk to me about a tax on con-
sumers because ethanol is in gasoline.

Today, oil refineries are operating at
near full capacity, leaving no room in
the system for unexpected shutdowns,
fires, or pipeline disruptions.

Delaying the renewable fuels provi-
sion by a year will further constrain
domestic supply, leaving consumers
vulnerable to price hikes.

Last, I think we also have to remem-
ber there is a certain amount of cama-
raderie around this body that has to be
respected. That is that we do have
some very basic agreements put to-
gether in regard to getting a bipartisan
energy bill through this body.

The historic bipartisan compromise
on fuels issues in this bill represents a
carefully crafted agreement among oil
industry, ethanol producers, agricul-
tural groups, environmental and public
health interest groups, including the
American Lung Association, the Union
of Concerned Scientists, and Northeast
States for Coordinated Air Use Man-
agement, among others.

So let’s keep this carefully crafted
agreement together so we can get a bill
passed and maintain a bipartisan ap-
proach to the energy problems of this
country.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Madam President,
how much time do I have?

The PRESIDING OFFICER. Six min-
utes.

Mrs. FEINSTEIN. Madam President,
I would like to respond to the Senator.
I found his comments really quite
amazing. On the one hand, he was say-
ing how generous he was being to Cali-
fornia; on the other hand, he was say-
ing: Tough, if it spikes your cost of
gasoline; tough, if you don’t have
enough refinery capability, that is
your fault. I am for the farmers in the
Midwest, and all the rest of you be
damned.

I don’t appreciate that very much. I
will tell you something: When the price
of gasoline does spike and people are
calling, I will refer them to your office,
Senator, and be happy to do so. We are
being forced to use something we do
not need. It would be one thing if we
needed it to meet clean air standards.
We are being forced to use 2.68 billion
gallons of ethanol we do not need in
California to meet clean air standards.
I resent that.

I resent that the policy of the United
States Senate mandates that we have
to use something we do not need that
is going to cost us more, that is going
to prevent us from getting highway
money and transportation money be-
cause it is going to cut the highway
trust fund by $7 billion.

I resent the fact that I am on the En-
ergy Committee and this bill was not
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even run by the committee; that there
has been no public hearing held on any
part of it. I resent that fact.

I resent the fact that you don’t care
whether my State has the refining ca-
pacity or not to meet this in time. We
have tried to be nice all during this de-
bate, but I resent the fact that this is
a deal cut in secret, when nobody who
is affected adversely has a chance to
weigh in.

I resent the fact that we have no
chance to get experts before a com-
mittee, to say what we do and do not
know about ethanol.

I resent the fact that everybody says
it is just great, when scientists have
said it may have real problems attrib-
uted to it and we cannot even have a
hearing to listen to those problems. I
resent that. I do not think it is good
public policy. It might be good in a po-
litical campaign.

I resent the fact that I had the refin-
ers, the ethanol people and the corn
farmers, in my office for 8 months try-
ing to negotiate something that Cali-
fornia could live with, and then both
Presidential candidates announced
their support of ethanol and the corn
growers reversed and said: Forget you,
we are not going to negotiate with you;
now we can get much more. And the
“much more” has resulted in a tripling
of an additive we do not need.

Senator BOXER and I are standing
here like two lone sheep trying to
make an argument when the deal has
already been cut, when we have never
been consulted. The Senator from New
York, what is she going to do when her
gasoline price spikes—because it is
going to—because we did not have that
opportunity?

I resent that as public policy. I have
every right to. I represent 34.5 million
people, the fifth-largest economic en-
gine on Earth, and we are being told: It
is good for corn farmers, so, you guys,
lay down and take it. I am being told:
Oh, we have a credit trading system.
But the fact of the matter is, if you
really read the fine print: Use it or pay
for it.

I have a problem with that public
policy. And I have every right to stand
on this Senate floor and say I have a
problem with it, and say I think this is
unfair, and say I think it is done in the
dark of night, and say I do not think
anybody who is really affected by it
has been let into that secret, dark
room.

Yes, you have all cut your deal, and
both coasts are going to suffer because
of it.

I talk to Senators who I was sur-
prised were in on the deal. What they
told me was: We had to, or they would
not let us stop using MTBE. We had to,
or they would not let us stop using
MTBE. That is the way public policy is
made.

It is wrong. I am sorry, it is wrong.
We lose today, but guess what, we will
watch this thing. We will watch this
with the eyes of a hawk. You can be
sure we will have more to say about it
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because it is bad public policy. To man-
date States to use something they
don’t need, when they can meet clean
air standards with reformulated fuel
except for a small part of the year, in
a certain market—it is wrong. It is bad
public policy.

Mrs. BOXER. Will my colleague yield
for a question?

Mrs. FEINSTEIN. I will be happy to
yield because my adrenaline will then
drop and my blood pressure will as
well.

Mrs. BOXER. I say to my colleague,
she had every right to exhibit the feel-
ings she did, when we are told on the
floor: Don’t come and tell us about
price increases.

Our State has gone through the pro-
verbial nightmare with electricity
prices because they were manipulated,
because the supply was manipulated,
because there was no transparency, be-
cause a few companies got together and
did it to us. Now we are walking into
this situation because of our colleagues
who have a special interest in this. I
understand it, but don’t stand on the
floor and say: Don’t tell me about price
increases.

Your administration, the administra-
tion in charge, the Bush administra-
tion, has put out a chart. What I want
to ask my colleague is this: Didn’t
Spencer Abraham put out a chart that
showed us that this administration be-
lieves the price of gasoline in Cali-
fornia will go up 9 cents? This is not
something we are making up. Is that
not a fact?

The PRESIDING OFFICER. The time
of the Senator has expired.

Mrs. BOXER. I ask for 30 more sec-
onds so she can respond.

Mr. REID. There is no time.

Mrs. BOXER. May she have 30 sec-
onds to respond to my question, please?

Mr. REID. I object.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Yes. The Senator from Ne-
vada has 22 minutes. I yield 2 minutes
of that to the Senator from Nebraska,
Mr. NELSON.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Madam
President, one of the questions raised
continuously throughout this debate,
and it continues to be a question, is:
Will there be enough volume, will there
be enough production capacity to han-
dle these requirements? Let me refer to
the chart we have here that shows
there are 61 plants today, plants that
are in operation; 14 are under construc-
tion—and they claim 82 percent of ca-
pacity is in production. We can do bet-
ter. Biodiesel is estimated to provide
another 100 million gallons of ethanol
equivalent.

As you begin to see the capacity and
production, you see that we have the
additional capacity in excess of the
production we have at the present
time. So the whole question about
whether or not we will have enough
production, will there be enough eth-
anol, I think should be put to bed.
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The other point that needs to be
made is, will this raise the price of gas-
oline because of the cost of ethanol?
Frankly, by reducing the amount of
gasoline used, because of the additive,
it will drive down the supply of gaso-
line, which I think will also, if you
will—and the use of ethanol as a part
of that—not increase the cost of gaso-
line but will in fact decrease the cost of
gasoline. The evidence really exists
that this is what the marketplace has
been doing over the last 10 to 20 years
in many States across the country.

I can understand the concern that
has been raised. But I think we have to
deal with the facts. If we are going to
deal with concerns, the best way to
deal with them is with facts. I think
the facts have shown capacity, have
shown prices, and haven’t gone up. I
think we can conclude that there will
be enough capacity and that the prices
will not go up as has been suggested.

I yield the floor.

Mr. REID. Madam President, I yield
the final 30 seconds to the Senator
from California.

The PRESIDING OFFICER. The Sen-
ator from California is yielded the final
30 seconds.

Mrs. FEINSTEIN. Madam President,
once again, this is just a very modest
amendment. It delays the implementa-
tion of this mandate by 1 year, until
2005. It gives both coasts of the United
States the opportunity to do what they
need to do to increase refining capac-
ity, to develop the terminals, to de-
velop the truck fleet, and to get ready
for what is going to be a massive infu-
sion of a product that can’t be shipped
by pipe. It has to be shipped by truck
or by rail or by barge.

I hope the Senate will allow us this
additional year to get ready for this
unfortunate mandate.

AMENDMENTS NOS. 3332, 3333, 3370, 3372, 3239, AS
MODIFIED, 3146, AS MODIFIED AND FURTHER
MODIFIED, 3082, 3355, AND 3335
Mr. REID. Madam President, prior to

the vote taking place, there are some

housekeeping matters.

I ask unanimous consent the pending
amendments be temporarily set aside
in order for the following filed amend-
ments to be offered in the order in
which they are listed below. I further
ask unanimous consent that following
the reporting of these amendments
they be set aside in the order offered:

Kyl No. 3332; Kyl No. 3333; Graham
No. 3370; Graham No. 3372; Brownback
No. 3239, as modified; Hagel No. 3146, as
modified, with a further modification
now at the desk; Baucus No. 3082;
Conrad-Smith No. 3355; and Sessions
No. 3335.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments (Nos. 3332, 3333,
3370, 3372, 3239, as modified, 3146, as fur-
ther modified, 3082, 3355, and 3335) are
as follows:

AMENDMENT NO. 3332

(Purpose: To strike the extension of the

credit for producing electricity from wind)

In Division H, on page 4, line 8, strike
““‘Subparagraphs (A) and’” and insert ‘“‘Sub-
paragraph’’.
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AMENDMENT NO. 3333
(Purpose: To strike the provisions relating
to alternative vehicles and fuels incentives)
In Division H, beginning on page 17, line 9,
strike all through page 55, line 6.

AMENDMENT NO. 3370
(Purpose: To strike section 2308 of Division H
(relating to energy tax incentives))
In Division H, (relating to energy tax in-
centives), strike section 2308.

AMENDMENT NO. 3372

(Purpose: To limit the effective dates of the
provisions of Division H (relating to energy
tax incentives))

In Division H, on page 216, after line 21, add
the following:

SEC. .LIMITATION ON EFFECTIVE DATES.
Notwithstanding any other provision of

this division, no provision of nor any amend-

ment made by this division shall take effect
until the date of the enactment of legislation
which raises Federal revenues or reduces

Federal spending sufficient to offset the Fed-

eral budgetary cost of such provisions and

amendments for the 10-fiscal year period be-

ginning on October 1, 2002.

AMENDMENT NO. 3239, AS MODIFIED

Strike all after the title heading and insert
the following:

SEC. 1101. PURPOSE.

The purpose of this title is to establish a
greenhouse gas inventory, reductions reg-
istry, and information system that—

(1) are complete, consistent, transparent,
and accurate;

(2) will create reliable and accurate data
that can be used by public and private enti-
ties to design efficient and effective green-
house gas emission reduction strategies; and

(3) will acknowledge and encourage green-
house gas emission reductions.

SEC. 1102. DEFINITIONS.

In this title:

(1) ADMINISTRATOR.—The term ‘‘Adminis-
trator” means the Administrator of the En-
vironmental Protection Agency.

(2) BASELINE.—The term ‘‘baseline’ means
the historic greenhouse gas emission levels
of an entity, as adjusted upward by the des-
ignated agency to reflect actual reductions
that are verified in accordance with—

(A) regulations promulgated under section
1104(c)(1); and

(B) relevant standards and methods devel-
oped under this title.

(3) DATABASE.—The term ‘‘database”
means the National Greenhouse Gas Data-
base established under section 1104.

(4) DESIGNATED AGENCY.—The term ‘‘des-
ignated agency’’ means a department or
agency to which responsibility for a function
or program is assigned under the memo-
randum of agreement entered into under sec-
tion 1103(a).

(5) DIRECT EMISSIONS.—The term ‘‘direct
emissions’ means greenhouse gas emissions
by an entity from a facility that is owned or
controlled by that entity.

(6) ENTITY.—The term ‘“‘entity’” means—

(A) a person located in the United States;
or

(B) a public or private entity, to the extent
that the entity operates in the TUnited
States.

(7) FAcCILITY.—The term ‘‘facility’’ means—

(A) all buildings, structures, or installa-
tions located on any 1 or more contiguous or
adjacent properties of an entity in the
United States; and

(B) a fleet of 20 or more motor vehicles
under the common control of an entity.

(8) GREENHOUSE GAS.—The term ‘‘green-
house gas’ means—
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(A) carbon dioxide;

(B) methane;

(C) nitrous oxide;

(D) hydrofluorocarbons;

(E) perfluorocarbons;

(F) sulfur hexafluoride; and

(G) any other anthropogenic climate-forc-
ing emissions with significant ascertainable
global warming potential, as—

(i) recommended by the National Academy
of Sciences under section 1107(b)(3); and

(ii) determined in regulations promulgated
under section 1104(c)(1) (or revisions to the
regulations) to be appropriate and prac-
ticable for coverage under this title.

(9) INDIRECT EMISSIONS.—The term ‘‘indi-
rect emissions’”” means greenhouse gas emis-
sions that—

(A) are a result of the activities of an enti-
ty; but

(B)(i) are emitted from a facility owned or
controlled by another entity; and

(ii) are not reported as direct emissions by
the entity the activities of which resulted in
the emissions.

(10) REGISTRY.—The term ‘‘registry’ means
the registry of greenhouse gas emission re-
ductions established as a component of the
database under section 1104(b)(2).

(11) SEQUESTRATION.—

(A) IN GENERAL.—The term ‘‘sequestra-
tion” means the capture, long-term separa-
tion, isolation, or removal of greenhouse
gases from the atmosphere.

(B) INCLUSIONS.—The term ‘‘sequestration’
includes—

(i) soil carbon sequestration;

(ii) agricultural and conservation prac-
tices;

(iii) reforestation;

(iv) forest preservation;

(v) maintenance of an underground res-
ervoir; and

(vi) any other appropriate biological or ge-
ological method of capture, isolation, or re-
moval of greenhouse gases from the atmos-
phere, as determined by the Administrator.
SEC. 1103. ESTABLISHMENT OF MEMORANDUM

OF AGREEMENT.

(a) IN GENERAL.—Not later than 1 year
after the date of enactment of this Act, the
President, acting through the Director of the
Office of National Climate Change Policy,
shall direct the Secretary of Energy, the
Secretary of Commerce, the Secretary of Ag-
riculture, the Secretary of Transportation,
and the Administrator to enter into a memo-
randum of agreement under which those
heads of Federal agencies will—

(1) recognize and maintain statutory and
regulatory authorities, functions, and pro-
grams that—

(A) are established as of the date of enact-
ment of this Act under other law;

(B) provide for the collection of data relat-
ing to greenhouse gas emissions and effects;
and

(C) are necessary for the operation of the
database;

(2)(A) distribute additional responsibilities
and activities identified under this title to
Federal departments or agencies in accord-
ance with the missions and expertise of those
departments and agencies; and

(B) maximize the use of available resources
of those departments and agencies; and

(3) provide for the comprehensive collec-
tion and analysis of data on greenhouse gas
emissions relating to product use (including
the use of fossil fuels and energy-consuming
appliances and vehicles).

(b) MINIMUM REQUIREMENTS.—The memo-
randum of agreement entered into under sub-
section (a) shall, at a minimum, retain the
following functions for the designated agen-
cies:

(1) DEPARTMENT OF ENERGY.—The Sec-
retary of Energy shall be primarily respon-
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sible for developing, maintaining, and
verifying the registry and the emission re-
ductions reported under section 1605(b) of the
Energy Policy Act of 1992 (42 U.S.C. 13385(b)).

(2) DEPARTMENT OF COMMERCE.—The Sec-
retary of Commerce shall be primarily re-
sponsible for the development of—

(A) measurement standards for the moni-
toring of emissions; and

(B) verification technologies and methods
to ensure the maintenance of a consistent
and technically accurate record of emissions,
emission reductions, and atmospheric con-
centrations of greenhouse gases for the data-
base.

(3) ENVIRONMENTAL PROTECTION AGENCY.—
The Administrator shall be primarily respon-
sible for—

(A) emissions monitoring, measurement,
verification, and data collection under this
title and title IV (relating to acid deposition
control) and title VIII of the Clean Air Act
(42 U.S.C. 7651 et seq.), including mobile
source emissions information from imple-
mentation of the corporate average fuel
economy program under chapter 329 of title
49, United States Code; and

(B) responsibilities of the Environmental
Protection Agency relating to completion of
the national inventory for compliance with
the United Nations Framework Convention
on Climate Change, done at New York on
May 9, 1992.

(4) DEPARTMENT OF AGRICULTURE.—The
Secretary of Agriculture shall be primarily
responsible for—

(A) developing measurement techniques
for—

(i) soil carbon sequestration; and

(ii) forest preservation and reforestation
activities; and

(B) providing technical advice relating to
biological carbon sequestration measure-
ment and verification standards for meas-
uring greenhouse gas emission reductions or
offsets.

(¢c) DRAFT MEMORANDUM OF AGREEMENT.—
Not later than 15 months after the date of
enactment of this Act, the President, acting
through the Director of the Office of Na-
tional Climate Change Policy, shall publish
in the Federal Register, and solicit com-
ments on, a draft version of the memo-
randum of agreement described in subsection
(a).
(d) No JUDICIAL REVIEW.—The final version
of the memorandum of agreement shall not
be subject to judicial review.

SEC. 1104. NATIONAL GREENHOUSE GAS DATA-
BASE.

(a) ESTABLISHMENT.—AS soon as prac-
ticable after the date of enactment of this
Act, the designated agencies, in consultation
with the private sector and nongovernmental
organizations, shall jointly establish, oper-
ate, and maintain a database, to be known as
the ‘‘National Greenhouse Gas Database’’, to
collect, verify, and analyze information on
greenhouse gas emissions by entities.

(b) NATIONAL GREENHOUSE GAS DATABASE
COMPONENTS.—The database shall consist
of—

(1) an inventory of greenhouse gas emis-
sions; and

(2) a registry of greenhouse gas emission
reductions.

(c) COMPREHENSIVE SYSTEM.—

(1) IN GENERAL.—Not later than 2 years
after the date of enactment of this Act, the
designated agencies shall jointly promulgate
regulations to implement a comprehensive
system for greenhouse gas emissions report-
ing, inventorying, and reductions registra-
tion.

(2) REQUIREMENTS.—The designated agen-
cies shall ensure, to the maximum extent
practicable, that—

(A) the comprehensive system described in
paragraph (1) is designed to—
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(i) maximize completeness, transparency,
and accuracy of information reported; and

(ii) minimize costs incurred by entities in
measuring and reporting greenhouse gas
emissions; and

(B) the regulations promulgated under
paragraph (1) establish procedures and proto-
cols necessary—

(i) to prevent the reporting of some or all
of the same greenhouse gas emissions or
emission reductions by more than 1 report-
ing entity;

(ii) to provide for corrections to errors in
data submitted to the database;

(iii) to provide for adjustment to data by
reporting entities that have had a significant
organizational change (including mergers,
acquisitions, and divestiture), in order to
maintain comparability among data in the
database over time;

(iv) to provide for adjustments to reflect
new technologies or methods for measuring
or calculating greenhouse gas emissions; and

(v) to account for changes in registration
of ownership of emission reductions result-
ing from a voluntary private transaction be-
tween reporting entities.

(3) BASELINE IDENTIFICATION AND PROTEC-
TION.—Through regulations promulgated
under paragraph (1), the designated agencies
shall develop and implement a system that
provides—

(A) for the provision of unique serial num-
bers to identify the verified emission reduc-
tions made by an entity relative to the base-
line of the entity;

(B) for the tracking of the reductions asso-
ciated with the serial numbers; and

(C) that the reductions may be applied, as
[determined to be appropriate by any Act of]
Congress enacted after the date of enactment
of this Act, toward a Federal requirement
under such an Act that is imposed on the en-
tity for the purpose of reducing greenhouse
gas emissions.

SEC. 1105. GREENHOUSE GAS REDUCTION RE-
PORTING.

(a) IN GENERAL.—An entity that partici-
pates in the registry shall meet the require-
ments described in subsection (b).

(b) REQUIREMENTS.—

(1) IN GENERAL.—The requirements referred
to in subsection (a) are that an entity (other
than an entity described in paragraph (2))
shall—

(A) establish a baseline (including all of
the entity’s greenhouse gas emissions on an
entity-wide basis); and

(B) submit the report described in sub-
section (c)(1).

(2) REQUIREMENTS APPLICABLE TO ENTITIES
ENTERING INTO CERTAIN AGREEMENTS.—An en-
tity that enters into an agreement with a
participant in the registry for the purpose of
a carbon sequestration project shall not be
required to comply with the requirements
specified in paragraph (1) unless that entity
is required to comply with the requirements
by reason of an activity other than the
agreement.

(¢) REPORTS.—

(1) REQUIRED REPORT.—Not later than April
1 of the third calendar year that begins after
the date of enactment of this Act, and not
later than April 1 of each calendar year
thereafter, subject to paragraph (3), an enti-
ty described in subsection (a) shall submit to
each appropriate designated agency a report
that describes, for the preceding calendar
year, the entity-wide greenhouse gas emis-
sions (as reported at the facility level),
including—

(A) the total quantity of each greenhouse
gas emitted, expressed in terms of mass and
in terms of the quantity of carbon dioxide
equivalent;

(B) an estimate of the greenhouse gas
emissions from fossil fuel combusted by
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products manufactured and sold by the enti-
ty in the previous calendar year, determined
over the average lifetime of those products;
and

(C) such other categories of emissions as
the designated agency determines in the reg-
ulations promulgated under section 1104(c)(1)
may be practicable and useful for the pur-
poses of this title, such as—

(i) direct emissions from
sources;

(ii) indirect emissions from imported elec-
tricity, heat, and steam;

(iii) process and fugitive emissions; and

(iv) production or importation of green-
house gases.

(2) VOLUNTARY REPORTING.—An entity de-
scribed in subsection (a) may (along with es-
tablishing a baseline and reporting reduc-
tions under this section)—

(A) submit a report described in paragraph
(1) before the date specified in that para-
graph for the purposes of achieving and
commoditizing greenhouse gas reductions
through use of the registry; and

(B) submit to any designated agency, for
inclusion in the registry, information that
has been verified in accordance with regula-
tions promulgated under section 1104(c)(1)
and that relates to—

(i) with respect to the calendar year pre-
ceding the calendar year in which the infor-
mation is submitted, and with respect to any
greenhouse gas emitted by the entity—

(I) project reductions from facilities owned
or controlled by the reporting entity in the
United States;

(IT) transfers of project reductions to and
from any other entity;

(IIT) project reductions and transfers of
project reductions outside the United States;

(IV) other indirect emissions that are not
required to be reported under paragraph (1);
and

(V) product use phase emissions;

(ii) with respect to greenhouse gas emis-
sion reductions activities of the entity that
have been carried out during or after 1990,
verified in accordance with regulations pro-
mulgated under section 1104(c)(1), and sub-
mitted to 1 or more designated agencies be-
fore the date that is 4 years after the date of
enactment of this Act, any greenhouse gas
emission reductions that have been reported
or submitted by an entity under—

(I) section 1605(b) of the Energy Policy Act
of 1992 (42 U.S.C. 13385(b)); or

(IT) any other Federal or State voluntary
greenhouse gas reduction program; and

(iii) any project or activity for the reduc-
tion of greenhouse gas emissions or seques-
tration of a greenhouse gas that is carried
out by the entity, including a project or ac-
tivity relating to—

(I) fuel switching;

(IT) energy efficiency improvements;

(IIT) use of renewable energy;

(IV) use of combined heat and power sys-
tems;

(V) management of cropland, grassland, or
grazing land;

(VI) a forestry activity that increases for-
est carbon stocks or reduces forest carbon
emissions;

(VII) carbon capture and storage;

(VIII) methane recovery;

(IX) greenhouse gas offset investment; and

(X) any other practice for achieving green-
house gas reductions as recognized by 1 or
more designated agencies.

(3) EXEMPTIONS FROM REPORTING.—

(A) IN GENERAL.—If the Director of the Of-
fice of National Climate Change Policy de-
termines under section 1108(b) that the re-
porting requirements under paragraph (1)
shall apply to all entities (other than enti-
ties exempted by this paragraph), regardless
of participation or nonparticipation in the
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registry, an entity shall be required to sub-
mit reports under paragraph (1) only if, in
any calendar year after the date of enact-
ment of this Act—

(i) the total greenhouse gas emissions of at
least 1 facility owned by the entity exceeds
10,000 metric tons of carbon dioxide equiva-
lent (or such greater quantity as may be es-
tablished by a designated agency by regula-
tion); or

(ii)(I) the total quantity of greenhouse
gases produced, distributed, or imported by
the entity exceeds 10,000 metric tons of car-
bon dioxide equivalent (or such greater quan-
tity as may be established by a designated
agency by regulation); and

(IT) the entity is not a feedlot or other
farming operation (as defined in section 101
of title 11, United States Code).

(B) ENTITIES ALREADY REPORTING.—

(i) IN GENERAL.—An entity that, as of the
date of enactment of this Act, is required to
report carbon dioxide emissions data to a
Federal agency shall not be required to re-re-
port that data for the purposes of this title.

(ii) REVIEW OF PARTICIPATION.—For the pur-
pose of section 1108, emissions reported
under clause (i) shall be considered to be re-
ported by the entity to the registry.

(4) PROVISION OF VERIFICATION INFORMATION
BY REPORTING ENTITIES.—Each entity that
submits a report under this subsection shall
provide information sufficient for each des-
ignated agency to which the report is sub-
mitted to verify, in accordance with meas-
urement and verification methods and stand-
ards developed under section 1106, that the
greenhouse gas report of the reporting
entity—

(A) has been accurately reported; and

(B) in the case of each voluntary report
under paragraph (2), represents—

(i) actual reductions in direct greenhouse
gas emissions—

(I) relative to historic emission levels of
the entity; and

(IT) net of any increases in—

(aa) direct emissions; and

(bb) indirect emissions described in para-
graph (1)(C)(ii); or

(ii) actual increases in net sequestration.

() FAILURE TO SUBMIT REPORT.—AnN entity
that participates or has participated in the
registry and that fails to submit a report re-
quired under this subsection shall be prohib-
ited from including emission reductions re-
ported to the registry in the calculation of
the baseline of the entity in future years.

(6) INDEPENDENT THIRD-PARTY
VERIFICATION.—To meet the requirements of
this section and section 1106, a entity that is
required to submit a report under this sec-
tion may—

(A) obtain
verification; and

(B) present the results of the third-party
verification to each appropriate designated
agency.

(7) AVAILABILITY OF DATA.—

(A) IN GENERAL.—The designated agencies
shall ensure, to the maximum extent prac-
ticable, that information in the database is—

(i) published;

(ii) accessible to the public; and

(iii) made available in electronic format on
the Internet.

(B) EXCEPTION.—Subparagraph (A) shall
not apply in any case in which the des-
ignated agencies determine that publishing
or otherwise making available information
described in that subparagraph poses a risk
to national security.

(8) DATA INFRASTRUCTURE.—The designated
agencies shall ensure, to the maximum ex-
tent practicable, that the database uses, and
is integrated with, Federal, State, and re-
gional greenhouse gas data collection and re-
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porting systems in effect as of the date of en-
actment of this Act.

(9) ADDITIONAL ISSUES TO BE CONSIDERED.—
In promulgating the regulations under sec-
tion 1104(c)(1) and implementing the data-
base, the designated agencies shall take into
consideration a broad range of issues in-
volved in establishing an effective database,
including—

(A) the appropriate units for reporting
each greenhouse gas;

(B) the data and information systems and
measures necessary to identify, track, and
verify greenhouse gas emission reductions in
a manner that will encourage the develop-
ment of private sector trading and ex-
changes;

(C) the greenhouse gas reduction and se-
questration methods and standards applied
in other countries, as applicable or relevant;

(D) the extent to which available fossil
fuels, greenhouse gas emissions, and green-
house gas production and importation data
are adequate to implement the database;

(E) the differences in, and potential
uniqueness of, the facilities, operations, and
business and other relevant practices of per-
sons and entities in the private and public
sectors that may be expected to participate
in the registry; and

(F) the need of the registry to maintain
valid and reliable information on baselines
of entities so that, in the event of any future
action by Congress to require entities, indi-
vidually or collectively, to reduce green-
house gas emissions, Congress will be able—

(i) to take into account that information;
and

(ii) to avoid enacting legislation that pe-
nalizes entities for achieving and reporting
reductions.

(d) ANNUAL REPORT.—The designated agen-
cies shall jointly publish an annual report
that—

(1) describes the total greenhouse gas emis-
sions and emission reductions reported to
the database during the year covered by the
report;

(2) provides entity-by-entity and sector-by-
sector analyses of the emissions and emis-
sion reductions reported;

(3) describes the atmospheric concentra-
tions of greenhouse gases; and

(4) provides a comparison of current and
past atmospheric concentrations of green-
house gases.

SEC. 1106. MEASUREMENT AND VERIFICATION.

(a) STANDARDS.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the des-
ignated agencies shall jointly develop com-
prehensive measurement and verification
methods and standards to ensure a con-
sistent and technically accurate record of
greenhouse gas emissions, emission reduc-
tions, sequestration, and atmospheric con-
centrations for use in the registry.

(2) REQUIREMENTS.—The methods and
standards developed under paragraph (1)
shall address the need for—

(A) standardized measurement and
verification practices for reports made by all
entities participating in the registry, taking
into account—

(i) protocols and standards in use by enti-
ties desiring to participate in the registry as
of the date of development of the methods
and standards under paragraph (1);

(ii) boundary issues, such as leakage and
shifted use;

(iii) avoidance of double counting of green-
house gas emissions and emission reductions;
and

(iv) such other factors as the designated
agencies determine to be appropriate;

(B) measurement and verification of ac-
tions taken to reduce, avoid, or sequester
greenhouse gas emissions;
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(C) in coordination with the Secretary of
Agriculture, measurement of the results of
the use of carbon sequestration and carbon
recapture technologies, including—

(i) organic soil carbon sequestration prac-
tices; and

(ii) forest preservation and reforestation
activities that adequately address the issues
of permanence, leakage, and verification;

(D) such other measurement and
verification standards as the Secretary of
Commerce, the Secretary of Agriculture, the
Administrator, and the Secretary of Energy
determine to be appropriate; and

(E) other factors that, as determined by
the designated agencies, will allow entities
to adequately establish a fair and reliable
measurement and reporting system.

(b) REVIEW AND REVISION.—The designated
agencies shall periodically review, and revise
as necessary, the methods and standards de-
veloped under subsection (a).

(c) PUBLIC PARTICIPATION.—The Secretary
of Commerce shall—

(1) make available to the public for com-
ment, in draft form and for a period of at
least 90 days, the methods and standards de-
veloped under subsection (a); and

(2) after the 90-day period referred to in
paragraph (1), in coordination with the Sec-
retary of Energy, the Secretary of Agri-
culture, and the Administrator, adopt the
methods and standards developed under sub-
section (a) for use in implementing the data-
base.

(d) EXPERTS AND CONSULTANTS.—

(1) IN GENERAL.—The designated agencies
may obtain the services of experts and con-
sultants in the private and nonprofit sectors
in accordance with section 3109 of title 5,
United States Code, in the areas of green-
house gas measurement, certification, and
emission trading.

(2) AVAILABLE ARRANGEMENTS.—In obtain-
ing any service described in paragraph (1),
the designated agencies may use any avail-
able grant, contract, cooperative agreement,
or other arrangement authorized by law.

SEC. 1107. INDEPENDENT REVIEWS.

(a) IN GENERAL.—Not later than 5 years
after the date of enactment of this Act, and
every 3 years thereafter, the Comptroller
General of the United States shall submit to
Congress a report that—

(1) describes the efficacy of the implemen-
tation and operation of the database; and

(2) includes any recommendations for im-
provements to this title and programs car-
ried out under this title—

(A) to achieve a consistent and technically
accurate record of greenhouse gas emissions,
emission reductions, and atmospheric con-
centrations; and

(B) to achieve the purposes of this title.

(b) REVIEW OF SCIENTIFIC METHODS.—The
designated agencies shall enter into an
agreement with the National Academy of
Sciences under which the National Academy
of Sciences shall—

(1) review the scientific methods, assump-
tions, and standards used by the designated
agencies in implementing this title;

(2) not later than 4 years after the date of
enactment of this Act, submit to Congress a
report that describes any recommendations
for improving—

(A) those methods and standards; and

(B) related elements of the programs, and
structure of the database, established by this
title; and

(3) regularly review and update as appro-
priate the list of anthropogenic climate-forc-
ing emissions with significant global warm-
ing potential described in section 1102(8)(G).
SEC. 1108. REVIEW OF PARTICIPATION.

(a) IN GENERAL.—Not later than 5 years
after the date of enactment of this Act, the
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Director of the Office of National Climate
Change Policy shall determine whether the
reports submitted to the registry under sec-
tion 1105(c)(1) represent less than 60 percent
of the national aggregate anthropogenic
greenhouse gas emissions.

(b) INCREASED APPLICABILITY OF REQUIRE-
MENTS.—If the Director of the Office of Na-
tional Climate Change Policy determines
under subsection (a) that less than 60 percent
of the aggregate mnational anthropogenic
greenhouse gas emissions are being reported
to the registry—

(1) the reporting requirements under sec-
tion 1105(c)(1) shall apply to all entities (ex-
cept entities exempted under section
1105(c)(3)), regardless of any participation or
nonparticipation by the entities in the reg-
istry; and

(2) each entity shall submit a report de-
scribed in section 1105(c)(1)—

(A) not later than the earlier of—

(i) April 30 of the calendar year imme-
diately following the year in which the Di-
rector of the Office of National Climate
Change Policy makes the determination
under subsection (a); or

(ii) the date that is 1 year after the date on
which the Director of the Office of National
Climate Change Policy makes the deter-
mination under subsection (a); and

(B) annually thereafter.

(c) RESOLUTION OF DISAPPROVAL.—For the
purposes of this section, the determination
of the Director of the Office of National Cli-
mate Change Policy under subsection (a)
shall be considered to be a major rule (as de-
fined in section 804(2) of title 5, United
States Code) subject to the congressional
disapproval procedure under section 802 of
title 5, United States Code.

SEC. 1109. ENFORCEMENT.

If an entity that is required to report
greenhouse gas emissions under section
1105(c)(1) or 1108 fails to comply with that re-
quirement, the Attorney General may, at the
request of the designated agencies, bring a
civil action in United States district court
against the entity to impose on the entity a
civil penalty of not more than $25,000 for
each day for which the entity fails to comply
with that requirement.

SEC. 1110. REPORT ON STATUTORY CHANGES
AND HARMONIZATION.

Not later than 3 years after the date of en-
actment of this Act, the President shall sub-
mit to Congress a report that describes any
modifications to this title or any other pro-
vision of law that are necessary to improve
the accuracy or operation of the database
and related programs under this title.

SEC. 1111. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as are necessary to carry out this
title.

AMENDMENT NO. 3146, AS FURTHER MODIFIED
(Purpose: To establish a national registry for

accurate and reliable reports of greenhouse

gas emissions, and to further encourage
voluntary reductions in such emissions)

Strike Title XI and insert the following:
TITLE XI—NATIONAL GREENHOUSE GAS

REGISTRY
SEC. 1101. SHORT TITLE.

This title may be cited as the ‘‘National
Climate Registry Initiative of 2002”°.

SEC. 1102. PURPOSE.

The purpose of this title is to establish a
new national greenhouse gas registry—

(1) to further encourage voluntary efforts,
by persons and entities conducting business
and other operations in the United States, to
implement actions, projects and measures
that reduce greenhouse gas emissions;

(2) to encourage such persons and entities
to monitor and voluntarily report green-
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house gas emissions, direct or indirect, from
their facilities, and to the extent prac-
ticable, from other types of sources;

(3) to adopt a procedure and uniform for-
mat for such persons and entities to estab-
lish and report voluntarily greenhouse gas
emission baselines in connection with, and
furtherance of, such reductions;

(4) to provide verification mechanisms to
ensure for participants and the public a high
level of confidence in accuracy and
verifiability of reports made to the national
registry;

(56) to encourage persons and entities,
through voluntary agreement with the Sec-
retary, to report annually greenhouse gas
emissions from their facilities;

(6) to provide to persons or entities that
engage in such voluntary agreements and re-
duce their emissions transferable credits
which, inter alia, shall be available for use
by such persons or entities for any incentive,
market-based, or regulatory programs deter-
mined by the Congress in a future enactment
to be necessary and feasible to reduce the
risk of climate change and its impacts; and

(7) to provide for the registration, transfer
and tracking of the ownership or holding of
such credits for purposes of facilitating vol-
untary trading among persons and entities.
SEC. 1103. DEFINITIONS.

In this title—

(1) “‘person’ means an individual, corpora-
tion, association, joint venture, cooperative,
or partnership;

(2) “entity” means a public person, a Fed-
eral, interstate, State, or local governmental
agency, department, corporation, or other
publicly owned organization;

(3) “‘facility’” means those buildings, struc-
tures, installations, or plants (including
units thereof) that are on contiguous or ad-
jacent land, are under common control of the
same person or entity and are a source of
emissions of greenhouse gases in excess for
emission purposes of a threshold as recog-
nized by the guidelines issued under this
title;

(4) “reductions’” means actions, projects or
measures taken, whether in the TUnited
States or internationally, by a person or en-
tity to reduce, avoid or sequester, directly or
indirectly, emissions of one or more green-
house gases;

(5) ‘‘greenhouse gas’” means—

(A) an anthropogenic gaseous constituent
of the atmosphere (including carbon dioxide,
methane, nitrous oxide, chlorofluorocarbons,
hydrofluorocarbons, perfluorocarbons, sulfur
hexafluoride, and tropospheric ozone) that
absorbs and re-emits infrared radiation and
influences climate; and

(B) an anthropogenic aerosol (such a black
soot) that absorbs solar radiation and influ-
ences climate;

(6) ‘““‘Secretary’ means the Secretary of En-
ergy,

(7) ‘“‘Administrator” means the Adminis-
trator of the Energy Information Adminis-
tration; and

(8) ‘“‘Interagency Task Force’” means the
Interagency Task Force established under
title X of this Act.

SEC. 1104. ESTABLISHMENT.

(a) IN GENERAL.—Not later than 1 year
after the enactment of this title, the Presi-
dent shall, in consultation with the Inter-
agency Task Force, establish a National
Greenhouse Gas Registry to be administered
by the Secretary through the Administrator
in accordance with the applicable provisions
of this title, section 205 of the Department of
Energy Act (42 U.S.C. 7135) and other appli-
cable provisions of that Act (42 U.S.C. 7101,
et seq.).

(b) DESIGNATION.—Upon establishment of
the registry and issuance of the guidelines
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pursuant to this title, such registry shall
thereafter be the depository for the United
States of data on greenhouse gas emissions
and emissions reductions collected from and
reported by persons or entities with facilities
or operations in the United States, pursuant
to the guidelines issued under this title.

(c) PARTICIPATION.—Any person or entity
conducting business or activities in the
United States may, in accordance with the
guidelines established pursuant to this title,
voluntarily report its total emissions levels
and register its certified emissions reduc-
tions with such registry, provided that such
reports—

(1) represent a complete and accurate in-
ventory of emissions from facilities and op-
erations within the United States and any
domestic or international reduction activi-
ties; and

(2) have been verified as accurate by an
independent person certified pursuant to
guidelines developed pursuant to this title,
or other means.

SEC. 1105. IMPLEMENTATION.

(a) GUIDELINES.—Not later than 1 year
after the date of establishment of the reg-
istry pursuant to this title, the Secretary
shall, in consultation with the Interagency
Task Force, issue guidelines establishing
procedures for the administration of the na-
tional registry. Such guidelines shall
include—

(1) means and methods for persons or enti-
ties to determine, quantify, and report by
appropriate and credible means their base-
line emissions levels on an annual basis, tak-
ing into consideration any reports made by
such participants under past Federal pro-
grams;

(2) procedures for the use of an independent
third-party or other effective verification
process for reports on emissions levels and
emissions reductions, using the authorities
available to the Secretary under this and
other provisions of law and taking into ac-
count, to the extent possible, costs, risks,
the voluntary nature of the registry, and
other relevant factors;

(3) a range of reference cases for reporting
of project-based reductions in various sec-
tors, and the inclusion of benchmark and de-
fault methodologies and practices for use as
reference cases for eligible projects;

(4) safeguards to prevent and address re-
porting, inadvertently or otherwise, of some
or all of the same greenhouse gas emissions
or reductions by more than one reporting
person or entity and to make corrections and
adjustments in data where necessary;

(5) procedures and criteria for the review
and registration of ownership or holding of
all or part of any reported and independently
verified emission reduction projects, actions
and measures relative to such reported base-
line emissions level;

(6) measures or a process for providing to
such persons or entities transferable credits
with unique serial numbers for such verified
emission reductions; and

(7) accounting provisions needed to allow
for changes in registration and transfer of
ownership of such credits resulting from a
voluntary private transaction between per-
sons or entities, provided that the Secretary
is notified of any such transfer within 30
days of the transfer having been effected ei-
ther by private contract or market mecha-
nism.

(b) CONSIDERATION.—In developing such
guidelines, the Secretary shall take into
consideration—

(1) the existing guidelines for voluntary
emissions reporting issued under section
1605(b) of the Energy Policy Act of 1992 (42
U.S.C. 13385(b)), experience in applying such
guidelines, and any revisions thereof initi-
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ated by the Secretary pursuant to direction
of the President issued prior to the enact-
ment of this title;

(2) protocols and guidelines developed
under any Federal, State, local, or private
voluntary greenhouse gas emissions report-
ing or reduction programs;

(3) the various differences and potential
uniqueness of the facilities, operations and
business and other relevant practices of per-
sons and entities in the private and public
sectors that may be expected to participate
in the registry;

(4) issues, such as comparability, that are
associated with the reporting of both emis-
sions baselines and reductions from activi-
ties and projects; and

(5) the appropriate level or threshold emis-
sions applicable to a facility or activity of a
person or entity that may be reasonably and
cost effectively identified, measured and re-
ported voluntarily, taking into consideration
different types of facilities and activities and
the de minimis nature of some emissions and
their sources; and

(6) any other consideration the Secretary
may deem appropriate.

(c) EXPERTS AND CONSULTANTS.—The Sec-
retary, and any member of the Interagency
Task Force, may secure the services of ex-
perts and consultants in the private and non-
profit sectors in accordance with the provi-
sions of section 3109 of title 5, United States
Code, in the areas of greenhouse gas meas-
urement, certification, and emissions trad-
ing. In securing such services, any grant,
contract, cooperative agreement, or other
arrangement authorized by law and already
available to the Secretary or the member of
the Interagency Task Force securing such
services may be used.

(d) TRANSFERABILITY OF PRIOR REPORTS.—
Emission reports and reductions that have
been made by a person or entity pursuant to
section 1605(b) of the Energy Policy Act of
1992 (42 U.S.C. 13385(b)) or under other Fed-
eral or State voluntary greenhouse gas re-
duction programs may be independently
verified and registered with the registry
using the same guidelines developed by the
Secretary pursuant to this section.

(e) PuBLIC COMMENT.—The Secretary shall
make such guidelines available in draft form
for public notice and opportunity for com-
ments for a period of at least 90 days, and
thereafter shall adopt them for use in imple-
mentation of the registry established pursu-
ant to this title.

(f) REVIEW AND REVISION.—The Secretary,
through the Interagency Task Force, shall
periodically thereafter review the guidelines
and, as needed, revise them in the same man-
ner as provided for in this section.

SEC. 1106. VOLUNTARY AGREEMENTS.

(a) IN GENERAL.—In furtherance of the pur-
poses of this title, any person or entity, and
the Secretary, may voluntarily enter into an
agreement to provide that—

(1) such person or entity (and successors
thereto) shall report annually to the registry
on emissions and sources of greenhouse gases
from applicable facilities and operations
which generate net emissions above any de
minimis thresholds specified in the guide-
lines issued by the Secretary pursuant to
this title;

(2) such person or entity (and successors
thereto) shall commit to report and partici-
pate in the registry for a period of at least 5
calendar years, provided that such agree-
ments may be renewed by mutual consent;

(3) for purposes of measuring performance
under the agreement, such person or entity
(and successors thereto) shall determine, by
mutual agreement with the Secretary—

(A) pursuant to the guidelines issued under
this title, a baseline emissions level for a
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representative period preceding the effective
date of the agreement; and

(B) emissions reduction goals, taking into
consideration the baseline emissions level
determined under subparagraph (A) and any
relevant economic and operational factors
that may affect such baseline emissions level
over the duration of the agreement; and

(4) for certified emissions reductions made
relative to the baseline emissions level, the
Secretary shall provide, at the request of the
person or entity, transferable credits (with
unique assigned serial numbers) to the per-
son or entity (and successors thereto) which,
inter alia,—

(A) can be used by such person or entity to-
wards meeting emissions reductions goals
set forth under the agreement;

(B) can be transferred to other persons or
entities through a voluntary private trans-
action between persons or entities; or

(C) may be applicable towards any incen-
tive, market-based, or regulatory programs
determined by the Congress in a future en-
actment to be necessary and feasible to re-
duce the risk of climate change and its im-
pacts.

(b) PUBLIC NOTICE AND COMMENT.—At least
30 days before any agreement is final, the
Secretary shall give notice thereof in the
Federal Register and provide an opportunity
for public written comment. After reviewing
such comments, the Secretary may withdraw
the agreement or the parties thereto may
mutually agree to revise it or finalize it
without substantive change. Such agreement
shall be retained in the national registry and
be available to the public.

(c) EMISSIONS IN EXCESS.—In the event that
a person or entity fails to certify that emis-
sions from applicable facilities and oper-
ations are less than the emissions reduction
goals contained in the agreement, such per-
son or entity shall take actions as necessary
to reduce such excess emissions, including—

(1) redemption of transferable credits ac-
quired in previous years if owned by the per-
son or entity;

(2) acquisition of transferable credits from
other persons or entities participating in the
registry through their own agreements; or

(3) the undertaking of additional emissions
reductions activities in subsequent years as
may be determined by agreement with the
Secretary.

(d) No NEW AUTHORITY.—This section shall
not be construed as providing any regulatory
or mandate authority regarding reporting of
such emissions or reductions.

SEC. 1107. MEASUREMENT AND VERIFICATION.

(a) IN GENERAL.—The Secretary of Com-
merce, through the National Institute of
Standards and Technology and in consulta-
tion with the Secretary of Energy, shall de-
velop and propose standards and practices
for accurate measurement and verification
of greenhouse gas emissions reductions. Such
standards and best practices shall address
the need for—

(1) standardized measurement and
verification practices for reports made by all
persons or entities participating in the reg-
istry, taking into account—

(A) existing protocols and standards al-
ready in use by persons or entities desiring
to participate in the registry;

(B) bounda