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These are alarming statistics. To put
a human face on it, let me read some
comments from judges and practi-
tioners.

Ohio Attorney General Betty Mont-
gomery has said that numerous death
penalty appeals before the Sixth Cir-
cuit are experiencing prolonged delays.
For example, the appeal of Michael
Beuke has not been acted on in more
than 2 years, and Clarence Carter has
had a motion pending before the Sixth
Circuit for 3 years.

These are death penalty appeals.

Federal district Judge Robert Holmes
Bell described the Sixth Circuit as in a
“‘crisis’ because of the vacancies. He
added, ‘“We’re having to backfill with
judges from other circuits who are ba-
sically substitutes. You don’t get the
same sense of purpose and continuity
you get with full-fledged court of ap-
peals judges.” Even with ‘‘backfilling,”’
the Sixth Circuit still takes more than
40 percent longer than the national av-
erage to resolve cases.

Cincinnati Attorney Elizabeth
McCord, as of the end of last year, had
been waiting 15 months just to have
oral argument scheduled for her cli-
ent’s appeal in a job discrimination
suit. In the interim, her client died.
According to the Cincinnati Post,
delays like this have become ‘‘com-
monplace’ because vacancies have left
the court ‘‘at half-strength and have
created a serious backlog of cases.”

Mary Jane Trapp, president of the
Ohio Bar Association, said ‘‘Colleagues
of mine who do a lot of Federal work
are continuing to complain (about the
delays). When you don’t have judges
appointed to hear cases, you really are
back to the adage of ‘justice delayed is
justice denied.’”’

The purpose of my discussion is not
to point fingers or to lay blame. My
friend, the chairman—and he is my
friend—knows how warmly I feel about
the way he handled the district court
vacancies in my State. I have repeat-
edly said how much I appreciate his ac-
tions in this regard, and I will continue
to do so.

The point of my discussion is simply
to underscore the problem facing my
constituents in Kentucky and the citi-
zens in the other States in the Sixth
Circuit. I also feel compelled to discuss
this problem because I don’t see any in-
dication of progress.

The President has nominated out-
standing individuals to fill seven of the
eight vacancies on the Sixth Circuit.
And I am hopeful that he will soon fill
that last vacancy. Yet, unfortunately,
no hearings have been scheduled—not a
single one—for any of these seven
nominees, even though two of those
nominees—Jeffrey Sutton and Deborah
Cook, both from Ohio—have been be-
fore the Senate for almost a full year,
and have not even had a hearing.

We are talking about a substantial
amount of time:

John Rogers, from the Common-
wealth of Kentucky, has been waiting
for 119 days.
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Henry Saad, Susan Neilson, and
David McKeage from Michigan have
now been waiting 160 days.

Julia Gibbons from Tennessee has
been waiting for 190 days. And both
Jeffrey Sutton and Deborah Cook from
Ohio have now been waiting 343 days.

We are talking about well-qualified
nominees. For example, Jeffrey Sutton
graduated first in his law school class,
has served as solicitor for the State of
Ohio, and has argued over 20 cases be-
fore the U.S. and State Supreme
Courts. Deborah Cook has been a well-
respected justice on the Ohio Supreme
Court for 8 years.

But the nominee, obviously, I know
best—in fact, the only one I really
know—is Professor John Rogers from
my own State of Kentucky. He has
taught law for almost a quarter of a
century at the University of Kentucky
College of Law. He has twice served in
the Appellate Division of the Depart-
ment of Justice, once as a visiting pro-
fessor.

He has served his country as a lieu-
tenant colonel in the U.S. Army Re-
serves. He was elected to Phi Beta
Kappa at Stanford University during
his junior year. He graduated magna
cum laude from the law school at the
University of Michigan, where he was
elected to the Order of the Coif. He is
clearly an outstanding selection by the
President of the United States.

The Sixth Circuit is in dire need of
the services of the fine lawyers such as
Professor Rogers whom President Bush
has nominated. I hope the Senate can
make some reasonable progress on ac-
commodating the court’s urgent needs
because it is important to remember
when you have a circuit that is 50 per-
cent vacant, this has a direct impact
on litigants. Justice is being delayed
and, therefore, denied in the Sixth Cir-
cuit. That has a direct bearing on the
people who live in Michigan, in Ohio, in
Kentucky, and in Tennessee.

It is still not too late for us to ad-
dress this problem. I hope we will do it
in the coming months because we genu-
inely have a crisis in the courts, and,
particularly, we have a crisis in the
Sixth Circuit.

I yield the floor.

The PRESIDING OFFICER (Mrs.
CARNAHAN). The Senator from Wis-
consin.

———

THE REPORT OF THE ILLINOIS
GOVERNOR’S COMMISSION ON
CAPITAL PUNISHMENT

Mr. FEINGOLD. Madam President, I
rise today to talk about another sig-
nificant milestone in our Nation’s de-
bate on the death penalty. Last week,
our Nation witnessed the 100th inno-
cent person to be freed from death row
in the modern death penalty era—that
is, since the Supreme Court found the
death penalty unconstitutional in 1972.
Number 100 is Ray Krone. Krone spent
10 years in the Arizona prisons for a
murder he did not commit.

Yesterday, our Nation reached an-
other milestone. The Illinois Gov-

April 16, 2002

ernor’s Commission on Capital Punish-
ment released its report on the Illinois
death penalty system. This report de-
tails problems with the administration
of the death penalty in Illinois and
makes dozens of recommendations for
reform. This is actually the first com-
prehensive analysis of a death penalty
system undertaken by a Federal or
State government in the modern death
penalty era.

Governor George Ryan of Illinois
first made history 2 years ago when he
was the first Governor in the Nation to
step forward and place a moratorium
on executions. He recognized that the
death penalty system is plagued with
errors and the risk of executing the in-
nocent. Governor Ryan, who had sup-
ported the death penalty as a State
legislator, realized that the death pen-
alty system was so broken that justice
could no longer be assured. Since rein-
statement of capital punishment in II-
linois in 1977, Illinois had put 12 people
to death. But during this same period,
13 people were exonerated and removed
from death row.

What led to this alarming ratio of 13
exonerations to 12 executions? It was a
number of problems—from incom-
petent counsel, to convictions based on
unreliable testimony of jailhouse in-
formants, to mistaken eyewitness tes-
timony, and, in some cases, police mis-
conduct.

As Governor Ryan said when he sus-
pended executions:

I cannot support a system, which . . . has
proven to be so fraught with error and has
come so close to the ultimate nightmare, the
State’s taking of innocent life.

But we know that it is not just Illi-
nois that has come so close to this ulti-
mate nightmare. One hundred innocent
people nationwide have been released
from death row. Thirteen are in Illi-
nois, but the remaining 87 innocent in-
dividuals were convicted and sent to
death row by justice systems in States
such as Arizona, California, Florida,
Maryland, and Texas.

Governor Ryan did the right thing.
Before signing off on another execution
warrant, he wanted to be sure with
moral certainty that no innocent man
or women would face a lethal injection.
But as he suspended executions, he also
created an independent commission to
review the death penalty in Illinois.
This 14-member, blue ribbon commis-
sion includes our former colleague, and
dear friend Senator Paul Simon; Judge
Frank McGarr; Thomas Sullivan, a
former U.S. Attorney; and Bill Martin,
a former Cook County prosecutor.
Judge William Webster, who has served
our Nation with distinction as the
former Director of the CIA and the
FBI, was a special advisor to the com-
mission.

Two years after its creation, I am
pleased to report that the Governor’s
Commission on Capital Punishment
has completed its work. Both death
penalty supporters and opponents came
together to review the problems in Illi-
nois and have made numerous rec-
ommendations for reform. The people
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of Illinois will not determine how to re-
spond to the commission’s rec-
ommendations.

I want to commend Governor Ryan
for his leadership and the members of
the commission for their dedication
throughout this long process. Their
work is a credit to Illinois and is a
model for the Nation.

While Illinois is the only State that
has suspended executions, it is not the
only State whose death penalty system
is fraught with error. In fact, according
to a Columbia University study, the
overall rate of serious error in the Illi-
nois death penalty system is 2 percent
lower than the national average, which
is 68 percent. In other words, from 1973
to 1995, over two-thirds of death pen-
alty convictions nationwide were re-
versed on appeal based on serious, re-
versible error. That is not just every
once in a while. The experts found that
almost 7 out of 10 death penalty ver-
dicts will be reversed on appeal, and
not for technical reasons, but for sub-
stantive, serious reasons.

In the vast majority of these cases
reversed on appeal, defendants were
found to deserve a sentence less than
death when the errors were cured on
retrial. And 7 percent were found to be
innocent of the crime altogether.

These data show that the same kinds
of grave errors that Governor Ryan saw
in Illinois exist in death penalty sys-
tems across the United States. Incom-
petent counsel, flimsy or unreliable
evidence, and sometimes even prosecu-
torial or police misconduct—all of
these have led to convicting the inno-
cent or, at a minimum, unfair pro-
ceedings. We also know that whether
you live or die sometimes depends on
the color of your skin or where you
live. For example, according to a study
that reviewed capital prosecutions in
Philadelphia from 1983 to 1993, Black
defendants were nearly four times as
likely to receive a death sentence than
non-Black defendants who had com-
mitted similar murders. These errors
and bias in the system are simply
wrong and unjust.

Fortunately, it is not just Governor
Ryan and I who are saying there is
something terribly amiss. A growing
chorus of Americans have come for-
ward to say the death penalty system
is fraught with error.

One of those Americans is Justice
Sandra Day O’Connor. Last summer,
Justice O’Connor expressed her concern
about the risk of executing the inno-
cent. She said:

Unfortunately, as the rate of executions
has increased, problems in the way [in]
which the death penalty has been adminis-
tered have become more apparent.

She also said:

Perhaps most alarming among these is the
fact that if statistics are any indication, the
system may well be allowing some innocent
defendants to be executed.

Madam President, I call on Congress
to heed Justice O’Connor’s warning and
follow the example of the State of Illi-
nois. My bill—a bill that I am working
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with the Senator from New Jersey, Mr.
CORZINE on—is the National Death
Penalty Moratorium Act, and it applies
the Illinois model to the rest of the Na-
tion. My bill would suspend Federal
executions and urge the States to do
the same, while a National Commission
on the Death Penalty reviews the
death penalty systems at the State and
Federal levels. The national commis-
sion would study whether the adminis-
tration of the death penalty is con-
sistent with constitutional principles
of fairness, justice, equality, and due
process.

So, Madam President, I again com-
mend Governor Ryan and the people of
Illinois for their leadership. I recently
had the chance to speak to a gathering
of pro-moratorium supporters in Illi-
nois, the ‘“Land of Lincoln.” I told
them that I believe they are carrying
the mantle of Lincoln. They have given
their full devotion to Lincoln’s call for
freedom and justice throughout the
land. In fact, some might say that the
struggle for fairness in our Nation’s
criminal justice system today is, in
some ways, an unfinished chapter of
the struggle for freedom from slavery
earlier in our Nation’s history.

Madam President, we should follow
the lead of our fellow Americans in the
“Land of Lincoln.” Let us continue
their effort with a nationwide morato-
rium and a reexamination of the ad-
ministration of the death penalty. To
continue the status quo and risk the
execution of another innocent person is
truly unjust and just unconscionable.

I urge my colleagues to join me in
supporting the National Death Penalty
Moratorium Act.

At this point, I yield the floor be-
cause I am pleased to see my colleague
and tremendous ally in this issue, Sen-
ator CORZINE.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

Mr. CORZINE. Madam President, let
me begin by saying how pleased I am to
stand with Senator FEINGOLD, who is a
man of conscience, who has spoken out
for the need for our Nation to examine
the practice and application of the
death penalty. His call for a morato-
rium, as was recently provided in the
State of Illinois by their Governor, I
think is an act of courage and one that
is responsible if we all believe in jus-
tice, the rule of law, and fairness,
which is defining to America.

As I know Senator FEINGOLD out-
lined, yesterday a commission in the
State of Illinois on capital punishment,
appointed by Governor George Ryan,
released its report on the death pen-
alty. The report raises serious concerns
about the fairness of the application of
the death penalty and about whether
justice is being fairly applied. That
commission came back with a number
of very important recommendations
and movement for reform.

In light of that report, I wish to take
this opportunity to truly underscore
the effort Senator FEINGOLD has made
to raise the level of discussion about
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the state of the death penalty as it is
applied nationally. It is critical that
we make sure that the system protects
innocent victims and provides for the
true application of justice as we know
it, making sure fairness and the rule of
law are practiced.

Last week a man named Ray Krone
was released from prison. Mr. Krone
had been convicted of murder. He had
already served 10 years behind bars and
had been sentenced to die. But Mr.
Krone is, and always had been, an inno-
cent man. New DNA evidence proved
that conclusively. He was convicted for
a crime he did not commit. Prosecutors
now admit it. I think the local county
attorney put it: He deserves an apology
from us. That is for sure. To put it
mildly, that is an understatement.

How would any of us feel if we had
been charged, tried, and convicted by a
jury of our peers for a crime we didn’t
commit and then, to top it off, sen-
tenced to die? Ray Krone knows what
that feels like and, unfortunately, he is
not alone. In fact, he was the one-hun-
dredth person, since we reinstated the
practice of the death penalty in this
Nation, to be released from death row
in the United States, with post-trial
proof of the individual’s innocence.
These 100 innocent people have experi-
enced nothing short of living hell. And
the outrageous injustice of their con-
victions and their sentences should be
a wake-up call for all of us.

I take second place to no one in my
determination to fight the scourge of
crime. As part of that effort, I believe
we need to be very tough on violent
criminals, including imposing long sen-
tences and the potential for no oppor-
tunity for parole. But while we get
tough on crime, we also need to recog-
nize that our criminal justice system
makes mistakes—sometimes very seri-
ous mistakes. Until recently, it was
virtually impossible to know when in-
nocent people were wrongfully con-
victed. But today, with the advent of
DNA technology, it is far less likely to
occur if we let the evidence come to
light.

Why are innocent people convicted
and sentenced to death? To a large ex-
tent, it is because our criminal justice
system has some systemic flaws and,
frankly, some biases as well, in how it
is applied.

Capital defendants are more likely in
some parts of our country to be subject
to the death penalty than others, and
they certainly would give at least the
appearance of some racial prejudice ad-
ministered there.

Capital defendants often have law-
yers who do a terrible job. Frankly,
there are instances where people have
shown up inebriated and unable to
carry out their functions in court.
Sometimes their failures are simply as
a result of carelessness, or lack of prep-
aration, or inexperience, or a failure to
find and interview key witnesses, a
failure to thoroughly read the case law,
and a failure to object to unreliable
evidence. They make a variety of mis-
takes.
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I don’t say this to criticize all de-
fense attorneys. We accept that most
of them try to do a good job. But in
many cases where people do not have
the economic resources to access the
kind of talent necessary to defend
them, they may be outgunned in a
court of law. Even if they worked 24
hours a day, 7 days a week, they may
just be overwhelmed by the resources
they are fighting against.

Ineffective assistance of counsel is
just one reason why innocent people
find themselves on death row. Some-
times eyewitnesses make honest mis-
takes. Sometimes witnesses give false
testimony to protect their own hide,
such as jailhouse informants seeking
reduced sentences. Sometimes prosecu-
tors engage in misconduct by with-
holding evidence that could help the
defendant’s case and not following the
rule of law, which is what we are all ex-
pected to do. Any of these factors can
lead to a wrongful conviction. And now
we have 100 examples of the cir-
cumstances that can provide for that
reality.

A system that wrongly sends 100 peo-
ple to death row can be called a lot of
things, but ‘“‘fair’” and ‘“‘equitable’ and
“‘just” are not among them. In fact,
our criminal justice system is badly
broken, in my view. Before we send any
more innocent people to death row, we
need to fix it. That was clearly the con-
clusion reached by the commission of
distinguished experts appointed by
Governor Ryan. The Ryan commission
was in charge of examining how the
death penalty system is working in II-
linois. But its conclusions, no doubt,
are applicable to the Nation as a whole.

The commissioners were unanimous
in agreeing that the death penalty had
been applied too often and that the sys-
tem is in need of reform. I think there
were 13 overturned death penalty con-
victions in Illinois out of the total of 25
before the commission went to work.
Clearly, there were problems in Illinois
and the Governor should be com-
mended for recognizing that and mov-
ing forward.

Now we need to do that as a nation.
That commission called for a broad
range of specific changes. These in-
clude video taping the questioning of
capital suspects in a police facility,
barring capital punishment based ex-
clusively on the testimony of single
witnesses—particularly witnesses who
are jailhouse convicts—eliminating the
death penalty for people who are men-
tally retarded, and requiring trial
judges to agree with the jury about the
imposition of a death sentence.

I hope all of my colleagues will take
a look at the Ryan commission’s report
and think hard about the need to re-
form our criminal justice system, to
think about the fairness that is funda-
mental to what America is about.
Make no mistake, it is an enormous in-
justice when the death penalty is im-
posed based on false information.

Innocent people have been sent to
death row and there will be more if we
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don’t actually take up this charge of
reviewing how we got to this conclu-
sion. We have a moral obligation to do
something about this.

I have joined with Senator FEIN-
coLD—and I am proud to do so—in co-
sponsoring legislation to establish a
moratorium on all Federal executions
until a commission, much similar to
the Ryan commission, can be estab-
lished to review the death penalty for
our Nation and impose meaningful re-
forms that give the public a greater
sense that we have a fair and just sys-
tem being applied to all Americans.

This would not lead to the release of
any convicted criminals or threaten
public safety in any way. It would sim-
ply ensure innocent people are not put
to death and that the principles we be-
lieve in—fairness and rule of law—
apply.

I urge my colleagues to support this
legislation. Again, I express my sincere
appreciation for the leadership of Sen-
ator FEINGOLD in this critically impor-
tant matter.

I thank the Chair. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mrs. CLINTON. Madam President, I
commend my colleague from New Jer-
sey and my colleague from Wisconsin
for raising this very important issue. It
deserves the attention of every Amer-
ican, not just those who serve in this
body.

————

ENHANCED BORDER SECURITY
AND VISA ENTRY REFORM ACT

Mrs. CLINTON. Madam President,
today I rise to address the importance
of another critical issue, and that is
the Enhanced Border Security and Visa
Entry Reform Act of 2001. I believe this
measure needs to be passed as soon as
possible.

Why? Perhaps I speak from a some-
what parochial perspective, but rep-
resenting New York, which is one of
our border States, gives me a firsthand
view and understanding of the chal-
lenges we face in trying to make our
northern border as safe and secure as
possible.

The nearly 4,000-mile-long U.S. bor-
der with Canada is about twice the
length of the U.S. border with Mexico,
but until very recently it has received
but a fraction of the resources avail-
able for border security.

According to a July 2001 report from
the Justice Department’s Bureau of
Justice Statistics, fewer than 4 percent
of all the Border Patrol agents work
along the northern border.

Of course, until recently, we did not
have to worry too much about our
northern border. It has historically
been the longest, most peaceful border
in the entire world. Certainly, New
York has a great stake in having a
peaceful border, one that goods and
people can cross easily because there is
so much traffic between our two coun-
tries that goes through our heavily
trafficked crossings, places particu-
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larly like Plattsburgh and Buffalo, but
also other places—Niagra Falls,
Messina—and all of the communities
along New York’s Canadian border are
deeply concerned about how that bor-
der is protected and managed.

For too long, that has not been a con-
cern, but now we know it is, and the
Federal Government has to step up to
provide permanent, long-term protec-
tion.

Homeland security begins with bor-
der security. That is why I strongly
support this bill and am an original co-
sponsor. It is also why last October,
after the terrible attacks of September
11, I wrote to Director Ridge asking
that he create a position within the Of-
fice of Homeland Security devoted to
our northern border and all the issues
with Canada about which we are con-
cerned to centralize those issues so
there would be one person to whom we
could go to deal with our various con-
cerns. This legislation attempts to
begin to address these concerns.

What does it do? First, it authorizes
funding for this year and the next 4
years for an additional 200 INS inspec-
tors and 200 INS investigators over the
amount already authorized in the ter-
rorism bill for the next 5 years. In-
creased funding is also authorized for
training facilities and security-related
technologies for INS agents.

Second, it enhances information
sharing. It contains provisions that
concern how we get information that is
critical to law enforcement available
to all the Federal agencies and State
and local law enforcement personnel
who need to know what should be done
to protect us and apprehend any viola-
tors. The INS, the Border Patrol, the
Customs agents, the FBI—all of us
need to have better cooperation.

In October of last year, I also intro-
duced a bill, along with my colleagues,
Senators SCHUMER, LEAHY, and HATCH,
that authorizes and encourages Federal
intelligence agencies to share relevant
information with State and local offi-
cials whenever appropriate. It is impor-
tant, if something is known in one Fed-
eral agency that could affect residents
of Niagra Falls, that information be
shared in a timely manner.

This reform act directs Federal law
enforcement and intelligence agencies
to share information with the INS and
the State Department about the admis-
sibility and deportation of non-U.S.
citizens.

It also calls upon the President to re-
port regarding admission- and deporta-
tion-related law enforcement and intel-
ligence information needed by the INS
and the Department of State to develop
a formal information sharing plan.

Third, it addresses the issue of what
is called ‘‘interoperability’ of the INS
systems. That is a long word which de-
scribes that sometimes the right hand
of INS does not know what the left
hand or the left foot is doing. That is
why we ended up with this absurd situ-
ation in which the INS issued a visa for
Mohamed Atta months after he piloted
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