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doing would be understood and sup-
posedly intended by those who sup-
ported it.

Instead, we are being asked here on
very short notice, without the kind of
debate we need, to regulate in a way
that is not necessary one section of our
economy—the energy and the minerals
transactions related to derivatives.

Again, if the argument is going to be
made that we need to protect investors
in America, it is hard to see that be-
cause these are not investor trans-
actions; they are transactions between
highly sophisticated individuals. If it is
true that derivatives are somehow a
threat to the investor community and
the safety of the investments of the
American public is at risk because of
something wrong with the way we
manage derivatives, then why don’t we
cover all commodities? As I said ear-
lier, it seems to me the question of how
we regulate Treasury bonds or foreign
exchange or interest rates or other fi-
nancial transactions is every bit as im-
portant to the American investor as is
the question of how we regulate min-
erals or how we regulate energy trans-
actions.

I know in today’s climate, with the
Enron collapse and with the energy
troubles we faced a few years ago in
California, there are those who want to
look at every aspect of financial and
other transactions relating to energy
and see if there is some way we can im-
prove it. But I suggest it does not nec-
essarily mean that more regulation
and more government bureaucracy is
the best way to solve these problems,
particularly when you have the Sec-
retary of the Treasury and the Chair-
man of the Federal Reserve telling us
we have to have the kind of resiliency
in our economy that derivatives pro-
vide to us.

In conclusion, I believe the bottom
line is that each side can point to those
who support their positions and those
who oppose them. Each side can come
up with arguments about why what we
are doing now is or is not working. But
no side can say we have the back-
ground information necessary to make
this decision, because we have not had
the kind of hearings and congressional
evaluation of this issue we should have
had.

Because of that, I stand firmly op-
posed to the amendment. I believe ulti-
mately the American people will be
much better served if we do our jobs in
the Senate the way our procedures are
set up to do them. The procedures and
the policies of the Senate have been es-
tablished to make very clear that we
can have the time to evaluate issues
such as this and do the study necessary
to have good, solid support.

I also believe, as has been indicated
by those who debate here, if we went
through that process I have sug-
gested—having a study and then fur-
ther congressional evaluation and then
maybe propose legislation—we would
probably have much more support for
whatever came forth, if anything. We
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would build the collaboration, we
would build the consensus, and we
would come forward, because the one
thing that there has been agreement on
today is that nobody wants to have the
problems we saw occur in California.

Nobody wants to see any kind of
fraud or abuse from financial trans-
actions or derivatives transactions. Ev-
erybody is willing to make sure that
antifraud provisions and price protec-
tion provisions and the recordkeeping
provisions are adequately available for
derivatives transactions as necessary,
so that we do not cause or increase any
risk of problems in the economy.

If we will follow the procedures and
the processes of the Senate, let this
matter be handled by the committee of
jurisdiction, which I believe is prob-
ably the Agriculture Committee, and
then let other related committees han-
dle their parts of it, with studies in
support from the private sector and
from our regulating agencies, I believe
we can get the information necessary
for us to do a good job, build consensus,
and come forward with a solution that
can be broadly supported on both sides
of the aisle.

I thank the Chair very much for this
time.

———

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
having arrived, the Senate will now
stand in recess until the hour of 2:15
p.m.

Thereupon, the Senate, at 12:31 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mrs. CINTON).

———

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—Continued

AMENDMENT NO. 2989, AS MODIFIED

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Madam President, I rise
again, as I did a week ago when we de-
bated derivatives, in opposition to the
derivatives amendment. It offers no so-
lutions to problems that caused either
Enron or the California energy crisis.
In fact, the amendment we have is a so-
lution looking for a problem.

I am glad we have had a little time to
study the amendment further because
we have asked a number of regulators
what their position is regarding the ad-
ditional regulation of this relatively
new form of business. We have heard
from two regulators who have jurisdic-
tion over the trading markets. They
both have come back with the same re-
sponse: This is not needed at this time.

CFTC Chairman Newsome has said:

This amendment would rescind significant
advances brought about by the Commodity
Futures Modernization Act.

In response to a letter I sent to the
Securities and Exchange Commission,
Chairman Pitt responded:
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The Securities and Exchange Commission
believes this legislative change is premature
at this time.

This amendment will disrupt a mar-
ket that is working efficiently and pro-
viding important tools for energy com-
panies. For instance, this amendment
would require new capital require-
ments on electronic trading exchanges,
even if they simply match buyers and
sellers. These exchanges bear no risk
associated with trading but this legis-
lation could provide additional new
taxes.

This amendment also provides new
regulation on metals. I don’t know of
anyone who can point to how metals
had anything to do with Enron or the
California energy crisis. The regu-
latory model for metals has offered no
problems. In fact, if you take a look at
the derivatives market, there isn’t a
problem with any of the markets. I will
speak about that in a moment.

Yet the supporters of this amend-
ment believe we should quickly enact
some new form of regulation to oversee
the metals market. Enron was not
caused by the trading of energy deriva-
tives. As I said last week, Enron was
not an energy trading problem. Enron
was not an accounting problem. Enron
was a fraud problem.

In fact, when the Chairman of the
Federal Reserve, Alan Greenspan, was
asked at a Senate Banking Committee
hearing whether a nexus existed be-
tween energy derivatives trading and
the collapse of Enron, he responded
that ‘‘he hadn’t seen anything’”’ that
would indicate that.

Why are we rushing to regulate an
emerging business when the collapse of
Enron was likely caused by potentially
illegal acts by executives and, further-
more, that the collapse of Enron did
not cause a blip on the scope of deriva-
tives trading?

I know this is something everybody
uses on a daily basis. In the example 1
gave a week ago, I cited some examples
of things that might help to under-
stand derivatives trading. I will not go
into that again. I am kidding about
this being something that everybody
works with on a daily basis. In fact, we
have been taking some classes in my
office on how to spell ‘‘derivatives.” It
isn’t a common, ordinary thing, but it
is a new market that we have looked at
extensively, held hearings on, and have
done work on in the past through the
regular channels. Again, there was not
a blip in that system when Enron went
down.

We recently passed the Commodities
Futures Modernization Act. Most of us
in the Senate worked on this legisla-
tion extensively.

This legislation examined the regula-
tion of energy derivatives. This legisla-
tion was debated at public hearings. It
was negotiated. It was drafted over a
significant period of time with full par-
ticipation and input from members of
the Clinton administration and the
committees of jurisdiction. What
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emerged was the proper amount of reg-
ulatory oversight for the trading of en-
ergy derivatives.

I also wish to comment on a letter
sent to Senator LOTT by Secretary of
the Treasury O’Neill and Chairman
Greenspan. In it they write:

We urge Congress to defer action on Sen-
ator Feinstein’s proposal until the appro-
priate committees of jurisdiction have a
chance to hold hearings on the amendment
and carefully vet the language through the
normal committee processes.

We know from history that hearings
can make a difference on a bill, that
working it through the committee
process allows a lot more flexibility in
actually working an issue and bringing
it to light on the Senate floor, without
some of the difficulties we have had on
this particular amendment, which has
been in the negotiation stage for about
a week and a half. But the floor oper-
ation does not allow the kind of flexi-
bility that could correct problems and
lead to good legislation.

Madam President, this is all we are
asking. I haven’t heard anyone say we
should not examine the issue. However,
we should address it through the nor-
mal legislative process so we could
learn exactly the ramifications of the
amendment. I don’t believe anybody
has come to the floor and given us a
thorough accounting of what would
happen to the energy trading markets,
the swap markets, or the metal mar-
kets if this law were enacted tomor-
row.

We all want to solve the problems
posed to us by Enron and the California
energy crisis. But this amendment will
not solve those problems. This amend-
ment may add to those problems. Once
again, I ask Members to oppose this
amendment.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, at ap-
proximately 3 o’clock today, Senator
KyL is going to come to offer his
amendment dealing with renewables. 1
spoke with Senator KYL. He says the
debate on that should take some time.
He did not say how much time. It may
take a matter of hours. What we would
do at that time is move off the Fein-
stein amendment. I have spoken with
her.

With respect to the matter relating
to the second-degree amendment Sen-
ator LOTT offered dealing with judges,
there will be an arrangement made
that we could vote on his amendment
and perhaps side by side tomorrow.

I hope anyone wishing to speak on
derivatives will come and do that as
soon as possible. I understand Senator
BOXER wishes to do that at this time.
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We will get into what I think is a very
important debate dealing with Senator
KyL’s amendment on renewables at ap-
proximately 3 o’clock.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Madam President, what
is the pending business?

The PRESIDING OFFICER. The Lott
second-degree amendment to the Fein-
stein derivatives amendment.

Mrs. BOXER. Madam President, I
rise to speak in behalf of the Feinstein
derivatives amendment which I think
is a very important amendment for us
to adopt.

Senator FEINSTEIN’s amendment, of
which I am a cosponsor, narrows a gap
in the oversight of the energy market.
It is very simple. It would require the
Commodity Futures Trading Commis-
sion to regulate the energy derivatives
market.

We all know that derivatives are very

complicated, and I know Senator FEIN-
STEIN has spent a good deal of time
educating the Senate on derivatives.
The point is very clear. It used to be
that the energy derivatives market was
regulated by the CFTC. It is the way it
used to be, and it is the way it should
be.
The CFTC should have the ability to
obtain information critical to market
oversight and to make market infor-
mation public if the CFTC determines
that it is, in fact, in the public interest
to do so.

Senator FEINSTEIN has gained the
support of the New York Mercantile
Exchange and various consumer orga-
nizations. I have to say, as someone
who has long fought for the rights of
consumers, this amendment is crucial
for consumers. We know in California
what can happen when energy markets
go secret and you do not know what is
happening, except one day you wake up
and find you cannot afford to heat or
air-condition your house, and if you
are a business, you can no longer afford
to pay the energy bill.

I have to say from my heart that if
the Senate walks away from this
amendment, then it is giving a message
to the country that we do not care
much about this whole Enron scandal.
Enron worked very hard to change reg-
ulations and laws to remove all govern-
ment oversight. In my home State,
they actually were under no oversight
at all. One of the places there was over-
sight was the derivatives market under
the Commodity Futures Trading Com-
mission, and that was changed. There-
fore, there was no oversight, and there
was no way to ensure that the market
was transparent—in other words, you
could see the various transactions that
led to the final energy bill—and it al-
lowed, after they got out of the CFTC,
for this online trading to go on in se-
cret.

Clearly, in my opinion, Enron manip-
ulated the electricity market for one
reason, and one can explain it in one
word: secrecy. They operated in se-
crecy. There was only one agency to
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mind the store, the Federal Energy
Regulatory Commission.

This administration was wined and
dined by Enron, and they did nothing
to help California—zero, nothing—for
almost a whole year. We saw the big-
gest transfer of wealth from ordinary
working people to these energy compa-
nies. Enron had a methodical plan to
free itself of any and all Government
oversight so they could cooperate in se-
cret and trade up the price of energy in
secret through financial arrangements,
including derivatives.

Senator FEINSTEIN has a very good
amendment that will restore trans-
parency to these sales. That is why I
am very proud to support it, and that
is why I say to you that it will be the
first test vote on whether we learned
anything from this Enron scandal, and
more than that, are we willing to do
something about the problems that led
to the whole crisis in California.

In 1992, Enron worked to remove en-
ergy derivative contracts from Govern-
ment regulations. This resulted in
Enron being able to hide information
about individual trades from Govern-
ment oversight. That is why Senator
FEINSTEIN has written this amendment.
Let’s go back, she says, to the days
when there was oversight over these
online trades.

Once the contracts were outside Gov-
ernment oversight, Enron lobbied Con-
gress to remove the trading itself from
Government regulation, and in 2000,
Enron was successful and was allowed
to create an unregulated subsidiary
that could buy and sell electricity, nat-
ural gas, and other energy commodities
in huge volumes without any Govern-
ment oversight.

As I said, we know what happened.
The prices soared in my home State.
My State suffered a devastating eco-
nomic crisis. I have a chart that shows
the demand went up in that 1 year that
Enron got out of any oversight 4 per-
cent; energy prices in toto went up 266
percent.

I will never forget meeting with Vice
President CHENEY after trying des-
perately to get a meeting with him—
this goes for me, Senator FEINSTEIN,
and other Members of the California
congressional delegation. Do you know
what he said to us? We told him to look
at the prices: How can we sustain this?
All of California spent $7.4 billion on
energy in 1999, and then in 2000 when
Enron got out of oversight, it shot up
to $27 billion? How can we sustain it?
He looked at us and said with a
straight face: You are using too much
energy.

I say again to the Vice President and
anyone who happens to be watching,
California on a per capita basis is the
most energy efficient State in the
Union. We use less energy than any
other State.

We are a model in that regard. We
have 34 million people plus, but on an
individual basis we use less.

Our energy went up by only 4 percent
and our prices went up by 266 percent,
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and one of the reasons for this is Enron
was allowed to trade online in secret.
They sold the same energy over and
over, sometimes, they say, as many as
14 and 15 times before it got to the con-
sumer.

No oversight. People can make the
argument that deregulation every-
where is a wonderful thing, and I am
willing to listen to it, but I have to
say, when it comes to a commodity
that people need to live, they need it to
heat their homes; they need it in hos-
pitals to make sure an operation will
not be terminated in the middle of it
because of the loss of energy.

The Chair was talking about how
many proud farmers are in her State. I
say to the Chair, in my State I went to
a meeting in the central valley—and
the Chair has been there, I know—
where they have all kinds of farming.
One of the big industries is the poultry
industry. They were so fearful that the
refrigeration would go out and this
poultry would spoil, some of it would
make people sick, or they would have
to throw it out.

The bottom line is, energy is not a
luxury, it is a requirement. So when we
go ahead and take the whole energy
area outside of any type of reasonable
regulation, we are setting up a horror
story for people. I can truly say, we
went through that and I want to spare
that from happening in the State of the
Chair—the Senator from New York has
already gone through enough trauma
for any Senator—and I want to stop it
from happening anywhere in this great
country of ours. The first test case is
the Feinstein amendment to restore
some type of oversight to this online
trading.

There is a gentleman from San
Marcos, CA, who wrote to President
Bush. He sent me a copy. This was dur-
ing the electricity crisis. He said:

I am a father and a husband in a single in-
come family. My wife and I very carefully
planned our family economics in order to
give our daughter the benefits of having a
full-time parent at home. We are currently
spending money on electricity bills that
should be going into family investments for
college or retirement planning.

This gentleman was so right. What
happened was no regulation, the ability
for Enron and others to completely ma-
nipulate the market. Senator FEIN-
STEIN’s amendment, which has been
second-degreed by a whole different
subject about judges—and I am all for
voting on that, but it should not have
been done to this. We need a clean vote
on her amendment to restore some
sense of transparency and honesty to
the electricity business.

This is another story I read about in
the San Diego Union-Tribune when we
were having our troubles. There is a
pizza store called Big Top Pizza where
the electricity bill went from $200 to
$646—a 223-percent increase. It kind of
mirrors what happened to my State.
That happened in 1 month. Imagine as
a business person seeing that kind of
increase. I also read about a florist

CONGRESSIONAL RECORD — SENATE

where their electricity bill went up 135
percent.

When we talk about these things,
they may not sound as though they are
so related to the amendment. The
amendment talks about making sure
we have an electricity business we can
monitor to make sure it is fair and just
and we do not have unjust and unrea-
sonable prices. If we cannot see
through this system—which is cur-
rently the case because no one is moni-
toring it—this is going to happen
again. It is going to happen to other
good people in other States.

In closing, I cannot say enough about
how much I thank Senator FEINSTEIN
for coming to the Senate with this
amendment. What she is doing is look-
ing at our experience in California and
saying, how can we do something quite
simple, which we always did before,
which is to make sure we do not have
people facing this type of escalation in
costs, manipulation of prices, all done
in secret, nobody looking over their
shoulder, and who pays the price? The
good American people and the good
consumers of this country.

I hope we will have an outstanding
vote in favor of the Feinstein amend-
ment, and I hope we can begin then to
attack the basic causes of what hap-
pened in my State—an unregulated in-
dustry, out of control, insider trading
going on by the people at the top with-
out one care in the world for the share-
holders, for the consumers, and for the
people.

Jeffrey Skilling, the CEO of Enron,
made a ‘‘joke” about California which
was: California and the Titanic are
very much alike. The one difference is
at least the Titanic went down with its
lights on. That was supposed to be a
humorous joke.

The bottom line is Enron turned out
to be the Titanic, and if we do not
learn lessons and if we do not move
now to correct what happened, I do not
know why we are here. That is how
strongly I feel.

I yield the floor.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. DORGAN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Madam President, my
understanding is we are awaiting mid-
afternoon for an amendment that will
be offered, we are told, by Senator KYL.
I should not speak for him, but I am
told the amendment will strike the re-
newable portfolio standard in its en-
tirety.

What is the renewable portfolio
standard? To some, when we talk about
an energy policy, debate on that term
sounds like a foreign language—a re-
newable portfolio standard. It means
an attempt by this country to develop
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different approaches, using renewable,
limitless supplies of energy to produce
electricity in our country.

There are some who despair this en-
ergy bill that is designed to try to take
us into a new day and a new approach
to energy policy, does not have the
CAFE standard that was voted on last
week. Some are concerned about that.
Frankly, with or without the CAFE
standard, this piece of legislation does
include some significant areas of im-
provement in dealing with the effi-
ciency of the transportation sector. It
does, for example, provide very signifi-
cant financial inducements for people
to buy automobiles that have new
sources of power: fuel cell automobiles,
hybrid automobiles, and others. We
recognize that if you are going to deal
with this country’s energy problem,
you have to deal with efficiency of the
energy used in transportation. That is
true. I understand that. There are
many ways to do that.

Remaining in this bill are important
provisions, including significant tax
benefits to consumers with which they
can purchase a car that meets certain
specifications, or a vehicle that meets
certain specifications with respect to
gas mileage, the kind of power train it
has, and other issues. So while some
despair about the vote we had last
week, let me say there remain in the
bill significant areas of efficiency deal-
ing with transportation.

But that is not the issue now. The
issue is a renewable portfolio standard
with respect to the production of elec-
tricity. The question for all of us has
always been, when we debate energy on
the floor of the Senate, will we develop
new policies? Will we really turn a cor-
ner or will we simply repeat the debate
we had a quarter of a century ago and
beef it up just a little bit so we can de-
bate it again a quarter of a century
from now?

Will our policy simply be yesterday
forever? Is that our policy? It is that
just to dig and drill and dig and drill
represents our policy for the next 25
years?

Look, I support digging and drilling,
provided it is done in an environ-
mentally acceptable way. We must
produce new energy. We must and will
produce new o0il and natural gas and
use coal. We must do that because we
cannot solve our energy problem with-
out producing more, but we must do it
also in a way that is environmentally
acceptable.

As we transition toward more pro-
duction and more efficiency and more
conservation, we also must, then, turn
to this other issue of trying to find new
sources of energy so we do not just rely
on digging and drilling: new sources of
energy such as wind energy, biomass,
solar energy, geothermal, and more.

When we produce electricity in this
country, there are several ways for us
to do it. We have in the past tradition-
ally mined coal and used coal in power
plants to produce electricity and move
that electricity over a series of trans-
mission wires to places in America
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where it is needed. Other plants use
natural gas as the principal fuel. But
there are other ways to produce elec-
tricity.

We now have newer technology—wind
turbines. Those wind turbines have the
capability, with much more effective-
ness, to take that energy from the air
and, through those turbines, create
electricity. That electricity can be
moved around the country where it is
needed.

Likewise, with solar energy, geo-
thermal energy, biomass—we also can
produce electricity using renewable
and limitless supplies of energy.

We must, when this bill leaves the
Senate, have a renewable portfolio
standard that is reasonably aggressive,
and one that is workable. The renew-
able portfolio standard of 10 percent is
one that we agreed to, generally speak-
ing, when we wrote the bill earlier.
Some have talked about 20 percent,
which others have said is too aggres-
sive. There are still others in our
Chamber who say there should be no
renewable portfolio standard, there
should be no standard by which we
achieve more in limitless and renew-
able sources of energy for the produc-
tion of electricity.

I could not disagree more with that
position. For us to write an energy bill
in the Senate and say, let’s just keep
producing electricity the same old way,
let’s not really have any changes, let’s
not stretch ourselves, let’s not turn the
corner with respect to energy supply, I
think is not a step forward at all. That
is not new policy. That is, as I said,
yesterday forever. We will not be here
in most cases, 25 years from now, some-
one will have a new idea for a new en-
ergy policy. It will be digging more and
drilling more.

That is not new, and it does not re-
solve our issues in the long term that
are so important for this country.

September 11 described for all of us
the fact that this is a pretty uncertain
and dangerous world in some respects.
We have talked a great deal since Sep-
tember 11 about national security.
Madmen, sick, twisted, demented peo-
ple who live in caves in Afghanistan,
plot the murder of thousands of inno-
cent Americans in America’s cities. So
we talk about national security and we
prosecute a war against terrorism and
we talk about homeland security and it
is all very important. But there is an-
other part of national security that is
also very important. That is the secu-
rity or the lack of it that comes with
the need to get 57 percent of our oil,
our energy supplies of oil and natural
gas from abroad—most of which come
from Saudi Arabia and Kuwait, in one
of the most unsettled regions of the
world.

Connecting our country’s need for oil
to a supply from a region that is so un-
stable and so uncertain is not a smart
policy for this country. We have
ratcheted this up to almost 60 percent
of our energy supply coming from
abroad—most of it coming from a re-
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gion that is a very unstable region. We
need to begin stepping that back. One
way to start doing that is by reaffirm-
ing this afternoon that we believe in a
renewable portfolio standard; that is,
we believe in a standard by which we
want this country to aspire to a goal,
an achievable goal and a real goal of
having 10 percent of its electric energy
produced by renewable and limitless
sources of energy.

I mentioned wind a moment ago.
Wind energy is something that has,
now, the capacity to produce a sub-
stantial amount of new energy for us.
My home State of North Dakota is last
in numbers of trees, as I have told my
colleagues from time to time. We rank
50th in native forestlands, so we are
dead last in numbers of trees. But ac-
cording to the U.S. Department of En-
ergy, we are No. 1 in wind. We are what
they call the Saudi Arabia of wind en-
ergy. Putting up a turbine with the ca-
pability to take the energy from the
wind and, through that turbine, turn it
into electricity and move it across
transmission lines makes good sense
for this country. It is renewable; it is
limitless; it is good for our environ-
ment; it just makes good sense.

That is why just one step in this en-
ergy bill that would be helpful for this
country—just one—is to reaffirm today
that we believe in this standard, in
stretching our country to at least
achieve the 10-percent level on alter-
native energy for the production of
electricity. That is all we are talking
about.

In North Dakota, for example, we
have some transmission issues we have
to deal with in order to produce more
wind energy. I hope we can move to
produce more energy from wind, from
biomass, from solar, but we also have
to find ways to transmit it through
transmission lines. We are talking now
in this legislation that Senator BINGA-
MAN brought to the floor about new
technologies for transmission lines. It
is for a range of initiatives. I was help-
ful in working on some incentives to
try to move us toward composite con-
ductor technology, for example, which
is one technology, to double or triple
the efficiency of transmission lines. If
you can triple the efficiency of trans-
mission lines, you don’t have to build
new corridors. You can move substan-
tially more electricity across the grid
system in this country to where it is
needed.

The point is, we have a lot to do. This
legislation does a lot. I believe this
afternoon we will be confronted with
an amendment that says, no, let’s step
back and not do quite as much. In the
area of a renewable portfolio standard,
it would be awful, in my judgment, for
the Senate not to stand for and perhaps
even improve that which is already in
the bill. The 10-percent standard that
is in the bill, with respect to some
agreements, as I understand it, has
been changed a bit. Perhaps we could
even strengthen that. The point is, we
ought not retract; we ought not step
backwards on this issue.
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So when Senator KyL offers his
amendment, I hope we can have an ag-
gressive debate today and have a vote
in which this Senate, by a very strong
majority, says: We insist on a renew-
able portfolio standard in this bill. It is
the right way and the right step for
this country, to make a break towards
less dependence on foreign oil and more
national security for this country, by
having a renewable and limitless
source of energy well into the future.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr. CAR-
PER). The Republican leader.

Mr. LOTT. Mr. President, I asked
questions this morning as to when we
might be able to get an agreement on
proceeding to the campaign finance re-
form issue. I know there have been a
lot of efforts underway—Senator
MCCONNELL, Senator MCcCAIN, Senator
FEINSTEIN, and others. Of course, I
know the House has a real interest in
this.

This morning I was beginning to feel
that we were going to have to nudge it
a little bit to get this worked out and
get it agreed to so we could get a vote
and move on to other issues without it
interrupting them—the energy bill, for
instance—even further.

UNANIMOUS CONSENT REQUESTS

I ask unanimous consent that not-
withstanding the provisions of rule
XXII, the Senate now proceed to the
cloture vote with respect to H.R. 2356,
the campaign finance reform bill, with
the mandatory quorum being waived. 1
further ask unanimous consent that
following that vote, again notwith-
standing rule XXII, the Senate proceed
to the consideration of a Senate resolu-
tion, the text of which is at the desk;
further, the resolution be agreed to and
the motion to reconsider be laid upon
the table.

I further ask unanimous consent that
the Senate then resume consideration
of H.R. 2356 and the time until 6 to-
night be equally divided between Sen-
ators MCCONNELL and MCCAIN.

I further ask unanimous consent that
no amendments be in order to the bill
and, at 6 tonight, the bill be read the
third time and the Senate then proceed
to a vote on passage of the bill with no
intervening action or debate.

Finally, I ask unanimous consent
that when the Senate receives from the
House a technical corrections bill re-
garding campaign finance reform or a
concurrent resolution which corrects
the enrollment of H.R. 2356, and the
text has been cleared by Senators
McCONNELL and MCCAIN, then the Sen-
ate immediately proceed to its consid-
eration, the bill be read the third time
and passed, or the resolution be agreed
to, with the motion to reconsider laid
upon the table and with no intervening
action or debate.

Here is my point and why I make this
request. I believe it is ready. I think it
is time we bring this to conclusion. I
think we can get a vote on it at 6
o’clock tonight, and then we would be
prepared to get back to energy or other
issues that the Senate would desire.
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Mr. McCONNELL. Will the leader
yield?

Mr. LOTT. I am glad to yield, Mr.
President.

Mr. McCONNELL. Let me concur
with what the leader said. As a Senator
who has fought for many years to de-
feat that bill, I believe it is clear that
position is not going to prevail.

We had good negotiations over a
technicals correction to the bill. The
consent request to which the Repub-
lican leader has asked that we agree
gives Senator McCAIN and myself, who
have been on opposite sides of this
issue, a chance to review a subsequent
technicals bill that passes the House.
Either one of us would have the right
to veto it. We are very close to an
agreement.

I agree with the Republican leader
that there is certainly no necessity to
have any all-night sessions or any of
these other scenarios we hear have
been suggested to the press, since the
opponents of this bill are ready to
move on with it. That is what this con-
sent agreement makes clear.

I commend the Republican leader for
offering it.

Mr. REID. Reserving the right to ob-
ject, Mr. President.

The PRESIDING OFFICER. The dep-
uty majority leader.

Mr. REID. I do congratulate the lead-
er. It is really important we have got-
ten this far. We are very close. I say,
however, Senator FEINGOLD and oth-
ers—but especially Senator FEINGOLD—
need to make sure the resolution re-
ferred to in this request is appro-
priate—and the correcting bill. I have
no doubt they will be approved by Sen-
ator FEINGOLD. To my knowledge, he
has not yet signed off on these.

I ask that the Republican leader and
Senator MCCONNELL recognize it is
really important that we get this out
of the way. No one wants to spend all
night here. We have so many other im-
portant things to do. I think there is
no reason we can’t work something out
in the next little bit. But I have to do,
as I have indicated, what needs to be
done. I will do that. As a result of that,
I object at this time.

The PRESIDING OFFICER. Objec-
tion is heard.

The Republican leader.

Mr. LOTT. If I could inquire of Sen-
ator REID, I understand he needs to
confer with other Senators, and we
would perhaps need to do that even
more on our side.

But let me clarify, this did not in-
clude the technicals correction; is that
correct?

Mr. MCCONNELL. What it does is set
up a procedure by which, even after the
passage of Shays-Meehan, if the tech-
nical corrections on which we are
working is agreed to and is passed by
the House and comes over here, in
order to make sure it is one on which
we still agree, Senator MCCAIN or I
could veto it; otherwise, it could come
up and be passed.

The point I think the leader is mak-
ing is that we are ready to move on. It
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is time to pass this bill. We understand
debate is largely over and we would
like to wrap it up.

Mr. LOTT. I emphasize that point,
Mr. President. When I was talking to
Senator REID this morning, there were
still, I guess, negotiations—or not even
negotiations—the technical corrections
were being reviewed by a number of
people, including House people, and it
seemed to be moving very slowly and
seemed to be holding up the final dis-
position of this issue. And this looks to
me as if that problem is taken care of
by doing it this way.

So I just would inquire of Senator
REID——

Mr. REID. If the leader will yield.

Mr. LOTT. Certainly.

Mr. REID. The Republican leader is
absolutely right. We did have a con-
versation today. We have heard a lot of
talk the last week or so that things
have all been wrapped up. But we never
really got to that point. I think we are
almost there. This is a tremendous step
forward from where we were this morn-
ing. I have no reason to doubt that we
can be back here very shortly and
enter into this agreement. We will
make sure the Senator from——

Mr. LOTT. You are indicating, then,
you hope very shortly we could come
back perhaps and propound—or perhaps
you would want to propound something
such as this?

Mr. REID. I think we will be in a pos-
ture to do that very quickly.

Mr. LOTT. I thank you.

Mr. REID. I see both Republican
leaders. Senator KYL is in the Cham-
ber. What we wanted to do is move to
his amendment dealing with renew-
ables to get that issue out of the way.
And I see Senator BOND and Senator
LINCOLN in the Chamber. They have an
amendment that may be agreed to.

I ask my friend, Senator NICKLES, are
you going to speak on the derivatives
issue?

Mr. NICKLES. I am going to speak
on the energy bill.

Mr. REID. Yes. I am just wondering;
Senator KYL is back in the Chamber,
and he has had so many dry runs.

Mr. NICKLES. I will speak on the
Kyl amendment as well.

Mr. REID. If we get this campaign fi-
nance agreement, everyone will step
aside, of course, and we will move to
that. I indicated to the staff on the Re-
publican side, we are going to work
something out tomorrow so we can go
to an amendment the Republican lead-
er has pending on the Feinstein amend-
ment.

So what I would like—I am sorry to
have been interrupted, but it was im-
portant I be.

I ask unanimous consent that the
Senate now resume the Bingaman
amendment No. 3016 and that Senator
KYL be recognized to offer a second-de-
gree amendment to the Bingaman
amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. BOND. Reserving the right to ob-
ject, the Senator from Arkansas has an
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amendment that I plan to cosponsor. I
do not think it will be controversial.
We do not have it fully cleared.

I talked to the Senator from Arizona.
He does not seem to have an objection.
I ask if the Senator from Arkansas
might be permitted to go.

Mr. REID. I say to my friend, it is my
understanding that the Senator from
Arkansas and the Senator from Mis-
souri wish to lay down an amendment,
and with the hope that it will either be
accepted or finished at some later
time. But after your initial state-
ments, we could go to Kyl. It should
not take too long; is that correct?

Mr. LOTT. Reserving the right to ob-
ject—and I do so to save time—I know
Senator REID is trying to make use of
time while he works out clearances. I
would object right now to going to Kyl.
In the meantime, we have Senator
NICKLES who would like to speak, and
also Senators LINCOLN and BOND, and
then we can communicate and see if we
can’t get an agreement on the Kyl
amendment after we get through this.
But I object at this point.

Mr. REID. The only thing I would
ask: Senator KYL has been over here
like a yo-yo. I hope he will not go too
far away, so maybe we can lay this
down a little later.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Arkansas.

Mrs. LINCOLN. Mr. President, what
is the pending amendment?

The PRESIDING OFFICER. The Lott
second-degree amendment to the Fein-
stein first-degree amendment.

AMENDMENT NO. 3023 TO AMENDMENT NO. 2917

Mrs. LINCOLN. Mr. President, I ask
unanimous consent to lay aside the
pending amendment and call up
amendment No. 3023.

The PRESIDING OFFICER. Is there
objection?

The Chair hears none, and it is so or-
dered.

The clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Arkansas [Mrs. LIN-
CcOLN], for herself, Mr. BOND, Mr. JOHNSON,
Mrs. CARNAHAN, Mr. HUTCHINSON, Mr. HAR-
KIN, Mr. GRASSLEY, Mr. BUNNING, Mr. BAYH,
and Mr. CRAIG, proposes an amendment num-
bered 3023 to amendment No. 2917.

Mrs. LINCOLN. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To expand the eligibility to receive

biodiesel credits and to require the Sec-

retary of Energy to conduct a study on al-
ternative fueled vehicles and alternative
fuels)

On page 142, strike lines 8 through 11 and
insert the following:

SEC. 817. TEMPORARY BIODIESEL CREDIT EX-
PANSION.

(a) BIODIESEL CREDIT EXPANSION.—Section
312(b) of the Energy Policy Act of 1992 (42
U.S.C. 13220(b)) is amended by striking para-
graph (2) and inserting the following:

““(2) USE.—

‘““(A) IN GENERAL.—A fleet or covered
person—
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‘(i) may use credits allocated under sub-
section (a) to satisfy more than 50 percent of
the alternative fueled vehicle requirements
of a fleet or covered person under this title,
title IV, and title V; but

‘“(ii) may use credits allocated under sub-
section (a) to satisfy 100 percent of the alter-
native fueled vehicle requirements of a fleet
or covered person under title V for 1 or more
of model years 2002 through 2005.

‘(B) APPLICABILITY.—Subparagraph (A)
does not apply to a fleet or covered person
that is a biodiesel alternative fuel provider
described in section 501(a)(2)(A).” .

(b) TREATMENT AS SECTION 508 CREDITS.—
Section 312(c) of the Emnergy Policy Act of
1992 (42 U.S.C. 13220(¢c)) is amended—

(1) in the subsection heading, by striking
“CREDIT NOT” and inserting ‘‘TREATMENT
AS”’; and

(2) by striking ‘‘shall not be considered”
and inserting ‘‘shall be treated as’’.

(¢) ALTERNATIVE FUELED VEHICLE STUDY
AND REPORT.—

(1) DEFINITIONS.—In this subsection:

(A) ALTERNATIVE FUEL.—The term ‘‘alter-
native fuel’” has the meaning given the term
in section 301 of the Energy Policy Act of
1992 (42 U.S.C. 13211).

(B) ALTERNATIVE FUELED VEHICLE.—The
term ‘‘alternative fueled vehicle” has the
meaning given the term in section 301 of the
Energy Policy Act of 1992 (42 U.S.C. 13211).

(C) LIGHT DUTY MOTOR VEHICLE.—The term
“light duty motor vehicle’” has the meaning
given the term in section 301 of the Energy
Policy Act of 1992 (42 U.S.C. 13211).

(D) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Energy.

(2) BIODIESEL CREDIT EXTENSION STUDY.—AS
soon as practicable after the date of enact-
ment of this Act, the Secretary shall con-
duct a study—

(A) to determine the availability and cost
of light duty motor vehicles that qualify as
alternative fueled vehicles under title V of
the Energy Policy Act of 1992 (42 U.S.C. 13251
et seq.); and

(B) to compare—

(i) the availability and cost of biodiesel;
with

(ii) the availability and cost of fuels that
qualify as alternative fuels under title V of
the Energy Policy Act of 1992 (42 U.S.C. 13251
et seq.).

(3) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary shall submit to Congress a report
that—

(A) describes the results of the study con-
ducted under paragraph (2); and

(B) includes any recommendations of the
Secretary for legislation to extend the tem-
porary credit provided under subsection (a)
beyond model year 2005.

Mrs. LINCOLN. Mr. President, I am
very pleased to be joined in offering
this amendment with my good friend
from my neighboring State of Missouri,
Senator BOND. Senator BOND and I have
worked together on numerous issues
during our tenure in the Senate, and I
am pleased to work with him again.

I am also pleased to be joined by Sen-
ators JOHNSON, CRAIG, CARNAHAN,
HUTCHINSON, HARKIN, GRASSLEY,
BUNNING, and BAYH as cosponsors of
this amendment. I ask unanimous con-
sent to add Senators CARPER, FITZz-
GERALD, DAYTON, and DORGAN as co-
sponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. LINCOLN. The purpose of this
amendment is to place biodiesel fuel on
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an equal footing with every other al-
ternative motor fuel in this Nation.

Biodiesel is a clean-burning alter-
native fuel that can be produced from
domestic renewable sources, such as
agricultural oils, animal fats, or even
recycled cooking oils.

It can be used in compression-igni-
tion diesel engines with no major modi-
fications. It contains no petroleum, but
it can be blended with petroleum at
any stage in the production and deliv-
ery process from the refinery to the gas
pump. Biodiesel is simple to use. It is
biodegradable. It is nontoxic and essen-
tially free of sulfur and aromatics. It is
completely user friendly.

Although new to our country, its use
is well established in Europe with over
250 million gallons consumed annually.
The Energy Policy Act of 1992 set a na-
tional objective to shift the focus of
national energy demand away from im-
ported oil toward renewable and do-
mestically produced energy sources.
When EPACT was passed in 1992, it rec-
ognized ethanol, natural gas, propane,
electricity, and methanol as alter-
native fuels. The original list of alter-
native fuels did not include biodiesel
because the technology had not been
fully developed at that point.

EPACT set a goal to replace 10 per-
cent of petroleum-based fuels by the
year 2000 and 30 percent by the year
2010. However, a GAO report issued in
July of last year noted that ‘“‘limited
progress had been made in increasing
the numbers of alternative fuel vehi-
cles in the national vehicle fleet and
the use of alternative fuels’” as com-
pared to the conventional vehicles and
fuels.

We have not met the original EPACT
goals of replacing 10 percent of the pe-
troleum-based fuels by the year 2000,
and we are not on track to meet the
goal of 30 percent by the year 2010. In
fact, we have not even come close.
That is partly a result of not allowing
all alternative fuels to be used to meet
that EPACT alternative fuel mandate.

My amendment will significantly in-
crease the use of alternative fuels by
enacting a temporary program to allow
covered fleets to meet up to 100 percent
of the EPACT purchase requirements
through the use of biodiesel. Currently,
covered fleets can meet up to 50 per-
cent of purchase requirements with
biodiesel.

The amendment would also require
the Secretary of Energy to conduct a
study evaluating the availability and
cost of alternative-fueled vehicles and
alternative fuels.

The provisions of this amendment
would automatically sunset after 4
years. At that time, covered fleets
would again be able to satisfy only 50
percent of purchase requirements with
biodiesel. This temporary program, in
conjunction with the Energy Depart-
ment study, is necessary to determine
if vehicle and fuel markets are signifi-
cantly developed to support continuing
the purchase mandates or if a further
extension to the biodiesel credit pro-
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gram is warranted. We must allow all
alternative fuels to count toward
EPACT’s alternative fuel require-
ments.

Our amendment will allow us to
make the most of existing opportuni-
ties. By offering an additional option
for the use of alternative fuels, we will
widen the possibilities for these fuels
to be made more widely available.
Fleets will continue to have the option
to choose the complying vehicles and
fuels that best meet their needs.

This amendment is not expected to
affect fleets that are currently using
ethanol or mnatural gas. But this
amendment does provide a further op-
tion for alternative-fueled vehicles.
Furthermore, it does not directly dis-
place natural gas or ethanol sales since
biodiesel is used in medium and heavy-
duty trucks rather than light-duty ve-
hicles.

It is in the best security interest of
our Nation to reduce our reliance on
foreign energy suppliers. We can no
longer afford to be subject to the
whims of the foreign cartels such as
OPEC which successfully manipulate
the price of oil.

Added to these threats posed by
OPEC and the instability of the Middle
East are the even more threatening
possibilities we face in other parts of
world. Developments in many regions
of the world where much of today’s en-
ergy supplies are obtained—West Afri-
ca, the Caspian Sea, Indonesia, and on
and on—clearly serve notice that our
Nation cannot continue to depend on
these areas for our future energy needs.
These events make it even more press-
ing than ever that we proceed forward
with developing our own domestic al-
ternative energy resources.

By allowing fleets to meet 100 per-
cent of their AFV requirement by
using biodiesel, we will take a positive
step toward moving this country away
from dependence on petroleum-based
motor fuels and toward alternative
motor fuels.

The time to start investing in renew-
able energy sources is now. We have
taken far too long to get to this point.
There are many other nations way
ahead of us in using these types of al-
ternative fuels. I urge my colleagues to
support our amendment to work hard
on being able to present the realities of
the fact that we are there. We have
products now that we can be using. If
we can provide the incentives and the
abilities to make sure the marketplace
can become ready for these alternative
fuels, we are on the cusp of finding the
solution.

I appreciate the support of my col-
league in working with me. I look for-
ward to a very positive reception of our
amendment with the wonderful cospon-
sors we have. I know the Senate will be
ready to move forward on this one. I
appreciate all the work Senators have
put into this alternative fuels effort.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Missouri.
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Mr. BOND. Mr. President, I particu-
larly appreciate the great work of my
colleague from Arkansas. There is a lot
of rivalry across the border, but on this
one, the Senators from Arkansas and
Missouri and many other States are
working together.

I have just come from a very exciting
session outside with the National Bio-
diesel Board Assistant Secretary, J. D.
Penn; USDA; Congressman HULSHOF;
members of the Missouri Soybean Mer-
chandising Council talking about the
benefits that soy diesel can provide to
our environment, to reducing our de-
pendence on imported oil, and to
strengthening our rural economy.

They had a wonderful old soy diesel
truck that the Missouri Soybean Coun-
cil first brought here 10 years ago.
That baby is still running, still smells
sweet. You follow that diesel down the
road, you don’t get smoke coming out
of it that smells like burning tires.
Think of french fries. It is not only
cleaning up the air, but it is using a re-
newable fuel. We have been talking
about renewable fuels; they are doing
it. They are doing it in my State and
Arkansas and Illinois and Iowa and
Delaware, I gather. It works.

This is a fuel that doesn’t require
special kinds of newfangled engines.
Right now the B-20 blend is being used
in major bus fleets. The St. Louis Bi-
State Transit Authority has agreed to
use 1.2 million gallons of soy diesel in
a B-20 blend. We are working with the
Kansas City Area Transit Authority,
which covers Kansas and Missouri, to
use it. We have worked with Ft.
Leonardwood in Missouri to train sol-
diers using soy diesel for battlefield
smoke rather than petroleum diesel.
Again, the real problem is that soldiers
get hungry when they smell that soy
diesel smoke.

I think it is particularly useful be-
cause studies have shown there are
dangers from using regular diesel in
school buses, and soy diesel can signifi-
cantly clean up the emissions from
buses as well.

What we are doing is very simple, as
my good friend from Arkansas has al-
ready pointed out. We are just chang-
ing a qualification or limitation that
was in the 1992 Energy Policy Act. We
have not seen the progress we expected
under that act, also known as EPACT,
to displace 10 percent petroleum by
2000 and 30 percent by 2010.

One of the problems is the limita-
tions on the use of biodiesel or soy die-
sel because they don’t require alter-
native-fueled vehicles. Incidentally,
the CAFE amendment proposed last
week by the Senator from Michigan
and myself and adopted on the energy
bill specifically mandated that the al-
ternative-fueled vehicles that are man-
dated in the existing act actually use
alternative fuels. And soy diesel is one
way of getting there.

What we believe is important under
the Energy Policy Act is to allow 100
percent of the usage of biodiesel to be
applied toward the requirement.
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Now, the fleets that are using it in-
clude the Army, Air Force, Marines,
NASA, Department of Agriculture, na-
tional parks, State departments of
transportation, in Missouri, Iowa,
Ohio, Virginia, Maryland, and others,
and public utilities, such as Common-
wealth Edison, Georgia Power, Kansas
City Power and Light, and Duke En-
ergy.

These fleets have found the biodiesel
fuel use option to give them more flexi-
bility to comply with their require-
ments, while more directly addressing
the original intent of EPACT—dis-
placing foreign petroleum sources.
These fleets, particularly public utility
fleets, that are strapped for resources
have urged Congress to lift the 50-per-
cent limitation on biodiesel fuel use
credits. In addition to more directly
addressing the primary intent of
EPACT, the biodiesel fuel use provision
serves to address the secondary intent
of EPACT, which is providing for clean-
er air emissions.

According to Government estimates,
90 percent of heavy-duty fleet emis-
sions come from the oldest vehicles in
the fleet. New vehicles that are being
purchased are much cleaner. Biodiesel
offers a solution to cleaning up the
emissions of older vehicles.

Lifting the 50-percent limitation on
biodiesel—which does not exist for any
other alternative fuel—will serve to en-
hance the effectiveness of the EPACT
program. Biodiesel offers one of the
best ways immediately to reduce our
reliance on foreign petroleum through
the use of our existing national infra-
structure and current and future diesel
technology.

I would love to discuss the benefits of
soy diesel at great length. If anybody
has any questions, the Senator from
Arkansas or I will be more than happy
to discuss them. But given the fact
that we do have many contentious pro-
visions and amendments to discuss, we
will limit our comments, unless some-
body wants to get into a debate. We
welcome the opportunity to provide
more information on it.

With that, I simply urge all of my
colleagues to support this amendment.
It has tremendous bipartisan support
in the heartland. I think, as more peo-
ple look at it, this should be over-
whelmingly accepted. I urge colleagues
to look at it and ask questions and sup-
port the amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. NICKLES. Mr. President, I am
going to make a few comments con-
cerning the Senate and then the energy
bill that is pending, and maybe a cou-
ple of amendments that are pending as
well.

I am very concerned, as an individual
Senator who has been in the Senate for
22 years, about how the Senate is work-
ing—or, in some cases, not working. I
am concerned about the pending bill
and the fact that I have served on this
committee for 22 years and I didn’t
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have a chance to offer an amendment.
I am also concerned about how the bill
has grown. It started out at 400-some
pages. The second bill, dated February
26, had 539 pages. The bill we have
pending, dated March 5, has 590 pages.

This bill never went through com-
mittee and didn’t have a committee
markup. I didn’t have a chance to
amend it, to read it, or to improve it.
The full Senate failed to have this op-
portunity as well. Twenty members of
the Energy Committee didn’t have that
chance, either. So we now face the situ-
ation where we are amending on the
floor; we are significantly rewriting it
on the floor. There were provisions
that didn’t belong in the bill in the En-
ergy Committee on CAFE. That be-
longed in the Commerce Committee,
but they didn’t mark it up there, ei-
ther. We had to amend that on the
floor and fight that battle. Those pro-
visions on CAFE standards would have
impacted every automobile user, con-
sumer, every person in the country. It
would have made automobiles less safe,
and it would have cost thousands of
jobs and thousands of dollars per auto-
mobile. But we didn’t have that debate
in committee. We didn’t have a com-
mittee report to say what the impact
would be.

We didn’t have the committee report
dealing with the energy bill, either. We
didn’t have minority views and major-
ity views, which we usually do. Some
people said it had been done before. It
hasn’t been done in the Energy Com-
mittee. I have been on the committee
for 22 years. Every major substantive
piece of legislation in the Energy Com-
mittee has been bipartisan and has
gone through the legislative process.
Deregulation of natural gas comes to
mind. That was a very complicated,
comprehensive bill. We had both Demo-
crat and Republican support.

But we didn’t take these steps this
case. We find ourselves rewriting this,
discussing it, and educating Members
on the floor.

I noticed that Senator DASCHLE,
when he was referring to the Judiciary
Committee, made this quote in a news
conference on March 6. I have it behind
me:

If we respect the committee process at all,
I think you have to respect the decisions of
every committee. I will respect the wishes
and the decisions made by that committee,
as I would any other committee.

Then he said on March 14: Commit-
tees are there for a reason, and I think
we have to respect the committee ju-
risdiction, responsibility, and leader-
ship, and that is what I intend to do.

That statement, I happen to agree
with. It is just that we did not agree
with it when it came to the energy bill.
So we have been wrestling with this
bill now for a couple of weeks. We may
well spend another couple of weeks on
it. It is because we didn’t do it in the
committee. And so for the majority
leader to say he respects the process,
we didn’t respect the committee proc-
ess when we dealt with the energy bill,
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unfortunately. We didn’t respect it
when we dealt with CAFE standards,
which would have gone through the
Commerce Committee. Now we are not
respecting the committee process in
dealing with the Feinstein amendment.
That didn’t go through the Banking
Committee or the Agriculture Com-
mittee.

I happened to listen to the debate by
Senators GRAMM, ENZI, and FEINSTEIN.
I concur that most Members don’t
know much about the issue. I put my-
self in that majority group of Members.
When you start talking about deriva-
tives and futures contracts, and so on,
maybe your eyes glaze over and you
say: Doesn’t somebody else work on
this issue? We are going to be deciding
that on the floor of the Senate. We
never had a committee hearing on Sen-
ator FEINSTEIN’s proposal. Senator
GRAMM says it has impacts of $75 tril-
lion. That is a lot of money. That is a
lot of contracts. That is a lot of issues.

Should we not have committee hear-
ings on that in the Agriculture Com-
mittee, in the Banking Committee,
where they deal with that issue and
where they have expertise? I would
think so.

We are going to be dealing with an
issue of renewables. Senator KYL has
an amendment on renewables. We had
an amendment last week that Senator
JEFFORDS offered, 20-percent renew-
ables. He ended up getting 30-some
votes. Did the renewable section pass
out of committee? No. But we are
going to pass a law that is going to
mandate that every utility in the coun-
try has to come up with renewables of
10 or 20 percent? What is the impact of
that? What does that mean to con-
sumers on their utility bills? Is it even
achievable?

What do you mean by renewables?
When we look at the underlying defini-
tion that is in the Daschle-Bingaman
bill, renewables doesn’t count hydro.
Most of the definitions I have seen of
renewables count hydro. According to
this amendment, we are not going to
count it as a renewable. We are going
to count solar, wind, biomass, and a
few other things; and if you add that
together, that is about 1.5 percent of
our electricity production. We are
going to waive a law, or a bill and say,
bingo, you have to be at 10 percent, or
maybe 20? What does that mean? How
much does that cost?

Senator KYL has an amendment say-
ing, hey, let’s tell the States, do con-
sider renewables, give them flexibility
on how to do it, and count hydro when
you define renewables, as does every-
body else in the world. Every State
counts hydro as a renewable. But it is
not in this bill. Wow. That little
amendment, the 10-percent mandate
for States to have renewables—I have
been trying to figure out how much it
costs. I have checked with experts. I
get one figure of $88 billion over 10 or
15 years. Other people are speculating
since it simply depends on which re-
newable you are talking about. Is it
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hydro or wind? We subsidized some re-
newables—a lot.

Wind energy right now has a tax
credit. I think it is about 1.7 cents per
kilowatt. That is the equivalent of 40-
some percent of the wholesale cost of
electricity. That is a pretty large sub-
sidy.

I guess wind energy could take up the
balance. Can we take wind energy from
.2 percent of energy production up to 10
percent? I do not know. We are going
to have hundreds of square miles of
windmills if we do. Is that the right
thing for our country to do, and can we
do it without massive subsidies—we
being the taxpayers—paying a signifi-
cant portion of the energy cost? I do
not know, but we are getting ready to
vote on an amendment in the next day
or two that will mandate this 10 per-
cent. Is it going to be wind energy? Is
it going to be solar? A lot of people are
getting ready to vote and do not have
a clue how much it will cost or if it is
even achievable.

I support Senator KYL’s amendment,
and I hope my colleagues will as well.

The Senate is not working and I am
critical of the Energy Committee and I
am offended because as a member of
the Energy Committee, as someone
who has invested a lot of time on that
committee, for me not to have any
input on the composition of this bill is
offensive to the process.

I read Senator DASCHLE’s comments.
He said: I will respect the wishes and
the decisions made by that committee
as I would with any other committee.

The wishes of the committee were
not respected when it came to the en-
ergy bill. We did not get that chance.
We disenfranchised I know every Re-
publican member on the committee.

I have only been on the Energy Com-
mittee 22 years. Senator MURKOWSKI
has been on it 22 years. Senator DOMEN-
ICI has been on it 26 years, maybe
longer, plus or minus. That is a lot of
years not to have a chance to offer an
amendment during a committee mark-
up.

When Senator DASCHLE said he was
going to respect the wishes and deci-
sions of the committee, he did not re-
spect the wishes of the committee
when it came to this major legislation,
one of the most important pieces of
legislation we will consider all year
long. He did not respect the wishes of
the Commerce Committee when it
came to CAFE standards because they
did not get to mark up the bill. They
did not get to vote on it.

And I look at some of the other com-
mittees. It came to the Agriculture
Committee. The Agriculture Com-
mittee did report out a bill but, for the
first time in my Senate career, it re-
ported out a bill on an almost straight
party vote. I think there was one mem-
ber who crossed over. The committee
came up with a very partisan agri-
culture bill for the first time.

In addition, we had a partisan Fi-
nance Committee bill. We did not get
the stimulus package through. The
Senate is not working.
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The Judiciary Committee last week
failed to approve the nomination—or
send to the floor—of Judge Pickering
who is now a district court judge. It is
the first time in 11 years that the Judi-
ciary Committee defeated a nominee in
committee, and 11 years ago is when
the Democrats controlled the Senate.

I know I heard my colleagues, the
leaders on both sides, say: We want to
treat all judicial nominees fairly and
give them appropriate consideration.
Circuit court nominees have not been
treated fairly by the Democrats who
are running the Judiciary Committee
today. They have not been treated fair-
ly.

There are 29 people President Bush
has nominated for circuit court nomi-
nees. They have been nominated to be
on the circuit court—29. Seven have
been confirmed; two or three of those
were Democrats nominated by the pre-
vious administration supported by
Democratic colleagues. We have done 7
out of 29. One was defeated. We have
now had a hearing on two. There are 19
who have never had a hearing—19.

There is a tradition in the Senate—
maybe I should educate my col-
leagues—there is a tradition in the
Senate that we give Presidents their
nominations by and large. If there is a
problem with the nomination, fine,
let’s hold it, discuss it and debate it,
but, by and large, Presidents have the
majority of their nominations through
the Judiciary Committee and through
the Senate in their first 2 or 3 years as
President.

I have a chart that shows President
Reagan in his first 2 years got 98 per-
cent of his judges through, including 19
of 20 circuit court nominees. The first
President Bush got 95 percent of his
circuit court nominees, 22 out of 23. I
might mention, that is when the Demo-
crats controlled the Senate. Somebody
said: No, Republicans controlled the
Senate when Ronald Reagan was Presi-
dent. Yes, we did, but Democrats con-
trolled the Senate when President
Bush 41 was President, and he got 93
percent of his judges in the first 2 years
and 95 percent of the circuit court
nominees.

President Clinton in his first 2 years,
with a Democratic Senate—got 19 of 22
circuit court judges, 86 percent of cir-
cuit court judges, and by the end of his
second year, he got 90 percent of all of
his judges confirmed. He got 129 judges.
He got 100 judges confirmed in his sec-
ond year.

Why all of a sudden now with Presi-
dent Bush we have only done 24 per-
cent? We have done 7 out of 29 circuit
court nominees—T7 out of 29. That is pa-
thetic. President Bush nominated nine
on May 8 of last year. Nine. We have
disposed of one—that was Judge Pick-
ering—and seven were confirmed out of
that nine. Eight have not even had a
hearing.

Miguel Estrada, a Hispanic who im-
migrated to this country from Hon-
duras when he was a young man—he
immigrated, frankly, with nothing. He
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could not even speak English. He grad-
uated with honors from Harvard. He
has argued 16 cases before the Supreme
Court, and he has not even had a hear-
ing. John Roberts argued 36 cases be-
fore the Supreme Court. He was nomi-
nated in May of last year. He has not
even had a hearing.

We have only dealt with one-fourth
of the circuit court nominees, while
the three previous Presidents had 90-
plus percent confirmed. 90-plus percent
circuit court nominees in the three
previous administrations, Democrats
and Republicans, were confirmed, and
now we have only confirmed 7 out of
29—that’s one out of four.

That is not working. The Senate is
not working. This institution I love is
not working. The Energy Committee
did not work. It did not mark up a bill.
So now we have to rewrite the bill on
the floor.

The Commerce Committee did not
work. The Agriculture Committee is
becoming partisan. We have never had
a partisan agriculture bill in decades.
The Finance Committee could not even
report out a stimulus package. Eventu-
ally, we took half a package from the
House and adopted it when in the past
the tradition of the Senate has always
been, whether you are talking about
Bob Dole, Bob Packwood, or Russell
Long, we had bipartisan tax bills al-
most every time, and we could not get
it done this year.

Mr. President, I am critical of the
process. I happen to love this institu-
tion. I want the Senate to work. I want
Members to do what Senator DASCHLE
said: Have the committee process
work. It is not working, and it is not
working in committee after com-
mittee.

I urge my colleagues that we lower
the partisan rhetoric and do our job in
committees and respect Members. 1
will also make a comment on Judge
Pickering. It is unconscionable to me
to believe that this fine judge was de-
feated. It is unbelievable to me to
think Members would not confirm a
nominee who is a close friend of the
Republican leader.

I cannot imagine that we would do
something like that to the Democratic
leader. I cannot imagine that ever hap-
pening to Bob Dole. I cannot imagine it
happening to George Mitchell. I cannot
imagine it happening to Howard Baker.

The Senate has really stooped, in my
opinion, pretty low. Maybe in a way I
am afraid we are trespassing where we
should not go. It is very important that
we step back and we figure out what is
the right way to legislate, what is the
right way to consider nominees. If peo-
ple are nominated to be a district court
judge or a circuit court judge, they are
entitled to a hearing, they are entitled
to a vote whether Democrats are in
charge of the Senate or Republicans
are in charge of the Senate.

I am not saying we did it perfect ei-
ther when the Republicans were in
charge. I do think, by and large, we
ought to let people have a vote cer-
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tainly the first 2 and 3 years of a Presi-
dent’s term. Maybe in the last year of
their term it is understood they do not
get a lot of judges: Let’s wait and see
how the election goes. Particularly if
the judges are nominated in the last
few months of a Presidential term,
there are legitimate reasons to wait
until after the election.

Let us come up with a little better
understanding. We should not hold peo-
ple in limbo and maybe hold careers in
jeopardy or on hold when we have out-
standing people who are willing to
serve, and in many cases at a great fi-
nancial sacrifice. The President has
nominated good people and they can-
not even get a hearing? Something is
wrong. Something is wrong on the
Sixth Circuit Court when they only
have 8 out of 16 positions filled. In
other words, they have half that cir-
cuit court vacant. Something is wrong.
The Senate is not working.

President Bush has nominated sev-
eral outstanding nominees to the Sixth
Circuit and they should have a chance
to have a hearing and to be voted on. I
am confident that the overwhelming
majority would be confirmed.

I saw Senator DASCHLE’S comments
when he said we ought to follow the
Senate committee process. I agree with
that. It is unfortunate we have not
been doing it. What happened last week
in the Judiciary Committee, where
Judge Pickering was defeated, I hope
people do not go down that road. Right
now the Democrats are in control, but
barely. My guess is Republicans—I
have been in the Senate where the
leadership has changed. I think this is
the fourth time, and I am sure I am
going to be in the Senate where it is
going to change again, and maybe
again and again. Who knows?

So people should recognize they can
be in the majority, they can be in the
minority. So to treat nominees the
way they are being treated now, be-
cause they happen to be a circuit court
nominee, is not right. I will also tell
my colleagues on the Democrat side I
will make the same statement when
Republicans are in control. I do not
think we should hold people indefi-
nitely and not give them hearings. I do
not think we should confirm 24 percent
of the circuit court nominees. I think
that is pathetic, and we need to do bet-
ter. We need to do much better, and I
hope and expect that the Senate will.

I ask unanimous consent that short
biographies of the eight nominees who
were nominated on May 9 for the cir-
cuit court of appeals be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MAY 9TH NOMINEES

JOHN G. ROBERTS, NOMINEE TO THE COURT OF

APPEALS FOR THE DISTRICT OF COLUMBIA

Mr. Roberts is the head of Hogan &
Hartson’s Appellate Practice Group in Wash-
ington, D.C. He graduated from Harvard Col-
lege, summa cum laude, in 1979, from the
Harvard Law School, where he was managing
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editor of the Harvard Law Review. Following
graduation he clerked for Judge Henry J.
Friendly of the United States Court of Ap-
peals for the Second Circuit, and the fol-
lowing year for then-Associate Justice Wil-
liam H. Rehnquist. Following his clerkship,
Mr. Roberts served as Special Assistant to
United States Attorney General William
French Smith. In 1982 President Reagan ap-
pointed Mr. Roberts to the White House
Staff as Associate Counsel, a position in
which he served until joining Hogan &
Hartson in 1986.

Mr. Roberts left Hogan & Hartson in 1989
to accept appointment as Principal Deputy
Solicitor General of the United States, a po-
sition in which he served until returning to
the firm in 1993. Mr. Roberts has presented
oral arguments before the Supreme Court in
more than thirty cases.

MIGUEL ESTRADA, NOMINEE TO THE COURT OF

APPEALS FOR THE DISTRICT OF COLUMBIA

Miguel A. Estrada is currently a partner in
the Washington, D.C. office of Gibson, Dunn
& Crutcher LLP, where he is member of the
firm’s Appellate and Constitutional Law
Practice Group and the Business Crimes and
Investigations Practice Group. Mr. Estrada
has argued 15 cases before the U.S. Supreme
Court. From 1992 until 1997, he served as As-
sistant to the Solicitor General of the United
States. He previously served as Assistant
U.S. Attorney and Deputy Chief of the Ap-
pellate Section, U.S. Attorney’s Office,
Southern District of New York.

Mr. Estrada served as a law clerk to the
Honorable Anthony M. Kennedy of the U.S.
Supreme Court from 1988-1989, and to the
Honorable Amalya L. Kearse of the U.S.
Court of Appeals for the Second Circuit from
1986-1987. He received a J.D. degree magna
cum laude in 1986 from Harvard Law School,
where he was editor of the Harvard Law Re-
view. Mr. Estrada graduated with a bach-
elor’s degree magna cum laude and Phi Beta
Kappa in 1983 from Columbia College, New
York. He is fluent in Spanish.

TERRENCE BOYLE, NOMINEE TO THE UNITED

STATES COURT OF APPEALS FOR THE 4TH CIR-

CUIT BIOGRAPHY

Terrence Boyle is the Chief Judge of the
United States District Court for the Eastern
District of North Carolina. He was appointed
to the bench in 1984 and was unanimously
confirmed by the Senate. Chief Judge Boyle
began his career working in Congress, where
he was Minority Counsel for the House Sub-
committee on Housing, Banking & Currency
from 1970 through 1973. He later served as the
Legislative Assistant for Senator Jesse
Helms before going into private practice in
1974 in the North Carolina firm of LeRoy,
Wells, Shaw, Hornthal & Riley.

Since joining the federal bench Chief Judge
Boyle has been appointed twice by Chief Jus-
tice Rehnquist to serve on Judicial Con-
ference committees. From 1987 to 1992 he
served on the Judicial Resources Committee,
and from 1999 to the present he has served as
a member of the Judicial Branch Committee.
Chief Judge Boyle has sat by designation on
the United States Court of Appeals for the
Fourth Circuit numerous times, and has
issues over 20 opinions for that court.

MICHAEL MC CONNELL, NOMINEE TO THE UNITED
STATES COURT OF APPEALS FOR THE 10TH CIR-
CUIT BIOGRAPHY

He is currently the Presidential Professor
at the University of Utah College of Law.
McConnell received a B.A. from Michigan
State University (1976) and a J.D. from the
University of Chicago (1979), where he was
Order of the Coif and Comment Editor of the
University of Chicago Law Review. Upon
graduation, he served as law clerk to Chief
Judge J. Skelly Wright on the United States



March 19, 2002

Court of Appeals for the District of Columbia
Circuit, and then for Associate Justice Wil-
liam J. Brennan, Jr., on the United States
Supreme Court.

Professor McConnell was Assistant General
Counsel of the Office of Management and
Budget (1981-83), and Assistant to the Solic-
itor General (1983—85), after which he joined
the faculty of the University of Chicago Law
School in 1985. He has published widely in
constitutional law and constitutional the-
ory, with a speciality in the Religion Clauses
of the First Amendment. He has argued elev-
en cases in the United States Supreme
Court. He has served as Chair of the Con-
stitutional Law Section of the Association of
American Law Schools, Co-Chair of the
Emergency Committee to Defend the First
Amendment, and member of the President’s
Intelligence Oversight Board.

PRISCILLA OWEN, NOMINEE TO THE UNITED
STATES COURT OF APPEALS FOR THE 5TH CIR-
CUIT

Priscilla Owen is currently a Justice on
the Supreme Court of Texas. Prior to her
election to that court in 1994, she was a part-
ner in the Houston office of Andrews &
Kurth, L.L.P. where she practiced commer-
cial litigation for 17 years. She earned a B.A.
cum laude from Baylor University and grad-
uated cum laude from Baylor Law School in
1977. She was a member of the Baylor Law
Review. Thereafter, she earned the highest
score in the state on the Texas Bar Exam.

Justice Owen has served as the liaison to
the Supreme Court of Texas’ Court-Annexed
Mediation Task Force and to statewide com-
mittees regarding legal services to the poor
and pro bono legal services. She was part of
a committee that successfully encouraged
the Texas Legislature to enact legislation
that has resulted in millions of dollars per
year in additional funds for providers of legal
services to the poor.

JEFFREY SUTTON, NOMINEE TO THE UNITED
STATES COURT OF APPEALS FOR THE 10TH CIR-
CUIT

Mr. Sutton is currently a Partner in the
firm of Jones, Day, Reavis & Pogue of Co-
lumbus, Ohio. After graduating first in his
class from the Ohio State University College
of Law, Mr. Sutton served as a clerk to the
Honorable Thomas Meskill, United States
Court of Appeals, Second Circuit. The next
year he clerked for United States Supreme
Court Justices Lewis F. Powell, Jr., and
Antonin Scalia. Mr. Sutton has argued nine
cases and filed over fifty merits and amicus
curiae briefs before the United States Su-
preme Court, both as a private attorney and
as Solicitor for the State of Ohio. In his role
as Solicitor between 1995 and 1998, Mr. Sut-
ton oversaw all appellate litigation on behalf
of the Ohio Attorney General, as well as
state litigation at the trial level.

For the past eight years Mr. Sutton has
held the post of adjunct professor of law at
Ohio State University College of Law, teach-
ing seminars on the constitutional law. In
addition, Mr. Sutton teaches continuing
legal education seminars on the United
States and Ohio Supreme Courts to Ohio
state court judges and develops curriculum
for appellate judges on behalf of the Ohio
State Judicial College. Mr. Sutton is a mem-
ber of the Board of Directors of The Equal
Justice Foundation and of the National
Council of the College of Law, and is a four-
time recipient of the Best Briefs award by
the National Association of Attorneys Gen-
eral.

DEBORAH COOK, NOMINEE TO THE UNITED
STATES COURT OF APPEALS FOR THE 6TH CIR-
CUIT
Justice Deborah Cook was elected to the

Ohio Supreme Court in 1994 for a six-year
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term. She was reelected in November 2000.
She served as a Judge of the Ninth District
Court of Appeals in Ohio for four years prior
to taking the Supreme Court bench. Fol-
lowing graduation from Law School until her
election to the Court of Appeals, Justice
Cook was a member of AKkron’s oldest law
firm, Roderick Linton, and the firm’s first
female partner. Justice Cook received her
Bachelor of Arts and her Juris Doctor de-
grees from the University of Akron. In 1996
the University of Akron presented her with
an Honorary Doctor of Laws Degree. Justice
Cook was president of Delta Gamma and
president of her senior class at the Univer-
sity of Akron.

Justice Cook is a recipient of the Delta
Gamma National Shield Award for Leader-
ship and Volunteerism and the Akron Wom-
en’s Network 1991 Woman of the Year. In 1997
she received the University of Akron Alumni
Award. She and her husband founded a col-
lege scholarship program benefitting 23 un-
derprivileged children from the 4th grade
through graduation, with the guarantee of
four years’ college tuition. She has been
called by the Cincinnati Post a ‘‘clear-head-
ed, intellectually rigorous jurist with a good
grasp of the big picture . . . She has served
with distinction.”” (October 8, 2000).

DENNIS SHEDD, NOMINEE TO THE UNITED STATES
COURT OF APPEALS FOR THE FOURTH CIRCUIT

Dennis Shedd has been a judge for the
United States District Court for South Caro-
lina since 1990. Judge Shedd graduated Phi
Beta Kappa from Wofford College in 1975, re-
ceived a juris doctor from the University of
South Carolina in 1978, and received a Mas-
ters of Laws from Georgetown University in
1980. From 1978 through 1988, Judge Shedd
served in a number of different capacities in
the United States Senate including Counsel
to the President Pro Tempore and Chief
Counsel and Staff Director for the Senate
Judiciary Committee. Upon leaving the Sen-
ate staff in 1988, Judge Shedd became of
counsel in the firm of Bethea, Jordan & Grif-
fin while simultaneously maintaining his
own Law Offices of Dennis W. Shedd.

From 1989 to 1992, Judge Shedd was an ad-
junct professor of law at the University of
South Carolina. While serving in his current
capacity as a United States District Court
Judge for the District of South Carolina,
Judge Shedd has been a member of the Judi-
cial Conference Committee on the Judicial
Branch and its subcommittee on Judicial
Independence. Judge Shedd is actively in-
volved in community activities in his home
of Columbia, South Carolina including his
participation helping to organize and pro-
mote drug education programs in the local
public schools.

Mr. NICKLES. I yield the floor.

The PRESIDING OFFICER (Mr.
JOHNSON). The Senator from Arizona.

Mr. KYL. Mr. President, I ask unani-
mous consent to lay aside the pending
business for the purpose of sending an
amendment to the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3038 TO AMENDMENT NO. 3016

Mr. KYL. Mr. President, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Arizona [Mr. KyL], for
himself, Mr. MILLER, Mr. WARNER, and Mr.
MURKOWSKI, proposes an amendment num-
bered 3038 to amendment No. 3016.

In lieu of the matter proposed to be in-
serted, insert the following:
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(a) REQUIREMENT.—Section 111(d) of the
Public Utility Regulatory Policies Act of
1978 (16 U.S.C. 2621(d)) is amended by adding
at the end the following:

(14) GREEN ENERGY.—

‘‘(a) Bach electric utility shall offer to re-
tail consumers electricity produced from re-
newable sources, to the extent it is available.

‘““(b) Renewable sources of electricity in-
clude solar, wind, geothermal, landfill gas,
biomass, hydroelectric and other renewable
energy sources, as may be determined by the
appropriate state regulatory authority.”.

(b) PRESERVATION OF STATE AUTHORITY.—
Nothing in this Act affects the authority of
a State to establish a program requiring that
a portion of the electric energy sold by a re-
tail electric supplier to electric consumers in
that State be generated by energy from any
particular type of energy.

Mr. KYL. Mr. President, I have laid
down an amendment to the underlying
Bingaman amendment, which I think
sets up a classic choice for our col-
leagues. We have been selling this en-
ergy bill and especially the electricity
section of it as promoting competition,
the market economy, and deregulation.

The underlying Bingaman bill is ex-
actly the opposite of deregulation. It is
reregulation by the U.S. Government
in a new and extraordinary way. The
amendment I have laid down is an at-
tempt to move forward with deregula-
tion, keeping the Federal Government
out of the business of telling Ameri-
cans what they have to do.

The Bingaman amendment reminds
me of the old Soviet-style command
economy, where the Soviet government
told the people of Russia what it was
going to have produced and they had to
buy it. It did not allow choice of pro-
duction or consumption. The United
States understands that is a road to
ruin, but the Bingaman amendment
says the U.S. Government is going to
mandate, to require, to compel that 10
percent of the electricity sold at retail
in this country be produced with cer-
tain fuels, certain politically correct
fuels.

They have been described as renew-
ables, but not all renewables count be-
cause some renewables are more equal
than others, to borrow the phrase from
the animal farm. No, only those politi-
cally correct renewables will count to-
ward the requirement that 10 percent
of the electricity the people of this
country buy in the future be from this
particular energy source.

It does not matter how much it costs.
It does not matter what good it does. It
does not matter how hard it is to do. It
does not matter how discriminatory it
is among different people within the
country. None of that matters. What
matters is that people in Washington
know best, and so the U.S. Government
is going to tell people how much elec-
tricity they have to buy from these
unique sources of fuel: Biomass, wind,
solar, and geothermal. Other renew-
ables such as hydropower, for example,
do not count. There is something
wrong with hydropower. That is the
underlying Bingaman amendment.

The Kyl amendment says let us leave
it up to the States. Fourteen States al-
ready require some percentage produc-
tion of electricity with renewables, as
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defined by the States. They are moving
toward the production of power
through this so-called green energy,
and that is fine. My own State has a re-
quirement that 2 percent of the energy
sold at retail be produced in this fash-
ion, all the way up to the State of
Maine requirement that 30 percent be
produced through this kind of renew-
able fuel, and that is fine.

What the Kyl amendment says is
each electric utility shall offer to re-
tail consumers electricity produced
from renewable sources, to the extent
it is available. Then it defines renew-
able sources to include solar, wind,
geothermal, landfill gas, biomass, hy-
droelectric, and any others as the
State may determine are appropriate.
Then it says that nothing in the act af-
fects the authority of the State to es-
tablish a program requiring that a por-
tion of the energy source come from re-
newables. So we require the States to
take a look at it, but we do not tell
them what they have to do because I do
not think we know best.

I know the conditions in the State of
Arizona are a lot different from the
conditions in New York, for example. I
do not think that New Yorkers would
be able to produce much solar elec-
trical power, but we can sure do that
out in Arizona.

I heard my colleague from North Da-
kota, Mr. DORGAN, say his State of
North Dakota had been defined as the
Saudi Arabia of wind. I say wonderful.
Then let them produce electricity
through wind power. I am not stopping
them. Senator BINGAMAN is not stop-
ping them from doing that. The State
of North Dakota can produce 100 per-
cent of its power from wind generation
if it wants.

It is interesting to me that North Da-
kota is not in that list of States that
requires any production of retail elec-
tricity from renewable fuels—Arizona,
Connecticut, Hawaii, Illinois, Iowa,
Maine, Massachusetts, Minnesota, Ne-
vada, New Jersey, New Mexico, Penn-
sylvania, Texas, Wisconsin. Where is
the Saudi Arabia of wind? It is not
here.

The people of North Dakota who have
all of this resource must have some
reason why they are not taking advan-
tage of it. And since we are providing a
tax credit of a billion dollars a year to
those who produce electricity through
these renewables, one would think that
would be a big incentive. As a matter
of fact, that is how we are getting the
renewable produced energy in the coun-
try today. We provide a carrot, a big
tax credit. We just extended it for 2
more years in this bill at a cost of $2
billion. So there is a big incentive to
produce electricity with taxpayer sub-
sidy.

As I recall, the subsidy is something
like 1.7 cents per Kkilowatt hour for
wind generation, which is about 40 per-
cent or so of the cost of producing the
power. That is a pretty generous sub-
sidy. So if a State such as North Da-
kota has that much capacity to
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produce it, then why does it not
produce it? Why does the Senator from
that State say, look, we have decided,
or we have not decided, to require this
in our own State, but we are going to
require it for everybody else and then
maybe it will work for us.

Maybe what they are saying is we
can have a lot of production in our
State if everybody else has to buy it
from us. Maybe that is it.

As a matter of fact, it transpires that
there are a couple of utilities that ap-
parently have access to a lot of wind
generation, and they are lobbying pret-
ty hard to get this bill passed. The rea-
son? They are going to get the U.S.
Government to tell everybody else they
have to buy power from these par-
ticular producers.

We have always been against oligar-
chy, monopolies, in this country. Why
would the U.S. Government force peo-
ple to buy a particular kind of energy
knowing it is only produced by a very
few sets of utilities today? Talk about
a windfall. I suggest the Energy Com-
mittee ought to look at this very care-
fully, take a little inventory of who is
producing this and who is not. My
guess is there are a very few, very spe-
cial people who are going to benefit
from this big time. I would like to
know who they are. I would like to
know to whom they have contributed
in their campaigns. I would like to
know whom they have lobbied.

There has been criticism of energy
people talking to Vice President CHE-
NEY before he came up with the admin-
istration’s energy plan. I would like to
know who, on behalf of these particular
utilities, has talked to whom and what
kind of support there is to enrich this
small group of utilities that would
take advantage of this particular
amendment. I would like to know that.

However, we did not have any mark-
up in the Energy and Natural Re-
sources Committee. That was taken
away from the Energy and Natural Re-
sources Committee on which I sit. We
had no opportunity to get into that. We
are going to be asking some of those
questions. We never had a cost-benefit
analysis. We have no idea whether this
is going to do any good and, if so, how
much good, and how you can quantify
it, but we do know how much it will
cost. On the order of $88 billion, for
starters. That is only until the year
2020. After that, it is $12 billion a year.
Who pays? The electric customers. Is it
equal for all of the electric customers
in the country? No, it turns out it is
not. If you are fortunate enough to be
a State that can produce this renew-
able energy electricity, it will not cost.
You get to sell credits to the States
that do not produce it. They have to
buy the credits. What do they get for
that? Nothing. They do not get any
electricity. What they get is a pass
from the Federal Government from
having to build those renewable energy
sources themselves.

What we are doing is creating a big
new market in electric credits. This is
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a la Enron—mot producing anything
but creating credits. As a matter of
fact, as I read the Bingaman amend-
ment, it is not restricted to production
in the United States. In fact, I believe
it is contemplated British Columbia
electrical production could be imported
into the United States for the credits it
would be provided. As a matter of fact,
I don’t understand why other countries
would not get into this, too. The Three
Gorges Dam in China might well qual-
ify. Since the generators have not been
put in the Three Gorges Dam, that
would be incremental additional elec-
trical production by hydro—the only
way you can count hydro.

Since it is not limited by the current
language, as I read the amendment,
what we are doing is creating a trading
market in electrical renewable energy
credits which might well enrich not
just a few special companies in the
United States but some foreign coun-
tries as well. Who pays the tab? The
electrical retail consumer.

I have this challenge for my friends
who think it is a wonderful idea: How
will they feel when somebody runs an
ad against them in their next campaign
that says: Are you sick and tired of
high electric energy rates? You have
Senator So-and-So to thank for that
because he got a bill passed that re-
quired, by the authority of the U.S.
Government, your electrical retail sell-
er to buy 10 percent of the energy from
these costly renewables or, if you do
not buy that, to buy the credits. The
credits, of course, will cost a lot of
money. As a matter of fact, these cred-
its probably will become a very valu-
able commodity.

The way the Bingaman amendment
works, as I understand it, the gener-
ator does not get the credits. If I have
an electrical generating facility in Ari-
zona and I decide to create a lot of
solar-powered generation and I know
there is a big market for electricity in
California, I sell a lot of this power to
California so the folks in Los Angeles
can air-condition their homes or for
whatever they need the power. I don’t
get the credit for that. The retailer in
Los Angeles is the one that gets the
credit for whatever renewable fuel is
used in the production of that elec-
tricity.

What does that mean? First of all, if
I have any retail customers myself, 1
will try to keep that power. Although
electricity is fungible, I will somehow
try to allocate it to my retail cus-
tomers. But if I have extra power, what
I might do is, instead of applying it to
my requirement, I might simply say I
have this much on the market, and I
will withhold it from the market, and I
will see how much it would bring on
the market.

Of course, our friends from California
complained about the fact that Enron
and others withheld energy from the
market, thus driving the cost up.

A retail seller in Los Angeles is going
to need a lot of renewable power in
order to meet this mandate. Where is
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that company going to get the renew-
able power? It will have to buy it from
somebody. If that electricity or those
credits are withheld from the market
long enough, the cost of the credits
will escalate substantially. There is
nothing in the bill that prevents that.

There is no regulatory regime, al-
though I am sure once we get going,
there will be a very big regulatory re-
gime. It is fraught with potential for
fraud and abuse. Once we see all of that
happening, we will have to have a di-
rector of this and that, with a big bu-
reaucracy and a lot of law enforcement
and penalties in order to enforce the
law so it will not be abused. We will
have the Enron situations, and there
will be a big hue and cry, and we will
all want to prevent that, so we will es-
tablish more bureaucracy. The Soviet
survival command economy will march
on as we have to enforce the policy we
dictate.

What are we going to do? Are we
going to force people to sell the credits
they have accumulated? Are we going
to say they can only sell them for a
certain amount of money? As I read
the Bingaman amendment, there is one
other place you can buy the credits.
You can buy them from someone who
has already produced the power or, I
gather, if it is not available, you can
buy it from the Department of Energy.
The Department of Energy, even
though it does not produce anything,
would be able to sell these credits at
something like 200 percent their value
or 3 cents a kilowatt hour. Actually,
the Federal Government might make
some money on this.

Who pays the tab? The retail electric
customers. Is that what this is all
about: Another way to tax the Amer-
ican people? It kind of sounds like it to
me. As a matter of fact, there are two
new taxes in this legislation. One is the
tax of which I just spoke, and the other
is a Btu tax by any other name. Re-
member when we defeated the Btu tax?
It was a tax on coal-fired, oil-fired, gas-
fired, and nuclear production of elec-
tricity. We said: That is not fair. That
is what is embodied in the Bingaman
amendment and the underlying bill. We
are favoring some energy sources over
others.

What are the ones in disfavor, out of
favor? Nuclear, coal, hydro, oil, and
gas. That is how we produce about 98
percent of the power in the country
today. Those are out of favor. The peo-
ple who get their electricity from those
sources will pay a tax to those who are
willing to pay for and generate the
power through the renewable fuels or
who buy the credits. There will be a
tremendous transfer of wealth in this
country. If you live in the State of New
York and New York has a hard time
producing wind power or solar-powered
generation, then the retail seller in
New York will have to somehow ac-
quire credits to offset the fact that you
cannot generate that kind of power in
New York. Who is going to pay the cost
of those credits? The retail customers
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of the New York utilities. And to whom
are they going to be paying them?
They are going to be paying them to
the favored States, those that actually
could produce this renewable fuel en-
ergy. This is the equivalent of a Btu
tax. If you are going to get your power
from coal or nuclear, for example, you
are going to pay a big premium. Your
customers are going to have to pay be-
cause you are not producing electricity
with the favored fuels.

That is wrong. This legislation is
costly, it is discriminatory, it walks
away from deregulation, and imposes a
massive new regulation of what we can
buy in this country, it is anti-Amer-
ican, and it also will favor the few to
the cost of the many. We don’t even
know who those few are. They know
who they are. They are lobbying for
this legislation. But I suggest we bet-
ter know who they are before we vote
on it or this is going to come around
and bite folks.

I know some of my colleagues say,
Oh, I need a green vote. I need to im-
press my environmentalists.

I have two responses to that. Vote
your conscience. Do whatever you want
to do. But if you are just trying to do
this to impress some environmental
constituents, think about all the rest
of the constituents, the ones who have
to buy electricity. Do they count?
They are the ones who are going to
have to pay the bill. I hope they re-
member at election time that they are
just as important as this environ-
mental community that wants a green
vote out of some of my colleagues.

Why are you willing to impose a re-
quirement on others that they buy a
particular product that one of your
friends has to sell? To me that is very
unfair.

This is one more thing that makes
this unfair. There was a point of order
that lay against part of this amend-
ment as it pertained to a mandate on
the municipalities and State-owned
and co-ops and others that are the po-
litical subdivisions that generate and
sell power. Because it would have re-
quired a significant expense for them,
it was an unfunded mandate and would
have been subject to a point of order.
So Senator BINGAMAN has wisely
agreed to take the mandate out as it
relates to those particular sellers of
power and generators of power. I think
that is a good thing.

The problem is, it creates a great dis-
parity and distinction between those
generators on the one hand and the in-
vestor-owned generators and sellers on
the other hand. Now we have a massive
discrimination. The municipals do not
have to comply but the investor-owned
utilities do have to comply. To their
credit, the power association for the
municipals, and many of the individual
municipals and political subdivisions
that are cu