o (EEEaY) |
& (i) B
N
S5V (&S
===
=
3 A
=
5 i RIEM
A

United States
of America

Congressional Record

th
PROCEEDINGS AND DEBATES OF THE 107 CONGRESS, SECOND SESSION

Vol. 148

WASHINGTON, TUESDAY, NOVEMBER 19, 2002

No. 150—Part 11

HOMELAND SECURITY ACT OF
2002—Continued

THE SAFETY ACT

Mr. CHAFEE. Madam President, I
would like to thank the Republican
Leader for his willingness to address
concerns raised by me and our col-
leagues from Maine regarding certain
provisions in H.R. 5005, the Homeland
Security Act of 2002.

In the interests of clarity, I wanted
to discuss one aspect of the Support
Anti-Terrorism by Fostering Effective
Technologies (SAFETY) Act of 2002,
which is included in H.R. 5005. The
SAFETY Act provides that the
“government contractor defense’ will
be available to certain sellers of anti-
terrorism technology. In Boyle V.
United Technologies Corp., 487 U.S. 500,
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108 S. Ct. 2510 (1988), the U.S. Supreme
Court recognized that the government
contractor defense offers relief to cer-
tain defendants from liability for de-
sign defects. It is my understanding
that the drafters of the SAFETY Act
were aware of the Boyle decision and
intended for the government con-
tractor defense to apply solely to de-
sign defect claims, rather than offering
blanket relief to any and all causes of
action.

Mr. LOTT. I concur with the Senator
from Rhode Island. It is clear that the
government contractor defense con-
tained in the SAFETY Act could be
raised only in response to design defect
claims.

Mr. CHAFEE. I thank the Republican
Leader, and look forward to the oppor-

tunity to correct three other provi-
sions of the Homeland Security Act
when the 108th Congress convenes in
January.

FIRST RESPONDERS

Mr. DAYTON. Madam President, I
would like to speak about a very im-
portant first responder matter which, I
hope, the Senate will include in the
Homeland Security Act of 2002.

By definition, emergency manage-
ment usually occurs in crisis. The inci-
dent managers must assess the emer-
gency, organize the staff, and direct
their responses under very difficult
conditions. Currently, however, many
first responders are not fully prepared
for attacks like September 11, 2001.

Tuesday, December 17, 2002.

NOTICE

If the 107th Congress, 2d Session, adjourns sine die on or before November 22, 2002, a final issue of the Congres-
sional Record for the 107th Congress, 2d Session, will be published on Monday, December 16, 2002, in order to permit
Members to revise and extend their remarks.

All material for insertion must be signed by the Member and delivered to the respective offices of the Official Reporters
of Debates (Room HT-60 or S—-123 of the Capitol), Monday through Friday, between the hours of 10:00 a.m. and 3:00
p.m. through Friday, December 13. The final issue will be dated Monday, December 16, 2002, and will be delivered on

None of the material printed in the final issue of the Congressional Record may contain subject matter, or relate to
any event that occurred after the sine die date.
Senators’ statements should also be submitted electronically, either on a disk to accompany the signed statement, or
by e-mail to the Official Reporters of Debates at “Record@Sec.Senate.gov”.
Members of the House of Representatives’ statements may also be submitted electronically by e-mail, to accompany

the signed statement, and formatted according to the instructions for the Extensions of Remarks template at http://
clerkhouse.house.gov. The Official Reporters will transmit to GPO the template formatted electronic file only after receipt
of, and authentication with, the hard copy, and signed manuscript. Deliver statements to the Official Reporters in Room
HT-60.

Members of Congress desiring to purchase reprints of material submitted for inclusion in the Congressional Record
may do so by contacting the Congressional Printing Management Division, at the Government Printing Office, on 512-0224,
between the hours of 8:00 a.m. and 4:00 p.m. daily.

By order of the Joint Committee on Printing.

MARK DAYTON, Chairman.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

511405

Printed on recycled paper.



S11406

The Homeland Security Act of 2002
includes provisions to improve the pre-
paredness of emergency response pro-
viders. It is also designed to improve
the Federal Government’s response to
terrorist attacks and other major dis-
asters.

To date, however, most of the home-
land security training and consulting
contracts have been awarded to For-
tune 500 companies. Postsecondary
educational institutions have been left
out of the process. It is essential that
our country’s colleges and universities
also collaborate on the design of home-
land defense-integrated emergency
management and training systems.
Demonstration programs should train
first responders to use new tech-
nologies that would reduce the devas-
tations from terrorist attacks. They
can integrate these technologies into
management procedures that will im-
prove accountability, command, and
control. The results of those dem-
onstration programs could then be dis-
seminated nationwide.

Am I correct to assume that funding
for colleges and universities to develop
homeland defense-integrated emer-
gency management and training sys-
tems could be provided through provi-
sions in the Homeland Security Act of
2002?

Mr. LIEBERMAN. I will request that
the new Secretary of the Homeland Se-
curity Department give attention to
the concerns about emergency manage-
ment raised by the Senator from Min-
nesota, and I hope that homeland de-
fense-integrated emergency manage-
ment and training systems will be
given due consideration for funding
through grants from the extramural
programs.

Mr. DAYTON. I thank the Senator
for his consideration and support.

BACKGROUND CHECKS FOR TRUCK DRIVERS

Mr. McCAIN. Madam President, last
November, Congress included a provi-
sion in section 1012 of the USA Patriot
Act, P.L. 107-56, which requires all
commercial truck drivers who haul
hazardous materials to undergo a back-
ground records check before receiving
or renewing their Commercial Driver’s
License, CDL, endorsement to haul
hazmat. Unfortunately, over a year has
passed and regulations to promulgate
this requirement have not been issued.

Mr. HOLLINGS. I want to associate
myself with the concerns raised by my
colleague. This is a very important
issue to both of us. In fact, we worked
together in a bipartisan fashion on S.
1750, the Hazmat Endorsements Re-
quirements Act, which would clarify
existing law and guide the process for
administering the checks. The Senate
Commerce Committee approved S. 1750
in April without objection. However,
the Senate has not taken up this legis-
lation, nor has the Department of
Transportation issued a rulemaking to
implement Section 1012.

Last week, we took an important
step forward in addressing Port and
Maritime Security when we passed S.
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1214. That important measure includes
requirements for background records
checks for many port workers, and
clarifies that if a driver holds a valid
CDL with a hazardous materials en-
dorsement obtained after a background
records check, the driver would not
need to have a duplicative check to ac-
cess secure port areas. Unfortunately
these checks are not being performed
and it is unlikely that will change
until the DOT issues a rule or the Con-
gress approves legislation to address
concerns regarding the hazmat en-
dorsement background records check
requirements enacted last year.

Mr. MCCAIN. That is correct. We
have not fully addressed the issue of
background checks for commercial
drivers and more work remains.

Mr. HOLLINGS. I hope we can con-
tinue our bipartisan work on this im-
portant issue early next year to ensure
the requirements in the USA Patriot
Act will be carried out and that truck
drivers are afforded a right to a formal
appeals process.

Mr. McCAIN. I agree that the issue
must be addressed. In the absence of
any regulatory action by DOT, I will
certainly want to continue our joint ef-
forts to provide the appropriate guid-
ance to DOT and the states on this im-
portant security matter.

Mr. HOLLINGS. I thank my col-
league and look forward to working
with him on this issue during the next
Congress.

AGRICULTURAL PROVISIONS

Mr. HARKIN. Madam President, as
Chairman of the Senate Committee on
Agriculture, Nutrition and Forestry, I
want to enter into a colloquy with the
ranking minority member of the Com-
mittee, Senator LUGAR, regarding the
agricultural provisions in the com-
promise homeland security legislation.

Mr. LUGAR. I am pleased to join
with my colleague to discuss some of
the agricultural provisions in this leg-
islation. A provision in Section 421
dealing with the transfer of certain ag-
ricultural inspections from the U.S.
Department of Agriculture—USDA—to
the new Department of Homeland Se-
curity—DHS—needs clarification. This
section requires that USDA and DHS
enter into a transfer agreement and
stipulates that the agreement shall ad-
dress USDA supervision of training of
employees who will be carrying out ag-
ricultural inspection functions at the
new DHS and the transfer of funds
from USDA to the new DHS. We want
to make clear that we expect that the
transfer agreement shall include these
components and that USDA will be re-
sponsible for agricultural inspection
training and that appropriate funds
would be transferred from USDA to the
new DHS.

Mr. HARKIN. I agree with your inter-
pretation of that provision. I also want
to provide additional explanation
about a section that originated from
our mutual concern about the safety of
food that enters our country. Like you,
I have been concerned that agencies
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that inspect foods and food products
that come through our borders do not
have the ability to share information
in order to jointly track shipment and
other crucial information. As a result,
we crafted a provision, now included in
this legislation, to ensure that infor-
mation systems—i.e., computers—will
be coordinated across agencies with
border security responsibilities. This
includes agencies that will be housed in
the new DHS as well as those like the
Food and Drug Administration and the
Food Safety Inspection Service—that
will not, but have a homeland security
function.

Mr. LUGAR. That is an important
provision in this legislation. I also
want to clarify a provision related to
the transfer of the Plum Island Animal
Disease Center from USDA to the new
DHS. Due to a technical error, there
appears to be a contradiction between
Section 303(3) and Section 310 of the
House passed bill. The intent of this
bill is to transfer the assets and liabil-
ities of this center, which is now part
of USDA, but not the USDA personnel
or functions. While I am fairly con-
fident this technical error will yet be
rectified, in implementing this new
law, I would expect that the language
in Section 310 would govern.

Mr. HARKIN. Thank you for that
clarification. Finally, we are aware
that the Chairman and ranking minor-
ity member of the House Agriculture
Committee, during consideration of
this legislation in the House, entered
into the RECORD their understanding of
how these agricultural provisions
would be implemented. While I ques-
tion whether or not it is necessary to
transfer Plum Island to the new DHS
at this time, I concur with the House’s
interpretation of the provisions that
are included.

Mr. LUGAR. I also concur with their
interpretation which follows and would
expect that these agricultural provi-
sions be carried out consistent with
this description. I ask unanimous con-
sent it be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Sec. 310. Transfer of Plum Island Animal
Disease Center, Department of Agriculture.
Transfers the Plum Island Animal Disease
Center from the Department of Agriculture
to the Department of Homeland Security and
requires the Secretary of Agriculture and
the Secretary of Homeland Security, upon
completion of the transfer, to enter into an
agreement providing for continued access by
USDA for research, diagnostic and other pro-
grams.

The Committee recognizes the critical im-
portance of the Plum Island Animal Disease
Center to the safety and security of animal
agriculture in the United States. The Com-
mittee expects that the transfer of this for-
eign animal disease facility to the new DHS
shall be completed in a manner that mini-
mizes any disruption of agricultural re-
search, diagnostic or other USDA activities.
Likewise, the Committee expects that funds
that have and continue to be appropriated
for the maintenance, upgrade, or replace-
ment of agricultural research, diagnostic and
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training facilities at the Plum Island Animal
Disease Center shall continue to be expended
for those purposes.

The Committee shares the goal of expand-
ing the capabilities of the Plum Island Ani-
mal Disease Center. Likewise, the Com-
mittee supports the accompanying goal of
building agro-terrorism prevention capabili-
ties within the new DHS. With this in mind,
the Committee fully expects that in the ab-
sence of alternative facilities for current
USDA activities, the Secretary of Homeland
Security shall make every possible effort to
expand and enhance agricultural activities
related to foreign animal diseases at the
Plum Island Animal Disease Center.

Sec. 421. Transfer of Certain Agricultural
Inspection Functions of the Department of
Agriculture.

(a) Transfers to the Secretary of Homeland
Security the functions of the Secretary of
Agriculture relating to agricultural import
and entry inspection activities.

The Committee is aware that the Agricul-
tural Quarantine and Inspection Program of
the Department of Agriculture’s Animal and
Plant Health Inspection Service (APHIS)
conducts numerous activities with respect to
both domestic and international commerce
in order to protect the health of agricultur-
ally important animals and plants within
the United States. Within the new DHS will
be created a mission area of Border and
Transportation Security. In order that the
new streamlined border security program op-
erates efficiently, the Committee has trans-
ferred to the new DHS the responsibility for
certain agricultural import and entry inspec-
tion activities of the USDA conducted at
points of entry. This transfer will include
the inspection of arriving passengers, lug-
gage, cargo and means of conveyance into
the United States to the Under Secretary for
Border and Transportation Security. In addi-
tion to inspection at points of entry into the
United States, responsibility for inspections
of passengers, luggage and their means of
conveyance, at points of departure outside
the United States, where agreements exist
for such purposes, shall be the responsibility
of the Secretary of Homeland Security. The
provision allows the Secretary of Homeland
Security to exercise authorities related to
import and entry inspection functions trans-
ferred including conducting warrantless in-
spections at the border, collecting samples,
holding and seizing articles that are im-
ported into the United States in violation of
applicable laws and regulations, and assess-
ing and collecting civil penalties at the bor-
der. The Committee intends that USDA will
retain the responsibility for all other activi-
ties of the Agricultural Quarantine and In-
spection Program regarding imports includ-
ing pre-clearance of commodities, trade pro-
tocol verification activities, fumigation ac-
tivities, quarantine, diagnosis, eradication
and indemnification, as well as other sani-
tary and phytosanitary measures. All func-
tions regarding exports, interstate and intra-
state activities will remain at USDA.

(b) Delineates the laws governing agricul-
tural import and entry inspection activities
that are covered by the transfer of authori-
ties.

The Committee is aware that the author-
ity to inspect passengers, cargo, and their
means of conveyance coming into the United
States is derived from numerous statutes
that date back, in some cases, more than 100
years. The Committee does not intend that
the reference to these statutes should be
construed to provide any authority to the
Secretary of Homeland Security beyond the
responsibility to carry out inspections
(including pre-clearance inspections of pas-
sengers, luggage and their means of convey-
ance in such countries where agreements
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exist for such purposes) and enforce the regu-
lations of USDA at points of entry into the
United States.

(c) Excludes quarantine activities from the
term ‘“‘functions’ as defined by this Act for
the purposes of this section.

While agricultural inspection functions, as
well as those related administrative and en-
forcement functions, shall be transferred and
become the responsibility of the Secretary of
Homeland Security, the legislation retains
all functions related to quarantine activities
and quarantine facilities within USDA. Al-
though the Committee has excluded quar-
antine activities from those functions trans-
ferred to the new DHS, the Committee does
not intend to preclude the Secretary of
Homeland Security from taking actions re-
lated to inspection functions, such as seizure
or holding of plant or animal materials en-
tering the United States. These authorities
fall within the purview of inspection related
enforcement functions that shall be trans-
ferred to the Secretary of Homeland Secu-
rity.

(d) Requires that the authority transferred
to the Secretary of Homeland Security shall
be exercised in accordance with the regula-
tions, policies and procedures issued by the
Secretary of Agriculture; requires the Sec-
retary of Agriculture to coordinate with the
Secretary of Homeland Security whenever
the Secretary of Agriculture prescribes regu-
lations, policies, or procedures for admin-
istering the covered laws related to the func-
tions transferred under subsection (a); pro-
vides that the Secretary of Homeland Secu-
rity, in consultation with the Secretary of
Agriculture, may issue guidelines and direc-
tives to ensure the effective use of personnel
of the Department of Homeland Security to
carry out the transferred functions.

One intention of this legislation is to cre-
ate a streamlined Border and Transportation
Security program at points of entry into the
United States. With regard to the protection
of animal and plant health, the Committee
does not intend or expect the new DHS to
make the determination of what animals,
plants, animal or plant products, soils, or
other biological materials present an unac-
ceptable risk to the agriculture of the United
States. Policies and procedures regarding ac-
tions necessary to detect and prevent such
unacceptable risks shall remain the respon-
sibility of the Secretary of Agriculture.
Likewise, policies and regulations defining
restrictions on movement into the United
States of substances that would pose a
threat to agriculture shall continue to be the
responsibility of the Secretary of Agri-
culture.

The Committee has provided authority for
the Secretary of Homeland Security to issue
directives and guidelines in consultation
with the Secretary of Agriculture in order to
efficiently manage inspection resources.
When exercising this authority, the Com-
mittee expects that the agricultural inspec-
tion function at points of entry into the
United States shall not be diminished, and as
a result, the Committee expects that Sec-
retary of Homeland Security shall ensure
that necessary resources are dedicated to
carrying out the agricultural inspection
functions transferred from the Department
of Agriculture.

(e) Requires the Secretary of Agriculture
and the Secretary of Homeland Security to
enter into an agreement to effectuate the
transfer of functions. The agreement must
address the training of employees and the
transfer of funds. In addition, the agreement
may include authority for the Secretary of
Homeland Security to perform functions del-
egated to APHIS for the protection of domes-
tic livestock and plants, as well as authority
for the Secretary of Agriculture to use em-
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ployees of the new DHS to carry out APHIS
functions.

The Committee is aware of the unique na-
ture and the specialized training necessary
for effective and efficient border inspection
activities carried out by the Agricultural
Quarantine and Inspection Program. The
Committee expects that the training of per-
sonnel and detector dogs for this highly spe-
cialized function will continue to be super-
vised by the Department of Agriculture.
While a large proportion of the personnel
employed by the Agricultural Quarantine
and Inspection Program is permanently sta-
tioned at one of 186 points of entry into the
United States, the Committee is aware that
the Secretary of Agriculture commonly rede-
ploys up to 20% of the border inspection
force in order to manage agricultural pests
and diseases throughout the United States.
In completing the transfer of Agricultural
Quarantine and Inspection Program border
inspectors to the DHS, the Committee ex-
pects that the Secretary of Agriculture and
the Secretary of Homeland Security will
enter into an agreement whereby inspection
resources, where possible, would continue to
be made available to the Secretary of Agri-
culture in response to domestic agricultural
needs.

(f) Provides that the Secretary of Agri-
culture shall transfer funds collected by fee
authorities to the Department of Homeland
Security so long as the funds do not exceed
the proportion of the costs incurred by the
Secretary of Homeland Security in carrying
out activities funded by such fees.

Beginning in fiscal year 2003, the unobli-
gated balance of the Agricultural Quarantine
and Inspection Fund will be transferred to
other accounts within USDA and will be used
to carry out import and domestic inspection
activities, as well as animal and plant health
quarantine activities, without additional ap-
propriations. Fees for inspection services
shall continue to be collected and deposited
into these accounts in the manner prescribed
by regulations issued by the Secretary of Ag-
riculture. In effectuating the transfer of ag-
ricultural import inspection activities at
points of entry into the United States, the
Committee intends that funds from these ac-
counts shall be transferred to the DHS in
order to reimburse the DHS for the actual
inspections carried out by the Department.
The Committee expects that the Secretary of
Agriculture shall continue to manage these
accounts in a manner that ensures the avail-
ability of funds necessary to carry out do-
mestic inspection and quarantine programs.

(g) Provides that during the transition pe-
riod, the Secretary of Agriculture shall
transfer to the Secretary of Homeland Secu-
rity up to 3,200 full-time equivalent positions
of the Department of Agriculture.

(h) Makes conforming amendments to
Title V of the Agriculture Risk Protection
Act of 2000 related to the protection of in-
spection animals.

FEDERAL ALCOHOL AND TOBACCO STATUTES

Mr. GRASSLEY. Madam President,
it is clear that the Secretary of the
Treasury presently possesses the au-
thority to administer the Federal alco-
hol and tobacco statutes referenced in
the bill before us. These authorities
currently are delegated to the Bureau
of Alcohol, Tobacco and Firearms and
now will be delegated to the new Tax
and Trade Bureau. I appreciate this
colloquy to confirm that the language
in section 1111(c) (1) concerning the
transfer to the Department of Justice
not only excludes the authorities, func-
tions, personnel, and assets of the Bu-
reau of Alcohol, Tobacco and Firearms
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that will be retained within the De-
partment of the Treasury as set forth
in paragraph (2) of this section, but
also excludes the functions of the Sec-
retary of the Treasury that relate to
these retained authorities, functions,
personnel, and assets.

Mr. BAUCUS. The Senator is correct.

Mr. GRASSLEY. I also wanted to
confirm that section 1111(b) as it re-
lates to alcohol and tobacco only in-
vests the Bureau of Alcohol Tobacco,
Firearms and Explosives at the Depart-
ment of Justice with the responsibility
to investigate with respect to the Title
18 laws pertaining to the smuggling of
alcohol and tobacco. All other inves-
tigatory responsibilities pertaining to
alcohol and tobacco remain at the De-
partment of the Treasury under the
new Tax and Trade Bureau, or as other-
wise delegated under existing law.

Mr. BAUCUS. The Senator is correct
and his reading is consistent with the
provisions of this legislation.

Mr. GRASSLEY. Finally, I wish to
confirm that Treasury retained the au-
thority to audit or investigate viola-
tions such as false or inaccurate
records of production, false or inac-
curate tax returns, failure to respond
to delinquency notices, unlawful trans-
fers in bond, and the unlawful produc-
tion, labeling, advertising and mar-
keting of alcoholic beverages.

Mr. BAUCUS. That is correct, and I
appreciate my good friend from Iowa
for clarifying these points.

PRESERVING COAST GUARD MISSION
PERFORMANCE

Mrs. MURRAY. Madam President, I
would like to thank the chairman of
Governmental Affairs Committee, the
Senator from Connecticut, for his tire-
less efforts and leadership concerning
the creation of the Department of
Homeland Security. Our country is fac-
ing a range of threats that we must ad-
dress—from port and airport security
to cyber terrorism. We need funding for
a new organizational structure to re-
duce these risks.

I also would like to engage in a col-
loquy with the ranking member of the
Committee on Appropriations, the Sen-
ior Senator from Alaska, regarding the
Coast Guard. The men and women of
our Coast Guard make significant con-
tributions to our nation each and every
day, and they deserve our support and
admiration.

Last week, our colleague from Alas-
ka addressed an important section in
this legislation, Section 888, which gov-
erns the Coast Guard’s role in the new
Department of Homeland Security. His
statement clearly established that it is
the intent of this provision that the
Coast Guard’s non-homeland security
missions and capabilities must be
maintained without significant reduc-
tion when the Service transfers to the
new Department.

As the chairman of the Transpor-
tation Appropriations Subcommittee
and as a Senator from a coastal state,
I emphatically agree with my Alaska
colleague’s remarks about the intent
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and effect of Section 888. I also would
like to ask him some questions about
the Coast Guard and its role in the
Homeland Security Department.

Does my colleague from Alaska agree
that the United States Coast Guard is
integral to the security of this coun-
try, and that the Coast Guard provides
a wide range of services to our nation?
Does he also recognize that some of
these services are related to homeland
security while others are not? For in-
stance, the Coast Guard provides vital
services in the areas of marine safety,
search and rescue, aids to navigation,
fisheries enforcement, marine environ-
mental protection, and ice operations.
While these traditional missions do not
directly contribute to national secu-
rity, they do ensure the safety of our
citizens and our environment.

Mr. STEVENS. I firmly agree with
my colleague from Washington about
both the Coast Guard’s role in securing
our nation and the importance of its
non-homeland security missions and
capabilities.

Mrs. MURRAY. Madam President,
does the Senator from Alaska believe
that it is imperative that these essen-
tial non-homeland security missions be
maintained, and that the language in
the bill clearly identifies the need to
protect these critical services?

Mr. STEVENS. I strongly agree with
this imperative and with my col-
league’s interpretation of Section 888.
Indeed, Section 888 mandates this pro-
tection.

Mrs. MURRAY. Madam President, as
the Senator from Alaska has pre-
viously indicated, the essential non-
homeland security missions are to be
protected pursuant to Section 888. It is
also my understanding that the Coast
Guard organizational structure shall be
maintained. To ensure that we achieve
our objectives, the Inspector General of
the Department shall conduct an an-
nual review to assess the Coast Guard
performance of all its missions, with a
particular emphasis on examining the
non-homeland security missions. Is
this the understanding of the Senator
from Alaska?

Mr. STEVENS. I share my col-
league’s understandings on these mat-
ters.

Mrs. MURRAY. Madam President,
does the Senator from Alaska agree
that any significant changes to the au-
thorities, functions, missions and capa-
bilities of the Coast Guard can be im-
plemented only if they are specified in
subsequent legislation? And to that
end, does he believe the language con-
tained in the bill will serve to protect
the non-homeland security missions of
the Coast Guard while moving the or-
ganization into an important homeland
security role?

Mr. STEVENS. I do agree. Section
888 is a clear statement that Congress
will play a major role in deciding
whether there would be any significant
changes to the Coast Guard in these
areas. The language also preserves the
Service’s non-homeland security mis-
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sions while permitting it to perform
important homeland security missions.

Mrs. MURRAY. As the ranking mem-
ber of the Appropriations Committee,
the Senator from Alaska is aware that,
as part of the fiscal year Transpor-
tation Appropriations bill reported
unanimously in July, the Committee
mandated that the Coast Guard submit
quarterly mission hour reports detail-
ing precisely how the Coast Guard has
allocated its human and capital re-
sources by mission for the preceding
quarter.

The Committee also granted the
Commandant unprecedented budget
flexibility with the dramatically in-
creased funds provided above the fiscal
year 2002 level to address simulta-
neously his homeland security needs
while ensuring that his other critical
missions return to their pre-September
11, 2001 levels.

Finally, the Committee required the
Commandant to submit a detailed plan
as part of his fiscal year 2004 budget re-
quest to show us precisely how he
would maintain such mission balance. I
am sure that the Senator from Alaska
agrees with me that, notwithstanding
the fact that the fiscal year 2003 Trans-
portation Appropriations bill has been
entangled in the larger delay in the Ap-
propriations process, the bipartisan
leadership of the Appropriations Com-
mittee expects the Commandant to
move forward with the submission of
these reports.

Mr. STEVENS. Yes, I concur with the
Senator that the Committee should
begin receiving these reports without
delay so that we can monitor the Coast
Guard’s progress in complying with not
only the Appropriations Committee’s
directives but with the requirements
articulated under Section 888 of the
Homeland Security Act.

Mrs. MURRAY. It is with great dis-
appointment that I have to tell the
Senator from Alaska that I am greatly
concerned by some preliminary indica-
tions from the Department of Trans-
portation Inspector General, IG, that
the Coast Guard may not have fulfilled
its statutory obligations to fully fund
mandated improvements to its Search
and Rescue Program in fiscal year 2002.

As part of the Department of Trans-
portation and Related Agencies Appro-
priations Act, 2002, the Committee
mandated that not less than $14,541,000
be used solely to address the many de-
ficiencies that the IG found with the
Coast Guard’s readiness in the area of
Search and Rescue. We also mandated
that the Inspector General monitor the
Coast Guard’s compliance with this di-
rective.

While the Inspector General’s office
has not yet finalized its report, I am
greatly concerned by preliminary indi-
cations that the Coast Guard did not, I
repeat ‘‘not fulfill the requirement in
the law. This is precisely the Kkind of
concern that makes it essential that
we continue to monitor the Coast
Guard’s compliance with Appropria-
tions Committee directives as well as
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with Section 888 of the Homeland Secu-
rity Act. Again, I commend your lead-
ership in this area and look forward to
working with you and Admiral Collins,
the Commandant, on these issues in
the future.

I also want to thank the Chairman of
the Governmental Affairs Committee
again for his foresight and leadership
in the efforts to create the Department
of Homeland Security.

Mr. SHELBY. Madam President, as
the Ranking Member of the Transpor-
tation Appropriations Subcommittee, I
strongly agree with the remarks made
by my distinguished colleague from
Alaska last week regarding the Coast
Guard and its treatment in the Home-
land Security legislation. I commend
his leadership to preserve the tradi-
tional role of the Coast Guard as it be-
comes an agency of the Department of
Homeland Security.

The unique strength of the Coast
Guard in its multi-mission operational
capability—the ability to perform a va-
riety of missions for the nation. It is
one of several agencies to be subsumed
into the new Department that has both
on-homeland security and homeland se-
curity missions. It is critical to main-
tain all of the Coast Guard’s missions
and capabilities instead of allowing one
mission area to eclipse any other. Sec-
tion 888 takes a significant step for-
ward in preventing that from hap-
pening by preventing assets, personnel,
and budget resources from being di-
verted away from the Coast Guard’s
traditional missions, including res-
cuing mariners in distress.

Madam President, I share the con-
cerns expressed by the Senator from
Alaska about the utmost importance of
maintaining the Coast Guard’s non-
homeland security missions and capa-
bilities. When I became Chairman of
the Subcommittee in the next Con-
gress, I shall look forward to working
closely with him as the Full Appropria-
tions Committee Chairman to ensure
that Section 888 is implemented as
Congress intends.

Ms. COLLINS. I would like to thank
the Senior Senator from Alaska for the
leadership he has shown in helping to
preserve the traditional functions of
the Coast Guard after it becomes part
of the new Department of Homeland
Security. Maine and Alaska share a
common interest in preserving the
Coast Guard’s traditional functions, in-
cluding its search and rescue mission,
which are so critical to our fishing
communities.

The Senior Senator from Alaska and
I teamed up in the Governmental Af-
fairs Committee to ensure that, when
we transfer the Coast Guard to the De-
partment of Homeland Security, we do
not leave its traditional missions be-
hind. Our language ensured that the
authorities, functions, assets, and per-
sonal of the Department would be
maintained intact and without reduc-
tion after its transfer to the new De-
partment except as specified in subse-
quent Acts.
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I am pleased that the fundamental
elements and purposes of our Coast
Guard amendment are included in the
final compromise homeland security
bill. Section 888 of the final com-
promise measure is intended to pre-
serve the traditional functions of the
Coast Guard such as marine safety,
search and rescue, aids to navigation,
living marine resources, and ice oper-
ations. The Coast Guard will also be a
separate and distinct entity in the new
Department, and the Commandant of
the Coast Guard will report directly to
the Secretary of Homeland Security,
thus preventing a demotion from the
Commandant’s current status in the
Department of Transportation.

There is, however, a question that I
would like to address to my friend from
Alaska. It is my understanding that
Section 888 of the final compromise bill
is intended to prohibit changes in the
Coast Guard’s personnel, assets, or au-
thorities that would adversely impact
the Service’s capability to perform its
non-homeland security functions. Is
that also the Senator’s understanding
of this provision?

Mr. STEVENS. Yes, that is my un-
derstanding also.

Ms. SNOWE. I would like to enter
into a colloquy with several of my col-
leagues from coastal States regarding
Section 888 of the final version of the
Homeland Security Act of 2002. The
provisions of Section 888 were drafted
to preserve the traditional roles and
missions of the Coast Guard and ensure
they are not altered or diminished.

Since September 11, 2001, the Coast
Guard has taken on additional home-
land security responsibilities resulting
in its largest peacetime port security
operation since World War II. While
our new reality requires the Coast
Guard to maintain a robust homeland
security posture, these new priorities
must not diminish the Coast Guard’s
focus on its other traditional missions
such as marine safety, search and res-
cue, aids to navigation, fisheries law
enforcement, and marine environ-
mental protection.

As a Senator from a coastal State,
and as the ranking member on the
Oceans, Atmosphere, and Fisheries
Subcommittee of the Senate Commerce
Committee, I can attest that all these
missions are critically important and
that the American people rely on the
Coast Guard to perform them each and
every day.

The language in Section 888, which I
developed with Senators STEVENS and
COLLINS, strikes the proper balance and
ensures the Coast Guard’s non-home-
land security missions will not be com-
promised or decreased in any substan-
tial or significant way by the transfer
to the new Department of Homeland
Security.

First and foremost, it ensures that
the Coast Guard will remain in distinct
entity and continue in its role as one of
the five Armed Services. The Coast
Guard plays a unique role in our gov-
ernment, in which it serves as both an
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armed service as well as a law enforce-
ment agency, and this must not be
changed or altered.

This language in Section 888 main-
tains the primacy of the Coast Guard’s
diverse missions by establishing the
Coast Guard as a distinct agency under
the Secretary of Homeland Security
and mandates that the Coast Guard
Commandant will report directly to
the Secretary, rather than to or
through a Deputy Secretary.

Additionally, this section prevents
the Secretary of this new Department
from making substantial or significant
changes to the Coast Guard’s non-
homeland security missions or alter its
capabilities to carry out these mis-
sions, except as specified in subsequent
Acts. It also prohibits the new depart-
ment from transferring any Coast
Guard missions, functions, or assets to
another agency in the new Department
except for personnel details and assign-
ments that do not reduce the Service’s
capability to perform its non-homeland
security missions.

This section also requires the Inspec-
tor General of the new Department to
review and assess annually the Coast
Guard’s performance of its non-home-
land security missions and to report
the findings to the Congress.

I also am pleased to see the inclusion
of my amendment requiring the new
Homeland Secretary, in consultation
with the Commandant, to report to
Congress within 90 days of enactment
of this Act on the benefits of accel-
erating the Coast Guard’s Deepwater
procurement time line from 20 years to
10 years. The Deepwater project, which
will recapitalize all of the Coast Guard
assets operating 50 or more miles from
our coasts, is already underway. How-
ever, the Coast Guard must wait up to
20 years, in some instances, to acquire
already existing technology. I believe
that we must accelerate the Deepwater
acquisition project and acquire these
much-needed assets for the Coast
Guard now, not 20 years down the road.

Madam President, Section 888 is a
strong statement by the Congress that
the Coast Guard is an essential compo-
nent of the new Department and that
its non-homeland security missions
and capabilities must be maintained
due to their overriding importance, not
only to coastal States such as Maine,
but also to the entire nation.

Mr. LIEBERMAN. Madam President,
as manager of the legislation to create
a Department of Homeland Security, I
want to share with the Senate my
views on the meaning and intent of
several key provisions in H.R. 5005, the
final homeland security legislation ap-
proved by the Senate on November 19,
2002. These provisions have been
through several iterations and they
have been debated extensively.

H.R. 5005 is the result of over a year
of deliberations begun last October
when I introduced legislation (S. 1534)
with Senator SPECTER to create a De-
partment of Homeland Security. That
legislation was subsequently combined
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with legislation by Senator GRAHAM (to
create a White House Office for Com-
bating Terrorism) and became S. 2452,
which was reported out of the Com-
mittee on Governmental Affairs on
May 22, 2002.

Before the Senate had a chance to
consider that bill, however, the Presi-
dent announced his support for a De-
partment of Homeland Security. The
Administration’s bill, first submitted
to Congress on June 18, 2002, encom-
passed almost all of S. 24562’s organiza-
tional elements regarding the Depart-
ment. The Governmental Affairs Com-
mittee held hearings to consider the
administration’s proposals, and, I pre-
pared an amendment to S. 2452 that
was considered, and adopted, at a July
24-25 business meeting of the Com-
mittee. That expanded version of S.
2452 went a considerable way to incor-
porate the administration’s proposals.

In late July, the House of Represent-
atives passed its version of the Home-
land Security bill, H.R. 5005. This
House bill became the base bill for
floor consideration in the Senate, and
the amended version of S. 2452 was of-
fered on the Senate floor as SA 4471 to
H.R. 5005.

The following statement will discuss
various provisions in H.R. 5005 and,
where appropriate, their relationship
to similar provisions in SA 4471. It is
intended to supplement a statement
and other material I submitted for the
RECORD on September 4, 2002, (S8159—
S8180) which interpreted key provisions
in SA 4471 (also referred to as the Com-
mittee bill).

INTELLIGENCE

Title II, Subtitle A, Section 201 of
H.R. 5005, establishes a Directorate for
Information Analysis and Infrastruc-
ture Protection. This is a critical pro-
vision that goes to the heart of the
weaknesses that have been exposed in
our nation’s homeland defenses since
September 11, 2001—that is, the lack of
information sharing related to ter-
rorist activities between intelligence,
law enforcement, and other agencies.
This directorate stems from the Presi-
dent’s legislative submission in June,
which included a proposal to create an
information analysis and infrastruc-
ture protection directorate in the De-
partment. However, the President’s
concept has been altered and expanded
in response to testimony before the
GAC and input from key Senators. The
version in H.R. 5005, while not exactly
what the GAC recommended, rep-
resents a substantial improvement
over the President’s June 18th, 2002
proposal. If fully implemented, and if
the new department and the various
agencies responsible for gathering and
providing intelligence properly inter-
pret its provisions, it will improve our
capacity to fuse that intelligence in
order to prevent terrorist attacks be-
fore they occur.

S. 2452, as originally reported on May
22, 2002, and based largely on rec-
ommendations by the bi-partisan Hart-
Rudman Commission, included direc-
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torates for critical infrastructure,
emergency preparedness, and border se-
curity. The President’s June 18th pro-
posal added a fourth directorate for
“information analysis and infrastruc-
ture protection.”

SA 4471 was developed after exam-
ining the President’s proposal and
hearing from expert witnesses on the
critical need for a national level focal
point for the analysis of all informa-
tion available to the United States to
combat terrorism. On June 26 and 27,
the GAC held hearings on how to shape
the intelligence functions of the pro-
posed Department of Homeland Secu-
rity—to determine how, in light of the
failure of our government to bring all
of the information available to various
agencies together prior to September
11, 2001, the government should receive
information from the field, both for-
eign and domestic, and convert it,
through analysis, into actionable infor-
mation that better protects our secu-
rity.

The GAC’s hearings focused specifi-
cally on the relationship between the
Department of Homeland Security and
the Intelligence Community. The hear-
ings featured testimony from some of
our country’s most noted experts in in-
telligence issues, including Senators
BOB GRAHAM and RICHARD SHELBY, the
chairman and ranking member of the
Senate Intelligence Committee. Other
witnesses included Lt. Gen. Patrick M.
Hughes, former director of the Defense
Intelligence Agency; Jeffrey Smith,
former General Counsel of the Central
Intelligence Agency; Lt. Gen. William
Odom, former Director of the National
Security Agency; Chief William B.
Berger, President of the International
Association of Chiefs of Police; and
Ashton B. Carter, former Assistant
Secretary of Defense for International
Security Policy. Finally, CIA Director
George Tenet and FBI Director Robert
Mueller also testified.

Senator GRAHAM’s written testimony
stated that the Intelligence Commit-
tee’s hearings thus far have uncovered
several factors that contributed to the
failures of Sept 11—one of which is
“the absence of a single set of eyes to
analyze all the bits and pieces of rel-
evant intelligence information, includ-
ing open source material.”” Senator
SHELBY’s written testimony stated
that ‘“‘most Americans would probably
be surprised to know that even nine
months after the terrorist attacks,
there is today no federal official, not a
single one, to whom the President can
turn to ask the simple question, what
do we know about current terrorist
threats against our homeland? No one
person or entity has meaningful access
to all such information the government
possesses. No one really knows what we
know, and no one is even in a position
to go to find out.” General Patrick
Hughes, former director of the Defense
Intelligence Agency, echoed these
points. His testimony stated that, ‘‘in
our intelligence community, we cur-
rently have an inadequate capability to
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process, analyze, prepare in contextual
and technical forms that make sense
and deliver cogent intelligence to users
as soon as possible so that the time de-
pendent operational demands for intel-
ligence are met.”

These hearings made it clear that: (1)
there is currently no place in our gov-
ernment where all intelligence avail-
able to the government is brought to-
gether to be analyzed, (2) the Depart-
ment of Homeland Security requires an
all-source intelligence analysis capa-
bility in order to effectively achieve its
mission of preventing, deterring, and
protecting against terrorist attacks, (3)
the intelligence function should be a
smart, aggressive customer of the in-
telligence community, (4) the intel-
ligence function must have a seat at
the table when our nation’s intel-
ligence collection priorities are deter-
mined, (6) the Department is already a
significant collector of intelligence-re-
lated information, through such agen-
cies such as the Customs Service and
the Coast Guard being transferred into
the Department, and (6) the Depart-
ment must have sufficient access to in-
formation that is collected by intel-
ligence, law enforcement, and other
agencies. This final point was under-
scored by Senator SHELBY, who testi-
fied that the relatively limited ‘‘access
to information’ provisions in the
President’s proposal were unaccept-
able, and that it would be a mistake if
they were adopted.

The President’s proposal was to cre-
ate an ‘“‘information analysis and crit-
ical infrastructure protection divi-
sion”’—whose most important role, as
CIA Director Tenet testified at the
GAC hearing on June 27, 2002, would be
“to translate assessments about evolv-
ing terrorist targeting strategies,
training, and doctrine overseas into a
system of protection for the infrastruc-
ture of the United States.” Its purpose
would be to focus the intelligence func-
tion on detecting and mitigating
against threats to critical infrastruc-
ture rather than the entire range of po-
tential threats. Consequently, the in-
telligence analysis function in the De-
partment of Homeland Security would
not be designed to uncover terrorist
plots or prevent acts of terrorism be-
fore they occurred. The Governmental
Affairs Committee rejected this more
limited approach and subsequently ap-
proved a more robust intelligence di-
rectorate, along with a separate direc-
torate for critical infrastructure pro-
tection, which were incorporated in SA
4471. Some of these improvements are
now incorporated in H.R. 5005.

Most importantly, like SA 4471, H.R.
5005 makes it clear that the purpose of
the information analysis function in
the Department goes beyond critical
infrastructure protection to encompass
disseminating intelligence in order to
deter, prevent, and respond to all ter-
rorist threats. Section 201(d) of H.R.
5005, which describes responsibilities of
the Under Secretary for Information
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Analysis and Infrastructure Protec-
tion, at paragraph (1), states: ‘“‘to ac-
cess, receive, and analyze law enforce-
ment, intelligence information, and
other information from agencies from
the Federal Government, State and
local government agencies), and pri-
vate sector entities, and to integrate
such information in order to—(A) iden-
tify and assess the nature and scope of
terrorist threats to the homeland; (B)
detect and identify threats of terrorism
against the United States; and (C) un-
derstand such threats in light of actual
and potential wvulnerabilities of the
homeland.” Clause (B) especially estab-
lishes that the information analysis
function must be designed in order to
““detect and identify” threats of ter-
rorism.

In addition, Section 201(d)(9) states
that the responsibilities of the Under
Secretary (for information analysis
and infrastructure protection) shall in-
clude the following: ‘‘to disseminate, as
appropriate, information analyzed by
the Department within the Depart-
ment, to other agencies of the Federal
Government with responsibilities re-
lating to homeland security, and to
agencies of State and local govern-
ments and private sector entities with
such responsibilities in order to assist
in the deterrence, prevention, preemp-
tion of, or response to, terrorist at-
tacks against the United States.”
Again, it is important that the new in-
formation analysis division focus on
doing everything within its power to
deter, prevent and preempt, acts of ter-
rorism, while also ensuring that our
nation is adequately prepared to re-
spond.

As noted earlier, the President’s
June 18th proposal would have estab-
lished a more limited function pri-
marily designed to assess threats and
vulnerabilities to our critical infra-
structure. This is an important task
and will clearly be a major focus of the
Department of Homeland Security, but
the Department’s information analysis
role will now encompass all terrorist
threats, not just those to critical infra-
structure. Many potential terrorist at-
tacks—for example a bomb in a shop-
ping mall and attacks using weapons of
mass destruction—are not directed at
critical infrastructure, but at pro-
ducing mass casualties. Thus, the in-
telligence analysis function in the De-
partment can and must focus on the
full range of threats that we face. And
it must have the capacity to access and
properly analyze all of the information
about terrorist attacks that our gov-
ernment possesses.

Secondly, though it falls short of the
Committee’s recommendation, the
final legislation does establish dedi-
cated leadership for both the informa-
tion analysis and infrastructure pro-
tection functions. SA 4471 established
separate, Senate confirmed Under Sec-
retaries for ‘‘intelligence analysis’ and
“‘critical infrastructure protection.”
This was to ensure that focused leader-
ship—with sufficient clout—was pro-
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vided for each of these complex, and
major challenges facing our govern-
ment. With 85 percent of our critical
infrastructure owned by the private
sector, it is clear that full time leader-
ship will be required to ensure that
adequate protective measures are iden-
tified and put in place. Similarly, the
tremendous challenge of overcoming
barriers to information sharing within
the intelligence community and estab-
lishing a robust intelligence analysis
division will likely occupy a signifi-
cant amount of time of the Secretary
and Under Secretary.

H.R. 5005 takes a somewhat different
approach: like the President’s June
18th proposal, it establishes a single
Under Secretary with overall responsi-
bility for both information analysis
and infrastructure protection. How-
ever, in Title II, Section 201, (b)(1) and
(b)(2) it also creates two Assistant Sec-
retaries to lead information analysis
and infrastructure protection, respec-
tively. Earlier, Title I, Section 103 of
the legislation establishes several offi-
cers who shall be appointed by the
President ‘“‘with the advice and consent
of the Senate,” including not more
than 12 Assistant Secretaries (Sec. 103
(a)(8)). The Assistant Secretaries for
information analysis and infrastruc-
ture protection will clearly occupy two
of the most critical positions in our
government: consequently, Congress’
expectation is they will be among the
12 Assistant Secretaries who will be ap-
pointed by the President with the ad-
vice and consent of the Senate.

Third, responding to the testimony of
Senator SHELBY and others, the SA 4471
provided broad, routine access to infor-
mation for the Secretary of Homeland
Security. The assumption behind the
Committee’s approach was that, unless
the President determined otherwise, all
information about terrorist threats, in-
cluding so-called ‘‘unevaluated intel-
ligence,”” possessed by intelligence
agencies would be routinely shared by
intelligence agencies and other agen-
cies with the Department of Homeland
Security. In contrast, the President’s
proposal would curtail the Secretary’s
access to unanalyzed information. The
Secretary would have routine access to
reports, assessments and analytical in-
formation. But, except for vulnerabili-
ties to critical infrastructure, the Sec-
retary would receive access to
unanalyzed information only as the
President may further provide.

H.R. 5005 has wisely moved towards
SA 4471. In Section 202 (a), H.R. 5005
states that, ‘‘except as otherwise di-
rected by the President, the Secretary
shall have such access as the Secretary
considers necessary to all information,
including reports, assessments, anal-
yses, and unevaluated intelligence re-
lating to threats of terrorism against
the United States and to other areas of
responsibility assigned by the Sec-
retary, and to all information con-
cerning infrastructure or other
vulnerabilities of the United States to
terrorism, whether or not such infor-
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mation has been analyzed, that may be
collected, possessed, or prepared by any
agency of the Federal Government.”
This is crucial because the Secretary
must have access to the information he
or she deems necessary to protect the
American people, and cannot simply
rely on agencies that have historically
been reluctant to share information to
determine what the Secretary should
have.

In Section 202(b)(1) the legislation
provides that the Secretary may enter
into cooperative agreements with
agencies to provide access to such in-
formation. At the same time, if no re-
quest has been made, or no agreement
has been entered into, agencies are still
required to provide certain information
that is specified in the legislation. This
includes, at Section 202(b)(2) (A) all re-
ports (including information reports
containing intelligence which has not
been fully evaluated), assessments and
analytical information relating to
threats of terrorism against the United
States and to other areas of responsi-
bility assigned by the Secretary; (B) all
information concerning the vulner-
ability of the infrastructure of the
United States, or other vulnerabilities
of the United States, to terrorism,
whether or not such information has
been analyzed; (C) all other informa-
tion relating to significant and cred-
ible threats of terrorism, whether or
not such information has been ana-
lyzed; and (D) such other information
or material as the President may di-
rect.

These provisions require agencies to
provide significant amounts of infor-
mation to the Secretary, even in the
absence of a cooperative agreement.
With respect to the information re-
quired in Section 202(b)(2)(C); in many
cases, it may be impossible for agen-
cies to know if certain information is
related to ‘‘significant and credible
threats’ of terrorism precisely because
that can only be determined once the
information is fused with information
from others. Consequently, to meet the
statutory requirement, agencies should
clearly endeavor to collect requested
information, even if it is not already
available, and they should err on the
side of providing more, rather than
less, information that is already on
hand to the Department’s analysts.
This is clearly the best way to help en-
sure that the Department can effec-
tively carry out its mandate to pre-
vent, deter, and preempt terrorist at-
tacks.

Finally, like SA 4471, H.R. 5005 makes
the Department responsible for work-
ing with the Director of Central Intel-
ligence to protect sources and methods
and with the Attorney General to pro-
tect sensitive law enforcement infor-
mation (Section 201(d)(12)). Also, as the
Committee recommended, the sub-
stitute formally includes the elements
of the Department concerned with
analysis of foreign intelligence in the
“intelligence community’’ (Section
201(h)) while also empowering the Sec-
retary to consult with the Director of
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Central Intelligence and other agencies
on our nation’s intelligence gathering
priorities (Section 201(d)(10)). These
provisions will ensure that the Depart-
ment becomes a full partner with the
Central Intelligence Agency and other
agencies in our intelligence commu-
nity, and that is has a crucial seat at
the table in all proceedings where in-
telligence-gathering priorities are es-
tablished.

Though H.R. 5005 is not exactly what
the Governmental Affairs Committee
recommended in SA 4471, it does con-
tain key aspects of the Committee’s
approach and establishes a single point
in our government with the responsi-
bility for receiving and assessing all in-
formation about terrorist threats to
our homeland. Thus, it does represent a
very significant improvement over the
Administration’s proposal. As a result,
the information analysis and infra-
structure protection function in the
Department, assuming it is properly
implemented, will greatly improve our
nation’s overall capacity to prevent,
deter, protect against, and respond to
terrorist threats against our homeland.

SCIENCE AND TECHNOLOGY

The Department will have profound
scientific and technological needs, and
both the immediate and long-term suc-
cess of its mission will require the im-
plementation of a broadly-coordinated,
tightly-focused, and sustained effort to
invest in critical areas of research, ac-
celerate technology development, and
expedite the transition and deployment
of such technologies into effective use.
H.R. 5005 attempts to meet this objec-
tive by creating a strong, coherent, and
well-funded Directorate of Science and
Technology. The Directorate estab-
lished in this legislation follows di-
rectly from the model embodied in the
homeland security bill passed by the
Senate Governmental Affairs Com-
mittee, SA 4471, and explicated in the
Chairman’s Statement on September 4,
2002 (CONGRESSIONAL RECORD, pages
S8162-S8164). In  keeping with that
model, the Directorate will be headed
by a Senate-confirmed Under Secretary
for Science and Technology with ex-
pansive responsibilities, as outlined in
Section 302, for directing and managing
homeland security research, develop-
ment, demonstration, testing, and
evaluation (RDDT&E) activities; co-
ordinating the federal government’s ci-
vilian efforts, as well as developing a
national policy and strategic plan, for
meeting homeland security R&D needs;
advising the Secretary and supporting
the Department’s efforts to analyze
risks and threats; ensuring the rapid
transfer and deployment of tech-
nologies capable of advancing home-
land security objectives; and con-
ducting research on countermeasures
for biological and chemical threats.

RESEARCH, DEVELOPMENT, DEMONSTRATION,

TESTING & EVALUATION

With respect to his RDDT&E respon-
sibilities, the Under Secretary will act
through an array of mechanisms and
authorities established in H.R. 5005.
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The primary driver of innovation with-
in the Directorate will be a Homeland
Security Advanced Research Projects
Agency (HSARPA), which is conceived
to be similar in purpose and organiza-
tion to the highly successful Defense
Advanced Research Projects Agency
(DARPA) within the Department of De-
fense (DOD). Over the past five decades,
DARPA has been recognized as one of
the most productive engines of techno-
logical innovation in the federal gov-
ernment. Its success has been grounded
in its ability to recruit outstanding
scientific and technical talent, pro-
mote creativity and adaptability under
a lean, flexible organizational struc-
ture, and entice collaboration from
other R&D entities by leveraging an
independent source of funds. Because
the HSARPA created in H.R. 5005 is
purposefully patterned after the nearly
identical Security Advanced Research
Projects Agency (SARPA) contained in
SA 4471, the legislative intent con-
cerning the missions, roles, Accelera-
tion Fund, and structure of that orga-
nization (see Chairman’s Statement on
September 4, 2002, CONGRESSIONAL
RECORD, pages S8162-8163) are, of
course, straightforwardly applicable to
HSARPA.

In order to enable HSARPA to
achieve parallel success to DARPA,
Section 307 of H.R. 5005 provides
HSARPA with a $500 million Accelera-
tion Fund to support key homeland se-
curity R&D both within and outside of
the federal government, leverage col-
laboration from R&D entities external
to the Department, and accelerate the
development, prototyping, and deploy-
ment of homeland security tech-
nologies. The Secretary is likewise pro-
vided with DARPA’s flexible authority
to hire and manage top-flight per-
sonnel. Although SA 4471 placed limits
on this authority by setting a ceiling
of 100 personnel who may be hired pur-
suant to this authority and instituting
a 7-year sunset provision [SA 4471, Sec-
tion 135(c)(3)(C)], those limits have
been eliminated in H.R. 5005 to allow
the Secretary greater discretion in ex-
ercising such authority commensurate
with need [Section 307(b)(6)]. In a later
section, Section 831, H.R. 5005 also con-
fers the Secretary with another impor-
tant authority currently available to
the DOD—the ability to engage in
“‘other transactions’ for both research
and prototype projects. This flexible
contracting authority for such projects
has been integral to DARPA’s success,
and HSARPA will therefore have the
same authority. While the legislation
vests this authority directly in the
Secretary, it is clearly and specifically
contemplated that such authority will
be delegated appropriately to other of-
ficials within the Department, particu-
larly the Under Secretary for Science
and Technology and the Director of
HSARPA, for use in connection with
R&D and prototyping activities under
their direction or management, includ-
ing extramural RDDT&E projects and
projects supported by the Acceleration
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Fund. Nothing in this legislation
should be construed as requiring or en-
couraging HSARPA to adopt or rep-
licate any specific programs within
DARPA, such as the Total Information
Awareness Program, or as conferring
HSARPA with any additional author-
ity to overcome privacy laws when de-
veloping technologies for information-
collection.

Separate provisions for the Depart-
ment’s other extramural and intra-
mural RDDT&E activities are set forth
in Section 308. These provisions are not
intended to supercede the specific pro-
visions established for HSARPA under
Section 307, and should not be in any
way limiting on HSARPA. Regarding
the university-based center or centers
for homeland security described in Sec-
tion 308(b)(2), legislative intent regard-
ing the need for flexible application of
this provision in order to avoid un-
fairly favoring one or more particular
institutions was clarified in the No-
vember floor statements of the Repub-
lican manager of the final bill, Senator
PHIL GRAMM. It should therefore be em-
phasized that the criteria listed under
Section 308(b)(2)(B) should not be con-
sidered absolute or dispositive in na-
ture, but rather, as factors that should
be considered in the context of na-
tional homeland security needs and the
relative strengths of candidate institu-
tions in meeting those needs. Con-
sistent with this intent, Section
308(b)(2)(C) specifically provides the
Secretary and the Under Secretary
with full ‘“‘discretion” in determining
whether, how, and when to implement
these provisions. Consideration of addi-
tional relevant criteria to supplement
(and, within their discretion, to
supercede) those delineated under Sec-
tion 308(b)(2)(B) is specifically con-
templated in Section 308(b)(2)(C). This
subsection anticipates as the Secretary
and Under Secretary exercise their dis-
cretion that they actively engage in a
comprehensive, dispassionate, and
competitive review of available institu-
tions to determine the optimal selec-
tion for serving national interests. It is
contemplated that consortia of univer-
sities capable of meeting particular
areas of required expertise would be el-
igible to serve as a university center or
centers; therefore, there is no restric-
tion on such consortia being considered
under Section 308(b)(2). To assure full
oversight of the fairness of the selec-
tion process, the Secretary is required
to report to Congress under Section
308(b)(2)(C) on the full details of the se-
lection and implementation of the uni-
versity centers.

Regarding the headquarters labora-
tory described in Sections 308(c)(2)-
(c)(4), it deserves reiterating that the
establishment of such a headquarters
laboratory is not mandatory under the
legislation. The Secretary and the
Under Secretary should use their dis-
cretion in determining whether the
designation of such a laboratory is nec-
essary and would better assist the Di-
rectorate in fulfilling its functions. It
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is the intent of H.R. 5005 that the Di-
rectorate coordinate and draw broadly
upon the full range of S&T resources
and expertise available in the federal
government rather than creating new,
duplicative stovepipes. Accordingly,
the risks attaching to the latter should
be weighed carefully against the poten-
tial benefits of establishing a single
headquarters laboratory. As an alter-
native, the Secretary could certainly
opt to select a group of institutions
and laboratory elements with expertise
in a variety of fields to fill the perti-
nent need.

Consequent to the principle of afford-
ing the Department with rapid, non-
bureaucratic, expansive, and flexible
access to existing federal S&T capabili-
ties, the legislation in Section 309 pro-
vides the Secretary with authority to
utilize any of the Department of En-
ergy (DOE) laboratories and sites
through a variety of mechanisms, most
notably, joint sponsorship agreements,
and in Section 309(g), establishes an Of-
fice for National Laboratories within
the Directorate to create a networked
laboratory system among the DOE lab-
oratories to support the missions of the
Department. With regard to Section
309(c), it should be clarified that this
provision is limited to those programs
and activities that are transferred from
the DOE to the Department under this
legislation. There is no general re-
quirement or obligation within this or
any other provision to execute or
maintain separate contracts for work
commissioned by the Department to
non-transferred DOE laboratories or
sites or their operators.

INTERAGENCY COORDINATION AND THE
NATIONAL POLICY AND STRATEGIC PLAN

Notwithstanding the mechanisms de-
scribed above for enabling the Depart-
ment to engage and support important
homeland security R&D, H.R. 5005 rec-
ognizes that the vast bulk of research
and development relevant to homeland
security will continue to occur outside
the direct control of the Department—
in other agencies, in academia, and in
the private sector. A critical challenge,
therefore, will be to ensure that the
Department has the proper tools and
mechanisms to elicit cooperation
across a wide range of disparate R&D
entities, each with their own missions
and priorities, and to coordinate their
collective efforts in service to home-
land security goals.

A key coordination mechanism envi-
sioned by the legislation is the devel-
opment of a national policy and stra-
tegic plan as described in Section
302(2). This national policy and stra-
tegic plan integrates the concepts of
the National Strategy for Combating
Terrorism and the technology roadmap
articulated in SA 4471 [Title III and
Section 135(c)(2)(B)] into a single na-
tional blueprint for meeting S&T goals
and objectives for homeland security.
It is intended that a comprehensive
technology roadmapping exercise
(which is commonly accepted within
the S&T community as a prerequisite
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to optimal organization and coordina-
tion of large-scale R&D projects) serve
as a basis for, and central component
of, the larger policy and plan, and that
the resulting roadmap, policy, and plan
provide the framework within which
all relevant stakeholders, both within
and outside of government, will coordi-
nate on a common homeland security
RDDT&E agenda.

Effective coordination will also re-
quire a forum and body through which
intensive communication and collabo-
ration may occur. Along these lines,
the legislation in Section 311 estab-
lishes a Homeland Security Science
and Technology Advisory Committee
(‘‘Advisory Committee’’) consisting of
representatives from academia and the
private sector to both advise the De-
partment and coordinate with commu-
nities outside the federal government
in conducting homeland security R&D.
The utility of having an external, inde-
pendent entity to inform and guide
intra-Department and interagency S&T
efforts has been previously dem-
onstrated by the advisory group assem-
bled by the National Academy of
Sciences (NAS) in response to the Sep-
tember 11th attacks. This group, which
published a prominent review of the
government’s homeland security R&D
efforts in June 2002 (Making the Nation
Safer: The Role of Science and Tech-
nology in Countering Terrorism),
played an important and constructive
role in identifying and stimulating
much needed improvements. Section
311 requires a similar entity to be es-
tablished that may, among other
things, advise the Department by con-
tinuously critiquing homeland security
S&T efforts in a ‘‘red team’ capacity
or function, and recommending new ap-
proaches for the Department and out-
side agencies. It is specifically antici-
pated that the National Research
Council of the NAS, drawing on its ex-
tensive network of S&T contacts and
the expertise it developed in compiling
its June 2002 report, will select appro-
priate candidates for membership onto
the Advisory Committee [Section
311(b)(2)], as well as support the Advi-
sory Committee’s work on an ongoing
basis. The Advisory Committee is ini-
tially authorized for three years, which
is a reasonable time period to permit
the Secretary to meaningfully assess
the Advisory Committee’s efficacy in
fulfilling its defined purpose. Should
the Secretary determine after the ini-
tial authorization period that the Advi-
sory Committee has provided, or is
likely to provide, useful support and
functionality to the Department, it is
anticipated that the Secretary will re-
constitute or re-establish the Advisory
Committee pursuant to his authority
under Section 871(a).

With respect to R&D coordination
among the federal agencies, H.R. 5005
does not specifically carry over the
Homeland Security Science & Tech-
nology Council (‘‘S&T Council”) from
SA 4471 given that it may be unneces-
sarily redundant to create a new inter-
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agency council when interagency co-
ordination mechanisms already exist in
the form of the National Science and
Technology Council (NSTC) and its
various subcommittees. This does not
diminish the importance of such an
interagency body to the homeland se-
curity R&D effort. To the contrary, an
active interagency coordinat