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an airfield pavement research program above

safety, security, Flight 21, environment, or

energy research programs.

SEC. 5. ENSURING APPROPRIATE STANDARDS
FOR AIRFIELD PAVEMENTS.

(a) IN GENERAL.—The Federal Aviation Ad-
ministration Administrator shall review and
determine whether the Federal Aviation Ad-
ministration’s standards used to determine
the appropriate thickness for asphalt and
concrete airfield pavements are in accord-
ance with the Federal Aviation Administra-
tion’s standard 20-year-life requirement
using the most up-to-date available informa-
tion on the life of airfield pavements. If the
Administrator determines that such stand-
ards are not in accordance with that require-
ment, the Administrator shall make appro-
priate adjustments to the Federal Aviation
Administration’s standards for airfield pave-
ments.

(b) REPORT.—Within 1 year after the date
of enactment of this Act, the Administrator
shall report the results of the review con-
ducted under subsection (a) and the adjust-
ments, if any, made on the basis of that re-
view to the Senate Committee on Commerce,
Science, and Transportation, the House of
Representatives Committee on Transpor-
tation and Infrastructure, and the House of
Representatives Committee on Science.

SEC. 6. AIR TRAFFIC MANAGEMENT RESEARCH
AND DEVELOPMENT INITIATIVE.

(a) OBJECTIVE.—The Federal Aviation Ad-
ministration Administrator, in coordination
with the National Aeronautics and Space Ad-
ministration Administrator, shall partici-
pate in a national initiative with the objec-
tive of defining and developing an air traffic
management system designed to meet na-
tional long-term aviation security, safety,
and capacity needs. The initiative should re-
sult in a multiagency blueprint for acquisi-
tion and implementation of an air traffic
management system that would—

(1) build upon current air traffic manage-
ment and infrastructure initiatives;

(2) improve the security, safety, quality,
and affordability of aviation services;

(3) utilize a system of systems approach;

(4) develop a highly integrated, secure
common information network to enable
common situational awareness for all appro-
priate system users; and

(5) ensure seamless global operations for
system users.

(b) IMPLEMENTATION.—In implementing
subsection (a), the Federal Aviation Admin-
istration Administrator, in coordination
with the National Aeronautics and Space Ad-
ministration Administrator, shall work with
other appropriate Government agencies and
industry to—

(1) develop system performance require-
ments;

(2) determine an optimal operational con-
cept and system architecture to meet such
requirements;

(3) utilize new modeling, simulation, and
analysis tools to quantify and validate sys-
tem performance and benefits;

(4) ensure the readiness of enabling tech-
nologies; and

(5) develop a transition plan for successful
implementation into the National Airspace
System.

SEC. 7. ASSESSMENT OF WAKE TURBULENCE RE-
SEARCH AND DEVELOPMENT PRO-
GRAM.

(a) ASSESSMENT.—The Federal Aviation
Administration Administrator shall enter
into an arrangement with the National Re-
search Council for an assessment of the Fed-
eral Aviation Administration’s proposed
wake turbulence research and development
program. The assessment shall address—

(1) research and development goals and ob-
jectives;
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(2) research and development objectives
that should be part of Federal Aviation Ad-
ministration’s proposed program;

(3) proposed research and development pro-
gram’s ability to achieve the goals and ob-
jectives of the Federal Aviation Administra-
tion, and of the National Research Council,
the schedule, and the level of resources need-
ed; and

(4) the roles other Federal agencies, such
as National Aeronautics and Space Adminis-
tration and the National Oceanic and Atmos-
pheric Administration, should play in wake
turbulence research and development, and
coordination of these efforts.

(b) REPORT.—A report containing the re-
sults of the assessment shall be provided to
the Senate Committee on Commerce,
Science, and Transportation, the House of
Representatives Committee on Transpor-
tation and Infrastructure, and the House of
Representatives Committee on Science not
later than 1 year after the date of enactment
of this Act.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Federal Aviation Administration Admin-
istrator for fiscal year 2003, $500,000 to carry
out this section.

SEC. 8. DEVELOPMENT OF ANALYTICAL TOOLS
AND CERTIFICATION METHODS.

The Federal Aviation Administration may
conduct research to promote the develop-
ment of analytical tools to improve existing
certification methods and to reduce the
overall costs to manufacturers for the cer-
tification of new products.

SEC. 9. CABIN AIR QUALITY RESEARCH PRO-
GRAM.

In accordance with the recommendation of
the National Academy of Sciences in its re-
port entitled ‘“The Airliner Cabin Environ-
ment and the Health of Passengers and
Crew’’, the Federal Aviation Administration
may establish a research program to answer
questions about cabin air quality of aircraft.
SEC. 10. RESEARCH TO IMPROVE CAPACITY AND

REDUCE DELAYS.

The Administrator may include, as part of
the Federal Aviation Administration re-
search program, a systematic review and as-
sessment of the specific causes of airport
delay at the 31 airports identified in the Air-
port Benchmarking Study, on an airport-by-
airport basis.

DIRECTING LAND CONVEYANCE TO
CHATHAM COUNTY, GEORGIA

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to the consideration of Calendar No.
615, H.R. 2595.

The PRESIDING OFFICER.
clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (H.R. 2595) to direct the Secretary of
the Army to convey a parcel of land to Chat-
ham County, Georgia.

There being no objection, the Senate
proceeded to consider the bill.

Mr. REID. I ask unanimous consent
that the bill be read three times,
passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating thereto be printed in
the RECORD, with no intervening action
or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 2595) was read the third
time and passed.

The
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SOCIAL SECURITY PROGRAM
PROTECTION ACT OF 2002

Mr. REID. Mr. President, I ask unan-
imous consent that the Finance Com-
mittee be discharged from further con-
sideration and the Senate proceed to
the consideration of H.R. 4070.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the bill by title.

A bill (H.R. 4070) to amend the Social Secu-
rity Act and the Internal Revenue Code of
1986 to provide additional safeguards for So-
cial Security and Supplemental Security In-
come beneficiaries with representative pay-
ees, to enhance program protections, and for
other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. BAUCUS. Mr. President, I rise
today to urge my colleagues to support
the Senate version of H.R. 4070, the
“Social Security Program Protection
Act of 2002.”” H.R. 4070 is bipartisan leg-
islation developed by Ways and Means
Social Security Subcommittee Chair-
man SHAW and ranking member
MATSUI. H.R. 4070 passed the House
unanimously by a vote of 425 to 0. In
keeping with the bipartisan tradition
of the Senate Finance Committee and
with the bipartisan origins of this leg-
islation, Senator GRASSLEY and I have
worked together to further refine this
legislation for Senate consideration.

The House-passed version of H.R. 4070
makes a number of important changes
to the Social Security and Supple-
mental Security Income, SSI, pro-
grams. These changes will accomplish
a number of important goals: they will
enhance the financial security of some
of the most vulnerable beneficiaries of
these programs, increase protections to
seniors from deceptive practices by in-
dividuals in the private sector, improve
program integrity, thereby saving
money for the Social Security and
Medicare Trust Funds and taxpayers,
and reduce disincentives to employ-
ment for disabled individuals.

One of the most important results of
this legislation will be to enhance the
financial security of the almost 7 mil-
lion Social Security and SSI bene-
ficiaries who are not capable of man-
aging their own financial affairs due to
advanced age or disability. The Social
Security Administration, SSA, cur-
rently appoints individuals or organi-
zations to act as ‘‘representative pay-
ees” for such beneficiaries. Most of
these representative payees perform
their roles conscientiously. However,
some do not. Indeed, there have even
been instances of terrible abuse in this
program.

It is imperative that Congress take
action to guard vulnerable seniors and
disabled individuals from such abuse.
This legislation increases requirements
for SSA to provide restitution to bene-
ficiaries when representative payees
defraud the beneficiaries of their bene-
fits. The legislation also tightens the
qualifications for representative pay-
ees, increases oversight of the program,
and imposes stricter penalties on those
who violate their responsibilities.
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The legislation expands the protec-
tion to seniors and disabled individuals
by increasing the list of references to
Social Security, Medicare and Med-
icaid which cannot be used by private-
sector individuals, companies and orga-
nizations to give a false impression of
Federal endorsement. The legislation
also protects seniors from those who
deceptively attempt to charge them for
services that the seniors could receive
for free from SSA.

H.R. 4070 improves program integrity
by expanding the current prohibition
against paying benefits to fugitive fel-
ons. As part of the 1996 welfare reform
law, Congress banned the payment of
SSI benefits to these individuals. How-
ever, under current law, fugitive felons
can still receive Social Security bene-
fits under title II. This legislation pro-
hibits the payment of title II Social
Security benefits to fugitive felons.

H.R. 4070 also includes technical
amendments to improve the effective-
ness of the Ticket to Work and Work
Incentives Improvement Act, legisla-
tion passed in 1999 to help beneficiaries
with disabilities become employed and
move toward self-sufficiency.

To these House-passed provisions,
Senator GRASSLEY and I have added
some new provisions that we feel are
very important.

First, we added a program integrity
provision which will give the SSA In-
spector General additional tools to pur-
sue individuals who commit fraud by
concealing work activity while they
are receiving disability benefits.

Second, we included a provision to
make uniform an exemption to the
Government Pension Offset. The Gov-
ernment Pension Offset, GPO, was en-
acted in order to equalize the treat-
ment of workers in jobs not covered by
Social Security and workers in jobs
covered by Social Security, with re-
spect to spousal and survivors benefits.
The GPO reduces the Social Security
spousal or survivors benefit by an
amount equal to two-thirds of the gov-
ernment pension. However, as a recent
GAO report highlighted, State and
local government workers are exempt
from the GPO if their job on their last
day of employment was covered by So-
cial Security. In contrast, Federal
workers who switched from the Civil
Service Retirement System, CSRS, a
system that is not covered by Social
Security, to the Federal Employee Re-
tirement System, FERS, a system that
is covered by Social Security, must
work for 5 years under FERS in order
to be exempt from the GPO. Our Sen-
ate version of H.R. 4070 makes the ex-
emption to the Government Pension
Offset the same for State and local gov-
ernment workers as for Federal Gov-
ernment workers.

Finally, we added four technical re-
finements to the Railroad Retirement
and Survivors’ Improvement Act of
2001. These changes will help to pro-
mote the efficient implementation of
that important legislation which be-
came law last year.
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I believe that each of the provisions
of H.R. 4070, as passed by the House,
and each of the provisions that Senator
GRASSLEY and I have added deserve the
support of the Senate. Moreover, in an
attempt to expedite congressional pas-
sage of this legislation, the changes
that Senator GRASSLEY and I want to
make to the House-passed bill have al-
ready been worked out with both the
chairman and the ranking member of
the Social Security Subcommittee of
the House Ways and Means Committee.
Indeed, I have a statement that has
been agreed to by the chairman and the
ranking member of the Social Security
Subcommittee, as well as by the chair-
man and ranking member of the Senate
Finance Committee. This statement
provides details about each of the pro-
visions of the legislation, as well as the
rationale behind each provision. I am
submitting this full statement for the
record.

I would also like to point out that
the legislation as a whole has net sav-
ings of more than $500 million over ten
yvears for taxpayers, according to the
non-partisan Congressional Budget Of-
fice. As a result, the Social Security
and Medicare Trust Fund balances will
increase by more than $500 million over
that period, excluding increases from
increased interest income. Moreover,
over the next 75 years, this legislation
will decrease—not increase—the long-
run actuarial deficit for the Social Se-
curity Trust Funds, although by a neg-
ligible amount. This information
comes from Office of the Independent
Chief Actuary for the Social Security
Administration. I am submitting the
estimate from the office of the Chief
Actuary of the Social Security Admin-
istration for the RECORD. I will submit
the official written estimate from the
Congressional Budget Office for the
RECORD as soon as I receive it.

This legislation contains the types of
improvements we can all agree on, as
demonstrated by the overwhelming bi-
partisan vote in the House, and the bi-
partisan, bicameral agreement of the
chairman and ranking members of the
committees of jurisdiction. I whole-
heartedly urge my colleagues in the
Senate to approve these sensible and
important changes.

Mr. President, I ask unanimous con-
sent that a summary of the bill and a
memorandum from the Social Security
Administration be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

“THE SOCIAL SECURITY PROGRAM PROTECTION
ACT OF 2002’ SUMMARY
TITLE I. PROTECTION OF BENEFICIARIES
SUBTITLE A. REPRESENTATIVE PAYEES
SECTION 101. AUTHORITY TO REISSUE BENEFITS
MISUSED BY ORGANIZATIONAL REPRESENTA-
TIVE PAYEES
Present law

The Social Security Act requires the re-
issuance of benefits misused by any rep-
resentative payee when the Commissioner
finds that the Social Security Administra-
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tion (SSA) negligently failed to investigate
and monitor the payee.
Ezxplanation of provision

The new provision eliminates the require-
ment that benefits be reissued only upon a
finding of SSA negligence in the case of mis-
use by an organizational payee or an indi-
vidual payee representing 15 or more bene-
ficiaries. Thus, the Commissioner would re-
issue benefits under Titles II, VIII and XVI
in any case in which a beneficiary’s funds are
misused by an organizational payee or an in-
dividual payee representing 15 or more bene-
ficiaries.

The new provision defines misuse as any
case in which a representative payee con-
verts the benefits entrusted to his or her
care for purposes other than the ‘‘use and
benefit’” of the beneficiary, and authorizes
the Commissioner to define ‘‘use and ben-
efit” in regulation.

In crafting a regulatory definition for ‘‘use
and benefit,” the Commissioner should take
special care to distinguish between the situa-
tion in which the representative payee vio-
lates his or her trust responsibility by con-
verting the benefits to further the payee’s
own self interest, and the situation in which
the payee faithfully serves the beneficiary
by using the benefits in a way that prin-
cipally aids the beneficiary but which also
incidentally aids the payee or another indi-
vidual. For instance, cases in which a rep-
resentative payee uses the benefits entrusted
to his or her care to help pay the rent on an
apartment that he or she and the beneficiary
share should not be considered misuse.

This provision applies to benefit misuse by
a representative payee as determined by the
Commissioner on or after January 1, 1995.

Reason for change

There have been a number of highly pub-
licized cases involving organizational rep-
resentative payees that have misused large
sums of monies paid to them on behalf of the
Social Security and Supplemental Security
Income (SSI) beneficiaries they represented.
In most instances, these organizations oper-
ated as criminal enterprises, bent not only
on stealing funds from beneficiaries, but also
on carefully concealing the evidence of their
wrongdoing. These illegal activities went un-
detected until large sums had been stolen. If
the Social Security Administration is not
shown to be negligent for failing to inves-
tigate and monitor the payee, affected bene-
ficiaries may never be repaid or may be re-
paid only when the representative payee
committing misuse makes restitution to
SSA.

Requiring the SSA to reissue benefit pay-
ments to the victims of misuse by organiza-
tional payees or individual payees serving 15
or more beneficiaries protects beneficiaries
who are among the most vulnerable because
they may have no family members or friends
who are willing or able to manage their ben-
efits for them. With respect to individual
representative payees, the provision applies
only to representative payees serving 15 or
more beneficiaries. As with many cases in-
volving organizational representative pay-
ees, these are cases which may be the hard-
est to detect. Moreover, extending the provi-
sion to cases involving individual payees
serving fewer beneficiaries may lead to
fraudulent claims of misuse. These claims,
which often turn on information available
only from close family members, would be
difficult to assess. Similarly, extension of
this provision to these cases could poten-
tially encourage misuse or poor money man-
agement by these individual representative
payees if they believed that the beneficiary
could eventually be paid a second time by
SSA.

The effective date would protect the inter-
ests of beneficiaries affected by these cases
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of egregious misuse that have been identified
in recent years.
SECTION 102. OVERSIGHT OF REPRESENTATIVE
PAYEES
Present law

Present law requires non-governmental
fee-for-service organizational representative
payees to be licensed or bonded. Periodic on-
site reviews of representative payees by SSA
is not required.

Ezxplanation of provision

The new provision requires non-govern-
mental fee-for-service organizational rep-
resentative payees to be both licensed and
bonded (provided that licensing is available
in the State). In addition, such representa-
tive payees must submit yearly proof of
bonding and licensing, as well as copies of
any available independent audits that were
performed on the payee in the past year.

The new provision also requires the Com-
missioner of Social Security to conduct peri-
odic onsite reviews of: (1) a person who
serves as a representative payee to 15 or
more beneficiaries, (2) non-governmental fee-
for-service representative payees (as defined
in Titles IT and XVI), and (3) any agency that
serves as the representative payee to 50 or
more beneficiaries. In addition, the Commis-
sioner is required to submit an annual report
to the Committee on Ways and Means of the
House of Representatives and the Committee
on Finance of the Senate on the reviews con-
ducted in the prior fiscal year.

The bonding, licensing, and audit provi-
sions are effective on the first day of the 13th
month following enactment of the legisla-
tion. The periodic on-site review provision is
effective upon enactment.

Reason for change

Strengthening the bonding and licensing
requirements for representative payees
would add further safeguards to protect
beneficiaries’ funds. State licensing provides
for some oversight by the State into the fee-
for-service organization’s business practices,
and bonding provides some assurances that a
surety company has investigated the organi-
zation and approved it for the level of risk
associated with the bond for community-
based non-profit social service agencies serv-
ing as representative payees.

On-site periodic visits should be conducted
regularly to reduce misuse of funds. To the
degree possible, appropriate auditing and ac-
counting standards should be utilized in con-
ducting such reviews.

SECTION 103. DISQUALIFICATION FROM SERVICE
AS REPRESENTATIVE PAYEE OF PERSONS CON-
VICTED OF OFFENSES RESULTING IN IMPRISON-
MENT FOR MORE THAN ONE YEAR, OF PERSONS
FLEEING PROSECUTION, CUSTODY OR CONFINE-
MENT, AND OF PERSONS VIOLATING PROBA-
TION OR PAROLE

Present law

Sections 205, 807, and 1631 of the Social Se-
curity Act disqualify individuals from being
representative payees if they have been con-
victed of fraud under the Social Security
Act.

Explanation of provision

The new provision expands the scope of dis-
qualification to prohibit an individual from
serving as a representative payee if he or
she: (1) has been convicted imprisonment for
more than one year; (2) is fleeing to avoid
prosecution, or custody or confinement after
conviction; or (3) violated a condiction of
probation or parole. An exception applies if
the Commissioner of Social Security deter-
mines that a person who has been convicted
of any offense resulting in imprisonment for
more than one year would, notwithstanding
such conviction, be an appropriate represent-
ative payee.
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The new provision requires the Commis-
sioner to submit a report to the Committee
on Ways and Means of the House of Rep-
resentatives and the Committee on Finance
of the Senate evaluating existing procedures
and reviews conducted for representative
payees to determine whether they are suffi-
cient to protect benefits from being misused.

This provision is effective on the first day
of the 13th month beginning after the date of
enactment, except that the report to Con-
gress is due no later than 270 days after the
date of enactment.

Reason for change

Prohibiting persons convicted of offenses
resulting in imprisonment for more than one
year, of persons fleeing prosecution, custody
or confinement, and of persons violating pro-
bation or parole from serving as representa-
tive payees, not just prohibiting those con-
victed of fraud under the Social Security
Act, decreases the likelihood of mismanage-
ment or abuse of beneficiaries’ funds. Also,
allowing such person to serve as representa-
tive payees places beneficiary payments in
potential jeopardy and could raise serious
questions about the SSA’s stewardship of
taxpayer funds. The agency’s report to Con-
gress will assist the committees of jurisdic-
tion in both the House and Senate in their
oversight of the representative payee pro-
gram.

The criminal background information pro-
vided by those who apply to be representa-
tive payees should be the same as the infor-
mation considered by the Commissioner to
implement this provision.

SECTION 104. FEE FORFEITURE IN CASE OF
BENEFIT MISUSE BY REPRESENTATIVE PAYEES

Present law

Certain organizational representative pay-
ees are authorized to collect a fee for their
services. The fee, which is determined by a
statutory formula, is deducted from the
beneficiary’s benefit payments.

Explanation of provision

The new provision requires representative
payees to forfeit the fee for those months
during which the representative payee mis-
used funds, as determined by the Commis-
sioner of Social Security or a court of com-
petent jurisdiction. This provision applies to
any month involving benefit misuse by a rep-
resentative payee as determined by the Com-
missioner after December 31, 2002.

Reason for change

Payees who misuse their clients’ funds are
not properly performing the service for
which the fee was paid and therefore such
fees should be forfeited. Permitting the
payee to retain the fees is tantamount to re-
warding the payee for violating his or her re-
sponsibility to use the benefits for the indi-
vidual’s needs.

SECTION 105. LIABILITIES OF REPRESENTATIVE

PAYEES FOR MISUSED BENEFITS

Present law

Although the SSA has been provided with
expanded authority to recover overpayments
(such as the use of tax refund offsets, referral
to contract collection agencies, notification
of credit bureaus, and administrative offsets
of future federal benefits payments), these
tools cannot be used to recoup benefits mis-
used by a representative payee.

Ezxplanation of provision

The new provision treats benefits misused
by a non-governmental representative payee
(including all individual representative pay-
ees) as an overpayment to the representative
payee, rather than the beneficiary, thus sub-
jecting the representative payee to current
overpayment recovery authorities. Any re-
covered benefits not already reissued to the
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beneficiary pursuant to section 101 of this
legislation would be reissued to either the
beneficiary or their alternate representative
payee, up to the total amount misused. This
provision applies to benefit misuse by a rep-
resentative payee in any case where the
Commissioner of Social Security makes a de-
termination of misuse after December 31,
2002.

Reason for change

Although the SSA has been provided with
expanded authority to recover overpay-
ments, these tools cannot be used to recoup
benefits misused by a representative payee.
Treating benefits misused by non-govern-
mental organization representative payees
and all individual payees as overpayments to
the representative payee would provide the
SSA with additional means for recovering
misused payments.

SECTION 106. AUTHORITY TO REDIRECT DELIVERY
OF BENEFIT PAYMENTS WHEN A REPRESENTA-
TIVE PAYEE FAILS TO PROVIDE REQUIRED AC-
COUNTING

Present law

The Social Security Act requires rep-
resentative payees to submit accounting re-
ports to the Commissioner of Social Security
detailing how a beneficiary’s benefit pay-
ments were used. A report is required at
least annually, but may be requested by the
Commissioner at any time if the Commis-
sioner has reason to believe the representa-
tive payee is misusing benefits.

Ezxplanation of provision

The new provision authorizes the Commis-
sioner of Social Security to require a rep-
resentative payee to receive any benefits
under Titles II, VIII, and XVI in person at a
Social Security field office if the representa-
tive payee fails to provide an annual ac-
counting of benefits report. The Commis-
sioner would be required to provide proper
notice and the opportunity for a hearing
prior to redirecting benefits to the field of-
fice. This provision is effective 180 days after
the date of enactment.

Reason for change

Accounting reports are an important
means of monitoring the activities of rep-
resentative payees to prevent fraud and
abuse. Redirecting benefit payments to the
field office would enable the agency to
promptly address the failure of the rep-
resentative payee to file a report.

SUBTITLE B: ENFORCEMENT

SECTION 111. CIVIL MONETARY PENALTY AUTHOR-
ITY WITH RESPECT TO WRONGFUL CONVER-
SIONS BY REPRESENTATIVE PAYEES

Present law

The Social Security Act authorizes the
Commissioner to impose a civil monetary
penalty (of up to $5,000 for each violation)
along with an assessment (of up to twice the
amount wrongly paid), upon any person who
knowingly uses false information or know-
ingly omits information to wrongly obtain
Title II, VIII or XVI benefits.

Ezxplanation of provision

The new provision expands the application
of civil monetary penalties to include misuse
of Title II, VIII or XVI benefits by represent-
ative payees. A civil monetary penalty of up
to $5,000 may be imposed for each violation,
along with an assessment of up to twice the
amount of misused benefits. This provision
applies to violations occurring after the date
of enactment.

Reason for change

Providing authority for SSA to impose
civil monetary penalties along with an as-
sessment of up to twice the amount of mis-
used benefits, in addition to the SSA’s
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present authority permitting recovery of
misused funds, would provide the SSA with
an additional means of addressing misuse by
representative payees.

TITLE II. PROGRAM PROTECTIONS

SECTION 201. ISSUANCE BY COMMISSIONER OF SO-
CIAL SECURITY OF RECEIPTS TO ACKNOWL-
EDGE SUBMISSION OF REPORTS OF CHANGES IN
WORK OR EARNINGS STATUS

Present law

Changes in work or earnings status can af-
fect a Title II disability beneficiary’s right
to continued entitlement to disability bene-
fits. Changes in the amount of earned income
can also affect an SSI recipient’s continued
eligibility for SSI benefits or his or her
monthly benefit amount.

The Commissioner has promulgated regu-
lations that require Title II disability bene-
ficiaries to report changes in work or earn-
ings status (20 CFR, 404.1588), and regulations
that require SSI recipients (or their rep-
resentative payees) to report any increase or
decrease in income (20 CFR, 416.704—416.714).

Explanation of provision

The new provision requires the Commis-
sioner to issue a receipt to a disabled bene-
ficiary (or representative of a beneficiary)
who reports a change in his or her work or
earnings status. The Commissioner is re-
quired to continue issuing such receipts
until the Commissioner has implemented a
centralized computer file that would record
the date on which the disabled beneficiary
(or representative) reported the change in
work or earnings status.

This provision requires the Commissioner
to begin issuing receipts as soon as possible,
but no later than one year after the date of
enactment. The Committees with jurisdic-
tion over the Social Security Administra-
tion, the House Committee on Ways and
Means and the Senate Committee on Finance
(the Committees), are aware that SSA has
developed software known as the Modernized
Return to Work System (MRTW). This soft-
ware will assist SSA employees in recording
information about changes in work and earn-
ings status and in making determinations of
whether such changes affect continuing enti-
tlement to disability benefits. The software
also has the capability of automatically
issuing receipts. SSA has informed the Com-
mittees that this software is already in use
in some of the agency’s approximately 1300
local field offices, and that SSA expects to
put it into operation in the remainder of the
field offices over the next year. The Commit-
tees expect that SSA field offices that are al-
ready using the MRTW system will imme-
diately begin issuing receipts to disabled
beneficiaries who report changes in work or
earnings status, and that SSA will require
the other field offices to begin issuing re-
ceipts as these offices begin using the MRTW
system over the next year. For disabled Title
XVI beneficiaries, if SSA issues a notice to
the beneficiary immediately following the
report of earnings that details the effect of
the change in income on the monthly benefit
amount, this notice would serve as a receipt.

Reason for change

Witnesses have testified before the Social
Security Subcommittee and the Human Re-
sources Subcommittee of the House Ways
and Means Committee that SSA does not
currently have an effective system in place
for processing and recording Title II and
Title XVI disability beneficiaries’ reports of
changes in work and earnings status. Issuing
receipts to disabled beneficiaries who make
such reports would provide them with proof
that they had properly fulfilled their obliga-
tion to report these changes.
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SECTION 202. DENIAL OF TITLE II BENEFITS TO
PERSONS FLEEING PROSECUTION, CUSTODY, OR
CONFINEMENT, AND TO PERSONS VIOLATING
PROBATION OR PAROLE

Present law

The welfare reform law (‘‘Personal Respon-
sibility and Work Opportunity Reconcili-
ation Act of 1996, P.L. 104-193) included pro-
visions making persons ineligible to receive
SSI benefits during any month in which they
are fleeing to avoid prosecution for a felony
or to avoid custody or confinement after
conviction for a felony, or are in violation of
a condition of probation or parole. However,
the same prohibition does not apply to So-
cial Security benefits under Title II.

Explanation of provision

The new provision makes persons ineli-
gible to receive Social Security benefits
under Title II during any month in which
they are fleeing to avoid prosecution for a
felony or to avoid custody or confinement
after conviction for a felony, or are in viola-
tion of a condition of probation or parole.
However, the Commissioner may, for good
cause, pay withheld benefits to persons flee-
ing to avoid prosecution for a felony or to
avoid custody or confinement after convic-
tion for a felony. Finally, the Commissioner,
upon written request by law enforcement of-
ficials, shall assist such officials in appre-
hending fugitives by providing them with the
address, Social Security number, and, if
available to SSA, a photograph of the fugi-
tive.

This provision is effective on the first day
of the first month that begins on or after the
date that is 9 months after the date of enact-
ment.

Reason for change

The Inspector General has estimated that
persons fleeing to avoid prosecution for a fel-
ony or to avoid custody or confinement after
conviction for a felony, or in violation of a
condition of probation or parole, receive at
least $39 million in Title IT Social Security
benefits annually. The Inspector General has
recommended that the law be changed to
prohibit these individuals from receiving
such benefits.

Under this provision, the Commissioner
would be required to develop regulations
within one year of the date of enactment
with regard to the use of the ‘‘good cause”
exception to withholding Title II benefits
from persons fleeing to avoid prosecution for
a felony or to avoid custody or confinement
after conviction for a felony. The good cause
exception will provide the Commissioner
with the ability to pay benefits under un-
usual circumstances in which the Commis-
sioner deems the withholding of benefits to
be inappropriate. The Committees expect
that one of the uses to be made by the Com-
missioner of this discretionary authority
will be to deal with situations that arise
when Social Security beneficiaries are found
to be in flight from a warrant relating to a
crime for which the beneficiary is ultimately
not convicted. In such circumstances, it is
expected that the absence of a conviction
should serve as a basis for paying any bene-
fits withheld from the beneficiary during a
period of flight.

The Committees have been made aware of
situations in which the violation of a condi-
tion of probation or parole could involve
mitigating circumstances that may warrant
further examination regarding the denial of
benefits created by this section. The Com-
mittees plan to work with the Commissioner
of Social Security to further examine such
situations in order to evaluate whether the
current good faith exception is sufficient.
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SECTION 203. REQUIREMENTS RELATING TO OF-
FERS TO PROVIDE FOR A FEE A PRODUCT OR
SERVICE AVAILABLE WITHOUT CHARGE FROM
THE SOCIAL SECURITY ADMINISTRATION

Present law
Section 1140 of the Social Security Act pro-
hibits or restricts various activities involv-
ing the use of Social Security and Medicare
symbols, emblems, or references which give

a false impression that an item is approved,

endorsed, or authorized by the Social Secu-

rity Administration, the Health Care Fi-
nancing Administration (now the Centers for

Medicare and Medicaid Services), or the De-

partment of Health and Human Services. It

also provides for the imposition of civil mon-
etary penalties with respect to violations of
the section.
Explanation of provision
Several individuals and companies offer

Social Security services for a fee even

though the same services are available di-

rectly from SSA free of charge. The new pro-

vision requires persons or companies offering
such services to include in their solicitations

a statement that the services which they

provide for a fee are available directly from

SSA free of charge. The statements would be

required to comply with standards promul-

gated through regulation by the Commis-
sioner of Social Security with respect to
their content, placement, visibility, and leg-
ibility. The amendment applies to solicita-
tions made after the 6th month following the
issuance of these standards. The new provi-
sion requires that the Commissioner promul-
gate regulations within 1 year after the date
of enactment.
Reason for change

Several individuals and companies offer

Social Security services for a fee even

though the same services are available di-

rectly from SSA free of charge. For example,

SSA’s Inspector General has encountered

business entities that have offered assistance

to individuals in changing their names (upon
marriage) or in obtaining a Social Security
number (upon the birth of a child) for a fee.

These practices can mislead and deceive sen-

ior citizens, newlyweds, new parents, and

other individuals seeking services who may
not be aware that SSA provides these serv-
ices for free.

SECTION 204. REFUSAL TO RECOGNIZE CERTAIN
INDIVIDUALS AS CLAIMANT REPRESENTATIVES
Present law

An attorney in good standing is entitled to
represent claimants before the Commis-
sioner of Social Security. The Commissioner
may prescribe rules and regulations gov-
erning the recognition of persons other than
attorneys representing claimants before the

Commissioner. Under present law, attorneys

disbarred in one jurisdiction, but licensed to

practice in another jurisdiction, must be rec-
ognized as a claimant’s representative.
Ezxplanation of provision

The new provision authorizes the Commis-
sioner to refuse to recognize as a representa-
tive, or disqualify as a representative, an at-
torney who has been disbarred or suspended
from any court or bar, or who has been dis-
qualified from participating in or appearing
before any Federal program or agency. Due

process (i.e., notice and an opportunity for a

hearing) would be required before taking

such action. Also, if a representative has
been disqualified or suspended as a result of
collecting an unauthorized fee, full restitu-
tion is required before reinstatement can be
considered. This provision is effective upon
the date of enactment.

Reason for change

This provision would provide additional
protections for beneficiaries who may rely
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on representatives during all phases of their
benefit application process. As part their on-
going oversight of claimant representatives,
the Committees intend to review whether op-
tions to establish protections for claimants
represented by non-attorneys should be con-
sidered.

SECTION 205. PENALTY FOR CORRUPT OR FORC-
IBLE INTERFERENCE WITH ADMINISTRATION OF
THE SOCIAL SECURITY ACT

Present law
No provision.
Explanation of provision

The new provision imposes a fine of not
more than $5,000, and imprisonment of not
more than 3 years, or both, for attempting to
intimidate or impede—corruptly or by using
force or threats of force—any Social Secu-
rity Administration (SSA) officer, employee
or contractor (including State employees of
disability determination services and any in-
dividuals designated by the Commissioner)
while they are acting in their official capac-
ities under the Social Security Act. If the of-
fense is committed only by threats of force,
however, the offender is subject to a fine of
not more than $3,000 and/or no more than one
year in prison. This provision is effective
upon enactment.

Reason for change

This provision extends to SSA employees
the same protections provided to employees
of the Internal Revenue Service under the
Internal Revenue Code of 1954. These protec-
tions will allow SSA employees to perform
their work with more confidence that they
will be safe from harm.

The Internal Revenue Manual defines the
term ‘‘corruptly’” as follows: ‘“’Corruptly’
characterizes an attempt to influence any of-
ficial in his or her official capacity under
this title by any improper inducement. For
example, an offer of a bribe or a passing of a
bribe to an Internal Revenue employee for
the purpose of influencing him or her in the
performance of his or her official duties is
corrupt interference with the administration
of federal laws.” (Internal Revenue Manual,
[9.5] 11.3.2.2, 4-09-1999).

The Committees expect that judgment will
be used in enforcing this section. Social Se-
curity and SSI disability claimants and
beneficiaries, in particular, are frequently
subject to multiple, severe life stressors,
which may include severe physical, psycho-
logical, or financial difficulties. In addition,
disability claimants or beneficiaries who en-
counter delays in approval of initial benefit
applications or in post-entitlement actions
may incur additional stress, particularly if
they have no other source of income. Under
such circumstances, claimants or bene-
ficiaries may at times express frustration in
an angry manner, without truly intending to
threaten or intimidate SSA employees. In
addition, approximately 25% of Social Secu-
rity disability beneficiaries and 35% of dis-
abled SSI recipients have mental impair-
ments, and such individuals may be less able
to control emotional outbursts. These fac-
tors should be taken into account in enforc-
ing this provision.

SECTION 206. USE OF SYMBOLS, EMBLEMS OR

NAMES IN REFERENCE TO SOCIAL SECURITY OR

MEDICARE

Present law

Section 1140 of the Social Security Act pro-
hibits (subject to civil penalties) the use of
Social Security or Medicare symbols, em-
blems and references on any item in a man-
ner that conveys the false impression that
such item is approved, endorsed or author-
ized by the Social Security Administration,
the Health Care Financing Administration
(now the Centers for Medicare and Medicaid
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Services) or the Department of Health and

Human Services.

Explanation of provision

The new provision expands the prohibition
in present law to several other references to
Social Security and Medicare. This provision
applies to items sent after 180 days after the
date of enactment.

Reason for change

Expansion of this list helps to ensure that
individuals receiving any type of mail, so-
licitations or flyers bearing symbols, em-
blems or names in reference to Social Secu-
rity or Medicare are not misled into believ-
ing that these agencies approved or endorsed
the services or products depicted in the so-
licitations.

SECTION 207. DISQUALIFICATION FROM PAYMENT
DURING TRIAL WORK PERIOD UPON CONVICTION
OF FRAUDULENT CONCEALMENT OF WORK AC-
TIVITY

Present law

An individual entitled to disability bene-
fits under Title II is entitled to a ‘‘trial work
period” to test his or her ability to work.
The trial work period allows beneficiaries to
work with earnings above the substantial
gainful activity level for up to 9 months
(which need not be consecutive) without any
loss of benefits. A month counts as a trial
work period month if the individual earns
above a level established by regulation (in
2002, this amount is $5660 a month). If the in-
dividual does not use the full 9 months with-
in a 60 month period, he or she is entitled to
another 9 month trial work period.

SSA’s Inspector General has pursued pros-
ecution of Title II disability beneficiaries
who fraudulently conceal work activity by
applying several criminal statutes, including
section 208(a) of the Social Security Act and
sections 371 and 641 of Title 18 of the United
States Code (Crimes and Criminal Proce-
dures).

Ezxplanation of provision

Under the new provision, an individual who
is convicted of fraudulently concealing work
activity during the trial work period would
not be entitled to receive a disability benefit
for trial work period months that occur prior
to the conviction but within the same period
of disability. If the individual had already
been paid benefits for these months, he or
she would be liable for repayment of these
benefits, in addition to any restitution, pen-
alties, fines, or assessments that were other-
wise due.

In order to be considered to be fraudu-
lently concealing work activity under this
provision, the individual must have: (1) pro-
vided false information to SSA about his or
her earnings during that period; (2) worked
under another identity, including under the
social security number of another person or
a false social security number; or (3) taken
other actions to conceal work activity with
the intent to fraudulently receive benefits
that he or she was not entitled to.

This provision is effective with respect to
work activity performed after the date of en-
actment.

Reason for change

Under current law, if an individual is con-
victed of fraudulently concealing work activ-
ity, the dollar loss to the government is cal-
culated based on the benefits that the indi-
vidual would have received had he or she not
concealed the work activity. During the trial
work period, disability beneficiaries con-
tinue to receive their monthly benefit
amount no matter how much they earn.
Therefore, benefits received during the trial
work period are not included in calculating
the total dollar loss to the government.

Many United States Attorneys set dollar-
loss thresholds that they use in determining
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which fraud cases to prosecute. As benefits
received during the trial work period are not
included in the dollar-loss totals, the dollar
loss to the government may fall below the
thresholds set by the United States Attor-
neys in cases involving fraudulent conceal-
ment of work by Title II disability bene-
ficiaries. In such situations, the case would
not be prosecuted even if the evidence of
fraud was very clear.

This provision rectifies this situation by
establishing that individuals convicted of
fraudulently concealing work activity dur-
ing the trial work period are not entitled to
receive a benefit for trial work period
months prior to the conviction (but within
the same period of disability). As a result, in
such cases the total dollar loss to the gov-
ernment that is calculated will be greater
and more likely to meet the United States
Attorneys’ thresholds for prosecution.

TITLE III—ATTORNEY REPRESENTATIVE
FEE PAYMENT SYSTEM IMPROVEMENTS

SECTION 301. CAP ON ATTORNEY
REPRESENTATIVE ASSESSMENTS

Present law

The Social Security Act allows the fees of
claimant representatives who are attorneys
to be paid by the SSA directly to the attor-
ney out of the claimant’s past-due benefits
for Title II claims. The SSA, by law, is per-
mitted to charge an assessment at a rate not
to exceed 6.3% of approved attorney fees, for
the costs of determining, processing, with-
holding and distributing attorney represent-
ative fees for Title II claims.

Ezxplanation of provision

The new provision imposes a cap of $75 on
the 6.3% assessment on approved attorney
representative fees for Title II claims, and
this cap is indexed for inflation. This provi-
sion is effective 180 days after the date of en-
actment.

Reason for change

Testimony was given at a House oversight
hearing in May 2001 on Social Security’s
processing of attorney representative’s fees
that the amount of the fee assessment is un-
fair to these attorneys, who provide an im-
portant service to claimants. The attorneys
who receive fee payments from the agency
have their gross revenue reduced by 6.3%,
which is about a 20% reduction in the net
revenue for most attorneys. As a result of
this revenue loss and the time it takes for
the SSA to issue the fee payments to attor-
neys, a number of attorneys have decided to
take fewer or none of these cases. The cap on
the amount of the assessment would help en-
sure that enough attorneys remain available
to represent claimants before the Social Se-
curity Administration.

The Committees continue to be concerned
about the agency’s processing time for attor-
ney representative fee payments and expect
the SSA to further automate the payment
process as soon as possible.

The Committee on Ways and Means of the
House of Representatives and the Committee
on Finance of the Senate will request the
General Accounting Office to conduct a
study of claimant representation in the So-
cial Security and Supplemental Security In-
come programs. The study will include an
evaluation of the potential advantages and
disadvantages of extending the fee with-
holding process to non-attorney representa-
tives.
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TITLE IV: MISCELLANEOUS AND
TECHNICAL AMENDMENTS

SUBTITLE A: AMENDMENTS RELATING TO THE
TICKET TO WORK AND WORK INCENTIVES IM-
PROVEMENT ACT OF 1999

SECTION 401. APPLICATION OF DEMONSTRATION
AUTHORITY SUNSET DATE TO NEW PROJECTS

Present law

Section 234 of the Social Security Act pro-
vides the Commissioner with general author-
ity to conduct demonstration projects for
the disability insurance program. These
projects can test: (1) alternative methods of
treating work activity of individuals enti-
tled to disability benefits; (2) the alteration
of other limitations and conditions that
apply to such individuals (such as an in-
crease in the length of the trial work period);
and (3) implementation of sliding scale ben-
efit offsets. To conduct the projects, the
Commissioner may waive compliance with
the benefit requirements of Title II and Sec-
tion 1148, and the HHS Secretary may waive
the benefit requirements of Title XVIII. The
Commissioner’s authority to conduct dem-
onstration projects terminates on December
17, 2004, five years after its enactment in the
“Ticket to Work and Work Incentives Im-
provement Act of 1999”°(P.L. 106-170, ‘‘Ticket
to Work Act”).

Explanation of provision

The new provision clarifies that the Com-
missioner is authorized to conduct dem-
onstration projects that extend beyond De-
cember 17, 2004, if such projects are initiated
on or before that date (i.e., initiated within
the five-year window after enactment of the
Ticket to Work Act). This provision is effec-
tive upon enactment.

Reason for change

The current five-year limitation on waiver
authority restricts the options that may be
tested to improve work incentives and re-
turn to work initiatives, as several potential
options the Commissioner may test would
extend past the current five-year limit. As
developing a well-designed demonstration
project can require several years, the current
five-year authority may in some cases not
allow sufficient time to both design the
project and to conduct it long enough to ob-
tain reliable data.

SECTION 402. EXPANSION OF WAIVER AUTHORITY
AVAILABLE IN CONNECTION WITH DEMONSTRA-
TION PROJECTS PROVIDING FOR REDUCTIONS
IN DISABILITY INSURANCE BENEFITS BASED ON
EARNINGS

Present law

Section 234 of the Social Security Act pro-
vides the Commissioner with general author-
ity to conduct demonstration projects for
the disability insurance program. In addi-
tion, the Ticket to Work Act specifically di-
rects the Commissioner to conduct dem-
onstration projects for the purpose of evalu-
ating a program for Title II disability bene-
ficiaries under which benefits are reduced by
$1 for each $2 of the beneficiary’s earnings
above a level determined by the Commis-
sioner. To permit a thorough evaluation of
alternative methods, section 302 of the Tick-
et to Work Act allows the Commissioner to
waive compliance with the benefit provisions
of Title II and allows the Secretary of Health
and Human Services to waive compliance
with the benefit requirements of Title XVIII.

Ezxplanation of provision

The new provision allows the Commis-
sioner to also waive requirements in Section
1148 of the Social Security Act, which gov-
erns the Ticket to Work and Self-Sufficiency
Program (Ticket to Work Program), as they
relate to Title II. This provision is effective
upon enactment.
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Reason for change

This additional waiver authority is needed
to allow the Commissioner to effectively test
the $1-for-$2 benefit offset in combination
with return to work services under the Tick-
et to Work Program. Under the $1-for-$2 ben-
efit offset, earnings of many beneficiaries
may not be sufficient to completely elimi-
nate benefits. However, under section 1148 of
the Social Security Act, benefits must be
completely eliminated before employment
networks participating in the Ticket to

Work Program are eligible to receive out-

come payments. Therefore, employment net-

works are likely to be reluctant to accept
tickets from beneficiaries participating in
the $1-for-$2 benefit offset demonstration,
making it impossible for SSA to effectively
test the combination of the benefit offset
and these return to work services. Addition-
ally, section 1148 waiver authority was pro-
vided for the broad Title II disability dem-
onstration authority under section 234 of the

Social Security Act, but not for this man-

dated project.

SECTION 403. FUNDING OF DEMONSTRATION
PROJECTS PROVIDING FOR REDUCTIONS IN DIS-
ABILITY INSURANCE BENEFITS BASED ON
EARNINGS

Present law

The Ticket to Work Act provides that the
benefits and administrative expenses of con-
ducting the $1-for-$2 demonstration projects
will be paid out of the Old-Age, Survivors,
and Disability Insurance (OASDI) and Fed-
eral Hospital Insurance and Federal Supple-
mentary Medical Insurance (HI/SMI) trust
funds, to the extent provided in advance in
appropriations acts.

Explanation of provision

The new provision establishes that admin-
istrative expenses for the $1-for-$2 dem-
onstration project will be paid out of other-
wise available annually-appropriated funds,
and that benefits associated with the dem-
onstration project will be paid from the
OASDI or HI/SMI trust funds. This provision
is effective upon enactment.

Reason for change

For demonstration projects conducted
under the broader Title II demonstration
project authority under section 234 of the So-
cial Security Act, administrative costs are
paid out of otherwise available annually-ap-
propriated funds, and benefits associated
with the demonstration projects are paid
from the OASDI or HI/SMI trust funds. This
provision would make funding sources for
the $1 for $2 demonstration project under the
Ticket to Work Act consistent with funding
sources for other Title II demonstration
projects.

SECTION 404. AVAILABILITY OF FEDERAL AND

STATE WORK INCENTIVE SERVICES TO ADDI-

TIONAL INDIVIDUALS

Present law

Section 1149 of the Social Security Act (the
Act), as added by the Ticket to Work Act, di-
rects SSA to establish a community-based
work incentives planning and assistance pro-
gram to provide benefits planning and assist-
ance to disabled beneficiaries. To establish
this program, SSA is required to award coop-
erative agreements (or grants or contracts)
to State or private entities. In fulfillment of
this requirement, SSA has established the
Benefits Planning, Assistance, and Outreach
(BPAO) program. BPAO projects now exist in
every state.

Section 1150 of the Act authorizes SSA to
award grants to State protection and advo-
cacy (P&A) systems so that they can provide
protection and advocacy services to disabled
beneficiaries. Under this section, services
provided by participating P&A systems may
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include: (1) information and advice about ob-
taining vocational rehabilitation (VR) and
employment services; and (2) advocacy or
other services that a disabled beneficiary
may need to secure or regain employment.
SSA has established the Protection and Ad-
vocacy to Beneficiaries of Social Security
(PABSS) Program pursuant to this author-
ization.

To be eligible for services under either the
BPAO or PABSS programs, an individual
must be a ‘‘disabled beneficiary’’ as defined
under section 1148(k) of the Act. Section
1148(k) defines a disabled beneficiary as an
individual entitled to Title II benefits based
on disability or an individual who is eligible
for federal Supplemental Security Income
(SSI) cash benefits under Title XVI based on
disability or blindness.

Ezxplanation of provision

The new provision expands eligibility for
the BPAO and PABSS programs under sec-
tion 1149 and 1150 of the Act to include not
just individuals who are ‘‘disabled bene-
ficiaries” under section 1148(k) of the Act,
but also individuals who (1) are no longer eli-
gible for SSI benefits because of an increase
in earnings, but remain eligible for Medicaid;
(2) receive only a State Supplementary pay-
ment (a payment that some States provide
as a supplement to the federal SSI benefit);
or (3) are in an extended period of Medicare
eligibility under Title XVIII after a period of
Title II disability has ended. The new provi-
sion also expands the types of services a P&A
system may provide under section 1150 of the
Act. Currently P&A systems may provide
“‘advocacy or other services that a disabled
beneficiary may need to secure or regain em-
ployment,” while the new provision allows
them to provide ‘‘advocacy or other services
that a disabled beneficiary may need to se-
cure, maintain, or regain employment.”’

The amendment to section 1149, which af-
fects the BPAO program, is effective with re-
spect to grants, cooperative agreements or
contracts entered into on or after the date of
enactment. The amendments to section 1150,
which affect the PABSS program, are effec-
tive for payments provided after the date of
the enactment.

Reason for change

The Committees recognize that Social Se-
curity and SSI beneficiaries with disabilities
face a variety of barriers and disincentives
to becoming employed and staying in their
jobs. The intent of this provision, as with the
Ticket to Work Act, is to encourage disabled
individuals to work.

The definition of ‘‘disabled beneficiary”
under sectionl148(k) of the Act does not in-
clude several groups of beneficiaries, includ-
ing individuals who are no longer eligible for
SSI benefits because of an earnings increase
but remain eligible for Medicaid; individuals
receiving only a State Supplementary pay-
ment; and individuals who are in an extended
period of Medicare eligibility. The Commit-
tees believe that BPAO and PABSS services
should be available to all of these disabled
beneficiaries regardless of Title II or SSI
payment status. Beneficiaries may have pro-
gressed beyond eligibility for federal cash
benefits but still be in need of information
about the effects of work on their benefits,
or in need of advocacy or other services to
help them maintain or regain employment.
Extending eligibility for the BPAO and
PABSS programs to beneficiaries who are re-
ceiving State Supplemental payments or are
still eligible for Medicare or Medicaid, but
who are no longer eligible for federal cash
benefits, will help to prevent these bene-
ficiaries from returning to the federal cash
benefit rolls and help them to reach their op-
timum level of employment.

The Committees also intend that PABSS
services be available to provide assistance to
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beneficiaries who have successfully obtained
employment but who continue to encounter
job-related difficulties. Therefore, the new
provision extends the current PABSS assist-
ance (which is available for securing and re-
gaining employment) to maintaining em-
ployment—thus providing a continuity of
services for disabled individuals throughout
the process of initially securing employ-
ment, the course of their being employed
and, if needed, their efforts to regain em-
ployment. This provision would ensure that
disabled individuals would not face a situa-
tion in which they would have to wait until
they lost their employment in order to once
again be eligible to receive PABBS services.
Payments for services to maintain employ-
ment would be subject to Section 1150(c) of
the Social Security Act. The Committees
will continue to monitor the implementation
of PABSS programs to ensure that assist-
ance is directed to all areas in which bene-
ficiaries face obstacles in securing, main-
taining, or regaining work.

SECTION 405. TECHNICAL AMENDMENT CLARI-
FYING TREATMENT FOR CERTAIN PURPOSES OF
INDIVIDUAL WORK PLANS UNDER THE TICKET
TO WORK AND SELF-SUFFICIENCY PROGRAM

Present law

Under section 52 of the Internal Revenue
Code (IRC), employers may claim a Work Op-
portunity Tax Credit (WOTC) if they hire,
among other individuals, individuals with
disabilities who have been referred by a
State vocational rehabilitation (VR) agency.
For an individual to qualify as a vocational
rehabilitation referral under section
51(d)(6)(B) of the IRC, the individual must be
receiving or have completed vocational reha-
bilitation services pursuant to: (i) ‘‘an indi-
vidualized written plan for employment
under a State plan for vocational rehabilita-
tion services approved under the Rehabilita-
tion Act of 1973;” or (ii) ‘‘a program of voca-
tional rehabilitation carried out under chap-
ter 31 of title 38, United States Code.” (IRC,
section 51(d)(6)(B).

The WOTC is equal to 40% of the first $6,000
of wages paid to newly hired employees dur-
ing their first year of employment when the
employee is retained for at least 400 work
hours. As such, the maximum credit per em-
ployee is $2,400, but the credit may be less
depending on the employer’s tax bracket. A
lesser credit rate of 25% is provided to em-
ployers when the employee remains on the
job for 120-399 hours. The amount of the cred-
it reduces the company’s deduction for the
employee’s wages.

The Ticket to Work Act established the
Ticket to Work and Self-Sufficiency Pro-
gram (Ticket to Work Program) under sec-
tion 1148 of the Social Security Act. Under
this program, SSA provides a ‘‘ticket’ to eli-
gible Social Security Disability Insurance
beneficiaries and Supplemental Security In-
come beneficiaries with disabilities that al-
lows them to obtain employment and other
support services from an approved
“employment network’ of their choice. Em-
ployment networks may include State, local,
or private entities that can provide directly,
or arrange for other organizations or entities
to provide, employment services, VR serv-
ices, or other support services. State VR
agencies have the option of participating in
the Ticket to Work Program as employment
networks. Employment networks must work
with each beneficiary they serve to develop
an individual work plan (IWP) for that bene-
ficiary that outlines his or her vocational
goals, and the services needed to achieve
those goals. For VR agencies that partici-
pate in the Ticket to Work Program, the in-
dividualized written plan for employment (as
specified under (i) in paragraph one above)
serves in lieu of the IWP.
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Under current law, an employer hiring a
disabled individual referred by an employ-
ment network does not qualify for the WOTC
unless the employment network is a State
VR agency.

Explanation of provision

The new provision allows employers who
hire disabled workers through referrals by
employment networks under section 1148 of
the Social Security Act to qualify for the
WOTC. Specifically, it provides that, for pur-
poses of section 51(d)(6)(B)(i) of the IRC of
1986, an IWP under section 1148 of the Social
Security Act shall be treated as an individ-
ualized written plan for employment under a
State plan for vocational rehabilitation serv-
ices approved under the Rehabilitation Act
of 1973.

This provision is effective as if it were in-
cluded in section 505 of the Ticket to Work
Act.

Reason for change

The Ticket to Work Program was designed
to increase choice available to beneficiaries
when they select providers of employment
services. Employers hiring individuals with
disabilities should be able to qualify for the
WOTC regardless of whether the employment
referral is made by a public or private serv-
ice provider. This amendment updates eligi-
bility criteria for the WOTC to conform to
the expansion of employment services and
the increase in number and range of VR pro-
viders as a result of the enactment of the
Ticket to Work Act.

SUBTITLE B. MISCELLANEOUS AMENDMENTS
SECTION 411. ELIMINATION OF TRANSCRIPT RE-
QUIREMENT IN REMAND CASES FULLY FAVOR-
ABLE TO THE CLAIMANT
Present Law

The Social Security Act requires SSA to
file a hearing transcript with the District
Court for any SSA hearing that follows a
court remand of an SSA decision.

Explanation of provision

The new provision clarifies that SSA is not
required to file a transcript with the court
when SSA, on remand, issues a decision fully
favorable to the claimant. This provision is
effective upon enactment.

Reason for change

A claimant whose benefits have been de-
nied is provided a transcript of a hearing to
be used when the claimant appeals his case
in Federal District court. If the Administra-
tive Law Judge issues a fully favorable deci-
sion, then transcribing the hearing is unnec-
essary since the claimant would not appeal
this decision.

SECTION 412. NONPAYMENT OF BENEFITS UPON

REMOVAL FROM THE UNITED STATES

Present law

In most cases, the Social Security Act pro-
hibits the payment of Social Security bene-
fits to non-citizens who are deported from
the United States. However, the Act does not
prohibit the payment of Social Security ben-
efits to non-citizens who are deported for
smuggling other non-citizens into the United
States.

Ezxplanation of provision

The new provision requires SSA to suspend
benefits of beneficiaries who are removed
from the United States for smuggling aliens.
This provision applies to individuals for
whom the Commissioner receives a removal
notice from the Attorney General after the
date of enactment.

Reason for change

Individuals who are removed from the
United States for smuggling aliens have
committed an act that should prohibit them
from receiving Social Security benefits.
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SECTION 413. REINSTATEMENT OF CERTAIN
REPORTING REQUIREMENTS

Present law

The Federal Reports Elimination and Sun-
set Act of 1995 ‘‘sunsetted’” most annual or
periodic reports from agencies to Congress
that were listed in a 1993 House inventory of
congressional reports.

Ezxplanation of provision

The new provision reinstates the require-
ments for several periodic reports to Con-
gress that were subject to the 1995 ‘‘sunset’
Act, including annual reports on the finan-
cial solvency of the Social Security and
Medicare programs (the Board of Trustees’
reports on the OASDI, HI, and SMI trust
funds) and annual reports on certain aspects
of the administration of the Title II dis-
ability program (the SSA Commissioner’s re-
ports on pre-effectuation reviews of dis-
ability determinations and continuing dis-
ability reviews). The provision is effective
upon enactment.

Reason for change

The reports to be reinstated provide Con-
gress with important information needed to
evaluate and oversee the Social Security and
Medicare programs.

SECTION 414. CLARIFICATION OF DEFINITIONS
REGARDING CERTAIN SURVIVOR BENEFITS

Present law

Under the definitions of ‘‘widow’ and
“widower’ in Section 216 of the Social Secu-
rity Act, a widow or widower must have been
married to the deceased spouse for at least
nine months before his or her death in order
to be eligible for survivor benefits.

Explanation of provision

The new provision creates an exception to
the nine-month requirement for cases in
which the Commissioner finds that the
claimant and the deceased spouse would have
been married for longer than nine months
but for the fact that the deceased spouse was
legally prohibited from divorcing a prior
spouse who was in a mental institution. The
provision is effective for benefit applications
filed after the date of enactment.

Reason for change

This provision allows the Commissioner to
issue benefits in certain unusual cases in
which the duration of marriage requirement
could not be met due to a legal impediment
over which the individual had no control and
the individual would have met the legal re-
quirements were it not for the legal impedi-
ment.

SECTION 415. CLARIFICATION RESPECTING THE
FICA AND SECA TAX EXEMPTIONS FOR AN INDI-
VIDUAL WHOSE EARNINGS ARE SUBJECT TO
THE LAWS OF A TOTALIZATION AGREEMENT
PARTNER

Present law

In cases where there is an agreement with
a foreign country (i.e., a totalization agree-
ment), a worker’s earnings are exempt from
United States Social Security payroll taxes
when those earnings are subject to the for-
eign country’s retirement system.

Explanation of provision

The new provision clarifies the legal au-
thority to exempt a worker’s earnings from
United States Social Security tax in cases
where the earnings were subject to a foreign
country’s retirement system in accordance
with a U.S. totalization agreement, but the
foreign country’s law does not require com-
pulsory contributions on those earnings. The
provision establishes that such earnings are
exempt from United States Social Security
tax whether or not the worker elected to
make contributions to the foreign country’s
retirement system.
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The provision is effective upon enactment.
Reason for change

In U.S. totalization agreements, a person’s

work is generally subject to the Social Secu-
rity laws of the country in which the work is
performed. In most cases the worker, wheth-
er subject to the laws of the United States or
the other country, is compulsorily covered
and required to pay contributions in accord-
ance with the laws of that country. In some
instances, however, work that would be
compulsorily covered in the U.S. is excluded
from compulsory coverage in the other coun-
try (such as Germany). In such cases, the
IRS has questioned the exemption from U.S.
Social Security tax for workers who elect
not to make contributions to the foreign
country’s retirement system. This provision
would remove any question regarding the ex-
emption and would be consistent with the
general philosophy behind the coverage rules
of totalization agreements.

SECTION 416. COVERAGE UNDER DIVIDED RETIRE-
MENT SYSTEM FOR PUBLIC EMPLOYEES IN
KENTUCKY

Present law

Under Section 218 of the Social Security
Act, a State may choose whether or not its
State and local government employees who
are covered by an employer-sponsored pen-
sion plan may also participate in the Social
Security Old-Age, Survivors, and Disability
Insurance program. (In this context, the
term ‘‘employer-sponsored pension plan’ re-
fers to a pension, annuity, retirement, or
similar fund or system established by a
State or a political subdivision of a State
such as a town. Under current law, State or
local government employees not covered by
an employer-sponsored pension plan already
are, with a few exceptions, mandatorily cov-
ered by Social Security.)

Social Security coverage for employees
covered under a State or local government
employer-sponsored pension plan is estab-
lished through an agreement between the
State and the federal government. In most
States, before the agreement can be made,
employees who are members of the em-
ployer-sponsored pension plan must agree to
Social Security coverage by majority vote in
referendum. If the majority vote is in favor
of Social Security coverage, then the entire
group, including those voting against such
coverage, will be covered by Social Security.
If the majority vote is against Social Secu-
rity coverage, then the entire group, includ-
ing those voting in favor of such coverage
and employees hired after the referendum,
will not be covered by Social Security.

In certain States, however, if employees
who already are covered in an employer-
sponsored pension plan are not in agreement
about whether to participate in the Social
Security system, coverage can be extended
only to those who choose it, provided that
all newly hired employees of the system are
mandatorily covered under Social Security.
To establish such a divided retirement sys-
tem, the state must conduct a referendum
among members of the employer-sponsored
pension plan. After the referendum, the re-
tirement system is divided into two groups,
one composed of members who elected Social
Security coverage and those hired after the
referendum, and the other composed of the
remaining members of the employer-spon-
sored pension plan. Under Section 218(d)(6)(c)
of the Social Security Act, 21 states cur-
rently have authority to operate a divided
retirement system.

Ezxplanation of provision

The new provision permits the state of
Kentucky to join the 21 other states in being
able to offer a divided retirement system.
This system would permit current state and
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local government workers in an employer-
sponsored pension plan to elect Social Secu-
rity coverage on an individual basis. Those
who do not wish to be covered by Social Se-
curity would continue to participate exclu-
sively in the employer-sponsored pension
plan.

The governments of the City of Louisville
and Jefferson County will be merged in Jan-
uary 2003 and a new retirement system will
be formed. Under the new provision, each
employee under the new system could choose
whether or not to participate in the Social
Security system in addition to their em-
ployer-sponsored pension plan. As under cur-
rent law, all employees newly hired to the
system after the divided system is in place
would be covered automatically under Social
Security.

This provision is effective on January 1,
2003.

Reason for change

The governments of the City of Louisville
and Jefferson County, Kentucky will merge
in January, 2003. Currently, some officers
and firefighters in employer-sponsored pen-
sion plans provided by these governments
are covered by Social Security, while others
are not. In order to provide fair and equi-
table coverage to all officers and firefighters,
a divided retirement system, such as that
currently authorized in 21 other states, was
seen as the best solution. Otherwise, upon
creation of the new retirement system, a ref-
erendum would be held to determine by ma-
jority vote whether or not the group would
participate in Social Security. As the num-
ber of non-covered employees will exceed the
number of Social Security-covered employ-
ees under the new retirement system, in the
absence of this new provision, those employ-
ees covered by Social Security could lose
that coverage. The Kentucky General As-
sembly has adopted a bill that will allow the
new divided retirement system to go forward
following enactment of this provision.

SECTION 417. COMPENSATION FOR THE SOCIAL

SECURITY ADVISORY BOARD

Present law

The Social Security Advisory Board is an
independent, bipartisan Board established by
the Congress under section 703 of the Social
Security Act. The T7-member Board is ap-
pointed by the President and the Congress to
advise the President, the Congress and the
Commissioner of Social Security on matters
related to the Social Security and Supple-
mental Security Income programs. Section
703(f) of the Social Security Act provides
that members of the Board serve without
compensation, except that, while engaged in
Board business away from their homes or
regular places of business, members may be
allowed travel expenses, including per diem
in lieu of subsistence, as authorized by sec-
tion 5703 of title 5, United States Code for
persons in the Government who are em-
ployed intermittently.

Explanation of provision

The new provision establishes that com-
pensation for Social Security Advisory
Board members will be provided, at the daily
rate of basic pay for level IV of the Execu-
tive Schedule, for each day (including travel
time) during which the member is engaged in
performing a function of the Board. This pro-
vision is effective on January 1, 2002.

Reason for change

Other government advisory boards—such
as the Employee Retirement Income Secu-
rity Act Advisory Council, the Pension Ben-
efit Guaranty Corporation Advisory Com-
mittee and the Thrift Savings Plan Board—
provide compensation for their members.
This provision allows for similar treatment
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of Social Security Advisory Board members

with respect to compensation.

SECTION 418. 60-MONTH PERIOD OF EMPLOYMENT
REQUIREMENT FOR APPLICATION OF GOVERN-
MENT PENSION OFFSET EXEMPTION

Present law

The Government Pension Offset (GPO) was
enacted in order to equalize treatment of
workers in jobs not covered by Social Secu-
rity and workers in jobs covered by Social
Security, with respect to spousal and sur-
vivors benefits. The GPO reduces the Social
Security spousal or survivors benefit by two-
thirds of the government pension.

However, under what’s known as the ‘‘last
day rule,” State and local government work-
ers are exempt from the GPO if their job on
their last day of employment was covered by
Social Security. In contrast, Federal work-
ers who switched from the Civil Service Re-
tirement System (CSRS), a system that is
not covered by Social Security, to the Fed-
eral Employee Retirement System (FERS), a
system that is covered by Social Security,
must work for 5 years under FERS in order
to be exempt from the GPO.

Ezxplanation of provision

The new provision requires that State and
local government workers be covered by So-
cial Security during their last 5 years of em-
ployment in order to be exempt from the
GPO. The provision is effective for applica-
tions filed after the month of enactment.
However, the provision would not apply to
individuals whose last day of employment
for the State or local governmental entity
was covered by Social Security and occurs
on or before June 30, 2003, provided that such
period of covered employment began on or
before December 31, 2002.

Reason for change

The change will establish uniform applica-
tion of the GPO exemption for all local,
State, and federal government workers.

SUBTITLE C. TECHNICAL AMENDMENTS

SECTION 421. TECHNICAL CORRECTION RELATING
TO RESPONSIBLE AGENCY HEAD

Present law

Section 1143 of the Social Security Act di-
rects ‘‘the Secretary of Health and Human
Services” to send periodic Social Security
Statements to individuals.

Ezxplanation of provision

The new provision makes a technical cor-
rection to this section by inserting a ref-
erence to the Commissioner of Social Secu-
rity in place of the reference to the Sec-
retary of Health and Human Services. This
provision is effective upon enactment.

Reason for change

The ‘‘Social Security Independence and
Program Improvements Act of 1994 (P.L.
103-296) made the Social Security Adminis-
tration an independent agency separate from
the Department of Health and Human Serv-
ices. This provision updates Section 1143 to
reflect that change.

SECTION 422. TECHNICAL CORRECTION RELATING
TO RETIREMENT BENEFITS OF MINISTERS

Present law

Section 1456 of the ‘‘Small Business Job
Protection Act of 1996 (P.L. 104-188) estab-
lished that certain retirement benefits re-
ceived by ministers and members of religious
orders (such as the rental value of a parson-
age or parsonage allowance) are not subject
to Social Security payroll taxes under the
Internal Revenue Code. However, under Sec-
tion 211 of the Social Security Act, these re-
tirement benefits are treated as net earnings
from self-employment for the purpose of ac-
quiring insured status and calculating Social
Security benefit amounts.
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Ezxplanation of provision

The new provision makes a conforming
change to exclude these benefits received by
retired clergy from Social Security-covered
earnings for the purpose of acquiring insured
status and calculating Social Security ben-
efit amounts. This provision is effective for
years beginning before, on, or after Decem-
ber 31, 1994. This effective date is the same as
the effective date of Section 1456 of P.L. 104-
188.

Reason for change

P.L. 104-188 provided that certain retire-
ment benefits received by ministers and
members of religious orders are not subject
to payroll taxes. However, a conforming
change was not made to the Social Security
Act to exclude these benefits from being
counted as wages for the purpose of acquir-
ing insured status and calculating Social Se-
curity benefit amounts. This income is
therefore not treated in a uniform manner.
This provision would conform the Social Se-
curity Act to the Internal Revenue Code
with respect to such income.

SECTION 423. TECHNICAL CORRECTION RELATING

TO DOMESTIC EMPLOYMENT
Present law

Present law is ambiguous concerning the
Social Security coverage and tax treatment
of domestic service performed on a farm. Do-
mestic employment on a farm appears to be
subject to two separate coverage thresholds
(one for agricultural labor and another for
domestic employees).

Explanation of provision

The new provision clarifies that domestic
service on a farm is treated as domestic em-
ployment, rather than agricultural labor, for
Social Security coverage and tax purposes.
This provision is effective upon enactment.

Reason for change

Prior to 1994, domestic service on a farm
was treated as agricultural labor and was
subject to the coverage threshold for agricul-
tural labor. According to SSA, in 1994, when
Congress amended the law with respect to
domestic employment, the intent was that
domestic employment on a farm would be
subject to the coverage threshold for domes-
tic employees instead of the threshold for ag-
ricultural labor. However, the current lan-
guage is unclear, making it appear as if farm
domestics are subject to both thresholds.

SECTION 424. TECHNICAL CORRECTION OF
OUTDATED REFERENCES
Present law

Section 202(n) and 211(a)(15) of the Social
Security Act and Section 3102(a) of the Inter-
nal Revenue Code of 1986 each contain out-
dated references that relate to the Social Se-
curity program.

Ezxplanation of provision

The new provision corrects outdated ref-
erences in the Social Security Act and the
Internal Revenue Code by: (1) in Section
202(n) of the Social Security Act, updating
references respecting removal from the
United States; (2) in Section 211(a)(15) of the
Social Security Act, correcting a citation re-
specting a tax deduction related to health in-
surance costs of self-employed individuals;
and (3) in Section 3102(a) of the Internal Rev-
enue Code of 1986, eliminating a reference to
an obsolete 20-day agricultural work test.
This provision is effective upon enactment.

Reason for change

Over the years, provisions in the Social Se-
curity Act, the Internal Revenue Code and
other related laws have been deleted, re-des-
ignated or amended. However, necessary con-
forming changes have not always been made.
Consequently, Social Security law contains
some outdated references.
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SECTION 425. TECHNICAL CORRECTION RESPECT-
ING SELF-EMPLOYMENT INCOME IN COMMU-
NITY PROPERTY STATES

Present law

The Social Security Act and the Internal
Revenue Code provide that, in the absence of
a partnership, all self-employment income
from a trade or business operated by a mar-
ried person in a community property State is
deemed to be the husband’s unless the wife
exercises substantially all of the manage-
ment and control of the trade or business.

Explanation of provision

Under the new provision, self-employment
income from a trade or business that is not
a partnership, and that is operated by a mar-
ried person in a community property State,
is taxed and credited to the spouse who is
carrying on the trade or business. If the
trade or business is jointly operated, the
self-employment income is taxed and cred-
ited to each spouse based on their distribu-
tive share of gross earnings. This provision is
effective upon enactment.

Reason for change

Present law was found to be unconstitu-
tional in several court cases in 1980. Since
then, income from a trade or business that is
not a partnership in a community property
State has been treated the same as income
from a trade or business that is not a part-
nership in a non-community property
State—it is taxed and credited to the spouse
who is found to be carrying on the business.

This change will conform the provisions in
the Social Security Act and the Internal
Revenue Code to current practice in both
community property and non-community
property States.

SECTION 426. TECHNICAL CHANGES TO THE RAIL-
ROAD RETIREMENT AND SURVIVORS’ IMPROVE-
MENT ACT OF 2001

Present law
See Public Law 107-90.
Ezxplanation of provisions
Quorum rules

This technical change clarifies that, under
Section 105 of the Act, a vacancy on the
Board of National Railroad Retirement In-
vestment Trust (NRRIT) does not preclude
the Board from making changes in the In-
vestment Guidelines with the unanimous
vote of all remaining Trustees.

Transfers

This technical change clarifies that under
Section 107 of the Act, the Railroad Retire-
ment Board (RRB) can require the NRRIT to
transfer amounts necessary to pay benefits
to the Railroad Retirement Account (RRA)
and that excess Social Security Equivalent
Benefits (SSEB) Account assets can be trans-
ferred to the RRA for investment in federal
securities until used to pay benefits.

Investment authority

This technical change clarifies that, under
Section 105 of the Act, the Board of the
NRRIT has the authority to invest the assets
with the assistance of its own professional
staff or by retaining outside advisors and
managers.

Clerical changes

This provision makes a number of gram-
matical and typographical corrections to the
Act.

Reason for change

All four changes are purely technical in
nature and are needed to promote the effi-
cient implementation of the Railroad Retire-
ment and Survivors’ Improvement Act of
2001.
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SOCIAL SECURITY
MEMORANDUM

Date: November 18, 2002

To: Stephen C. Goss, Chief Actuary

From: Chris Chaplain, Actuary,
Wade, Deputy Chief Actuary

Subject: Estimated Long-Range OASDI Fi-
nancial Effects of the Social Security
Program Protection Act of 2002, as
Amended by the Senate Finance Com-
mittee—Information.

This memorandum provides long-range es-
timates of the financial effect on the Social
Security (OASDI) program for enactment of
the Social Security Program Protection Act
of 2002 (H.R. 4070), as passed by the House on
June 26, 2002 and amended by the Senate Fi-
nance Committee. This legislation contains
35 provisions, including the following:

Provide additional safeguards for Social
Security beneficiaries with representative
payees, such as requiring periodic onsite re-
views, holding payees liable or assessing pen-
alties for misused benefits.

Grant the authority to assess civil mone-
tary penalties for corrupt or forcible inter-
ference with the administration of the Social
Security Act, and wrongful conversion by
representative payees.

Deny title II benefits to fugitive felons,
persons fleeing prosecution, and probation or
parole violators.

Limit the amount of attorney fee assess-
ments to the lower of 6.3% of the fee or $75.
The $75 threshold would be indexed annually
by cumulative changes in the Social Secu-
rity cost-of-living adjustment (COLA), but
future threshold amounts would be rounded
to the next lower multiple of $10. However,
the threshold amount would never go below
$75.

Make several amendments to demonstra-
tion projects under the Ticket to Work Act.

Extend the right to have a divided retire-
ment system for public employees in the
state of Kentucky.

Replace the ‘‘last day’’ requirement for ex-
emption from the Government Pension Off-
set with a ‘‘last b years’ requirement—that
is, the beneficiary would have to work in a
position covered by Social Security and by
the government pension plan for the last 5
years of such employment, rather than the
last day.

Make
ments.

The estimated long-range OASDI financial
effect of each provision of the legislation is
either no change or a change in the actuarial
balance that is negligible (less than 0.0005
percent of taxable payroll). Taken as a
whole, the legislation would result in an in-
crease in the OASDI actuarial balance that
is estimated to be negligible. In addition, en-
actment of this legislation would change nei-
ther the first year that annual costs are ex-
pected to exceed tax income (2017) nor the
year that the combined OASI and DI Trust
Funds are expected to become exhausted
(2041). The provisions in the legislation are
generally effective with the date of enact-
ment of the legislation, which we assume to
be January 1, 2003. All estimates included in
this memorandum are based on the inter-
mediate assumptions of the 2002 Trustees Re-
port.

Mr. REID. I ask unanimous consent
that the substitute amendment be
agreed to; the bill, as amended, be read
three times, passed, and the motion to
reconsider be laid upon the table, with
no intervening action or debate, and
that any statements relating thereto
be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Alice H.

miscellaneous technical amend-
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The amendment (No. 4967) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘“Text of Amendments.”’)

The bill (H.R. 4070), as amended, was
read the third time and passed.

———

ORDERS FOR TUESDAY,
NOVEMBER 19, 2002

Mr. REID. I ask unanimous consent
that when the Senate completes its
business today, it stand in adjourn-
ment until 9 a.m., Tuesday, November
19; that following the prayer and the
pledge, the morning hour be deemed
expired, the Journal of proceedings be
approved to date, the time for the two
leaders be reserved for their use later
in the day, and the Senate proceed
under the previous order; further, that
the Senate recess from 12:30 to 2:15 to-
morrow for the weekly party con-
ferences, and if the Senate is pro-
ceeding under cloture, this time be
charged against the cloture 30 hours.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

PROGRAM

Mr. REID. Under the previous order,
there will be a series of rollcall votes
in relation to homeland security begin-
ning at approximately 10:30 tomorrow
morning.

———

ORDER FOR ADJOURNMENT

Mr. REID. I ask unanimous consent
that if there is no further business to
come before the Senate, the Senate
stand in adjournment following the
statement of the Senator from Ala-
bama.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Alabama is recog-
nized.

——————

NOMINATION OF DENNIS SHEDD

Mr. SESSIONS. Mr. President, in his
absence, I want to share some thoughts
I have about Judge Dennis Shedd, who
has been nominated for the Fourth Cir-
cuit Court of Appeals. Judge Shedd is a
superb nominee. He served 12 years on
the Federal bench as a Federal district
trial judge, hearing some 5,000 cases.
He was rated by the American Bar As-
sociation, which goes around and inter-
views fellow judges, State court judges,
and lawyers on both sides of cases.
They get their opinions about how the
judge has performed and they issue an
independent rating.

We conservatives have sometimes
complained about their ratings, saying
they tend to be more favorable to more
liberal-type judges. But in this case,
they rated Judge Shedd the highest
possible rating, well-qualified. They
have about a 15-member committee
that actually votes on all the paper-
work that has been put together, and
the ABA investigation is quite a deal.
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Frankly, I believe it is very valuable
to this process. I always have. I was
talking recently to Senator-elect
Lindsey Graham from South Carolina,
who will be replacing Senator
THURMOND. We were talking about Den-
nis Shedd. Lindsey has been a prac-
ticing attorney for many years and had
been in court a lot. What he said to me
was exactly the way I feel about these
things. He said: You know, when a per-
son has been on the bench 12 years, ev-
erybody knows whether they are any
good or not. In a State like South
Carolina, there are not that many Fed-
eral judges. Lawyers go into their
courts all the time. The fact is, after a
few years, everybody knows whether
they are any good or not. These law-
yers support Judge Shedd. The Amer-
ican Bar Association has supported
Judge Shedd.

I have looked at some of the com-
plaints that have been made about his
record. I find them not only wrong, but
in fact he should have been commended
for the rulings he has made. I would
like to share a few thoughts on that.

One is that he has served the Judicial
Conference of the United States during
his tenure, 12 years as a Federal judge,
serving on the Judicial Branch Com-
mittee and the Subcommittee on Judi-
cial Independence. It is a mark of re-
spect for a trial judge in the United
States to be chosen to serve on key
committees of the Judicial Conference.
Most judges are not on these commit-
tees.

From 1978 through 1988, he served on
the Senate Judiciary Committee staff
in this body. He is known by many of
the Senators. He served as chief coun-
sel and staff director for the Senate Ju-
diciary Committee for Senator STROM
THURMOND. According to the Almanac
of Federal Judiciary, the attorneys
rate judges and make comments about
judges. You go before a judge and want
to know something about them. Law-
yers have books on them. This is what
they say about him. They say he has
outstanding legal skills and excellent
judicial temperament. A few comments
from South Carolinians were included:
“You are not going to find a better
judge on the bench or one who works
harder.” ‘“He is the best Federal judge
we have,” said one attorney. ‘‘He gets
an A all around,” said another. ‘It is a
great experience trying cases before
him,” said an attorney.

I like that. I tried a lot of cases and
some cases you go to trial before a
judge and it is miserable. A good judge
can make the practice of law a pleas-
ure.

““He is bright in business,” said an-
other. Everyone knows that is true.
Plaintiff lawyers who seem to be stir-
ring this opposition up have com-
mended him for being evenhanded. ‘‘He
has always been fair.” Another plain-
tiffs lawyer says: “I have no com-
plaints about him. He is nothing if not
fair.”

Judge Shedd will bring experience to
the bench, having tried 4,000 to 5,000
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cases as a district judge. That will be
more trial experience than any of the
other Federal judges on the Fourth Cir-
cuit Court of Appeals. Trial experience
is the crucible for training an appellate
judge. Some can do well without it.

As a practicing lawyer trying cases
in Federal court full time as a U.S. at-
torney, and in private practice, as an
assistant U.S. attorney, I understand
Federal judges. I respect Federal
judges. I know they learn from that
trial bench. That will help them better
when they read a written record to see
if a judge made a mistake or not. Trial
experience is helpful.

They say this is some sort of a cir-
cuit that is too comnservative. I don’t
believe this circuit is at all that way. I
note the last five judges appointed to
the Fourth Circuit have been Demo-
crats. Some people have forgotten what
President Bush did. Judge Gregory,
who had been nominated for the circuit
and who was not confirmed by this
Senate before President Clinton left of-
fice was renominated. President Bush,
in extending his hand of bipartisanship,
reached out and took this African-
American jurist and renominated him
to the court as an act of bipartisan-
ship. Judge Gregory was a Democrat, a
Clinton nominee, and had not been con-
firmed. President Bush, shortly after
he took office, renominated him. Of
course, he was confirmed just like that.

The other judges who were nomi-
nated at the same time have not moved
so well.

But there are 11 cases that Judge
Shedd has ruled on that have been re-
viewed by Judge Gregory. He has af-
firmed all 11 of them. It is unfair to
suggest this is somehow a radical judge
who is out of step. One case, Crosby v.
South Carolina Department of Health,
has been raised, that somehow he made
a bad decision on that case. I don’t
think he did. But regardless of that,
people could have a different opinion.
That was one of the cases that went to
Judge Gregory, President Clinton’s
nominee. Many members of the Demo-
cratic Party were most aggrieved he
had not been confirmed by the time
President Clinton left office. Judge
Gregory agreed with Judge Shedd. He
affirmed Judge Shedd’s opinion.

That is just typical. Do 5,000 cases
and somebody will find something with
which to disagree. But, as Lindsey
Graham said: Judges have reputations.
And to me that means a lot. And this
judge, through this career and back-
ground, has a good reputation of capa-
bility, experience, honesty, and a su-
perb demeanor, making it a pleasure to
practice before him.

I just want to say this. I attended the
hearings in which Judge Shedd testi-
fied, and he was there as long as they
wanted him to testify. They submitted
all these questions to him, demanding
that he explain everything he has ever
done. And I heard the complaints, and
I read the complaints. I am just going
to tell you: They do not hold up.

He was criticized for doing the right
thing. He didn’t do wrong things. He
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