S8678
EXECUTIVE SESSION

NOMINATION OF WILLIAM  J.
RILEY TO BE CIRCUIT JUDGE
FOR THE EIGHTH CIRCUIT

NOMINATION OF SARAH V. HART
TO BE DIRECTOR OF NATIONAL
INSTITUTE OF JUSTICE

NOMINATION OF ROBERT S.
MUELLER TO BE DIRECTOR OF
FEDERAL BUREAU OF INVES-
TIGATION

The PRESIDING OFFICER. The
nominations will be stated.

The legislative clerk read the nomi-
nations of William J. Riley, from Ne-
braska, to be a Circuit Judge for the
Eighth Circuit; Sarah V. Hart, from
Pennsylvania, to be Director of the Na-
tional Institute of Justice; and Robert
S. Mueller, III, from California, to be
Director of the Federal Bureau of In-
vestigation.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, we are
going to have a series of votes on nomi-
nees, all of whom went through the Ju-
diciary Committee this morning. Mr.
Riley was the subject of nomination
hearings before the Judiciary Com-
mittee on July 24. That was the fourth
of five nomination hearings I scheduled
in less than 3 weeks the Senate Judici-
ary Committee was allowed to have
such hearings. Mr. Riley’s was the
fourth judicial nomination, the second
nominee to a Court of Appeals consid-
ered by the Judiciary Committee since
that date.

I mention this because the Senate
Judiciary Committee, in the less than 4
weeks we have been allowed to have a
full committee, has probably moved
through judicial nominations faster
than at any time in the past several
years.

We will also have nominations of a
Department of Justice nominee, also
voted on this morning. The most im-
portant of all of these, I believe, is the
nomination of Robert Mueller to be Di-
rector of the Federal Bureau of Inves-
tigation. We received his paperwork
and completed it on July 24. We are
now at August 2, again probably a
speed record, to get this nomination
before the Senate for confirmation. I
thank the Senators on both sides of the
aisle for making it possible to move
that rapidly.

Mr. Mueller served as a Federal pros-
ecutor in three different U.S. attor-
neys’ offices, main Justice, in both Re-
publican and Democratic administra-
tions. He testified he either personally
prosecuted or supervised the prosecu-
tion of just about every type of Federal
criminal offense, including homicide,
drug trafficking, organized crime,
cybercrime, major fraud, civil rights,
and environmental crime.

Mr. Mueller answered some very
searching questions of Members on
both sides of the aisle.
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I think all of us have enormous re-
spect for so many of the men and
women in the FBI. They are the best
trained and best motivated law en-
forcement agents anywhere in the
world.

Many of us share also the concern
that some within the hierarchy of the
FBI let them down as a result of the
problems with Waco, Ruby Ridge, the
Hanssen spy case, and the foul-ups in
the FBI lab.

I thought that whoever the next Di-
rector was owed it to all the wonderful
men and women in the Bureau to make
it better. I am convinced Robert
Mueller can. I told him we were expe-
diting his nomination, we were moving
his nomination faster than any nomi-
nee has ever moved for such a promi-
nent position, whether it has been a
Republican President or Democratic
President. It is because of our faith in
him. We know he has a difficult job
ahead of him.

I told him that all Americans look
forward to his making sure the FBI is
the preeminent law enforcement agen-
cy in the world and that he has the
faith, and the hope, of 100 Senators. All
100 of us have an awesome responsi-
bility. We represent a quarter of a bil-
lion people, and we have to make the
judgment: Is the President’s choice the
best person?

I believe it is. I have that faith in
him. I have the faith that Attorney
General Ashcroft has done a very good
job in his work, and I applaud Attorney
General Ashcroft for what he has done.
I applaud President Bush for his ap-
pointment. We will move forward on
that.

Mr. President, the Senators from Ne-
braska made a powerful statement on
behalf of William Riley of Nebraska to
serve as a judge for the United States
Court of Appeals for the Eighth Cir-
cuit. That is one of the reasons it
moved so quickly. I see the former
Governor of Nebraska, now a distin-
guished colleague in this Chamber,
former Governor NELSON and now-Sen-
ator NELSON. I yield to Senator NEL-
SON.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the Senator
from Nebraska have 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I thank the chairman for his kind
remarks and for his shepherding
through his committee in record time
the nomination of William Riley. I
have known Bill Riley since our law
school days at the University of Ne-
braska College of Law. He had a distin-
guished career at the University of Ne-
braska, serving as editor in chief of the
Nebraska Law Review.

Rather ironically, his first job out of
law school was clerking for one of the
judges on the Eighth Circuit Court of
Appeals, the same court which he seeks
to preside in today.
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He has been a member of a number of
community and professional organiza-
tions, and in addition to his profes-
sional accomplishments, he has been
active in his community, participating
in the Boy Scouts for more than 25
years, serving as a juvenile diversion
judge as a leader for young boys and
girls charged with nonfelony crimes,
and offering legal services to finan-
cially disadvantaged members of the
community.

He possesses not only the legal intel-
lect, the experience and the expertise
to be an excellent judge, but he has
also displayed throughout his entire
career high ethical standards. It is a
real pleasure for me to have the oppor-
tunity to comment so positively on Mr.
Riley’s qualifications and to thank the
committee and the chair for moving
this expeditiously.

It is a good indication that on a bi-
partisan basis, this Senate can act in a
very timely manner on these nomina-
tions. I thank the chairman, and I
thank the Chair.

Mr. LEAHY. Mr. President, I suggest
the absence of a quorum and ask unani-
mous consent that the call of the
quorum count against whatever time is
still pending.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HAGEL. Mr. President, I strong-
ly recommend Bill Riley to the Eighth
U.S. Circuit Court of Appeals. I know
that he will be an excellent appellate
judge and will serve with distinction.
He will bring to the bench the knowl-
edge, experience and temperament he
has acquired throughout his distin-
guished career.

I would like to thank the chairman
of the Senate Judiciary Committee,
Senator LEAHY, and ranking member
HATCH for the expeditious manner in
which they handled Mr. Riley’s nomi-
nation.

Bill Riley received his undergraduate
degree from the university of Nebraska
in 1969 and graduated with distinction
in 1972 from the university of nebraska
College of Law. Bill began his career by
clerking for the Honorable Donald P.
Lay on the Eighth Circuit Court of Ap-
peals. That’s right, the Eighth Circuit.
Who would have known that almost 30
years later Bill would be nominated to
the same court?
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Since 1973 Bill has practiced law with
the firm of Fitzgerald, Schorr,
Barmettler & Brennan of Omaha,
where he is now chair of the firm’s liti-
gation department. Bill has had a var-
ied trial practice including business
litigation, Federal securities law, U.S.
copyright, trademark and patent suits,
ERISA claims, corporate environ-
mental pollution claims and various
contract disputes.

Bill is board certified in civil trial
practice by the National Board of Trial
Advocacy, 1994, and an associate of the
American Board of Trial Advocates.
Bill is also a fellow of the American
College of Trial Lawyers, which, as you
know, is limited to 1 percent of lawyers
in each State and only lawyers with 15
years of trial experience. From 1992 to
1994 Bill also served as chair of the
Federal Practice Committee for the
U.S. District Court.

Bill has found time to not only rep-
resent his clients, but to share his time
and talents with other lawyers in Ne-
braska. Bill is a master attorney and
charter member of the Robert M. Spire
Inns of Court, which is a teaching orga-
nization for younger trial lawyers and
law students. He has also been Presi-
dent of the Omaha Bar Association, a
member of House of Delegates of the
Nebraska State Bar Association, and
past Chair of the Ethics Committee for
the Nebraska State Bar Association.
Over the years Bill has spoken at nu-
merous legal seminars and conferences
and his talents and time with other
lawyers have contributed to the im-
provement of our legal system.

In addition to his active trial prac-
tice, Bill also teaches Trial Practice as
an Adjunct Professor at Creighton Uni-
versity School of Law. He is married to
Norma J. Riley and has three children,
Brian, Kevin, and Erin.

Bill Riley is fully prepared for the
challenges that lay ahead for the
Eighth Circuit. He possesses the integ-
rity, experience, intellect, and tem-
perament to be an exceptional Federal
judge. I strongly recommend his con-
firmation.

Mr. HATCH. Mr. President, I am also
pleased that we will vote on a nominee
who is extremely well-qualified to
serve in the important positions of a
circuit judge.

The judicial nominee is William Jay
Riley, who has been nominated for the
Eighth Circuit Court of Appeals. Mr.
Riley graduated in 1972 from Nebraska
Law School, where he was Editor in
Chief of the Nebraska Law Review and
was Order of the Coif. After gradua-
tion, he served as a law clerk for the
court to which he has now been nomi-
nated before entering private practice.
Mr. Riley will be a fine addition to the
Eighth Circuit Court of Appeals.

I have examined the records of this
nominee, and I support him without
reservation. I urge all of my colleagues
to vote to confirm Mr. Riley.

Mr. LEAHY. Mr. President, I am
pleased to today to vote to confirm
William J. Riley of Nebraska to serve
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as a judge on the U.S. Court of Appeals
for the Eighth Circuit. Mr. Riley was
the subject of a nominations hearing
before the Judiciary Committee on
July 24th, which was the fourth of five
nominations hearings I have scheduled
since the Senate was allowed to reorga-
nize on June 5. Mr. Riley’s was the
fourth judicial nomination considered
by the Judiciary Committee since that
date, and the second nominee to a
Court of Appeals. The Judiciary Com-
mittee has considered and the Senate
confirmed three judicial nominees in
that period of time, and Mr. Riley will
be the fourth, before the August recess
begins.

William J. Riley, 54, is a native Ne-
braskan, and a graduate of the Univer-
sity of Nebraska and the University of
Nebraska Law School. Mr. Riley served
as a law clerk to the Honorable Donald
Lay of the U.S. Court of Appeals for
the Eighth Circuit, and went on to a
distinguished career with the Omaha
law firm of Fitzgerald, Schorr,
Barmettler & Brennan. Over the course
of his legal career he handled a variety
of types of cases, including insurance
defense, commercial litigation, and
plaintiffs’ personal injury, and his cli-
ents have ranged from individuals to
large corporations. He has extensive
litigation experience in both Federal
and State courts.

Mr. Riley has been active in bar ac-
tivities at the State and local level,
and in other professional associations.
He served as chair of the Nebraska
State Bar Ethics Committee from 1996-
1998, and in that capacity he was re-
sponsible for a mnon-discrimination
amendment to the Nebraska Code of
Professional Responsibility. He has
also been a member of the Nebraska
State Bar’s House of Delegates for the
last three years. He is on the Executive
Council of the Omaha Bar Association,
is its immediate past president, and in
the past served as its treasurer. He also
served as chair of the Federal Practice
Committee of the U.S. District Court
in Nebraska, and is active in the Amer-
ican College of Trial Lawyers and the
American Board of Trial Advocates.

I am always glad to see qualified
nominees who are supported by both
home-State Senators, and Mr. Riley is
such a nominee. In this case, both of
the Senators from Nebraska, CHUCK
HAGEL, a Republican, and BEN NELSON,
a Democrat, strongly supported his
nomination. Both contacted me to ask
that he be scheduled for a hearing, and
both came to his hearing and spoke
convincingly on his behalf.

Senator HAGEL told the Judiciary
Committee about Mr. Riley’s, ‘‘knowl-
edge, experience, and temperament,”’
and that he knows Mr. Riley, ‘“‘will be
an excellent addition to the Eighth Cir-
cuit and will serve with distinction.”

When Senator Ben Nelson introduced
Mr. Riley at his hearing, he too at-
tested to Mr. Riley’s credentials, and
underscored the nominee’s support
from both sides of the aisle, telling us
that “Mr. Riley exemplifies the kind of
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nominee that we would like to see put
forth for these very important judge-
ships. He is not only a qualified person
for this position, but he has earned
broad bipartisan support and respect in
Nebraska as well.”

I know that both Senator NELSON and
Senator HAGEL believe that this sort of
bipartisan support is a crucial compo-
nent of a successful nomination, and
they followed through by working to-
gether with the White House to find a
qualified candidate on whom they
could agree. I hope the process that
they undertook, like the one that re-
cently produced the two District Court
judges in Montana, demonstrates the
advantages to such an approach.

I hope it makes clear that when the
President works with Members of the
Senate from both parties on the selec-
tion of qualified, consensus candidates
to be judicial nominees, those nomina-
tions are likely to move more smooth-
ly through the confirmation process.

The question is, Will the Senate ad-
vise and consent to the nomination of
William J. Riley, of Nebraska, to be a
U.S. Circuit Judge for the Eighth Cir-
cuit? On this question, the yeas and
nays have been ordered, the clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. INOUYE) is nec-
essarily absent.

Mr. NICKLES. I announce that the
Senator from Tennessee (Mr. THOMP-
SON) is necessarily absent.

I further announce that the Senator
from New Mexico (Mr. DOMENICI) is ab-
sent because of a death in the family.

The PRESIDING OFFICER (Ms.
CANTWELL). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 270 Ex.]

YEAS—97
Akaka Durbin McCain
Allard Edwards McConnell
Allen Ensign Mikulski
Baucus Enzi Miller
Bayh Feingold Murkowski
Bennett Feinstein Murray
g}den glngerald Nelson (FL)
ingaman Tis
Bond Graham gféfﬁgs(NE)
Boxer Gramm
Reed
Breaux Grassley .
Brownback Gregg Reid
Bunning Hagel Roberts
Burns Harkin Rockefeller
Byrd Hatch Santorum
Campbell Helms Sarbanes
Cantwell Hollings Schumer
Carnahan Hutchinson Sessions
Carper Hutchison Shelby
Chafee Inhofe Smith (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Congad Kohl Stevens
Corzine Kyl Thomas
Craig Landrieu Thurmond
Crapo Leahy Torricelli
Daschle Levin Orrice
Dayton Lieberman Voinovich
DeWine Lincoln Warner
Dodd Lott Wellstone
Dorgan Lugar Wyden
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NOT VOTING—3

Inouye

The nomination was confirmed.

Mr. LEAHY. I move to reconsider the
vote.

Mrs. BOXER. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

NOMINATION OF SARAH V. HART TO BE
DIRECTOR, NATIONAL INSTITUTE OF JUSTICE
Mr. LEAHY. Madam President, I am

pleased to vote today to confirm Sarah
V. Hart to be the Director of the Na-
tional Institute of Justice, the research
and development agency of the Depart-
ment of Justice.

For the last 6 years, Ms. Hart has
served as Chief Counsel of the Pennsyl-
vania Department of Corrections, and
before that as an Assistant District At-
torney in Philadelphia for many years.

And it is not only her resume, but
the strong support of former District
Attorney from Philadelphia, my good
friend Senator SPECTER, that makes it
easy for me to vote to confirm Ms.
Hart.

I hope that, once confirmed, Ms. Hart
will take her stewardship of the Na-
tional Institute of Justice seriously.
The NI1J is tasked with undertaking ob-
jective, independent, non-partisan re-
search on crime and justice issues. In
order to do that it is crucial that NIJ
remain independent from the political
aims of the administration and the
Justice Department, and remain com-
mitted to publishing its research no
matter what the results.

Ms. Hart assured us, both at her
hearing before the Judiciary Com-
mittee, and in answer to written ques-
tions submitted to her, that she under-
stands this, and I look forward to see-
ing the results of the research con-
ducted by NIJ under her supervision. In
particular, I look forward to seeing the
NIJ study on the role of racial bias in
the federal death penalty carried out in
a way that is true to its original in-
tent, and not in a way that presumes
before it even begins that racial bias is
not a problem. And, again, at her hear-
ing, and in writing afterwards, Ms.
Hart assured us that would be the case.

Because of those answers, and, as 1
said, because of Senator SPECTER’S sup-
port, I am pleased to be able to vote to
confirm Sarah Hart.

Mr. HATCH. Madam President, Sarah
Hart is an outstanding choice to be Di-
rector of the National Institute of Jus-
tice. She is an accomplished litigator
who understands criminal justice
issues. As a prosecutor in Philadelphia
for 7 years, she assembled an impres-
sive record of trial victories. And her
subsequent experience litigating con-
sent decrees made her an expert in
issues related to the administration of
criminal justice systems. Throughout
her career, Ms. Hart has focused on the
rights of victims of crime. I am pleased
to support Ms. Hart’s nomination, and
I urge my colleagues to vote in favor of
her confirmation.

Domenici Thompson
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Mr. LEAHY. Madam President, are
these 10-minute rollcall votes?

The PRESIDING OFFICER. The Sen-
ator is correct.

The question is, Will the Senate ad-
vise and consent to the nomination of
Sarah V. Hart, of Pennsylvania, to be
Director of the National Institute of
Justice? On this question, the yeas and
nays have been ordered, and the clerk
will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. INOUYE) is nec-
essarily absent.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1CcI) is absent because of a death in the
family.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 271 Ex.]

YEAS—98

Akaka Durbin McCain
Allard Edwards McConnell
Allen Ensign Mikulski
Baucus Enzi Miller
Bayh Feingold Murkowski
Bennett Feinstein Murray
B?den Fingerald Nelson (FL)
Bingaman Frist Nelson (NE)
Bond Graham Nickles
Boxer Gramm Reed
Breaux Grassley Reid
Brownback Gregg
Bunning Hagel Roberts

. Rockefeller
Burns Harkin Santorum
Byrd Hatch Sarbanes
Campbell Helms
Cantwell Hollings Schumer
Carnahan Hutchinson Sessions
Carper Hutchison She}by
Chafee Inhofe Sm%th (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Stevens
Corzine Kyl Thomas
Craig Landrieu Thompson
Crapo Leahy Thurmond
Daschle Levin Torricelli
Dayton Lieberman Voinovich
DeWine Lincoln Warner
Dodd Lott Wellstone
Dorgan Lugar Wyden

NOT VOTING—2

Domenici Inouye

The nomination was confirmed.

Mr. LEAHY. Madam President, I
move to reconsider the vote.

Mr. BROWNBACK. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

ROBERT S. MUELLER, III, TO BE DIRECTOR OF

THE FEDERAL BUREAU OF INVESTIGATION

Mr. LEAHY. Madam President, I
have moved swiftly in the Judiciary
Committee to consider and move for-
ward the nomination of Robert S.
Mueller, III, to be Director of the Fed-
eral Bureau of Investigation. His nomi-
nation was sent to the Senate on July
18 but his paperwork was not com-
pleted until July 24. Less than one
week later, we held 2 days of hearings,
on July 30 and 31, and made sure that
the committee considered his nomina-
tion the same week, on August 2, in
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order to ensure committee and Senate
consideration of this important nomi-
nation before the August recess. The
committee unanimously and favorably
reported this nomination. I thank the
Democratic and Republican members
of the committee for their cooperation
and attention in allowing this nomina-
tion to move forward on an expedited
basis.

Mr. Mueller has had an outstanding
career in law enforcement, serving as a
Federal prosecutor in three different
United States Attorneys’ Offices and in
Main Justice under both Republican
and Democratic administrations. As he
testified at his confirmation hearing,
he has ‘‘either personally prosecuted or
supervised the prosecution of just
about every type of Federal Criminal
offense, including homicide, drug traf-
ficking, organized crime, cyber crime,
major frauds, civil rights and environ-
mental crime.”

Mr. Mueller was the only witness at
his hearings. The committee did not
call other witnesses we are in the
midst of intensive and ongoing FBI
oversight hearings. These FBI over-
sight hearings were an integral part of
the committee’s preparation to con-
sider the nomination of a new FBI Di-
rector, and Mr. Mueller’s opening
statement at his confirmation hearings
specifically addressed significant issues
raised in the prior hearings.

At the oversight hearing on June 20,
2001, the committee examined both
outside oversight mechanisms and
methods to restore confidence in the
FBI. Witnesses included former Sen-
ator John C. Danforth, who inves-
tigated the events at Waco as Special
Counsel to the Attorney General; the
Honorable William H. Webster, former
FBI and CIA Director, currently head-
ing a review of FBI security in the
aftermath of the Hanssen espionage
case; Glenn A. Fine, current Inspector
General of the Department of Justice;
Michael R. Bromwich, former Inspector
General of the Department of Justice;
and Norman J. Rabkin, Managing Di-
rector, Tax Administration and Justice
Issues, General Accounting Office.

At the oversight hearing on July 18,
2001, the committee considered the re-
form of FBI management with views
from inside and outside the FBI. Wit-
nesses included Raymond W. Kelly,
former New York City Police Commis-
sioner and Commissioner of the U.S.
Customs Service; Bob E. Dies, FBI As-
sistant Director for Information Re-
sources; Kenneth H. Senser, Acting FBI
Deputy Assistant Director for Security
Programs and Countermeasures; John
E. Roberts, Unit Chief, FBI Office of
Professional Responsibility; John Wer-
ner, former Supervisory Special Agent,
FBI Office of Professional Responsi-
bility; Frank L. Perry, Supervisory
Senior Resident Agent, Raleigh, North
Carolina, and former head of the Office
of Law Enforcement Ethics at the FBI



August 2, 2001

Academy; and Patrick J. Kiernan, Su-
pervisory Special Agent in the Law En-
forcement Ethics Unit at the FBI
Academy.

This nomination comes at a crucial
juncture for the FBI. Mr. Mueller ac-
knowledged at his confirmation hear-
ing ‘“‘that the Bureau’s remarkable leg-
acy of service and accomplishment has
been tarnished by some serious and
highly publicized problems in recent
years. Waco, Ruby Ridge, the FBI lab,
Wen Ho Lee, Robert Hanssen and the
McVeigh documents—these familiar
names and events remind us all that
the FBI is far from perfect and that the
next director faces significant manage-
ment and administrative challenges.”
Mr. Mueller reminded us ‘‘that these
problems do not tell the whole story of
the FBI in recent years.”” He correctly
observed that the FBI has had ‘‘aston-
ishing success during the same period”
and that ‘‘the men and women of the
FBI have continued, throughout this
period of controversy, to do an out-
standing  job.” Nevertheless, Mr.
Mueller recognized that ‘‘highly pub-
licized problems have, indeed, shaken
the public’s trust in the FBI.”” The Ju-
diciary Committee aims to forge a con-
structive partnership with Mr. Mueller
to get the FBI back on track. Congress
sometimes has followed a hands-off ap-
proach about the FBI. Until the Bu-
reau’s problems are solved, we will
need a hands-on approach for awhile.

The rights of all Americans are at
stake in the selection of an FBI Direc-
tor. The FBI has extraordinary power
to affect the lives of ordinary Ameri-
cans. By properly using its extraor-
dinary investigative powers, the FBI
can protect the security of us all by
combating sophisticated crime, ter-
rorism, and espionage. But unchecked,
these same powers can undermine our
civil liberties, such as freedom of
speech and of association, and the right
to privacy. By leaking information, the
FBI can destroy the lives and reputa-
tions of people who have not been
charged or had a trial. Worse, such
leaking can be used for political in-
timidation and coercion. By respecting
constitutional safeguards for criminal
suspects, the FBI can help ensure that
persons accused of Federal crimes re-
ceive a fair trial and that justice is
served. Our paramount standard for
evaluating a new Director is his dem-
onstrated adherence to the Constitu-
tion as the bulwark of liberty and the
rule of law. This is necessary to assure
the American people that the FBI will
exercise its power effectively and fair-
ly.
Throughout is career and in his testi-
mony at his confirmation hearing, Mr.
Mueller has showed his commitment to
these principles. He testified, ‘I care
deeply about the rule of law. In a free
society a central responsibility of gov-
ernment. I believe, is to protect its
citizens from criminal harm within the
framework of the Constitution.” He
stressed that ‘‘the FBI is vital to the
preservation of our civil order and our
civil rights.”
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This was the sixth time the Judiciary
Committee has held confirmation hear-
ings for an FBI Director since 1973,
when the first nomination was made
under the 1968 law requiring Presi-
dential appointment and Senate con-
firmation of the FBI Director.

That first nomination hearings,
along with enactment in 1976 of the 10-
yvear term for the Director, were con-
ducted against the backdrop of Water-
gate. The nominee then was L. Patrick
Gray, an Assistant Attorney General
who became Acting Director after the
death of J. Edgar Hoover in 1972. Gray
held that position when the Watergate
break-in and cover-up occurred. At the
time of his confirmation hearings in
early 1973, very little of the scandal
was known beyond the reporting of the
Washington Post. Patrick Gray had
met with the President’s Counsel John
Dean, so this committee prepared to
subpoena Dean and expected strong re-
sistance in the name of Executive
privilege. Other events then took over,
the Gray nomination was withdrawn,
and he later admitted personally de-
stroying evidence. Those were dark
days for the Bureau.

Lost confidence in the FBI is not just a
PR problem. The challenges facing the
next FBI Director are different from
the issues of abuse of power three dec-
ades ago but are just as tough. The
American public has lost some con-
fidence in the Bureau. This is not just
a PR problem. This erosion of public
trust threatens the FBI's ability to
perform its mission. Citizens who mis-
trust the FBI will be less likely to
come forward and report information
about criminal activity. Judges and ju-
rors will be less likely to believe the
testimony of FBI witnesses. Even inno-
cent or minor mistakes by the FBI in
future cases may be perceived in a sin-
ister light that is not warranted. Since
FBI agents perform forensic and other
critical work for many law enforce-
ment agencies on the Federal, State
and local levels, the repercussions of
this decline in public confidence in the
FBI has rippled far beyond Federal
criminal cases.

In his confirmation testimony, Mr.
Mueller took special note of the impact
within the FBI: “The shaken trust, in
turn, inevitably affects the morale of
the men and women who serve at the
Bureau.” He pledged to ‘make it my
highest priority to restore the public’s
confidence in the FBI, to re-earn the
faith and trust of the American peo-
ple.”

Constructive oversight is necessary. For
too long, the Congress has taken a
hands-off approach to the FBI. Prob-
lems have been allowed to fester. The
Congress has a duty to the American
people to conduct systematic and ongo-
ing oversight of the FBI to ensure it
meets the highest standards of profes-
sionalism, competence, and adherence
to the law. Constructive, bipartisan
oversight of the FBI can greatly im-
prove its effectiveness. While reviews
by Inspectors General and other out-

S8681

side experts are important—the ulti-
mate test is accountability to the peo-
ple through the Congress.

Three principles guide the Judiciary
Committee’s oversight of the FBI.
First, our task is to rebuild confidence
in the FBI as a vital national asset, not
to tear it down.

Second, when we look at mistakes,
we do so as an essential first step to
find and fix their cause. The purpose is
not to detract from the outstanding
work of the dedicated professional men
and women of the FBI who go to work
every day to keep this nation safe.
Highly publicized mistakes have cre-
ated an impression that the Bureau is
unmanageable, unaccountable and un-
reliable. Unfortunately, these mistakes
detract from the outstanding perform-
ance of FBI Special Agents and other
employees who handle the most com-
plex criminal, terrorist, and counter-
intelligence cases day in and day out.
Only by fixing those problems, and con-
tinuously improving the organization,
will the tremendous work done by so
many agents and employees get the
full credit it deserves.

Finally, our efforts will be to reach
bipartisan solutions that make the FBI
better able to fulfill the weighty mis-
sion we demand of it. Working with the
new Director and the Attorney Gen-
eral, I am convinced we can achieve
these goals.

Several Members discussed with the
nominee his views on providing infor-
mation to Congress. In response to
Senator Schumer’s concern about a re-
quest he had made for documents from
the FBI on a policy issue regarding
records of gun sales, Mr. Mueller said:

I do believe that the Bureau should do ev-
erything possible to accommodate the re-
quests of Congress. If there are documents
that relate to the policy, that are generated
by the FBI, then I believe the Department of
Justice and the FBI should do everything
possible to accommodate the request of Con-
gress, consistent with its law enforcement
responsibilities.

Mr. Mueller repeated this assurance
when Senator Specter cited a number
of problems in getting FBI documents
over the years. Mr. Mueller stated, “‘I
absolutely agree that Congress is enti-
tled to oversight of the ongoing respon-
sibilities of the FBI and the Depart-
ment of Justice.” He added that ‘it is
incumbent upon the FBI and the De-
partment of Justice to attempt to ac-
commodate every request from Con-
gress swiftly and, where it cannot ac-
commodate or believes that there are
confidential issues that have to be
raised, to bring to your attention and
articulate with some specificity, not
just the fact that there’s an ongoing
investigation, not just the fact that
there’s an ongoing or an upcoming
trial, but with specificity why pro-
ducing the documents would interfere
with either that trial or for some other
reason or we believed covered by some
issue of confidentiality.”

Mr. Mueller cited two cases, BCCI
and BNL, when he was head of the Jus-
tice Department’s Criminal Division
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where an accommodation was reached
to provide information to Congress on
pending cases. He said he ‘“‘would ex-
pect that we would always have that
ability to accomplish the accommoda-
tion that is necessary for Congress to
discharge its responsibilities in over-
sight.” Questioned further, Mr. Mueller
said ‘‘congressional oversight is appro-
priate, even if there is a pending pros-
ecution or investigation’ and ‘‘it is in-
cumbent upon us to attempt to accom-
modate the necessity of the oversight
committee to have the information it
needs.”” He went on to say there may be
‘““the assertion of executive privilege”’
and ‘‘where there is a clash or disagree-
ment between the executive and the
legislative, I believe the courts are the
final arbiters.”

Senator GRASSLEY expressed concern
about a deliberate pattern of denying,
delaying or simply not complying with
legitimate requests and asked the
nominee how he would change the Bu-
reau’s penchant for denying legitimate
access to documents and witnesses. Mr.
Mueller replied that if there is an in-
vestigation by a committee of Con-
gress, he would ‘‘expect to have some-
body responsible for assuring that we
are responsive on that particular
issue” and, where ‘‘some confidential
interests’” are implicated, ‘‘to state
honestly and directly to the committee
what should be done to accommodate
the committee’s request.” He would
like to ‘“‘foster a change in the percep-
tion so that you do have the feeling at
the end of the day that the FBI has
been responsive.”’

Accommodation, rather than ob-
struction, of congressional requests for
documents will be Mr. Mueller’s goal.
That is a positive promise.

Three core problems: The questions
being asked about the FBI are directed
at three interrelated issues: the Bu-
reau’s security and information tech-
nology problems, management prob-
lems, and insular ‘‘culture.” The com-
mittee is in the midst of examining
each of these areas at oversight hear-
ings that began in June shortly after I
became chairman.

Serious security breakdowns and infor-
mation technology inadequacies: In the
national security field, our country de-
pends on FBI counterintelligence to
protect the most sensitive intelligence,
military, and diplomatic secrets from
foreign espionage. The espionage case
of Robert Hanssen demonstrates, how-
ever, that the FBI's own security and
the investigation of espionage in its
own ranks failed dramatically, with
enormous potential consequences.
What is more disturbing is how many
red flags the FBI apparently over-
looked during the many years that
Hanssen was a spy. The reviews by the
Inspector General and Judge Webster
will not be done for many months, but
testimony before the Committee in
July shed light on how this spy was
able to operate with impunity for so
long. We were told that there were no
less than 15 different areas of security
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at the FBI that were broken and need-
ed to be ‘‘bolstered, redesigned, or in
some cases established for the first
time.”

The committee intends to continue
its oversight work in this area, includ-
ing closed sessions with the Director
and other FBI officials to consider
classified aspects of FBI information
security.

One of the things Director Freeh did
after Hanssen’s arrest was to require
periodic security-screening polygraph
exams for FBI agents with access to
the most sensitive information. Re-
views are currently underway that
focus on the benefits and risks of the
polygraph as a security screening tool.
If the FBI needs wider use of polygraph
exams, there must be firm assurances
of consistency in their administration,
application and quality controls. In re-
sponse to a question from Senator
HATCH, Mr. Mueller said he is willing
to continue the requirement for poly-
graph exams for managers handling na-
tional security matters. He confirmed
that he had already completed that
polygraph exam. He stated his belief
that ‘“you don’t ask people to do that
which you’re unwilling to do yourself.”

The FBI needs to fully join the 21st
century. This is the information age,
but the FBI's information technology
is obsolete. The committee has been
told that the FBI's computer systems
have not been updated for over 6 years;
that more than 13,000 desktop com-
puters are so old they cannot run on
today’s basic software; that the major-
ity of the smaller FBI field offices have
internal networks that work more
slowly than the Internet connections
many of us have at home; and that the
investigative databases are so old that
FBI agents are unable to store photo-
graphs, graphical or tabular data on
them.

Hard-working, dedicated FBI agents
trying to fight crime across the coun-
try deserve better, and they should
have the computer and network tools
that most businesses take for granted
and many Americans enjoy at home.

To the credit of former FBI Director
Louis Freeh, in the last year of his ten-
ure, he reached outside the Bureau for
fresh management perspectives and ex-
pert advice. He recruited two new sen-
ior FBI officials, who were not career
agents but were brought into the FBI
from IBM and the CIA to develop plans
for addressing the Bureau’s security
and information technology problems.
The Director should continue to look
for the best advice from outside the
Bureau, while at the same time identi-
fying leaders within the Bureau who
are committed to necessary reforms. In
the months ahead the committee will
watch closely to see if the Director
backs up the proponents of reform
when they face opposition from Bureau
officials wedded to the status quo.

At his confirmation hearings Mr.
Mueller placed great emphasis on the
need ‘‘to upgrade the information sys-
tems and to upgrade the systems and
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procedures to integrate modern tech-
nology. Every FBI manager, indeed,
every agent needs to be computer lit-
erate, not a computer programmer, but
aware of what computers can and can-
not do to assist them with their jobs.”

When asked by Senator DEWINE how
quickly he would be able to fully im-
plement the FBI’s information tech-
nology plan, Mr. Mueller said the Bu-
reau has ‘‘a 3-year technology update
plan called Trilogy, and the goods news
about that is that it’s laying the foun-
dation, whether it be the networks or
the software, the hardware, the user
interfaces for bringing the FBI agent
into the modern era.” He added that
the ‘‘not-so-good news is that once we
have that structure in place, there’s a
lot more to do.” Mr. Mueller cited in
particular ‘‘the storage and each re-
trieval of documents, of imaging docu-
ments when they come in immediately
so that you have ultimately what is re-
ferred to in the private sector as a
paperless office.”’

The security and information tech-
nology problems facing the FBI are not
problems of money. The Congress has
poured money into the FBI. They are
management problems and they can no
longer be ignored. Mr. Mueller has seen
the FBI up close for many years—as
Acting Deputy Attorney General, as
Assistant Attorney General, and in
three United States Attorneys’ offices.
The committee wanted to know what
management objectives he would bring
to the job, based on his past experi-
ence, and what other resources he
would draw on to bring about needed
changes.

Mr. Mueller spelled out his overall
“management priorities’ in his open-
ing statement to the committee: “Un-
derlying these priorities is my belief
that the core asset of the FBI is its em-
ployees. I am committed to providing
the leadership, and management, and
energy necessary to enable these tal-
ented and dedicated people to do their
jobs as effectively as possible.” His
first priority will be ‘‘to recruit, en-
courage, and select the highest quality
leadership” resulting in ‘‘a manage-
ment team that reflects the diversity
of our society.” Second to ‘‘review
carefully management structures and
systems’ with special concern ‘‘about
the span of control, the degree of de-
centralization, and whether respon-
sibilities are clearly defined.”’” Third is
to rebuild the information infrastruc-
ture, as discussed earlier. Fourth is for
the FBI ‘“‘to review continuously its
priorities and its allocation of re-
sources” in order to ‘‘anticipate the
challenges the Bureau will be facing 10
and 20 years into the future and pre-
pare now to meet those challenges.”
Fifth is to ‘‘develop the respect and
confidence of those with whom it inter-
sects, including other law enforcement
agencies, both domestic and inter-
national, and Congress.”’

Mr. Mueller added that he would
“move quickly on administrative and
management changes.” Personnel
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changes would be made first. Changes
in structure and span of control would
take more time, with input from a
management consultant study commis-
sioned by the Attorney General, other
pending reviews, and ideas from other
executives who rule large organiza-
tions.

The management structure at the
FBI may simply have become too un-
wieldy. when the Bureau was smaller,
its headquarters could reasonably at-
tempt to keep track of the activities in
its field offices. In recent years, how-
ever, the Bureau has grown tremen-
dously with 56 field offices, plus 44
overseas legal attaches. It may not be
possible for headquarters to effectively
monitor field activities. The belated
production of documents in Oklahoma
City bombing case happened despite 16
separate orders from headquarters for
pretrial production of those docu-
ments. Similar problems arose in the
Wen Ho Lee case, where a field office
disregarded instructions from head-
quarters. At the FBI oversight hear-
ings Former New York Police Commis-
sioner and Customs Commissioner Ray
Kelly testified that a regional struc-
ture makes a large law enforcement or-
ganization more manageable.

At the confirmation hearings I asked
Mr. Mueller whether this is something
that would be considered. He replied,
“Absolutely,” and said he ‘‘did read
Commissioner Kelly’s testimony with
some interest.”” He added, “I would
look at that proposal with a view to
whether it goes toward affording appro-
priate span of control.”” He went on to
stress the need ‘‘to have the techno-
logical infrastructure be such that I
would be able to review, as would the
intermediate managers, review the
work on critical cases or critical class-
es of cases by turning on your com-
puter and using the mouse to click on
a series of cases to see what has been
done the last 3 days, what you expect
to be done in the next 30 days.”

Senator KOHL asked if it was realistic
to expect big changes quickly, given
the size of the FBI with more than
27,000 employees and a budget of more
than $3.5 billion. Mr. Mueller replied,
“I do think that one can relatively
quickly, over several weeks/months,
learn the institution and learn the peo-
ple, learn what are the largest prob-
lems, whether it is span of control,
what are the larger personnel problems
and in a relatively short time. And I
don’t want to specify any particular
time, but certainly within months
start to make substantial changes.”” He
added that making ‘‘the most critical
decisions” about positions of leader-
ship ‘‘is not an extraordinarily time-
consuming undertaking.”” Changing the
organizational structure and the span
of control “will take longer time than
perhaps making some personnel
changes.”

I asked the nominee what manage-
ment problems caused the FBI's failure
to produce documents in the McVeigh
case. Mr. Mueller cited two contrib-
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uting factors. One was ‘‘the lack of an
infrastructure to have all documents
coded and readily available’ in a case
with ‘“‘a huge volume of documents
spread across any number of offices in
this country and internationally.” Sec-
ond was ‘‘accountability” and ‘‘over-
lapping areas of responsibility in var-
ious areas of the FBI” which make it
“very difficult to have account-
ability.” There was ‘‘perhaps a failure
of accountability down to the lowest
levels.” Mr. Mueller said he would ad-
dress this issue: ‘It has been my prac-
tice in the past to identify areas of re-
sponsibility, put somebody in charge of
that area of responsibility and hold
that individual accountable for dis-
charging that responsibility. And I
want to make certain that where that
is done within the Bureau, there is
clear accountability.”

I also asked Mr. Mueller to discuss
the time of his own reporting to the
Attorney general on the document pro-
duction problem in the McVeigh case.
He testified: ‘“‘Turning to the issue of
the time line, upon hearing about the
issue, I heard about it I believe on a
Wednesday afternoon. On that Friday,
the decision was made to put over the
execution of Mr. McVeigh. When I
heard about it on a Wednesday after-
noon, the initial response, and I believe
I talked to the prosecutor that night or
the following morning, the initial
thrust of what I was concerned about is
to make certain that defense counsel
were aware of this immediately so that
defense counsel could make its or their
own interpretation of whether these
documents contained any Brady or ex-
culpatory information.”

Mr. Mueller also testified:

I was not aware, I don’t believe, at the out-
set the extent of the commitment to turn
over documents until the following morning.
And I actually had brief discussions with Mr.
Ashcroft’s staff on Wednesday afternoon, I
think it was, about it, but I did not have an
opportunity to fully brief the Attorney Gen-
eral until the following day, at which point
I did have an opportunity to brief him more
expansively that the fact that I had men-
tioned previously to his staff, that there was
an issue. And, thereafter, the discussions en-
sured as to what was the appropriate re-
sponse we would take to the fact that these
documents had come to our attention.

Both Senator FEINGOLD and Senator
SESSIONS raised concerns about the
FBI’s failure to provide information to
prosecutors in the 1963 Birmingham
bombing case. Mr. Mueller testified
that he shared this concern. In cases
“involving national security informa-
tion that may bear on a particular
prosecution,” there may be ‘‘valid rea-
sons for keeping certain of the infor-
mation from the prosecutors that go
into court,” but mechanisms exist ‘“‘to
assure that there is no Brady informa-
tion, exculpatory information that
should be given to the defense.” He
added that the day-to-day problem of
FBI inability to produce documents
quickly ‘‘is attributable in part to its
antiquated filing system.” He said his
objective is to have an FBI system to
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image documents into a database to
make them ‘‘immediately accessible so
that you do not have the problem such
as you saw with he prosecution of the
McVeigh documents.”

Mr. Mueller expressed his willingness
to reach out to experts wherever they
may be found, including in and outside
the FBI to address management and in-
frastructure problems. He stated that
he has ‘‘reached out, and will continue
to reach out” to ‘‘persons who have
been in the Bureau previously’” and
‘“‘persons in large corporations, CEOs,
who have run successful corporations
to try to identify those management
structures that worked well and would
work best at the FBI.”” He also is
“looking forward to receiving the re-
port of the consulting firm that is
charged with looking at the FBI from
top to bottom.”” Mr. Mueller added that
he ‘“‘would welcome the insight from
any other individuals, assuming it is a
combination of individuals with experi-
ence in management and private indus-
try, law enforcement, and other walks
of life.

With regard to FBI personnel man-
agement, Mr. Mueller agreed that pro-
motion of diversity within the FBI to
ensure that the FBI employment level
is reflective of America is a priority.
The FBI should be more sensitive to re-
cruiting and training minorities. In ad-
dition, Mr. Mueller acknowledged in
response to questions from Senator
DURBIN that ‘‘racial profiling is abhor-
rent to the Constitution, it is abhor-
rent in any way, shape or form. And I
would make certain that from the first
day an FBI agent sets foot in the acad-
emy in Quantico that that refrain is re-
peated as part of the training, and as
one goes through the ranks, continuous
retraining, and focus on the fact that
the FBI, in order to be the preeminent
law enforcement organization in the
country if not in the world, has to have
an unblemished record with regard to
addressing and strongly attacking any
indication of racial profiling.”’

It is especially important to under-
stand how the nominee views the FBI
Director’s relationship with the Attor-
ney General in the overall management
structure at the Department of Jus-
tice. Too often in the past Directors
have had the final word on manage-
ment of the Bureau. Of course, there
are legitimate concerns about political
interference with investigations, as
Watergate demonstrated. The FBI Di-
rector is not, however, unique in hav-
ing to resist with interference. Both
the FBI Director and the Attorney
General have that duty, and they
should work together to ensure the in-
tegrity of both investigations and pros-
ecutions. The FBI Director should be
part of the Justice Department’s lead-
ership team.

I asked Mr. Mueller under oath at his
confirmation hearing to give his com-
mitment that if he were ever pressured
politically by the Republications or the
Democrats to affect an investigation,
that he would resist that pressure with
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all his might. Mr. Mueller replied, ‘“‘Ab-
solutely.”

I questioned the nominee on how he
sees the FBI Director’s relationship
with the current and subsequent Attor-
neys General, since he may work with
more than one Attorney General over
his 10-year term. Mr. Mueller testified:

This is the most difficult issue I think that
a director of the FBI has to address, in that
the FBI has its ultimate responsibility to
the American people to be independent, to
pursue its investigations without any favor
to one political party or the other or to any
particular individual, no matter how power-
ful that individual should be. And on a day-
to-day basis, on the other hand, I do believe
that, absent extraordinary circumstances,
the Director of the FBI, and the FBI, is a
component of * * * the Department of Jus-
tice, reporting to the Attorney General. And
there should be a close relationship on, for
instance, policy matters, and there is a re-
quirement in almost every matter that the
Attorney General be apprised of that. And,
again, I report, in essence, to the Attorney
General and then to the President.

There may be circumstances—there have
been in history—where it is important for
the FBI and the Director of the FBI to put
* * * the interests of the people above that
reporting structure. And I hope that I do not
have occasion to meet such a situation, but
there is the possibility, perhaps even the
probability, that I will. If there is an occa-
sion where I believe that for reasons of polit-
ical influence or the influence of the power-
ful that the Bureau is asked to do something
that is inappropriate, wrong under the Con-
stitution, that under those circumstances I
have an obligation to find a way to address
that. It may be going elsewhere in the ad-
ministration. It may be going to Congress. It
may be going to the American people. I don’t
know what the exact answer is. But I hope I
do not have to face that situation because it
will be the hardest decision that, should I be
confirmed as Director, would have to make.

I consider this answer to be a model
for all Mr. Mueller’s successors as FBI
Director.

Senator SPECTER and Senator SES-
SIONS asked the nominee what he would
do if he had information that the At-
torney General was taking an improper
law enforcement action for political
reasons. Mr. Mueller replied that he
would ‘‘go to the Attorney General
first before I made perhaps a disclosure
to Congress.”” He would also ‘‘explore
other alternatives or a variety of alter-
natives in order to make certain that
justice was done.” Questioned further
on the second day of the hearing, Mr.
Mueller said that ‘‘if it was a matter of
substantial consequence’ and he ‘‘was
turned down by the Attorney General,
I would think I'd have an obligation to
inform the Senate of that, and produce
those documents.”’

In the discussion of this issue, ref-
erence was made to a memorandum
from FBI Deputy Director Esposito to
FBI Director Freeh, dated December 9,
1996. In that memorandum  Mr.
Esposito said Lee Radek, chief of the
Justice Department’s Public Integrity
Section, had made a comment to Direc-
tor Freeh. According to the Esposito
memorandum, Mr. Radek had com-
mented that there was a lot of ‘“‘pres-
sure’” on him regarding a case before
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the ‘‘Attorney General’s job might
hang in the balance.”” The accuracy of
this memorandum has been seriously
questioned. At a Subcommittee hear-
ing on May 24, 2000, Mr. Radek testified
that he felt pressure from the Attorney
General to do a good job, but that
there was no connection in his mind
between any such pressure and whether
or not the Attorney General would con-
tinue in her job as Attorney General
during the second Clinton Administra-
tion. Mr. Esposito’s second-hand ac-
count has not been corroborated. This
episode should be a warning of the risk
that lower level officials may seek to
sabotage political appointees. The use
of this memorandum as a straw man
for questioning the nominee should not
imply agreement by other Members to
its credibility.

The nominee was also asked to con-
sider the possibility that he and the
Attorney General might decide to
withhold information on national secu-
rity matters from a President if the
President were the target of a criminal
investigation. In response to a question
from Senator SPECTER, Mr. Mueller
stated, ‘‘There may be an occasion
where it’s possible, yes.”” Mr. Mueller
also explained that, if disclosing ‘‘in-
formation to a target would hamper or
undercut the investigation,” he would
expect ‘‘that any decision as to wheth-
er or not that information should be
disclosed to the target would be made
in conjunction with the Attorney Gen-
eral. But the decision may well be that
that information should not be dis-
closed.” Mr. Mueller went on to state,
“If it is national security information,
on the other hand, that bears upon the
security of the United States, I think
we have an obligation to assure that
anything within those materials that
bears on the national security finds its
place in the national security struc-
ture.”

I am troubled by an apparent incon-
sistency in this response, because the
President bears full and ultimate re-
sponsibility for the national security
structure and all the diplomatic, mili-
tary, intelligence, and other actions
necessary to protect the nation’s secu-
rity. An FBI Director must find a way
to accommodate the legitimate needs
of the President to exercise his con-
stitutional responsibilities for national
security, just as it accommodates the
needs of the Congress to exercise its
oversight responsibilities.

The FBI ‘‘culture’” needs an over-
haul. The committee is receiving testi-
mony in our oversight hearings show-
ing that, too often, the independence
that is part of the FBI’s culture has
crossed the line into arrogance. Sen-
ator Danforth expressed concern to
this committee about entrenched ex-
ecutives at the FBI who have created a
closed and insular culture resistant to
disclosure of mistakes and to reforms.
His concern was echoed in testimony
the committee heard from experienced
FBI Special agents, who told us of a
“club” mentality among some Bureau
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executives who resist criticism or
change that threatens their careers.
Senator Danforth recommended that
the new director should be prepared to
clean house to the extent necessary to
implement needed changes.

If there is one message that a new Di-
rector should get from recent prob-
lems, it is that FBI executives need to
be more willing to admit their mis-
takes. Too often their response is to
protect the Bureau from embarrass-
ment or shield self-serving executives
from criticism and needed change. As
Senator Danforth testified, the FBI
helped fan the flames of conspiracy
theories at Waco by covering up evi-
dence that it used pyrotechnic rounds,
even though they had nothing to do
with starting the fire. The present FBI
culture makes it easier to cover up
rather than admit a mistake. A new
Director must understand that this
type of conduct risks a far greater cost
in the lost of public confidence, as
compared with admitting mistakes
when they occur.

Let me cite one example that oc-
curred just a week ago. In its recent
weekly newsletter for FBI employees,
the FBI reported on the Judiciary
Committee’s July 18 hearing. But the
newsletter reported on the Testimony
of the two senior FBI agents, who told
us about what they were doing to fix
the security and information tech-
nology problems at the FBI. Their tes-
timony was also the only testimony
posted on the FBI website. Yet, the tes-
timony of the four other FBI agents
who testified about problems of a dou-
ble standard in adjudicating discipline
and about retaliation within the FBI
was ignored—not mentioned in the
newsletter nor posted on the Website.
Ignoring the testimony will not make
it disappear. This kind of attitude
makes it much harder to make the
changes that need to be made. If the
FBI tries to suppress information that
things have gone wrong, it will never
get them fixed.

When I asked Mr. Mueller at his con-
firmation hearings about this news-
letter, he stated ‘‘that it is important
that everybody in the Bureau look at
both the good and the bad in order to
address it.” After my remarks at the
nomination hearings, FBI Head-
quarters decided to send the testimony
of the four other FBI agents to the
field offices. That was the right deci-
sion.

In his opening statement, Mr.
Mueller discussed the broader concerns
about the FBI's culture:

[Als we examine the mistakes of the past,
we must be resolved to respond quickly and
forthrightly to the mistakes of the future.
Three elements are critical to a proper re-
sponse: First, we must be willing to admit
immediately that a mistake has occurred.
This includes providing timely information
to the appropriate committees of Congress.
And for matters involving cases and courts,
immediately informing the court and defense
counsel as appropriate. Failure to admit
one’s mistakes contributes to the perception
of institutional arrogance.
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Second, those responsible for the mistake
must be held accountable. This does not
mean punishing employees for simple errors
in doing their jobs. Nobody is perfect, and we
want to encourage people to come forward
immediately when mistakes are made, but
we must hold people accountable, and we
cannot tolerate efforts to cover up problems
or to blame others for them. If confirmed, I
will be committed to inculcating a culture
which understands that we all make mis-
takes and that we must be forthright and
honest in admitting them and correcting
them as quickly as possible. We must tell the
truth and let the facts speak for themselves.
The truth is what we expect in our investiga-
tions of others, and the truth is what we
must demand of ourselves when we come
under scrutiny . . . .

And, third, every significant mistake must
be examined to determine whether broader
reform is necessary. We must learn from our
mistakes or we will be bound to repeat them.

I questioned Mr. Mueller about two
recent cases where mistakes have not
been rectified. Documents provided to
the Committee on the Justice Depart-
ment’s January 2001 decision on Ruby
Ridge discipline revealed that dis-
cipline given to some FBI agents in
January 1995 was incorrect. Another
example was a CIA officer who was ini-
tially suspected of espionage before the
FBI discovered that Hanssen was the
real culprit. The CIA officer was
cleared and allowed to return to his
work, but the FBI did not formally no-
tify him or his family that he is no
longer suspected of any wrongdoing.
Mr. Mueller agreed to look into these
matters.

In other questioning of the nominee,
Senator SESSIONS observed that there
has been a concern in the FBI that if
somebody made an honest error, the hi-
erarchy would be too hard on them. He
saw this as a factor in the lack of will-
ingness to come forward with and
admit an error. Mr. Mueller agreed and
said ‘‘the bedrock principle ought to be
to tell the truth ... the sooner the
better.”” Senator SPECTER asked Mr.
Mueller what his response would be
when an FBI official deliberately does
not correct a mistake in testimony to
Congress or deliberately does not dis-
close important information. He re-
plied that ‘‘absolutely anybody who
lies deserves the strongest sanction, up
to and including dismissal from the
FBIL.”

Another concern about the FBI cul-
ture is the Bureau’s treatment of local
law enforcement agencies. Senator
DEWINE asked how the nominee in-
tended to set the right tone for the FBI
in this area. Mr. Mueller replied that
one way would be ‘“‘outreach’ to ad-
dress any complaints such as stealing
an investigation. He also stressed that
‘““the FBI can and should allow others
to trumpet its successes.”” He stated,
“In my own mind, the praise that
makes the biggest difference is that
that comes from others with whom
you’ve worked. And my hope would be
that we could operate on that prin-
ciple.”

Senator GRASSLEY expressed concern
about a culture of arrogance at the
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FBI, exemplified by the practice of
holding press conferences in very high-
profile cases before the investigation is
complete. Mr. Mueller responded that
he is ‘‘not a great one for press con-
ferences” and that in cases where the
FBI assists local law enforcement I
would much rather have, at the conclu-
sion of an investigation, that the state
and locals stand at the podium, do the
press conference, and thank the FBI.”

Senator SPECTER, citing an unan-
swered letter he sent to Director Freeh
about leaks in the press regarding an
alleged investigation of Senator
TORRICELLI, asked what action the FBI
Director could take to preclude these
types of leaks. Mr. Mueller replied,
“Generally speaking . . . I abhor leaks.
They are detrimental to the mission of
the FBI. They are detrimental to most
particularly the individual who is the
subject of them. I think you set a
standard of very harsh treatment when
an investigation is conducted and
somebody is determined to have
leaked.” He pledged to ‘‘do everything
in my power to assure’’ that Justice
Department regulations on public
statements ‘‘are abided by and that
any breach of those regulations is
treated firmly.”” He also agreed ‘‘to de-
termine whether there is predication”
for an inquiry on the leaks regarding
Senator TORRICELLI and, if there is
predication, to ‘‘conduct an inquiry.”

To ensure full investigation of mis-
takes, I support the change made by
the Attorney General to give the Jus-
tice Department’s Inspector General
full authority over the FBI. The In-
spector General statute should be
amended to make this regulatory
change permanent. Witnesses at the
oversight hearings expressed concern
that the Inspector General will not get
the same cooperation from FBI per-
sonnel as a separate Inspector General
for the Bureau. The Director’s respon-
sibility includes ensuring that FBI per-
sonnel cooperate fully with the Inspec-
tor General. One former Justice De-
partment Inspector General testified
that, when his office sought FBI per-
sonnel to work on a review of FBI per-
formance, experienced Agents were re-
luctant to participate and declined to
have their names listed in the report.
Agents did not view this work as ‘‘ca-
reer-enhancing.”” A Director must
make clear that FBI executives should
reward—not discourage—participation
in Inspector General, and other over-
sight, investigations of Bureau per-
formance.

The committee has heard disturbing
testimony about retaliation against
FBI Agents who are tasked to inves-
tigate their colleagues or who discuss
issues with the Congress, either di-
rectly or through cooperation with the
General Accounting Office, which as-
sists in congressional oversight. It is
important that a new Director send a
clear message to FBI employees that
he will not tolerate retaliation against
agents who conduct internal investiga-
tions or who bring information about
wrongdoing to the Congress directly.
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In response to a question from Sen-
ator DURBIN about his proposal for a
separate FBI Inspector General, Mr.
Mueller noted the Attorney General’s
recent action and said he sees the In-
spector General from the Department
of Justice ‘‘working very closely with
the FBI Office of Professional Respon-
sibility to allocate responsibilities.”
He added, “If I were the Attorney Gen-
eral I might have some concern about a
separate Inspector General feeding the
perception that the FBI was a separate
institution accountable only to itself.
And I’'m not certain in my own mind
whether or not what the accountability
you seek cannot be discharged by an
Inspector General with appropriate
personnel in the Department of Jus-
tice, as opposed to establishing another
Inspector General in the FBI.”

Senator DURBIN asked what steps the
nominee would take to ensure that
there will be a healthy relationship
with an Inspector General in the man-
agement of the FBI. Mr. Mueller re-
plied that the FBI Director should
meet weekly or every other week ‘“‘with
the Inspector General to review the
cases, in the same way that the Attor-
ney General meets with the Inspector
General.”” Mr. Mueller also stated, ‘“To
the extent that the Inspector General
in the past was hampered by having to
go to the Attorney General and specifi-
cally requesting authority, that has
been removed.”

Internal investigations must also
lead to fair and just discipline. Here
the recent record is troubling. An in-
ternal FBI study that was released at
the Committee’s July hearing found a
double standard at work, with senior
FBI executives receiving a slap on the
wrist for the same kind of conduct that
would result in serious discipline for
lower level employees. The most vivid
example occurred when seven Senior
Executives submitted false travel
vouchers to they could fly to Wash-
ington for the retirement dinner of a
Deputy Director. They received only
letters of censure for a voucher fraud
offense that could cost an average
Agent his or her career. Two of them
actually received promotions and cash
awards. In another case, the argument
was asserted within the Justice De-
partment that the FBI Director may
not be disciplined because he is a Presi-
dential appointee and that, in any
event, the FBI Director should not be
disciplined for exercising poor judg-
ment. This argument conflicts with the
basic principle that all public officials
should be held equally accountable.

In his opening statement, Mr.
Mueller said it is ‘‘very important that
there be no double standards in ac-
countability. I know there have been
allegations that senior FBI officials
are sometimes treated more leniently
than more junior employees. Any such
double standard would be fundamen-
tally unfair and enormously destruc-
tive to employee morale. If anything,
senior FBI officials should be held to a
higher standard than other employees,
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for, after all, they should serve as an
example. I commit to this committee,
to the employees of the FBI, and to the
American people that there will be no
such double standard should I become
director of the FBI.”

In response to my questions, Mr.
Mueller put even greater emphasis on
appointing ‘‘leaders in the FBI who are
held to a higher standard’” because
they ‘‘serve as example for others in
the FBL.”

During the confirmation hearings,
Committee members raised issues re-
garding the scope and methods of FBI
investigations.

Senator FEINGOLD asked if the nomi-
nee was willing to consider requiring
FBI agents to record interviews elec-
tronically, a practice consistent with
the practice of many law enforcement
agencies around the country. Mr.
Mueller said that he would and that
the FBI no longer has a ‘‘hard and fast
rule’” against it. Interviews may be re-
corded with the approval of the Special
Agent in Charge. While working homi-
cides in the District of Columbia, Mr.
Mueller saw ‘‘the advantage of the use
of recording interviews.” However,
given the thousands of FBI interviews
conducted daily including background
investigations, he thought it would be
‘“‘counterproductive to require record-
ing and transcribing all such inter-
views.” The FBI ‘“will continue to look
at it, particularly in an instance where
it is important that a confession or
critical evidence relating to a terrorist
attack needs to be deciphered accu-
rately with no room for error.”

Senator FEINGOLD also expressed con-
cern about the FBI’s difficulty distin-
guishing between peaceful political dis-
sent and criminal activity in the past
and possibly in the targeting of Arab
Americans today. He asked what steps
Mr. Mueller would take to ensure that
the Bureau does not infringe on funda-
mental First Amendment rights and
restricts itself to investigating only
criminal activity. Mr. Mueller replied
that he does ‘‘share the concern.” Cit-
ing his experience in criminal inves-
tigations, he said he ‘‘would insist that
whenever we are undertaking an inves-
tigative enterprise, that there be ade-
quate predication for the steps we take
to pursue that investigation.” He also
said he would address the problems of
““‘span of control” and the FBI’'s com-
puter infrastructure in order to ‘‘have
transparency of information all the
way to the top.” This would ‘‘provide
the oversight necessary’’ to assure that
“predication is being looked at, dem-
onstrated, before a particular impor-
tant investigation is going forward or a
class of investigation is going for-
ward.”’

Senator SPECTER raised the issue of
FBI agents asking someone who has
been arrested if they have information
about some other person who is a pub-
lic figure, with the suggestion that the
case against the individual under ar-
rest will go easier if that individual is
able to identify somebody who is well
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known. Mr. Mueller responded that ‘‘a
general targeting, without predication,
is anathema to the Bureau, and to the
extent that any incident such as that
comes to the attention of the Director,
it should be dealt with firmly.”

Senator CANTWELL raised a privacy
concerns, which I share, about the
FBI's Carnivore system, or DCS-1000,
and new technologies such as a key
logger system. Mr. Mueller said he was
sensitive to those concerns and had
talked with a number of privacy groups
when he was Acting Deputy Attorney
General. Asked by Senator CANTWELL
to review Carnivore, Mr. Mueller said
the Justice Department is conducting
such a review and he would look at it
when it is completed.

The Fourth Amendment must be
kept up to date in response to new and
emerging surveillance technologies.
This is an issue about which I alerted
Mr. Mueller that the FBI should antici-
pate increased oversight from the Judi-
ciary Committee and increased concern
on both sides of the aisle. I asked the
nominee to look at the procedures in
place for law enforcement access to
electronic information because so
much of it is stored in the hands of
third parties. Our aim should be to
make sure that privacy is properly pro-
tected in the electronic age, whether it
is a keystroke, thermal imaging, or
dealing with the proliferation of small
companies that hold our data. Mr.
Mueller agreed to do so, observing that
‘“‘there are issues where there is a law
enforcement tool, there are privacy in-
terests implicated, and yet one doesn’t
know where the line is.”

Privacy interests are also implicated
by the Attorney General’s decision to
cut-back on the retention of records of
gun sales to legitimate gun owners. Mr.
Mueller initially acknowledged that
this decision ‘‘could” subvert the FBI’s
effort to keep guns out of the hands of
criminals and go after the bad dealers,
but noted that he was ‘‘not familiar
with the debate or what evidence there
is, what study there has been of the im-
pact of the change, but, yes, it could.”
Mr. Mueller accepted my invitation to
work with members of the Committee
and the Attorney General to ensure
that the National Incident Criminal
Background Check System maintains
an accurate auditing system, but also
protects the legitimate rights of gun
owners.

The FBI has long been considered the
crown jewel of law enforcement agen-
cies. Today, it has lost some of its ear-
lier luster. The next FBI Director has
both a great challenge and a great op-
portunity to restore public confidence
in the Bureau, and the Judiciary Com-
mittee stands ready to help. The Com-
mittee needs to forge a strong and con-
structive oversight partnership with
the leadership at the Department of
Justice and the FBI to shape the re-
forms and find the solutions to make
the FBI the premier law enforcement
agency that the American people want
and expect it to be.
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Robert Mueller seems well prepared
to meet this challenge and take advan-
tage of this opportunity as the next Di-
rector of the FBI. With a statutory
ten-year term, the position of FBI Di-
rector is unique in our government,
and confirmation of a nominee to that
position is an exceptionally serious re-
sponsibility for the Senate.

With full consciousness of that re-
sponsibility, I urge my colleagues to
confirm the nomination of Robert S.
Mueller, III, to be Director of the Fed-
eral Bureau of Investigation.

Mr. HATCH. Madam President, I am
very pleased that the Senate will vote
today on the confirmation of three ex-
cellent nominees for high office.

The nomination of Robert Mueller to
be FBI Director is particularly signifi-
cant. I consider the FBI to be one of
the most important agencies of the
Government, and the post of FBI Direc-
tor to be one of the most consequential
in the world. The FBI Director is trust-
ed to command huge resources that
touch the lives of people around the
globe. He is charged with protecting
the most important resource in Amer-
ica—our people. And the Director holds
a term—10 years—that exceeds that of
any elected Federal representative.
The Director thus has great power and
great insulation from the popular
will—a combination that requires this
body to be especially vigilant in its
confirmation review. But after exam-
ining Bob Mueller’s record, meeting
with him privately, listening to many
people who know him, and questioning
him at the Judiciary Committee hear-
ing earlier this week, I am extremely
confident that President Bush has cho-
sen the right person for this position.
Mr. Mueller has the judgment, integ-
rity and dedication to purpose that will
make him an excellent FBI Director.

I will mention two things about Mr.
Mueller that particularly strike me on
his long list of professional accom-
plishments. The first is his military
record. For his service as a Marine dur-
ing the Vietnam war, Mr. Mueller was
awarded the Bronze Star, 2 Navy Com-
mendation Medals, the Purple Heart,
and the Vietnamese Cross of Gallantry.
The second particularly notable item is
that in 1995, after 2 years as a senior
partner in the distinguished firm of
Hale and Dorr, Mr. Mueller left to be-
come a regular, line prosecutor in the
homicide section of the District of Co-
lumbia’s U.S. Attorney’s Office. This
was after he had served as the head of
the Criminal Section in the Depart-
ment of Justice and in other high of-
fices. This speaks volumes about Mr.
Mueller’s character, values, and com-
mitment to public service.

Of course, Mr. Mueller will need to
muster all his skill and experience to
execute his new assignment. He will
step into the FBI at a time of some dis-
ruption caused by several high-profile
embarrassments. But he will have the
inheritance of former Director Louis
Freeh’s tremendous work, and he will
be supported by the Bush administra-
tion and Attorney General Ashcroft in
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particular. I hope he has support from
Congress as well. We should be careful
to act in ways that encourage positive
change at the FBI and avoid dis-
tracting the bureau from its mission.

I again applaud President Bush for
his choice of Bob Mueller to be FBI Di-
rector. I have every confidence that he
will prove to be an excellent leader and
a force for positive change at the FBI.

Madam President, I urge my col-
leagues to vote to confirm the Presi-
dent’s nominee, Mr. Mueller.

Mr. GRASSLEY. Madam President, I
rise to support the nomination of Rob-
ert Mueller to be the Director of the
FBI. I also want to thank my friend,
the chairman of the Judiciary Com-
mittee, for holding a hearing and a
committee vote on Mr. Mueller’s nomi-
nation this soon after President Bush’s
forwarding of Mr. Mueller’s nomination
to the Senate. It is my hope that when
we return from summer recess, we will
be able to keep the same pace with
President Bush’s many other critical
nominees.

Mr. Mueller will have a big job in
front of him as the new Director of the
FBI. The Bureau is plagued with cul-
ture problems which have eroded the
public’s confidence in their ability to
effectively investigate crime and ap-
prehend criminals. The senior manage-
ment of the FBI has fostered a culture
of arrogance that has produced abuse
of power and coverup. The FBI has
been embarrassed time and again by
the misconduct of its senior manage-
ment. First there were the tragedies at
Waco and Ruby Ridge. The FBI retali-
ated against Dr. Fred Whitehurst after
he blew the whistle on the FBI crime
labs. There was also the botched inves-
tigation into the Wen Ho Lee matter
and the FBI’s failure to turn over evi-
dence to the defense in the Timothy
McVeigh trial.

As an ardent advocate of FBI reform,
what often gets lost in my comments is
the respect that I have for the thou-
sands of men and women serving their
country as FBI employees. My criti-
cisms of the FBI’s management culture
should in no way minimize the great
sacrifices that our honest and hard-
working FBI agent and support per-
sonnel make every day for our country.
But these men and women, as well as
the American people, deserve a law en-
forcement organization that has integ-
rity and credibility. The FBI manage-
ment system is broken, and this does a
real disservice to the hardworking
agents on the street.

Mr. Mueller and I met in my office a
few weeks ago to discuss this culture of
arrogance and his plans for reform. In
the three short weeks since that meet-
ing, the FBI's culture of arrogance has
continued to raise its ugly head. Just a
week after the meeting, the national
papers were filled with headlines that
the FBI couldn’t find its guns. The FBI
has lost or had stolen from them 440
firearms and 171 laptop computers. The
Inspector General is currently con-
ducting an investigation to determine
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the extent of the damages, but we do
know that one of the lost guns was
used in the commission of a homicide
and at least one of the laptops con-
tained classified information about two
espionage cases.

A day after that revelation, four sen-
ior FBI agents testified before the Ju-
diciary Committee that the Bureau has
dual standard for the disciplining of
employees. According to these men,
Senior Executive Service employees
are given slaps on the wrists for their
infractions, while the rank and file
agents are often punished to the letter
of the law.

Most recently, last Thrusday, the
public saw a good example of how some
SES employees abuse their power: The
Washington Times reported that a
group of FBI managers staged a con-
ference entitled ‘“‘Integrity in Law En-
forcement’ that we merely a sham and
a cover, so that senior FBI managers
could obtain improper reimbursements
for traveling to a retirement party for
veteran agent Larry Potts. The Wash-
ington Times further reported that ‘‘no
one was disciplined other than to re-
ceive letters of censure.” This lack of
discipline directly counters the letter
of the law. In 1994, Director Freeh
issued a ‘““‘Bright Line” memo dictating
that voucher fraud and the making of
false statements would result in dis-
missal. Had the rank and file done this,
they would have been fired.

These most recent FBI blunders are
further eroding public confidence that
the FBI is up to the task their Nation
has called upon them to do.

But, not all the news is bad. In the
weeks since our meeting, the Attorney
General has issued an order to enlarge
the jurisdiction of the Department of
Justice Office of Inspector General.
The Inspector General will not have
primary jurisdiction over allegations
of misconduct against employees of the
FBI and DEA. This is an important and
encouraging step toward overall FBI
reform. I hope it will help to solve the
problems that the FBI has with their
management culture. Previous to this,
the Inspector General could not ini-
tiate an investigation within the FBI
or DEA, without expressed permission
from the Deputy Attorney General. I
have been saying for many years that
the FBI should not be allowed to police
itself, and I am encouraged by this new
step toward the establishment of a free
and independent oversight entity.
Along these same lines, Senator Leahy
and I will soon be offering a bill to
make permanent what the Attorney
General’s Order accomplished regard-
ing oversight of the Bureau and the re-
porting of misconduct by FBI employ-
ees. This bill is critical to having last-
ing reform.

In order for a true change in the
FBI’s management culture to occur,
there must be vigorous oversight by an
independent IG, as well as by the Con-
gress. With the Attorney General’s
order and the work of the Senate Judi-
ciary Committee, there will be over-

S8687

sight. But, there must also be a strong
leader known for honesty and integrity
at the helm of the Bureau. Mr. Mueller
has sterling credentials and a great
deal of experience. He has also im-
pressed me with his history of reform
while the U.S. Attorney for San Fran-
cisco. A similar overhaul is needed at
the FBI. However, I'm converned that
Mr. Mueller still doesn’t fully com-
prehend the culture problems that
exist at the FBI. As the new Director,
he must be committed to fundamen-
tally changing the Bureau’s manage-
ment culture.

That being said, I am suporting Mr.
Mueller’s nomination. Based on this re-
sponses to the concerns that I have
raised with him, the commitments he
has made to reform the culture of the
FBI, as well as the many recommenda-
tions he has received in support of this
nomination, I trust that he will be able
to institute the much needed reform of
the FBI’s management culture. I will
be voting to confirm Mr. Mueller to be
director of the FBI.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Madam President, I
have sought recognition to comment
on the confirmation of Robert Mueller
to be Director of the FBI and to com-
ment about the hearings which were
very important in establishing stand-
ards for congressional oversight.

Mr. Mueller brings outstanding cre-
dentials to the position of Director of
the FBI: an excellent academic back-
ground, an excellent professional back-
ground, served as U.S. attorney in Bos-
ton, as U.S. attorney in San Francisco,
as Assistant Attorney General in
charge of the Criminal Division, earlier
this year was acting Deputy Attorney
General.

One of the things he did which I
found enormously impressive was while
in private practice in a very lucrative
context, he called up the U.S. attorney
for the District of Columbia and asked
for a job trying homicide cases. That
was after he had been Assistant Attor-
ney General for the Criminal Division.
That was his devotion to public service
and his devotion to law enforcement
and his devotion to prosecution.

I found that unique based on my own
experience as an assistant district at-
torney before becoming D.A. of the city
of Philadelphia. People ask me from
time to time what my favorite job was.
It is not Senator or D.A., but assistant
D.A. where you really get into the
courtroom and try so many cases. He
brings an outstanding background to
this very important and very difficult
job.

Arguably, the Director of the FBI is
the most powerful man in America. I
say that because the Director has a 10-
year statutory term. The most the
President of the United States can
serve is two 4-year terms for a total of
8 years. What the President does is sub-
ject to considerable public scrutiny,
unlike the record of the FBI where
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most of its work is done on a confiden-
tial basis and in secret. So it is a very
powerful position.

Mr. Mueller comes to this job with a
very troubled Federal Bureau of Inves-
tigation. Recognizing that and the
problems they have had with the crime
laboratory and the Hanssen case and
Waco and Ruby Ridge, they have also
had tremendous successes. They have
had successes on the Unibomber, the
Trade Center bombings, the Embassy
terrorist attacks, Khobar Towers, and
many successful actions thwarting ter-
rorist attacks which are not publicized.

When a mistake is made by a public
official or by an agency like the FBI,
they are plastered across the front
pages. Their successes are not noted.
Many of them are confidential so their
informants and sources are not dis-
closed. While it is a troubled agency, it
is still a very fine agency. It has per-
formed investigative service for the
United States. The FBI responsibilities
have increased enormously in the last
few years, fighting organized crime
overseas and international terrorism.

I think Director Freeh did as good a
job as could be done under very dif-
ficult circumstances. I analogize Direc-
tor Freeh to the story of the Dutch boy
who is trying to keep the water from
coming through the dyke. He runs
around and sticks his finger in the
holes of the dyke. No matter how many
holes he plugs up with his fingers, more
water comes in. That was a problem
Director Freeh had. I think overall he
did as good a job as could be done
under the circumstances.

Notwithstanding that overall evalua-
tion, I do believe there were very seri-
ous shortcomings in the responsibility
of the FBI and by Director Freeh to
congressional oversight. I believe the
oversight function is an enormously
important function; Congress has to
oversee the way our appropriations are
spent and oversee the way the execu-
tive branch functions. We have not
done enough in that regard. We did not
do the oversight necessary in Waco
where there was the incident on April
19, 1993. No one can establish cause and
effect, but chances are good that had
there been effective oversight imme-
diately after the Waco incident, that
the Oklahoma City bombing would not
have occurred 2 years to the day on
April 19 of April 1995. It took until 1999
with the inquiry by former Senator
Danforth to do appropriate oversight
there.

This Senator tried hard in mid-1995
to pursue oversight as to Waco and as
to Ruby Ridge. Finally, we did have
hearings on Ruby Ridge. That was an
example of effective congressional Sen-
ate oversight. I had the opportunity to
chair that subcommittee. It is not just
my view but a widespread view. Randy
Weaver was on the mountain at Ruby
Ridge and a virtual army went out to
bring him off the mountain. The re-
sults were disastrous. The U.S. Mar-
shal, Marshal Degan, was killed. Randy
Weaver’s wife, Vicki, was killed. Randy
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Weaver’s son, Sammy Weaver, age 14,
was Kkilled in a gunfire fight.

The FBI finally conceded they had
violated the constitutional standards
in use of deadly force on their rules of
engagement. It took a Senate oversight
hearing to bring that out and to get
that matter corrected. Regrettably, to
this day, Ruby Ridge was a 1992 inci-
dent and the Senate Judiciary Com-
mittee worked in 1995 and published a
report in December. To this day, that
matter is still under investigation with
substantial reason to believe there has
not been appropriate action taken by
way of discipline.

One of the things Mr. Mueller com-
mitted to do was to revisit that situa-
tion.

The oversight function is a matter
which our Judiciary Committee has
not pursued, as I stated. I had the op-
portunity to chair a subcommittee on
Department of Justice oversight in 1999
and in the year 2000. In the course of
that oversight inquiry, when we were
investigating campaign finance reform
and sought to get a report made by
Charles Labella, who came in as a spe-
cial assistant. We could never get the
report, even though the Department of
Justice had a duty to provide it to the
Judiciary Committee on oversight.
When we finally issued a subpoena for
the Labella report in April of the year
2000, we did obtain the report.

At that time, we obtained another
document which classifies as a dyna-
mite document which should have been
turned over to the FBI long before.
This is a memorandum dated December
9, 1996. I ask unanimous consent the
text of this memorandum be printed in
the RECORD at the conclusion of my
statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit No. 1)

Mr. SPECTER. This memorandum,
dated December 9, 1996, is from Direc-
tor Freeh to one of his top deputies,
Mr. Esposito. It relates to a conversa-
tion which Mr. Esposito had with a
top-ranking official in the Department
of Justice named Lee Radek of the
Public Integrity Section.

The kernel of the memorandum is
contained in paragraph 4 which I will
now read:

I also advise the Attorney General of Lee
Radek’s comment to you that there was a lot
of “pressure” on him and PIS, Public Integ-
rity Section, regarding this case [and that
refers to the Democratic national campaign
matter which is the caption of the memo-
randum] because the ‘“‘attorney General’s job
might hang in the balance’ or words to that
effect.

Now, this conversation between Mr.
Esposito and Mr. Radek occurred in
December of 1996 at the precise time
when President Clinton had not stated
whether he would reappoint Attorney
General Reno. There was an enormous
furor over the issue of campaign fi-
nance irregularities. The Govern-
mental Affairs Committee conducted
an extensive investigation in 1996.

Now, had this memorandum been dis-
closed, as I think it should have been,
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and had the Senate known a top De-
partment of Justice official was going
easy on this investigation because of
protecting the Attorney General’s job,
the demands for independent counsel
might have come out entirely dif-
ferently. That was a major matter.

When I saw this memorandum in De-
cember of the year 2000, I told Director
Freeh I thought he had an absolute
duty to have turned over this memo-
randum contemporaneously with the
event, and he disagreed, saying it
would have destroyed his relationship
with the Attorney General—and his re-
lationship had a lot of problems, in any
event. I admired Director Freeh for his
taking a stand that independent coun-
sel should have been appointed, and in
many respects he did act in a coura-
geous way on that particular subject.
But this memorandum was dynamite.
By the time it came up in the year
2000, it was a cold potato, it was an old
matter.

I said to Director Freeh that he must
testify about this issue, and he said he
wouldn’t do so. To my chagrin, I could
not get a subpoena from the Judiciary
Committee to compel Director Freeh’s
attendance and testimony.

We did bring in Mr. Esposito and we
did bring in Mr. Radek, put them both
under oath and had them testify, and
they told contradictory versions. Mr.
Radek said, well, he had made a com-
ment about pressure and he had made a
comment about the Attorney General’s
job hanging in the balance, but there
was no connection between the two.
That is set out fully in the record and
can be reviewed by anyone who cares
to do so, to evaluate the credibility of
Mr. Radek in saying that—although he
had said there was a lot of pressure and
he said the Attorney General’s job
hung in the balance, that there was no
connection between the two.

When Attorney General Reno testi-
fied 3% years after the fact, she said
she didn’t recall any such conversation
with FBI Director Freeh but if it had
occurred, she was sure she would have
taken some action. But, as I say, at
that point it was totally stale, not sub-
ject to any real investigation or con-
gressional oversight on that point.

Before the confirmation hearing with
Mr. Mueller, I met with him for the
better part of an hour in my office and
went over that memorandum and other
matters about which I had questioned
him. During the course of his testi-
mony on Monday, 3 days ago, when I
asked him if that was the kind of a
memorandum which ought to have
been disclosed, he was equivocal. He
was equivocal about a number of other
matters. At the suggestion of the
chairman that Bob Mueller and ARLEN
SPECTER sit down, we did Tuesday
morning in my office for the better
part of an hour. And when he resumed
his testimony on Tuesday, he said that
that memorandum from Director Freeh
should have been made a part of the
record, that that was appropriate con-
gressional oversight and it should have
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been disclosed. I consider that impor-
tant because we really have to estab-
lish standards as to what Mr. Mueller
will do as FBI Director and what is ap-
propriate congressional oversight.

Another matter that I had discussed
informally with Mr. Mueller before the
confirmation hearing, and then ques-
tioned him about during the confirma-
tion hearing, was the issue of the obli-
gation of the FBI, of the Department of
Justice, to submit to congressional
oversight on pending criminal inves-
tigations and on pending criminal pros-
ecutions. I cited to Mr. Mueller a sum-
mary of the law which appeared in Con-
gressional Research.

During the course of my questioning
of Mr. Mueller on Monday afternoon of
this week, I had asked him about his
recognition of the authority of Con-
gress to have the last word on over-
sight, and to have access to pending
FBI investigations and pending FBI
prosecutions. At that time, I read to
him extracts from the Congressional
Research Service which summarized
the law on the subject in a publication
dated April 7, 1995, as follows:

. . . a review of congressional investiga-
tions that have implicated the Department
of Justice or the Department of Justice in-
vestigations over the past 70 years, from the
Palmer Raids and Teapot Dome to Watergate
and through Iran-Contra and Rocky Flats,
demonstrates that the Department of Jus-
tice has been consistently obligated to sub-
mit to congressional oversight regardless of
whether litigation is pending so that Con-
gress is not delayed unduly in investigating
misfeasance, malfeasance, or maladministra-
tion in the Department of Justice or else-
where.

Skipping some:

In all instances, investigating committees
were provided with documents respecting
open or closed cases that included prosecu-
torial memoranda, FBI investigative reports,
summaries of FBI interviews memoranda.

Another facet of the same report:

In the majority of instances reviewed, the
testimony of subordinate Department of Jus-
tice employees, such as line attorneys and
FBI field agents, was taken formally or in-
formally and included detailed testimony
about specific instances of the Department’s
failure to prosecute alleged meritorious
cases.

In my questioning of Mr. Mueller on
Monday afternoon, he was equivocal
about his recognition of those legal
principles. As I say, we had a meeting
in my office for the better part of an
hour Tuesday morning at the sugges-
tion of the chairman. During that
time, we came to a meeting of the
minds, as we had on the memorandum
of December 9, 1996, so that when Mr.
Mueller testified on Tuesday afternoon,
he did say that it was appropriate for
Congress to inquire as a matter of
oversight into pending criminal inves-
tigations, so that he agreed with the
language of the Congressional Research
Service and did agree that, in the final
analysis, Congress had the last say as
to what was appropriate for congres-
sional oversight.

There was a bit of qualification when
he talked about appropriate cases. Of
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course, there has to be responsibility in
what the Congress asks for. But when
the Congress presses it, the law is es-
tablished that if it ends a criminal
prosecution because Congress believes
the oversight is warranted for legisla-
tion, then Congress has the paramount
authority.

I discussed with Mr. Mueller the frus-
tration of congressional oversight in
the Wen Ho Lee case, which was illus-
trative of Congress really not doing
sufficient oversight and the intran-
sigence and noncompliance by the Fed-
eral authorities.

The Wen Ho Lee case was a matter
under investigation really for decades.
To this day, we do not know whether
Dr. Wen Ho Lee was a major spy or was
a victim of overreaching by the FBI
and the Department of Justice.

The case came to a head in August of
1997, when FBI Director Freeh sent one
of his top deputies to talk personally
with Attorney General Reno to request
a warrant under the Foreign Intel-
ligence Surveillance Act.

Attorney General Reno delegated
that authority to someone who had no
experience in the field, and ultimately
the warrant was turned down. And
there was no followup by either Attor-
ney General Reno or FBI Director
Freeh. That resulted last year in legis-
lation, so that it is now a statutory ob-
ligation. When the FBI Director makes
a request, the Attorney General has an
obligation to respond in writing, and
the FBI Director has an obligation to
follow up personally.

The Wen Ho Lee case then languished
for 16 months until December of 1998,
when it was reinvigorated because the
Cox commission was about to come out
with a report from the House of Rep-
resentatives highly critical of the De-
partment of Energy and the Depart-
ment of Justice, including the FBI. At
that time, Department of Energy Sec-
retary Richardson initiated a poly-
graph of Wen Ho Lee conducted by a
private agency, which was reported to
have cleared Wen Ho Lee of complicity,
saying he passed the polygraph. It was
later held in question and later discred-
ited. Meanwhile, Dr. Lee had con-
tinuing access to highly classified in-
formation.

Finally, the FBI proceeded with a
search warrant in April of 1999 and
then waited until December of 1999 be-
fore indicting Wen Ho Lee and arrest-
ing him. At that time, they manacled
him and held him in solitary confine-
ment, with no explanation ever forth-
coming as to why he could stay at
large for months and months and
months and then be worse than public
enemy No. 1.

During that period of time, a Judici-
ary subcommittee with oversight of
the Department of Justice was pro-
ceeding to try to get records and docu-
ments and, significantly, without suc-
cess. Our efforts are summarized, and
there are many letters, but this one is
illustrative, dated November 30, from
me to Director Freeh saying:
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I am very much concerned about the repet-
itive problem that the FBI fails to produce
records and that they are then discovered at
a much later date.

I know you will recall the incident in Sep-
tember 1997 when the CIA advised the Gov-
ernment Affairs Committee of certain infor-
mation in FBI files concerning foreign con-
tributions which the FBI had not disclosed.

That one was a very vituperative
hearing where the FBI had not turned
over the information and the CIA came
forward and told us what was in the
FBI files. Then the FBI belatedly con-
ceded that it was in fact in their files.

My letter to Director Freeh of No-
vember 30 goes on:

By letter dated November 24, 1999, I wrote
asking for an explanation about the failure
of the FBI to turn over records pursuant to
subpoenas in the Ruby Ridge hearings.

We had no response there.

Going on:

With respect to Waco, there has been a se-
ries of belated disclosures. Last August, it
was disclosed that incendiaries were fired at
the compound contrary to Attorney General
Janet Reno’s previous testimony. Shortly
thereafter, the FBI discovered extensive doc-
uments in Quantico which had not been pre-
viously disclosed. A few days ago, the press
reported another incident where the FBI
found documents long after they were sup-
posed to have been produced, some four days
after Department of Justice attorneys had
advised a Federal Judge in Waco that there
were no such records.

The Department of Justice has recently
advised that Attorney General Reno’s testi-
mony before the Judiciary Committee on
June 8, 1999 was incomplete because she did
not have access to certain FBI records.

The letter goes on and on.

I ask unanimous consent, instead of
reading it at length, that it be printed
in the RECORD at the conclusion of my
statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. SPECTER. I am not unaware
that this is a somewhat lengthy state-
ment, but believe me, it is a short sum-
mary of efforts made to find out what
was going on in the Wen Ho Lee inves-
tigation and where we were being
stonewalled by the FBI. Had we had ac-
cess to these records and had we con-
ducted the oversight, we would have
perhaps been able to correct some of
the serious errors which were in proc-
ess.

Another illustrative letter was from
me to Director Freeh dated January 3,
2000. I will read only one paragraph.

I am writing to renew my request—which
was first made in writing on September 29,
1999—for access to the ten pieces of intel-
ligence information referred to in the July
1999 Inspector General’s Special Report on
the Handling of FBI Intelligence Informa-
tion. . . .

Then a note:

We have been waiting for the 10 pieces of
intelligence information for an unreasonably
long time.

Again, I ask unanimous consent that
the full text of the letter be printed in
the RECORD at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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(See exhibit 3.)

Mr. SPECTER. Then the Department
of Justice accepted a guilty plea from
Dr. Wen Ho Lee on 1 count of 59 counts
and then was thoroughly chastised by
the Federal judge for the way they had
conducted the investigation.

Then Dr. Lee was debriefed, and we
are still waiting for answers from the
FBI as to what has occurred in the case
going up to August of 2001 on an over-
sight which has been in process for
years.

I talk about this at some length be-
cause of the importance of the Judici-
ary Committee pursuing this oversight
and finding out what is going on in the
FBI. We have a very significant ad-
vance made on a recognition by Mr.
Mueller, who will be sworn in as Direc-
tor of the FBI, that the Congress has a
right to pending FBI investigations
and to pending FBI prosecutions.

They can’t hide behind the assertion
that, well, it is confidential and subject
to investigation or subject to prosecu-
tion.

The hour is growing late. One other
matter I want to put on the record at
this point is the issue on which I ques-
tioned Mr. Mueller about the leaks on
the alleged investigation into Senator
ROBERT TORRICELLI. As I said to Mr.
Mueller at the hearing on Tuesday
afternoon, the day before yesterday, all
I know about that is what I read in the
newspaper. But I had written to Direc-
tor Freeh back on June 8 of this year,
saying:

I am interested to know whether you have
initiated any investigation on the leaks
which have appeared in the press concerning
an alleged investigation of Senator Bob
Torricelli; and, if so, what that investigation
has disclosed.

As I said Tuesday, and repeat today,
I haven’t gotten an answer to the let-
ter. I asked Mr. Mueller for a commit-
ment that he would investigate to see
what had happened because of the dev-
astating nature of this leak. But this
leak is one of many. The papers have
been filled with stories about Dr. Wen
Ho Lee and many other matters. But
we have a commitment from the Direc-
tor to respond on the Torricelli matter.

Briefly, in conclusion—the two most
popular words of any speech—I com-
ment about the problems in the FBI,
but I do acknowledge, as I did at the
outset, that I believe the FBI is a very
important and good investigative orga-
nization, and that we find the errors,
we find the difficulties, and they are
publicized. But I do believe that the
Senate is at fault, the Congress is at
fault in not pursuing oversight. It is a
very tough thing to do because you
have to make the request repeatedly
and you have to insist on it and you
have to follow up on it. When we will
have a Director who concedes that Con-
gress is entitled to information on
pending investigations and pending
prosecutions, then we know where we
ought to head.
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EXHIBIT 1
DECEMBER 9, 1996.
MEMORANDUM

To: Mr. Esposito.

From: Director, FBI.

Subject: Democratic
Matter.

As I related to you this morning, I met
with the Attorney General on Friday, 12/6/96,
to discuss the above-captioned matter.

I stated that DOJ had not yet referred the
matter to the FBI to conduct a full, criminal
investigation. It was my recommendation
that this referral take place as soon as pos-
sible.

I also told the Attorney General that since
she had declined to refer the matter to an
Independent Counsel it was my recommenda-
tion that she select a first rate DOJ legal
team from outside Main Justice to conduct
the inquiry. In fact, I said that these pros-
ecutors should be ‘“‘junk-yard dogs’ and that
in my view, PIS was not capable of con-
ducting the thorough, aggressive kind of in-
vestigation which was required.

I also advised the Attorney General of Lee
Radek’s comment to you that there was a lot
of “pressure’”’ on him and PIS regarding this
case because the ‘“Attorney General’s job
might hang in the balance’ (or words to that
effect). I stated that those comments would
be enough for me to take him and the Crimi-
nal Division off the case completely.

I also stated that it didn’t make sense for
PIS to call the FBI the ‘‘lead agency’ in this
matter while operating a ‘‘task force’” with
DOC IGs who were conducting interviews of
key witnesses without the knowledge or par-
ticipation of the FBI.

I strongly recommended that the FBI and
hand-picked DOJ attorneys from outside
Main Justice run this case as we would any
matter of such importance and complexity.

We left the conversation on Friday with
arrangements to discuss the matter again on
Monday. The Attorney General and I spoke
today and she asked for a meeting to discuss
the ‘“‘investigative team’ and hear our rec-
ommendations. The meeting is now sched-
uled for Wednesday, 12/11/96, which you and
Bob Litt will also attend.

I intend to repeat my recommendations
from Friday’s meeting. We should present all
of our recommendations for setting up the
investigation—both AUSAs and other re-
sources. You and I should also discuss and
consider whether on the basis of all the facts
and circumstances—including Huang’s re-
cently released letters to the President as
well as Radek’s comments—whether I should
recommend that the Attorney General re-
consider referral to an Independent Counsel.

It was unfortunate that DOJ declined to
allow the FBI to play any role in the Inde-
pendent Counsel referral deliberations. I
agree with you that based on the DOJ’s expe-
rience with the Cisneros matter—which was
only referred to an Independent Counsel be-
cause the FBI and I intervened directly with
the Attorney General—it was decided to ex-
clude us from this decision-making process.

Nevertheless, based on information re-
cently reviewed from PIS/DOC, we should de-
termine whether or not an Independent
Counsel referral should be made at this time.
If so, I will make the recommendation to the
Attorney General.

National Campaign

EXHIBIT 2

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, November 30, 1999.
Director LOUIS FREEH,
Federal Bureau of Investigation,
Washington, DC.
DEAR DIRECTOR LoOUIS FREEH: I am very
much concerned about the repetitive prob-
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lem that the FBI fails to produce records and
that they are then discovered at a much
later date.

I know you will recall the incident in Sep-
tember 1997 when the CIA advised the Gov-
ernmental Affairs Committee of certain in-
formation in FBI files concerning foreign
contributions which the FBI had not dis-
closed.

By a letter dated November 24, 1999, I
wrote asking for an explanation about the
failure of the FBI to turn over records pursu-
ant to subpoenas in the Ruby Ridge hearings.

With respect to Waco, there has been a se-
ries of belated disclosures. Last August, it
was disclosed that incendiaries had been
fired at the compound, contrary to Attorney
General Janet Reno’s previous testimony.
Shortly thereafter, the FBI discovered exten-
sive documents in Quantico which had not
been previously disclosed. A few days ago,
the press reported another incident where
the FBI found documents long after they
were supposed to have been produced, some
four days after the Department of Justice at-
torneys had advised a Federal Judge in Waco
that there were no such records.

The Department of Justice has recently
advised that Attorney General Reno’s testi-
mony before the Judiciary Committee on
June 8, 1999 was incomplete because she did
not have access to certain FBI records.

Similarly, Mr. Neil Gallagher has sought
to correct his testimony before the Govern-
mental Affairs Committee on June 9, 1999 be-
cause he was not aware of certain FBI docu-
ments when he testified.

On the eve of our Judiciary Subcommittee
hearing on Wen Ho Lee on November 3, 1999,
we were given important documents at the
last minute which have been in the FBI files
since December 19, 1997 and December 10,
1998.

These are only a few of the many instances
where documents have been disclosed by the
FBI long after they should have been made
available. Would you please let me know why
so many documents have been produced so
late and what procedures you now have or
are putting into place to prevent this from
happening in the future. As I know you un-
derstand, every time we get late disclosures,
we have to go back and retrace our inquiries.
Of even greater importance is the issue of
the reliability of FBI responses to our docu-
ment requests.

I would appreciate a response as promptly
as possible so that we can proceed.

Sincerely,
ARLEN SPECTER.

EXHIBIT 3

U.S. SENATE,
Washington, DC, January 3, 2000.
Hon. Louls J. FREEH,
Director, Federal Bureau of Investigation,
Washington, DC.

DEAR DIRECTOR FREEH: I am writing to
renew my request—which was first made in
writing on September 29, 1999—for access to
the ten pieces of intelligence information re-
ferred to in the July 1999 inspector General’s
Special Report on the Handling of FBI Intel-
ligence Information Related to the Justice
Department’s Campaign Finance Investiga-
tion, and any analysis regarding the validity
of such information and its suitability for
use in a prosecution or relevance to a plea
agreement. These ten pieces of information
are covered by the November 17, 1999, resolu-
tion of the Judiciary Committee, which au-
thorized a number of subpoenas.

I would also appreciate your assistance in
ensuring that the background check and
clearance request for my Chief Counsel, Mr.
David Brog, it processed in an expeditious
manner.
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Both of these matters are important for
the Judiciary subcommittee which I chair to
be able to conduct its oversight in a prompt
and thorough manner.

Sincerely,
ARLEN SPECTER.

Mr. SESSIONS. Madam President, I
served on the subcommittee on over-
sight effort on the FBI and the Depart-
ment of Justice. I thought if the Amer-
ican people had seen that, they would
have known that he was committed to
getting to the truth, as he is always,
and that there was, indeed, vigorous
oversight at least with regard to those
aspects of the FBI and the Department
of Justice.

Nobody is perfect. Everybody makes
mistakes. But it is our duty to ask
tough questions and insist on excel-
lence. I am a big fan of the FBI, but
they are not perfect. I am a big fan of
the Department of Justice, but they
are not perfect. Senator GRASSLEY and
Senator SPECTER have been tough on
them and demanded excellence, and I
respect that. I think it is very healthy.
I believe that Bob Meuller, who I knew
at the Department of Justice for many
years, is a professional’s professional,
who is a tough leader with the kinds of
insight into the FBI’s strengths and
weaknesses that would allow him to
have a unique opportunity to make a
positive change.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of Robert S.
Mueller, III, of California, to be Direc-
tor of the Federal Bureau of Investiga-
tion? The yeas and nays have been or-
dered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. INOUYE) is nec-
essarily absent.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
ICI) is absent because of a death in fam-
ily.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 272]

YEAS—98
Akaka Craig Inhofe
Allard Crapo Jeffords
Allen Daschle Johnson
Baucus Dayton Kennedy
Bayh DeWine Kerry
Bennett Dodd Kohl
Biden Dorgan Kyl
Bingaman Durbin Landrieu
Bond Edwards Leahy
Boxer Ensign Levin
Breaux Enzi Lieberman
Brownback Feingold Lincoln
Bunning Feinstein Lott
Burns Fitzgerald Lugar
Byrd Frist McCain
Campbell Graham McConnell
Cantwell Gramm Mikulski
Carnahan Grassley Miller
Carper Gregg Murkowski
Chafee Hagel Murray
Cleland Harkin Nelson (FL)
Clinton Hatch Nelson (NE)
Cochran Helms Nickles
Collins Hollings Reed
Conrad Hutchinson Reid
Corzine Hutchison Roberts
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Rockefeller Smith (OR) Thurmond
Santorum Snowe Torricelli
Sarbanes Specter Voinovich
Schumer Stabenow Warner
Sessions Stevens Wellstone
Shelby Thomas Wyden
Smith (NH) Thompson

NOT VOTING—2
Domenici Inouye

The nomination was confirmed.

Mr. LEAHY. Madam President, I
move to reconsider the vote.

Mr. REID. I move to lay the motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Madam President, I
thank the distinguished majority lead-
er and Members on both sides of the
aisle for arranging to expedite the
scheduling of these three votes. As I
said to the Senator from Nevada, the
majority whip, it is extremely impor-
tant that we were able to move espe-
cially Bob Mueller as quickly as we
did.

I thank the leadership for making
this possible, and I thank all Senators
on both sides of the aisle for voting for
him. It sends a strong signal. We have
somebody who wants to preserve the
very best of the FBI and to correct
those areas where there are problems. I
think he can do both. He comes with a
strong mandate from the Senate, and
that will help.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Dakota.

Mr. DASCHLE. Madam President, I
compliment the distinguished chair-
man of the Judiciary Committee for
his expeditious work on these nomina-
tions and so many others. We have bro-
ken some records. His work and deter-
mination demonstrate real fairness and
ensure these people have the oppor-
tunity to serve at the earliest possible
date. His willingness to do that and his
desire to work with the leadership are
very much appreciated. I want to com-
mend him publicly for that.

Mr. LEAHY. I thank the Senator.

————

LEGISLATIVE SESSION

JUDICIAL NOMINATIONS

Mr. LEAHY. Madam President, on
July 20, I was pleased that we were able
to confirm a number of judicial and ex-
ecutive nominations. We confirmed
Judge Roger Gregory for a lifetime ap-
pointment to the United States Court
of Appeals for the Fourth Circuit. Last
year and earlier this year, he was un-
able even to get a hearing from the Re-
publican majority.

Having gotten that hearing, his nom-
ination was reported favorably to the
Senate on a 19 to 0 vote by the com-
mittee and the Senate voted to confirm
him by a vote of 93 to 1 vote. The sup-
posed controversy some contend sur-
rounded this nomination was either
nonexistent or quickly dissipated. In
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addition we have confirmed the two
nominees to the District Court vacan-
cies in Montana in order to help end
the crisis in that district that was
brought to our attention by Chief
Judge Molloy.

Today we report and the Senate is
confirming William Riley, nominated
to the United States Court of Appeals
for the Eighth Circuit. Mr. Riley was
strongly supported by both his home
State Senators, one a respected Repub-
lican and one a valued Democratic Sen-
ator.

In the entire first year of the first
Bush Administration, 1989, without all
the disruptions, distractions and shifts
of Senate majority that we have expe-
rienced this year, only five Court of
Appeals judges were confirmed all
year.

In the first year of the Clinton Ad-
ministration, 1993, without all the dis-
ruptions, distractions and shifts in
Senate majority that we have experi-
enced this year, only three Court of
Appeals judges were confirmed all
year. In 1993, the first Court of Appeals
nominee to be confirmed was not until
September 30. During recent years
under a Republican Senate majority,
there were no Court of Appeals nomi-
nees confirmed at any time during the
entire 1996 session, not one. In 1997, the
first Court of Appeals nominee was not
confirmed until September 26.

Having confirmed our first Court of
Appeals nominee on July 20, the Senate
this year is ahead of the pace in 1993,
the first year of the Clinton Adminis-
tration, and ahead of the pace in 1996
and 1997, when the Senate was under
Republican control.

A fair assessment of the cir-
cumstances of this year would suggest
that the confirmation of a single Court
of Appeals nominee this early in the
year and the confirmation of even a
few Court of Appeals judges in this
shortened time frame of only a few
weeks in session should be commended,
not criticized. Today we confirm our
second Court of Appeals nominee.

The Judiciary Committee held two
hearings on two Court of Appeals nomi-
nees in July. In July 1995, the Repub-
lican Chairman held one hearing with
one Court of Appeals nominee.

In July 1996, the Republican Chair-
man held one hearing with one Court of
Appeals nominee, who was confirmed
in 1996. In July 1997, the Republican
Chairman held one hearing with one
Court of Appeals nominee. In 1998, the
Republican Chairman did hold two
hearings with two Court of Appeals
nominees, but neither of whom was
confirmed in 1998. In July 2000, the Re-
publican Chairman did not hold a sin-
gle hearing with a Court of Appeals
nominee.

During the more than 6 years in
which the Senate Republican majority
scheduled confirmation hearings, there
were 34 months with no hearing at all,
30 months with only one hearing and
only 12 times in almost six and one-
half years did the Judiciary Committee
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