
Congressional Record
UNUM

E PLURIBUS

United States
of America PROCEEDINGS AND DEBATES OF THE 107th

 CONGRESS, FIRST SESSION

∑ This ‘‘bullet’’ symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

.

S6937

Vol. 147 WASHINGTON, WEDNESDAY, JUNE 27, 2001 No. 91

Senate
The Senate met at 9:30 a.m. and was

called to order by the Honorable HIL-
LARY RODHAM CLINTON, a Senator from
the State of New York.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious Father, You give us inner
eyes to see You and Your truth. Today
we celebrate the birthday of Helen Kel-
ler, born on this day in 1880. Thank
You for her courageous life. With Your
help she overcame tremendous obsta-
cles of being born blind and deaf. We
are grateful for people like Anne Sul-
livan who taught her to read braille so
that later she could attend Radcliffe
College and eventually become a pro-
lific author.

Our spirits are lifted today as we
ponder Helen Keller’s words, ‘‘I thank
God for my handicaps, for, through
them, I have found myself, my work,
my God.’’ We intentionally adopt for
our lives four things Helen Keller urged
us to learn in life: ‘‘To think clearly
without hurry or confusion; To love ev-
eryone sincerely; To act in everything
with the highest motives; To trust God
unhesitantly.’’ And for our work,
Keller’s words ring true: ‘‘Alone we can
do so little; together we can do so
much.’’ Thank You, Father, for the
memory of this great woman. Help us
today to use all that we have to do as
much good as we can in as many cir-
cumstances and to as many people as
we can. You are our Lord and Saviour.
Amen.

f

PLEDGE OF ALLEGIANCE

The Honorable HILLARY RODHAM
CLINTON led the Pledge of Allegiance,
as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,

Washington, DC, June 27, 2001.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable HILLARY RODHAM
CLINTON, a Senator from the State of New
York, to perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mrs. CLINTON thereupon assumed
the chair as Acting President pro tem-
pore.

f

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order the
leadership time is reserved.

f

RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The acting majority leader is rec-
ognized.

f

BIPARTISAN PATIENT
PROTECTION ACT

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 1052, which the clerk will report.

The legislative clerk read as follows:
A bill (S. 1052) to amend the Public Health

Service Act and the Employee Retirement
Income Security Act of 1974 to protect con-
sumers in managed care plans and other
health coverage.

Pending:
Kyl amendment No. 818, to clarify that

independent medical reviewers may not re-

quire coverage for excluded benefits and to
clarify provisions relating to the inde-
pendent determinations of the reviewer.

Allard amendment No. 817, to exempt
small employers from certain causes of ac-
tion.

THE ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 60 minutes of debate in re-
lation to the Allard amendment, No.
817, prior to a vote on or in relation to
the amendment.

The Senator from Nevada.
SCHEDULE

Mr. REID. On behalf of Senator
DASCHLE, the Senate is advised that
the Senate will resume consideration
of the Patients’ Bill of Rights that has
been called by the Chair. There is going
to be an hour of debate on the Allard
amendment and thereafter on the Kyl
amendment. There will be votes on
those two matters this morning.

Madam President, I have been ad-
vised by the managers of this bill that
there has been progress made during
the night. If things go as expected, we
should be able to meet the deadline
that has been set by the leadership;
that is, we are going to finish this bill
by the Fourth of July break and we can
also do the supplemental bill and orga-
nizing resolution.

Mr. ALLARD. Will the Senator yield?
Mr. REID. I will be happy to yield.
Mr. ALLARD. My understanding is

we have an hour for the Allard amend-
ment equally divided between both
sides; is that correct?

Mr. REID. That is true.
I would just say, Madam President,

the managers of this legislation, the
Senator from Arizona, Mr. MCCAIN, and
the Senator from North Carolina, Mr.
EDWARDS, and the Senator from Massa-
chusetts, Mr. KENNEDY, have done out-
standing work. Senator GREGG and the
people he has been working with have
been very cooperative. I think this is a
good sign for this legislation and move-
ment of this legislation generally.

The ACTING PRESIDENT pro tem-
pore. Who yields time?
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Mr. ALLARD. Madam President, I

would like to yield 2 minutes to the
senior Senator from Arizona.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. MCCAIN. I thank the Senator
from Colorado. I will be very brief. I
would just like to say to all my col-
leagues, on this issue I think we have
made significant progress. Overnight
we have the outlines of an agreement,
thanks to Senators SNOWE and DEWINE,
NELSON, LINCOLN, and others, on the
issue of employer liability. We hope we
can get the final details of that ironed
out soon. I thank those four Senators
and others on this issue.

On the issue of scope, I think we are
close to an agreement on that major
issue.

I thank all involved, including Sen-
ator FRIST and many others, for the se-
rious negotiations that have been on-
going.

We may end up with a couple of
issues that simply require votes on the
floor to resolve them and the majority
of the Senate will prevail. But I am
very hopeful, and frankly very pleased
at the progress we have made. All par-
ties are seriously negotiating. That is
the only way you can resolve an issue
that has this much detail and this
much complexity associated with it.

Again, I echo the sentiments of the
Senator from Nevada. I think we could
easily complete this in the next couple
of days with the kind of willingness
that has been displayed so far.

I yield the floor.
The ACTING PRESIDENT pro tem-

pore. The Senator from Nevada.
Mr. REID. One thing I forgot to men-

tion, Senator KENNEDY and I, late last
night, spoke to Senator JUDD GREGG—
well, it wasn’t late; it was in the
evening. He indicated he would try
today to get a list of amendments so
we would have a finite list of amend-
ments so we could work through those.
If we can do that, it will be very easy
to schedule what we will be doing in
the next couple of days. If that doesn’t
happen, there is no question we will
have to work late tonight and tomor-
row night. Everyone should be advised
Senator GREGG said he would try to get
a finite list of amendments to us this
morning.

The ACTING PRESIDENT pro tem-
pore. The Senator from Massachusetts.

Mr. KENNEDY. If I could just pro-
ceed for a moment, I just thank all our
Members for their cooperation. We
have made some progress. There is a
lot of work to do on this. We are en-
couraged by the cooperation of all our
Members. But having been around here
a long time, we have a lot of work to
do. We have to keep at this job. There
are very important matters before us.

We ought to just recognize we have a
lot of work to do and we will have a
chance to see where we are as we take
this step by step. We have important
debates this morning, and we have
some additional issues on employer li-
ability that we will address, on medical

necessity, and hopefully on the areas of
scope.

Those are being worked out; I hope
are being drafted. As we all know, the
key is in the details. I don’t want to
have any false sense of anticipation.
We have still some very important pol-
icy issues that have to be resolved. But
we are making progress. We are very
grateful to all the Members for their
help and cooperation, and we look for-
ward to this morning’s debate.

The ACTING PRESIDENT pro tem-
pore. The Senator from North Carolina.

Mr. EDWARDS. Madam President, I
want to echo the words of my col-
leagues, the Senator from Arizona and
the Senator from Massachusetts.

There is certainly significant work to
be done. Important issues need to be
resolved. But we spent a good part of
the day yesterday working on the issue
of scope, making sure that every Amer-
ican is covered by this bill. I think we
have, in fact, made great progress on
that issue.

On the issue of medical necessity,
which is one of the pending amend-
ments—the Kyl-Nelson amendment—
we expect to offer our own compromise
amendment on that issue later today,
something that was worked out yester-
day through the process of discussions.
As I think everyone knows, Senators
SNOWE, DEWINE, and NELSON have
worked very hard, along with the three
of us, to work out an agreement on em-
ployer liability—all of us believing
that employers all over this country
need to be protected. That is not what
this legislation is about. It is about
giving patients rights and putting
health care decisions back in the hands
of doctors and patients and not in the
hands of big HMOs. All of us are in
agreement that in that process it is im-
portant to protect employers so they
continue to provide coverage for em-
ployees all over this country.

So I echo the words of my colleagues.
I do think it is true that we have made
great progress. I think it is also true
there is work left to be done. We will
continue to work diligently with our
colleagues. We have had colleagues on
both sides of the aisle working on all
these issues. We will continue to work
on them as we go forward with these
votes and this debate. But we are opti-
mistic that we will be able to conclude
this bill this week.

I yield the floor.
The ACTING PRESIDENT pro tem-

pore. Who yields time?
The Senator from Colorado.
Mr. ALLARD. How much time does

this side have?
The ACTING PRESIDENT pro tem-

pore. Twenty-eight and a half minutes.
Mr. ALLARD. Madam President, I

yield 18 minutes to the junior Senator
from Arizona. And I would like to re-
serve the last 10 minutes for myself.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

AMENDMENT NO. 818

Mr. KYL. Madam President, I do not
intend to take the full time right now.

There may be others who wish to
speak.

Senator ALLARD has been kind
enough to allow those who support the
Nelson-Kyl-Nickles amendment to take
some of the time right now. I would
like to change the subject back to that
amendment which we brought before
this body last night and debated for
about an hour, and then we will also
have an opportunity to conclude the
debate on it after the vote on the Al-
lard amendment. But now that we have
a few moments, I would like to discuss
that.

For those who were not in this Cham-
ber last night to hear the debate, let
me make it clear that there were two
essential problems that we saw that
needed resolution. We had worked with
Senator KENNEDY, Senator EDWARDS,
and others—and Senator NELSON had
extensive conversations—about how to
resolve these issues. One of the issues
has apparently been resolved by agree-
ment, although no amendment has yet
been proposed to deal with it; and that
all has to do with reviewing a case by
the external reviewer. In other words,
the insurance company has an internal
review of an issue, and then if that
isn’t resolved, it goes to an external re-
viewer.

I think everybody agrees that if we
can resolve the case at that stage and
not have to go to litigation, it is better
for everybody. So the question is, what
exactly can be considered by that inde-
pendent reviewer? The first problem
that we saw was that the independent
reviewer actually had the authority,
under the bill, to order that benefits be
provided to a patient that were ex-
cluded by the contract—legally ex-
cluded. The insured bought a certain
set of benefits, and there were certain
benefits excluded, but the independent
reviewer would theoretically have the
right to order excluded benefits to be
provided for a patient.

I think everybody realized that was
not what was intended, and it is at
least the representation of those on the
other side—and specifically Senator
EDWARDS has made the point—that
there is a way to fix that, and a very
specific way, which we all understand.
If that amendment is offered, then I
think it will be a satisfactory conclu-
sion to that particular matter.

The other matter that remains has to
do with the other kind of issue that
can come up. There is a benefit which
is covered but the question is, what ex-
actly is the appropriate medical serv-
ice in this case? Here is a very sim-
plistic example. The plan says: We are
not sure exactly what is wrong with
this person. We will take an x-ray to
find out. But the doctor and the pa-
tient say: Look, we already had an x-
ray, and the x-ray was not definitive
enough. We think we need a CAT scan
or an MRI.

Those are pretty expensive. The plan
says: Look, we just don’t think we need
the MRI.
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That is the dispute. There is no ques-

tion that the diagnostic service is cov-
ered. The question is, which diagnostic
service is appropriate or medically nec-
essary in this particular case? So it
goes to the internal reviewer. Let’s say
the internal reviewer says that an x-
ray is good enough, but that is not
what the doctor or the patient wants to
hear. So they go to the independent or
external review and make their case.

What is the standard for the external
reviewer to decide whether or not an x-
ray is good enough or whether or not
there should be a CAT scan or an MRI,
for example? There should be some
kind of standard that is relatively uni-
form, unless the States have adopted a
specific standard for review of plans
within their particular State.

I will read the language in the bill
that causes us concern because this is
the deficiency as we see it. It is on page
37 of the bill. Under ‘‘Independent De-
termination.—’’:

In making determinations under this sub-
title, a qualified external review entity and
an independent medical reviewer shall—

Let me read the two subparagraphs
here.

(i) consider the claim under view without
deference to the determinations made by the
plan or issuer or the recommendation of the
treating health care professional . . .; and

(ii) consider, but not be bound by the defi-
nition used by the plan or insurer of ‘‘medi-
cally necessary and appropriate’’ or ‘‘experi-
mental or investigational’’. . . .

‘‘Consider, but not be bound by the
definition used by the plan’’—of course,
that could raise a question of abroga-
tion of contract. When the insurer
says: Look, this is the insurance that
you bought, and here is the definition
under the plan, who has the right to go
in and change the definition? So we
think that language is inappropriate.
The independent reviewer should not
be able to just ignore the definition in
the plan. But that then raises the ques-
tion of whether or not a plan’s defini-
tion could be overly restrictive.

What we basically agreed to, at least
some of us believe is an appropriate
compromise, is to say: You have to use
the definition of the plan, but the plan
has to have a reasonable definition.
What would that definition be?

First of all, if a State mandates cer-
tain language, then obviously we need
to use that language. So for the 13 or so
States that actually mandate lan-
guage, that would have to be applied.
But for the rest of the States, there
would be a definition, and the defini-
tion that we use is the definition that
the Federal Employees Health Benefits
Plan has used, approved by the Office
of Personnel Management for fee-for-
service plans.

So, Madam President, you and I, and
the other Members of this body have an
opportunity to acquire health insur-
ance through the Federal Employees
Health Benefit Plan just as all other
Federal employees do. And there are
basically two standards that they use
for these contracts. One is for managed

care. We consider that to be insuffi-
ciently protective of the patients. The
other is for the fee-for-service. It is a
more strict standard. That is the
standard that we use.

For 49 percent of the people who are
covered by a Blue Cross-Blue Shield
contract—and that language, we be-
lieve, is also used by another 23 per-
cent. So almost three-fourths of the
people are covered by very specific lan-
guage. That is exactly the language we
have included in the bill.

There are five specific elements of it.
The one that matters the most is the
second one, which is: ‘‘Consistent with
standards of good medical practice in
the United States.’’

So the reviewer—if you are in a State
that does not have a mandatory defini-
tion—would then apply this definition.
You might say: ‘‘Consistent with
standards of good medical practice.’’
That is pretty broad. That could be al-
most anything. It is not almost any-
thing. What it is is good medical prac-
tice. And good medical practice can be
determined by experts in the field,
based upon the standards of the com-
munity, what literature suggests
should be done in a particular case, and
at least affords an opportunity for the
independent reviewer to decide wheth-
er or not the patient needs the MRI or
the CAT scan, in this case, whether
good medical practice would ordinarily
call for that, or whether, based on the
circumstances of this case, it is just
not that difficult and an x-ray ought to
be good enough.

There are four other elements to it as
well, but that is the key one.

There is a third opportunity here. If
people do not like that definition, even
though it covers three-fourths of us
under a Federal plan, then we provide
for a negotiated rulemaking procedure
whereby all the stakeholders can get
together and figure out a definition. I
do not know what that would be. If
they can all agree on a definition, we
provide a mechanism for them to do so.
And if they do, then that supplants this
other definition. One year after that is
agreed to, then this other definition is
gone.

So there is an opportunity to come
up with something that all of the par-
ties agree is better if, in fact, they can
do that. In the meantime, this is the
definition that would apply. We think
that is reasonable. We think it is an
improvement on the legislation. Cer-
tainly something has to be done with
this particular section.

Senator KENNEDY last night talked to
both Senator NELSON and me about
some possible changes in that. We are
very open to that. I am hoping that in
the remaining hour of debate on the
Allard amendment—and then we will
have the vote on the Allard amend-
ment—and then we have an hour of de-
bate on the Nelson-Kyl amendment—I
am hoping in that 120 minutes or so we
can come to an agreement as to what
exactly this language should be. If we
can, we are very willing to change the

amendment and adopt whatever we can
agree to. Senator KENNEDY had one
particular idea last night that both
Senator NELSON and my staff are ex-
ploring right now.

If we can do this, then we will an-
nounce it to the body. We will explain
what it is, and hopefully we will have
an agreement that everyone can sup-
port. If not, then obviously we will
need to proceed with this language. In
any event, we have identified a prob-
lem. We have a reasonable solution to
the problem. If somebody has a better
idea, we are open to consider what that
might be.

I urge my colleagues who are inter-
ested to come to the floor and speak to
it. We not only have a few remaining
minutes under Senator ALLARD’s time,
but we have additional time when the
amendment is debated after the vote
on the Allard amendment.

I reserve the remainder of the time.
Again, I invite anyone who is inter-
ested in speaking to this matter to
come to the Chamber and address it.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. KENNEDY. Madam President,
how much time do we have on our side?

The ACTING PRESIDENT pro tem-
pore. Twenty-six minutes.

Mr. KENNEDY. I yield myself 10 min-
utes.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

AMENDMENT NO. 817

Mr. KENNEDY. At the start of this
discussion, we ought to understand the
significance of the sort of carve-out
that is offered by the Senator from Col-
orado. This effectively would eliminate
45 percent of all the workers in this
country from the kind of coverage and
protections we are trying to ensure
through the Patients’ Bill of Rights.

It seems to me if you work for a com-
pany that employs 48 employees and
you happen to have a child who needs
a specialist, you should not be denied
that protection by an HMO making
bottom line decisions more in the in-
terest of profits rather than in the in-
terest of the child and the medical de-
cision.

That is what this issue is all about.
Are we going to say if you work in a
company with 49 employees, you are
not covered, but if you work in a com-
pany with 51 employees, you are cov-
ered? What kind of fairness is that for
the families of America?

We recognize that small business—al-
though employing 50 is probably some-
what larger than most of the small
businesses we have in our State—needs
help. They pay 30 or 40 percent more in
terms of their premiums. They don’t
deal, in most instances, with the larg-
est of the HMOs, many of which act re-
sponsibly. They are dealing with the
marginal HMOs that are more driven
by profits and the bottom line rather
than services to patients.

We know at the present time small
businesses have additional burdens in
terms of affording health insurance. We
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ought to address that. I am all for ad-
dressing it. But excluding them from
this coverage is not addressing that
particular problem. It is not going to
change the premiums for this kind of
coverage. That is the bottom line. If
the Senator wants to give help to those
small businesses in terms of additional
kinds of financial incentives, or help-
ing them get into various groups so
they could purchase their health insur-
ance at more reasonable levels, we are
all for it. But first, this is not the way
to go.

As the Senator from Colorado point-
ed out last night, the HMO’s premiums
have gone up 13 percent last year, 12
percent this year, with the best cost of
our proposal being less than 1 percent a
year. It is a gross misrepresentation
and a distortion to think that this is
going to solve their particular prob-
lems; it will not.

What we will be doing, if we accept
the Allard amendment, is exposing
working families all over the country.
Families who are working should get
the kind of protections we want
through this legislation, the kind of
protections they thought they were
getting when they bought their health
insurance. This amendment effectively
puts these families on the sidelines and
frees them from any of the protections
of this legislation.

Mr. EDWARDS. Madam President,
will the Senator yield?

Mr. KENNEDY. I am glad to yield to
the Senator from North Carolina.

The ACTING PRESIDENT pro tem-
pore. The Senator from North Carolina.

Mr. EDWARDS. Madam President, as
the Senator is aware, we are con-
tinuing to work very aggressively with
Members on both sides of the aisle, led
by Senators SNOWE, NELSON, and
DEWINE on this issue, specifically to
provide protection for employers, in-
cluding small employers. As somebody
who has been involved with this issue
for many years, I wonder if the Senator
believes we can have a real patient pro-
tection act, real Patients’ Bill of
Rights, if, in fact, we exempt almost
half of the employees in the country
from the legislation?

Mr. KENNEDY. The Senator is quite
right. Of course, we cannot. That is ef-
fectively what we are doing to about 43
or 44 percent. In addition, many of
those who have looked at the amend-
ment think there will be larger compa-
nies that will break down into units of
50 or fewer in order to escape the pro-
tections of this legislation. That can go
on ad infinitum. We are talking about
40, 45 employees per employer. It may
be a lot more.

The Senator is quite correct: This is
a position that I do not think even the
President supports. In the President’s
list of particulars and principles, he is
for holding the employers accountable
that are going to be involved in mak-
ing medical decisions that ultimately
work to the disadvantage and the harm
of the various patients. That isn’t what
this is all about. More likely than not,

and I will let others comment on this—
if you are a hardware store owner who
has four employees and you are paying
your premium, you are not involved in
making medical judgments and deci-
sions. That defies any kind of ordinary
understanding of what is happening
with small businesses. They are not the
ones doing it.

The concern we have is that employ-
ers who provide HMO coverage to sev-
eral hundred employees could say to
the HMO: Let me know anytime there
is going to be an expense over $50,000 or
$75,000 because I want to know about it.
When the HMO calls them up, they say:
Don’t provide the service. That is the
real world, not the smaller business
men and women.

This is an amendment which under-
mines a basic concept. If the good Sen-
ator can explain to me, the proponents,
why should families in small compa-
nies be put at more risk? Why
shouldn’t the family members of a
company that has less than 50 employ-
ees be able to get the specialists they
need? Why shouldn’t a woman worker
in a smaller company be able to get to
the OB/GYN as a primary care physi-
cian? Why should the wife in a smaller
company not be able to get the clinical
trial that will save her life from can-
cer?

What is the answer from the other
side? What is possibly the answer from
the other side? Well, the premiums
have gone up.

We have talked about the issue of
premiums. The President understands
that. It seems to me, with the Allard
amendment, we are putting the work-
ers in these plants and factories at
enormous risk. Whatever the problems
are today, once we give them carte
blanche, the problems are just going to
increase a thousandfold. These employ-
ers are going to be immune, effec-
tively, from any kind of action.

We are opening the barn door and in-
viting any employer to go with any
HMO. It won’t make any difference be-
cause there will not be a remedy for
the workers. Is that what this whole
debate and discussion is about? I don’t
think so.

I hope this amendment will not be
accepted. It is a carve-out. As the Sen-
ator from North Carolina has stated,
there are Members on both sides of the
aisle who are working—Senator SNOWE
and others—to tighten the language in-
cluded in the basic document. We have
talked about and debated the language
during this time, in terms of the role of
the employer and to ensure that there
won’t be unwarranted additional bur-
dens on the employer. That is in the
process. That is what we are dealing
with as the way to go. We are going to
have the opportunity to consider that
later in the day.

Now we have an amendment that is
going to effectively eliminate responsi-
bility for almost half of the employees
in this country. The protection for
those employees is not warranted and
justified with the legislation.

How much time do we have remain-
ing, Madam President?

The ACTING PRESIDENT pro tem-
pore. Seventeen minutes.

Mr. KENNEDY. I yield to the Senator
from North Carolina.

Mr. EDWARDS. Thank you, Madam
President.

I would like to speak briefly to the
Allard amendment. Let me say first to
my colleague, the sponsor of the
amendment, who is in the Chamber, I
have no doubt that his intentions in
this amendment are nothing but good
and he is trying to accomplish some-
thing he believes is important. The
problem is this approach is extreme. It
is extreme, it is outside the main-
stream of all the work, essentially,
that has been done on this issue.

The McCain-Edwards-Kennedy bill
deals specifically with protecting small
employers. The competing legislation,
the Frist-Breaux bill, also deals with
that issue, without this kind of ex-
treme carve-out. The Norwood-Dingell
bill that passed the House of Rep-
resentatives by a wide margin did not
have this kind of language in it. The
American Medical Association, the
medical groups from all over the coun-
try would not support this kind of
carve-out. The reason is, it is impos-
sible to have a real Patients’ Bill of
Rights so all patients and families
across this country are protected if in
fact you exclude almost half the em-
ployees in this country.

The more sensible approach, the
more mainstream approach, which is
the one we are taking in our legislation
and as we speak, is to make sure you
provide the maximum protection you
can, keeping the interests of the pa-
tient in mind, for these small employ-
ers. That is the reason we are con-
tinuing, as we speak, working across
party lines, to craft language that we
believe is appropriate to the purpose of
protecting employers in general and
specifically to protecting small em-
ployers. But to exclude almost half of
the employees in this country from
this legislation means we have essen-
tially left half the country out of pa-
tient protection, which I do not think
anyone thinks is a sensible solution to
the issue.

So I understand the concern. It is a
concern we believe we have addressed
in our legislation, which is to protect
small employers. But we are working
to go further with colleagues on both
sides of the aisle, Republican and Dem-
ocrat, to make sure small businesses
all over the country are protected. But
the solution is not to penalize almost
half the families in this country and
not provide them with the same rights
that all other Americans would have.

It just makes no sense to have no pa-
tient protection for employees who
work at a firm of 48, 49 employees and
for a firm with 60 employees, in fact,
the protections are there. That is just
illogical; it doesn’t make any sense.
Most important, it is an extreme re-
sponse to a legitimate issue. The legiti-
mate issue that is raised we believe we
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have adequately responded to in our
legislation by specifically protecting
employers. But in addition to that, we
are taking further steps to make sure
all employers, and specifically small
employers, are protected.

So I say to my colleagues, if you are
concerned about employers, if you are
concerned about small employers, we
have protections for that group in our
legislation. We are going further on
that issue as we work across party
lines on another amendment that will
be offered, we expect, later this after-
noon.

But this measure is totally outside
the mainstream. It is outside what we
have done. It is outside the Frist-
Breaux bill. It is outside the Norwood-
Dingell bill. It is outside anything the
American Medical Association or med-
ical groups across this country would
ever support.

So while I understand the issue being
raised by my colleague, this measure is
extreme and it penalizes almost half of
the families in this country and leaves
them out of patient protection. Those
families will still be in the same place
they are today, which is HMOs can
deny them coverage and they cannot
do anything about it; they are simply
stuck. Women will not have the right
to go to their OB/GYNs; children will
not have access to specialists; there
will be no emergency room protection
if they need to go to the nearest emer-
gency room; and there will be no way
to challenge any decision that an HMO
has. That 45 percent of American fami-
lies, almost half of American families,
under this amendment would be totally
left out. They would continue to be in
the place where the HMO held com-
plete control over their health care.

That is what we are trying to do
something about. It is not the right
thing to do, to exempt almost half of
America from this patient protection.
Not that the concern is not legitimate,
because it is, but this response is ex-
treme and totally outside the main-
stream of the work and thinking that
has been done by everyone in this area.

The PRESIDING OFFICER (Mr. NEL-
SON of Nebraska). The Senator from
Massachusetts.

Mr. KENNEDY. Will the Senator be
good enough to yield for a question?

Mr. EDWARDS. Yes.
Mr. KENNEDY. Can the Senator con-

ceive of a situation where the employer
got hold of the HMO and said: Look, I
have a worker who has been hurt. I
know it is going to be a costly process
to bring that worker back to good
health, and I don’t want you to spend
more than $25,000 on this. I want to put
a limit on this. We are not going to
spend more. I don’t want you to spend
more.

The HMO is going to say, if I am
going to keep this as a client, I am
going to follow that client.

Let me ask you this. If the Allard
amendment is accepted, and the work-
er was seriously injured because of the
failure to give the kind of medical

treatment that the doctors have rec-
ommended and suggested, would that
patient be able to hold that employer
accountable under the Allard amend-
ment?

Mr. EDWARDS. In answer to the Sen-
ator’s question, not only under this
amendment the employer couldn’t be
held accountable, in fact the HMO
couldn’t be held accountable because
they would both be exempted from the
legislation. So the family and the pa-
tient would be completely left out.
That was my point earlier in respond-
ing to the Senator, in my comment
that this is an extreme response. We
have a response, both in our legislation
and legislation on which the Senator
has been very actively involved, that
provides adequate protection, will
make sure small employers are pro-
tected, but does not punish almost half
the families in the country.

Mr. KENNEDY. If the Senator will
yield further, this is almost an invita-
tion, is it not, to employers, such as
the mom-and-pop stores that have half
a dozen employees, that basically are
just paying the premium and are not
making the decisions? Someone will
say to them: Look, not only do you get
your health insurance but you can just
tell your HMO not to spend more than
$10,000 or $15,000. You can do that and
be completely immune and save your-
self in terms of the additional pre-
miums, although in that way you put
at risk your workers. Could they not do
that?

Mr. EDWARDS. Not only that, but I
say to the Senator, having worked for
and with small businesspeople for
many years, I know they care about
their employees. They care deeply
about their employees, the vast major-
ity of small businesses around this
country. They do not want their em-
ployees to be in a position that they
have no rights against the HMO.

To small businesspeople all over this
country, their lifeblood is their em-
ployees. They need those people to
come to work every day, enjoy the
work, and be productive. One of the
critical components of that, as the
Senator well knows after all his years
of work on this issue, is that they have
quality health care. The small employ-
ers in this country who care about
their employees—in my judgment, the
vast majority—will want to make sure
their employees have the best product
they could possibly have. They will
want them to have the same protec-
tions.

Those small employers will want to
be protected from liability. That is a
reasonable concern, and that is the
concern, as the Senator knows, that we
have addressed in our legislation and
we are continuing to address with even
stronger language with colleagues from
across the aisle.

Mr. KENNEDY. Finally, if I may
yield myself 30 seconds—under the pro-
posal that we anticipate and support, I
will make the assertion that under this
proposal and Senator SNOWE’s proposal

later in the afternoon, which will be in-
troduced with the good support of the
now Presiding Officer, we will ensure
those employees are going to be pro-
tected. That is the way to go. That is
what we want to achieve, to give real
protection to those employers. That is
the way to proceed.

I think it is a much more effective
way, efficient way for the employers, a
more fair way for them, and certainly
a great deal more fair for their employ-
ees.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I yield
myself 5 minutes and then, following
my 5 minutes, yield 5 minutes to the
Senator from Missouri.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. ALLARD. I think we ought to
just take a little time out here and
summarize where we are in this debate
on whether or not we exempt busi-
nesses of 50 employees or fewer. And
this is the way I want to lay it out. The
Democrats are arguing that 41 percent
of small business employees will lack
protection from HMOs. That argument
is wrong. Forty-one percent of small
business employees will be subject to
increased health care premiums or
even losing their health maintenance
insurance altogether. They will not be
insured.

So this argument that there is a line
being drawn between 48 and 51 employ-
ees, the fact is, when you expose small
employers and small businesses to in-
creased lawsuits when they take on a
program, they are not going to take on
the program. So employees will not be
insured.

Moreover, an employee does not get
protection from HMOs from suing their
employer. If they need to sue, they
should sue their HMO, not the em-
ployer, who happens to be, by the way,
kind enough to offer the health insur-
ance.

Under S. 1052, employee health costs
will increase $1.19 per month. Again, I
believe this argument is irrelevant, and
because of S. 1052 we will see, in my
view, more than 1 million Americans
will lose their health insurance. At
least the Senate can do something to
help out small employers by exempting
them from these unnecessary lawsuits.
I am talking about businesses with less
than 50 employees.

S. 1052 will allow a small business of
five employees, for example, to be sued
for unlimited economic, unlimited non-
economic damages, and up to $5 million
in punitive damages. Now, that is not
protecting the small businessman.
That is not protecting those businesses
that have 50 or fewer employees.

According to a recent survey of 600
national employers, 46 percent of the
employers would be likely to drop
health insurance coverage for their
workers if they are exposed to new
health care lawsuits, plain and simple.

I will ask to print in the RECORD a
Denver Post editorial from June 21,
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2001. I will quote a small section of it.
It says:

The competing Democrat bill, in our view,
goes too far and includes a provision that
will allow employees to sue their employers
for denial of a medical request if the em-
ployer helped make the decision.

We think this type of language would have
the effect of encouraging more lawsuits and
driving up costs instead of encouraging
quick, early resolution of disputes.

It went on to say:
We also find fault with the provisions that

would authorize individual lawsuits to
produce punitive damage awards in the mul-
timillion-dollar range. Compensatory dam-
ages are one thing; punitive damage awards
are quite another.

I ask unanimous consent that this
editorial be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Denver Post, June 21, 2001]
WEIGHING PATIENTS’ RIGHTS

As we are so often reminded, the demands
for medical care are infinite while supply is
not. HMOs arrived on the scene some years
ago and quickly became the primary form of
medical insurance precisely because they
were designed to hold down medical costs.
Employers, who provide the lion’s share of
insurance, liked them for that reason.

Now, but a few short years later, public
opinion polls suggest the general public be-
lieves HMOs provide an inferior form of in-
surance.

Enter Congress.
The U.S. Senate is considering bills that

would establish a Patients’ Bill of Rights
and specifically authorize a patient to sue
the HMO for damages incurred when medical
care is denied.

The issue for the Senate and for the nation
is how wide to open the doors to the courts.

President Bush has offered what seems to
be a sensible compromise. He supports a bill
sponsored by Sens. John Breaux, D-La., Bill
Frist, R-Tenn., and James Jeffords, former
Republican turned independent from
Vermont. The bill would establish an inde-
pendent review process to resolve disputes
before a lawsuit could be filed. Thus, a per-
son who wants a particular medical service
and is denied would be required first to sub-
mit his complaint to a review panel, which,
in turn, would consider the facts and make a
timely decision.

This approach recognizes the legitimate
interest of the medical provider in control-
ling costs by delivering only necessary med-
ical treatments. At the same time, it pro-
vides for a second set of eyes to review the
quality of the decision.

The competing Democratic bill, in our
view, goes too far and includes a provision
that would allow employees to sue their em-
ployers for a denial of a medical request if
the employer helped make the decision.

We think this type of language would have
the effect of encouraging more lawsuits and
driving up costs instead of encouraging
quick, early resolution of disputes. We also
find fault with the provisions that would au-
thorize individual lawsuits to produce puni-
tive damage awards in the multimillion-dol-
lar range. Compensatory damages are one
thing; punitive damage awards are quite an-
other.

It would be nice if we could all have med-
ical care provided on our terms alone. Some-
where a balance must be struck.

We favor something closer to the presi-
dent’s position than to that endorsed by the
Democratic leadership, but remain opti-

mistic that—given the high political
stakes—the nation will see a bill signed this
year.

Mr. ALLARD. Mr. President, the em-
ployer is not protected. In fact, he is
exposed to more lawsuits—multi-
million-dollar lawsuits. In order to pro-
tect himself, he is not going to provide
health insurance. That means the em-
ployees will not be covered. The argu-
ment was made, why don’t you provide
coverage for small employers? Why
don’t you provide coverage for emer-
gency service? Why don’t they provide
coverage for medical needs that occur
in families and what not? The em-
ployer isn’t going to provide that cov-
erage if he has to face lawsuits. It is
optional. He will decide not to offer
health insurance.

I was a small businessman and I had
to face the challenge of medical costs.
We had between 10 and 15 employees.
The health care costs were eating us
alive. So finally we went to the em-
ployees and said what we would like to
do is this: We can’t afford this, so we
will pay you more in a salary and then,
hopefully, that will be enough of an in-
crease that you can buy your own
health insurance. We could not afford
to do that. That was in times that
weren’t as challenging as they are
today.

We are seeing horrendous increases
in premiums to small business employ-
ers. Now we are going to tack on top of
that these mandates and increased
costs and the increased threat of a law-
suit. It is not hard for me to believe
that we are going to have at least a
million more workers out there who
are not going to be insured if this bill
passes.

Now, it is 41 percent of the workforce
that we are talking about with this
amendment. But I look at it a different
way. I think we are helping assure that
they will have health care coverage
with this amendment because we are
exempting them from the lawsuits.

I think this amendment is a very re-
sponsible one. It is needed. If it is not
adopted, the small business community
of 50 employees or less will suffer.

I yield 5 minutes to the Senator from
Missouri.

Mr. BOND. Mr. President, I thank my
friend from Colorado and I commend
him for this amendment, which I think
is very important because it goes to
one of the real key areas in this Pa-
tients’ Bill of Rights.

We want to make sure that people
have good health care coverage and
that they get what they deserve from
their HMO, their insurance company.
That is what this debate is all about.
How do we get there? One of the most
important parts of that question is how
we deal with the small businesses that
provide health care coverage now for
their employees and who may not in
the future.

My colleagues on the other side of
the aisle insist that employers will not
drop coverage due to the McCain-Ken-
nedy bill. For some employers, that is

probably true. Virtually all large com-
panies offer health care, and even if we
pass this legislation and dramatically
increase costs, they will probably have
to do so. They will have to pay more
and their employees will have to pay
more. But they are likely to have cov-
erage. But from everything I am hear-
ing from the small business commu-
nity, it is much less likely that small
businesses—even those who now pro-
vide health care coverage—will be able
to do so.

I heard a colleague on the other side
of the aisle say that the McCain-Ken-
nedy bill has taken care of small em-
ployers—the small employers health
care provision. Right. Just like a herbi-
cide takes care of a bed of flowers, it is
going to kill small business health care
at the roots. I know what ‘‘taken care
of’’ means in that context. I have
sprayed herbicide; I know what they do
to a flower bed or a lawn. That is how
McCain-Kennedy takes care of the
health care coverage of small business.
They drive them out.

Small businesses are the ones that
are struggling to survive. Small busi-
nesses are the ones that struggle to
provide health care. They are at the
heart of the problem that the McCain-
Kennedy bill totally ignores—the 43
million Americans who have no health
insurance. Of that 43 million Ameri-
cans who have no health care insur-
ance, approximately 60 percent are
small businessowners, employees and
their dependents, the family members.
That is 25.8 million Americans, either
small businessowners, employees, or
family members, who are not covered
by health insurance. They can’t be a
patient under the Patients’ Bill of
Rights. In Missouri, we have 570,000 un-
insured, and 342,000 are in families
headed by a small businessperson, man
or woman.

If we drive more of the small busi-
nesses out of health care coverage,
those numbers are going to go up. That
is a disaster. That is the wrong way to
go. Many small businesses do not offer
coverage. Why is that? Well, there are
still many barriers to small businesses
providing health care coverage.

First, they have higher premium
costs.

Second, they have higher annual pre-
mium increases.

Third, there are more difficult ad-
ministrative hurdles. In mom and pop
operations, neither mom nor pop usu-
ally has the administrative skills to
set up health care and other benefit
plans.

Limited deductions for the self-em-
ployed, we voted on that last week. Un-
fortunately, my colleagues chose to
turn a blind eye to the needs of the
self-employed and their families and
said we are going to skip them in this
bill. That is one more mistake in this
bill. Here are the problems. Under
McCain-Kennedy, there would be a 4.2
percent cost increase—slightly more.
That is going to make health care cov-
erage more expensive for the small
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business and the small business em-
ployee. That means fewer patients, be-
cause 300,000 lose coverage for every 1
percent increase.

Exposure to liability is the big one.
Employers throughout Missouri are
writing: we cannot afford the con-
tinuing cost increases in health care
and we will not tolerate those plus ex-
posure to liability.

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mr. ALLARD. I yield the Senator an
additional 3 minutes.

Mr. BOND. I ask for 1 minute.
Most small businesses in America are

only one lawsuit away from going out
of business. This lawsuit, under the
multitude of causes of action provided
in the McCain-Kennedy bill, could
drive any single small business out of
business. They are one lawsuit away
from going out of business. Small busi-
nesses are smart enough to know if
they are one lawsuit away from going
out of business because they provide
health care, they are one McCain-Ken-
nedy bill away from getting out of the
health care coverage business.

The 43 million Americans who are
now uninsured—watch those numbers
increase. Yesterday I noted 1,895 Mis-
souri employees of small businesses
would lose health care coverage be-
cause their small business employer
could not take the risk. That number
is going to be higher. It is much higher
nationally.

I commend the amendment offered
by my colleague from Colorado. I offer
this as a suggestion: If Members care
about small businesses and the health
care coverage they provide their em-
ployees, vote for the Allard amend-
ment. This is the only way to save
small businesses from a knife in their
back, making health care coverage for
their employees unaffordable.

Mr. ALLARD. I yield 2 minutes to
the Senator from Texas.

Mr. GRAMM. Mr. President, I con-
gratulate Senator ALLARD. Yesterday
we had an amendment on exempting
employers from being sued. That
amendment was important. This
amendment is important, as well.

Our basic point yesterday was, when
an employer, because they care about
their employees and because they want
to attract and hold good employees,
puts up their own money to help people
buy health insurance, we should not re-
ward that voluntary activity by mak-
ing them liable to being dragged into
court and sued.

The bill before the Senate is a classic
bait and switch bill, make no doubt. It
says you cannot sue employers, and
then it says you can sue employers,
and it has 71⁄2 pages of conditions under
which employers can be sued, including
conditions where they exercise control,
which is a little trick phrase because
ERISA, the program that governs em-
ployer benefits to employees, guaran-
tees that the employers are always
deemed to be in control. So the bill be-
fore the Senate is written to guarantee

every employer in America can be
sued. If anybody doesn’t understand
that, it is because they don’t want to
understand it.

This amendment does not fix the
problem. This amendment simply
makes a plea that if you are going to
force companies such as Wal-Mart to
cancel their insurance—at least they
have smart lawyers and they have lots
of money and can figure out a way to
get around this provision by changing
their plans. Some of them won’t. They
will cancel their health insurance. And
the proponents of this bill will be back
a year from now, 2 years from now,
saying, well, the number of uninsured
has gone up and we need to have the
Government take over and run the
health care system.

This amendment is simply a last gasp
effort to introduce some reason into
this bill which says while clearly this
bill is aimed at allowing employers to
be sued, and clearly large employers
are going to be hit with this liability
and they are going to be forced either
to drop their plan or change it, they
have some ability to make a change. It
is not smart. It is counterproductive. It
is hurtful to America. But that is the
way it is. That is the majority posi-
tion.

The point is, this amendment says, if
the company has 50 or fewer employ-
ees. We are talking about small busi-
ness; we are not talking about compa-
nies that can go out and hire a legion
of lawyers; we are not talking about
companies that have the ability to
junk their health care plan and to fig-
ure out a clever way to try to get
around the devastating provisions in
this bill. If you vote against this
amendment, you are saying to every
small business in America, we don’t
care if you are sued; we don’t care if
you provide health insurance.

It is unimaginable we would not
adopt this amendment and say that
while we are willing in the name of
bringing lawsuits to the doorstep of
every employer in America, we are not
willing to destroy the ability of small
business to provide health insurance,
and therefore we are going to adopt
this amendment. This does not fix the
problem. This is an amendment that
should bring out some degree of shame
as to what we are willing to do. I urge
my colleagues to vote for this amend-
ment.

I yield the floor.
Mr. ALLARD. How much time re-

mains?
The PRESIDING OFFICER. Two

minutes, and the other side has 7 min-
utes 16 seconds.

Mr. KENNEDY. I yield myself 41⁄2
minutes.

Mr. President, the issue is the protec-
tion of these workers. We have had 22
days of hearings; we have had this leg-
islation for 5 years, trying to get it be-
fore the Senate; and now we have the
opportunity to provide real protections
to families in this country.

Now this amendment wants to say,
we will provide protections for some

but we will eliminate 45 percent of the
protections for families in this coun-
try. What possible sense does that
make?

There is a representation that some-
how employers will be at risk. They
will not be at risk unless they are mak-
ing medical decisions that will result
in harm or injury to the patient. If
they are not, they are free, in spite of
all the agitation we have heard from
those supporting this amendment.

I have been around here long enough
to realize that when we take on the
special interests—and that is the HMO
in this case—we hear dire con-
sequences. When we worked on the
Family and Medical Leave we heard
the estimates that it would cost Amer-
ican business $25 to $30 billion a year.
That was all malarkey. We worked on
the Kassebaum-Kennedy bill regarding
portability of health insurance, par-
ticularly for the disabled. They said it
would increase the premiums 30 per-
cent, it would be the end of small busi-
ness and the end of the American econ-
omy. That was a lot of baloney. We
worked on increasing the minimum
wage. We heard it would put small
business out of business, and that there
would be hundreds of thousands out of
work all over this country. That was
baloney.

The burden we hear that would be
put on small business is baloney. They
have nothing to fear. They have noth-
ing to fear in this. But the HMOs have
something to fear if they are not going
to permit doctors and nurses and
trained personnel to provide for their
patients.

The facts belie these representations
that have been made. If you look at the
States that have tough HMO legisla-
tion, as we have gone through repeat-
edly, the message should become clear.
For instance, in Texas with their tough
HMO law, there have been 17 cases in 5
years.

California has a tough law that has
been in effect now 9 months, and no
cases. No cases. Do you hear me? No
cases. No small businessmen, nobody
with 50 or less, none, no cases on it.
And what has happened? The employ-
ees are getting the protections they
need.

Now we hear, well, what about the
premiums? I read into the RECORD yes-
terday that the total cost of this
amounts to 1 percent a year over the
period of the future—4.2 percent over 5
years. That amounts to about $1.19 a
month. Let me tell every premium
payer in this country about what is
happening in terms of their premiums,
why they are going up.

We have Mr. McGuire, United Health
Group, who got $54 million in com-
pensation last year and $357 million in
stock options for a total compensation
of $411 million. That is $4.25 a month
for every premium. We are talking
about $1.19 a month.

You want to do something about the
increase in terms of your premiums,
tell Mr. McGuire he does not need $411
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million a year in annual compensation
and stock options. We know what is
happening. They had $3.5 billion—$3.5
billion—in profits last year. Fine. Well
and good. But when you see the mil-
lions of dollars that they are spending
out there on the airwaves every single
day, don’t cry crocodile tears in this
Chamber about what is going to happen
to the HMOs.

We are going to ensure that small
businesses will be protected. I will join
with the Senators from Colorado and
Texas if they want to try to assist
small business with help through the
Tax Code to offset the 25 to 30 percent
increase in premiums. The reason they
are getting that 25 or 30 percent in-
crease is because they are getting
gouged by the major HMOs. That is the
real reason. That is what we ought to
be about, the real business of that, not
taking it out on the injured patients in
this country who are not getting the
health care they need. How much time
do I have?

The PRESIDING OFFICER. Two
minutes forty seconds.

Mr. KENNEDY. I yield that time to
the Senator from North Carolina.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Let me just conclude
from our side by saying a couple things
about what the Senator from Colorado
is trying to accomplish. We understand
his concern about this issue. We do not
believe this is the appropriate response
or the appropriate measure. This is an
extreme response to a legitimate issue.
The legitimate issue is making sure
small business people all over this
country are in fact protected. We have
provided in our legislation that unless
they make an individual medical deci-
sion, which small businesspeople do
not, then they are immune from re-
sponsibility.

No. 2, in addition to that, we are con-
tinuing to negotiate with our col-
leagues—Senator SNOWE, the presiding
Senator, and others—on this issue, and
we expect to have an amendment to
offer later today that also will provide
further protection for small business-
men.

I know that the Presiding Officer and
many others on both sides of the aisle
care deeply about this issue. This is an
extreme response. It will have an ex-
traordinarily bad effect on almost half
of the employees in this country. It is
outside the mainstream, outside our
legislation, outside the Frist-Breaux
bill, outside the Norwood-Dingell bill,
not supported by the American Medical
Association, not supported by any of
the health care groups in this country.
This is not what needs to be done. So I
urge my colleagues to defeat this
amendment, to vote against it, to vote
with the patients, and we will continue
to address the issue of ensuring that
small businesses all over America are
protected.

I thank the Chair.
Mr. ALLARD. Mr. President, has

time expired on the other side?

The PRESIDING OFFICER. The ma-
jority has 42 seconds. The Senator from
Colorado has 1 minute 50 seconds.

Mr. ALLARD. I reserve my time
until the majority has used their time
on the amendment.

The PRESIDING OFFICER. Who
yields time?

The Senator from North Carolina.
Mr. EDWARDS. Very quickly, with

the remaining 40 seconds that we have,
we urge our colleagues to vote against
this amendment. We are doing the
things necessary to protect small
businesspeople all over this country,
but that can be done without leaving
almost half of the families of America
uncovered by the necessary patient
protections that are in our legislation.
For that reason we urge our colleagues
to vote against the Allard amendment.

We yield back the remainder of our
time.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Colorado.
Mr. ALLARD. Mr. President, I yield

myself the remainder of the time.
First of all, I would like to thank my

colleagues from Texas and from Mis-
souri for their very cogent comments
on small business and the adverse im-
pact of this particular bill on small
business. My particular amendment ex-
empts businesses of 50 employees or
less. This is important because what
we do in this bill is we expose busi-
nesses to more lawsuits. The con-
sequences are that businesses will not
insure their employees. They will not
provide health coverage. The other side
is trying to make the point that some-
how or the other this amendment will
hurt health care coverage for employ-
ees. Just the opposite will happen. If
this amendment is not adopted and the
bill is passed, small employers all over
America will cancel their health care
coverage and turn to the employee and
ask them to provide for their own
health care coverage. That is not more
health care coverage; that is less
health care coverage.

I am a small businessman. I have had
to face those tough decisions, and it is
not hard for me to believe that a mil-
lion employees will lose health care
coverage if this particular bill is
passed. I am going to ask my col-
leagues in this Chamber to vote for
this Allard amendment because we
want to make sure that we have a via-
ble small business community in
America. We want to assure that cov-
erage for employees now covered by
health plans of their small business
employers continues.

If this bill passes, there is a good
chance they are going to lose that cov-
erage and that is going to mean less
health care coverage for employees,
not more.

This is a key amendment. It is a key
vote for the small business community.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. ALLARD. I ask Senators to join
me in supporting the Allard amend-

ment. It is important to the small busi-
ness community. It is important to
health care in this country.

The PRESIDING OFFICER. All time
has expired.

Mr. ALLARD. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.
The question is on agreeing to the

amendment No. 817. The clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. CARPER) and
the Senator from New York (Mr. SCHU-
MER) are necessarily absent.

The PRESIDING OFFICER (Ms.
CANTWELL). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 45,
nays 53, as follows:

[Rollcall Vote No. 199 Leg.]
YEAS—45

Allard
Allen
Bennett
Bond
Brownback
Bunning
Burns
Campbell
Cochran
Collins
Craig
Crapo
Domenici
Ensign
Enzi

Frist
Gramm
Grassley
Gregg
Hagel
Hatch
Helms
Hutchinson
Hutchison
Inhofe
Kyl
Lincoln
Lott
Lugar
McConnell

Murkowski
Nickles
Roberts
Santorum
Sessions
Shelby
Smith (NH)
Smith (OR)
Specter
Stevens
Thomas
Thompson
Thurmond
Voinovich
Warner

NAYS—53

Akaka
Baucus
Bayh
Biden
Bingaman
Boxer
Breaux
Byrd
Cantwell
Carnahan
Chafee
Cleland
Clinton
Conrad
Corzine
Daschle
Dayton
DeWine

Dodd
Dorgan
Durbin
Edwards
Feingold
Feinstein
Fitzgerald
Graham
Harkin
Hollings
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Landrieu
Leahy

Levin
Lieberman
McCain
Mikulski
Miller
Murray
Nelson (FL)
Nelson (NE)
Reed
Reid
Rockefeller
Sarbanes
Snowe
Stabenow
Torricelli
Wellstone
Wyden

NOT VOTING—2

Carper Schumer

The amendment (No. 817) was re-
jected.

Mr. REID. I move to reconsider the
vote.

Mr. DORGAN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Madam President, could
we have order in the Senate.

Mr. STEVENS. Madam President, it
is a very serious matter we would like
to discuss with the Senate. I do hope
the Senate will come to order.

The PRESIDING OFFICER. The Sen-
ate will be in order. Members will take
their conversations off the floor.

The Senator from West Virginia.
SUPPLEMENTAL APPROPRIATIONS

Mr. BYRD. Madam President, I have
asked for recognition at this time so
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that I might inquire of the joint leader-
ship as to when we might expect to
take up the supplemental appropria-
tions bill. That bill was reported from
the Appropriations Committee several
days ago. It is on the calendar. We only
have a little time left this week.

The administration has asked for
this bill. The amount in the bill is
within the request of the President of
the United States—not one cent, not
one thin dime over the President’s re-
quest.

The bill has had the joint support of
the distinguished Senator from Alaska,
Mr. STEVENS, and myself, and our re-
spective sides.

I will be able, at a later time, to com-
pliment the members of the com-
mittee. Right now I want to inquire.
This is a very serious matter. The ad-
ministration says it wants this bill be-
fore we go out because of the need in
the military for moneys for services,
for training, and so forth. I do not want
us to be out through this recess and
have this bill hanging out there, and
have it there when we get back.

Now we are ready to go. I would sug-
gest we try to get a time agreement
that would be amenable to the feelings
of the two leaders and our respective
sides. I think we can do that. I have
every confidence we can do that. I just
take the floor now to inquire as to
what the chances are for us to move
this supplemental appropriations bill
before we go home for the Independ-
ence Day recess.

Mr. STEVENS. Will the Senator
yield for one moment?

Mr. BYRD. I gladly yield.
Mr. STEVENS. Madam President, I

just received word from the House of
Representatives that they are sched-
uling two appropriations bills on the
floor, and they have bipartisan agree-
ment to finish by Thursday night. That
is why this dialog right now is very im-
portant. We do have to go to con-
ference with the House before they
leave.

I join the Senator in making the in-
quiry.

Mr. BYRD. Madam President, I
thank the distinguished Senator.

Mr. DASCHLE addressed the Chair.
Mr. BYRD. Madam President, I yield

to the distinguished majority leader.
The PRESIDING OFFICER. The ma-

jority leader is recognized.
Mr. DASCHLE. Madam President, I

thank the distinguished chairman for
yielding.

I reply that it would be my intention
to complete the supplemental prior to
the time we leave. I do not think we
ought to leave Washington prior to the
time the supplemental has been satis-
factorily disposed of. I do not think we
ought to take vacation until this legis-
lation has been completed.

I have indicated, just now, to Senator
LOTT that if we could reach some
agreement—a finite list of amendments
remaining on this bill, with an under-
standing of how long these amend-
ments would require for debate—that I

may be willing to enter into something
I was not prepared to do earlier, which
is to move to the supplemental prior to
the time we complete our work on the
Patients’ Bill of Rights. We will com-
plete our work on the Patients’ Bill of
Rights this week, and we will finish the
supplemental this week, and the orga-
nizing resolution this week —or before
we leave, whatever time it takes.

I hope our House colleagues will
choose not to leave town until the con-
ference has been completed and until
we have been able to deal with the con-
ference as well. It should not take long
in conference. But clearly that work
must be done. As I say, if we could
reach that agreement with regard to a
finite list, I would be prepared then to
find a way with which to schedule and
then perhaps take up a unanimous con-
sent agreement that would allow us to
consider the supplemental over a des-
ignated period of time.

Mr. STEVENS. Will the Senator
yield?

Mr. BYRD. I yield to the Senator.
Mr. STEVENS. Madam President, the

leader is correct about the timing. We
should all stay until we finish this
matter. But if we don’t finish it by
Thursday, and the House is already
scheduled, I can tell you, you are not
from as far west as I am, but you can’t
get reservations out of this place over
the Fourth of July now. It is going to
be very difficult for all of us and our
staffs to get out of town for the Fourth
of July unless we know now what we
are going to be able to do. I am con-
fident they will stay if they know we
are sincere about finishing.

I am prepared to stay tonight. We
have a Republican dinner tonight, but I
think we can stay tonight. That would
be a time when we normally would not
have votes, but we can have our de-
bates on whatever amendments might
be offered and get an agreement to vote
tomorrow at the leader’s discretion. We
have to get this bill to the House by to-
morrow noon or it is not fair to ask
them to stay to complete it. We should
not expect them to just stay here, can-
cel all their reservations, not knowing
whether we are going to finish by
Thursday.

Mr. DASCHLE. Madam President,
will the chairman yield?

Mr. BYRD. I yield to the distin-
guished majority leader, with the un-
derstanding I not lose my rights to the
floor.

Mr. DASCHLE. I thank the chairman
for yielding.

Let me just say, the whole purpose in
my announcement early last week that
we would have to finish the supple-
mental, the organizing resolution, and
the Patients’ Bill of Rights was to ac-
commodate Senators who had reserva-
tions. It is not my desire to inconven-
ience Senators or Members of the
House with regard to this schedule. I
do believe that the President believes,
and many of us believe, that vacations
are important, reservations are impor-
tant, but not as important as finishing

the supplemental, not as important as
the Patient Protection Act, certainly
not as important as the organizing res-
olution. We will stay here. I hope our
House colleagues will share the same
view we have with regard to the impor-
tance of getting our work done on the
supplemental.

I announced that last week. I don’t
know if people believed I was serious
about it, but we are serious. We are
resolute. That will be the order for
whatever length of time it takes to
complete our work.

I thank the chairman for yielding.
Mr. STEVENS. Will the Senator

yield?
Mr. BYRD. I thank the distinguished

majority leader.
I yield to my counterpart.
Mr. STEVENS. I know the Senator

from Oregon wishes to have a conversa-
tion. I am prepared—I think the Sen-
ator should be prepared—to present to
the Senate now our wishes with regard
to the agreement.

From my own point of view, we have
a very limited managers’ amendment
which Senator BYRD and I are working
on, and I think we disclosed it with
most people. But other than that, I
know of only one amendment that is
certain to be offered. That is an amend-
ment of the Senator from Arizona.

I am prepared to enter into an agree-
ment of no more than an hour on an
amendment, and amendments be dis-
closed here by noon. We will debate
them tonight and vote tomorrow.

Mr. BYRD. Madam President, may I
first yield to the distinguished Senator
from Oregon who has been waiting.
Then I want to respond to the distin-
guished Senator from Alaska.

Mr. SMITH of Oregon. I thank the
chairman of the Appropriations Com-
mittee. Senator BYRD does not have a
bigger fan in this Chamber than I when
it comes to the way he defends the peo-
ple of West Virginia.

I am one of those who would like not
to be holding up this bill, but I am
looking at a situation in the Klamath
Basin of Oregon and California that is
in a drought condition. Drought is typ-
ical in the western United States. It is
regular. You can count on it. Unlike
past droughts, the people of Klamath
Basin have had the Government mag-
nify their drought by cutting off every
drop of water. There are probably 1,500
farm families who have no income be-
cause of a Government policy which
has exalted a bottom-feeding sucker
fish above their welfare.

That is the Government’s choice, if it
wants to save the sucker fish, but my
plea is that in this bill, as the Presi-
dent has asked, that at least the $20
million he has asked for be included or
else I can’t get out of the way.

I do this in the spirit of ROBERT BYRD
and the way I have seen him operate. I
admire it so much because I can’t go
home and look into the faces of these
desperate people who are without now
because of the Federal Government.
The truth is, they need $200 million, if
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we want to be right by them. But the
President only asked for 20. I am ask-
ing that we do at least that much.

I thank the Senator for his consider-
ation.

Mr. BYRD. Madam President, I know
about the Klamath problem. I would be
happy to discuss that. I also know that
the administration wants this bill. I
hope the Senator will not stand in the
way of final action on it. There are
many things I have wanted over the
years, and the Senator has every right
to stand on the floor as long as his feet
will hold him and speak as long as he
wants. I will be here listening when he
speaks. I have a sick wife. She has been
in the hospital now for 10 days—9 days,
but she is on the mend. I will be here as
long as the Senator wants to talk. If he
wants to stay in the way of the bill, I
will be here listening. But we will talk
about this.

I am not saying no, but I am saying
that when anyone wants to stand in
the way, they are going to have the ad-
ministration to compete with there.
The President wants this bill. And my
friend TED STEVENS and I have busted a
gut to get this bill to the floor and to
keep it within the President’s limits.

If any Senator is contemplating call-
ing up an amendment, if it is a money
amendment, that Senator ought to be
ready to find an offset in the bill. That
Senator ought to be ready to have the
administration call that amendment
an emergency on this bill. Now, if the
administration wants to call it an
emergency or if there is an offset, I am
sure the Senator probably won’t have a
great deal of trouble. But I want to do
what the President has asked for in
this instance. This money is needed
now.

That is a long story, but I say to the
distinguished Senator from Oregon
that he won’t be by himself if he wants
to hold up the bill.

Mr. LOTT. Madam President, will the
distinguished Senator from West Vir-
ginia yield?

Mr. BYRD. Yes, I will.
Mr. LOTT. I apologize to my col-

leagues for not being here to hear the
discussion earlier. I have been briefed
on basically what has been said.

I commend the chairman of the Ap-
propriations Committee and the rank-
ing member for the work they have
done on this very important defense,
and other issues, supplemental appro-
priations bill. They have worked hard.
They did bust a gut to get it out, and
they held it within the area of the
President’s request. They have done a
credible and formidable job.

I would like to get a time agreement,
a tight time agreement, and a limit on
amendment or amendments, and
would, in spite of the fact that there is
a very important conflict tonight, be
willing to work with the managers of
the legislation to see if we could get an
agreement to do it tonight so that a
conference would be possible with the
House and this very important matter
could be completed in the conference

and the money be available for the
needs of our defense and the health
care of our military men and women.

I will be glad to work with the Sen-
ator from West Virginia and with his
leader, the majority leader, and to
work with Senators who do have con-
cerns to make sure we address those,
that they are heard.

The important thing is that we push
to try to get this done. I appreciate
that effort. I know the President wants
it. I have spoken to him, and Senator
DASCHLE has spoken to him. Clearly,
we need to get this business done. I
make my commitment to the Senator
that I will work with him and others to
see if we can’t work out an agreement
to handle the bill tonight and then we
can do the conference tomorrow. I will
be working on that and will confer
with Senators as we go forward.

Mr. BYRD. Madam President, I
thank the Republican leader. Let me
close by urging that our respective
staffs—I thank both leaders for the as-
surances they have given of coopera-
tion and of desire to get the bill fin-
ished. I would like to suggest that the
proposal by Senator STEVENS go for-
ward, that our respective staffs get to-
gether, work out a time agreement,
and any Senators who want to offer
amendments under the constrictions
that have been stated here, by which
we are bound, let’s have those Senators
come forward by noon today and tell us
about their amendments.

Mr. REID. Madam President, if the
Senator has finished——

Mr. BYRD. I thank all Senators.
Mr. STEVENS. If the Senator will

yield for a moment, because of my ne-
gotiations with the House, I urge that
we set a time limit on when we are
coming back, if that is agreeable to the
leadership, and that we announce that
amendments must be presented to us
at the desk by noon.

Mr. BYRD. Madam President, I make
that request.

Mr. REID. Reserving the right to ob-
ject and I will object, I haven’t had an
opportunity to confer with the major-
ity leader. He should be in on this. We
will be happy to try to work something
out. I object until Senator DASCHLE is
apprised of this.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BYRD. Madam President, I still
have the floor. I don’t lose it on an ob-
jection to a unanimous consent re-
quest. Let me simply say that I will
just express the hope that we can know
by noon. I have discussed this with our
leader during the break. I certainly
want to work with our distinguished
whip between now and then. There
hasn’t been any Democratic whip in
my time here that is any better, and
few have been as good as Mr. REID. I
am not one of those who is any better.
I am one of those who hasn’t been as
good a whip as Mr. REID. So I thank
him. I am sure that we will work to-
gether.

Mr. STEVENS. Will the Senator
yield for one more inquiry?

Mr. BYRD. Yes.
Mr. STEVENS. Is there some way to

set a time limit so we can go to the
House and let them know? They have
schedules to meet, too. I urge that we
have some way to get an agreement
that we have this bill called up tonight
and we debate any amendments to-
night and all amendments must be de-
bated tonight and that we vote tomor-
row. That seems to be agreeable with
the majority leader. I hope it is. But
the main thing is to get us some way
that we know how many amendments
are out there, I say to my good friend.
I spent 8 years as a whip. I know your
task is difficult. I think we have a
right to ask for disclosure of the
amendments that would be offered to
the supplemental and have it done by a
specific time today.

Mr. REID. If the Senator from West
Virginia will yield.

Mr. BYRD. Yes, but I retain my right
to the floor.

Mr. REID. I say to the two chairmen,
I am also a member of that committee,
and I would like to finish the business
at hand. Senator DASCHLE has been
very clear. He has stated for more than
a week now that we must move forward
with the Patients’ Bill of Rights. We
are doing that. He said this morning—
and I have been in conference with Sen-
ator KENNEDY and Senator EDWARDS. I
have spoken to JUDD GREGG, manager
of the Patients’ Bill of Rights bill. I in-
dicated to him we need a finite list of
amendments on the Patients’ Bill of
Rights. That seems simple. We are very
interested in doing that, and that
should be able to be accomplished
quickly. Everybody knows the con-
tested issues on this matter. We need a
finite list of amendments.

When that is done, Senator DASCHLE
said he would be happy to work with
the two Senators and work out some-
thing that is fair. We can do that as
quickly as possible. I think there could
be a finite list given to us in the next
hour. It should not be very hard to do
at all.

Mr. BYRD. Madam President, I want
to make sure the distinguished whip
understood my request. My request was
not that we take up the bill by noon.
My request is only that Senators who
have amendments make it known by 12
noon, that we close out after they have
made it known as to what amendments
they want to call up, and that we close
out the amendments at that point. The
leader would still retain, of course, his
right to call up the bill whenever he
wishes.

Having said that, might I make the
request again?

Mr. REID. Madam President, as the
Senator knows, I have come to him on
many occasions on various bills saying
we need to enter into an agreement
when the amendments can be filed. We
want to do this. I am saying that we
will do this as quickly as possible. You
need not be on the floor. I will try to
get the agreement as soon as possible.
We have time limited to the supple-
mental, but there are certain people I
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have to check with, and we will do that
as quickly as possible.

Mr. BYRD. I yield to the Senator
from Alaska.

Mr. STEVENS. My question to the
distinguished whip is plain and simple.
Is the Senator from Nevada saying that
the finite list of amendments to the
Patients’ Bill of Rights must be
reached before we can get the finite list
for the supplemental?

Mr. REID. No. If the Senator allow
me to respond.

Mr. BYRD. I yield for that purpose.
Mr. REID. We need a finite list on

the Patients’ Bill of Rights so a time
can be arranged to do the supple-
mental.

Mr. STEVENS. Respectfully, that is
not how I understood my discussion
with the majority leader. We discussed
doing this bill tonight. There will be a
window. This is the night of the Repub-
lican dinner. Some of us have agreed to
stay and debate the amendments on
the supplemental so that it might be
voted on in a very short window tomor-
row and get it to the House tomorrow
so they can finish it so we can get it
back by Thursday or Friday. Unless we
do that today, I for one am going to
give up on the supplemental.

Mr. REID. If the Senator from West
Virginia would allow me to answer.

Mr. BYRD. Yes.
Mr. REID. First of all, probably if

you are something like me, that would
be a good excuse so you would not have
to go to the dinner if you had to be
here.

Mr. STEVENS. Better not said, but
you are right.

Mr. REID. But there is no reason
that we cannot have a finite list of
amendments on the Patients’ Bill of
Rights within the next hour or so. I am
sure Senator DASCHLE would be happy
to work with Senator LOTT and arrange
a time. Give us a little time on this.

I repeat to my friends again, the
question on the list of amendments
should be filed and we will work on
that very quickly.

Mr. BYRD. Madam President, I hope
we have reached an understanding. I
have been at this work for many years.
I have learned a long time ago that
when you are within reach and you
have both leaders having expressed
their desire for a unanimous consent
request, and with the work that the
Senator from Alaska and I have al-
ready done with respect to arriving at
such a request, that other amend-
ments, other Senators, and other re-
quests can come out of the woodwork.
I would like to get this nailed down by
noon, or earlier, because the longer we
wait, the more Senators there will be
that will say, ‘‘This is my chance.’’

In closing, I hope we can go forward
with this request soon. I yield the
floor.

AMENDMENT NO. 818

The PRESIDING OFFICER. Under
the previous order, there will now be 15
minutes for debate on the Kyl-Nelson
amendment No. 818.

The Senator from Arizona is recog-
nized.

Mr. KYL. Madam President, I will
speak and then yield time to Senator
NELSON of Nebraska, my colleague on
this amendment. In discussing this pro-
posed amendment with some of the
stakeholders involved, a couple ques-
tions have been raised. I want to clar-
ify my intention and turn the time
over to Senator NELSON.

One question asked was, With respect
to the external review, is this a de novo
hearing? That is to say, does the exter-
nal reviewer begin with whatever
record is before it, but can bring in
other witnesses, or consider other ma-
terial or other factors or records in ad-
dition to that which may have been
considered by the internal reviewer.
The answer to that question is yes. I
believe that is what the underlying bill
provides. Our amendment intends the
same. To the extent that would need to
be clarified, we are willing to do that.

Secondly, there is concern that with
respect to the negotiated rulemaking
procedure that is provided for in the
amendment, that the composition of
the stakeholders be fair.

Obviously, we believe that should be
fair. We believe that the providers need
to have adequate representation in
such rulemaking procedure, that all
stakeholders should be represented.

I do not know what we can do to
make our commitment any more firm,
but to the extent anyone has a sugges-
tion about how we ensure that fairness,
it would certainly be our intention to
do so.

In summary, we have identified a
specific problem with the bill, a need
to add a standard that is uniform and
to ensure that the two extremes do not
represent what occurs here. One ex-
treme is that the external reviewer has
no guidance and can just ignore the
contract. The other extreme is that an
HMO can draft a contract that is so
strict that the reviewer has no ability
to provide medically necessary care for
the patient.

We are proposing a standard of care
that can be utilized by the external re-
viewer to ensure that the patient re-
ceives the necessary care and that nei-
ther ignores the terms of the contract
nor is so pinched that it would not be
able to provide the care. That is why
we have chosen the terms that apply to
over 73 percent of Federal employees
under the FEHBP that serves all the
Members of Congress, our families, as
well as other Federal employees. That
is the language we have.

I ask my colleague, Senator NELSON,
to speak to this. Senator NELSON has
probably as much experience as any-
body in this body with insurance con-
tracts at the State level from his pre-
vious positions in Nebraska, as well as
being Governor of the State of Ne-
braska.

It has been a pleasure for me to work
with Senator NELSON who had the idea
for this and brought a group together
and expressed his idea. It made sense to

me at the time. The more I work with
him, the more sense it makes to me,
and what he is proposing is desirable
for us to do.

I urge my colleagues to respect the
experience he brings to this issue from
his perspective from the State of Ne-
braska which, I might add, is my State
of birth. I am very pleased to have
worked with Senator NELSON on this.
Again, I just hope my colleagues re-
spect the experience he brings to this
particular issue.

I yield to the Senator from Nebraska.
The PRESIDING OFFICER. The Sen-

ator from Nebraska.
Mr. NELSON of Nebraska. Madam

President, I appreciate the opportunity
to join with my colleague, Senator KYL
from Arizona, to support and pursue
the opportunity for making certain
there is a definition and a standard in
the Patients’ Bill of Rights legislation
that will give certainty and clarity to
the standard by which medical claims
can be submitted and the providing of
medical care can be made.

There is some concern about whether
or not the Federal Employees Health
Benefits Plan definition of ‘‘medical
necessity’’—which is essentially the
definition, the standard, if you will,
that is being proposed in our amend-
ment—is something where the Office of
Personnel Management would be bound
by the plan’s determination.

We have never said that the plan, in
this case the medical reviewer, would
have to be bound by the plan, but they
would have to be bound by the defini-
tion. That is what this is about. It is
making certain there is certainty, clar-
ity, and an understanding, a meeting of
the minds, about what will be covered
and to what extent, always subject to
outside standards, outside review.

I support having a Patients’ Bill of
Rights that provides the kind of pa-
tient protections that are included
within this bill. I support the oppor-
tunity for a patient to have a review
from the internal side and from the ex-
ternal side, and I support the oppor-
tunity and the right of the patient to
sue the HMO to ensure the medical de-
cisionmaker in conjunction with any
questions that are provided for in the
level of support that is provided within
the current bill.

It is important as the decisions are
made about the claims that there is at
least certainty and clarity as to a
standard. I do not think even the pro-
ponents of the legislation would deny
it is important to have a standard. As
a matter of fact, I understand the his-
tory of this bill to some degree, and I
know that in the past there was an ef-
fort to arrive at a standard. There were
two groups with two different pieces of
legislation, and they could not quite
achieve an understanding as to what
the standard should be or the defini-
tion. Perhaps out of frustration, and
certainly out of not coming together,
the decision was made to leave this
open.

The problem with leaving it open is
there is no basis of a standard; there is
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no way to know what the definition of
‘‘medical necessity’’ can be. It can be
about anything. When you have a con-
tract and when you have two parties to
it, an insurer and insured, you need
some degree of certainty. That is what
we are asking for, so you can know of
what medical necessity truly consists.

As to the question about whether or
not this language, which is taken right
out of OPM’s definition that is in-
cluded in the Federal Employees
Health Benefits Plan—as to whether or
not that is adequate language, it seems
to me there should be no question
about it. This is to what the Federal
employees are subject. You and I, those
who are insured, are subject to the lan-
guage, the standard, and the definition
that is included within this amend-
ment.

I find that it would be unusual if
somebody objected to this standard,
but our plan provides, even if there is a
concern about this standard, that
under the rulemaking and the negotia-
tions of regulations another standard
could be arrived at with the stake-
holders to this legislation. The stake-
holders, about 19 of them, would all be
assembled, and if they did not like this
particular standard, then they could
achieve, upon agreement, another
standard.

This is about having a standard, and
there seems to be very little concern
about whether or not the current
standard that is included within this
amendment is an adequate standard,
certainly from the standpoint of Fed-
eral employees. In other words, if it is
good enough for me, it ought to be
good enough for other people. If it is
good enough for the thousands of Fed-
eral employees, then it ought to be
good enough to be included.

What does it provide? It provides
that the determination of services,
drugs, supplies, be provided by hospital
or other covered provider appropriate
to prevent, diagnose, treat, a condi-
tion, illness, or injury, and that they
must be consistent with standards of
good medical practice in the United
States. That is a standard we can all
live by because we cannot ask for more
than having care that is consistent
with standards of good medical prac-
tice in the United States.

There are some other requirements
as well, but they are essentially the
same as what I just read.

I cannot imagine anyone would want
to argue for not having a standard or
having a contract that is open-ended
and not know that would, in effect,
leave uncertainty, a lack of clarity,
and an openness that nobody wants to
propose or support.

I hope my colleagues will take a look
at this as we fight to keep down the
high cost of health care, the avail-
ability of health care, and that we
work toward making this standard the
kind of standard that can be included
as part of the Patients’ Bill of Rights.

Anything that establishes clarity and
certainty is desirable in the context of

this legislation, and certainly that is
included within this amendment.

There are some who thought the
standard might consist of something
such as a cost benefit. This does not in-
volve any kind of cost-benefit analysis
regarding medical care. There are some
who were concerned about that. I
would be concerned about that. This
does not do that. There is some con-
cern that somehow the plan might not
be bound by the decisionmaking. It is
not, but it ought to be bound by the
definition.

I realize this is a very complex area
that the average person is not going to
deal with every day, so I apologize for
the complexity, but I do not apologize
for having something that will simplify
it, that will give us the certainty and
the clarity of having a definition and a
standard that we can all understand
and one with which we can agree and
against which good medical care, under
good medical practice in the United
States, might be compared. That is
what we are looking for.

There is a proposal that I understand
will be coming forth for consideration
this afternoon that will solve part of
this problem, but it does not solve the
problem of the standard of care and the
definition.

The PRESIDING OFFICER. Who
yields time?

Mr. NELSON of Nebraska. I yield
time to the Senator from Oklahoma.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. NICKLES. Madam President, I
compliment my friend and colleague
from Nebraska, Senator NELSON, for
his expertise in this field. He and Sen-
ator COLLINS are probably more quali-
fied in this field because they both
worked in their respective States in
their insurance departments, I think,
as commissioners of insurance and
they also have expertise in the field
from years of experience. When Sen-
ator NELSON or Senator COLLINS talk
about medical necessity, or being
bound or exempt from contracts, they
have a certain degree of expertise that
the rest of us do not have.

I remember visiting with Senator
NELSON and he brought up the medical
necessity and the fact this bill before
the Senate unfortunately voids con-
tracts. It goes so far as to even say you
have to cover things that are excluded.

Page 35 of the bill says: No coverage
for excluded benefits.

That sounds fine.
But page 36 says: Except to the ex-

tent . . .
In other words, you don’t have to

cover items excluded in contracts. Ex-
cept to the extent somebody considers
it medically necessary—and so on, even
if specifically excluded in contracts.
Part of the Nelson-Kyl amendment
clears that up.

On contract sanctity, I concur 100
percent. I mentioned a few things ex-
cluded under the CHAMPUS program
for VA, specifically excluded in con-
tracts under this bill someone might

have to pay. They might even be sued
if they do not provide a benefit specifi-
cally excluded in their contract. That
sounds absurd but in reading the lan-
guage, that could happen. The Nelson-
Kyl amendment fixes this. Things ex-
cluded under CHAMPUS include: Acu-
puncture, exercise equipment, eye-
glasses, contact lenses, hearing aids,
hypnosis, massage therapy, physical
therapy consisting of exercise pro-
grams, sexual dysfunction, smoking
cessation, weight control or weight re-
duction programs.

The point is, almost every medical
health care plan says we will pay for
this list of benefits; we will not pay for
these benefits. Those benefits would be
excluded. This bill says they will be ex-
cluded, but maybe they should be paid
for anyway and they will be subject to
review. And if the reviewer says it is
needed, it should be paid.

Part of Nelson-Kyl says no, we will
strike the language that deals with
‘‘except to the extent,’’ allowing con-
tracts to be contracts that would not
cover excluded benefits.

That is exactly what the Federal
Government does. Many people want to
model private health care after the
Federal employees health care bene-
fits. We have many different plans.
They work. Employees are happy.

Federal employees cannot sue their
employer, and Federal employees have
to be bound by the contract. If you
look at the consumer bill of rights and
responsibilities, in OPM’s guidelines
dealing with the Federal Employees
Health Benefit Program, it says if
someone wants to appeal, OPM seeks
to determine whether the enrollee or
family member is entitled to the serv-
ices under the terms of the contract. It
is bound by the contract.

Blue Cross/Blue Shield, 2001, it says
OPM will review your disputed claim
requests and use the information it col-
lects from you to decide whether our
decision is correct. OPM will determine
whether we correctly applied the terms
of our contract when we denied your
claim or request for service. OPM will
send a final decision within 60 days.
There are no other administrative ap-
peals.

Interesting to note, the Federal Em-
ployees Health Benefits Plan, they ap-
peal to OPM, appeal through their em-
ployer. This is not an independent re-
view entity. Again, OPM will make
their determination based on the con-
tract.

The Senator from Nebraska and the
Senator from Arizona say a contract
should be a contract. We should adhere
to the contract and have contract sanc-
tity. We should have some definition,
some certainty in the definition, and
we even use the definition for Federal
employees’ fee-for-service plans as one
option, as well as the rulemaking proc-
ess that the Senator from Nebraska
spoke about.

I think there are too many people
voting ‘‘remote control,’’ thinking, I
will vote with Senator KENNEDY or
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with Senator MCCAIN on this issue. I
hope they look at this amendment.
Should you have contract sanctity?
Should you look at the guidelines we
use in the Federal Employees Health
Benefits Plan to have some contract
sanctity? It is obliterated by the un-
derlying bill. I think so.

This is an excellent amendment, an
important amendment. If you want a
bill that preserves some sanctity of
contract, I think it is most important
we pass this amendment. I urge my col-
leagues to vote in favor of the Nelson-
Kyl amendment.

Mr. ENZI. Will the Senator yield 4
minutes?

Mr. NELSON of Nebraska. I yield.
Mr. ENZI. Madam President, I thank

the Senator from Nebraska for the care
and concern that has gone into this
amendment. I support it along with
him. I know how important it is for
businesses to be able to nail down the
prices so they can provide this vol-
untary insurance to people. If they
don’t know how much it will cost, if it
is going to rise astronomically, I guar-
antee the small businesses will bail
out. That is what the discussion has
been about this week and last week—
how to continue to have insurance for
people.

I am an accountant, the only ac-
countant in the Senate. I like dealing
with numbers. The people who really
deal with numbers are the actuaries.
They are the ones who have to figure
out what the odds are that something
is going to happen to people. The
smaller the plan, the tougher it is to
figure the odds. But those odds have to
be calculated in order to figure out the
price. If the actuary said figure the
whole universe of things that could
happen, normally we exclude the ones
that are difficult to calculate, but you
don’t get to exclude those anymore.
You have to figure it as though those
could happen to the person, and some
reviewer will charge your plan with
that. So we cannot tell you what you
are going to have to pay. We guarantee
it will have to be a higher number be-
cause of the uncertainty.

It is extremely important we avoid
the Russia syndrome or the China syn-
drome, where they don’t have con-
tracts worth anything. In this country
we maintain the sanctity of contracts.
It is time to do that again. It is time to
do that, particularly to protect the
people working for small businesses in
this country so they will continue to
have insurance.

This amendment is particularly im-
portant because it does several things.
First, it allows both the employer and
the employee to be certain about what
benefits are covered under the health
plan. If they can’t know that, then
what’s the point of the contract. Sec-
ond, the amendment will virtually
guarantee that all health plan con-
tracts will now have a great definition
of medical necessity, which is the
clause in a contract that’s used to
make many decisions on claims for

benefits. If a health plan or employer
chooses not to adopt a strong defini-
tion, as defined in this amendment,
then they forgo their right to rely on
that definition in making decisions on
claims for benefits. That’s achieved by
allowing the independent reviewer in
the external appeals process to ignore
that definition if it’s not among those
listed in the amendment.

This amendment brings to bear two
important consequence that go a long
way helping this bill become law.
Again, the contract, upon which not
just the breadth of benefits is deter-
mined, but also the cost of health cov-
erage to both the employer and em-
ployee is based, is made whole. And,
the quality of health care in this coun-
try is set at a standard that will assure
patients receive medically necessary
care as determined by the standards in
the best programs, namely the Federal
Office of Personnel Management’s defi-
nition for fee-for-service plans.

Mr. President, I again commend my
colleagues for their work. Enacting
this amendment is as important to pre-
serving the employer sponsored health
care system as anything else we may
do on this bill. There’s simply no rea-
son why Members would vote to undo a
health plan contract or against requir-
ing that health plans adopt a strong
definition of medical necessity.

Mr. NELSON of Nebraska. We reserve
our time.

Mr. KENNEDY. We have 30 minutes?
The PRESIDING OFFICER. That is

correct.
Mr. KENNEDY. I yield myself 10 min-

utes.
I agree with our friends and col-

leagues, the Senator from Oklahoma,
about the competency of my good
friend, Senator NELSON, as well as the
Senator from Wyoming, Senator ENZI.
I learned, as I worked with Senator
ENZI on a number of different issues,
including OSHA, about his enormous
capabilities as an accountant in deal-
ing with numbers. I have also had the
good opportunity to work with Senator
NELSON on this issue. I think there are
few Members of this body outside the
committee or inside the committee
that have taken more time than the
Senator to understand the details of
this legislation. He has a commanding
knowledge of this legislation and a
very healthy understanding and re-
spect about what is happening in the
State and local communities. He has
been enormously attentive to detail
and concept.

We do not always agree on every pro-
vision, but I have certainly developed a
deeper understanding of the impact of
this legislation from my conversations
with him.

Even though we differ on the sub-
stance on this particular issue, which I
think is an important issue, I have
enormous respect for what he has
brought to this whole debate on the
Patients’ Bill of Rights. I value, very
much, his continued involvement in
this debate.

I will mention briefly what we have
in the legislation and why I believe it
is wise to retain the approach we have
currently. It has the complete support
of the American Medical Association,
the cancer organizations—I will refer
to those later—and the overwhelming
support of the medical community. It
has evolved over a period of time. I will
reference that in just a moment or two
as well.

But it does, I think, meet the stand-
ard that has been mentioned here
about certainty, clarity, and predict-
ability. That is what the proponents of
this amendment have asked for. We
have just done that on page 35, in es-
tablishing the particular details of our
standard. I will give brief reasons that
we ought to retain this.

The McCain-Edwards-Kennedy bill
allows the doctors, not the HMO ac-
countants, to make the important
medical decisions and it prohibits the
HMOs from using arbitrary definitions
of medical necessity. Unfortunately,
the proposed amendment would under-
mine this crucial protection and allow
plans to use definitions of care that
may harm the patients.

Our legislation asks every Senator
the basic question: Do you support the
doctors making the critical medical de-
cisions or do you want the HMOs to
continue to deny care based on lan-
guage that puts dollars before lives?

The independent medical reviewer
should consider the definition decided
by the health plan. However, we should
not bind their hands by arbitrary defi-
nitions by an HMO. Senators MCCAIN,
BAYH, and CARPER will offer an amend-
ment later today that reflects the bi-
partisan belief that reviewers cannot
approve services that are not explicitly
covered under any circumstances. If a
plan covers 30 days of hospital care, a
plan cannot say they should cover 100
days. This amendment underscores the
premise in our bill that a reviewer
should not be bound by an unfair HMO
definition of medical necessity. In cir-
cumstances where explicit coverage de-
cisions are subject to interpretation,
the reviewer should have the oppor-
tunity to weigh all the relevant med-
ical facts.

I gave the example last evening. If
the plan says ‘‘no cosmetic surgery’’
and there is a cleft palate on a child, I
could see an independent reviewer say-
ing as a matter of medical necessity it
is imperative that we correct the cleft
palate and would be justified in doing
so. If, in the plan, it said ‘‘no cosmetic
surgery and no cleft palate,’’ the med-
ical reviewer would be prohibited from
doing so. So there is that degree of in-
terpretation in terms of medical neces-
sity, that aspect of judgment that we
want to give to the doctors in dealing
with this issue.

The Kyl amendment, once again, I
believe gives the HMOs the opportunity
to deny critical care by allowing them
to use definitions of medical care that
are stacked against the patients. This
amendment also prevents independent
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reviewers from weighing all the rel-
evant factors needed to make a fair de-
cision. In addition, the amendment
proposes to institute a complex rule-
making process to define medical ne-
cessity. However, administrative rule-
making is only as fair as the partici-
pants. If the participants are hostile to
patients’ rights and sympathetic to
HMOs, they could undermine care for
millions.

As CHARLIE NORWOOD said, if review-
ers are forced to wait on regulation at
the speed HCFA moves, leeches might
still be considered medically necessary
and appropriate.

Also, under this amendment the plan
gets to choose any of the numerous
definitions for medical necessity. It
can seek out the worst of the worst,
but consumers get no comparable
rights to demand the best of the best.
All you have to do is look at the range
of definitions and it is easy to see why
the disability community, the cancer
community, the American Medical As-
sociation, and other groups are so ve-
hemently opposed to this amendment.
It fails to protect the patient and al-
lows the health plans to continue to
deny medically necessary care. That is
why the overwhelming number of med-
ical groups support our language.

Some of the standards that they
could pick from say cost-effectiveness
should help determine whether care
should be provided. It might be cost-ef-
fective, for example, for an HMO to
amputate a young man’s injured hand,
but what about the cost of having to
spend the rest of your life without the
full use of limbs? It might be effective
for an HMO to pay for older, less effec-
tive medication for depression, but
what about the cost to a mother trying
to raise her family while dealing with
the harmful side effects that could
have been prevented by newer medica-
tion? Why should we subject the Amer-
ican people to them?

I urge my colleagues to reject this
amendment. Passing it would reverse
the strong bipartisan efforts we have
worked out in this legislation.

Let me mention here the letter from
the National Breast Cancer Coalition:

On behalf of the National Breast Cancer
Coalition and the 2.6 million women living
with breast cancer, I am writing to urge you
to oppose the Kyl amendment and to support
the McCain-Bayh-Carper amendment on
medical necessity. The National Breast Can-
cer Coalition is a grassroots advocacy orga-
nization made up of more than 600 organiza-
tions and 10,000 individual members all
across the country who are dedicated to the
eradication of breast cancer through advo-
cacy and action. With regard to the enact-
ment of a strong, enforceable Patients’ Bill
of Rights, the NBCC believes the determina-
tion about what is medically necessary must
remain in the hands of physicians, not
HMOs. The coalition is concerned the Kyl
amendment would weaken the provisions in
the McCain-Edwards-Kennedy Patients’ Bill
of Rights and would allow financial decisions
to override the medical judgments on pa-
tient care.

Let me just mention some of the defi-
nitions which have been used. Here is a

definition that is used in terms of med-
ical necessity. As I mentioned, the his-
tory of this is that we did have a defi-
nition in the previous legislation that
was passed. What we used for medical
necessity at that time was this:

Medically necessary or appropriate means
a service or benefit which is a generally ac-
cepted principle of medical practice.

That is what virtually every Demo-
crat voted for. That gives the max-
imum flexibility to the doctor.

When we got to the conference and
began to work this out, the HMO indus-
try said this definition was so broad
and wide, in terms of interpretation,
that it could mean anything. There-
fore, it would completely override the
contract terms of the HMOs.

Then we altered it and said: In the
internal review they will use the defi-
nition of the HMO, but in the external
we will use a different definition. That
is what is in the legislation. That is ba-
sically what is in the Breaux-Frist, as
well as in the McCain-Edwards-Ken-
nedy.

Basically, it says ‘‘a condition shall
be based on the medical condition of
the participant’’—therefore you look at
the medical condition of the prin-
cipal—‘‘and valid, relevant scientific
evidence and clinical evidence includ-
ing peer review, medical literature or
findings, and including expert opin-
ion.’’

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. KENNEDY. I yield myself 3 more
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. The expert opinion is
critical. The essential element of
that—which I know has been ques-
tioned—was talked about and essen-
tially agreed to in the conference last
year.

This is the concern we have. Here are
some of the definitions which have
been used in various HMOs, and even in
Federal health insurance. The dif-
ference, in Federal health insurance is
if there is an appeal of it, they leave it
completely open. I asked staff to get
the standard that is used. It is com-
pletely left to the doctor. That is
where we want it, to the greatest ex-
tent possible. We have limited it as I
have defined it. But these are some of
the concerns.

This is in SIGNA, in terms of medi-
cally necessary:

. . . that are determined by our medical di-
rector to be no more required than to meet
your basic health needs.

So this definition is going to be what
the plan’s medical director decides.
Clearly, they are going to be biased in
the HMO.

This is the Hawaii State plan: Cost
effective for the medical condition
being treated compared to alternative
health intervention, including no inter-
vention.

Cost effectiveness is unacceptable. It
is more cost effective for the HMO to
put someone in a wheelchair rather

than for them to have hip surgery. But
it is more effective to the individual to
have the hip surgery.

Here is another one:
A treatment that could reasonably be

expected to improve the member’s con-
ditions or level of functioning.

Even though it is used by the Health
Alliance HMO in the Federal health in-
surance, the problem is that for people
with disabilities, the treatment may
not be for a condition that can im-
prove, but it certainly may improve
the quality of life.

Here are the Pacific Care Health
plans furnished in the most economi-
cally efficient manner.

‘‘Economically efficient’’ is a prob-
lem.

Again, it is what procedures are the
most cost effective.

We have to be very sure about what
we are going to have. We have a good
definition in this proposal. It is sup-
ported by McCain-Edwards and myself
and is also essentially the provision in
Breaux-Frist.

It has the overwhelming support of
the American Medical Association, as
well as the Cancer Association, and is
spelled out in this legislation. So there
is certainty.

If there is a change on this, we can
come back and revisit it. I give the as-
surances to my friends that we can.
But the idea that we are going to give
the authority to a panel that will be
set up by the Secretary—the makeup of
which we don’t know—which can pro-
pose something, still indicates that we
don’t know what is going to come out.
That doesn’t seem to me to be the way
we ought to go in giving predictability
and certainty to patients. If we are in-
terested in that, we ought to get cri-
teria that is sound, responsible, and
gives medical professionals the ulti-
mate ability to make judgments to
protect the patient.

That is what we do in this legisla-
tion. That is why I don’t believe we
should alter or change the proposal.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Madam President, how
much time remains on our side?

The PRESIDING OFFICER. Ten min-
utes.

Mr. KYL. I yield myself 2 minutes.
I am very sorry to have to say this,

but the amendment that Senator KEN-
NEDY has just proposed is not our
amendment. I want to be very clear
about what our amendment does. The
amendment that Senator KENNEDY has
been talking about was part of last
year’s bill.

When Senator NELSON came forward
this year, he said: Let’s try to come up
with something new. We did that. So
the language we have before us today is
not the language to which Senator
KENNEDY has been referring.

When he talks about the Signet lan-
guage and the other plan language,
that would be absolutely prohibited by
what we are talking about here. That
was last year. We would absolutely pro-
hibit that. When he talks about the
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plans choosing from among a range of
definitions that could include cost ef-
fective, that would be absolutely pro-
hibited under our language. That was
last year.

Let me again restate what we did
this year.

Mr. KENNEDY. Will the Senator
yield on my time?

Mr. KYL. Absolutely.
Mr. KENNEDY. What I read here is

‘‘what is determined by our medical di-
rector to be no more required than to
meet your basic needs.’’ That is in the
Federal health insurance program.
That would be included. The language I
have read is ‘‘the treatment that can
reasonably be expected to improve the
member’s condition or level of func-
tioning.’’ The Federal employees’ plans
are included.

The last one, ‘‘furnish in the most
economically efficient manner,’’ that
is Federal employees. That is included.
All three are included because the Fed-
eral employees’ insurance has been in-
cluded as well.

What is not included is discretion
that is given to the medical doctor.
The review of that is provided in the
Federal employees’ plans, and OPM is
using it. It is not included in the un-
derlying.

Mr. KYL. If the Senator will allow
me to answer, that is a factual matter.
I will not argue with his answer. I
think I can explain the reason for the
confusion. But the answer to the Sen-
ator’s question is no. What the Senator
said is not correct. That was correct a
year ago because a year ago the lan-
guage of the amendment was that you
took the FEHBP standard. And the
Senator would have been correct a year
ago because it was both the fee-for-
service standard as well as the man-
aged care contract standard.

So the criticism that the Senator
levels would have been correct criti-
cism a year ago. And to some extent, I
agree with the Senator from Massachu-
setts about that criticism. We threw
that aside. Instead, we asked: What is
the contract that governs the fee-for-
service FEHBP plans? The contract
that governs, we think, 73 percent of
the people—in other words, about 6
million people—is the language that
they have approved for the Blue Cross/
Blue Shield fee-for-service contract, as
well as some others. We didn’t want to
allow any discretion whatsoever. So we
took the five specific provisions of that
contract. Those are embodied in the
legislation. There is no discretion.

If you want a safe harbor now under
this amendment, you would have to
write your contract with those five
items, and only those five items. That
is what the reviewer then would be able
to review.

If I could just continue on with re-
spect to the negotiated rulemaking, it
was our idea that if anyone didn’t like
those five items, and all of the stake-
holders would want to get together and
negotiate something different, we
would be very amenable to that. So we

set up this voluntary rulemaking pro-
cedure.

If the Senator from Massachusetts
and others think there is something
wrong with that and they would not
want to create that option in the bill,
we are very amenable to dropping that
out. We thought we were doing people
a favor by putting that option in so
that if somebody didn’t like these five
items, they could engage in this nego-
tiated rulemaking. But anybody in the
negotiations could veto it so that it
wouldn’t go into effect.

But if people somehow fear that, it is
not our intention to try to superimpose
some nonspecific standard.

If the Senator would like to engage
further on that, we can certainly dis-
cuss that. I indicated to the Senator
last night our willingness to discuss
that. I hope I have cleared it up. I un-
derstand the reason for the confusion
because that was last year’s amend-
ment.

Our amendment language was only
available a couple of days ago. So it is
understandable that one might not
have been able to read our amendment
language. But I assure the Senator
that our language is very specific and
very different from that which he criti-
cized.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Madam
President, I understand the passion of
my colleague from Massachusetts. He
has done such great work in this area,
and I truly appreciate and respect what
he has done and the fact that he has
taken a very careful look at what we
are proposing.

I suspect, though, that he would
maybe look at me as a person who
came to the party late and wants to re-
write the invitation. You can’t try to
change something where there has been
such a history without encountering
some resistance to it. I understand
there is resistance to wanting to
change this because it was dealt with
last year. But you don’t weaken this
bill by making it more certain.

I don’t believe there is a problem.
But if there is a problem within the
Federal Employees Health Benefits
Plan because there is not a good stand-
ard there, we can correct that by pass-
ing this amendment and this Patients’
Bill of Rights, and make Federal em-
ployees subject to the Patients’ Bill of
Rights.

My colleague from Massachusetts
mentioned that there is perhaps a dif-
ferent manner of review for Federal
employees where they have to go di-
rectly to the Office of Personnel Man-
agement rather than getting an inter-
nal or external review. We can correct
that. We can make that plan subject to
the Patients’ Bill of Rights, and we can
correct that. Or we ought to take a
look at that independently.

But this does not change anything
that would be detrimental to those in-
dividuals my colleague from Massachu-
setts mentioned.

For example, of the list of people,
such as a person with a cleft palate,
the only question about a person with
a cleft palate is whether that treat-
ment, in the judgment of the medical
professional, the doctor, would be con-
sistent with the standards of good med-
ical practice in the United States. That
is the dynamic, and I am sure that it
would. There is nothing static about
this definition. It will continue to
change as the good standards of med-
ical practice in the United States
change.

My good friend also mentioned some-
thing about making sure that we have
our loved ones well protected. I agree
with him and include the Federal em-
ployees as part of our loved ones. I
think we want these standards to apply
to all Americans. The way in which
you can do that is by adopting this
amendment on medical necessity.

What it does not do is, it does not
change the doctor’s decisionmaking in
relation to what kind of care to pro-
vide. What it does say is that it has to
be consistent with the standards of
good medical practice in the United
States.

I, for the life of me, do not see what
the resistance to this language is,
other than the fact that we tried to do
it a year ago. We had the Stanford defi-
nition. We talked about other defini-
tions a year ago. Now we have come up
with a definition which I think is an
excellent definition that will do it,
that will establish the standard for cer-
tainty, for predictability. And now we
are saying it may weaken the Patients’
Bill of Rights. But certainty will
strengthen this. There is no effort here
to do anything that would not be con-
sistent with—as a matter of fact, the
language requires that the medical pro-
fession do something consistent with
the standards of good medical practice.
Whether it is an amputation, whether
it is a cleft palate, whether it is decid-
ing on cancer care, or whether it is de-
ciding on other kinds of care, all we are
saying is it ought to be subject to these
standards. That is the only point that
is being made.

Mr. President, how much time re-
mains?

The PRESIDING OFFICER (Mr. CAR-
PER). The Senator from Nebraska has
about 41⁄2 minutes remaining. The op-
position has 13 minutes remaining.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. I am glad to yield——
Mr. MCCAIN. Will the Senator allow

me a couple minutes of time?
Mr. KENNEDY. Yes. Absolutely. The

Senator from North Dakota was look-
ing forward to talking, but whatever.

Do you want me to yield 3 minutes?
Mr. MCCAIN. How much time?
Mr. KENNEDY. I yield 3 minutes to

the Senator.
Mr. MCCAIN. I thank the Senator

from Massachusetts, and also the Sen-
ator from North Dakota. I would be
glad to wait until after the Senator
from North Dakota speaks, if he pre-
fers.
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The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. MCCAIN. Mr. President, I have

major concerns about the Kyl-Nelson
amendment and unfortunately, must
oppose it. While I certainly respect the
intentions of my dear friend and follow
Arizonian, JON KYL, I respectfully dis-
agree with him regarding this proposal.

I simply can’t support mandating a
Federal statutory definition of ‘‘med-
ical necessity’’ that is vague and cre-
ates further confusion and barriers for
patients attempting to get the medical
care their doctor deems appropriate,
and is covered by their HMO plan.

This amendment would put into stat-
utory language a vague definition that
allows health plans to determine
whether services, drugs, supplies, or
equipment are appropriate or necessary
to prevent, diagnose, or treat a pa-
tient’s condition, illness, or injury.

While this appears reasonable, it sim-
ply is not.

One of the major hurdles currently
facing patients is the repeated denial
of their medical care on the basis that
it is not medically necessary based on
a vague or constraining definition. The
health plans are intentionally denying
care to constrain costs by hiding be-
hind cleverly crafted definitions.

This amendment would allow this
practice to continue.

For example, part of the definition
allows a plan to determine whether the
recommended medical care is, ‘‘pri-
marily for the personal comfort or con-
venience of the patient, the family or
the provider . . .’’

It sounds reasonable, but it is not.
This is already being used to prevent
patients from receiving palliative care
for managing the intensive pain they
encounter while battling cancer or
other serious illnesses.

Another portion of the proposed defi-
nitions reads, ‘‘Consistent with stand-
ards of good medical practice in the
United States’’ . . .

Again, appears harmless, but it isn’t.
Who establishes the standards of good
medical practice? What basis is used
for developing them? How current, con-
sidering the pace of new technology
and medical research will these stand-
ards be?

Another portion of the proposed Kyl-
Nelson Federal definition reads, ‘‘In
the case of inpatient care, [the care]
cannot be provided safely on an out-
patient basis . . .’’

Legally, this creates an opportunity
for retrospective reviews by HMOs
thereby leaving the patient and/or
medical provider responsible with the
incurred costs from the inpatient care
that the HMO determines should have
been provided on an outpatient basis.

These are just a few of the problems
facing patients if this amendment is
adopted.

I wholeheartedly agree with my col-
leagues that we can’t create a method
that obviates health plan contracts and
that is not what our bill does.

Our bill does not empower the inde-
pendent medical reviewer to override

existing health plan contracts or force
HMOs to cover anything and every-
thing despite a service being specifi-
cally excluded in the contract.

Our bill relies on the independent
medical reviewer to give patients a sec-
ond medical opinion when such a med-
ical opinion is necessary to interpret
the plan’s coverage, but it does not em-
power them to disregard the plan’s spe-
cific coverage exclusions and limita-
tions.

I will be offering an amendment after
the scheduled vote on the Kyl-Nelson
amendment that will further clarify
this and protect the sanctity of the
plan’s contract with a patient.

I urge my colleagues to reject the
Kyl-Nelson amendment and allow pa-
tients to have their medical decisions
made by doctors and nurses and not by
HMO lawyers or bureaucrats.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, how
many minutes do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts controls 101⁄2
minutes.

Mr. KENNEDY. I yield 81⁄2 minutes to
the Senator.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized
for 81⁄2 minutes.

Mr. DORGAN. Mr. President, this is a
well-intentioned amendment, but it
must be defeated because it is aimed
right at the heart of this patients’
rights bill, right at the core of the bill.
The question is, Who is going to make
the decisions? Who will make decisions
about medical care? An MBA or an
MD? Who do we want to make the deci-
sions about medical care?

The McCain-Edwards-Kennedy bill
allows doctors and patients to make
fundamental decisions about their
care. It will be based on medical neces-
sity and appropriateness and supported
by valid, relevant scientific and clin-
ical evidence. In other words, if an
HMO makes an arbitrary decision
about some kind of a treatment they
believe is not medically necessary,
based on its own inadequate definition
of ‘‘medical necessity,’’ the reviewers
would be able to overturn that and ad-
vocate treatment.

Under this amendment put before the
Senate, the patient would be bound to
the HMO’s decision and have literally
no options; the independent reviewer
would have no authority whatsoever to
recommend treatment if it was needed.

The Senator from Massachusetts
read a list, and he was challenged on
that list. But the fact is, the list he
read is absolutely correct.

Let met do this in English, if I can.
The amendment, as I understand it, al-
lows an HMO or managed care organi-
zation several different approaches to
deal with the issue of what is medically
necessary. How do you define medically
necessary? Several different ways. One
is a mechanism described by the Sen-
ator from Massachusetts. He read some
of those definitions. He was accurate

about that. But there are two other
mechanisms by which an HMO could
describe what is medically necessary.

Do any of us think the HMO will pick
the more stringent approach? Of course
not. They will pick the least effective
approach, the approach that poses the
least cost to them. They will pick the
weakest of the options. That is what
the Senator from Massachusetts was
saying.

Give the HMO the opportunity, and
they will pick the least possible option,
the least costly option for themselves.
That is why we are in this Chamber
with this patients’ protection bill. This
amendment strikes a blow right at the
heart of the patients’ rights legisla-
tion. The reason we are in this Senate
Chamber is to work on providing pa-
tients’ rights, not take them away.

Let me do this in a bit more dra-
matic way.

One of our colleagues has used this
photo from time to time. This photo
shows a young baby with a cleft lip and
cleft palate, which is a very severe
problem. We are told that about 50 per-
cent of the time fixing this would be
described as ‘‘not medically necessary’’
by an HMO. Can you imagine a health
care plan saying: ‘‘No, fixing this dis-
figuring defect is not a medical neces-
sity, therefore, we will not cover it’’.

Let me describe what this child will
look like with that problem fixed. This
photo is of a child with reconstructive
surgery. This other photo is of a child
with the severe problem before it is re-
paired. Fifty percent of the time man-
aged care organizations have told those
requesting reconstructive surgery for a
cleft lip or palate: ‘‘No, you are wrong.
This is not medically necessary. And
we will not cover it’’.

Is that how we want our health care
system to operate? It will be allowed if
this amendment is adopted.

Let me describe another case. I am
going to describe how this case relates
to this amendment.

This is a photo of Ethan Bedrick. We
have spoken about Ethan before. Ethan
was born on January 28, 1992. He had a
partial asphyxiation during birth, a
very significant problem in delivery.
He has suffered from severe cerebral
palsy and spastic quadriplegia, which
impairs motor functions in all his
limbs. At the age of 14 months, his
managed care organization abruptly
cut off coverage for all of his speech
therapy, and limited his physical ther-
apy to 15 sessions in a year. A doctor
from his managed care organization
performed a ‘‘utilization review.’’ He
said that there was only a 50-percent
chance of Ethan being able to walk by
age 5, which is ‘‘insignificant’’ and,
therefore, they would restrict cov-
erage.

So let me say that again. A 50-per-
cent chance of being able to walk by
age 5 was ‘‘insignificant’’ and, there-
fore, they would not cover the therapy.

His parents went to court 3 years
later. A judge said:

The implication that walking by age 5 . . .
would not be ‘‘significant progress’’ for this
. . . child is simply revolting.
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But in the meantime, it took 3 years,

and this child did not have the therapy
he needed for 3 long years.

My point about this is, young Ethan
Bedrick, or a young child with a cleft
lip and a cleft palate, running into a
plan that has a provider service saying:
‘‘These are not medically necessary
procedures, and we will not cover
them,’’ will have no ability to have an
independent reviewer overturn that
under the amendment that is offered
today.

Mr. KENNEDY. Will the Senator
yield?

Mr. DORGAN. I am happy to yield.
Mr. KENNEDY. For the benefit of the

membership, we had scheduled a vote
at 12:30. With the agreement of the
leadership, that vote will be postponed
until 2. At 1 o’clock, Senator GREGG
will be here to offer an amendment for
himself. At 2, it is the anticipation of
the leadership that there will be two
rollcall votes. We have not made the
unanimous consent request yet, but
that is the intention of the agreement
of the two leaders. After the time ex-
pires, we will make that unanimous
consent request.

Mr. REID. Will the Senator yield for
a question?

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. From 12:30 until 1 o’clock
there will be general debate on the bill.

Mr. MCCAIN. If the Senator will
yield?

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. I note the presence of
the Senator from New Hampshire on
the floor. We really have an issue of
scope, an amendment we need to bring
up, and of course the so-called Snowe
compromise amendment as well. I hope
we will be able to put both of those in
some kind of order in some way today.

Mr. REID. Mr. President, the Senator
from Arizona is absolutely right.
Progress has been made but not nearly
enough. Since Senator GREGG is here, I
wonder if we could restate the unani-
mous consent request and have that
entered at this time. The only sugges-
tion I would make to Senator KENNEDY
is that we should have general debate
from 12:30 to 1 on the legislation.

Mr. KENNEDY. That is fine.
Mr. GREGG. Is there a unanimous

consent request pending?
Mr. KENNEDY. As I understand, the

time will expire in how many minutes
for the debate on this amendment?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 3 minutes
to go, and the other side has 4 minutes.

Mr. KENNEDY. As I understand it,
there has been agreement to vote on
that amendment when the time is used
or yielded back; am I correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. KENNEDY. I ask unanimous con-
sent that the vote on that amendment
be put off until 2 o’clock.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KENNEDY. It is the anticipation
of the leadership that between 12:30 and
approximately 1 o’clock there will then
be general debate on the legislation. At
1 o’clock an amendment will be laid
down by the Senator from New Hamp-
shire or his designee. It is anticipated
there will be a second vote at 2 which
will be on that amendment.

Mr. GREGG. Mr. President, I can’t
guarantee that there would be a second
vote at 2 on that amendment, unless
the parties to that amendment are
agreeable to that.

Mr. KENNEDY. Then I withdraw my
request. I was asked to make that re-
quest; if there was going to be no objec-
tion, that was going to proceed. Other-
wise, we will go ahead.

Mr. GREGG. Mr. President, I suggest
the absence of a quorum.

Mr. KENNEDY. I had asked if the
Senator would yield. The Senator from
North Dakota has the floor.

Mr. DORGAN. Mr. President, how
much time remains?

The PRESIDING OFFICER. The Sen-
ator from North Dakota has about 2
minutes.

Mr. DORGAN. Let me continue by
saying, I understand that those who
have framed this amendment will not
agree with my assertion. But I also un-
derstand that they are trying to craft
something that defines what is medi-
cally necessary in a manner that would
give a managed care organization three
different options to restrict care.

In my judgment, the managed care
organization will clearly select the op-
tion that has the least amount of cov-
erage or the least cost to them. That is
precisely why we are here in the first
instance. We are trying to see if we can
create a Patients’ Bill of Rights that
allows a doctor and health care profes-
sionals to make judgments about what
kind of treatment is appropriate. We
have story after story after story about
health care professionals making a de-
cision about what kind of health care
is necessary for a patient only to be
told later that someone 1,000 miles
away an insurance office decided, no,
this was not medically necessary at all,
and we won’t cover it. We don’t agree
the physician’s decision or rec-
ommendation for treatment.

The reason the AMA and nurses and
others support this legislation of ours
is they believe very strongly that
health care professionals ought to be
the ones practicing medicine. The
American Medical Association is very
strongly opposed to this amendment.

I ask unanimous consent to print a
letter the AMA has sent objecting to
this amendment in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

[From the American Medical Association,
June 26, 2001]

AMA OPPOSES KYL-NELSON AMENDMENT THAT
LETS MBAS—NOT MDS—MAKE MEDICAL DE-
CISIONS

AFTER 7 YEARS, THE DEBATE HAS SUDDENLY
COME FULL CIRCLE

WASHINGTON.—Today the American Med-
ical Association (AMA) called on Congress to

defeat a Kyl-Nelson amendment that would
negate a core provision of the patients’ bill
of rights. This new medical necessity amend-
ment would allow insurance company bean
counters to make medical decisions.

‘‘Today, after seven years of debate, it
seems some lawmakers want to start over at
the beginning, with the core question: Who
should make your medical decisions—MDs or
MBAs?’’ said Dr. Thomas R. Reardon, MD,
AMA past president. ‘‘For patients and phy-
sicians there’s no debate: Decisions about
the health care a patient needs must be left
to those who are focused on patients—not on
the bottom line.’’

‘‘The Kyl-Nelson amendment uses a med-
ical necessity definition that allows health
plans to determine whether services, drugs,
supplies or equipment are appropriate to pre-
vent, diagnose or treat a patient’s condition,
illness or injury.’’ Dr. Reardon said. ‘‘This is
a big step backward.’’

Insurers and business have repeatedly op-
posed defining medical necessity in legisla-
tion: ‘‘A federal standard of medical neces-
sity will raise premiums, threaten quality,
and jeopardize efforts to prevent abuse.’’
(Blue Cross/Blue Shield, 2/99); ‘‘We fear a con-
gressionally mandated definition of medical
necessity, and therefore do not support it.’’
(Ford Motor Company 2/99).

‘‘It’s clear that health plans put profits be-
fore patients when they define medical ne-
cessity as the ‘shortest, least expensive or
least intense level of treatment,’ Dr.
Reardon said. ‘‘People get health insurance
so that they’re not limited to the cheapest
care—no matter what the outcome.’’

‘‘The McCain bill allows physicians to
make medical decisions and allows an inde-
pendent panel of reviewers to determine dis-
putes. AMA calls on the Senate to reject the
Kyl-Nelson amendment that guts the pa-
tients’ bill of rights,’’ Dr. Reardon said.

Mr. DORGAN. They are opposed pre-
cisely because they understand this
amendment absolutely unravels the
central and vital section of this bill
dealing with medical necessity. Our pa-
tients’ rights legislation provides a
structure by which doctors make deci-
sions and then you have the oppor-
tunity for independent review if need-
ed. But in the circumstance as pro-
posed in the amendment up for debate,
if we create definitions that allow di-
minishment of the level of care in
terms of what is medically necessary,
the independent reviewer will have
their hands tied and patients will not
get the care they deserve or need.

This is a very carefully drafted bill. I
am not in any way ascribing mal-in-
tent to anyone who offers this amend-
ment. This amendment will unravel
the bill in a very significant way. We
must defeat this amendment. We
should defeat this amendment and pre-
serve the patients’ protections legisla-
tion that we have brought to the floor
of the Senate. This has been going on 5
years. This is good legislation. We
ought to pass it and defeat the amend-
ment.

I yield the floor.
The PRESIDING OFFICER. The time

controlled by the manager of the bill
has expired.

Mr. KENNEDY. Mr. President, I
think the Senator has 2 minutes. I
have 2 minutes; is that correct?
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The PRESIDING OFFICER. The

sponsor of the amendment has 4 min-
utes remaining. All time has expired in
opposition to the amendment.

Mr. DORGAN. Mr. President, that
cannot be the case. The Senator from
Massachusetts allotted 8 minutes to
me. At that point, he had 101⁄2 minutes
remaining. It cannot be the case that
we have exhausted our time.

The PRESIDING OFFICER. The time
of the colloquy back and forth between
the Senator from Massachusetts and
the Senators from New Hampshire and
Nevada was charged to the manager.

Mr. GREGG. I ask unanimous con-
sent that the Senator from North Da-
kota have another 10 minutes, if he de-
sires.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. DORGAN. Mr. President, I yield
my time to the Senator from Massa-
chusetts.

Mr. KENNEDY. Mr. President, I will
take the 2 minutes which I otherwise
might have had if we hadn’t entered
into the request.

Here we go again with greater hope
in our hearts that we will be success-
ful.

After the yielding back of the time,
we intended to vote on the Nelson
amendment. At the request of the lead-
ership, I ask unanimous consent that
that vote be put off until 2 o’clock.

Mr. REID. Reserving the right to ob-
ject, I have been informed that there
will be a motion to table made on the
amendment. That will be done at the
appropriate time.

Mr. KENNEDY. At 2 o’clock. It is an-
ticipated that at 1 o’clock there will be
an amendment from the Senator from
New Hampshire or his designee. I am
informed that it will probably be the
Senator from Tennessee, Mr. THOMP-
SON; and that we will begin the debate
on that at 1 o’clock and that the time
between 12:30 and 1 will be used for gen-
eral debate.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KENNEDY. Mr. President, I
apologize to my friend for the interrup-
tions because the Senator has been pa-
tient during his presentation and is
typically kind and generous to permit
the workings here.

I believe we have a good, solid defini-
tion in terms of medical necessity that
has been reviewed, evaluated and has
gotten broad support. It has bipartisan
support. It also has the very, very
strong support of the medical commu-
nity: The American Medical Associa-
tion, all of the cancer organizations, as
well as the disability community. They
all have great interest in what that
definition is.

In too many instances in the past
there have been definitions that have
been offered and accepted that work to
the disadvantage of patients. For ex-
ample, definitions have been made that
do not include palliative care for pa-

tients who have cancer or don’t recog-
nize the very special needs of the dis-
abled.

We have a definition here. It is de-
fined in the legislation. It has been re-
viewed. It is careful. It is predictable.
It is certain. It does provide for doctors
to exercise their best medical judg-
ment. It is completely consistent with
the purposes of the legislation.

As I mentioned, I have great respect
for my friend and colleague. I think on
this we should stay with the language
which should be included and which
has the broad support, virtually the
unanimous support of the medical com-
munity.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I appreciate the opportunity to
engage in a dialog with my colleague
from Massachusetts. As I indicated ear-
lier, I respect his work and many years
of effort in this field. I certainly re-
spect his judgment. If I would disagree
with him, it would be that somehow
there is a standard that is currently in
place. As a matter of fact, last year
they tried on numerous occasions to
achieve a standard. They could not
come up with one where they agreed.
So they agreed to disagree and left the
standard out.

We have an opportunity now to come
up with a standard that is good enough
for Federal employees and put that in
this bill. If it is good enough for Fed-
eral employees, then of course I think
it ought to be good enough for the rest
of America.

As to the charts that were shown, I
ask, is there anybody in this Chamber
today who believes that under the defi-
nition of consistent with standards of
good medical practice in the United
States, any doctor would not have or-
dered that the cleft palate be treated?

I understand the importance of hav-
ing charts. I understand the impor-
tance of having faces put on the pa-
tients. But I think it is important that,
as we do that, it be very clear that we
understand that these cases would be
treated appropriately under the stand-
ards of good medical practice in the
United States. So I think we really
have an opportunity today to provide
more clarity, so that doctors who will
have the opportunity to make medical
decisions and order care will be able to
do so consistent with standards.

There is no way that this amendment
today is designed to take away any of
the authority of the doctor at all, or
any other health care provider. All
that it is aimed at providing is a stand-
ard. If they had come up with a stand-
ard last year and it were included in
the bill, I would not be raising the
question this year. This issue today is
about whether to have the standard or
not. I can’t imagine we are even debat-
ing it. We ought to be debating what
the standard is. That isn’t the debate
we have today.

As a matter of fact, some of the ob-
jections raised earlier about this

amendment could be equally said of an
amendment that I suspect the Pre-
siding Officer will be supporting today
a little later, and that is to make sure
you don’t have those exclusions from a
policy, those exclusions from a con-
tract, ignored by a medical examiner
in the whole process of the review.

The important point here is that this
will provide an opportunity, upon an
internal or external review, for a med-
ical reviewer to make good decisions
consistent with good medical practice,
consistent with the needs of the pa-
tient, so that the conditions in those
pictures that were shown here—very
vivid descriptions—can and will be
taken care of and will not be left open
without a definition, without a stand-
ard. The boundaries would be set, but
they would be far broad enough to
cover that and any other condition
that was discussed here as an example
this afternoon.

It seems to me it is important that
we establish a standard, and if I wanted
to oppose what I am proposing today, I
would come in and I would say that it
was going to do something bad, that it
was not going to permit something
good. But that doesn’t make it so. It is
important to point out the language
and deal with the reality of the words
of this amendment, rather than setting
up a straw man to attack and say that
it is doing something or it won’t do
something that it is in fact doing.

Mr. President, how much more time
is there?

The PRESIDING OFFICER. The Sen-
ator has about 8 seconds.

Mr. NELSON of Nebraska. I ask my
colleagues to support this amendment
and move forward with the important
work of the Patients’ Bill of Rights. We
can do that. This will improve it and
will not detract from it.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized.

Mrs. CLINTON. Mr. President, I have
the greatest respect for my good friend,
the Senator from Nebraska, and I rise
reluctantly, but firmly, to oppose the
amendment he is sponsoring, along
with Senators KYL and NICKLES, be-
cause I am concerned not only about
the general issues that have been
raised by other opponents, I am con-
cerned also by the American Medical
Association’s very strong and vigorous
opposition to this amendment, which
they have made very clear to me and
my office, as well as, I believe, every
other Senator, because of their deep
concern that this would be a step back-
ward, permitting health plans to deter-
mine the services, drugs, supplies, or
equipment necessary to prevent, diag-
nose, or treat a patient’s condition, ill-
ness, or injury.

But I have a very specific reason for
opposing it. I direct this to my good
friend from Nebraska because this is
something that deeply concerns me.
This amendment allows health plans to
define ‘‘medically necessary and appro-
priate’’ in a way that poses a great
threat to all patients and families who
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require hospice and palliative care to
treat the suffering associated with ter-
minal illness.

The Washington Post, just a week
ago, published a story outlining the
various ways in which recent advances
and end-of-life care have not yet
reached children with terminal ill-
nesses, causing an enormous amount of
suffering for dying children and their
parents and loved ones who have to
watch that suffering at the end stages
of a terminal illness. The article
quotes one mother who says, looking
back on her daughter’s death, that
‘‘pain is such a huge problem.’’

There are two specific phrases within
the safe harbor of the ‘‘medically nec-
essary care’’ language in the Kyl-Nel-
son-Nickles amendment that directly
undermines the needs of dying pa-
tients. First, the amendment declares
that care provided ‘‘for the comfort of
the patient’’ is not medically necessary
care.

Any health care professional—or
really any person, such as myself—who
has stood at the bedside of a dying
friend or a loved one knows that com-
fort of the patient is absolutely nec-
essary and is often the most appro-
priate goal of care in those last days,
weeks, and even months sometimes. At
the very center of palliative care, and
particularly in the hospice movement,
is the belief that each of us has a right
to die free of pain and with our human
dignity as intact as possible.

The Institute of Medicine released a
ground-breaking report in 1997 that
concluded ‘‘too many people suffered
needlessly at the end of life.’’ A second
Institute of Medicine report released
last week also concluded that patients
are suffering unnecessarily. Further-
more, studies have shown that specific
types of patients—patients who are el-
derly, female, African-American, or
children—are less likely to have their
pain adequately controlled at the end
of their lives.

The Kyl-Nelson-Nickles amendment
is legislation that could be termed as
declaring that the comfort of dying pa-
tients is not a legitimate goal of medi-
cine. But to me, that has it backwards.
Isn’t the relief of suffering exactly
what doctors are supposed to be con-
cerned about?

A second and related problem is that
this amendment allows plans to define
as ‘‘medically necessary’’ care that is
appropriate ‘‘to treat a medical condi-
tion, illness, or injury.’’ This narrow
definition compromises the delivery of
appropriate care to dying patients by
failing to recognize the legitimacy of
care that focuses on the palliation of
pain rather than a cure. This definition
actually encourages overuse of
invasive—and often futile—medical
treatment and the underutilization of
hospice and palliative treatment.

The Institute of Medicine report re-
leased this month concludes that ‘‘poli-
cies and practices that govern payment
for palliative care hinder delivery of
the most appropriate mix of services.’’

A chapter of that report focuses on the
terrible effect these policies have had
on children. It found that services nec-
essary to provide dying children and
their parents with comfort and coun-
seling are not recognized and certainly
not even reimbursed by many insur-
ance programs.

I believe the definition of ‘‘medically
necessary care’’ proposed by this Kyl-
Nelson-Nickles amendment would fur-
ther obstruct access to hospice and pal-
liative care services for patients suf-
fering from terminal illness.

We have not done enough to relieve
pain and suffering at the end of life. I
served for many years on the board of
a children’s hospital. Back in those
days, the idea of giving strong medica-
tion to a dying child was really not
even considered a possibility for many
reasons. People were not sure about
the appropriate dosage. Some people
were worried even with a dying child
that the child might become addicted
to strong pain relief medicine.

I have also seen friends who, at the
end of their lives, had to cry out for
and demand pain relief from an almost
unbearable burden. They did not want
to leave this wonderful life, but they
knew that was going to happen and
they wanted to do it in a way that re-
lieved both them and their loved ones
of the agony that comes at the end of
so many devastating illnesses.

There are many wonderful hospice
programs in our country, and many
academic development centers are de-
veloping comprehensive palliative care
programs specifically to focus on pa-
tient comfort at the end of life.

The Kyl-Nelson-Nickles amendment
places the comfort of dying patients
and their families beyond the language
of the legislation, really rendering it
illegitimate; providing this comfort
would no longer be medically necessary
or appropriate.

I ask unanimous consent to print in
the RECORD the article I referred to
earlier from the Washington Post
called ‘‘Children of Denial.’’

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, June 19, 2001]
CHILDREN OF DENIAL—RECENT ADVANCES IN

END-OF-LIFE CARE HAVEN’T REACHED THE
YOUNGEST PATIENTS

(By Abigail Trafford)
The leukemia had come back. Liza Lister,

5, leaned on her mother’s shoulder. As her
mother later recalled, Liza asked, ‘‘Will I die
soon?’’ She quickly went on, ‘‘I want to die
on your lap. I want to have my lullaby tape
on.’’ Just days after her fourth birthday,
Liza had been diagnosed with acute
lymphocytic leukemia. Now her last chance
for a cure, a bone marrow transplant, had
failed.

Her parents, both physicians in New York
City, had access to the most advanced thera-
pies to wage war against her disease. But
when a cure was no longer possible, they
found themselves outside the mainstream of
modern medicine.

Hospitals had no formal support system for
families caring for a child who was going to
die. There was no one health professional to

offer consistent guidance throughout the up-
and-down course of Liza’s illness. The med-
ical team never mentioned a hospice pro-
gram.

At a time when strides have been made in
easing the pain of death for adults, most
children who die of chronic illness do not re-
ceive state-of-the-art care at the end of their
lives—mainly because no one wants to admit
they’re dying. The majority die in hospitals,
often in intensive care units where they are
hooked up to life support machines. Drugs
that could ease pain go unprescribed.

Yesterday the Institute of Medicine, in a
report on end-of-life cancer care, called for a
stronger focus on children, for better relief
of suffering, education of doctors and
changes in health plans to cover supportive
services.

‘‘Kids are suffering. The ones who are sens-
ing they are dying and haven’t been told are
suffering from loneliness, from a lack of per-
mission. Kids are suffering pain because peo-
ple are reluctant to give narcotic pain relief
to children,’’ said pediatric oncologist Jo-
anne Hilden, who founded the end-of-life care
task force for the Children’s Oncology
Group, a national network of pediatric can-
cer specialists.

‘‘Parents are suffering because they feel
they have failed their child. Doctors and
nurses are suffering for wanting to do better
in a system that is getting in the way at
every turn.’’

THE INVISIBLE DEATH

Death in childhood can be a taboo subject
in the United States. The roughly 28,000 chil-
dren who die every year of chronic illness
such as cancer, heart disease, degenerative
disorders and congenital anomalies are like
medical orphans in a health care system
dedicated to cures and longevity.

‘‘Childhood death is completely invisible,’’
said nurse Cynda Rushton, director of the
palliative program for children at John Hop-
kins Children’s Center. ‘‘People don’t want
to be reminded of it. The grief is so profound,
it’s almost unspeakable.’’

The medical team generally recognizes
that a child is dying several months before
the parents do—but doesn’t usually tell
them. In a study published last November in
the Journal of the American Medical Asso-
ciation, physicians tended to realize there
was no chance of recovery nearly seven
months before a child’s death from cancer;
parents, on the other hand, did not come to
that realization until about 31⁄2 months be-
fore. Only about half the parents learned it
in a discussion with the doctor.

The communication gap between physi-
cians and parents is a major barrier to qual-
ity end-of-life care, pediatric specialists said.

No one at the hospital could bear to dis-
cuss death with Liza Lister. She had pressed
her doctors: ‘‘What will happen when I die?
How will I know I’m dying?’’ Her oncologist
promised to let her know when death was
imminent. But on the final night, as she lay
in her mother’s arms next to her father and
older sister, and everyone knew the end was
near, Liza asked, ‘‘Why didn’t the doctor call
to tell me?’’

The Listers were able to put together hos-
pice care for Liza for the last three months
of her life. But fewer than 10 percent of chil-
dren who die in the United States receive
such care, according to the National Hospice
and Palliative Care Organization.

Palliative programs, focused on pain con-
trol and quality of life, are aimed at making
patients comfortable rather than curing
their disease. In addition to doctors and
nurses who treat pain and other symptoms,
counselors, social workers and spiritual ad-
visers address the patient’s emotional and
developmental needs. The team also supports
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the parents and siblings, and helps the be-
reaved family after the child dies.

A study published last year in the New
England Journal of Medicine concluded that
many children with cancer ‘‘have substantial
suffering in the last month . . . and at-
tempts to control their symptoms are often
unsuccessful.’’

Researchers interviewed the parents of 103
children who had died between 1990 and 1997
and were cared for at Boston’s Children’s
Hospital and the Dana-Farber Cancer Insti-
tute. Nearly half the children died in the
hospital—half of those in the intensive-care
unit. Overall, nearly 90 percent of the chil-
dren suffered ‘‘a lot,’’ according to the par-
ents.

Thirty years ago, when childhood cancer
was generally fatal, ‘‘we were experts in end-
of-life care,’’ said oncologist Joanne Wolfe at
Dana-Farber, an author of the study. Today,
70 percent of patients survive. ‘‘We have to
turn our focus on the percent who are not
cured,’’ she said. ‘‘We have to focus on pallia-
tive care.’’

A more recent review of children who died
in hospitals in Canada showed similar re-
sults. These children suffered from a range of
conditions including AIDS, organ failure,
cystic fibrosis, heart disease and cancer. Of
the 77 patients studied, more than 80 percent
died in the ICU and most were attached to
tubes and ventilators. The children were
rarely told they were dying, according to the
report in the December issue of Journal of
Pain and Symptom Management.

MOMENT OF DECISION

When a life-threatening illness is diag-
nosed in a child, most families start out with
aggressive treatments.

Terri Wills, a single mom in the East
Texas town of Newton, thought her son’s
swollen face was due to allergies. It turned
out to be a rare, devastating kidney disease
called focal segmental glomerulosclerosis.

Adam, 5, was treated with heavy doses of
corticosteroids and other drugs. He gained
weight from the drugs, his height was stunt-
ed, his moods were in flux. He lived for al-
most 10 years with his disease—and lived
well, his mother said, pitching for his base-
ball team and trying not to ‘‘let anyone see
he was sick.’’

In 1996, at the age of 12, Adam went into
renal failure and had a kidney transplanted
from his mother. The disease recurred al-
most immediately. A second transplant
failed in 1998. At that point Wills and her son
knew his death was inevitable. ‘‘I’d rather he
die on a bicycle than in the hospital,’’ she
told his doctors at the Children’s Medical
Center in Galveston, and she took him home.

For many other children, the prognosis is
not so clear. Chronic conditions are highly
unpredictable. Many formerly fatal diseases
are now curable. Parents are naturally eager
to give their child every chance for survival.

Derrick Csati, 9, of Angola, N.Y. has been
battling brain cancer since he was 2. His first
surgery lasted 17 hours. Since then, he’s had
several relapses and more surgeries, courses
of chemotherapy and radiation, experi-
mental therapies including monoclonal anti-
bodies and a round of stem cell transplants.

He’s now on his way to Duke University to
receive another stem cell transplant, his
fifth in the last year. His family has declared
bankruptcy and his mother quit her job to
stay with him.

The Csatis are supported with home care
nurses and social workers from the Center
for Hospice and Palliative Care in Buffalo.
They have been on the brink before. Four
years ago. Derrick relapsed with tumors in-
vading his spine, causing horrific pain. They
were offered several options; one was to stop
aggressive treatment and make him com-

fortable. They chose instead an experimental
regimen of chemotherapy and radiation. The
tumors disappeared.

‘‘He’s had four years of quality life,’’ said
his mother, June Csati. Derrick goes to
school and has a close relationship with his
older brother, Ben. His mother knows ‘‘we
could always tell them we’re done.’’ But ‘‘I
keep the faith. I think he could pull this off.
He’s willing. He’s not being hurt by this.’’

‘‘How can you stop? It’s so worth fight-
ing.’’

THE PAIN FACTOR

For many families, the crucial decision of
whether to treat aggressively or let go takes
place in the pediatric intensive-care unit
(PIC). Doctors and nurses on the front lines
remember the hard cases: The teenager with
aplastic anemia who was in so much pain she
couldn’t be touched. The 13-month-old who
was born prematurely and stayed on life-sup-
port machines virtually all her life until the
technology was turned off.

‘‘I wouldn’t put my own children through
what we put children through here,’’ said
Ivor Berkowitz, Director of the PICU at
Johns Hopkins. ‘‘It is very wrong when you
look at it in retrospect.’’

But he quickly adds that each case is
unique and that there are no overall guide-
lines on how to treat patients with advanced
illness in an era of expanding biomedical op-
tions. Many children survive crisis that
would be fatal for adults.

‘‘At what point do you change your goals?’’
Berkowitz continued. ‘‘Where do we set the
bar? This is the biggest struggle in the
ICUs.’’

‘‘The discussions are hard,’’ said cancer
specialist Hildenof the Cleveland Clinic
Foundation. ‘‘Are we going to do experi-
mental chemo for leukemia? Or shall we
stop? Do you want to go on or off the venti-
lator? That’s the down-and-dirty stuff.
That’s not a 10-minute conversation.’’

Nor is it covered by insurance, Hilden
noted. ‘‘How politically incorrect is it to say
I don’t get paid to talk to parents about the
death of their child?’’

All the while, children with debilitating
illness need the medical team to address
symptoms such as fatigue, nausea, shortness
of breath and depression.

Managing pain is difficult in children, es-
pecially in those who are not able to talk.
Physicians get virtually no training in pedi-
atric palliative care. Doctors and nurses
watch for increasing heart rates, crying, agi-
tation, irritability.

‘‘It’s very hard to tell what they’re feel-
ing,’’ said physician Charles Berde, director
of pain treatment services at Children’s Hos-
pital in Boston. ‘‘The parents say, ‘My child
screams all the time.’ Is the child screaming
from pain or something else?’’

‘‘Pain is such a huge problem,’’ remem-
bered psychiatrist Elena Lister, who de-
scribed her daughter’s death in the March
issue of the Journal of Pain and Symptom
Management. Liza, who died four years ago,
suffered severe bone pain even in her skull.

When Liza was in the hospital, one of the
doctors raised the concern that narcotic pain
medicines are addictive. ‘‘To me—who the
hell cares?’’ said Lister. ‘‘She is going to die.
The pain is such an inhibitor for any remain-
ing pleasure.’’

CONTINUITY OF CARE

Several studies have shown that the in-
volvement of the same physicians and nurses
from beginning to end helps to minimize a
child’s pain and suffering.

‘‘Continuity of care was key. To which I
say, ‘Duh?’ ’’ said neonatologist Suzanne
Toce, director of the palliative Footprints
program at Cardinal Glennon Children’s Hos-
pital. Whether a child is cured or succumbs

to a life-threatening condition, ‘‘we need to
integrate palliative care into mainstream
medicine,’’ said Toce.

Sometimes when parents want to stop ag-
gressive therapies before their physician
does, they have to change doctors—accel-
erating their sense of isolation and abandon-
ment at a crisis point in the child’s illness.

That’s what happened to Kevin and Brandi
Schmidt of St. Augustine, Fla. When their
daughter Kourtney was 4 months old, she
was diagnosed with a severe form of spinal
muscular atrophy, a rare inherited disease.
The Schmidts quickly learned that such chil-
dren die within a year. As the muscles weak-
en, the child can’t eat, swallow, cough, even
breathe.

Kourtney underwent surgery to have a
feeding tube inserted. She received extra ox-
ygen to breathe. She was revived several
times.

But the Schmidts did not want to put
Kourtney on chronic ventilation. ‘‘We went
to see a little boy. He was 2 years old and
hooked up to a machine. We couldn’t see
doing that to Kourtney,’’ said Brandi
Schmidt. ‘‘We wanted her to have a better
quality of life. We didn’t want to do any
measures that would only extend her life.’’

The low-tech approach did not sit well
with their physicians, especially the lung
specialist. ‘‘It was like all or nothing,’’ said
Schmidt. ‘‘He wanted to take the big guns
out.’’

When the Schmidts refused to use more
technology to take over Kourtney’s breath-
ing, the lung specialist withdrew from the
case, ‘‘I don’t have the knowledge and expe-
rience to counsel the family,’’ he said, and he
recommended hospice care.

That meant the Schmidts had to find a
new physician. The local hospice program
was not geared to children. The hospice
nurse was afraid to touch Kourtney. After
negotiating a special arrangement with their
health insurance, the Schmidts were able to
keep their home care nurse and still receive
hospice benefits.

Kourtney died in her parents’ king-size
bed. She was 8 months old. ‘‘She wasn’t in
any pain,’’ said Schmidt. ‘‘It was very peace-
ful.’’

FOCUS ON CHILDREN

In a national survey by oncologist Hilden,
bereaved parents were asked what they most
wanted from their doctors in a palliative
care program. She summed it up:

‘‘Tell us exactly what different options
mean. . . . Some parents, for example, didn’t
know that patients could talk on a venti-
lator. . . . Tell us you can control pain, even
at home. . . . Tell us that not pursuing cura-
tive therapy is okay. . . . Tell us the truth
about prognosis. . . . Tell us you won’t aban-
don us. . . . Tell us how to prepare for the
funeral.’’

The American Academy of pediatrics
called last summer for regulatory changes in
Medicare, Medicaid and private health plans
to improve access to end-of-life services for
children. Several comprehensive programs
have been developed in such cities as St.
Louis, Seattle, Buffalo, Boston and Balti-
more. These programs offer supportive care
from the time of diagnosis and follow some
children for years. A study on end-of-life
care for children is underway at the Insti-
tute of Medicine.

‘‘We have to acknowledge that some kids
are going to die,’’ said Houston pediatrician
Marcia Levetown, founder of the palliative
Butterfly Program in Texas.

Research suggests that when children have
an opportunity to discuss death, they are
less anxious and feel less isolated from their
parents and caregivers.
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‘‘What Liza taught us was not only can you

talk about this, you must,’’ said psychiatrist
Lister. ‘‘Otherwise, the child dies and there’s
never been a chance for intimacy.’’

For many families, the intimate bonding
that can occur during the dying process is
what constitutes a ‘‘good’’ death.

Teenager Adam Wills of Texas lived an-
other year and a half after the second kidney
transplant failed. ‘‘When I die, you wear hot
pink or bright red,’’ he told his mother. He
got a new bike. He made friends at the dialy-
sis center. Just before he died, he gave an el-
derly man at the center a harmonica. Then
he ordered a lemon tree for his mom.

‘‘He was saying his goodbyes,’’ said Terri
Wills. Adam suffered a massive stroke in Oc-
tober 1999, and was rushed to Children’s Hos-
pital in Galveston, where he died in his
mother’s arms in the Butterfly room. ‘‘It was
the most beautiful thing I’ve ever experi-
enced,’’ she said. At Adam’s funeral, the el-
derly man from the dialysis center played
the harmonica. Four months later, the
lemon tree arrived.

Mrs. CLINTON. Mr. President, I urge
my colleagues to oppose this amend-
ment not only for all the reasons oth-
ers have enumerated but for this very
specific issue. We are at the beginning
of work that needs to be done in hos-
pice care and palliative care, and I
would hate to see us turn back the
clock before we really started the race
to determine what we should do to care
for those who are in the last stages of
life.

I urge all of my colleagues to join me
in opposing this amendment and to
support the ongoing efforts to provide
more pain relief, more palliative care
and, yes, more comfort to those who
are leaving this life.

I thank the Chair.
The PRESIDING OFFICER. The Sen-

ator from Texas.
Mr. GRAMM. Mr. President, I want

to make two points. One has to do with
a colloquy that was underway when I
had to leave to introduce someone in
committee about moving to the De-
fense supplemental appropriations and
an effort to tie limitation of amend-
ments on this bill to that effort. I also
want to address the underlying amend-
ment.

It never ceases to amaze me that
when we debate these issues, we talk
all around the issue, but we never get
to the heart of the issue and why it is
important. We have 1,001 examples of
terrible things that happen to good
people, but we never talk about what is
the issue.

Let me make it clear that I am going
to vote for the pending amendment. I
think there is a better way of fixing
this problem than the way they fix it.
I am working on what might hopefully
be a compromise to fix the problem,
but I want to be absolutely certain
that it is clear to anyone who has any
intent to be objective that there is a
big time problem with the bill on this
issue. Let me clearly define the prob-
lem.

The question is: For example, I have
entered into a contract on behalf of my
family with standard option Blue
Cross/Blue Shield. I could have bought
the high option, but I looked at cost

and benefits. I made what I thought
was a rational judgment, and I decided
not to pay more to get the extra cov-
erage. I made a decision, and it in-
volved cost and benefits.

Every day in America, people enter
into contracts to buy health care. Ob-
viously, a big question in the bill be-
fore us is: Are those contracts binding?
Are they binding on the purchaser of
the health care? Are they binding on
the seller?

As is usual with this bill, on page 35,
gosh, it sure looks like they are bind-
ing. On page 35, line 14, it says in a bold
headline: ‘‘No Coverage For Excluded
Benefits.’’

Then you read on. It says:
Nothing in this subsection shall be con-

strued to permit an independent medical re-
viewer to require that a group health plan,
or a health insurance issuer offering health
insurance coverage, provide coverage for
items or services for which benefits are spe-
cifically excluded. . . .

Gosh, it seems in this bill they are
saying contracts are binding, but when
you read on, as is true over and over in
this bill, you find that exactly the op-
posite is true. When you read on, it
says:
. . . except to the extent that the application
or interpretation of the exclusion or limita-
tion involves a determination described in
paragraph (2).

Then you go back two pages to find
paragraph (2) and you find that para-
graph (2) has to do with anything that
is medically reviewable and anything
that has to do with necessity or appro-
priateness.

Let me explain what this language
says. This is a classic bait and switch.
The language says that if something is
precluded in a contract, it is not cov-
ered, except if it is medically review-
able—and all medical decisions are
medically reviewable—and unless it
has to do with ‘‘necessity and appro-
priateness.’’

What this provision actually says is
the contract is not binding. The med-
ical reviewer can determine that some-
one needs care, and even if it is pre-
cluded by the contract, the plan is re-
quired to provide it.

Gosh, that may sound wonderful to
some people. Let’s take the standard
option Blue Cross/Blue Shield policy. I
have a limit of 60 days in the hospital.
Let’s say I have the misfortune or
someone in my family does that they
are in for 90 days. The plan says you
are not covered. I go before a reviewer
and say: Look, I want the medical re-
viewers to determine as to whether I
need this care or not. They determine I
need it, they override the contract, and
so I paid for the standard option Blue
Shield policy, but I got the high op-
tion. Is that great and wonderful?

What do you think is going to happen
when it is time for me to renew that
insurance policy? What is going to hap-
pen is then I am going to have to pay
for the high option. That is not going
to be such a big deal for me because I
can afford to pay the high option, but

what about millions of Americans who
cannot pay the high option?

If we let these external review com-
mittees decide what people need, inde-
pendent of the contract they entered
into to provide care—I got a lower
price by saying I did not want heart
and lung transplant services in my pol-
icy, and yet I come down with an acute
heart problem and my physician stands
up in front of this board and says, I am
going to die if I do not get this surgery.
Then the review committee says it is
medically necessary and under this bill
it is covered, even though my plan I
paid for did not include it. The net re-
sult of this is to cause health insurance
costs to skyrocket.

Also, if I am a health care provider as
an employer and I have joined my em-
ployees in buying health insurance,
now the contract is not binding, so the
health insurance company obviously is
going to want to change the amount
they charge us because they are not
going to have the protections of their
contract.

I do not think the way we are doing
this is the right way to do it. I think
there is a cleaner way to do it. I hope
to do it better later if this succeeds or
fails, but this brings us to a funda-
mental question of this bill, and that
is, Are contracts binding?

What we are saying in this bill is, no,
not if they relate to health care. I
think that is very dangerous. This is
another reason, if we don’t fix it, the
explosive cost of this provision unfixed
is greater than the liability cost about
which we spent most of our time talk-
ing.

I hope my colleagues vote for this
amendment.

Now the final point. Senator BYRD
and Senator STEVENS were talking
about the necessity of passing a supple-
mental for national defense. I am for
this defense supplemental. I want it to
come forward. I don’t see why we can’t
do it tonight and get it over with, pro-
vide the money for national security. I
know there will be one controversial
amendment. I intend to vote against it;
maybe some will vote for it. However,
there is no reason that tonight we can-
not settle this issue and vote first
thing in the morning.

Several of the people who spoke on
the issue suggested we will not be al-
lowed to go to that defense supple-
mental bill unless we have set out a
limit on amendments to this patients’
bill of rights. I urge the majority lead-
ership to not commingle this bill with
the defense supplemental. It may well
be that in the end we will reach com-
promises on the 6 to 10 major issues on
which we will have to reach some ac-
commodation to see the bill go for-
ward. I am encouraged by the willing-
ness of Senator MCCAIN to sit down and
talk. I hope it is the beginning of a rec-
ognition that this bill is not perfect
and it can be improved.

This morning when we voted down an
amendment that exempted small em-
ployers with 50 or fewer employees



CONGRESSIONAL RECORD — SENATES6958 June 27, 2001
from this massive liability burden that
they can be sued for simply helping
their employees buy health insurance,
I took that as a very bad sign for this
bill. I have to congratulate the major-
ity. Oh, that I could be in an army that
had that kind of discipline. I can’t
imagine there is a city in America
where Members could defend the provi-
sions of this bill, which basically say
that if you are covered by ERISA, you
are subject to being sued as an em-
ployer for helping people buy health in-
surance.

There was an amendment that said
just exempt the little employers be-
cause they will almost certainly have
to cancel their health insurance if they
are subject to lawsuit. I don’t believe
there is a city in America that any
Member of the Senate could go into
and successfully defend a vote against
that provision. Yet that provision was
defeated. I am afraid we are moving in
the wrong direction in terms of build-
ing a consensus.

I want to see this bill completed. I
don’t think anybody benefits from
holding this bill up. There are going to
have to be certain accommodations. If
we don’t deal with some of these issues,
the President will end up vetoing the
bill, and what have we achieved? unless
your objective is simply a political
issue so one can say, well, we were for
this bill, the President was against it,
Republicans were against it.

If we really want to pass this bill, we
are going to have to deal with the sanc-
tity of contracts, we are going to have
to come to grips with suing employers
and the liability question, we are going
to have to come to grips with scope.

If States have good functioning
plans, should they be able to stay
under their own plan or should they be
forced under the Federal plan? There
are a handful of issues that could be
counted on your 10 fingers on which we
will have to come to some accommoda-
tion.

My concern is, the clock is running.
Today is Wednesday. Unless we begin
to reach an accommodation on these
issues, we are headed for a train wreck
at the end of the week, and it is be-
cause of that I urge those in positions
of leadership to please not try to tie
stampeding Members on this bill, by
limiting their rights to offer amend-
ments, to passing a defense supple-
mental appropriation that I assume we
are all for.

Why not pass this bill? I would be
willing to pass it on a voice vote so it
could be done tonight, get it over with,
and then focus our attention on this
bill. I hope we don’t have an effort to
tie limiting our rights on this bill to
even bringing up the defense supple-
mental. If that happens, the net result
will be the defense supplemental will
not be brought up. No one will benefit
from that. It is not good public policy.
I urge the two not be tied together.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from California.

Mrs. BOXER. I will respond to the
plea from my friend from Texas, his
plea that we finish this bill. No one
wants to finish this bill more than the
authors of the bill, Senators MCCAIN,
KENNEDY, and EDWARDS. They have
been working to compromise; they
have been working with Republicans.
That is the reason we are winning
these votes on amendments, because
we are getting Republican and Demo-
cratic votes and carrying the majority.
We also want to finish this bill and do
things the right way.

Why do folks stand up and talk about
issues that are already taken care of in
this bill? I know there is a disagree-
ment on the fine print. That is what
the frustration level is. I hope my
friend will work with Senator SNOWE as
she seeks to craft a bipartisan amend-
ment dealing with the employer liabil-
ity.

Right now, as I read the bill, employ-
ers do not have liability; they cannot
be sued unless they personally make
the decision to withhold care from the
patient. Most employers do not do
that. They contract with providers,
and those providers will be held respon-
sible.

I find it very interesting that my
friends on the other side of the aisle—
most of them, certainly not all of
them; and we are happy to have Sen-
ator MCCAIN and other Senators join-
ing with us on many of these amend-
ments—I find it intriguing that they
keep talking about these poor HMOs
and insurance companies. We know,
and we have said it a number of times,
all we want is to see HMOs treated the
same way in our society as we treat
every other business, every other indi-
vidual. If any of us goes outside this
Chamber and we knock into someone
and we hurt them, we are responsible.
We are held accountable if it was our
fault.

The reason we have the safest prod-
ucts in the world is that we have the
toughest liability laws and they act as
prevention. People make safe products,
one, because most of them in their
hearts want a good, safe product. But
we have harsh laws if you intentionally
hurt someone. If the brakes on the car
don’t work, if the crib bars are too
wide, wide enough so a child can be
strangled, we have laws on the books.
All we are saying to HMOs is, if you in
fact hurt people, you should be held ac-
countable as well.

Members can stand up and pick apart
one sentence in the bill, but the fact is
this debate goes much deeper. It is not
about paragraph 1 on page 2; it is about
the essence of what we are trying to
do. Do patients deserve care that is
prescribed by their physician or should
they be at the mercy of some account-
ant wearing a green eyeshade saying,
no, that is money we cannot spend be-
cause our CEO will not make his $200
million this year.

Patients deserve to have their care
prescribed by physicians. Certainly,
physicians are making that statement

to us, and almost every group in the
country, and certainly every respected
group, makes those decisions to sup-
port the McCain-Kennedy-Edwards bill.
Patients deserve to be able to know
their doctor is taking care of them.
You would not go to a doctor to get a
tax form filled out; you would not go to
an accountant to get your health care.
We should keep medicine with the peo-
ple who went to school, with those who
know what good care is, and we should
keep the bean counting and the book-
keeping with the people with the green
eyeshades; they don’t have white coats.
I would rather go to someone in a
white coat if I am in trouble and need
a course of treatment.

Do patients deserve the medications
the doctor prescribe? The HMO says:
We have another one we can substitute.
If the doctor believes you need a cer-
tain medication, you should have it.

Do patients deserve to get into a
clinical trial if, in fact, they have no
other recourse? Absolutely they do.
That is why the McCain-Edwards-Ken-
nedy bill is so important.

Let’s face it; HMO executives are
making millions of dollars while deny-
ing needed care to our people. This is
about who you stand up for, who you
fight for. I have many stories.

I ask the Chair what is the order
now? It is 1 o’clock.

The PRESIDING OFFICER (Mr.
WYDEN). The Chair advises that the
Senator from Tennessee is expected to
be recognized to offer an amendment.

Mrs. BOXER. I will yield then in 1
minute, if I might, and leave the floor
at that time. But I want to sum up.

On Monday morning early I held a
hearing in San Francisco. I had pa-
tients and families of patients testify. I
had doctors testify. I heard stories that
absolutely brought tears to my eyes—
not just to my eyes but to those of ev-
eryone in that room.

No. 1, a husband whose wife was diag-
nosed with breast cancer had to lit-
erally put his work aside. He is in his
50s. He had to fight for her to get the
treatment she deserves and needs be-
cause the HMO was trying so hard to
save money. He had to threaten to go
to the Los Angeles Times and tell his
story—threaten—in order to get the
care she needs.

I had the mother of a little girl who
was diagnosed with cancer in her eyes.
She had to struggle and fight. She said:
I gave up everything else I was doing.
I could not be with my daughter.

This is wrong. Senators can offer
amendments until the cows come home
and I know one thing: It is delaying
passage of this bill. It is delaying the
chance to vote on a strong Patients’
Bill of Rights.

Bring your amendments on. We are
voting them down, most of them. If
some of them are good, we will support
them. But we want a strong Patients’
Bill of Rights that says to our people:
You are paying for this care. You de-
serve this care. If you are turned down
for care, you deserve the right to a
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speedy appeal, and then for sure we
want to hold the HMOs accountable if
they hurt you or your family. We say:
Treat them as we would anyone else in
society.

I am grateful for the honor to speak
on behalf of the underlying bill. I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

AMENDMENT NO. 819

Mr. THOMPSON. Mr. President, I do
intend to offer an amendment shortly.
I believe it is being finalized as we
speak. We will have that before the
Senate in a moment.

Listening to the debate, listening to
the discussion this morning, I am once
again reminded of what passes for pol-
icy discourse nowadays. I was reminded
of the article that was written by
David Broder in the Washington Post
yesterday. Mr. Broder is obviously one
of the most respected members of the
press corps. Some refer to him as the
dean. He is certainly not right of cen-
ter. I don’t know what you would call
him except a very thoughtful, highly
respected individual.

As I listened to this debate this
morning, I thought a few of his words
would be appropriate. He says this:

The Senate debate over the Patients’ Bill
of Rights has become, in large part, a battle
of anecdotes. . . . Backers of the Kennedy-
McCain-Edwards bill, the sweeping legisla-
tion President Bush has threatened to veto,
come armed each day with stories about the
youngsters whose brain tumor was missed
because an HMO denied his parents’ request
for a specialist referral or the mother whose
breast cancer was ignored until it was too
late.

Mr. Broder goes on later in the arti-
cle and says:

Would that the issue were that simple and
straightforward. But it is not. Anecdotal evi-
dence, no matter how powerful, gives no
guidance to the scope of the problem being
addressed.

Later on in the article he says:
Still less do the anecdotes define the prop-

er remedy. Instead, by narrowing the ques-
tion to dramatic horror stories, they pull the
debate away from the genuine policy trade-
offs that must be made.

I could not agree with him more. The
incessant recounting of horror stories
and the using of these poor and help-
less people as instruments in this de-
bate, indeed, pull us away from the
genuine policy decisions that have to
be made.

I would like to discuss one of those
briefly this morning. That is the sub-
ject of the amendment I intend to in-
troduce. It has to do with the exhaus-
tion of administrative remedies.

That sounds to be an arcane legal
issue that should not be of much inter-
est to very many people. I think the
contrary is the case. Basically what
the exhaustion principle is saying is
that under the law, generally speaking,
if you have a remedy before you get to
court, go ahead and use it before you
go to court. The importance of that
principle of exhausting your adminis-
trative remedies—going through the

administrative process before you leap
to court—is firmly embedded in our
system. We see it working all the time
with regard to run-of-the-mill kinds of
lawsuits.

We have lawsuits in State court
where you have to go through a com-
mission or some body or some bureau
has a chance to make a determina-
tion—usually because that entity has
some expertise in the area. We give the
entity, under looser rules of evidence
and a lot less expense for litigants, an
opportunity to take the first pass at
this problem. In the process of doing
that, a lot of things shake out, a lot of
frivolous claims are made obvious and
are dropped at that level. A lot of
times the merits of a particular claim
are seen and the State or whoever it
is—oftentimes it is in the State sys-
tem—sees that and they settle.

It is designed to have someone with
some expertise, some objectivity, hash
out the facts in a way that would be
much faster than a court system, much
less expensive than a court system, and
would be to the benefit of everyone in-
volved. It still doesn’t mean you can’t
go to court later, but a lot of things
get winnowed out in the process.

We know how clogged up our court
systems are in many cases. In our Fed-
eral system, under the speedy trial act,
the courts have to consider all the
criminal cases first. With all the drug
cases we have in Federal court and ev-
erything else, sometimes in some juris-
dictions it takes a long time to get
your case heard in the Federal court
system. So this administrative process
before you ever go to court, in
winnowing those cases down to the
ones that really belong in court and
providing expedited expertise to the
litigants, is very important.

In our system, also, when we go
through that process and we get that
determination made by those who have
the first look, so to speak, with the ex-
pertise, then you give some credence to
what they found. Then you can go to
court, but you do not turn your back
on the fact that this process has been
followed and they came up with a cer-
tain result. The court can live with
that result, usually, or it doesn’t have
to if it doesn’t want to. But it is out
there and it has served its purpose.

That is the general, overall system
we have through our system. Not ev-
erything goes through this administra-
tive process before it goes to court, but
a lot of things do. This Health Care Bill
of Rights we are considering today does
that.

It sets up independent decision-
makers to consider these claims in a
rather elaborate and detailed way be-
fore they ever get to court. The process
that is set out in this bill is a good one.
It sets forth a several-step process
where experts who are independent and
objective have a chance to take a look
at a claim. We all know, with as many
horror stories as are paraded around
here by those who support this bill,
that we cannot cover everything, all

the time, for everybody, at any cost
whether or not it is in the plan or it is
something you have contracted for or
something your employer covers or
not.

If we did that, the cost would be so
high that nobody could afford insur-
ance, and nobody would be covered for
anything. So it is a tradeoff. It is the
kind of tradeoff that David Broder is
talking about. Yes, we want these piti-
ful people to have coverage, but we also
want to have it so that people are not
totally driven out of the market be-
cause the cost doesn’t match the ben-
efit for the amount of money they ex-
pend.

That is the process and the balance
that we are trying to achieve.

We got into the health care business
because the medical costs were going
up at almost 20 percent. We created
their managed care system. We like to
deride it now, but we created it because
health care costs were going up at al-
most 20 percent and we tried to respond
to that.

Assuming that, if it is not in the
plan, if it is not in the deal, and if it is
not in the contract, there will be some
cases that are legitimately, after being
looked at by all experts, not appro-
priate, this bill assumes there will
properly be some cases that are not. If
you are going to have some that aren’t
and some that are, what do you do?
You set up a process to find out what is
just. You set up a process to find out
what is right.

How do you do that? This bill does a
lot of things. It has an internal review
process. It is an internal process, first
of all, to even grant or deny a claim.

Let’s say under the plan that some-
one comes in and their claim is denied.
Maybe they haven’t worked there long
enough. Maybe they don’t even work
there at all. Maybe a determination is
made that this is not a medical proce-
dure that is covered or it is experi-
mental. For whatever reasons, there
are many cases that are denied.

Under this bill, there is a process to
review that denial, even at the internal
stage when the employer still has some
say-so with regard to some of these
plans. Especially even at that stage,
this bill begins to set up expertise and
objectivity.

At the internal review level, it says
the person making that review cannot
be associated with the prior decision.
He has to be someone who is inde-
pendent of that prior decision. It also
says it has to be someone with exper-
tise. It also says if it is a medical issue,
it has to be a physician.

Even before we get to the external re-
view, while it is still an internal re-
view, this bill sets up expertise and
independence in the process to make
sure this claim is adjudicated or de-
cided in an appropriate manner. All
right. You go through that.

Let’s say the claim in this external
review process is still denied. This per-
son denies the claim. Then, under this



CONGRESSIONAL RECORD — SENATES6960 June 27, 2001
bill, there is an external review proc-
ess. At this stage of the game, the per-
son is totally independent of the plan.
The legislation demands that he be to-
tally independent, that he have exper-
tise, and that he have nothing to do
with the plan or the employers or any-
body else. The bill spent several pages
of setting up a procedure whereby he is
objective and independent.

The Secretary here in Washington
has authority to review what he is
doing and to look at the cases he has
considered to make sure he is not prej-
udiced in any way, where it looks as
though maybe he is denying too many
claims or something such as that.
There are elaborate processes to make
sure this external appeals process is
fair, independent, and objective. All
right.

Let’s say we go through that level.
Let’s say that entity decides that there
is a medical issue. Then they hand it
over to yet another level of inde-
pendent review. That is the inde-
pendent medical review.

Once again, the bill sets up someone
who is totally independent, totally ob-
jective, sets forth supervision by the
Secretary, and sets forth how he is to
be compensated to make sure he is well
qualified.

That is the third level, you might
say, in terms of some degree of inde-
pendence and objectivity—totally at
the last two levels and somewhat at
the first level.

You have the internal review; you
have the external review; and you have
the independent medical review—all
set up to make sure that someone who
comes with a medical claim gets fair
consideration, and you don’t have
these big, bad, mean HMOs that we
hear so much about making these deci-
sions. They are not. These people are
under this act.

What we do, and what we say in this
amendment that I am going to submit
is, let’s use it. What I have just de-
scribed, let’s use it.

After setting up this process that
ought to be used because it is a good
process, this bill also says it can be cir-
cumvented at any time. It can be. A
claimant can stop it if he doesn’t like
the way things are looking and go to
court by alleging that they have re-
ceived irreparable injury or damage—
not that they are about to but that
they have received it.

There are two things wrong with
that: No. 1, you obviously lose the ben-
efit of the administrative process. For
example, part of the problem could be
or may be the sole problem could be a
question of coverage. You have this
process set up. You are maybe in the
middle of it. Why not just decide
whether or not you are really covered
under this bill? It is a factually inten-
sive exercise under this plan: how long
you have been working here, and that
sort of thing.

The second thing that is wrong with
the bill as it is now, and allowing them
to circumvent this process that I have

discussed by alleging irreparable in-
jury—they do not use the word ‘‘al-
lege,’’ but it is the same thing. The
only way you can get into court is by
‘‘alleging.’’ That is the way you get
into court. It is a low threshold.

You can circumvent this plan at any
time, or this process at any time along
the way.

The second thing wrong with it is it
doesn’t have a claimant in it because
we are talking about money damages.
To circumvent this process in order to
allow a claimant to go over here in the
middle of it and file a lawsuit for
money damages, all he is doing is get-
ting in line over at the courthouse. He
doesn’t get any expedited treatment
for that. It doesn’t help him. Why
would you do that when you are in the
midst of this, admittedly, excellent,
objective, costly administrative proc-
ess?

I don’t think that it makes any
sense. Costs are relevant because it is
going to show up in somebody’s price
for insurance.

This plan costs money. This process
is expensive to set up. If you are going
to have it, you ought to use it. Of
course, if the result goes in the claim-
ant’s favor, it is binding on the plan.
But if the results of the independent
process go against the claimant, then
of course he can go to court.

But my problem this morning or
today is not that he can go to court. It
is that he can go to court before he ex-
hausts administrative remedies.

My friends who oppose this—I am
going to anticipate this a bit because
we have had some prior discussions
about this. Some of my friends have
pointed out that there obviously can be
a need from time to time for emer-
gency care. What if you are in the
midst of this process and you have
some kind of an emergency situation
that ought to justify your circumven-
tion of it?

My first answer is, the bill, as drafted
now, is not going to help any claimant
with regard to an emergency because,
as I say, we are talking about money
damages. All he can do is file a lawsuit.
If that makes him feel better, 2 years
later he may get into court to try his
case. That might help him. But other
than that, that is not going to help the
person with some kind of an emer-
gency.

What will help that person, though,
is in this bill. It is already provided for.
In the first place, you have a provision
that is in ERISA, that we adopt in this
amendment, that says you have all of
the coverage that is given under
ERISA, which allows you to go into
court at any time to recover benefits
that are due you, to get a mandatory
injunction or to whatever you might be
entitled under ERISA, under current
law. That remains. That will be the
same. We have adopted that and made
that clear in this bill.

The second thing is, under section 113
of the bill, the claimant has access to
emergency care. There is a provision in

the bill that if you have an emer-
gency—of course, the general law re-
quires hospitals to take care of you
anyway, but if it is an emergency-type
situation, under this bill already,
under section 113, an emergency is
taken into account.

What if you have a situation that is
not an emergency, not an immediate
thing, but you do not want to go
through the administrative process for
just and reasonable reasons? What kind
of situation could that be?

That could be a situation in the mid-
dle that is not an emergency but
maybe you are entitled to an expedited
review or determination. There is a
provision in the bill that covers that
situation also, under section 103 on in-
ternal appeals.

At the internal appeals level, if the
initial claim is turned down and if a
person believes they are entitled to an
expedited determination, even at that
level, they can go forth and pursue
that. Then, at the next level, at the ex-
ternal appeals level, if they believe
they are entitled to an expedited deter-
mination, if a physician certifies that
they are entitled to expedited consider-
ation—at either of those levels—they
can get that. So the claimant is cov-
ered.

The claimant is covered under those
situations, which allows us to go back
to the basic legal proposition that I
mentioned in the very beginning in re-
lation to the exhaustion of the admin-
istrative remedies, which work so well
in so many aspects of our judicial sys-
tem, which is set up under this bill but
then has massive carve-outs. That
process should be allowed to work.

There is one other point in this
amendment, and then I will offer it;
and that is, after you go through this
process, after you exhaust your admin-
istrative remedies, after you go
through the internal appeal, the exter-
nal appeal, the independent medical re-
view, and after you get a result—what-
ever that result is—the trier of fact,
when you go to court, ought to know
about that result. It is not determina-
tive on the trier of fact—whether it be
the judge or the jury in the court—but
it is relevant.

If you are not going to do that, you
are really wasting a whole lot of time,
money, and expertise and creating ad-
ditional problems for yourself in terms
of cost in reaching a just result. So
that is what it does.

I think we all agree we want doctors
making medical decisions. When these
claims are made, in this review proc-
ess, if it is a medical claim, doctors are
going to be making that medical deci-
sion. But if you do not like it, then you
can go to court. But let that doctor, let
that independent, qualified physician
make the first determination before
you go to court.

Are we so desirous of speeding every-
thing to court, with the attendant
costs that we know are going to come
about? And these are not costs to some
HMO, these are costs to the American
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people. We have 44 million people who
already are uninsured in this country.
Even if we add just 1 million to the un-
insured in this country because of what
we do here, that ought to bother us. We
should not be in the business of doing
that.

So let’s let doctors make that initial
determination instead of lawyers. This
is one of those issues that is doctors
versus lawyers.

If you want to go to court, if you
want to rush to court at any time in
the process, regardless of what has hap-
pened—regardless of whether or not
anybody independent has had a chance
to look at this—you are going to de-
cide, with a lawyers’ bill, to do that.
The way it is constructed right now,
you can sue anytime, for anything, in
any amount. We can discuss those
issues later.

But with regard to this issue, ex-
hausting administrative remedies, let’s
let the doctor, let’s let the medical
people have the first crack at it. Who
knows. When we get that result in, it
might resolve a lot of these potential
lawsuits.

Mr. President, I send an amendment
to the desk and ask for its immediate
consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:
The Senator from Tennessee [Mr. THOMP-

SON] proposes an amendment numbered 819.

Mr. THOMPSON. I ask unanimous
consent reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To require exhaustion of remedies)

On page 150, strike line 17 and all that fol-
lows through page 153, line 8, and insert the
following:

‘‘(9) REQUIREMENT OF EXHAUSTION.—
‘‘(A) IN GENERAL.—A cause of action may

not be brought under paragraph (1) in con-
nection with any denial of a claim for bene-
fits of any individual until all administra-
tive processes under sections 102 and 103 of
the Bipartisan Patient Protection Act of 2001
(if applicable) have been exhausted.

‘‘(B) EXCEPTION FOR NEEDED CARE.—A par-
ticipant or beneficiary may seek relief exclu-
sively in Federal court under subsection
502(a)(1)(B) prior to the exhaustion of admin-
istrative remedies under sections 102, 103, or
104 of the Bipartisan Patient Protection Act
(as required under subparagraph (A)) if it is
demonstrated to the court that the exhaus-
tion of such remedies would cause irrep-
arable harm to the health of the participant
or beneficiary. Notwithstanding the award-
ing of relief under subsection 502(a)(1)(B)
pursuant to this subparagraph, no relief
shall be available as a result of, or arising
under, paragraph (1)(A) or paragraph (10)(B),
with respect to a participant or beneficiary,
unless the requirements of subparagraph (A)
are met.

‘‘(C) RECEIPT OF BENEFITS DURING APPEALS
PROCESS.—Receipt by the participant or ben-
eficiary of the benefits involved in the claim
for benefits during the pendency of any ad-
ministrative processes referred to in sub-
paragraph (A) or of any action commenced
under this subsection—

‘‘(i) shall not preclude continuation of all
such administrative processes to their con-
clusion if so moved by any party, and

‘‘(ii) shall not preclude any liability under
subsection (a)(1)(C) and this subsection in
connection with such claim.

The court in any action commenced under
this subsection shall take into account any
receipt of benefits during such administra-
tive processes or such action in determining
the amount of the damages awarded.

‘‘(D) ADMISSIBLE.—Any determination
made by a reviewer in an administrative pro-
ceeding under section 103 of the Bipartisan
Patient Protection Act of 2001 shall be ad-
missible in any Federal court proceeding and
shall be presented to the trier of fact.

On page 165, strike line 15 and all that fol-
lows through page 168, line 3, and insert the
following:

‘‘(4) REQUIREMENT OF EXHAUSTION.—
‘‘(A) IN GENERAL.—A cause of action may

not be brought under paragraph (1) in con-
nection with any denial of a claim for bene-
fits of any individual until all administra-
tive processes under sections 102, 103, and 104
of the Bipartisan Patient Protection Act of
2001 (if applicable) have been exhausted.

‘‘(B) EXCEPTION FOR NEEDED CARE.—A par-
ticipant or beneficiary may seek relief exclu-
sively in Federal court under subsection
502(a)(1)(B) prior to the exhaustion of admin-
istrative remedies under sections 102, 103, or
104 of the Bipartisan Patient Protection Act
(as required under subparagraph (A)) if it is
demonstrated to the court that the exhaus-
tion of such remedies would cause irrep-
arable harm to the health of the participant
or beneficiary. Notwithstanding the award-
ing of relief under subsection 502(a)(1)(B)
pursuant to this subparagraph, no relief
shall be available as a result of, or arising
under, paragraph (1)(A) unless the require-
ments of subparagraph (A) are met.

‘‘(C) RECEIPT OF BENEFITS DURING APPEALS
PROCESS.—Receipt by the participant or ben-
eficiary of the benefits involved in the claim
for benefits during the pendency of any ad-
ministrative processes referred to in sub-
paragraph (A) or of any action commenced
under this subsection—

‘‘(i) shall not preclude continuation of all
such administrative processes to their con-
clusion if so moved by any party, and

‘‘(ii) shall not preclude any liability under
subsection (a)(1)(C) and this subsection in
connection with such claim.

‘‘(D) ADMISSIBLE.—Any determination
made by a reviewer in an administrative pro-
ceeding under section 104 of the Bipartisan
Patient Protection Act of 2001 shall be ad-
missible in any Federal or State court pro-
ceeding and shall be presented to the trier of
fact.

Mr. THOMPSON. Mr. President, the
amendment has been offered. I have
made my statement. I hope we have
adequate time to deliberate with re-
gard to this important amendment.

I yield back my time and yield the
floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. TORRICELLI. Mr. President,
during my nearly 5 years in the Senate
I have heard the debate of managed
care reform many times. I have partici-
pated in repeating statistics, engaged
in legal analyses, participated in polit-
ical analyses, all of which convinced
me a long time ago of the need for this
Patients’ Bill of Rights.

But there is no substituting that
which many of my colleagues have
brought to this Chamber; that is, the

life experience of American families
with the system as it is currently de-
signed and how it has dealt with the
tragedies of their own lives.

Many of my colleagues have brought
the experiences of frustrated families:
People who get up every morning, go to
work, pay for medical insurance, and
participate in a managed care plan,
only to find that in a moment of crisis
in their own families, that which they
purchased, that which they have relied
upon, was not available to them.

As do my colleagues, I want to now
share with you just two stories that
give meaning to all the statistics and
illustrate all the failures of the system.

I begin with Kristin Bollinger, a
young girl from Spottswood, NJ.
Kristin’s experiences illustrate some of
the troubling practices of HMOs and
how ineffective and unresponsive they
can be in dealing with the needs of a
child who requires long-term care when
chronically ill.

Kristin suffers from a unique condi-
tion of seizures and scoliosis, both of
which can be managed with proper
treatment and care. Her family was
forced in an HMO by their family’s em-
ployer in 1993. Kristin’s parents have
been fighting to ensure their daughter
receives specialized services ever since.

The HMO told Kristin’s family she
could no longer see a pediatrician and
the specialists who had treated her all
of her life. From birth, she had this
condition. She saw a certain specialist,
received specialized care. When Kristin
needed to see a neurologist and other
specialists, her parents had to pay for
the specialists because they were not
in her managed care plan. After a
major surgery in 1997, Kristin’s special-
ized nursing care was canceled without
notice. She wasn’t even told. The HMO
even discontinued coverage for phys-
ical therapy because it was deemed
medically unnecessary.

Eventually, after fighting months
and even years, the care was restored.
But here is a family dealing with re-
peated seizures, a child who was not
able to function, massive medical bills,
although they were in a managed care
plan, an inability to get the specialists
who were deemed medically necessary,
and they had to fight their way back to
coverage while caring for a child—case
in point.

What would have worked? First, a
right to get to a specialist; second,
after you have been receiving care
from a specialist and your plan
changes, the right to keep the spe-
cialist; third, when you are denied the
right to an appeal, for someone with-
out an interest to hear your need where
you can explain the need. In three im-
portant ways, this Patients’ Bill of
Rights would have addressed Kristin’s
problem and dealt with the problem of
her family. None of those three rights
exists in law, and so she was failed
three times.

Second, Morgan Earle, a 10-year-old
from Chatham, NJ, born with cortical
dysplagia, a devastating developmental
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brain injury that causes severe sei-
zures. Morgan’s parents, like any par-
ents, were unprepared for dealing with
the care of an infant experiencing these
seizures—sometimes every 6 minutes—
making it impossible for her to even
eat or sleep.

When Morgan was 3 months old, her
parents sought treatment from a team
of pediatric neurologists and neuro-
surgeons to develop a strategy for deal-
ing with Morgan’s lifelong medical
needs. By the time she was 8, Morgan
had endured extensive tests, clinical
trials, and two major brain surgeries.

Through the unbelievable genius of
medical science, her team of specialists
reduced her seizures that were inter-
rupting her life. But in 1999, one of the
specialists who headed Morgan’s med-
ical team, through changes in his own
career, abruptly transferred to another
hospital in Chicago. Morgan’s parents
were shocked to learn that the special-
ists selected by her new medical team
were not part of the HMO. Throughout
her life, she had relied upon these same
doctors. Medical science had found a
way to control these continuing sei-
zures that were interrupting her own
life and the life of her family. She had
found an answer. But the new team was
not part of her managed care.

Imagine the frustration, that the ge-
nius of medical science found a way to
deal with the suffering of your child in
continuous seizures only to find that
now you could not avail yourself of it.

Morgan’s parents appealed the deci-
sion to the HMO. They were denied.
Doctors wrote that they and only their
specialists could provide an answer.
They were denied. In fact, the doctors
report their letters weren’t even an-
swered.

The HMO provided Morgan’s parents
instead with a list of in-network spe-
cialists. They were not even board cer-
tified. They could not perform. They
were not capable. They could not even
understand the kind of medical care
Morgan was receiving.

Last Friday, after 2 years of fighting
an appeal, Morgan’s parents received a
two-sentence e-mail from her HMO
that her original specialists, the doc-
tors they had requested, would now be
covered—2 years, no money, no care, no
answers. It isn’t right. It is not a sys-
tem that anyone in this Chamber can
defend, to Kristin, to Morgan, to her
parents, or to millions of other Ameri-
cans who are paying for this managed
care or whose employers are paying for
it, believing they are covered, and to-
morrow morning they are but a single
tragedy in life away from Morgan’s or
Kristin’s experience. It could be anyone
in this Chamber. It could be anyone we
represent. That is what this legislation
is about.

It is not a gift. It is not some benefit
provided by the larger society, as if
that in itself would not be right or fair.
It is something that has been earned
and paid for, but it is not being pro-
vided. That is why we call it a Pa-
tients’ Bill of Rights. It is not a gift. It

is a right. It is a contract. And it is our
responsibility to provide it.

That is what this legislation is
about:

One, ensure that patients with dis-
ability conditions have standing refer-
rals to specialists so they don’t have to
get permission; the 2-year wait of suf-
fering and bills and lost care never hap-
pens.

Two, allow patients in these cir-
cumstances to designate a specialist as
their primary care doctor. It is right,
and it is efficient.

Three, require HMOs to allow access
to out-of-network specialists, if in-net-
work specialists are inadequate, at no
cost. It just makes sense.

Four, ensure that chronically ill pa-
tients can keep their doctors even if
they are forced to change plans or their
doctors leave the HMO. That is not
only right and fair; it is just not being
cruel to patients and children in these
circumstances.

The truth is, the alternative Repub-
lican plan does not allow these deci-
sions to be made by patients and doc-
tors. It means that an HMO that does
not have a pediatric neurologist can
force a child to see someone who is not
trained or capable.

What are the costs of all this? If you
take this one element of the Patients’
Bill of Rights I have addressed, just
this one narrow, critical element for
the chronically ill who need these spe-
cialists and a continuum of care, if you
just take this small element I have ad-
dressed, CBO estimates that it would
add .2 percent to the cost of insurance.

Is there a family in America, given
these circumstances, who would not
bear that burden? Is there an employer
in the country that would not want
their employees to have this peace of
mind in coverage, just knowing that
what they are already purchasing
might now be relevant and available in
a moment of need?

Mr. President, I have participated in
this debate over these years. I have of-
fered the statistics. I have offered the
case. I have argued the politics. I have
discussed the merits. I have reviewed
the bill. Now I submit Kristin and Mor-
gan’s cases as the most compelling
cases of all of why there is only one
piece of legislation available on this
floor that truly addresses these cir-
cumstances. It is offered by Senators
KENNEDY, MCCAIN, and EDWARDS.

The case is overwhelming, and I urge
my colleagues across the aisle to join
us. They will be proud and pleased that
they did it.

I yield the floor.
Mr. REID. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The senior assistant bill clerk pro-

ceeded to call the roll.
Mr. KENNEDY. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, for
the benefit of our colleagues, we are
now still committed to voting at 2
o’clock on the Nelson amendment
which we debated earlier today. We
will then return to a conclusion of the
Thompson amendment. We just saw
that amendment a short while ago, and
we are trying to study that more close-
ly.

After the completion of the vote on
the Nelson amendment, we will be able
to indicate to Members when we will
either vote on or dispose of the Thomp-
son amendment.

There has been a proposal made to
our colleagues on this side for votes
going through the afternoon and times
allocated to the different amendments
and then into the evening, also being
sensitive to the needs of our colleagues
on the other side of the aisle for a win-
dow, and then returning to the Senate
for consideration of legislation.

Hopefully, at the end of the vote at
2:30 p.m., we will be able to give the
Members a clearer idea both of the sub-
stance and the time for moving the
process along. We have had good de-
bates on these issues to date. We still
have work to complete on the issue on
medical necessity. Also, our col-
leagues, Senators SNOWE and DEWINE,
held a press conference at 11:30 this
morning on their proposals, which
hopefully we will consider later this
afternoon, to tighten up language in
the area of employer liability. We are
familiar with the thrust of the pro-
posal. It seems to be extremely valu-
able and helpful in resolving some of
these issues.

We will move on hopefully to the
issues of scope later in the afternoon
and into the early evening.

This is how we hope to proceed. We
are never sure until the actual proposal
is made, but we want to give assurance
to Members we are making progress,
and we will continue to move as rap-
idly as we can on the measure.

Again, the liability issue will be the
last outstanding issue. There is still no
consensus on that particular proposal.
We will consider the alternatives in a
timely way and hopefully be able to
conclude the legislation in a timely
way as the majority leader has stated.

I thank all of our colleagues for their
cooperation. These have been good sub-
stantive debates. We have had very few
interludes. A number of our colleagues
welcome the opportunity to express
their views on the legislation, and we
will try to accommodate as best we can
when we see the opportunity to have a
focused debate on a particular subject
matter and dispose of that matter in a
timely way. I thank all of our col-
leagues.

At the conclusion of this next vote,
which we expect will start in just a
very few moments, we will then have
further news for Members.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The senior assistant bill clerk pro-

ceeded to call the roll.
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Mr. REID. Mr. President, I ask unan-

imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

VOTE ON AMENDMENT NO. 818

Mr. MCCAIN. Mr. President, I move
to table amendment No. 818 and ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion. The clerk will call the roll.

Mr. NICKLES. I announce that the
Senator from North Carolina. (Mr.
HELMS), is necessarily absent.

The PRESIDING OFFICER (Mr. EN-
SIGN). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 54,
nays 45, as follows:

[Rollcall Vote No. 200 Leg.]
YEAS—54

Akaka
Baucus
Bayh
Biden
Bingaman
Boxer
Breaux
Byrd
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Conrad
Corzine
Daschle
Dayton

Dodd
Dorgan
Durbin
Edwards
Feingold
Feinstein
Fitzgerald
Graham
Harkin
Hollings
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Landrieu
Leahy

Levin
Lieberman
Lincoln
McCain
Mikulski
Miller
Murray
Nelson (FL)
Reed
Reid
Rockefeller
Sarbanes
Schumer
Snowe
Stabenow
Torricelli
Wellstone
Wyden

NAYS—45

Allard
Allen
Bennett
Bond
Brownback
Bunning
Burns
Campbell
Cochran
Collins
Craig
Crapo
DeWine
Domenici
Ensign

Enzi
Frist
Gramm
Grassley
Gregg
Hagel
Hatch
Hutchinson
Hutchison
Inhofe
Kyl
Lott
Lugar
McConnell
Murkowski

Nelson (NE)
Nickles
Roberts
Santorum
Sessions
Shelby
Smith (NH)
Smith (OR)
Specter
Stevens
Thomas
Thompson
Thurmond
Voinovich
Warner

NOT VOTING—1

Helms

The motion was agreed to.
Mr. KENNEDY. I move to reconsider

the vote.
Mr. KYL. I move to lay that motion

on the table.
The motion to lay on the table was

agreed to.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KENNEDY. Mr. President, it is

our understanding that the Senator
from Arizona is going to offer an
amendment at this time on behalf of a
number of our colleagues.

Hopefully, we can have order, Mr.
President. This is a very important
amendment.

The PRESIDING OFFICER. The Sen-
ate will be in order.

The Senator from New Hampshire.
Mr. GREGG. Mr. President, I ask

unanimous consent that the pending

Thompson amendment be laid aside
without prejudice so that the Senator
from Arizona may proceed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.
Mr. REID. Mr. President, it is my un-

derstanding that the Senator from Ari-
zona would agree to an hour of time
evenly divided on his amendment.

Is that right?
Mr. MCCAIN. That would be agree-

able. But I think we can do it in a
shorter time than that, depending on
the view of the Senator from New
Hampshire on the amendment.

Mr. GREGG. I am not sure I have
seen the amendment.

Mr. MCCAIN. I say to the Senator, I
will get it to you right away. Why
don’t we do that.

Mr. REID. I would also say, it is my
understanding, having spoken to all
the managers, that Senator SNOWE of
Maine is ready to offer the next amend-
ment, whenever the time arrives that
we complete this McCain amendment.

Mr. BYRD. Mr. President, would the
distinguished Senator from Arizona
yield to me so I might ask a question
without his losing his right to the
floor?

Mr. MCCAIN. I am always pleased to
yield to the Senator from West Vir-
ginia.

Mr. BYRD. I thank the Senator.
The PRESIDING OFFICER. The Sen-

ator from West Virginia.
SUPPLEMENTAL APPROPRIAITONS

Mr. BYRD. Mr. President, earlier
today the distinguished Senator from
Alaska, Mr. STEVENS, and I entered
into a colloquy with several other Sen-
ators here anent the possibility of
reaching an agreement on the amend-
ments that would be considered at such
time as the majority leader calls up
the supplemental appropriations bill. I
have asked the distinguished Senator
from Arizona to yield for that purpose
again.

I wonder if it might be possible at
this point to get an agreement, or at
least to get ourselves on the way to an
agreement, that would limit the num-
ber of amendments to be called up to
the supplemental appropriations bill to
those amendments that we have
ascertained are out there via the hot-
line in the Cloakroom and a managers’
amendment, the contents of which Sen-
ator STEVENS and I are ready to reveal
to any Senator who wishes to know
what is in the managers’ amendment.

May I ask, with the permission of the
Senator from Arizona—I am about to
lose my voice for the second time in 83
years—the distinguished majority lead-
er for a reaction to this request?

Mr. DASCHLE. Mr. President, I ap-
preciate the chairman’s concern for
moving the process along. And since we
discussed this matter this morning, we
have issued a hotline request for
amendments. We have now received the
response. A number of Senators have
indicated a desire to ensure that they
have been included in the managers’

amendment. Once that confirmation
can be made, I think on our side we
would be prepared to then enter into a
unanimous consent agreement which
would take on or schedule the debate
with an appreciation for a managers’
amendment and a designated list of
amendments that could be accommo-
dated.

So we are just about at a position
where I think a unanimous consent re-
quest could be propounded. If Senators
could just check with the distinguished
senior Senator from West Virginia and
the Senator from Alaska to ensure that
the managers’ amendment is as it has
been reported to them, we will be able
to move forward.

Mr. BYRD. Mr. President, I thank
the distinguished majority leader. I
wonder if we can’t set the hour of 3
o’clock as the time when the majority
leader could propound a request in this
regard.

Mr. DASCHLE. Mr. President, I
would be happy to attempt to propound
an agreement at 3 o’clock and see what
happens. No harm done in making the
effort.

Mr. BYRD. Yes. The distinguished
Republican leader has already indi-
cated his strong support for such an ef-
fort.

So I thank the majority leader. And
I thank the distinguished Senator from
Arizona for yielding.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Mr. President, just to
clarify, I would be happy to enter into
a unanimous consent agreement that
would limit the number of amendments
and provide for an understanding about
how the supplemental would be ad-
dressed. But, of course, we cannot
schedule the supplemental until we
have completed our work on the Pa-
tients’ Bill of Rights. I know the senior
Senator from West Virginia understood
that.

Mr. BYRD. Yes, I do.
Mr. DASCHLE. But I wanted to clar-

ify that for the sake of anybody who
may have misunderstood.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
AMENDMENT NO. 820

Mr. MCCAIN. Mr. President, I have
an amendment at the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Arizona [Mr. MCCAIN],
for himself, Mr. BAYH, Mr. CARPER, and Mr.
EDWARDS, proposes an amendment numbered
820.

Mr. MCCAIN. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
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(Purpose: To clarify that nothing in the bill

permits independent medical reviewers to
require that plans or issuers cover specifi-
cally excluded items or services)
On page 36 line 5, strike ‘‘except’’ and all

that follows through ‘‘(2)’’ on line 8.
On page 62, between lines 10 and 11, insert

the following:
(V) Compliance with the requirement of

subsection (d)(1) that only medically review-
able decisions shall be the subject of inde-
pendent medical review and with the require-
ment of subsection (d)(3) that independent
medical reviewers may not require coverage
for specifically excluded benefits.

On page 62, line 20, after the period insert
the following: ‘‘The Secretary, or organiza-
tion, shall revoke a certification or deny a
recertification with respect to an entity if
there is a showing that the entity has a pat-
tern or practice of ordering coverage for ben-
efits that are specifically excluded under the
plan or coverage.’’.

On page 62, between lines 20 and 21, insert
the following:

(vii) PETITION FOR DENIAL OR WITH-
DRAWAL.—An individual may petition the
Secretary, or an organization providing the
certification involves, for a denial of recer-
tification or a withdrawal of a certification
with respect to an entity under this subpara-
graph if there is a pattern or practice of such
entity failing to meet a requirement of this
section.

On page 66, between lines 10 and 11, insert
the following:

(5) REPORT.—Not later than 12 months
after the general effective date referred to in
section 401, the General Accounting Office
shall prepare and submit to the appropriate
committees of Congress a report
concerning—

(A) the information that is provided under
paragraph (3)(D);

(B) the number of denials that have been
upheld by independent medical reviewers and
the number of denials that have been re-
versed by such reviewers; and

(C) the extent to which independent med-
ical reviewers are requiring coverage for ben-
efits that are specifically excluded under the
plan or coverage.

Mr. MCCAIN. Mr. President, I say to
the Senator from New Hampshire, I
hope he and his people will examine
this amendment. I apologize for not
getting it to him sooner. Perhaps we
could agree on this amendment and not
have to have a rollcall vote.

Mr. KENNEDY. Would it be agreeable
to have an hour, so we could get——

Mr. MCCAIN. Mr. President, I ask
unanimous consent that there be 1
hour on this amendment evenly di-
vided.

I withhold my unanimous consent re-
quest.

Mr. GREGG. Reserving the right to
object, in just a minute I believe I will
be able to respond.

Mr. REID. I did not hear the Senator.
Mr. GREGG. I said, I believe we will

be able to respond to the Senator in
about a minute.

Mr. MCCAIN. I thank the Senator.
Mr. President, concerns have been

raised that under this legislation, inde-
pendent medical reviewers can order a
health plan to provide items and serv-
ices that are specifically excluded by
the plan’s contract.

The amendment I am offering clari-
fies that the bill does not do this, and

that specific limitations and exclusions
on coverage must be honored by the ex-
ternal reviewers.

There are a numerous safeguards al-
ready in the bill to ensure that exter-
nal reviewers cannot order a group
health plan or health insurer to cover
items or services that are specifically
excluded or expressly limited in the
plain language of the plan document.

First, the external review entity who
is responsible for determining which
claims require medical review and
which do not, may refer claims to inde-
pendent medical reviewers only if the
coverage decision cannot be made
without the exercise of medical judg-
ment.

I repeat: The external review entity,
the one that is responsible for deter-
mining which claims require medical
review and which do not, may refer
claims to independent medical review-
ers only if the coverage decision can’t
be made without the exercise of med-
ical judgment. For example, the plan
document says that the plan doesn’t
cover heart transplants. Even if the pa-
tient has no other treatment options,
the external review entity should not
forward the claim for a heart trans-
plant to an independent medical re-
viewer because no medical determina-
tion is needed to understand that the
procedure is not covered.

Second, even if the external review
entity makes a mistake and forwards
to the independent medical reviewer a
claim for an item or service that is spe-
cifically excluded or expressly limited
under the plan, the legislation states
that the independent medical reviewer
cannot require the health plan or in-
surer to cover such excluded benefits.

The amendment I am offering clari-
fies this limitation on the independent
medical reviewer to make it perfectly
clear that although we are relying on
the independent medical reviewer to
give us a second medical opinion when
such a medical opinion is necessary to
interpret the plan’s coverage, we are
not empowering them to disregard the
plan’s specific coverage exclusions and
limitations.

The third safeguard and the one we
are further strengthening with this
amendment is designed to ensure the
objectivity and quality of the external
reviewers. The bill provides already for
their certification and sets out factors
that must be considered before they
can be recertified, including the exter-
nal reviewer’s compliance with require-
ments for independence and limita-
tions on compensation. To the recer-
tification considerations already in the
bill, this legislation additionally re-
quires the certifying authority, before
recertifying an external reviewer, to
consider whether the external reviewer
has breached the other safeguards by
ordering a provision of items or serv-
ices that are specifically excluded by
the plan.

The amendment allows a health plan
or insurer to petition the certifying au-
thority to revoke an external review-

er’s certification or deny recertifi-
cation and requires the certifying au-
thority to do this upon a showing of a
pattern or practice of wrongfully refer-
ring for medical review claims that
don’t require medical decisions or of
ordering the provision of specifically
excluded benefits.

Finally, the amendment requires the
General Accounting Office, within 1
year after the bill takes effect, to re-
port to Congress on the number and the
extent to which independent medical
reviewers are requiring coverage for
benefits that are specifically excluded
under the plan or coverage.

I guess what we are saying here is
that we are trying to make the lan-
guage as tight as possible. We know
there may be a temptation on the part
of reviewers to violate the plan with
regard to those procedures which may
be specifically excluded. We will have
follow-up action, including a require-
ment for taking into consideration, on
recertification or even revocation of
certification, a study by the General
Accounting Office which will tell us
about the extent to which independent
medical reviewers are requiring cov-
erage for benefits that are specifically
excluded.

My friend from Arizona, Senator
KYL, had a very good amendment. We
could not quite go that far, and we
came close to agreement. I hope this
amendment does clarify some of the
concerns.

It strikes the language on page 36 of
the bill that says: Except to the extent
that the application or interpretation
of the exclusion or limitation involves
the determination described in para-
graph 2.

This removes what was viewed by
many as a possible loophole. So we
were willing to strike that portion of
the bill in order to try to inspire some
confidence that in no way does this leg-
islation expect or anticipate or even
allow in any way exclusions on cov-
erage that are not specifically listed in
the medical plan, in the insurance
plan.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Indiana.
Mr. BAYH. Mr. President, before my

colleague Senator MCCAIN leaves the
Chamber, I thank him for his leader-
ship on this issue. He has demonstrated
his courage in battle and in service to
country and is doing so again by lead-
ing this important battle for patient
care for all Americans. I thank Senator
MCCAIN for his leadership once again.

I thank my colleague Senator CAR-
PER from Delaware. We served together
as Governors for many years, and we
now have the privilege of serving in
this body. I thank him for his leader-
ship on this issue, for his insight.
There is no deeper thinker who cares
more about the public policy details of
what we do in the Senate than Senator
CARPER. He is new to this body but has
already made a substantial contribu-
tion to the Senate and to the laws that
govern our country.
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I express my appreciation to Sen-

ators EDWARDS and KENNEDY for their
leadership in this important battle on
behalf of patients. I express my grati-
tude to two of our colleagues who are
not on the floor at this time: Senator
NELSON of Nebraska and Senator KYL
from Arizona.

In particular, I thank Senator NEL-
SON for his heartfelt work on the last
amendment. Although unsuccessful, I
know he cared deeply about striking
the right balance. We share many of
the same objectives, although we differ
in terms of how we go about achieving
those objectives. I salute Senator NEL-
SON for his work in this regard. I hope
our amendment will meet many of his
concerns. I believe it does in terms of
striking the right balance for the
American people.

Our amendment accomplishes both of
the important objectives that the
American people seek in debating and
enacting this Patients’ Bill of Rights.
First, we ensure that all decisions that
involve the practice of medicine, all de-
cisions that involve medical discretion
will be fully reviewable by an inde-
pendent panel to ensure the quality of
health care for all insured Americans
across our country.

Second, this amendment seeks to ac-
complish quality medicine at afford-
able cost, keeping the prices as reason-
able as possible for consumers and pa-
tients across the country. We do this
by removing unnecessary ambiguity
from this bill, thereby ensuring that
we can accomplish quality medical
treatment but keeping the risks, the
uncertainty, and therefore the costs to
patients and consumers as low as pos-
sible.

The bottom line will be quality
health care for all Americans at an af-
fordable cost. That is the balance all of
us should be seeking to strike in this
debate. That is the balance this amend-
ment will help us to accomplish.

Very simply, we seek to honor the
original intent of this bill, that doctors
should make medical decisions, that
lawyers should draft contracts and
practice law, but neither should be in
the business of practicing the other’s
profession. We have removed through
this amendment ambiguous language
that ran the risk of one encroaching on
the other’s territory.

Specifically, let me read the provi-
sions that will remain in the bill. They
are explicit and unambiguous. I quote
from the legislation:

Nothing in this subsection shall be con-
strued to permit an independent medical re-
viewer to require that a group health plan or
health insurer offering health insurance or
health insurance coverage provide coverage
for items or services for which benefits are
specifically excluded or expressly limited
under the plan or coverage in plain language
of the plan document.

Under the bill before this amend-
ment, Mr. President, there had been
several exceptions which had consumed
the rule, making this clear exception
for express limitations or prohibitions
under the terms of the contract null

and void. We put a period at the end of
this language, removing the exception
language, thereby making it very clear
that the terms of the contract, in
terms of contract language, will gov-
ern. This helps to keep the costs low
because the uncertainty and the ambi-
guity will be removed.

At the same time, there can be no
uncertainty or ambiguity that medical
decisions involving the practice of
medicine, anything involving medical
discretion, will be fully reviewable by
the external appeals process, as it
should be.

In addition, there are other pre-
cautionary measures included in our
amendment that I was interested in
and I know the Senator from Delaware
was interested in. He may elaborate on
these provisions in just a few moments.
These ensure that the independent re-
viewers are truly independent. We want
to make sure they adhere to the provi-
sions of this legislation, hopefully as
amended by this amendment, and that
we don’t have the risk of panels exceed-
ing their authority by changing the
terms of the contract where they are
expressly provided for, and there is no
ambiguity in the language in terms of
limitations or exclusions from the
terms of the contract.

Once again, this amendment will en-
sure that independent review panels do
not exceed their authority, inappropri-
ately driving up costs without improv-
ing the quality of health care for the
American people.

Finally, we have a rare opportunity
to achieve bipartisan consensus on this
amendment.

Not only is Senator MCCAIN helping
to lead the charge once again, for
which we are very grateful, but I lis-
tened with great interest and gratitude
to something that the Senator from
Oklahoma, Mr. NICKLES, said last
evening. He recited the very same lan-
guage that I recited about exclusions
and limitations in the contract. And
then he said if you put a period at the
end of those provisions and remove the
exception language, that would be—to
use his word—‘‘great.’’

Mr. President, that is exactly what
we have done. We have placed a period
there and removed the exception lan-
guage, thereby removing the ambi-
guity, the risk, the unnecessary cost to
consumers without a health care ben-
efit. Senator THOMPSON, earlier today
on the floor of the Senate, indicated
that this action we have proposed in
this amendment would also go a sub-
stantial way toward correcting what he
thought was a potential defect in the
legislation.

So I ask all Senators, regardless of
political affiliation, who seek to strike
the right balance between quality
health care on the one hand and afford-
ability on the other hand to support
this amendment. We have taken a step
that some of those who have been con-
cerned about the ambiguity in the lan-
guage have encouraged us to do, there-
by ensuring quality affordable health

care for every American. We can ac-
complish that with this legislation,
with this amendment. I urge my col-
leagues to vote in the affirmative.

I yield the floor, and I thank my col-
leagues for their patience and atten-
tion.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Mr. President, I rise in
support of the amendment. I am
pleased to be an original coauthor with
Senators BAYH and MCCAIN. The Sen-
ator from Indiana is very modest in
giving to others the credit, but this is
really an idea that I first heard from
him. Early this week, Senator BEN
NELSON and Senator BAYH and myself
were trying to deal with issue of med-
ical necessity. It is a difficult issue
around which there are competing in-
terests—doctors, nurses, insurers, pa-
tients—who really find consensus hard
to reach.

I thank Senator BAYH for helping us
to find this middle ground on which I
am encouraged that maybe we will
have strong bipartisan support. I ex-
press my thanks to Senators MCCAIN
and KENNEDY and EDWARDS for their
leadership in getting us here this day,
and to my friend, Senator GREGG from
New Hampshire, for his thoughtful
comments, as well as those I heard on
the floor yesterday, alluded to by Sen-
ator BAYH, from Senator NICKLES. As I
recited, earlier today PHIL GRAMM of
Texas echoed almost those same com-
ments.

Before I return, I want to step back a
little bit and go back in time. I used to
be State treasurer of Delaware before I
was a Congressman, before I was Gov-
ernor, before I became a Senator. Sen-
ator BAYH was Governor of Indiana and
was the secretary of state. We worked
in those venues before we came here to
work. With our State treasurer at the
time, we administered benefits of State
employees. Among the things I was
mindful of was health care costs.

In the 1970s and 1980s, health care
costs went up enormously. It was not
uncommon to see increases then of 20,
25, or even 30 percent annually in the
cost of health care for State employ-
ees. These really mirrored increases
that inured to other employees outside
the State of Delaware.

Along about the late 1980s, a dozen or
so years ago, a number of people began
working seriously in this town to fig-
ure out how to introduce some com-
petition into the provision of medicine.
In a fee-for-service approach in medi-
cine, I might see my doctor and he
says, ‘‘You are not well; I will order
tests A, B, C and D, and to be sure we
will order E, F, G and H,’’ and he owns
the lab where the tests are adminis-
tered. Then he says, ‘‘Come back and
we will see how you feel next week.’’
There really wasn’t much impetus for
containing costs. As a result, costs spi-
raled out of control.

Managed care was designed and con-
ceived to try to stop that spiraling and
introduce some market forces and com-
petition in order to control the cost of
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health care. It really succeeded better
than I think any of its proponents had
imagined. Those costs that were going
up 20, 25, even 30 percent, back in the
1980s, by the time we got to the end of
the 1990s, were going up by 2, 3 percent,
in some years nothing at all. As we
went about controlling costs, the con-
cerns switched to a different area, and
that different area was quality of
health care.

Instead of a lot of our doctors and
nurses making decisions, a lot of deci-
sions for the care to be offered or given
to us was made within the HMOs run-
ning the managed care operation. In
some cases, they were doctors and
nurses, and in some cases they were
not.

What we are trying to do in the con-
text of the Patients’ Bill of Rights leg-
islation is restore some balance to the
system. We don’t want to see costs spi-
ral out of control or employers cutting
off health care for employees. By the
same token, we want to make sure that
more of the medical decisions that af-
fect us if we are covered by an HMO,
especially if it falls under a Federal
regulation, which ERISA is—we want
to make sure we are getting the kinds
of protections that inure to folks who
are in State HMOs.

How do we do that and not lead us
back to spiraling, out-of-control costs
in a way that is fair to doctors and
nurses, and in a way that is fair to em-
ployers and at the same time fair to
the HMOs? The issue we are trying to
address is this: I am in an HMO; I don’t
like the decision my HMO renders with
respect to my health care. I appeal
that decision, and it is reviewed by an
internal mechanism within the HMO. If
they don’t provide a decision my doc-
tor and I like, we can appeal to an ex-
ternal reviewer. In some cases, cer-
tainly in my State, an external re-
viewer can override the HMO’s decision
and mandate the provision of that
health care under a State-regulated
plan.

What about in a case where there is a
federally regulated HMO, one that falls
under ERISA? What do you do in a case
when the language of the plan explic-
itly excludes the treatment that a
member of that plan desires? What do
we do when the language of the plan
explicitly excludes the very treatment
that I or the member of a managed
care plan desires?

Unintentionally, the language of the
bill as drafted says to the external re-
viewer that you have license to go be-
yond that which is explicitly excluded
in treatment for a patient. That exter-
nal reviewer can order additional ex-
plicitly excluded treatment for a pa-
tient. That might be great for the pa-
tient, might be appreciated by the pa-
tients’ doctors and nurses. But how fair
is that to the insurer who is trying to
cost out a plan, to charge for that plan
and have a sum certain to operate
with?

What Senator BAYH has fashioned,
something that he and Senator NELSON

and I worked on, is a way to provide
that certainty for the insurer and also
to provide certainty for the consumer,
the patient, and the health care pro-
viders. It is a simple change—one en-
dorsed, at least indirectly, by Senator
NICKLES and today by Senator GRAMM.
By simply striking a couple lines in his
bill and putting a period where a period
ought to appear, we helped solve a
problem. It doesn’t solve all of the
problems in this bill, but it solves one
of the problems. It is clear, clean, and
easy to understand.

Let me close my remarks with some
comments about another one of our
colleagues who, before he was in the
Senate, was a Governor, BEN NELSON of
Nebraska. Before he was Governor, he
was insurance commissioner for his
State. He has forgotten more about
these insurance matters than most of
us will ever know. His insights and per-
spectives on these issues have been
enormously helpful to me in this de-
bate. I thank him for joining with Sen-
ator BAYH and me and others in the
conversations that really led to the
emergence of this proposal.

Senator NELSON offered an amend-
ment with Senator KYL a little bit ear-
lier today to try to define medical ne-
cessity, which is really the kind of
issue we are talking about here. People
have been trying to do that for years
without a lot of success. While we are
not going to agree to change the lan-
guage in the bill with respect to that,
we can say here clearly, if a health
plan that falls under the jurisdiction of
ERISA explicitly excludes a particular
kind of coverage, then in all fairness
the external review committee in re-
viewing an appeal, cannot override the
explicit exclusion in that health care
plan. That is fair; that is reasonable; it
provides certainty for the insurer, and
I think it is fair to consumers as well.

I am pleased to rise in support of it,
and I hope that all of us in this Senate,
Democrats and Republicans, and Inde-
pendent as well, can support this
amendment. Thank you very much.

I yield back my time.
The PRESIDING OFFICER. The Sen-

ator from North Carolina.
Mr. EDWARDS. Mr. President, before

he leaves the floor, I thank my friend
from Delaware for all his work on this
issue. It is very important to the
progress we are making to finally pro-
tect patients in this country, along
with Senator BAYH, who led this effort,
and Senator NELSON and others in-
volved in this issue. We very much ap-
preciate all of their input.

The issue of medical necessity, which
means how we determine whether any
particular care is covered and is medi-
cally necessary for the treatment of
the patient, is a critical issue in the
bill. We have now agreed on language
that we believe appropriately balances
the interests of the contract between
the insurance company or the HMO and
the employer on the one hand, and the
interest of the patient and having some
flexibility on the other.

Basically what we have said in this
amendment is if the contract explicitly
excludes a particular treatment, a test,
then that will be excluded from care,
period, and the independent reviewers
are bound by that language.

On the other hand, to the extent we
need some flexibility in what is proper
and good medical care, we have man-
aged to maintain that. I think we have
struck the right balance between the
sanctity of the contract on the one
hand, so people know they can rely on
the provisions of the contract and, sec-
ondly, allowing enough flexibility to
provide the proper care to patients
when they go through the review proc-
ess.

More important is this is another
step in a very important process. When
we began last week, we were con-
fronted with trying to get real patient
protections in this country with nu-
merous obstacles—disagreement
among our colleagues, different issues
being raised by Members of the Senate
and a written veto threat from the
President.

As we have moved forward through
the end of last week and through the
mid part of this week, we have contin-
ued to make progress every step of the
way. We keep resolving issues. We keep
making progress.

On the issue of employer liability,
about which many of our colleagues
have expressed concern, making sure
that employers around this country are
protected from liability, we have
worked with our colleagues—Senator
SNOWE, Senator NELSON, Senator
DEWINE, and others—to work out com-
promise language that satisfies a large
number of Senators on both sides of
the aisle so that there is consensus on
the need to protect the employers, on
the one hand, but keeping in mind the
rights of the patients on the other.
Issue resolved.

No. 2, scope: What this legislation
covers and who it covers. Senator
BREAUX and I and others have been
working very hard on this issue. We be-
lieve we have reached a resolution that
will result in an amendment being of-
fered later today that strikes a com-
promise and a balance between the in-
terests of the States, being able to
maintain the work they have done in
the area of patient protection, while at
the same time making sure every sin-
gle American has a floor on the level of
patient protection.

On the issue of medical necessity, as
a result of the work of many of my col-
leagues, we have been able to reach
consensus. On the issue of scope, who is
covered, we have been able to reach
consensus. On the issue of employer li-
ability, we have been able to reach con-
sensus.

Every day we have continued to
make progress, but the importance of
this is not for what is happening spe-
cifically within this Chamber and what
is happening in Washington, DC, and
what is happening among Senators.
The winners in this process are the
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families of America because it is now
becoming clearer and clearer that we
may finally be able to provide those
families with the protections they so
desperately need and to which they are
entitled.

That is what this debate has been
about. That is what all this work
among Republicans and Democrats in
the Senate has been about. We have
shown over the course of the last week
that we can work together, we can find
ways to provide real patient protection
in this country. Up until now, we have
a model in problem solving, in trying
to give real protection to the families
of this country so they can make their
own medical decisions. That is what
this debate has been about; that is
what our work has been about.

We are not finished. We have impor-
tant issues left to resolve, but I am
confident, given the good will and hard
work that has already been done, that
if we continue in that same way, we
will be able to reach a resolution and
hopefully be able to put a bill on the
President’s desk and that he will sign a
real Bipartisan Patient Protection Act
that gives power to patients and lets
them make their own health care deci-
sions.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Florida.
Mr. NELSON of Florida. I thank the

Chair. Mr. President, over the past few
days of debate on this Patients’ Bill of
Rights, we have heard the many horror
stories of what happens to people when
HMOs put profits ahead of patients. We
have heard of one man in a wheelchair
whose HMO ordered his oxygen tanks
removed from his house; we heard of a
youngster whose brain tumor was
missed because the HMO refused to
allow the necessary test; and we heard
of others pleading with their HMO to
get coverage for critical procedures ei-
ther for themselves or their families.

These, unfortunately, are not iso-
lated examples. They are happening
every day all across this country which
is why the people of America are de-
manding reform and why we are seeing
the public surveys now showing sup-
port for this legislation to the tune of
81 percent in favor of this legislation.

The people also realize the system is
not working for the doctors either.
Just last week, I learned of a doctor
who is assessing his existing patients a
$1,500 annual membership fee for the
privilege of continuing their treat-
ment. He wants to cull his current pa-
tient list from 3,000 patients down to
600, and by charging this annual mem-
bership fee, the doctor shrinks his
practice and yet he maintains his prof-
its. The patients who cannot afford the
annual membership fee have to find an-
other doctor. I find this outrageous and
unethical, and it sets a bad precedent
for the future of our health care indus-
try.

All of these incidents and the debate
over this legislation have made one
thing very clear: Our health care sys-

tem is failing most of the people in the
country.

Mr. President, I rise today to reit-
erate my strong support for this Bipar-
tisan Patient Bill of Rights. It rep-
resents a critical first step, an impor-
tant first step in a long journey of a
thousand miles of reforming America’s
health care system.

In short, this legislation puts med-
ical decisions back in the hands of doc-
tors and patients instead of HMO bu-
reaucrats. It gives patients the right to
see a specialist when needed, fixing a
system that so often blocks a woman’s
access to necessary care. This legisla-
tion will ensure direct access for a
woman to an OB/GYN if that is who she
wants as a primary care physician.
This bill gives patients access to the
emergency room without first seeking
clearance from their health care pro-
vider. We have heard many horror sto-
ries recounted in the Senate of people
denied access to a certain emergency
room because they had to go to an-
other.

This legislation also protects the
doctor-patient relationship, a very sa-
cred relationship, by ending restric-
tions on which health care options doc-
tors can recommend. Currently, we
know doctors say they fear retribution
from the health insurance industry if
they pursue more costly medical treat-
ment for their patients.

This bill also prohibits HMOs from
offering financial incentives to doctors
for recommending limited care. It pro-
hibits HMOs from punishing doctors
who seek top-notch care for patients.

What we are trying to do in this leg-
islation is reinject common sense and
good medical practice in protecting the
doctor-patient relationship so the pa-
tient knows the doctor is going to pre-
scribe what is the very best medical
treatment appropriate for the cir-
cumstances.

In spite of claims to the contrary,
yesterday the American Medical Asso-
ciation and other health groups re-
ported in States with recently enacted
accountability and legal remedies, the
new laws did not produce any docu-
mented increase in the number of unin-
sured, one of the specious arguments
that the opponents to this legislation
have advanced.

The most crucial issue is whether a
patient can seek legal recourse for the
wrongdoing by a managed care com-
pany. This bill will enable patients to
hold their insurance companies ac-
countable for harmful actions. Under
current law, if malpractice is com-
mitted, if there are grievous wrongs, a
patient can recover from a doctor, from
a hospital, from other providers, but
under current law they cannot recover
from an HMO. That is one of the main
fundamental principles of this legisla-
tion, to change that, so they can hold
those HMOs accountable.

Before I came to the Senate, I was
the elected insurance commissioner of
Florida for 6 years. I saw how some in-
surance companies—and I don’t say all

because I am proud of those insurance
companies that would stand up for the
rights of their patients and would
stand up to protect their patients, but
I saw how some insurance companies
tried to put profits ahead of patients.
Unfortunately, many patients often
have little or no recourse.

There is no reason why HMOs should
have special protection from lawsuits.
The AMA has so stated and endorsed a
patient’s right to sue. It is estimated
more than 190 million Americans are
enrolled in health plans, and 75 percent
of them under current law are unable
to sue their health plans for anything
but the cost of denied treatment.
Clearly, the status quo works for the
industry, but it fails consumers. We
need this legislation to enable people
to be able to redress their wrongs in
State courts for damages limited only
by State regulations.

It has been a long time coming. It
has taken 5 years to get this legisla-
tion to the floor because for 5 years
special interests have prevented this
bill from becoming law. As a result, the
people of Florida and the people
throughout this Nation have suffered.
We must end the industry strangle hold
on this legislation and we must take
the first meaningful steps toward over-
all health care reform. I submit that
this legislation is a major first step in
the overall journey toward health care
reform. We must put the people before
the special interests. We must put an
end to these consumer horror tales
that we have heard with all too much
frequency during the course of debate
on this legislation.

I thank colleagues for the privilege
of addressing this issue and for indulg-
ing me in my comments.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
CORZINE). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent the
order for the quorum call be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. NELSON of Flor-
ida are located in today’s RECORD
under ‘‘Morning Business.’’)

Mr. NELSON of Florida. Mr. Presi-
dent, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
JOHNSON). Without objection, it is so
ordered.

Mr. REID. On behalf of the majority
leader, I ask unanimous consent that
at 5 p.m. the Senate vote in relation to
Senator MCCAIN’s amendment No. 820;
that prior to that vote, when the
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quorum call is ended and the unani-
mous consent agreement is reached,
Senators BREAUX and COLLINS be recog-
nized to offer a first-degree amendment
on scope—they can, after the vote to-
night, either stop or come back to-
night, but we will have a vote at 5
o’clock for the convenience of some
Senators—that the Breaux and Collins
debate occur concurrently today; and
when the Senate resumes consideration
of the bill tomorrow, Thursday, at 9:15
a.m., there be 30 minutes for debate
equally divided between Senators COL-
LINS and BREAUX prior to votes in rela-
tion to these two amendments; that
there be 2 minutes for debate equally
divided before each vote with the first
vote occurring in relation to the Col-
lins amendment; that upon the disposi-
tion of these amendments, Senator
GREGG be recognized to offer an amend-
ment relative to liability; that there be
1 hour for debate equally divided prior
to a vote in relation to that amend-
ment; that upon the disposition of Sen-
ator GREGG’s amendment, Senators
SNOWE and FRIST each be recognized to
offer a first-degree amendment, and
that will be on liability; that there be
4 hours for debate equally divided in
the usual form to run concurrently;
that at the conclusion or yielding back
of time, the Senate vote in relation to
Senator SNOWE’s amendment; that
after disposition of her amendment,
the Senate vote in relation to the Frist
amendment; that no second-degree
amendments be in order to any of the
amendments listed in this agreement
prior to the vote in relation to the
amendments.

Mr. GREGG. Reserving the right to
object, I ask if the Senator from Ne-
vada would be willing to amend the
agreement, so it would be Senator
GREGG or his designee.

Mr. REID. Absolutely.
Mr. GREGG. I have no objection.
The PRESIDING OFFICER. Without

objection, it is so ordered.
Ms. COLLINS. I ask unanimous con-

sent that the pending amendment be
set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 826

(Purpose: To modify provisions relating to
preemption and State flexibility)

Ms. COLLINS. On behalf of myself,
Senator NELSON of Nebraska, Senator
ENZI, Senator VOINOVICH, Senator
HUTCHINSON, and Senator ROBERTS, I
send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine [Ms. COLLINS], for
herself and Mr. NELSON of Nebraska, Mr.
ENZI, Mr. VOINOVICH, Mr. HUTCHINSON, and
Mr. ROBERTS, proposes an amendment num-
bered 826.

Ms. COLLINS. I ask unanimous con-
sent reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is located in today’s
RECORD under ‘‘Amendments Sub-
mitted.’’)

Ms. COLLINS. I am very pleased to
join with my colleague from Nebraska
as well as the other Senators whom I
mentioned in offering this amendment.
Our amendment will give true def-
erence to State laws and the tradi-
tional authority of States to regulate
insurance while ensuring that each
State addresses the specific patient
protections provided in this legislation.

We should pass a strong, binding Pa-
tients’ Bill of Rights. We should pass a
bill that holds HMOs accountable for
promised care and that ensures that
patients receive the health care they
need when they need it. However, we
should do so in a responsible way that
does not add excessive costs and com-
plexity to an already strained health
care system.

Congress should act to provide the
important protections that consumers
want and need without causing costs to
soar and without preempting State in-
surance laws. We can do so by passing
a carefully crafted bill.

I strongly believe we should not pre-
empt or supersede but, rather, build
upon the good work the States have
done in the area of patients’ rights and
protections. States have had the pri-
mary responsibility for regulating in-
surance since the 1940s. For more than
60 years, States have been responsible
for protecting insurance consumers. As
someone who has overseen a bureau of
insurance in State government for 5
years, I know firsthand that our
States’ bureaus of insurance do an ex-
cellent job of protecting consumers’
rights.

One of the myths in the debate on
this legislation is that unless the Fed-
eral Government preempts State insur-
ance laws, millions of Americans will
somehow be unprotected in their dis-
putes with HMOs. That simply is not
true. For example, as this chart dem-
onstrates, the States have been ex-
tremely active in passing patient pro-
tections. In fact, they have been way
ahead of the Federal Government and
they have acted without any prod or
mandate from Washington. Look at
this activity: 44 States have dealt with
the issue of emergency room access; 49
States have passed laws prohibiting
gag clauses in insurance contracts that
restrict what a physician can tell a pa-
tient. Whether it is access to OB/GYNs,
continuity of care, or many of the
other issues such as internal or exter-
nal appeals or patient information, the
States have been extremely active in
this area. Every single State has acted
to pass some sort of patient protec-
tions.

As is so often the case, it has been
the States that have led the way. They
have been the laboratories for insur-
ance reform. Moreover, we know one
size does not fit all. What may well be
appropriate for one State simply may
be unworkable or unneeded or too cost-
ly in another. What may be appropriate

for California, which has a high pene-
tration of HMOs, may simply not be
necessary in a State such as Alaska or
Wyoming where there is virtually no
managed care. In such States, a new
blanket of heavyhanded Federal man-
dates and coverage requirements sim-
ply drives up costs that impede rather
than expand access to health insur-
ance. That is why the National Asso-
ciation of Insurance Commissioners
and the National Conference of State
Legislators are very concerned about
the language in the McCain-Kennedy
bill. The language in that bill will
force all States to adopt virtually iden-
tical Federal standards.

I recently received a letter from the
president of the National Association
of Insurance Commissioners. She
writes that States have faced the chal-
lenges and produced laws that balance
the two-part objectives of protecting
consumer rights and preserving the
availability and affordability of cov-
erage. For the Federal Government to
unilaterally impose its one-size-fits-all
standards on the States could be dev-
astating to State insurance markets.

I think we should heed that caution.
I think we should heed that warning.
The Federal Government does have an
important role to play in regulating
the self-funded plans under ERISA.
That is where our effort should be fo-
cused.

States are precluded from applying
patient protections to these federally
regulated plans, and that is why we
need a Federal law to ensure that con-
sumers, enrolled in insurance plans be-
yond the reach of State regulators,
have strong patient protections. But
the Federal Government should not be
in the business of second-guessing and
overriding and preempting the care-
fully crafted patient protections that
have been negotiated by our State leg-
islators and Governors to meet the
needs of their States’ citizens. States
which seized the initiative and acted
on their own should not have to revise
their carefully tailored laws simply to
comply with a one-size-fits-all Federal
mandate.

Under the McCain-Kennedy bill, the
Federal Government would preempt ex-
isting State laws unless the State has
enacted protections that are ‘‘substan-
tially equivalent to and as effective
as’’ the Federal standard.

A reasonable person’s interpretation
of that standard is the States will have
to pass new laws wiping out their care-
fully crafted work, that are virtually
identical to the standards in the
McCain-Kennedy bill.

The approaches taken by the 50
States to the same type of patient pro-
tection vary widely, and with good rea-
son in many cases. Why should States
that have already acted on their own
to provide strong, workable patient
protections have to totally change and
make extensive changes in their laws?
That is why the National Council of
State Legislators supports the Collins-
Nelson amendment. It is extremely im-
portant to State legislators that they
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do not have to spend valuable time
recrafting and rewriting and re-
enacting laws already on the books
that meet the needs of their citizens.

In a recent letter to Senator Nelson
and myself, the National Council of
State Legislators wrote:

[We] support this amendment. States are
best situated to provide oversight enforce-
ment of the patient and provider protections
established in this legislation. The record of
the states is strong. We are looking for an
approach that supports the traditional role
of States in the regulation of insurance and
that recognizes the differences in State in-
surance plans and provides a mechanism for
States to protect those markets.

Again, let me be clear. There is a role
for the Federal Government, and that
is to make sure that those plans, regu-
lated under ERISA, beyond the reach
of State regulators, include patient
protections. That is why we need a
Federal law to accomplish that goal.

It is all well and good and appro-
priate if Congress decides it wants to
impose a specific requirement or man-
date on these federally regulated insur-
ance plans. But the Federal Govern-
ment needs to be careful in respecting
the good work the States have done.

Moreover, let’s look at the practical
consequences of what would happen
under the McCain-Kennedy bill. If a
State fails to revise its laws to conform
to the Federal standard, under the
McCain-Kennedy bill the Health Care
Finance Administration, HCFA, would
displace the State as the enforcer of in-
surance patient protection.

Talk about a right without a remedy.
If there is no enforcement, there is no
protection, and experience has already
shown that HCFA is completely in-
capable of carrying out this responsi-
bility.

The Health, Education, Labor, and
Pensions Committee on which I serve
has held yearly hearings to examine
the problems that HCFA has experi-
enced as it has attempted to imple-
ment and enforce the 1996 Health Insur-
ance Portability and Accountability
Act. There are many GAO reports. This
one is entitled: Progress Slow In En-
forcing Federal Standards in Noncon-
forming States. That is because HCFA
is totally ill-equipped to take on this
task.

Our States’ bureaus of insurance
know how to do the job. They have
been doing it for 60 years, and they
have been doing it well. Consumers
should be very concerned, since HCFA
has already proven that it is not capa-
ble of enforcing existing Federal insur-
ance standards in States that don’t
conform. In fact, HCFA has shown it
cannot even assess the degree of com-
pliance with those Federal laws, where
HCFA does play a role. We should be
very concerned that we are proposing
an empty promise.

The States have the systems, the in-
frastructure necessary to receive and
process consumer complaints in a
timely fashion and to hold insurers ac-
countable to ensure that they comply
with State laws. To me, the bottom

line is very simple. My constituents
would much rather call the bureau of
insurance in Gardiner, ME, than have
to deal with the HCFA office in Balti-
more if they have a problem with their
insurance.

Another problem of the McCain-Ken-
nedy approach is that it would create a
dual enforcement structure that would
be extremely confusing for consumers
and, frankly, completely unworkable.
Under this bill, if some State laws met
the new standards but others did not,
who would be the regulator? Would it
be HCFA or would it be the bureau of
insurance? Would it be HCFA for some
parts of the insurance contract and the
bureau of insurance in the State for
other parts of it?

This simply does not work. We would
be creating a situation where a patient
may have to go to a State bureau of in-
surance for questions or problems asso-
ciated with certain patient protections
and then try to deal with HCFA if the
patient has problems or questions with
other parts.

Therefore, Senator NELSON and I,
supported by a number of our col-
leagues, are offering an amendment
that will give true deference to State
laws and the traditional authority of
States to regulate insurance. At the
same time, we will ensure that each
State considers and addresses the spe-
cific patient protections proposed by
this legislation.

First, our amendment would grand-
father all State patient protection laws
that are in place prior to the effective
date of this act. That is October 1 of
next year. A State would just certify to
the Secretary of HHS that it has ad-
dressed one or more of the patient pro-
tection requirements to be in compli-
ance with the law. This provision
would also give States that have not
considered these patient protections an
incentive to act before the effective
date to avoid Federal intrusion and
challenges to their laws.

Second, if by the effective date a
State has been certified as compliant
with all the patient protections in the
legislation, it will immediately become
eligible for funds from a new patient
quality enhancement grant program.
States that are not in full compliance
by the effective date of the legislation
would be required to meet a higher
standard in order to be eligible for
funds under this new program. If a
State has not acted by the effective
date, it would have to certify to the
Secretary, for each of the remaining
protections, that either the State has
enacted a law that is ‘‘consistent with
the purposes of the Federal standard’’
or decline to enact a law because the
adverse impact of the law on premiums
would lead to a decline in coverage or
simply because the existence of a man-
aged care market in the State is neg-
ligible; it is just not relevant to that
State.

Our amendment would recognize the
States are the experts in this area.
They have led the way. Consumers are

best protected if we continue to respect
the work that the States have done and
give deference to the State’s tradi-
tional authority to regulate insurance.

I reserve the remainder of my time
but yield to the Senator from Ne-
braska, my principal cosponsor, who is
a true expert in this area. He knows
more than any other Senator. I hope
my colleagues will listen very care-
fully. It has been a great pleasure to
work with him on this issue about
which we both care a great deal.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. I thank
my colleague from the New England
State of Maine for such a glowing rec-
ommendation. I hope my colleagues do
not think I believe I know more than
they do. But it is a subject I have spent
a good deal of my life involved in as an
insurance regulator and as a Governor,
somebody who has dealt with the busi-
ness of insurance.

I appreciate so much the opportunity
to join with Senator COLLINS to bring
this amendment to the attention of our
colleagues.

It typically is a lot more instructive
to talk about the importance of patient
care and to talk about those who aren’t
getting good patient care and certainly
to bring to our attention those folks
who suffered great injustices under
their current health care system. I re-
spect that. I certainly am interested in
that aspect. That is why I support a
Patients’ Bill of Rights. That is why I
continue to do that.

But I have found that any bill which
comes before this body or that comes
before any legislative body is hardly
ever such without some amendment
and some improvement. I think what
Senator COLLINS and I are offering
today is in that category of an im-
provement.

When our founders created this
Union they established a system of
Government that, pursuant to our Con-
stitution, provided for a divided Gov-
ernment, a Government consisting of
our States, and under a well-considered
principle of Federalism, a Federal Gov-
ernment. We have been best served by
this Government when we have per-
mitted it to work for us. While pursu-
ant to the 10th amendment, the Fed-
eral Government may preempt States
in certain respects, it seems clear from
that amendment and from the practice
over the last 200-plus years that such
preemption should be limited to those
areas where the States have failed to
act in some manner. This is not one of
those cases.

The bill before us presents a dilemma
for me and for my colleagues because
most of us believe that, with some
modifications, this is a good bill. The
same may be said of the Frist-Breaux-
Jeffords bill.

At the outset, let me state unequivo-
cally that I support the purpose and
the protection of this bill. What I don’t
support is its preemption of State laws
in an unnecessary manner. Let me ex-
plain.
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As my colleague has indicated by the

chart, the States have acted. They
have acted rather aggressively and con-
sistently and in many ways. As a mat-
ter of fact, they acted so aggressively
and so consistently that the best of
those protections which the States
passed were assembled to create this
bill. Let me ask you if that isn’t some
action on the part of the States.

When Congress passed the ERISA
preemption in 1974, it did so because
some multi-State employers were hav-
ing problems complying with the diver-
sity of the State regulation of health
insurance.

First, it was described as a pension
issue to which they couldn’t quite com-
ply. Then they said, as long as we are
getting a preemption, let’s grant it in
the health insurance area as well. So
Congress exempted certain plans from
State law. That level of exemption in-
volved fewer insured than were contin-
ued to be served by State regulated in-
surance plans.

What we are faced with today is deal-
ing with the problem that began in 1974
with the exemption from consumer
protections of these Federal plans. Now
we are faced with solving that problem.

Some have said, as long as we are
solving that problem, let’s move away
from diversity and go to uniformity. I
am not opposed to having uniformity.
But to serve uniformity for uniformity
sake and ignore what the States have
done, the fact is that under the prin-
ciples espoused by Thomas Jefferson
States have only been acting as labora-
tories of democracy by experimenting.
Fortunately—and thank goodness—the
States have experimented because it is
from these experiments and from this
diversity that we are now able to as-
semble for the protection of the ERISA
plan this group of patient protections.

That is what is important about this.
If we look at it to a certain extent that
virtually all content is taken from var-
ious State laws, that is at least some
form of congratulations to the States
for their efforts. But they ought not to
be rewarded by that great effort by the
preemption where it is unnecessary.

The framers of the legislation that is
before us as well as those of the Frist-
Breaux-Jeffords bill have really worked
hard to try to find a way to balance
this out. I commend them for that.
Their work does not go unnoticed. I ap-
preciate their efforts. But whether the
standard is substantially equivalent as
in the McCain-Kennedy Edwards bill or
in the Frist-Breaux bill consistent with
or in a compromise that is under con-
sideration right now which says sub-
stantially compliant, the fact is the
States are going to have to come to the
Federal Government with the plans
and say, ‘‘Please let us out’’ or they
will not be able to get out from under
the requirements of this legislation un-
less they are ‘‘substantially equivalent
to.’’

‘‘Substantially equivalent to’’ means
the filings of these State protections
would have to be made by their Gov-

ernors to the health and human serv-
ices agency, and they will have to find
out whether or not the plans they are
submitting are substantially equiva-
lent—not whether they are good or bad
but whether they are substantially
equivalent.

The theory is, if they are substan-
tially equivalent, they are at least as
good as or better. But I don’t know
why we should engage bureaucracies in
the Federal Government to try to look
over the shoulders of the States that
have seriously considered each and
every one of these protections.

Why are we doing it? Because we
want to solve the problem that exists.
Why should we try to solve a problem
where there is no problem?

Under the Collins-Nelson effort, we
give the States the opportunity to opt
out if their plan is consistent with the
purposes of this law.

It seems to me that we just simply
make it clear that the States can con-
tinue to experiment. It is easy to sug-
gest that if you take away the incen-
tive of the State to experiment, the ex-
perimentation will either wither or
will at least stagnate.

We want to continue to be sure that
there are incentives for the States to
continue to experiment because I sug-
gest to you right now this is a dynamic
process. Over the next several years,
we are going to find some better pa-
tient protections, and we are more
likely going to find those from the
States than we are engaged in the body
of this legislative Chamber trying to
find those answers.

I would prefer that experimentation
continue. Then we can pick and choose
the best of the class in each case.

I spoke today with the Secretary of
Health and Human Services, Tommy
Thompson, also a former Governor, and
I asked him whether he thought his
agency could do this. He said simply
that he doesn’t think that it can.

Let me add that I think that trans-
lates into, ‘‘I can’t unless I have a larg-
er bureaucracy of several dozens or
more Federal bureaucrats and more
staff to look over and second-guess
Governors and second-guess State leg-
islatures.’’

I asked if that is necessary. Quite
frankly, I don’t believe that it is. And
with the stroke of the pen this bill can
be amended so that it won’t become
law so States can opt out and Gov-
ernors will have the opportunity, as
State legislatures, to decide what is
the policy that will work within their
State.

We are looking for balance with this
legislation. All of us want to balance
being able to have the right kind of
protection for patients and the avail-
ability and affordability of insurance.
The last thing we need to do is to tip
the balance one way or the other and
end up with a more severe problem
than we are trying to solve with this
effort.

I suggest to you that Thomas Jeffer-
son might be looking at us at the mo-

ment. Furthermore, I think he would
be pleased if we had a dual system that
recognized that this Federal bill and
these Federal protections would apply
to the Federal plan, and we would
allow the States to continue as they
have to protect the people at that level
and to serve to provide experimen-
tation and better ideas along the way
and permit us to allow them to con-
tinue as they have to protect the citi-
zens.

I truly believe that government,
when it is functioning at the local
level, will function best and certainly
can function better in this area than
we can function.

We have already taken the step of ex-
empting the Federal plans. Let us not
now make a mistake of applying what
we need to permit for those State plans
where there is already much protection
and probably even more protection.

Just this week, Delaware added addi-
tional patient protections. It seems to
me that we ought to continue to sup-
port that. We ought not to do anything
that detours it or takes away the in-
centive for the States to continue to do
as they have been doing.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Maine.
Ms. COLLINS. Mr. President, I thank

the Senator from Nebraska for his
comments. He has stated the case ex-
tremely well. He has had the experi-
ence not only of being a Governor but
of actually being a commissioner of in-
surance.

I spent 5 years in State government
overseeing a bureau of insurance. We
have confidence in our State’s abilities
to protect the rights of insurance con-
sumers. Indeed, the States have been
way ahead of the Federal Government
in this area.

I have shown my colleagues the
charts of the numerous laws that the
States have passed during the past dec-
ade dealing with patients’ rights. Each
State has taken action on some of
these consumer protections. They have
done so without any mandate from
Washington. They have done so be-
cause they want to make sure that in
State regulated insurance plans these
kinds of protections have been in-
cluded.

In fact, the States have passed over
1,100 laws and regulations dealing with
patient protections. So this is not a
case where the States have failed to
act and the Federal Government has to
come to the rescue. Rather, it is a case
where the States have been far ahead
of the Federal Government. We have
been slow to provide these kinds of
State protections to federally regu-
lated plans under ERISA. That should
be the primary focus of this legislation.

Both the Senator from Nebraska and
I support a strong Patients’ Bill of
Rights. We want to make sure, in writ-
ing this legislation, we do not wipe out
the good work of State governments.

Every single State has at least one
law on the books dealing with portions



CONGRESSIONAL RECORD — SENATE S6971June 27, 2001
of the McCain-Kennedy bill. But no
State law is identical to the provisions
in the McCain-Kennedy bill. States
have dealt with these issues in dif-
ferent ways, depending on the negotia-
tions between the State legislatures
and their Governors, to meet the needs
of that particular State. There is no
need to impose a one-size-fits-all Fed-
eral mandate on the States when they
are already doing a good job.

When I was Commissioner of Profes-
sional and Financial Regulation in the
State of Maine, we had a very active
bureau of insurance that lead the way
in proposing many reforms in insur-
ance and health insurance that were
enacted by our State legislature. In
fact, I believe that Maine was the first
State in the Nation to pass legislation
requiring automatic continuity of cov-
erage, renewability of insurance con-
tracts. We did that way back this the
1980s. We were ahead of the Federal
Government by many years in this
area.

Why should the State of Maine,
which has been a leader in insurance
regulation, have to go back and revisit
its laws, recraft them, and rewrite
them to meet the dictates of the
McCain-Kennedy bill? That just does
not make sense.

I think we should respect the work
that has been done by the States in
this area by honoring the laws that al-
ready exist and are on the books. We
can encourage those few States—and
they are just a handful—that have not
acted in some area to do so, and then
to bring their plan to the Federal Gov-
ernment or to tell us why they chose
not to.

Why does it make sense for a State
such as Wyoming or Alaska, which has
virtually no managed care, to have to
adopt a host of new laws that are irrel-
evant to their insurance market?

States have been strong in this area.
They have worked hard to protect their
health care consumers. I think we
should be assisting them, providing in-
centives for them to act still further in
this area, not preempting their good
work.

I yield the floor but reserve the re-
mainder of the time on the Collins-Nel-
son amendment.

The PRESIDING OFFICER. There is
no time on this amendment.

The Senator from Nebraska.
Mr. NELSON of Nebraska. I again

commend my colleague from Maine
who has a wealth of experience in the
regulation of insurance by having dealt
with the professional agencies in her
State. I suggest to you that she knows
exactly of which she speaks, that the
States have been active and have taken
a very strong role in trying to protect
the patients within their States.

The legislatures, the Governors, and
the regulators have all worked to-
gether to try to create an environment
in which patients are protected. They
have succeeded in doing that.

The one missing piece, though, is not
in what the States have failed to do

but in what the Government today at
the Federal level, in Congress, is now
trying to do, and that is to cover the
federally exempted plans.

There would not be any discussion in
this Chamber today about this bill if it
had not been for the exemption granted
in 1974, as a result of Congress’ action
to exempt certain plans from State
laws.

There is no criticism of what the
States have or have not done. There
isn’t any suggestion that the States
have not been active or that the States
have not attempted to do a good job or
that they have not done a good job.

What we have is, overcoming an
omission, taking care of something
that has not been done; that is, apply-
ing these protections to the Federal
laws that have been exempt from State
law. That is exactly what this is about.

I certainly want to praise, again,
Senator KENNEDY, who has been ex-
traordinarily tolerant of those of us
who have had something to say about
his labor of love. He has been very tol-
erant. He has been very helpful. And he
has been very suggestive about solu-
tions along the way. I want him to
know that I personally appreciate that.

I am somewhat embarrassed to be
suggesting that I might have some area
of improvement, given the fact that he
has worked on this for so long. It is a
fact that I come fresh. I said this morn-
ing, I feel like somebody who came to
the party late who now wants to re-
write the invitation.

It seems to me that this bill is such
that it can involve some additional im-
provement. This is an area where I
think it could be greatly improved, by
giving the States the opportunity to
make their case—not that they need to
be treated as though their laws are
substantially equivalent—but to give
them the opportunity to come in and
say: We have done this. We chose not
to do this in our State after carefully
considering it. The Governor may have
wanted it, but the legislature, in its in-
finite wisdom, chose not to do it, or
vice versa. It works that way. That
system ought to be continued.

It will serve the people of our great
Nation very well: The people of South
Dakota, the people of Maine, the peo-
ple of Nebraska, the people of Massa-
chusetts, the people everywhere, be-
cause it has served this Nation so very
well and has served the people so very
well.

That is a minor modification. I think
it has major implications, but it is a
minor modification to say that the
Governors can certify, and they can
seek to support that they have at-
tempted to deal with these issues in
their way, that they do not have to do
it our way. That is the difference.

I hope that my colleagues will see it
that way and will find the capacity to
continue to recognize that States have
done, are doing, and can continue to do
a good job. Even though there is an ef-
fort made to limit the amount of the
preemption, I believe this preemption

simply goes further than is necessary
and further than we certainly would
like to have it go.

That is what the National Conference
of State legislatures have said and
other State organizations have said.
They would prefer to have less preemp-
tion and a better recognition of their
efforts and a recognition that they will
continue to work to increase the level
of patient protection.

I yield to my colleague from Maine.
The PRESIDING OFFICER (Mrs.

MURRAY). The Senator from Maine.
Ms. COLLINS. Madam President, I

know we are about to vote shortly on
another amendment.

Let me just summarize this part of
the debate—we will be resuming the de-
bate after the vote—by quoting a letter
from the National Association of Insur-
ance Commissioners to Senator NELSON
and myself. They raise exactly the
point that Senator NELSON and I have
raised:

Members of the NAIC are also concerned
about enforcement. As you know as a former
state regulator, if there is no enforcement
then there is no protection. States have de-
veloped the infrastructure necessary to re-
ceive and process consumer complaints in a
timely fashion and ensure that insurers com-
ply with the laws. The federal government
does not have this capability, and [these]
proposals [before the Senate] do not provide
any resources to federal agencies to develop
such capability. It has taken the Health Care
Financing Administration (HCFA) years to
develop the infrastructure required to en-
force the Health Insurance Portability and
Accountability Act (HIPAA) which included
only six basic provisions that most states
had already enacted. The proposed patient
protection bills are far more complicated
than HIPAA and will require considerable
oversight.

If we pass the McCain-Kennedy bill
without this amendment, we are hold-
ing forth a hollow promise to con-
sumers.

AMENDMENT NO. 820

The PRESIDING OFFICER. The hour
of 5 o’clock has now arrived. Under the
previous order, the question now is on
agreeing to the McCain amendment No.
820.

Mr. REID. Madam President, on be-
half of Senator DASCHLE, this will be
the last vote of the evening. There will
be further debate on the two amend-
ments now pending. The next vote will
be at 9:45 a.m. tomorrow.

I ask for the yeas and nays.
The PRESIDING OFFICER. Is there a

sufficient second?
There appears to be a sufficient sec-

ond. The clerk will call the roll.
The legislative clerk called the roll.
The result was announced—yeas 100,

nays 0, as follows:
[Rollcall Vote No. 201 Leg.]

YEAS—100

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman

Bond
Boxer
Breaux
Brownback
Bunning
Burns
Byrd
Campbell

Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
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Conrad
Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici
Dorgan
Durbin
Edwards
Ensign
Enzi
Feingold
Feinstein
Fitzgerald
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Harkin
Hatch
Helms

Hollings
Hutchinson
Hutchison
Inhofe
Inouye
Jeffords
Johnson
Kennedy
Kerry
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott
Lugar
McCain
McConnell
Mikulski
Miller
Murkowski
Murray
Nelson (FL)
Nelson (NE)

Nickles
Reed
Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wellstone
Wyden

The amendment (No. 820) was agreed
to.

Mr. REID. I move to reconsider the
vote.

Mr. DURBIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. REID. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BREAUX. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 830

(Purpose: To modify provisions relating to
the standard with respect to the continued
applicability of State law)

Mr. BREAUX. Madam President, I
ask for the reporting of an amendment
that is at the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Louisiana [Mr. BREAUX],

for himself, Mr. JEFFORDS, Mr. KENNEDY, Mr.
MCCAIN, and Mr. EDWARDS proposes an
amendment numbered 830.

Mr. BREAUX. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is lo-
cated in today’s RECORD under
‘‘Amendments Submitted.’’)

Mr. BREAUX. Madam President, this
amendment is offered on behalf of my-
self, Senator JEFFORDS, Senator KEN-
NEDY, and Senator EDWARDS as well. It
attempts to deal with the question of
whether States would be allowed to
continue their programs dealing with
Patients’ Bill of Rights or will it be
dealt with on a Federal level.

We have tried to bring about an
agreement between all of the parties
and, to a large extent, we have been
successful in the sense that we have
taken ideas and concepts that have
been brought before this body on pre-

vious occasions and implemented them
in this amendment, a provision that I
think makes a great deal of sense.

A great deal of the credit should go
to the staffs who have been negotiating
this amendment for several days in
order to bring it to the attention of our
colleagues.

Most of our colleagues recognize the
need that States have addressed this
problem in a fashion that guarantees
to patients that they will have certain
rights, and they should be allowed on a
State level to run and manage these
programs. Very few people would be
suggesting the Federal Government
knows the answers to all of these prob-
lems.

My State of Louisiana, for example,
is a State that has already enacted
into law some 39 guarantees under our
State program, guaranteeing to pa-
tients they will be protected when they
deal with their insurance companies
and their managed care companies.
They can be assured that these rights,
in fact, are in place.

There are a number of other States
that have done the same thing. The
point is that while we in Washington
are passing a national Patients’ Bill of
Rights, there are many States that
have already done this. They were
ahead of the Federal Government.
They did it before us, and these States
should be allowed to continue to run
their State programs as they see fit.

What we had suggested in the origi-
nal Frist-Breaux-Jeffords legislation is
that a State would not have their pro-
grams superseded by the Federal Gov-
ernment if their plans were consistent
with the Federal statute.

The Senator from Massachusetts, the
Senator from North Carolina, and the
Senator from Arizona took the ap-
proach that States could only allow
their plans to continue if they were
substantially equivalent with the Fed-
eral program.

Our staffs have come up with a real-
istic compromise, a compromise be-
tween those two standards, something
that I think makes a great deal of
sense.

The amendment at the desk tries to
reach an agreement and compromise
that recognizes the role of the States is
very important. Our language simply
says the State plan will not be super-
seded by the Federal Government when
the State plan substantially complies
with the patient protection plan we
have written on the Federal level.

Where do we get that language, ‘‘sub-
stantially complies’’? I think that is
very important. ‘‘Substantially com-
plies’’ is the test that we instituted
when we passed the so-called SCHIP
programs for children’s health insur-
ance. We basically said in that legisla-
tion the States would be able to carry
on their State programs for insuring
children if it substantially complied
with the guidelines of the Federal Gov-
ernment. That language is in the exist-
ing law of this Government; it is being
interpreted by HHS, and they interact

with the States now on the ‘‘substan-
tially comply with’’ test. They know
how to handle it; they know what it
means; they have interacted with the
States on this basic test.

We take that language from that leg-
islation and incorporate it into what
we are doing with the Patients’ Bill of
Rights. Senator JEFFORDS was a major
author of that SCHIP program, and he
will speak to this issue. We took the
language, the test of ‘‘substantially
comply,’’ and we now have that in
place in this amendment.

The decision on ‘‘substantially com-
ply,’’ whether it is or is not being com-
plied with, is a decision of the Sec-
retary of Health and Human Services,
who will look at the State plans and
make a determination as to whether or
not they substantially comply with the
Federal statute. They have time lines
within which they have to make that
decision. I think that is appropriate so
they do not just languish in Wash-
ington. They have a certain time pe-
riod in which they have to make a deci-
sion on a request by the State to be in
substantial compliance with the Fed-
eral statute.

It is important to note we want the
State to move in this direction. There
has to be an enforcement mechanism.
As in the original Frist-Breaux-Jef-
fords bill and the original McCain-Ken-
nedy-Edwards bill, if the States decide
to do nothing, they will have to be in
compliance with the Federal standards
on a patients’ protection bill of rights.

The difference in our approach and
my colleague from Maine and my col-
league and friend from Nebraska is, if
States decide to take a walk on this, if
a State decides, we don’t care what you
are doing in Washington, folks, we are
not going to pass any Patients’ Bill of
Rights in this State, and we are not lis-
tening to anything you are suggesting,
their bill is defective in that there is
no enforcement mechanism to get the
States to move in a direction which is
in the interests of everyone in this
country.

One defect in their amendment is
that the only penalty the State can po-
tentially suffer is to have grant money
for this program terminated. There-
fore, you could have a situation where
the State simply thumbs its nose at
the concept of a national patient pro-
tection right and does not enact any-
thing if they don’t want to, and yet I
think that would be a serious mistake.

I think it is in the interests of this
Nation to have a Patients’ Bill of
Rights that can be enforced, and what
we have offered as a reasonable com-
promise between the Kennedy bill and
the Frist-Breaux-Jeffords bill I think is
one that is balanced, it has been well
thought out, and uses language that is
already in Federal law as the ‘‘substan-
tially comply’’ test is already being en-
forced by the Secretary of Health and
Human Services.

I encourage Members, after having a
chance to look at what we have offered,
to be supportive of this compromise ef-
fort.
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I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Vermont.
Mr. JEFFORDS. I will follow up on

the Senator’s explanation of what we
are trying to do, to make sure we have
a less complicated situation with re-
spect to who is in charge and with
whom to deal.

We have some problems, but the big-
gest problem, in what was the Ken-
nedy-Kassebaum bill called HIPAA,
was we made the mistake of using such
language that it ended up that many of
the States declined to do anything, in
which case the Federal Government,
under the bill, came in and tried to do
it. That has not worked out. This
comes from experience in trying to rec-
ognize the States will do good a job and
want to do a good job and this is the
best place to do it. We will do nothing
that prevents that from continuing.

Senator COLLINS has worked hard on
this over the year to make sure we
come up with something that will be
signed into law and allow the President
to sign it into law. The protections in
the Frist-Breaux-Jeffords Patients’ Bill
of Rights apply to all 170 million Amer-
icans covered by the private sector
group health plans, individual health
plans, and fully insured State and local
government plans. It covers all of
them.

At the same time, our legislation rec-
ognizes the Federal Government does
not have all the answers. States need
to play the primary role in enforcing
the bill’s requirements with respect to
health insurers. However, if a State
does not have the law or does not adopt
the law similar to the new Federal re-
quirements, Federal fallback legisla-
tion will apply.

Our amendment strikes a new com-
promise under scope between the Frist-
Breaux-Jeffords standard of ‘‘con-
sistent with’’ and the much more pre-
emptive standard in the McCain-Ed-
wards-Kennedy bill that states laws
‘‘be substantially equivalent to’’ and
‘‘as effective as’’ the new Federal pa-
tient protections. This leaves a lot of
indefiniteness in the situation. The
Breaux-Jeffords amendment uses a new
standard that the State law would be
certified if it ‘‘substantially complies,’’
meaning that the State law has the
same or similar features as the patient
protection requirements and has a
similar effect.

Also, we require that the Secretary
give deference—try your best to make
sure the State can do it if they want to
do it —to the State’s interpretation of
the State law involved and the compli-
ance of the law with the patient pro-
tection requirement. This amendment
represents a true compromise. We be-
lieve it will make it less likely that
the Federal Government will have to
enforce these new standards and more
likely that it will get signed into law.

I think we have made a good im-
provement. I am hopeful it will be ac-
cepted. I urge its acceptance. I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Madam President, I
will make a couple of comments. I
compliment my colleagues, Senator
COLLINS and Senator NELSON, for offer-
ing an amendment which does recog-
nize State roles in enforcement of in-
surance contracts. Unfortunately, I
don’t believe that is the case under the
Breaux-Jeffords amendment. We will
have to make a decision: Do we believe
States should regulate insurance? Or
should the Federal Government? Do we
believe one size fits all?

I understand there is a little change
and there may be some improvement
over the underlying bill, but the im-
provement is very small. The under-
lying bill, the McCain-Kennedy-Ed-
wards bill, has language in it that says
all these protections that we are get-
ting ready to tell the States they have
to do, the States have to have ‘‘sub-
stantially equivalent’’ and ‘‘as effec-
tive as’’ the standards we are getting
ready to pass in the bill.

I think the Senator from Maine said
there are 1,100 State protections—State
protections dealing with ER, State pro-
tections dealing with OB/GYN, State
protections dealing with clinical trials,
and so on. Almost none of the States
has identical protections as what we
are getting ready to mandate.

Unfortunately, the language that
now is being talked about may be an
improvement. Instead of ‘‘substantially
equivalent,’’ it says ‘‘substantially
compliant’’ with the Federal standard.
‘‘Substantially compliant’’ was written
under the SCHIP program, and that
was, if they did this, they would get a
pot of money. That is a little different
scenario than coming up with: States,
you must do this or we will regulate
your State insurance—even though the
States have always done it. Histori-
cally, the Federal Government has
never regulated State insurance.

Under the McCain-Kennedy bill or
now under the Breaux-Jeffords sub-
stitute, you are still going to have the
Federal Government telling the States,
comply with what we are telling you
substantially or else we will supersede
your regulation and the Health Care
Finance Administration is going to do
it.

There are a couple of problems with
that. HFCA can’t do it. Maybe nobody
cares. Maybe we should just go ahead
and pass this. We might just pass it
and laugh at it because I absolutely
know, with certainty, HFCA can’t do
it.

The Secretary of HHS, Secretary
Thompson, basically made that state-
ment before the Finance Committee on
June 19. HFCA is already overloaded.
They haven’t even enforced the Medi-
care rules we passed years ago. They
are not even enforcing HIPAA that we
passed several years ago.

Under HIPAA that is the Kennedy-
Kassebaum bill that deals with port-
ability—there are five States that have
not complied. We have testimony that

HFCA is not enforcing that. They are
supposed to. We passed a couple of
other bills. Guess what. HFCA is still
not enforcing those. There is one deal-
ing with mental parity. They have
never enforced it. They never have.
They are well aware they are not en-
forcing it; that they are not compliant.
We have records of that. I will submit
a bunch of these for the RECORD tomor-
row. HFCA cannot do it.

Yet what are we doing? We are get-
ting ready to say if it is not substan-
tially compliant with the new Federal
regulations, HCFA is going to come
running at the charge and enforce
these regulations, which they were not
doing.

The National Association of Insur-
ance Commissioners basically says the
same thing. These are State insurance
commissioners who work on this issue
full time. They are not part time. I
should not say we are part-time Sen-
ators. As Senators, we are working
part time on regulating insurance and
we are getting ready to mandate a lot
of things to the States they will not be
able to do, or we are getting ready to
say States do it the way we tell you to
do it or the Federal Government is
going to come charging in and take
over. I want everyone to know that is
what we are doing and even ‘‘substan-
tially compliant’’ is going to have a
State takeover.

Here is one of their paragraphs. They
say:

Members of the National Association of In-
surance Commissioners are also concerned
about enforcement. As you know —

And this letter is written to Senator
COLLINS—
as a former State regulator, if there is no en-
forcement, then there is no protection.
States have developed the infrastructure
necessary to receive and process consumer
complaints in a timely fashion and ensure
that insurers comply with the law. The Fed-
eral Government does not have this capa-
bility and the proposals do not provide any
resources to Federal agencies to develop
such capability. It is taking the Health Care
Finance Administration years to develop the
infrastructure required to enforce the health
insurance portability and accountability act,
HIPAA, which included only 6 basic provi-
sions that most States already had enacted.
The proposed patient protection bills are far
more complicated than HIPAA, and will re-
quire considerable oversight.

HIPAA had a few patient protections
that almost all States already had, a
few States still do not have, and HFCA
has yet to really enforce those protec-
tions. Now we are going to give dozens
of protections and have HFCA deter-
mine whether or not the States are
substantially compliant with our new
protections.

I will give an example. In the State
of Delaware, they are in the process of
passing a patient protection bill. They
have an emergency room provision. In
the emergency room provision that the
State of Delaware is passing, they
don’t have poststabilization care in-
cluded in their provision. We do, under
this bill. This bill requires ambulance
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coverage. Guess what. The State of
Delaware did not include ambulance,
for whatever reason. So we are going to
tell the State of Delaware, a bureau-
crat at HFCA is going to say: State of
Delaware, you did not do it good
enough. Your legislature is going to
have to go back, pass a bill, have the
Governor sign it, have some expansion
to make sure that your ER provision is
as good as the one we are getting ready
to mandate.

I could go on and on.
There is an OB/GYN patient protec-

tion that basically has unlimited ac-
cess to OB/GYN and gynecologists.
Great. Guess what. The protection we
have given to beneficiaries, patients in
the Federal Employees Health Benefits
Plan, gives one visit. It is not nearly as
aggressive.

As a matter of fact, that points out
something that maybe a lot of people
have missed about all these patient
protections. I have heard countless
people say we want these protections
applied to all Americans. I will inform
my colleagues, we did not apply them
to Federal employees. We do not pro-
vide these protections we are getting
ready to mandate on every private sec-
tor plan in America. We forgot to in-
clude Federal employees. We forgot to
include Medicare beneficiaries. We for-
got to include low-income people such
as those on Medicaid. We forgot to in-
clude people who work at the Depart-
ment of Defense. We forgot to include
veterans. We forgot to include Indians,
who are under Indian Health Care.

All these patient protections—every-
body said we want those to apply to ev-
erybody. They apply to the private sec-
tor, but we did not include the public
sector. Did we just sort of forget that,
or are we afraid maybe that would cost
too much money? We are going to give
all these great patient protections and
basically have a Federal takeover of
State-regulated insurance unless the
States are substantially compliant
with it or, in other words, States, you
do as we tell you or the Federal Gov-
ernment is going to take charge. Can
Federal employees sue the Federal
Government? The answer is no. Can a
military officer who happens to be
serving overseas, or maybe in the
United States, and they have some-
thing go wrong and they have poor
care, can they sue the Federal Govern-
ment? The answer is no.

Are they entitled to the patient pro-
tections that are being mandated on
every private sector plan in America?
The answer is no.

So there are some things that are
really wrong. I think one of the things
that is wrong is saying we are going to
have the one-size-fits-all Federal Gov-
ernment supersede the States. States,
you are substantially compliant with
what we tell you to do or else we are
going to take over.

I have had the pleasure of chairing
the conference last year, where we ne-
gotiated patient protections. I nego-
tiated them with my friend and col-

league from Massachusetts and other
Democrats. We came up with a basic
agreement on most of the patient pro-
tections. But we never agreed whether
or not they should supersede the pa-
tient protection laws that are in the
States. I would never agree with that
and I still will not agree with it.

For whatever reason, I fail to see,
when you have 44 States, as the Sen-
ator from Maine has shown, that have
ER protections in their States—I fail
to see that we can write an emergency
room provision that is so much better
than every State, that we know best
what should be in Maine or Oklahoma
or the State of Washington or in Mas-
sachusetts, what should be in the ER
provision in those States.

I really do not like the idea of having
a bureaucrat at HFCA determining
whether or not those laws are substan-
tially compliant and if that bureaucrat
determines they are not substantially
compliant, then they have to rewrite
their law.

There are legislators who were elect-
ed in the various States. The insurance
commissioners work with these laws
and the application of those laws and
the enforcement of the laws day in and
day out. I doubt we have the infinite
wisdom, when we are coming up with
mandated provisions, to know we
should supersede all those States.

I do not doubt there are a lot of pa-
tient protections in the States that do
a much better job than what we have
done on the Federal level. I don’t doubt
there are State protections that are
not as aggressive and/or not as expen-
sive as that with which we are getting
ready to mandate that they be in sub-
stantial compliance.

Again, I urge my colleagues to sup-
port the Nelson-Collins amendment. I
think it is an excellent amendment. It
is one that has been well thought out.
It is one that is supported by two of
our colleagues who had enormous expe-
rience in the insurance field. Both Sen-
ator COLLINS and Senator NELSON
worked as insurance commissioners in
their States. They worked at those jobs
for years. They know what they are
talking about. They know the Federal
Government cannot enforce it. They
know the Federal Government should
not regulate insurance within the
States.

Unfortunately, that is what we are
getting ready to do. So this is a most
important amendment, and I urge my
colleagues to use a little common
sense. If we end up passing this amend-
ment and, heaven forbid, should it be-
come law, I will just make a little pre-
diction. Two years from now we will be
back here saying you know what, the
States are not in compliance. They
were not substantially compliant, but
HFCA could not tell them that. Or if
HCFA told them that, they said they
still couldn’t be in compliance and so
you have a lot of States that are theo-
retically not in compliance. But the
Federal Government couldn’t really
regulate it anyway. So did they get

any additional protection? No. They
have a verbal assurance: Here is a bill;
you are supposed to have this protec-
tion. But it is not regulated by the
State and it is not enforced by the Fed-
eral Government because the Federal
Government could not do it.

Tommy Thompson, Secretary of
HHS, and HHS enforcement, they have
thousands of employees. They spend
billions of dollars and they still can’t
do it.

They still can’t do it. They couldn’t
do it if we gave it to them. I hope we
don’t give it to them. You didn’t actu-
ally extend patient protection. What
you give is kind of a false protection. It
is not real. You have a whole lot of
confusion. Oh, wait a minute. The
State has been doing this for 40 or 50
years. Now the Federal Government is
supposed to be doing it, and they can’t
do it. There is no real patient protec-
tion in the first place. Maybe it makes
politicians feel good if we are telling
the States to do this. I sure hope they
do it. What is the remedy if they don’t
do it? The Federal Government is going
to take over. That is not a very good
remedy if the Federal Government
can’t do it, especially since the Federal
Government should not do it.

I want to again compliment my
friends and colleagues, Senator COL-
LINS and Senator NELSON, for offering
an outstanding amendment.

I urge my colleagues to vote no, re-
grettably, on the Breaux-Jeffords
amendment.

I think ‘‘substantially compliant’’
may be a tad better than ‘‘substan-
tially equivalent,’’ but not much. It is
still a Federal takeover. It still has
Federal enforcement. It still has HCFA
making a determination whether or
not you are substantially compliant,
and that is not a good solution.

I urge my colleagues to support the
Collins-Nelson amendment. That would
be a giant step, and one which I might
mention that Governors around the
Nation are going to wake up to. They
have been asleep. But Governors
around the Nation, Democrats and Re-
publicans, who want to maintain State
control and regulation over insurance
are going to wake up to what we are
doing one of these days and they are
going to be coming up saying: What are
you doing? Congress, you can’t regu-
late insurance. You haven’t been doing
that. You don’t know how to do it.
What in the world do you think you are
doing?

We are going to hear from them. I
would venture to say that Democratic
as well as Republican Governors are
going to be outraged should this provi-
sion invade the scope, preempting the
State, and mandating to the States
that the Federal Government knows
best when it comes to patient protec-
tion—and not even giving real credi-
bility to what the States have already
done; not giving them a grandfather.
They have already enacted legislation
dealing with those particular patient
protections. The Collins-Nelson amend-
ment grandfathers States that have
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done patient protections. We should
recognize what they are doing and give
them credit for it—not try to supersede
it with a Government-knows-best solu-
tion.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Iowa is recognized.
Mr. GRASSLEY. Madam President, I

rise in support of the Collins-Nelson
amendment. I thank them for their
foresight and pointing out to this en-
tire body that Washington doesn’t al-
ways know best. In this particular
case, they are not only saying Wash-
ington does not always know best but
Washington is incapable of doing the
job that this bill gives them to do, even
if Washington knew best.

This is a very important amendment.
The people who are proposing this bill
ought to look at the overburdened re-
sponsibilities that the Health Care Fi-
nancing Administration already has
and it is not able to do.

It is from that point that I want to
speak about my support for the Col-
lins-Nelson amendment.

I want to make very clear that, as
most of my colleagues, I believe that
any patient protection we pass must be
meaningful and enforceable. But the
provisions that the Collins-Nelson
amendment deals with, and that they
strike and change, are the provisions of
the bill that delegates most of its new
enforcement responsibilities to an
agency that is one of the most overbur-
dened bureaucracies in Washington,
DC.

The Washington bureaucrats who
work there are not going to be able to
take the action necessary to give pa-
tients the protections that are deter-
mined by the authors of this amend-
ment they ought to have, and that we
all would agree ought to be there. But
it can be done under State supervision,
and it can be done much better and
much more expeditiously than it can
be done through the Health Care Fi-
nancing Administration.

It is the difference between going to
Des Moines, IA, to get the protections
or coming to the Baltimore head-
quarters of the Health Care Financing
Administration—because, historically,
this agency has been already slow in
publishing regulations, and it lacks in
its enforcement of existing Federal
laws that we passed putting respon-
sibilities on its back.

Of course, I have high hopes that our
new Secretary of Health and Human
Services, Governor Thompson, and the
new Administrator of the Health Care
Financing Administration, Tom
Scully, will turn things around. While I
hope that and I believe that, I don’t ex-
pect a radical change is going to be
necessary for the Health Care Financ-
ing Administration to carry out the re-
sponsibilities that the authors of this
legislation want them to do, nor that it
will be radical enough to change over-
night to get the job done of admin-
istering this portion of their bill the
way it should be.

At this time, shouldering the Health
Care Financing Administration with a
task of enforcing broad new Federal pa-
tient protections is clearly inappro-
priate.

Our new Secretary and Adminis-
trator have walked into myriad back-
log regulations, hundreds of unan-
swered letters, and burdensome inter-
nal policies that hinder already effi-
cient and effective work that the tax-
payers expect to be done by this agen-
cy.

Just last week at a hearing we were
having on agency reforms before the
Senate Finance Committee that deals
with this issue, we had Secretary
Thompson and Administrator Scully
pleading with us to keep new tasks
away from the agency so that the
catchup work on these existing respon-
sibilities can be done.

I quote Secretary Thompson on that
very point. He used the new name, the
Center for Medicare Services. He said:

The Center for Medicare Services right
now is overloaded with HIPAA and with the
privacy rules and regulations, with Medicare
and Medicaid, and SCHIP, and so on.

Rather than listing all of the other
responsibilities, he said:

I do not think we can really take on any
more responsibilities.

That is the Secretary who has the re-
sponsibility of carrying out the laws
that we already passed, along with the
regulations that have to be written to
enforce those laws. He would like to
get those out of the way before he gets
any additional new responsibilities.

I want to take just a few minutes to
share some important examples of how
this agency in the past has been unable
to meet its existing obligations.

In 1996, Congress passed the Health
Insurance Portability and Account-
ability Act. That is the act that Sec-
retary Thompson referred to as HIPAA.
We passed it. To date, the agency is
over 3 years behind on implementing
major provisions of that 1996 act.

The agency is almost 2 years behind
in implementing a fee schedule for am-
bulance services that was mandated in
the Balanced Budget Act of 1997. There
were several more mandates in the Bal-
anced Budget Act of 1997 that have had
no regulations published at all, such as
how regional carriers will process clin-
ical laboratory claims, and how dura-
ble medical equipment suppliers must
comply with the surety bond require-
ments.

And get this: In 1986, Congress passed
very sweeping legislation to make sure
that the delivery of quality care in the
nursing homes of America, and the
agency took 8 years, from the date of
enactment, to publish the enforcement
regulations on the nursing home laws.

Even more egregious, there are no
final regulations published for the
Medicaid Drug Rebate Program, a pro-
gram enacted into law over 10 years
ago.

So the list goes on and on. I hope you
can see this is an agency that is al-
ready overloaded and is seriously be-

hind on many Federal mandates Con-
gress has put in place over the last dec-
ade; and in the case of nursing home
laws, a decade and a half ago.

We cannot expect, nor should we ex-
pect, that this agency is capable of en-
forcing patients’ protections under this
legislation.

The Secretary of Health and Human
Services has already told us they are
working 24/7 to improve operations and
responsiveness for their existing pro-
grams, such as Medicare and Medicaid.

In the end, it is the patient who is
going to suffer when patient protection
regulations get delayed or are improp-
erly enforced or, in some instances,
such as the nursing home laws, for 8
years, not enforced at all.

That is exactly what will happen
under the Kennedy-McCain bill where
the sole responsibility of enforcing and
implementing patient protection cer-
tification falls on the agency that for-
merly was called the Health Care Fi-
nancing Administration.

I cannot support the Kennedy-
McCain bill with these meaningless en-
forcement provisions. In fact, it would
be irresponsible to do so when the
agency itself has made very clear to
the public that they will not be able to
handle any new patient protection
mandates.

I do not presume that Senator KEN-
NEDY and Senator MCCAIN meant for
this provision of their legislation to be
meaningless in its enforcement. But, as
a practical matter, if HCFA is already
overloaded, and if they are already not
writing the regulations for legislation
that has been passed over the past 10
years, the ultimate result of passing
this bill this way—putting this respon-
sibility on the Health Care Financing
Administration—is that it will not be
enforced any more than the nursing
home laws, which as I said were left
unenforced for 8 years.

So I have come to the conclusion
that the Collins-Nelson amendment is
the right thing to do. Why fool the
American people? Washington bureau-
crats do not always know best. And we,
as Congressmen, if we have not lost
touch with the grassroots of America,
and if we exercise a little common
sense, we ought to be able to show to a
majority of this body—and for a major-
ity of this body to understand—that if
HCFA cannot carry out the law, if they
have not carried out a lot of mandates
of the Congress of the United States in
the past decade, why would you put
more responsibilities on their back? If
you want patient protection, then let
it be done where it can be done, and
that is in those States that have mean-
ingful enforcement laws already for pa-
tient protection, because this amend-
ment allows States to maintain the
hard-fought patient protections they
have put in place for their own citi-
zens. And the amendment encourages
States to develop even stronger protec-
tions.

So I urge my colleagues to support
this approach, one that recognizes the
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vital role that States play in tailoring
patient protections to best meet the
needs of their respective citizens.

I thank the Chair.
The PRESIDING OFFICER (Mr. DAY-

TON). The Senator from Wyoming.
Mr. ENZI. Thank you, Mr. President.
I appreciate the other side allowing

us this opportunity to state our case at
the beginning because of some impor-
tant considerations we have.

I particularly congratulate the Sen-
ator from Maine, SUSAN COLLINS, for
her tremendous efforts on this entire
Patients’ Bill of Rights. On any issue
in which she gets involved, you will
find that she studies it to a greater
depth than anyone. She does additional
research; she gets all of the help she
can; she gets to the point where she un-
derstands what she is doing; and then
she works with others to make it bet-
ter. It does not happen a lot around
here. But she is one dedicated Senator
who is always willing to look at a bet-
ter idea.

She has teamed up, in this particular
instance, with Senator NELSON, a
neighbor of mine, from Nebraska. One
of the reasons this is an interesting
team is that they have both been State
insurance commissioners. They both
understand the State side of this. They
both understand what is in the bill. I
would not want to imply that every-
body does not, but these are two people
who absolutely understand what is
going on in the bill. They have teamed
up and said there is a way that we can
provide the protections, that we can
get the States involved, and that we
can enlarge the scope. They put it to-
gether. I congratulate them for their
tremendous efforts.

For 2 weeks, I have been saying that
on 80 percent of this bill both sides
agree. On eighty percent of it we agree.
It is that other 20 percent where there
are some philosophical differences.

I have seen—both in legislating that
I did before I got to the Senate and
since I have arrived—that one of the
keys to passing legislation is to put a
good title on the bill. That is some-
thing we agree on 100 percent: The Pa-
tients’ Bill of Rights is a great title.
What you do with that can be an abuse
of the title. And on 20 percent of this
bill, there is an abuse of that title.

There are some substantial changes
that need to be made. One of those is,
who is going to administer it? There
are two very different philosophies in-
volved in the administration of this
bill. One side says: Washington knows
best. Bring it back to Washington. If
the bureaucracy isn’t big enough now,
we will make it big enough. And we
will put enough dollars in it that we
will be able to solve it.

For anybody in America who has
ever had to work with the Washington
bureaucracy, picture the difference be-
tween Washington and your local and
State governments.

When you call Washington, have you
ever gotten to talk to the same person
twice? That means that when you call

in today with a problem that you have
to explain, and then when they do not
take care of it—because they really do
not have the involvement that they do
if they know you—you have to call
them back. Well, you would not know
by tomorrow; you would not know by
next week. You would be lucky to
know by next month. But next month,
when you are sure Washington has not
solved your problem, you have to call
again. And I guarantee you, you will
talk to a different person who will say:
What is your problem? And after you
have gone through all of the expla-
nation again, they will say: We will get
back to you on it. And you are going to
spend another month getting back to
them on it.

Contrast that with State and local
calls that you have had to make. You
can almost always talk to the same
person again, so the problem that you
discussed yesterday they still remem-
ber today. And you do not have to wait
a month for the decision because they
are doing the job efficiently.

There are various ranges of bureauc-
racies and efficiencies in Washington,
also. This bill has chosen to give the
jurisdiction to that agency that is
doing the poorest job. Don’t believe
me. Don’t believe the debate. What I
ask you to do is call your doctor and
ask them what they think of HCFA.
Call it HCFA; it is the Health Care Fi-
nancing Administration. But they call
it HCFA because that is a four-letter
cuss word to them. You will find that
your doctor thinks HCFA is a cuss
word. That is how impressed they are
with the administration of this agency,
the one to which we are about to turn
over all of the jurisdiction for the prob-
lems you have worked with your State
on before. We are going to take what
the States have been doing, and doing
well for over 50 years, where there are
people you can talk to every day, and
we are going to say, no, you are not
doing a good enough job because there
is some bureaucrat in Washington who
decided that they know better and they
want to handle your problem.

Find out how efficient HCFA is. I am
certain under the new administration
that it will be more effective, but it
will be a long time recovering from the
problems it has right now. Yes, we can
throw more money at it. Is that where
you want your tax money to go?

Right now, your States are paying
for that. We are going to duplicate and
supersede, without saving you a dime
and in fact costing you more.

Does the Federal Government do a
better job? One of the things I have
been working on since I have been here
is OSHA. OSHA allows two different
processes. One is State plan States.
That is where the States do the work.
The other is the Federal plan. That is
where the Federal Government takes
care. I can tell you that the accidents
are less in the State plan States for
just the reasons I mentioned before. A
bureaucracy operating out of Wash-
ington, trying to handle the whole

country as a one-size-fits-all problem
can’t do the same job as the people at
home in your State.

What are some of the things they
have to handle? I will tell you, the new
reason that HCFA is going to become a
bigger cuss word is called HIPAA. This
has to do with portability of insurance.
The change in some of my phone calls
this week has been calls from doctors
and hospitals. They weren’t concerned
about a Patients’ Bill of Rights yet.
They were concerned about the HIPAA
privacy rules. Ask your doctors and
your hospitals what they think about
that.

Privacy is important to all of us, but
they have managed to muff that one.
The same agency that people are call-
ing me and complaining about right
now is related to where we are going to
turn over, under the opposing amend-
ment, all of the workload.

This week and last week you heard
about a number of amendments. One of
the things I am very proud of is that
all of those amendments were different
solutions that needed to be done on
this 20 percent of the bill where there
is a problem, different approaches. It
was not the same amendment time
after time after time, which we have
seen here before. It was different ap-
proaches to different problems in the
bill. There are about six problems that
we have to get solved, that we have to
get some consensus on in order to have
a good bill, one that matches up to the
title of Patients’ Bill of Rights.

What you are seeing here, of course,
is us trying to solve in the committee
of the whole what could have been done
in committee. You are seeing more
amendments here than what you might
see on the floor with the bill. But that
is because normally we have the com-
mittee meetings where we get to put
forward lots of amendments in a small-
er group and, therefore, be able to get
them decided with less discussion be-
cause there are fewer people.

I mentioned some phone calls. I have
to add that I am starting to get some
other phone calls now which are from
my school districts, wondering how
this bill is going to affect them. They
know we just finished the education
bill and that there might be some more
money under the education bill for
them. They are asking: But we provide
insurance to our employees; is this
going to suck up all that money, and
how liable will we be?

Again, I congratulate the Senator
from Maine and the Senator from Ne-
braska for the tremendous work they
have done in coming up with a solu-
tion—one we talked about last year—
on which there was a lot of consensus.
There was a lot more give, a lot more
understanding, and even people sup-
porting this one who seem to think
HCFA is a better solution now.

One of the groups supporting the Col-
lins amendment that I want to point
out is the National Conference of State
Legislatures. They recognize the value
of the State handling these insurance
problems.
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I ask unanimous consent that there

be printed in the RECORD after my re-
marks a letter from the National Con-
ference of State Legislatures.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit 1.)
Mr. ENZI. Among the handful of

principles that are fundamental to any
true protection for health care con-
sumers, probably the most important
is allowing States to continue in their
role as the primary regulator of health
insurance. It is because of my commit-
ment to preserving existing consumer
protections that I am glad to be a co-
sponsor of the Collins-Nelson amend-
ment. Their amendment recognizes a
principle that has been recognized and
respected for more than 50 years.

In 1945, Congress passed the
McCarran-Ferguson Act, a clear ac-
knowledgment by the Federal Govern-
ment that States are indeed the most
appropriate regulators of health insur-
ance. It was acknowledged that States
are better able to understand their con-
sumers’ needs and concerns. It was de-
termined that States are more respon-
sive, more effective enforcers of con-
sumer protections.

As recently as last year, this fact was
reaffirmed by the General Accounting
Office. GAO testified before the Health,
Education, Labor, and Pensions Com-
mittee saying:

In brief, we found that many states have
responded to managed care consumers’ con-
cerns about access to health care and infor-
mation disclosure. However, they often differ
in their specific approaches, in scope and in
form.

Wyoming has its own unique set of
health care needs and concerns. Every
State does. For example, despite our
elevation, we don’t need the mandate
regarding skin cancer that Florida has
on the books. My favorite illustration
of just how crazy a nationalized system
of health care mandates would be
comes from my own time in the Wyo-
ming Legislature. It is about a man-
date I voted for and still support today.
Unlike Massachusetts or California, for
example, in Wyoming we have few
health care providers, and their num-
bers virtually dry up as you head out of
town. We don’t have a single city with
competing hospitals. So we passed an
‘‘any willing provider’’ law that re-
quires health plans to contract with
any provider in Wyoming who is will-
ing to do so.

While that may sound strange to my
ears in any other context, it was the
right thing for Wyoming to do. But I
know it is not the right thing for Mas-
sachusetts or California. I wouldn’t
dream of asking them to shoulder the
same kind of mandate for our sake
when we can simply, responsibly apply
it within our borders. That is what
States have been doing with the 1,100
laws they have passed dealing with pa-
tients’ bills of rights.

What is even more alarming to me is
that Wyoming has opted not to enact
health care laws that specifically re-

late to HMOs. But that is because there
are ostensibly no HMOs in Wyoming.
There is one which is very small. It is
operated by a group of doctors who live
in town, not a nameless, faceless insur-
ance company. Yet the sponsors of the
underlying bill insist they know what
is best for everybody. So they want to
require the State of Wyoming to enact
and actively enforce—that is what the
opposing amendment does, enact and
actively enforce—what they say is the
right thing for our State. They want to
regulate under 15 new laws a style of
health insurance that doesn’t even
exist in our State.

It requires States to forsake laws
that they have already passed dealing
with patient protections included in
the bill, if they are not the same as the
new Federal standard. The technical
language in the bill reads ‘‘substan-
tially equivalent,’’ ‘‘does not prevent
the application of,’’ and under the
process of certifying these facts with
the Secretary of Health and Human
Services, the State will have to prove
that their laws are ‘‘substantially
equivalent’’ or some other variation of
words. There are a whole bunch of
words that could be used there.

There could be a whole series of
amendments to undermine the Collins
amendment. This is one of them.

The proponents of this language—
whichever version you care to look at,
except for Collins—say that it won’t
undo existing State laws that are es-
sentially comparable, but that isn’t
what their bill requires. Under either
amendment—the bill or the Breaux-
Jeffords amendment—they are going to
force States to change laws that they
have already reviewed, that they be-
lieve already work in their States.

Is it that the proponents aren’t over-
ly concerned with the implementation
of the law versus being able to say that
their bill meets the political test of
covering all Americans, regardless of
existing, meaningful protections that
State legislatures have enacted? If the
laws just have to be comparable, why
don’t they use that phrase? I will get
into this issue in more detail as the de-
bate proceeds. I believe we can com-
promise. I don’t think this is the com-
promise. I like the language of the Col-
lins amendment. The only hard proof
that we have right now is that States
are, by and large, good regulators,
while the Federal Government has
done a lousy job. The General Account-
ing Office has been reporting to us that
since we passed the Health Insurance
Portability and Accountability Act in
1996. And that is the ‘‘consumer protec-
tion enforcement’’ mechanism around
which the bill before us is written.

Wyoming currently requires that the
plans provide information to patients
about coverage, copays and so on,
much as we would do in this bill; a ban
on gag clauses between doctors and pa-
tients; and an internal appeals process
to dispute denied claims. I am hopeful
that the State will soon enact an exter-
nal appeals process, too. This is a list

of patient protections that a person in
any kind of health plan needs, which is
why the State has acted. But requiring
Wyoming to enact a series of addi-
tional laws that don’t have any bearing
on consumers in our State is an unbe-
lievable waste of the citizens’ legisla-
ture’s time and resources.

As consumers, we should be down-
right angry at how some of our elected
officials are responding to our concerns
about the quality of our health care
and the alarming problem of the unin-
sured in this country.

We are talking about driving up the
price of insurance and driving people
out of the insurance market. I keep
mentioning that insurance in this
country is provided on a voluntary
basis. We have had amendments that
dealt with small businesses to see if
they could get any kind of relief. Most
of them are strained to the maximum.
The smaller your business, the higher
your potential risk, so the higher the
rates you pay. Insurance is risk protec-
tion. We discriminate against the
smaller businesses on rates because it
is actuarially more difficult to cal-
culate that.

Under this bill, we have had some op-
portunities to provide some relief to
those small businessmen. It hasn’t hap-
pened. They have been ignored. I will
be bringing an amendment that will
deal with the large businesses. I almost
exclusively work with small busi-
nesses. Tomorrow, I will be bringing
one that deals with the big self-in-
sured, self-administered companies to
see if there is going to be any hope of
relief for those people who provide the
best insurance in this country.

Mr. President, we will be committing
two fouls against consumers if we do
not adopt the Collins-Nelson amend-
ment. The first would be to eliminate
all meaningful patient protections that
are not exactly like the Federal law.
Second would be to put in enforcement
responsibilities with the agency that
has already said it can’t do the job.
Add to that the third foul that the rest
of the bill prices millions of people out
of health insurance and we have done
anything but hit a home run for pa-
tients.

I urge my colleagues to consider the
valuable experience and wisdom of the
amendment sponsors, as well as the
urging of the National Council of State
Legislatures. Think about the diver-
gence of philosophy. Do you want your
health care to be one size fits all in
Washington, determined by HIPAA and
HCFA, or do you still want your States
to be involved? Do you want your
States to have the control? Do you
want your States to be able to con-
tinue the kind of service they have
been providing through your State leg-
islatures that can make decisions
based on your State and your needs?

I yield the floor.
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EXHIBIT 1

NATIONAL CONFERENCE OF
STATE LEGISLATURES,

Washington, DC, June 27, 2001.
Hon. SUSAN COLLINS,
U.S. Senate,
Washington, DC.
Hon. BEN NELSON,
U.S. Senate,
Washington, DC.

DEAR SENATOR COLLINS AND SENATOR NEL-
SON: On behalf of the National Conference of
State Legislatures, I would like to take this
opportunity to commend you for authoring
an amendment to S. 1052, the pending Pa-
tients’ Bill of Rights legislation. Your
amendment recognizes the important work
states have done regarding the regulation of
managed care entities and supports the con-
tinued role of states in the regulation of
health insurance.

The amendment substantially addresses
concerns we expressed in our recent letter to
you and your colleagues. In that letter we
urged you to: (1) grandfather existing state
patient and provider protection laws; and (2)
provide a transition period between the en-
actment of federal legislation and the effec-
tive date of the Act to provide each state an
opportunity to preserve their authority to
regulate managed care entities. This amend-
ment also addresses our concerns regarding
the adequacy of the federal infrastructure to
enforce the patient and provider protections
established in the bill. Finally, it is impor-
tant to emphasize that the proposed amend-
ment recognizes that insurance markets dif-
fer among the states and a ‘‘one size fits all’’
approach may have adverse results among
states and within regions of a state. This
amendment permits a state to certify ad-
verse impact and head off disruption in its
insurance market.

NCSL supports this amendment. States are
best situated to provide oversight and en-
forcement of the patient and provider protec-
tions established in the legislation. The
record of the states is strong. We are looking
for an approach that supports the traditional
role of states in the regulation of insurance
and that recognizes the differences in state
insurance markets and provides a mecha-
nism for states to protect those markets.

NCSL supports passage of Patients’ Bill of
Rights legislation that makes a promise that
can be fulfilled. We believe state oversight
and enforcement is an integral part of ensur-
ing fulfillment of the promise and we look
forward to continuing to work with you to
develop legislation that will improve the
quality of health care without adversely af-
fecting access to care.

Sincerely,
GARNET COLEMAN,

Texas House of Representatives,
Chairman, NCSL Health Committee.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized.

Ms. COLLINS. Mr. President, I will
be brief because I see the Senator from
Massachusetts also desires to speak.
First, I thank my colleague and friend
from Wyoming for his extraordinarily
generous comments and also for his ex-
cellent statement. As a former State
senator, he has a great deal of experi-
ence in this area. As a businessman, he
knows what it is to provide health in-
surance and to try to provide good ben-
efits for his employees. I am grateful
for his support.

Very briefly, I want to respond to a
couple of comments that have been
made tonight. The former chairman of
the Finance Committee, Senator

GRASSLEY, talked about the burden on
HCFA. I think this is very important
because the McCain-Kennedy bill—and,
unfortunately, the amendment offered
by my friend from Louisiana continues
this problem—is expecting that HCFA
is somehow going to be able to step
into the role of insurance regulator,
which is something the States have
performed well for more than 50 years.

Look at what would be required
under the Breaux-Jeffords amendment.
Let me read you one part of the burden
on the Secretary under the provisions
called ‘‘Petition Process’’:

Effective on the date on which the provi-
sions of this Act become effective, as pro-
vided for in section 401, a group health plan,
health insurance issuer, participant, bene-
ficiary, or enrollee may submit a petition to
the Secretary for an advisory opinion as to
whether or not a standard or requirement
under a State law applicable to the plan,
issuer, participant, beneficiary, or enrollee
that is not the subject of a certification
under this subsection, is superseded under
subsection (a)(1) because such standard or re-
quirement prevents the application of a re-
quirement of this title.

In other words, this sets up a process
by which the Secretary of HHS is going
to be inundated with requests for advi-
sory opinions from anyone who is cov-
ered under a State-regulated insurance
plan who wants to know whether or not
a certain provision of that particular
State’s laws is superseded by the Fed-
eral law. This is just not workable.
There is just no way that HCFA is
going to be able to take over these re-
sponsibilities.

My friend from Louisiana drew the
analogy with the State Children’s In-
surance Plans. I am very proud of that
program. I was one of the original co-
sponsors of the legislation that the
Senator from Massachusetts and the
Senator from Utah proposed to create
this important program to expand ac-
cess to insurance to low-income chil-
dren. But these are not analogous situ-
ations. We are not talking about a fed-
erally funded health program. We are
not talking about that. We are talking
about the regulation of health insur-
ance.

The Federal Government is not pro-
viding funds for this. The Federal Gov-
ernment is not involved in this tradi-
tionally. This is entirely different from
pointing to a Federal program that
happens to be administered by the
States but which is federally funded
where, of course, it makes sense for the
Federal Government to set standards.
So it is two entirely different matters.

Finally, I make the point that one
should look—and I encourage the Sen-
ator from Louisiana to look—at the
provisions of his State’s laws on con-
sumer and patient protections. They
are not identical to the standards in
the McCain-Kennedy bill. For example,
when you look at the Louisiana law
dealing with emergency room access,
we find that Louisiana has a law, but
that it is crafted in a different way
than the McCain-Kennedy bill. So now
we have to decide, is it substantially

compliant with the provisions of the
bill, which would be the standard the
Senator from Louisiana would have? It
differs in some respects—on reimburse-
ments, on how much is covered, on
poststabilization care.

If the State of Louisiana crafted a
law dealing with emergency room ac-
cess, as they have, why should we sec-
ond-guess that law? Why should we
substitute our judgment for the judg-
ment of the good people of the State of
Louisiana?

I remind my colleagues that the
States have not fallen down on the job.
There are more than 1,100 patient pro-
tections out there far beyond the con-
fines of this bill.

Unfortunately, while the Breaux-Jef-
fords amendment is an improvement
over the underlying bill, it is still fa-
tally flawed. I urge my colleagues to
vote no on the Breaux-Jeffords amend-
ment and yes on the Collins-Nelson
amendment.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I have
great respect for my friend and col-
league from Maine, Senator COLLINS.
Senator COLLINS is a member of our
Health, Education, Labor, and Pen-
sions Committee. As always, she has
demonstrated tonight that she is well
informed, articulate, and persuasive—I
hope in this instance not too persua-
sive—to her point of view.

As always, she spends a great deal of
time thinking through these issues. I
commend her for her presentation, and
I respect her for her position, although
it is a position that I cannot support,
and I will urge my colleagues to sup-
port the alternative, which is the
Breaux-Jeffords amendment.

We have tried over time, although we
do not receive great acknowledgment
for it, to find ways we can work with
the administration. We have had four
or five major issues. The administra-
tion really did not take a position
about the tax incentives in the legisla-
tion, although many of us saw that the
tax incentives in the legislation, which
many of us supported, would have re-
sulted in the end of this legislation for
reasons that have been pointed out ear-
lier. The tax-raising power lies with
the House of Representatives, and not
with the Senate.

Second, on the issue of responsibility
of employers, the President made very
clear in his statement that he wanted
employers who were exercising their
judgment in ways HMOs normally do—
to bear responsibility if there is injury
and harm to patients.

We have been wrestling with that
definition for several days. We will
have an additional opportunity to
wrestle with it, but the President has
been very clear about wanting to hold
responsible those employers who make
judgments that interfere with the med-
ical judgments which adversely affect
patients. He wants to hold them re-
sponsible. That is what many of our



CONGRESSIONAL RECORD — SENATE S6979June 27, 2001
colleagues have been attempting to do,
and they have been doing it in a bipar-
tisan way.

We have had amendments to elimi-
nate all responsibility for employers,
and amendments for employers with 50
employees or less. These have been de-
feated.

The President was talking in ways
many of us understood. We may differ
as to the language, and we do have dif-
ferences with the President on the li-
ability provisions, but on those other
issues, we are very much along the
same lines.

The President, as well, in his support
for the Frist-Breaux bill, basically sup-
ported the medical necessity provisions
we had included in the McCain-Ed-
wards legislation. They are virtually
identical to those in the underlying
bill, and the President indicated sup-
port of the medical necessity provi-
sions. Those are enormously impor-
tant.

We come to the third of the major
issues, and that is scope. Who is going
to be covered, and for what particular
protections? The President again indi-
cated in his principles for a bipartisan
bill that it should apply to all Ameri-
cans—all Americans; that a Federal
Patients’ Bill of Rights should ensure
that every person—not just some peo-
ple, not just a few people in some
States, not just some who are covered
for certain protections in a few
States—but that all Americans, every
person enrolled in a health plan, enjoy
strong patient protections. Those are
words that he used.

The Breaux amendment is consistent
with that particular principle. It is not
drafted exactly the way I would like to
have it drafted. It does not go to the
extent I would like to have gone to
guarantee the strong protections which
Americans deserve. But nonetheless, in
a very important way, the Breaux
amendment complies with this par-
ticular provision. It will ensure that all
Americans are going to be covered and
that they will have strong protections.
The Breaux proposal also ensures that
protections for Americans will remain
in the States. They will be the primary
regulator under the Breaux proposal.
That is the way it was drafted, and it
is a preferable way to ensure not only
what the President has stated, but
what I think I have heard stated by my
good friend, the Senator from Ten-
nessee, our ranking member on the
HELP Committee, and others.

As a matter of fact, every proposal
that the House of Representatives con-
sidered in their debate last year—I be-
lieve there were four major proposals
offered by Republicans—all of them in-
cluded all Americans. That was not a
debatable point. It is tonight, and to-
morrow morning, we will have the op-
portunity to see where the Senate is
going to stand.

I will make a few points, and if I am
not correct, Senator COLLINS will cor-
rect me—we only received the amend-
ment just prior to the time the Senator

offered it, although clearly we were
very much aware this amendment was
coming and Senator COLLINS told us
about that. I will make a statement
and a point, and if I am wrong, the
Senator from Maine will correct me.

If her amendment is passed tomor-
row, or whenever we pass the final leg-
islation, there will no guarantee of one
new protection for most Americans. Do
my colleagues understand what I am
saying? Mr. President, do they under-
stand what I am saying? If the Collins
amendment succeeds and is passed,
when it goes into law, there will not be
one new protection for most people in
this country. There will not be any
protection for the children who need
speciality care; there will not be any
new protections guaranteed for women
who need clinical trials; there will be
no new protections in a wide range of
provisions that are included in the un-
derlying legislation. None, unless—un-
less—the States go about the business
of applying and providing them.

Let me be very clear about it, with
the passage of her amendment, there is
not one new protection from an HMO
making the medical decisions they
have made in the past.

It seems to me that is why we are
here because we have, for the last 5
years, been battling to make sure fami-
lies in this country receive protections,
whether they are in Massachusetts, Ne-
vada, or Maine.

Let’s look at what the circumstances
are of some of the States. First, there
is an authorization for $500 million, a
pool—new funds of $500 million. That is
in the amendment. Where we are going
to get the money for those funds is not
in there. We have authorized funds on
many other issues and they have not
been appropriated. Welcome to the
club. This relies on a $500 million ap-
propriation.

When this is passed, there will still
be 39 States that do not require any ac-
cess to clinical trials. In the United
States, you might work in Massachu-
setts today, and maybe you will be
transferred to Nevada next year, and
then transferred to another State after
that. Let me make it clear to you and
your family you had better make sure
they are one of the 11 States that have
clinical trials. Most of the states that
have clinical trials are for cancer, but
don’t include other life-threatening
diseases.

When I came to the Senate, you
worked at the shipyard, your father
worked there, and your grandfather
worked there. You graduated from high
school and had a good life. Those in the
workforce today may have nine dif-
ferent jobs over the course of their life,
moving all over the country. We ought
to get a dartboard to find out where
the protections are in the various
States for you and your family, moving
from one company to another.

There are 39 States that do not re-
quire clinical trials. Zero States af-
firmatively require timely access to
specialists. If we pass the Collins

amendment, there will be a signing
ceremony at the White House—hope-
fully and after the bill is in effect,
someone will say: I thought when I had
a child who had cancer and we went to
our HMO, we would get the guarantee
of accessing a specialist. And now that
is overridden. I thought we would get
the protections we needed. I listened to
the debate in Washington that said we
could get specialty care.

No, no, no, that is not so, because
they passed the Collins amendment.
The Collins amendment says, only if
the States provide it do they get access
to specialists.

We have 20 States that do not ban fi-
nancial incentives for providers to
delay or deny care. What is happening
in HMOs is, as we heard in the numer-
ous committee hearings we have held,
there are financial incentives and dis-
incentives for doctors on the proce-
dures they recommend in terms of
treating patients. Do we do anything
about that? No, no, we are not going to
do anything about that, not in 20
States, not if you live in one of those 20
States. They will have incentives and
disincentives for the doctors.

Tell me what consumer knows about
that. Ask any Member of the Senate, if
they didn’t have a briefing sheet before
them, whether their State does or does
not ban financial incentives. They will
not have to worry because we have
good Federal employee health insur-
ance. We will not have to worry. But I
doubt whether any Member knows
whether their State prohibits it or not.

There is nothing under the Collins
amendment that will make sure states
ban inappropriate financial incentives.
Under the underlying bill, there is a
prohibition on their use. No HMO
ought to provide incentives or dis-
incentives to doctors in terms of pro-
viding or recommending necessary
treatment. What do we have to learn
from this? We have hearings, we find
out, we see the affected families, and
then do we say, no, Washington does
not know best, in this case, ensuring
we do not have inappropriate financial
incentives? We ought to be able to
agree on that. Is that a vast intrusion
on States rights?

The list goes on. We have seven
States that have not adopted a prudent
layperson standard for emergency care.
If you live in one of those seven States
and you think you are having a heart
attack and go to the emergency room,
you may end up without that care cov-
ered. We have seen a number of States
take action. It is important to do that.

The Breaux alternative says, when
the States have taken action in these
various areas, there will be respect for
that action being taken in the State to
protect their citizens and deference
will be given to them. That is the way
it ought to be. In areas where there is
no protection, we are trying to estab-
lish a federal floor. If the States want
to go beyond that, they can, but at
least establish a floor of protections.

I listened with interest to both the
Senator from Maine and the Senator
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from Wyoming about two previous
pieces of legislation, CHIP and HIPAA.
When we passed the CHIP program we
provided incentives and money. That is
not the issue. The issue is, we gave the
States the certain criteria that had to
be met, and if they met those criteria
the Federal provisions did not apply.
Mr. President, 49 of 50 States have done
that.

I monitored that program closely in
our HELP committee. Even when I was
not chairman, we had meetings with
the previous administration to find out
what was happening with that pro-
gram. I am familiar with it. We don’t
have complaints from the States. We
are not hearing from the States about
the heavy hand of the Federal Govern-
ment for establishing CHIP. They can
say they were getting money for that,
fine; they were also ensuring that chil-
dren would have the range of services
that would meet needs—not the com-
plete range of services I would like to
see. We still don’t provide the com-
prehensive care—eyeglasses or hearing
that we ought to provide for children.
Dental work was left out, along with
many other services that children
need, but we find States conforming to
the package that was developed.

The other reference was with regard
to HIPAA. I have heard that speech
from the Senator from Oklahoma now
eight times. He gets better at it each
time he talks about HIPAA and HCFA.
I point out, when the GAO rec-
ommended $11 million so HCFA would
be able to implement HIPAA, he was
the one who led the fight against the
$11 million, and he was successful.
They put in $2 million. And he led the
fight to strike out that $2 million so
that HCFA could not implement it be-
cause they wanted greater flexibility in
the States so the insurance compa-
nies—that is my conclusion—would be
less interfered with. I have had that ar-
gument and I will not spend time on it
now.

The fact is, tonight there are only
five States which are not in complete
compliance with HIPAA. It has taken
time. Many of the criteria placed upon
the States are similar to what is in the
Breaux proposal. I personally would
like to see a stronger provision. At the
time we pass this bill, I would like to
see all Americans have protections. We
have taken those steps in the past on
other issues.

We decided as a pattern of national
policy we were going to pass Federal
laws to outlaw child labor in this coun-
try. We didn’t say: You can go ahead
and have that up in Massachusetts if
you want to. We passed laws. Anyone
can visit now in Lawrence and Lowell,
go through the mill, look at the muse-
ums and read the poems and letters of
9- and 10-year-old children trapped in
factories for 10 or 12 hours a day who
wrote as they looked outside and saw
other children play. We went through
that as a nation and passed federal
laws to prohibit that.

We also said, we will pass a minimum
wage law. We know there are many

here who resented it. We passed laws in
order to protect our environment be-
cause we recognize that environmental
issues go through various States and
the environmental issues know no bor-
ders. I make the same case with regard
to workers today, as well. It was not
that way in the old days, but it is that
way today.

We made the same judgment with re-
gard to civil rights. You can say, well,
these patient protections are not of the
dimension of the issues on civil rights.
I think there is a lot you can say about
that. But if you listen to the HMO vic-
tims whom many of us have heard, if
you see the failure of the recommenda-
tions of doctors and nurses and medical
professionals—the failure of their rec-
ommendations because of an HMO bu-
reaucrat many miles away, and you see
how lives have been destroyed and how
families have been absolutely de-
stroyed—we can ask ourselves, why
shouldn’t we give that kind of protec-
tion to families in this country?

Americans, I think, are under a lot of
pressures today. Working families are
under a lot of pressure. They are not
asking for much. They are asking for
good jobs with a good future. They are
asking for schools where their children
can learn. They are asking for health
insurance that is going to cover them.
They want clean water, they want
clean air, they want safety and secu-
rity in their communities, they want
to own their own home, they want a
national security and defense that are
going to protect our interests, and they
want human rights policies abroad that
are going to represent our fundamental
values.

They are not asking for much. But
one of the things we can do is protect
them when they do get that health in-
surance. We will be back. We give the
other side the assurance we will be
back. All those speeches we have heard
over these past days asking why are we
doing this when we have so many peo-
ple uninsured—we will be back with
legislation on the uninsured. We hope
for support from so many of those who
have been speaking recently about how
we ought to make sure people are going
to be covered. We will be back to try to
make sure we deal with those individ-
uals.

But when you have an opportunity to
relieve families of the anxiety so every
time they go to a doctor they are going
to get the best the doctor can prescribe
and the best the nurse can give —when
you give that guarantee to every fam-
ily in America, you are going to ease
their anxiety when they have a sick
one.

Why are we going to play roulette?
Let’s say you live in Massachusetts
today, or Florida, or New Mexico to-
morrow. You shouldn’t have to worry,
which one is going to give strong pa-
tient protections?

That is what this is about. I do not
know what we need as a record. The
reasons for this are so powerful, so
compelling, so real. We have had state-

ments from every Member in this body
about the damage that has taken place
and the disruptions to families. We
have the opportunity to do something
about it. It seems scope is a key issue,
a key question. I hope the Senate will
come down on the side of the proposal
of the Senator from Louisiana.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I first
want to say I very much enjoyed work-
ing with my colleague from New Eng-
land. He is a passionate advocate for
children on health care and education
issues. He did, however, make a
misstatement about the implications
of my amendment and has invited me
to correct the record if it was wrong. I
want to take the opportunity to do so.

In fact, my approach does provide
new consumer protections. Let me ex-
pand on that because I must not have
been clear in explaining it earlier.

Under current law, there are feder-
ally regulated insurance plans and
there are State-regulated insurance
plans. The Federal plans, under ERISA,
are beyond the reach of Federal regu-
lators. So all those laws we have talked
about, those 1,100 or more State laws
and regulations, do not apply to con-
sumers who are enrolled and covered
by ERISA plans, the federally regu-
lated plans, because State governments
are prohibited from applying regula-
tions to ERISA plans. They are pre-
empted in that way.

All of these great consumer protec-
tions that the States have enacted over
the last decade do not apply to patients
who are covered by ERISA plans. This
legislation—and it is one of the reasons
I strongly support patient protection
legislation at the Federal level—would
close that gap. It would ensure that
consumers who are part of ERISA
plans receive the kinds of consumer
protections that are available to pa-
tients whose health care coverage is
provided by plans that are regulated by
State governments.

So it is not accurate to say my ap-
proach will not result in any new con-
sumer protections. Rather, the ap-
proach my colleague from Nebraska,
Senator NELSON, and I have proposed is
intended to make sure we can provide
the same kinds of protections for con-
sumers in Federal plans that the
States have done for consumers who
are covered by State-regulated plans.

In addition, there is a requirement
under the Collins-Nelson amendment
for States that have not enacted con-
sumer protection laws—there are many
that have in many areas, but there are
some holes here and there. There is a
requirement that those States either
enact a law that is consistent with the
purposes of those patient protections
in the McCain-Kennedy bill by the date
of enactment—we are not even giving
them very long. They have to do it by
October 1 of next year. That is going to
be difficult for some States that have
biennial legislatures. But we require
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them to either enact a law that is con-
sistent with the purposes of the con-
sumer protections in the McCain-Ken-
nedy law or, if they decline to do so,
they have to certify their reasons for
not doing so to the Secretary.

It is just not true to say our ap-
proach, the Collins-Nelson approach,
does not result in any new consumer
protections. In fact, what it does is pre-
serve the good work that the States
have done, rather than requiring the
States to adopt a one-size-fits-all,
made-in-Washington approach that
may not work in their particular
States. We preserve the State laws, but
then we close the gap by requiring fed-
erally regulated insurance plans to
have similar consumer protections.
That is very important. That does re-
sult in new patient protections for mil-
lions of Americans whose insurance is
under federally regulated plans.

In addition, States cannot ignore this
issue. They haven’t ignored it; they
have been very active, but, as I said,
there are some holes. What they would
have to do as a State is consider this
issue and No. 1, enact a law consistent
with the purposes of McCain-Kennedy
or, No. 2, certify to the Secretary that
they did not enact a law because either
there is no managed care in their
State—such as Alaska or Wyoming,
where it is irrelevant—or they believed
the costs were such that they would
drive people out of the insurance mar-
ket and cause people to lose access to
health insurance altogether.

Let us remember the best consumer
protection is having health insurance
coverage. That is the best patient pro-
tection we can apply and provide. So
our amendment, the amendment I have
crafted with my colleague, Senator
NELSON, which is supported by so many
of our colleagues who have spoken elo-
quently tonight, is an important one.
It will advance consumer protections.
But it will respect the good work that
has been done by the States, the States
that have been far ahead of the Federal
Government.

Finally, let’s remember the impor-
tant point. States have been regulating
insurance for more than 50 years. They
have done a good job. They have acted
without any prod or mandate from
Washington to provide patient protec-
tions. They are way ahead of us in this
area. Why do we want to second guess
their work? Why do we want to super-
sede their laws? Why do we want to
wipe out the good work done by the
States? I submit we should grandfather
in those good State laws and con-
centrate on the gaps.

Mr. President, I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KENNEDY. Mr. President, I

thank the Senator for her correction.
The figures are, of the 195 million
Americans with private health insur-
ance, the 56 million who are the self-in-
sured would have coverage. This would
leave out the 139 million who are not in
self-insured plans, as I understand it.

These include state and local public
service employees. These include fire-
men. These would be the police offi-
cers. These would be the self-employed.
There are 139 million who would not
have a federal floor of protections. I
have read through this, so I appreciate
what the Senator has said.

Listen to this. Under this proposal,
there is going to be some $500 million
that is going to be out there. A State
can make a proposal for a new pro-
gram, and they can receive grants for
the new program.

They say the States can pass laws
which are consistent with the purposes
of the Federal standard. But they can
keep the money and decline to enact a
law because of the adverse impact of a
law on premiums which would lead to a
decline in coverage. So they could get
the money to pass it. But, if there is a
judgment that there might be a decline
in coverage, they could, I guess, keep
the money. They do not have to do
anything further to enact a law if the
managed care market in the State is
negligible. There is no additional re-
sponsibility for them to take action for
additional protections. They still get
money from their fund.

I make the point that during the
course of this debate there have been a
lot of different ways of trying to cut
the protections. We heard in our
Health, Education, Labor and Pensions
Committee about the kinds of abuses
that are taking place across the coun-
try. The President of the United States
recognized that. He indicated that he
wanted every person covered. We want
to have every person covered. We don’t
want to carve out a third and say they
will be covered, but we will leave out
two-thirds who will not be covered
with a great many of these protections.

I continue to believe in the power of
this issue and its impact on families.
Why are we going to draw a distinction
between neighbors on the same street?
One works for a fire department, their
family goes to a doctor, and the kind of
medical advice their doctor gives to
them for their child is overridden by an
HMO, and they don’t have protections,
but his neighbor is protected because
his employer self-insures? What pos-
sible fairness is there in that? What is
the possible justice in that?

We should be interested in protecting
all families. The President understands
that. Hopefully the Senate will under-
stand that tomorrow.

If it were left up to me, I would make
sure that all of these protections were
guaranteed. But we have the Breaux
amendment which says: Wait. We are
going to say if States have taken ac-
tion in these areas, there is going to be
deference given to the State. There is
going to be enforcement and super-
vision by the State in protecting these
areas.

I would have liked to see it stronger.
But what is very important is guaran-
teeing some floor of protections.

Finally, we are talking about com-
monsense protections. We are talking

about access to the emergency room,
specialty care, OB/GYN, and continuity
of care. If a woman is pregnant, and
the HMO and her employer end their
relationship, at least she can see her
obstetrician until after the baby is
born.

We are talking about prescription
drug formularies. If the doctor rec-
ommends a certain medically nec-
essary drug and it is not included in
the formulary, the patient can still get
the needed drug. There is going to be a
shared expense by the patient as well
as the HMO. That has been worked out.
We use the same cost sharing that is
used in the various formularies.

Point of service: There is a closed
panel, and a need for outside expertise.
Clinical trials are so important. Every
one of the protections that is guaran-
teed are in existence today either in
Medicare and Medicaid, or they have
been recommended by the insurance
commissioners, or they were unani-
mously recommended under President
Clinton’s panel, which was bipartisan
and included distinguished representa-
tives of all aspects of the health deliv-
ery system. Those are the only ones.

Finally, as we are hopefully coming
fairly close to the end of this debate.
We have the support of almost every
health organization, every professional
medical organization, every patients’
organization, every children’s organi-
zation, every women’s organization,
every disability group, and every can-
cer organization for this kind of pro-
tection.

The reason is very simple. They are
out there on the firing line day in and
day out. They understand what is hap-
pening to families. These are trained
men and women who have given their
lives for the protection of good health
care for families in this country. They
have seen what is happening and how
many times they are being overruled.
They have stated that is what is nec-
essary.

The scope and protections that Sen-
ator BREAUX has included are what
they strongly support.

We will have a chance to say another
word about this tomorrow.

Mr. EDWARDS. Mr. President, will
the Senator yield for a question?

Mr. KENNEDY. I thank my friend
from Maine.

I am glad to yield.
Mr. EDWARDS. Let me ask the Sen-

ator, as somebody who has been in-
volved in this issue for so long, as the
Senator knows, we have been working
very closely with Senator BREAUX on
his amendment in an effort to make
sure that all Americans are covered.
One of the guiding principles of our ef-
forts in this area is to make sure that
families have protections provided in
this legislation so that all families in
this country can make their own
health care decisions. We have worked
with Senator BREAUX very closely on
his amendment to make sure there is a
floor for every family in America.
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Will the Senator comment on wheth-

er, under the amendment of the Sen-
ator from Maine, every family in
America will in fact get the minimum
protections as provided in our bill as
opposed to the language we worked out
with Senator BREAUX?

Mr. KENNEDY. As the language is
constructed, they will only provide the
protections to these self-insured and
not to everyone else who has received
their health insurance through other
means—the self-employed, those who
are getting it through state and local
employment, those working for em-
ployers who purchase health insurance
plans. There are 139 million Americans
who will not have those protections.

As I mentioned earlier, they will
have to rely on protections from the
States. There are States that do not re-
quire access to clinical trials. There
are States that do not require timely
access to appropriate, accessible spe-
cialists.

I mentioned earlier the ban on inap-
propriate financial incentives. Twenty
States don’t ban plans from giving fi-
nancial incentives and disincentives to
doctors to delay or deny care. They
won’t have those protections.

The point I mentioned earlier was
that we are a society in movement. We
find so many families are moving from
State to State. Members of families are
moving with jobs and going back and
forth.

We have to ask ourselves ultimately
and finally—as the Senator pointed
out, this is a federal floor of protec-
tions—if you are in a State with clin-
ical trials, why should you have to
make sure they have a similar protec-
tion requiring access to the clinical
trials which your wife might need, but
you move to another State and find
there is no access to clinical trials?

That is strictly because of the pro-
tections that you might have in a par-
ticular State.

It makes absolutely no sense. We
ought to have that basic federal floor.
I know the Senator agrees with me.

The way the Breaux amendment has
been devised, it gives the maximum
deference to the States if they provide
protections in these areas. I mentioned
just a half dozen different protections.
We could go into others this evening. I
will not take the time to do so, but
they are illustrative of the protections.
These are pretty commonsense protec-
tions.

The PRESIDING OFFICER (Mr. MIL-
LER). The Senator from North Carolina.

Mr. EDWARDS. Mr. President, the
debate on these two amendments is
critical to the issue of whether all
Americans—all families in this coun-
try—will have access to the protections
provided for in this Bipartisan Patient
Protection Act. That is the reason this
vote tomorrow morning is critical to
the vitality of this bill.

We have worked very closely with
Senators on both sides of the aisle to
ensure that two things are accom-
plished with respect to coverage: No. 1,

that every American is covered by this
legislation and, No. 2, we give def-
erence to States that, through their
own work, have established good sys-
tems for patient protection. We honor
those State legislatures and that State
legislation.

So that is the purpose of this amend-
ment, the Breaux amendment. It
strikes the right balance between mak-
ing sure every American is covered—
every family is covered—on the one
hand, and, secondly, giving deference
to the States that have already done
good work in this area.

We need to ensure that we do not
take away the protections we are pro-
viding for all Americans by exempting
a huge chunk of Americans, which, un-
fortunately, the Collins amendment
would do.

The Breaux amendment, though, is
one in a series of consensus agreements
that have been reached on this legisla-
tion. Starting with the issue of scope,
which the Breaux amendment address-
es, we now have an agreement which I
think a great majority of the Senate
will be able to support and be com-
fortable with.

On the issue of the independence of
the appeals, we have an amendment
that will be supported, I believe, by vir-
tually all of the Senate, establishing
the principle that we believe the HMOs
should not have direct control over
who is on the independent appeal
panel.

On the issue of exhaustion of rem-
edies—exhaustion of the appeals proc-
ess before a case can go to court—we
are working very closely with the Sen-
ator from Tennessee to reach a bipar-
tisan consensus on that issue. We have
made great progress, and I am opti-
mistic about it.

On the issue of employer liability,
from the outset we had—the sponsors
of the legislation, along with the Pre-
siding Officer—as a principle that it
was important that employers be pro-
tected, period. We have worked very
hard with Senator SNOWE and Senator
NELSON from Nebraska, and other Sen-
ators on both sides of the aisle, to en-
sure that that is being done. Tomorrow
morning we will offer an amendment
on that issue.

We have worked our way through a
series of hurdles, going from the issue
of scope, to the issue of exhaustion of
remedies, to the issue of clinical trials,
to the issue of medical necessity, on
which we have worked with Senators
BAYH and CARPER to make sure we
have a consensus on what is covered,
giving proper deference to the contract
and the contractual language but mak-
ing sure the independent reviewers
have the ability to make sure that if
particular treatments are needed, they
can be provided.

So we started 2 weeks ago with a se-
ries of obstacles in front of us, starting
with scope and running throughout the
legislation. What has happened during
the course of this debate, and the work
that has been done, is that one by one

those obstacles, those barriers, have
fallen, and we have been able to reach
consensus agreement.

There is great momentum to do
something that really matters to the
American people. The winners in this
debate are not politicians. The winners
of this debate are not the people within
this Chamber. The winners are the
American people and the families all
over this country.

We have in this body an opportunity
to do an extraordinary thing, which is
to give people more control over their
lives and more control, specifically,
over their health care decisions, the
things that affect their families and
members of their families.

All of us have worked very hard—Re-
publicans and Democrats—to try to get
to the place where we have consensus
on this legislation, and one by one by
one the barriers to passing real patient
protection have fallen to the floor.

We have more work to do. We will
have issues of liability that remain to
be resolved. But the reality is, we are a
long way down the road. We have tre-
mendous momentum for doing what
there is a consensus in this country to
do. Not just in the Senate, not just in
the House of Representatives, but all
across America, all of us who have
spent time in our States have heard
over and over that the American people
expect us to do something about this
issue.

The time has come. It is time to quit
talking about it. It is time for the po-
litical debate to stop. It is time to do
something that can really affect peo-
ple’s lives. We have an extraordinary
opportunity to do something impor-
tant. We have made extraordinary
progress toward that goal, but we are
not quite there. We need to keep our
nose to the grindstone, keep working,
keep debating, and finish this legisla-
tion, get it through the House, and get
it on the President’s desk, with great
hope and optimism that the President,
when confronted with legislation that
during his campaign he vowed to sup-
port, will stand by his vow and do what
he has told us he would do. We are opti-
mistic about that. We believe the
President will do what is right for the
American people.

So I thank my colleagues for all their
work on this issue.

I ask my colleagues to vote, tomor-
row morning, against the Collins
amendment and for the Breaux amend-
ment, which is a bipartisan consensus
that has been reached. And we will con-
tinue our work toward providing the
American people the protection they
need and they deserve.

Thank you, Mr. President. I yield the
floor.

EXPLANATION OF VOTE

Mr. HELMS. Mr. President, I regret I
was not present to cast my vote on the
motion to table the amendment offered
by the Senator from Arizona (Mr. KYL)
and the Senator from Nebraska (Mr.
NELSON). I wish the RECORD to reflect
that had I been present, I would have
voted ‘‘nay.’’
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The PRESIDING OFFICER. The Sen-

ator from Nevada.

f

SUPPLEMENTAL APPROPRIATIONS

Mr. REID. Mr. President, Majority
Leader DASCHLE was asked earlier
today, on several occasions by Senator
BYRD and Senator STEVENS, if he would
bring to the floor a unanimous consent
request that there be a time set on the
supplemental appropriations bill that
is now with the Appropriations Com-
mittee that would set a time certain
for filing of amendments on this most
important legislation.

Such a request has been cleared by
Senator DASCHLE and the majority, but
objection has been raised by the minor-
ity. So the request by Senators BYRD
and STEVENS cannot be met tonight.
Hopefully, this request will be cleared
by the minority tomorrow so that
there can be a time certain set for the
amendments on this, as I said, most
important piece of legislation, the sup-
plemental appropriations bill.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

MORNING BUSINESS

Mr. REID. Mr. President, I ask unan-
imous consent there now be a period
for morning business, with Senators
permitted to speak for up to 5 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

OFFSHORE OIL

Mr. NELSON of Florida. Mr. Presi-
dent, I want to take a moment while
the leadership of the Senate is, at this
very moment, deciding which course
the rest of the day will take with re-
gard to this important legislation, the
Patients’ Bill of Rights. While we have
a moment in which we might reflect on
other items, I want to draw to the at-
tention of the Senate the considerable
concern of 16 million Floridians that
the Bush administration is trying to
drill for oil and gas off the shores of
the State of Florida.

It is most instructive, if one looks at
a map of the Gulf of Mexico, where col-
ored in on the gulf waters are the ac-
tive drilling leases. One will see clearly
that, from the central Gulf of Mexico
all the way to the western Gulf of Mex-
ico, almost all of the waters of the gulf
are shaded in, indicating active oil and
gas drilling leases. Indeed, there is a
reason for that. It is because the re-
serves were there, the oil and gas de-
posits are there, the future reserves are
expected to be there. As a matter of

fact, I believe it is 80 percent of all eco-
nomically recoverable, undiscovered
gas reserves on the Outer Continental
Shelf—which not only includes the gulf
but also the Atlantic and Pacitic—80
percent of the Nation’s known, recover-
able gas reserves in the central and
western gulf and 60 percent of the fu-
ture recoverable oil reserves are in
that area too. They are no in the area
off the State of Florida.

The State of Florida has consistently
taken the position that we should not
have oil and gas drilling because of the
high cost and potential damage to our
environment and to our economy. One
of our primary industries is the tour-
ism industry, which so often is depend-
ent upon those pure, sugary white
beaches being unspoiled so millions of
visitors who come to Florida to enjoy
the sunshine and the waters and the
beaches can do so without having to
worry about having oil spread across
the beach.

I can tell you that 16 million Florid-
ians, in unison, do not want oil lapping
up on our beaches. The cost to our en-
vironment and the cost to our economy
would be simply too high.

Why, you would ask, other than that
the oil and gas reserves are in the cen-
tral and western gulf, is there not any
drilling off the coast of Florida? It goes
back to the early 1980s, under the
Reagan administration and a Secretary
of the Interior, James Watt. He offered
tracts for lease from as far north as
Cape Hatteras, NC, in the Atlantic,
south all the way as far as Fort Pierce,
FL.

I had the privilege of being a Member
of the House of Representatives at the
time. So I went to work, knowing the
people of my congressional district, in
the early 1980s, didn’t want oil lapping
up onto their beaches. We were able to
persuade the appropriations sub-
committee on the Department of the
Interior appropriations bill to insert
language that said no money appro-
priated under this act shall be used for
offering for lease tracts such and such,
and then listed the tracts all the way
from North Carolina south to Fort
Pierce, FL. And we prevailed in the ap-
propriations.

The administration left Floridians
alone on offshore oil drilling for a cou-
ple of years but came back under a new
Secretary of the Interior and tried
again. This time it was harder to stop.
This time it escalated all the way to
the full House Appropriations Com-
mittee. But we finally prevailed, inter-
estingly, not on the threat to the econ-
omy or to the environment of Florida,
and indeed the United States eastern
coastline, but prevailed by getting
NASA and the Defense Department to
own up to the fact that you cannot
have oil rigs down there in the foot-
print of where you are dropping solid
rocket boosters off the space shuttle
and where you are dropping first stages
off the expendable booster rockets that
are being launched out of the Cape Ca-
naveral Air Force station. And we have

not been bothered since the early 1980s,
in Florida, about offshore oil drilling—
until now.

The bush administration is pressing a
6-million-acre lease off the northwest
coast of Florida in a strange configura-
tion called lease-sale 181, of which the
bulk of the 6 million acres is 100 miles
offshore but a stovepipe runs north-
ward to within about 20 miles of the
Alabama coastline, which is about 20
miles, then, from the white sands of
Perdido Key, State of Florida.

In a meeting of the Vice President
with a Florida congressional members
delegation, the Vice President sug-
gested a compromise, which was to
knock off that stovepipe coming off the
bulk of the 6 million acres. That is no
compromise. That is unacceptable be-
cause that is still oil drilling off the
State of Florida where the future re-
serves are shown to be not as abundant.
The tradeoff to 16 million Floridians is
simply not worth what potentially
could be discovered in oil and gas—the
despoiling of our environment and the
killing of our economy.

Thus, it was such welcome news when
we learned last week that the other
side of the Capitol, the House of Rep-
resentatives, added to the Interior ap-
propriations bill an amendment that
would prohibit such drilling. The vehi-
cle was the Interior appropriations bill.
It prohibits it for only 6 months. It will
be my intention, and certainly the in-
tention of my wonderful colleague, the
distinguished senior Senator from the
State of Florida, Mr. GRAHAM, that we
in the future will offer amendments ei-
ther to the Interior appropriations bill,
to bring it in conformity with the
House-passed bill, or more likely
amendments that would cause a prohi-
bition of lease-sale 181 as well as offer-
ing similar amendments to the author-
izing bill that will come out of Chair-
man BINGAMAN’s committee.

I want our colleagues to be clear.
This is an issue of enormous magnitude
to 16 million Floridians. It happens to
be of enormous magnitude to New Jer-
sey, the State of the Senator who sits
as Presiding Officer, as well as all the
States in New England which value so
much the pristine waters and the wa-
ters particularly as you get on north of
New Hampshire and Maine—those wa-
ters that produce such delicacies as the
Maine lobsters. This is a matter of
grave concern to many of us.

It is time to draw the line in the
sand—hopefully, not a line that will be
washed over by oil on our beaches’
sands but, rather, a line that will indi-
cate the unanimity of 16 million Flo-
ridians, joined by their sister States
along the eastern seaboard, of opposi-
tion to offshore oil drilling.

f

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Mr. President,
I rise today to speak about hate crimes
legislation I introduced with Senator
KENNEDY in March of this year. The
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