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The Senate met at 10 a.m. and was
called to order by the Honorable HIL-
LARY RODHAM CLINTON, a Senator from
the State of New York.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Almighty God, Sovereign of our Na-
tion, Lord of our history and personal
Friend to those who trust in You, we
thank You that 14 days before the Dec-
laration of Independence on this day,
June 20, 1776, Abigail Adams, wife of
John Adams, wrote these words to her
husband, ‘I feel no anxiety at the large
armament designed against us. The re-
markable interpositions of heaven in
our favor cannot be too gratefully ac-
knowledged. He who fed the Israelites
in the wilderness, who clothes the lilies
of the field and who feeds the young
ravens when they cry, will not forsake
a people engaged in so right a cause, if
we remember His loving kindness.”

Father, help us to have a cause that
is right and to remember Your loving
kindness. The two go together. Help us
to be sure of Your guidance for the
problems we face today and to be
equally sure of Your affirmation so
that we can unashamedly ask for Your
success in just causes You have led us
to champion. You are our Lord and
Saviour. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable HARRY REID, a Sen-
ator from the State of Nevada, led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE
The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

Senate

The assistant legislative clerk read

the following letter:
U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 20, 2001.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable HILLARY RODHAM
CLINTON, a Senator from the State of New
York, to perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mrs. CLINTON thereupon assumed
the chair as Acting President pro tem-
pore.

———

RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada.

————
SCHEDULE

Mr. REID. Madam President, on be-
half of Senator DASCHLE, the majority
leader, I announce that today we are
going to continue the consideration of
the motion to proceed to the Patients’
Bill of Rights. The debate on the mo-
tion will be divided in 30-minute incre-
ments, beginning right now, between
the managers of the bill. The first
speaker on our side will be Senator
KENNEDY, the manager of the bill.

There will be a vote on the motion to
proceed tomorrow morning at 9:30 a.m.
to proceed to the Patients’ Bill of
Rights.

Madam President, Senator DASCHLE
has asked that I again notify everyone
that we are going to complete this leg-
islation prior to the Fourth of July
break. Everyone, including this Sen-
ator, has parades, and other things,
during the Fourth of July festivities,
but we should all make some calls
home to make sure our staffs there in-
dicate to those who are concerned that
we may not be able to make it.

I was going home late last night, and
I ran into one of the journalists. He

said he had spoken to one of the Sen-
ators in the minority who thought this
was just a bluff on Senator DASCHLE’S
part. Everyone should understand, Sen-
ator DASCHLE does not bluff. He has an-
nounced that we are going to finish
this bill and that is the way it is. We
all recognize there has been an effort
to stall our going forward on this bill.
It is not going to work. We are going to
complete this bill prior to the Fourth
of July recess.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.

Mr. THOMAS. Madam President, I
thank the Senator for this arrange-
ment. I think alternating half hours is
the way to do it. I hope the Presiding
Officers will adhere to that.

Further, I want to say that one of the
reasons for waiting to proceed to the
bill is that it is relatively new to many
people. It is something we need to talk
more about. Certainly, we will be pre-
pared, as we go through the day, to be
able to move on to the bill tomorrow.

Thank you.

————
RESERVATION OF LEADER TIME
The ACTING PRESIDENT pro tem-

pore. Under the previous order, the

leadership time is reserved.
———

BIPARTISAN PATIENT PROTEC-

TION ACT—MOTION TO PROCEED

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of the motion to proceed to S. 1052,
which the clerk will report.

The assistant legislative clerk read
as follows:

A motion to proceed to the bill (S. 1052) to
amend the Public Health Service Act and the
Employee Retirement Income Security Act
of 1974 to protect consumers in managed care
plans and other health coverage.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Massachusetts is recog-
nized.
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Mr. KENNEDY. Madam President, I
just want to say at the outset of this
debate that this is not a new legisla-
tive proposal. We have had very exten-
sive debates on the provisions which
are included in the Patients’ Bill of
Rights. We have had good debates on
the provisions when we passed the
Frist bill about 2 years ago. And we
had additional kinds of debates when
we took up the Norwood-Dingell bill a
little over a year ago. These matters
have been before the Senate. They are
matters that have been discussed re-
peatedly in this Chamber by a number
of us over a very considerable period of
time.

We want to point out at the outset of
this debate, that the kinds of alter-
ations, adjustments and changes that
were made over the weekend were basi-
cally technical in nature. I went
through those yesterday with the Sen-
ator from North Carolina. Maybe later
in the day, if it is necessary, I might go
through them again. But again, they
were basically clarifications in re-
sponse to questions that were raised
about different language interpreta-
tions of the bill. These were issues that
have been raised by the White House,
and those who were opposed to the leg-
islation. I think the most recent
changes help clarify the language in
our bill.

As we have said all along, we are al-
ways interested in hearing ideas, sug-
gestions and recommendations, as long
as they are consistent with the funda-
mental purpose of the legislation. Our
purpose is protecting patients, and also
assuring accountability by HMOs and
insurance companies that are making
medical decisions and, too often, over-
ruling doctors, nurses, and trained per-
sonnel.

So I know there are some concerns.
But the way to deal with those kinds of
concerns is to engage in debate on
these issues. I think if you look at the
Frist bill, you will find that it tracks,
at least in titles, the Norwood-Dingell
and the McCain-Edwards legislation.
However, the Frist bill creates numer-
ous loopholes, which I think fails to re-
spond either to the President’s desire
to make sure that all Americans are
covered. We will have a chance during
the day to point out some of those dif-
ferences between their bill and ours.

We are facing a situation where there
are many of us, a majority in the Sen-
ate, who are in strong support of the
McCain-Edwards legislation. On the
other side there are those who don’t
want any legislation and a small group
who prefer the Frist-Jeffords-Breaux
provision. We will work our way
through it. That is the way the Senate
functions. We welcome the oppor-
tunity.

I note the presence of my friend and
colleague, Senator EDWARDS. He and I
plan to be here the whole day. We are
in the Chamber ready to deal with ei-
ther amendments or to try to clarify
provisions for those Members who fail
to understand them. We are also here
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to point out, in the case of Breaux-
Frist, how we think the McCain-
Edwards bill provides better protec-
tions for American families. We are
glad to do that as well.

That is the framework. We are start-
ing out on day 2. We are glad this bill
is before the Senate, even though we
will wait until tomorrow for the first
amendments. I am heartened by the
strong resolution of our leader, Sen-
ator DASCHLE, in committing us to the
conclusion of this legislation prior to
the Fourth of July recess.

Americans have waited too long.
They have waited over 5 years for a
strong, enforceable Patients’ Bill of
Rights. This issue has been studied and
studied to death. It is time for action.
The Senate’s failure to take action re-
sults in too many of our citizens—too
many children, too many women, too
many seniors, too many families—
being harmed today and experiencing
additional kinds of pain and suffering.

It is within that framework that we
will hopefully move ahead today.

It is time to pass the Patient Protec-
tion Act. Every doctor knows it. Every
nurse knows it. Every patient knows it.
The American people know it. And in
their heart, every Senator knows it,
too. Often today managed care is mis-
managed care. It is long past time for
Congress to act to end the abuses by
the HMOs. Too often insurance com-
pany accountants are making the med-
ical decisions instead of doctors and
patients. It is long past time for Con-
gress to assure that the medical care is
based on a patient’s vital signs, not an
insurance company’s bottom line.

The first proposal to do so was intro-
duced in early 1997. We are now in the
fifth year of consideration of this es-
sential reform. Patients are still suf-
fering, even dying, because of our inac-
tion. Every day the Congress fails to
act, an intolerable additional cost is
imposed on patients and their families.

A survey by the School of Public
Health at the University of California
found that each and every day, 50,000
patients go through added pain and suf-
fering because of the actions of their
health plan, 35,000 patients have needed
care that is delayed or denied, 35,000
patients have a referral delayed or de-
nied, 31,000 patients are forced to
change doctors, and 18,000 patients are
forced to change medications. A survey
of physicians by the Kaiser Family
Foundation and the Harvard School of
Public Health found similar results.
Every day, tens of thousands of pa-
tients suffer serious declines in their
health as a result of the action or inac-
tion of their health plan.

Whether the issue is diagnostic tests,
specialty care, emergency room care,
access to clinical trials, availability of
needed drugs, protection of doctors
who give patients their best advice, or
women’s ability to obtain gyneco-
logical services, too often HMOs and
managed care plans put profits ahead
of patients.

The issue is clear: Does the Senate
stand with powerful HMOs or with
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American families? Do we stand for
protecting patients and their doctors
or protecting insurance company prof-
its?

There is only one reason this legisla-
tion did not pass years ago. It is be-
cause of the tens of millions of dollars
the insurance companies and their al-
lies have lavished on lobbying, cam-
paign contributions, and misleading
advertising. Now is the time to say
that the health of every American fam-
ily is a public trust, not a commodity
for sale to the highest bidder.

The need for prompt action on pa-
tient protections is great because the
dishonor roll of those victimized by
HMO abuses is so long and growing.

A baby loses his hands and feet after
a medical emergency because his par-
ents believe they have to take him to a
distant hospital emergency room cov-
ered by their HMO rather than the hos-
pital closest to their home.

A Senate aide suffers a devastating
stroke which might have been far mild-
er if her HMO had not refused to send
her to an emergency room. Even now,
the HMO refuses to pay for her wheel-
chair.

A woman is forced to undergo a mas-
tectomy as an outpatient instead of
with a hospital stay as her doctor rec-
ommended. She is sent home in pain
with tubes still dangling from her
body.

A doctor is denied future referrals of
patients by an HMO under a managed
care plan because he has told a patient
about an expensive treatment that
could save her life.

The parents of a child suffering from
cancer are told that lifesaving surgery
should be performed by an unqualified
doctor who happens to be on the plan’s
list, rather than by a specialist at the
local cancer center equipped to per-
form the operation.

A woman with advanced cervical can-
cer is denied the opportunity to par-
ticipate in a clinical trial that could
save or prolong her life.

A child with cystic fibrosis is denied
the opportunity for treatment at a cen-
ter with the expertise to treat the dis-
ease.

A teenager with a seriously injured
hand is told by his insurance company
that they will pay for an amputation,
but not the more expensive reconstruc-
tive surgery that could provide a nor-
mal life.

A woman with a relatively minor leg
injury ends up losing her leg because
her insurance company persistently
delays and denies adequate care.

Our legislation corrects all of these
problems and many more. It takes
HMOs and insurance company account-
ants out of the practice of medicine
and returns decision making to pa-
tients and doctors where it belongs.
Our proposal guarantees patients the
rights that every honorable insurance
company already grants, and it pro-
vides an effective and timely means to
enforce these rights. These protections
are basic aspects of good health care
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that every family believes they were
promised when they purchased health
insurance and paid their premiums.

Virtually all of the patient protec-
tions in this legislation are already
available under Medicare. They have
been recommended by the National As-
sociation of Insurance Commissioners
and the President’s Advisory Commis-
sion. They have also been proposed as
voluntary standards by the managed
care industry itself through its trade
association. In fact, most of them are
features of the patient protection legis-
lation enacted under Governor George
Bush in Texas.

Patients should have the right to see
a specialist, if they have a condition
serious enough to require specialty
care.

No parent should be told that their
child with cancer has to be treated by
an HMO physician who lacks the exper-
tise needed to treat the child effec-
tively.

Patients should have the right to the
prescription medicine their doctor says
they need. They should not be told that
they have to settle for the second best
medication for their condition or suffer
unnecessary side effects or pay more
because the most up-to-date drug is not
accepted by the HMO.

Patients should have the right to go
to the nearest hospital when they have
symptoms of serious illness.

They should have the right to con-
tinuing emergency care after their con-
dition is initially stabilized. Medicare
patients have these rights, and other
Americans should have them, too.

Patients should have the right to
participate in a clinical trial if it offers
the best hope for a cure or improve-
ment of a serious or fatal illness.

Mr. EDWARDS. Will the Senator
yield for a question?

Mr. KENNEDY. I am glad to yield for
a question.

Mr. EDWARDS. Would the Senator
talk briefly about the number of Amer-
icans who are being affected by us not
having already passed this legislation,
and whatever delay may occur in the
debate of this bill?

I know the Senator has been involved
in this issue for many years now. He
has heard all of the HMO horror sto-
ries, about what HMOs have done to
people around the country. But some of
the Americans listening to this debate
may not be aware, as the Senator is, of
how many people are affected on a
daily basis, on a weekly basis, on an
annual basis. As we go forward with
the debate on this bill, could the Sen-
ator talk about that issue first, and
then I have a couple of other questions
I would love to ask.

Mr. KENNEDY. The Senator is quite
right about the fact that every day we
delay this legislation, thousands of
Americans suffer.

The California study says that 50,000
Americans a day are suffering as a re-
sult of delay or treatment. They would
not be suffering if this legislation were
passed. And 35,000 families are being
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turned down by HMOs today for spe-
cialty care that they otherwise would
have for their children, their parents or
another loved one.

Close to 20,000 are taking alternative
medicines and not taking the prescrip-
tion drugs that their doctor says are
needed but are not on the formulary of
the HMO. The HMO only allows pa-
tients to take these alternative drugs.
In many instances, patients take their
alternative drugs and have two or
three adverse reactions before they will
come back to the drug that is actually
prescribed by the doctors.

So every day that goes on, American
families are suffering.

I might mention to the Senator the
point made on this chart. This is from
the Kaiser Family Foundation and the
School of Public Health up at Harvard,
July 1999. Doctors know that congres-
sional delays mean patient suffering.
This chart indicates the number of doc-
tors each day seeing patients with a se-
rious decline in health from plan abuse.
These 14,000 cases represent the num-
ber of doctors who every day see denied
coverage of recommended prescription
drugs.

So 14,000 doctors have said they pre-
scribed prescription drugs and they
were denied, 10,000 doctors were denied
the diagnostic tests that they believe
were necessary in order to make an ef-
fective evaluation, 7,000 doctors claim
they were denied the opportunity for
specialty care, and 6,000 were denied
overnight hospital stays. And 6,000
were denied referrals for mental health
or substance abuse. The list goes on.

Those are two very important studies
that make a very powerful case regard-
ing how American patients are suf-
fering. An additional study from the
doctor’s point of view came to a vir-
tually identical conclusion—that pa-
tients are suffering every day as a re-
sult of HMO abuses.

Mr. EDWARDS. This information is
so important to this discussion. Is the
Senator saying that as of the time of
this study in 1999, 14,000 doctors a day
are being overruled by HMOs when
they recommend prescription drugs? In
other words, a patient comes into the
doctor, who has training, experience,
and expertise, and the doctor rec-
ommends that a patient needs prescrip-
tion medication, and 14,000 doctors a
day are being overruled by the HMO? Is
that what the Senator’s understanding
is?

Mr. KENNEDY. The Senator is abso-
lutely correct. That is what is hap-
pening regarding prescription drugs,
and that includes the tests that are
necessary and the specialists that are
necessary.

The point I want to mention here, as
the Senator was inquiring, is the im-
portance of patients’ rights to partici-
pate in a clinical trial. I think this is
one of the most important guarantees
that should be a part of this legisla-
tion. Unfortunately, we had a full de-
bate on this 2 years ago in the Senate,
and the Senate rejected ensuring pa-
tients access to clinical trials.
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What we agreed to was a 2-year study
of whether clinical trials are effective.
That was under the Frist bill that
eventually passed this body.

I am wondering whether the Senator
would agree with me that we are in the
time of doubling appropriations for the
NIH budget. We are in the century of
the life sciences. We can’t pick up a
newspaper any single day and not see
medical breakthroughs. It is one of the
most exciting times in medical history,
with the progress that has been made
on the human genome, the sequencing
of genes and the explosion of different
knowledge that is out there. We are
going to see the development of all of
this knowledge now in the laboratories.

I ask whether the Senator would not
agree with me that in order to get it
from the laboratories to the bedside, it
has to be tested. It has to have clinical
trials. This is a time of enormous po-
tential for reducing the kinds of pain
and anxiety that disease and illness
bring. We can even reduce the demand
on resources over a period of time. We
know, for example, that if we were to
develop some Kkind of cure for Alz-
heimer’s, half the nursing home beds in
Massachusetts would be empty this
afternoon. Half of them would be
empty. And there is important
progress. But it isn’t going to get out
there unless we have the clinical trials.

Finally, as the Senator understands,
insurance companies have over a period
of time continued—when a patient
needed the clinical trial—the ordinary
expenses that were attendant to it. The
clinical trial would pick up the addi-
tional kinds of expenses. They didn’t
go to great additional expenses. But
even that kind of responsibility is
being rejected now by the HMOs. The
number of clinical trials is going down
and threatening not only the well-
being and security of the people who
are in those HMOs, but the well-being
of the rest of the people in our society.

Mr. EDWARDS. Would the Senator
address two questions, please.

First, the fact that the HMOs are de-
nying and not covering patients need-
ing and having access to clinical
trials—would he first talk a little
about, from his experience and from
talking to constituents, what impact
that has on the country moving for-
ward in the field of medicine for all of
the American people, so we can con-
tinue to be the world leader that we
have been in the past in advancing
medicine in the areas such as Alz-
heimer’s?

Second, would the Senator talk brief-
ly about the difference between the
McCain-Edwards-Kennedy bill on ac-
cess to clinical trials and the com-
peting Frist bill?

Mr. KENNEDY. Well, I will. This is
enormously important. Let’s look at
what clinical trials have meant in re-
cent times. We have made the greatest
progress in addressing the challenges
that children face with cancer.

Listen to this. We have 70 percent of
children with cancer treated through
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clinical trials. This is the area where
we have seen dramatic progress made.
In the last 10 years, it has been miracu-
lous. There is still a long way to go,
but regarding children’s cancer, we
have made progress. Yet less than 3
percent of adults with cancer are en-
rolled in clinical trials. We have made
some progress in the area of the adult
cancers, but that number is in danger
of decline.

Until recently, the health insurance
companies routinely paid for the doc-
tor and hospital costs associated with a
clinical trial. In 1998, the CBO found
that approximately 90 percent of
health insurance companies reim-
bursed for their patient costs, but
HMOs are quickly reversing that life-
saving policy. Many of the HMOs are
refusing to allow their patients to par-
ticipate, leaving them with few alter-
natives.

I want to give the Senator from
North Carolina, Mr. EDWARDS, a quick
anecdote. One of the important cancer
centers is the Lombardi Center, named
after one of the great football coaches,
Vince Lombardi. Most people in the
Washington area are familiar with that
center.

Our committee had a hearing at
which the director of that center was
present. He told us they had to hire
more and more people to deal with the
insurance companies to persuade the
insurance companies to let women who
had breast cancer and other cancers
participate in these lifesaving trials.

That was their big new expense; not
trying to treat more people, not ex-
panding the facility, not bringing the
benefits of their research and break-
throughs to other people, but to hire
more people to tangle with the insur-
ance companies. They had to do this
because, for the most part, women were
being turned down, even though the
possibilities for their recovery were
significant.

As the Senator knows, under his bill,
the McCain-Edwards bill, they still
have to meet certain requirements.
There has to be the likelihood of
progress within the clinical trials.
There are protocols that have been es-
tablished by the FDA and NIH. They
have to qualify in these areas. There
are requirements that have to be met.

We must protect vulnerable popu-
lations with these diseases, people who
have the hope of being freed of the
shackles of sickness. These protections
are included in the Edwards-McCain
bill. The Frist bill leaves the door ajar
but not very much ajar. It allows
HMOs to continue to resist applica-
tions for clinical trials, resistance that
can last as long as 7 or 8 years.

As all of us understand, these are
timely occasions. Individuals have to
be enrolled in these clinical trials in a
timely way to benefit.

When laying these two proposals side
by side, one would have to say that
under our proposal the guarantee is
there, as it has been historically. And
on the other side one would say that
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there are significant roadblocks and
hazards that are being placed in the
way of qualified patients to participate
in the trials.

Madam President, I believe I have
consumed most of my time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Massachusetts
is correct. The Senator has 2 minutes
remaining.

Mr. KENNEDY. Madam President, I
look forward to continuing this discus-
sion during the course of the day. It is
important during this day to point out
exactly what is before the Senate.

There are those who favor no HMO
bill, and there are those who favor an
alternative. It is important Members
understand exactly the protections
that are in the Edwards and McCain
legislation, which I think are the types
of protections that are in the best in-
terest of the patient and are the result
of a great deal of review. These protec-
tions have the very strong support of
the medical profession.

We will have that opportunity later
in the day. I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Tennessee.

Mr. FRIST. Madam President, we are
alternating approximately every 30
minutes. It is an opportune time be-
cause we have present two of the prin-
cipals of the bill that we will be debat-
ing over the next several weeks. They
just addressed many of the points in
their plan.

There have been two bipartisan—ours
is tripartisan—Patients’ Bill of Rights
bills introduced in the Senate, and I
think it will be useful to contrast the
two bills as we go forward to educate
our colleagues but also to educate peo-
ple who may be watching this debate so
they may understand what we are all
trying to accomplish, and that is to
produce a strong, enforceable Patients’
Bill of Rights that will benefit patients
by strengthening the doctor-patient re-
lationship, restoring trust to our
health care system and making sure
patients really are protected. In many
ways, the whole swing has gone too far
towards managed care. That pendulum
has to swing back. How far it should
swing back is a balancing act.

Both of these bills attempt to do that
and I, of course, believe the Frist-
Breaux-Jeffords bill does it in a much
more balanced way, in a way that en-
sures that patient protections are ap-
propriate and ensures a strong appeals
process and legal remedies if the ap-
peals process is unsatisfactory.

I begin by outlining what our bill at-
tempts to achieve. It goes back to the
principles that the President of the
United States, President Bush, intro-
duced several months ago. I applaud
his leadership and commitment to a
strong, enforceable Patients’ Bill of
Rights.

The principles he outlined were, No.
1, patient protections should apply to
all Americans. That is important be-
cause, if we have certain rights, we
want them to apply broadly. However,
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the breakdown in the discussion is: Is
it the Federal Government that specifi-
cally defines the wording that applies
to all Americans or do we respect what
Governors and State legislatures have
already been doing to address issues
such as prohibiting gag clauses, ensur-
ing access to specialists and access to
emergency room care, and ensuring ac-
cess to something my colleagues were
just talking about—clinical trials.

A lot of States have not addressed
clinical trials. If they have not ad-
dressed it, what should our response
be? Does the Federal Government come
in and say: You have to address it the
way we say or can they address it the
way Tennessee might best address it?

The President also said patient pro-
tection should be comprehensive.
Again, there has been a lot of debate in
the last 24 hours on liability, employ-
ers, and a little bit on scope. There are
patient protections in the Frist-
Breaux-Jeffords bill and in the McCain-
Edwards-Kennedy bill. The protections
are similar and all the media are say-
ing they are exactly alike. They are
not exactly alike. There are some
things in their bill not in our bill.
Some areas of their bill go further than
ours. Clinical trials is an example.

Clinical trials, as we all know, are
critically important, and they are in
both bills. However, the cost in their
bill is higher than in our bill because
they include thousands of clinical
trials that we did not include. Again,
we can debate whether that is appro-
priate or not as we go forward. I will go
through those lists of protections
shortly.

Third, the President said patients
should have a rapid medical review
process for denial of care. Both bills do
that pretty well. Again, our bill has a
more efficient process. The timelines
are clearly defined.

The President’s fourth principle is
that the review process should ensure
doctors are allowed to make medical
decisions and patients receive care in a
timely manner.

The fifth principle of the President is
that Federal remedies should be ex-
panded to hold health plans account-
able. This is an issue of real debate. We
believe that, since this is a new cause
of action, it should be a Federal cause
of action and should go principally
through Federal courts.

However, the bill on the other side,
the McCain-Edwards-Kennedy  bill,
looks at both State court and Federal
court and allows patients to go back
and forth between Federal and State
courts. This raises a concern with the
issue of forum shopping. Trial lawyers
have an incentive to make money with
this new Patient’s Bill of Rights, and
there is the fear that there will be
shopping among the various courts.

The sixth principle of the President
is that patient’s rights legislation
should encourage employers to offer
health care. We talked about that yes-
terday. Everybody has to realize this
bill is going to cost hundreds of billions
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of dollars in addition to whatever will
be paid for health care over the next 10
years. These rights have a cost, a price
to pay. That price is hundreds of bil-
lions of dollars. Whoever is listening
will be paying it. It may be shared, and
we may divide it by 260 million citi-
zens, but it will cost hundreds of bil-
lions of dollars. That is why we should
not rush through the bill too quickly
without adequate debate on each and
every one of the issues. There is an
urge to debate it, get it through, and
pass it in a week or a week and a half.
Remember, this will drive costs up
markedly, no matter what bill passes,
and the higher you drive the cost, the
higher the premiums, the higher the
number of uninsured in this country.
We care about the uninsured and have
to be careful about how high we drive
those costs.

Those are the six principles put forth
by the President of the United States.

Senator BREAUX, Senator JEFFORDS,
and I have put together a bill that em-
bodies these strong patient protections
and fulfills each one of those principles
put forth by the President.

No. 1, our bill, written in a non-
partisan way, is actually a tripartisan
bill. It protects all Americans, while
giving the appropriate deference to
States. If a State has already addressed
gag clauses in the way they think is
appropriate, the Governor has signed
off on it, the State legislature and
elected representatives have agreed to
it, we do not believe that we in the
Congress need to mandate that they
say almost the exact words that we
dictate, which causes them to go back
and redefine what they have done and
bring back an issue they may have ad-
dressed.

No. 2, we guarantee comprehensive
patient protections. We guarantee
emergency room coverage. We guar-
antee in the Frist-Breaux-Jeffords bill
access to specialty care. We guarantee
direct access to OB/GYNs. Pediatri-
cians can be the primary care physi-
cian. We prohibit a restrictive formula
for prescription drugs. We ban gag
clauses. We prohibit provider discrimi-
nation. We provide access to clinical
trials coverage, and continuity of
care—if your care for some reason is
terminated and you are pregnant, or
towards the end of life, these issues, it
will be continued.

Mr. KENNEDY. Will the Senator
yield?

Mr. FRIST. Because I have not had
the opportunity to lay out the bill, let
me lay it out. Senator BREAUX is on
the floor. We will have time to debate
this. I would love to do it, but this is
the first time we have had the oppor-
tunity to lay out the bill, if that is all
right.

No. 3, we require health plans to pro-
vide consumers with comprehensive in-
formation about their new rights. We
provide all the new rights, but we need
to make sure the consumer, the pa-
tient, receives them in a way that they
can truly understand. That is accom-
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plished in the Frist-Breaux-Jeffords
bill.

No. 4, we ensure a rapid independent
external review. If there is disagree-
ment on the patient protections, you
need to go both internally and exter-
nally and have an independent, unbi-
ased physician make that final deci-
sion.

No. 5, doctors—not HMOs, not health
plans—need to make medical decisions.

No. 6, we hold health plans account-
able through expanded Federal liabil-
ity. Both bills expand the liability to
hold these HMOs accountable. Yes, we
believe if HMOs create injury or harm,
in essence, something unjust, you
should be able to hold them account-
able and liable, and you should be able
to sue your HMO.

No. 7, we protect employers from
costly, unnecessary litigation. We de-
bated that yesterday and will continue
to debate that. We will argue that the
bill on the opposite side opens the door
to frivolous lawsuits. Clearly, we do
certain things to try to prevent unnec-
essary, frivolous, costly lawsuits but at
the same time hold the health plans ac-
countable and allow the health plans,
not the employers, to be sued.

No. 8, we protect doctors from new
lawsuits. The bill introduced Thursday,
the McCain-Edwards-Kennedy bill, in-
cluded some improvements from the
version of the bill on the floor until
that time. Clearly, as an agent of the
plan, doctors could be sued. A lot of
doctors did not realize that and will
look at the new writings and the new
bill they introduced Thursday.

No. 9, we make litigation the last re-
sort. We go to the court as the last re-
sort. They go to the courts much ear-
lier, as a first resort.

No. 10, we protect the role of State
courts in holding health plans account-
able for quality and treatment deci-
sions. We do not preempt State court.
In Texas, if there is a lawsuit for a
quality or treatment issue, it can still
continue. It is very specifically written
in our bill. It is for that new cause of
action, a product of this legislation,
that we take to Federal court.

I will turn to the other principles
shortly. What are the differences be-
tween these two bills? What I just out-
lined and in the first column of this
chart is the Frist-Breaux-Jeffords bill.
In the second column is the McCain-
Edwards-Kennedy bill. The first line is
protections applying to all Americans.
Both bills achieve that.

Deference to State laws: We achieve
it; they do not. They basically say,
here are the patient protections. You
have to have these on the books or pass
them essentially the way we wrote
them.

Support State regulation of health
insurance: Again, we defer to this 60-
year history of health insurance pri-
marily being the State’s responsibility
in terms of actual coverage.

Comprehensive protections such as
emergency room specialists and clin-
ical trials: There is a check in both col-
umns. Both do it well.
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Independent medical review: Both do
it well.

Independent medical experts making
medical decisions: Both do it pretty
well.

Avoid slow and costly litigation. We
address it. They do not.

Holds health plan accountable in
Federal court: Yes, we go to Federal
court. They go to Federal court for
some contract issues but principally
allow people to go to State court.

Protect employers from unnecessary,
costly law lawsuits: We will have time
to debate that, but we do that; they do
not.

Reasonable limits on damages: We
talked about that yesterday. They do
not have those limits.

President Bush said he will pass our
bill as written into law, and he will not
pass their bill as written into law.

With that, I defer to the Senator
from Louisiana to comment. Both Sen-
ator BREAUX and Senator JEFFORDS are
present. I would love to hear from
them over the next 15 minutes.

Mr. BREAUX. Madam President, I
thank the distinguished Senator from
Tennessee for his opening comments
outlining what is the essence of the
Frist-Breaux-Jeffords bill. I point out
the obvious; it is the only tripartisan
bill that has been introduced in this
Chamber dealing with this issue. We
have had bipartisan bills introduced,
and I congratulate the author, but
there is only one bill that has the sup-
port of independents, Democrats, and
Republicans, as well, and that, of
course, is the Frist-Breaux-Jeffords
legislation.

I have come to respect all Members
engaged in this debate because I think
we all have the same goals, and in
many cases we all have approached the
solution to the problem in a very simi-
lar fashion—not identical but very
close to being almost the same ap-
proach.

I was struck yesterday by a number
of our colleagues who were talking
about the Senator from New York, the
senior Senator, Mr. SCHUMER, and I
think the junior Senator from New
York was engaged in talking about in-
dividual patients, children who have
suffered damages because of denial of
access to care that is medically nec-
essary.

I thought the points they made were
well taken. I don’t have any disagree-
ment with the points made. I have no
disagreement that these cases should
have someplace they can go to ensure
the coverage for these individuals, chil-
dren, elderly, and average citizens,
which is needed and determined to be
medically necessary. We have come a
long way. I think this Congress in gen-
eral is in agreement that patients
should have federally guaranteed
rights that are enforceable through a
process of internal and external ap-
peals, to get a quick decision that is
good for the patient and good for soci-
ety. If those appeals processes do not
work, there should be access to the
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courts to enforce these rights that all
Americans should have under their
health care plans. Indeed, if damage is
done, there should be an opportunity
for patients to recover damages.

We basically agreed on the rights the
Federal Government should guarantee.
Senator FRIST went over those rights.
They are very similar in both plans. I
think theirs probably covers a few
more protections for what I would term
the providers as opposed to protections
for patients, which is what we essen-
tially are talking about. But given
that, we are very similar in the things
we say should be guaranteed to Ameri-
cans when they have health insurance.
OB/GYN access for patients is guaran-
teed. Access to specialists is there.
Breast cancer treatment plans must be
covered. Clinical trials are available.
There is continuity of care and emer-
gency room access. There are no gag
rules. There are point-of-service provi-
sions. These are things we have in com-
mon in both plans.

Congress has agreed there should be
certain patients’ rights on which they
can depend, that are enforceable, and if
they are not provided, damages can be
provided to compensate the injured
parties. We both agree that one meth-
odology of handling the enforcement of
these rights is through an appeals proc-
ess, through an internal and external
appeals process.

One of the few things, interestingly,
that works in the Medicare Program is,
when a Medicare patient, a senior, is
denied care, there is an internal and
external appeals process that occurs
very quickly. What we try to do is not
give patients access to courts but ac-
cess to health care. The fastest and
best way to do it is through an appeals
process internally, as we provide in
this legislation, which requires the
company that denies the care to review
that decision. They have to do it in a
very short timeframe, a matter of
hours. If the patient still is denied
care, there should be some kind of ac-
cess to an external panel of inde-
pendent professionals, medical profes-
sionals who will take care of looking at
it independently of what the HMO did.

We have both agreed the external ap-
peal should be independent. The ques-
tion is, How do you do that? Both of
them I think require—ours does—that
HMOs are responsible for entering into
a contract with independent profes-
sionals who are in fact going to look at
these cases and handle the external ap-
peals.

I do not know, if you require the
HMO to enter into a contract, how they
are not going to be involved in helping
to select the independent reviewers.
That is something I think that has to
be done. If they are going to enter into
a contract to pay for the people who
are going to do the independent review,
how can they not be involved in the se-
lection? We can talk about that. I
think we both agree the external re-
view panel should be totally inde-
pendent of the HMO. I think both sides
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say the HMO has to pay for them. Then
how do you guarantee their independ-
ence?

We can work on that, but I think we
are both in agreement that the exter-
nal review people should have no con-
nection to the HMO, although we both
require the HMO pay for them. How we
handle that I think is open, but I think
we both agree they should be totally
independent of the HMO, as much as
humanly practicable that we can de-
vise a plan that will in fact do that.

Another problem you will hear a lot
of talk about, that I think will be sub-
ject to amendments, is both sides say
we don’t want the employer to be sued
if the employer is not involved in med-
ical decisionmaking. We agree with
that. I think this side and the other
side agree with that premise as well.

The problem with the approach of the
other side, in the sense of how they
protect employers, is finding an area
that would be protected activities by
the employer which would not cause
them to be liable for any decisions. The
concern many employers have is that
doesn’t prevent litigation against em-
ployers, where they would have to
come in and prove they have not done
anything that is wrong. I think em-
ployers were legitimately concerned
about being sued for things and then
they would have to come in and show
they were not guilty.

Our approach is a little different. I
think it is a better approach. It says
employers can select a designated deci-
sionmaker who will make the medical
decisions, and if they do that, the em-
ployer cannot be sued. They don’t have
to come into court and defend them-
selves for something they never did in
the first place because the designated
decisionmaker, which in most cases
would be the insurance company, is the
entity which should be sued for making
the wrong decision. I think our ap-
proach in that area is a better ap-
proach.

The final point: We both have a con-
voluted system with regard to where
you file suit. In their bill you can file
for some things in Federal court and
some things in State court. And guess
what. In ours you can sue for some
things in State court and some in Fed-
eral court. We are amending ERISA. It
is a Federal statute creating Federal
rights. Anytime you litigate under ex-
isting ERISA rules, you litigate in Fed-
eral court. Therefore, if you expand
rights under ERISA by amending it to
include a designated set of Federal
rights, the proper forum is the Federal
court, not 50 different State forums.

I know my good friend from North
Carolina suggested lawyers may have a
problem finding a Federal court. That
is a slight exaggeration. But there is
no lawyer I know of who has any dif-
ficulty getting into Federal court.
They do it on a regular basis very suc-
cessfully, and I am glad they do.

So we have suggested if you are going
to file litigation after the appeals proc-
ess to enforce Federal rights that are
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passed by the Congress and signed into
law by the President, it should be in
Federal court. If you are going to sue
on the existing State medical mal-
practice laws, the proper forum for
that to be litigated is in the State
courts. That is where it traditionally
has been. It is a right that exists today
in State court. If you are going to sue
a company for medical malpractice, a
doctor or hospital for medical mal-
practice, you will continue to do it in
State courts as is the current situa-
tion.

I want to make sure we get some-
thing that can become law. If we enact
a bill the President will not sign, we
have not given the patients in this
country one single benefit. We have
given them perhaps a good political ar-
gument, but we have not created any
legal rights for them to enforce when
they need medical help and assurances
their rights will be protected. There-
fore, what I am trying to do in offering
this, along with my two colleagues, is
to try to create something that can ac-
tually become law.

I tell you, I would not lose sleep if
the Kennedy-McCain-Edwards bill
passed. My concern is not that. My
concern is that it cannot become law.
Therefore, as legislators, we want to
enact something that can actually be-
come law. We have offered a com-
promise which I think, No. 1, even from
their perspective, could give at least 95
percent of what their legislation does
in terms of protecting patients. But it
gives 100 percent more of what theirs
would do if theirs cannot be signed into
law. That is just a bottom line as far as
being pragmatic and as practical as I
possibly can be, to say look, this is
something that can become law. I
think it can pass, and I think it will be
signed into law if it reaches the Presi-
dent’s desk. The opposite is true for
their version which the President has
said time and time again he will not
sign.

We can argue whether that is a good
decision on his part or not. I am sure
they think it is the right decision; oth-
ers would disagree with it strongly. I
think we have offered something that
can become law that does address the
concerns that have been articulated in
the Senate and in the other body for a
long period of time. It is time to reach
an agreement that can actually become
the law of this land.

I yield any time I may have remain-
ing.

Mr. FRIST. Madam President, I un-
derstand we have 7 minutes on our
side.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. FRIST. I yield to the Senator
from Vermont.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Madam President, I
join my colleagues in explaining and
hopefully alleviating the concerns of
Members with respect to the question
of malpractice and lawsuits.
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I am probably the only one who was
here back when ERISA was written.
ERISA was dealing, not with these
kind of parties but with pensions. But
it was realized that employers need a
common place to go to make sure,
when they have their pension plan,
there is just one jurisdiction that can
take care of the complications and
legal aspects. The decision there was to
make it the Federal court to have ex-
clusive jurisdiction.

We are still involved, in this case,
with employers. Again, it is a different
issue from pensions, but it is a very im-
portant one for employers. From World
War II on, because of some special pro-
visions for getting advantages to busi-
nesses being able to provide health in-
surance which would be nontaxable, it
has been quite advantageous for em-
ployers to provide health care. We do
not want to disturb that.

In order to not disturb that, we
should follow what happened in the
pension area, and that is to make sure
there is uniformity of decisions across
this country when we get involved with
whether or not an employer would be
found liable under the circumstances.
We want to distinguish that from the
malpractice suits with which we are in-
volved most of the time.

I guess people get to thinking, as we
talk here, that we are talking about
the malpractice situation.

The malpractice suits because of doc-
tors performing improper care, or
nurses, or even the overall operation
by not giving the proper medical care
is one situation. That goes to State
courts. If one is only talking reserving
for the Federal courts as to whether or
not there really was a decisionmaker
who was properly put in place, or other
operations totally outside of the deliv-
ery of health care, it is a very small
and narrow area where you are limited
to Federal courts. That is because you
have to have uniformity. That is be-
cause, if an employer has a business all
across this Nation, the employer
doesn’t have to worry about 50 dif-
ferent jurisdictions as far as where the
law applies.

The same is true for pension plans.
One Federal rule should apply in those
very rare situations where there is a
dispute over how much control there is
and whether the business had control
over the operation of the medical side.

I want to make sure it is clear. For
the ordinary case where there is a
problem of care, all of those will go to
State courts. All we are talking about
is this very limited area where the ju-
risdiction will be in the Federal court
only.

I want to straighten that out because
I think people are concerned about not
being able to go through the court in
their hometown where the doctor is
practicing. That is absurd. I think it is
important we understand that.

The best way to make sure we have
good care is to make sure we have a
clear idea of where these laws are going
and how they are handled in the court
system.
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There is really little difference in our
bills, if any. I don’t understand what
the arguments are with respect to the
malpractice situation, as our plan and
their plan are very similar in that re-
gard.

I yield the floor.

The PRESIDING OFFICER (Mr. NEL-
SON of Nebraska). The Senator from
Tennessee.

Mr. FRIST. Mr. President, I thank
Senator BREAUX and Senator JEFFORDS
for their outstanding participation in
putting together the Frist-Breaux-Jef-
fords Bipartisan Patients’ Bill of
Rights of 2001. This is a bill that we
have jointly worked on aggressively
over the last several years. It is a bill
that we regard as a balanced approach
to this whole issue of patient protec-
tions—making sure that patients get
the care when they need it, fixing the
system itself, and making sure the pro-
tections of the rights are there, but
also making sure it is done in a pro-
spective way; and then, if the system
fails, or if it breaks down, providing ap-
propriate access to legal remedies that
make the patient whole.

That is our approach. It is a balanced
approach. I believe that is why it has
been endorsed by the President of the
United States. It meets the principles
that he has set forth.

Many times, as it has been discussed,
someone will ask: Well, did any other
provider groups or physician groups
support the Frist-Breaux-Jeffords bill?
The answer is yes.

I list the following organizations so
people will know that we have listened
to the consumers and to the patients as
well as the providers: American College
of Surgeons; the Society of Thoracic
Surgeons; American College of Cardi-
ology; American Society of Anesthe-
siologists; American Society for Gas-
trointestinal Endoscopy; American So-
ciety of Clinical Pathologists; Amer-
ican Academy of Dermatology Associa-
tion; American Association of
Orthopaedic Surgeons; American Asso-
ciation of Neurological Surgeons;
American Urological Association, Inc.;
American Association Clinical Pa-
thologists; American College of Emer-
gency Physicians; American Society of
Cataract and Refractive Surgery; and
the American Physical Therapy Asso-
ciation.

I point that out only because people
will say these are the groups that sup-
port each of our bills.

I think that is very important. These
are the groups to which we have been
able to explain our bill. They have en-
dorsed our particular bill. What is most
important, however, is the policy be-
neath the legislation and the rhetoric
that we often hear in this chamber.

These groups have looked at our bill,
and they agree that it is a balanced bill
that keeps the interests of the patient
first and foremost.

I, again, thank Senators JEFFORDS
and BREAUX for their tremendous work
and for the work of their staffs in put-
ting together our bill as we go forth.
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I yield the floor.

The PRESIDING OFFICER. The next
block of time is controlled by the ma-
jority.

The Senator from North Carolina.

Mr. EDWARDS. Thank you,
President.

Mr. President, I thank the Senator
from Tennessee, and the Senators from
Louisiana and Vermont for their re-
marks and for their work on this issue.

I did not hear all of the groups that
the Senator from Tennessee just read,
but the majority of those groups also
support our bill.

The bottom line is there is a handful
of groups that support both bills. Then
there are over 600 consumer groups and
medical groups, including the Amer-
ican Medical Association, that support
our bill. There is a reason for that,
which I will discuss in a few minutes.

From the start to the finish of these
two bills that were analyzed side by
side, there are significant differences
throughout the bills. In every bplace
there is a difference. In every single
place their bill sides with the HMOs
and our bill sides with the patient and
doctors.

That is the reason all of these con-
sumer groups, all of these health care
groups, and the AMA support our bill
and do not support their bill.

It is not an accident. These are peo-
ple who have been fighting for patient
protection and putting health care de-
cisions in the hands of doctors and pa-
tients for many years. They believe
deeply in this issue. They have looked
at these two bills side by side. They un-
derstand that there is significant and
important differences that aren’t ab-
stract. There are differences that affect
the lives of thousands and thousands of
families and patients all over the coun-
try.

Mr. KENNEDY. Mr. President, will
the Senator yield on that point?

Mr. EDWARDS. Yes. I will.

Mr. KENNEDY. Mr. President, we
were just talking about one such pro-
tection that I think is of concern to
families all over this country; that is,
the clinical trials.

As I understand it, just to repeat, our
bill has the right to participate in clin-
ical trials without discrimination. The
patient may not be denied the right to
participate in an approved clinical
trial if they or their physician can
show that they can be appropriate par-
ticipants in that trial. We have the
right to coverage for routine costs as-
sociated with clinical trials, and we
have the right to participate in all fed-
erally funded or federally approved
clinical trials.

The other side delays the immediate
coverage for routine costs with clinical
trials, and the bill has a lengthy nego-
tiated rulemaking process to establish
standards for the routine costs that
may be covered—a process that may
well result in an effective date for in-
surers as late as January 2007, which
adds a 6-year delay.

The current Medicare benefit was
carefully crafted and fully vetted

Mr.
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through the Federal rulemaking. In ad-
dition, the Institute of Medicine has
also released a comprehensive study by
experts in the field recommending
Medicare coverage for routine costs.

Furthermore, managed care plans
that offer the Medicare+Choice option
are already required to adhere to the
current definition of routine costs. Ef-
fectively, we have the clinical trial and
the patients protected.

In theirs, they don’t even follow the
Medicare system, which in terms of
cost as a result clinical trials, would be
very much deferred. As I understand,
theirs does not cover the FDA-ap-
proved clinical trials. I do not under-
stand that either because it is in the
FDA where the pharmaceutical compa-
nies are working through these break-
through drugs which offer enormous
kinds of promise.

So, as the Senator knows, it is im-
portant to look at the fine print on
these issues in terms of the protec-
tions. I just think we have worked with
our good friends—and they are good
friends, Senator FRIST and Senator
BREAUX and Senator JEFFORDS—and we
want to try to find common ground to
work on this because the differences
between us are small compared to
those who do not want any bill at all.
We want to try to reduce those dif-
ferences.

It is important to note that it isn’t
just on the issues of liability, of which
the Senator from North Carolina
spoke, but that he has concern, as do I,
about the protections—whether they
provide the range of protections he
thinks the patients need.

Mr. EDWARDS. I thank the Senator
his questions and comments. He is ex-
actly right. There is a difference on the
issue of clinical trials in the two bills.
I think the Senator from Tennessee
suggested the same in his remarks. But
there are differences throughout the
bill, starting with the issue of coverage
and how you determine whether States
opt out or do not opt out of the protec-
tions in the bill. There is a difference
in the access to specialists outside the
plan. There are differences between the
two bills. There are differences, as the
Senator just pointed out, in access to
clinical trials, and as the Senator from
Tennessee pointed out a few moments
ago.

There are differences in the inde-
pendent review process. We specifically
say that neither the HMO nor the pa-
tient can have any control over the
body that picks the reviewing panel or
the reviewing panel.

Mr. BREAUX. Will the Senator yield
for a question?

Mr. EDWARDS. I will, yes.

Mr. BREAUX. I am trying to under-
stand the differences between our two
bills on that particular point. We both
say the external review panel should be
independent. I think we say that the
HMO has to contract with these exter-
nal review people. I think you have
been saying they have to have a con-
tract with an HMO to do the same
thing. So what is the difference?
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Mr. EDWARDS. Reclaiming my time,
the difference is, we have specific lan-
guage in our bill that says neither the
HMO nor the patient can have any re-
lationship or any control over who is
the group who picks the reviewing
panel, No. 1, or the reviewing panel
itself. Their bill is silent on that spe-
cific issue.

Mr. BREAUX. Will the Senator yield
further?

Mr. EDWARDS. If I could continue,
this may be an issue on which, working
together, we may be able to resolve our
differences. There has been some dis-
cussion—

Mr. BREAUX. Will the Senator yield
for a question?

Mr. EDWARDS. If I could finish, then
I will be happy to yield. There was a
discussion yesterday in this Senate
Chamber about the issue of employer
liability. The Senator from Tennessee
suggested, a few minutes ago, he
thought the intent of both bills was to
protect employers from liability. I
agree with that. I know that is the in-
tent of our bill. And I know, from my
discussions with the Senator from Ten-
nessee, that is the intent of his bill. We
have gone about it in different ways.

We believe our bill in fact protects
employers. We believe our bill is to-
tally consistent with the President’s
principles, to which the Senator from
Tennessee made reference earlier. The
President, in his principles, specifically
said employers should not be subject to
lawsuits—I don’t have the language in
front of me, so I am paraphrasing—un-
less they actively engage in making
medical decisions.

That is exactly what we intend our
bill to do and we believe our bill does;
that employers are protected from law-
suits unless they in fact make medical
decisions.

Having said that, this is another
issue on which I think we should con-
tinue our discussion because, particu-
larly given the fact that both sides
want to protect employers from liabil-
ity and want to protect employers from
lawsuits, if there is a better and more
effective way to do that, which is also
fair to patients, we should explore
that. I think that is worthy of further
discussion as we go forward.

Mr. BREAUX. Will the Senator yield
for a question?

Mr. EDWARDS. Yes, I will yield.

Mr. BREAUX. Back on the point, I
am glad we are having this discussion
on trying to narrow the differences.

Back to the external review panel, we
both agree, if it goes to an external re-
view panel for a decision of whether
something is medically necessary or
not, that the people making that deci-
sion on this external review panel
should be independent of the HMO. But
my understanding of the Senator’s bill
is that the HMO would enter into a
contract with these independent re-
viewers in order to have them review
the decision.

My question is, Who selects with
whom the HMO is going to contract? Is
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it that the HMO has to enter into a
contract to pay the external review
people, and they have to enter into a
contract with somebody? Who picks
the somebody?

Mr. EDWARDS. That is a fair ques-
tion. Let me respond to the Senator’s
question, and then I want to go back to
talking about the bill specifically.

What our intention is in our bill is to
provide an objective third party who
chooses who the group is, who con-
tracts and actually selects the review
panel, and then chooses the review
panel.

The Senator will recall, in previous
bills that have been talked about and
debated in this Senate Chamber, that
has been one of the mechanisms used
so that you do not have the HMO actu-
ally involved in contracting either
with the group that is choosing the re-
view panel—I think it is important to
talk about both because they are both
involved—or the review panel itself.

As a practical matter, the HMO is
not likely to be choosing the actual re-
view panel because much more likely,
in real life terms, as the Senator
knows, they would contract with a
group that would choose the review
panel.

What we want, and is the whole in-
tention of our bill—and we think this
is a very significant difference between
the bills—is we do not want the
HMOs—other than the fact that the
HMO, I think in both bills, is respon-
sible for the cost—we do not want the
HMOs being able to have control either
over the group that chooses the review
panel or over the review panel itself.

I think that is an important distinc-
tion between these two bills because
the way this process works, both bills
are structured—with the exception of
this difference that the Senator from
Louisiana and I have just discussed—
exactly the same way to avoid cases
going to court.

There has been a lot of rhetoric on
the opposing side that our bill will
stimulate and foster frivolous lawsuits.
The truth of the matter is, our bill
does exactly what their bill does to try
to avoid cases going to court.

Experience has proven, both in Cali-
fornia and in Texas, that when you use
that structure, which is that an HMO
denies treatment, an HMO denies cov-
erage, the first step is to go to an in-
ternal review within the HMO. If that
is unsuccessful, the second step is to go
to a truly independent third party re-
view. If that is unsuccessful, and if the
patient in the interim has been injured
as a result of the HMO’s behavior, then
the case can be taken to court—the
two States where that process has been
used—and I again will say the struc-
ture is the same in both bills, the dif-
ference being we prohibit the HMO’s in-
volvement in the selection of the inde-
pendent review process.

Mr. BREAUX. Will the Senator yield
for a question?

Mr. EDWARDS. If I can finish, I will
be happy to yield. In the two places
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where that system has been used be-
fore, which is in California and Texas,
very few lawsuits have been filed. They
are two of the biggest States in the
country, some would argue two of the
most litigious States in the country.
They have a system similar to ours,
and actually similar in structure to
theirs. In both cases, what has hap-
pened is that the vast majority of the
hundreds and hundreds of claims that
have been filed—an HMO denies a
claim, the claim then goes to internal-
external review—the vast majority of
those cases have been resolved by the
appeals process.

That is what we mean when we say
our bill is structured to avoid cases
going to court. In fact, in most cases it
is in the best interests of the patient to
get the care and to get it as quickly as
possible. That is the reason for the in-
ternal review process. That is the rea-
son for the external review process.
That is the process we used in our bill.
It is the process they used in their bill.

Unfortunately, in some cases, if an
HMO arbitrarily or intentionally de-
nies care to a patient—and we have all
heard the stories in this Chamber—
when that occurs, in some cases a child
or a family or a patient can be injured
as a result.

If that occurs, then that child or
family can take their case to court.
That is what has been done in Texas.
That is what has been done in Cali-
fornia. What we have found is what
common sense would tell us, which is
that the system works.

Mr. BREAUX. Will the Senator yield?

Mr. EDWARDS. I will.

Mr. BREAUX. I am trying to nail
down this point on the independent re-
view. I am trying to do this one point
at a time because we have so many
points out there. It is my under-
standing both our bills have the HMO
paying for the independent reviewers.
Both of them enter into a contract
with people who are going to have an
independent review. Therefore, in a
sense, in both bills the independent re-
viewer really works for the HMO in the
sense that the HMO is going to enter
into a contract for their services. The
HMO will have to pay for those serv-
ices. Both bills require that.

Mr. EDWARDS. That is correct.

Mr. BREAUX. The issue is, this
should not be an insurmountable task
for us to reach agreement on how we
select the people who are going to do
it. Somebody has to make the selec-
tion. I don’t know that you have an-
other creature out there who goes out
into the world and says: Pick reviewer
A versus reviewer B. Somebody has to
pick who the independent reviewers
are. In both bills the HMO pays for
them. It is just a question on how they
are selected. Our bill says they should
be independent reviewers, and I think
there are a lot of companies that do
that type of work. The Senator from
North Carolina probably knows it far
better than I in his practice of law. But
there are groups which are totally
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independent that offer their services to
do this.

Isn’t there a way that the two bills
can reach agreement on how we select
the independent reviewers? The HMOs
in both bills are going to pay for the
services. It is just a question of how we
select them. I want them to be as inde-
pendent as they possibly can.

Mr. EDWARDS. I appreciate the com-
ments of the Senator from Louisiana.
First of all, he made reference to a
creature selecting who the review
panel is going to be. We don’t want
that creature to be the HMO.

Looking specifically at the language
of our bill, I am looking at page 54 of
the bill, it reads:

No such selection process under the proce-
dures implemented by the appropriate Sec-
retary may give either the patient or the
plan or issuer any ability to determine or in-
fluence the selection of a qualified external
review entity. . . .

I have a question for the Senator. My
question is, This language specifically
prohibits anybody involved in the proc-
ess from determining or influencing
the selection of a qualified external re-
view entity; would the Senator agree
to this language?

Mr. BREAUX. Let me answer that
with a question.

Mr. EDWARDS. Will the Senator
agree to this language?

Mr. BREAUX. Let me answer it with
a question. Does that language prohibit
the HMO from paying the salaries of
the independent reviewers? Is that not
influencing the independent reviewers?
If the HMO, under your bill, pays for
the services of the independent review-
ers, is that not influence over their de-
cision?

Mr. EDWARDS. I just read the Sen-
ator exactly what the language says.

Mr. BREAUX. I appreciate that. But
it says you can’t influence the inde-
pendent reviewer. Under your bill, the
HMOs are paying the salaries for the
services of the reviewer. Is that not in-
fluence?

Mr. EDWARDS. My question to the
Senator is, If you say you agree with us
conceptually about this, and we have
specifically said that no such selection
process implemented by the appro-
priate Secretary may give either the
patient or the plan or issuer any abil-
ity to determine or influence the selec-
tion of a qualified external review enti-
ty, would you agree to that language?

Mr. BREAUX. I agree with the prin-
ciple, but who makes the selection?
That is why I used the word ‘‘crea-
ture.” What entity picks the group the
HMO has to contract with?

Mr. EDWARDS. The Secretary sets
up a process by which the selection of
the independent review panel is done
and by which the selection of those
people who are eligible for the inde-
pendent review panel is done. The Sec-
retary is responsible for doing that.

My point to the Senator is, his bill
doesn’t say this. By the way, neither
the HMO nor the doctor nor the patient
can play any role in that process. If the
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Senator agrees with us on that con-
cept, would he agree with the language
I just read to him?

Mr. BREAUX. I think we may be
close to reaching agreement. If we
can’t solve this problem, we might as
well shut down this place; we will
never solve any problem. This is a
small problem in comparison with
other issues we are going to be faced
with in conference.

Let me ask if the Senator suggests
that HHS or the Federal Government
has an approved list of independent ar-
bitrators.

Mr. EDWARDS. It is actually the
Labor Secretary.

Mr. BREAUX. The Labor Secretary
would have an approved list of inde-
pendent reviewers and they would pub-
lish that approved list and allow that
there be an approved list of inde-
pendent reviewers that the Secretary
of Labor would designate as being inde-
pendent review people or organizations
that do that type work. And then
somebody has to pick from among that
list. They may have 20 different groups
that do that on the list. Then some-
body has to enter into a contract with
one of those.

In both of our bills, it is the HMO
that has to enter into the contract. Is
it inappropriate to allow the HMO to
pick from a selected approved list by
the DOL?

Mr. EDWARDS. Reclaiming my time,
first of all, I thank the Senator for this
discussion. I hope we will be able to
continue to talk about this. My con-
cern is that we specifically say and des-
ignate that the Secretary of Labor
shall set up a process by which these
people are identified. That process is
required by law to not allow any of the
people involved in the process, which is
only fair, to have any control or any
influence over who ends up on the
panel. We don’t set up a specific proc-
ess. We give the Secretary of Labor the
responsibility for doing that.

My point, in response to the Sen-
ator’s question—then I will go back to
the other issues I need to talk about—
is that we deal with this issue. He
doesn’t.

I think it is critically important—I
am happy to continue working with
the Senator—that when you have an
independent review, when you have a
second appeal after the HMO internally
has denied the claim, that whoever is
conducting that review and whoever is
on that panel not have any connection
with the patient, with the doctor, or,
probably most importantly, with the
HMO. That is the only way we are
going to get a fair and impartial review
panel.

Mr. BREAUX. Will the Senator yield
for a final question?

Mr. EDWARDS. Yes, I will.

Mr. BREAUX. I am trying to resolve
this point. It is not irresolvable. You
suggest that the Department of Labor
comes up with an approved list of inde-
pendent external review people. It
could be several groups or several indi-
viduals who would be in a selected
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group of independent reviewers. When
that is done, the next step is that
somebody has to pick the one for this
particular case that is at issue. It is ei-
ther going to be the HMO that has to
enter into the contract or the Depart-
ment of Labor that is going to have to
select the one that is going to be used
in every one of these procedures.

It seems to me at that point, if the
DOL has selected a group of impartial
reviewers, that there is nothing wrong
with having the HMO pick one of them
to enter into a contract with because it
is from an approved list and it has to
come from that approved list. Is that
bad?

Mr. EDWARDS. Reclaiming my time,
responding specifically to the Sen-
ator’s question, what we actually do—
I hate to have to keep repeating this—
we deal with this issue. You don’t.
What we do in this bill is we give the
Secretary of Labor responsibility for
setting up the process. We don’t say to
the Secretary of Labor: You identify
this group of reviewers or these people
who are eligible for the review panel.
Instead, what we do is give the Sec-
retary of Labor responsibility for set-
ting up the process. But in setting up
the process, the Secretary is required
to not allow any of the people involved
to be able to influence who is on the
panel and who is involved.

I appreciate very much the Senator’s
questions. I hope we can continue to
talk about this. It sounds to me as if he
is genuinely concerned and interested
in trying to resolve the issue. We ap-
preciate that, but at this moment we
don’t have a specific solution to this
issue, and we are happy to continue to
talk about it. But we believe very
strongly—it is the reason we address it
in the bill—that the HMO and the peo-
ple involved should have no role; in-
stead, we should have an impartial
process. Just like you want an impar-
tial jury, you have an impartial review
process.

Now, Mr. President, if I can go back
to the overall issue of the bill, and then
I want to talk about a particular pa-
tient. First, we do want to make it
clear to the American people who are
listening to this debate that there is a
lot of media coverage that suggests
that accountability, or taking HMOs to
court, is the only major difference be-
tween the bills. There are major dif-
ferences from start to finish—on cov-
erage, on access to specialists outside
the plan, on access to clinical trials, as
the Senator from Massachusetts sug-
gested a few minutes ago, and on a
truly independent review so the deci-
sion of the HMO can be reversed, as the
Senator from Louisiana and I dis-
cussed.

Finally, the issue of accountability.
There are two goals in our legislation,
and we believe they are met. One is to
provide real and meaningful patient
protection—to put the law on the side
of patients and doctors so that the
health care decisions are being made
by the families affected by them and by
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the people who have the training and
experience to make them—the health
care providers—and not by some bu-
reaucrat sitting behind a desk working
for an insurance company.

Second is to treat HMOs as everyone
else. The problem is that some people
would suggest that we should help
maintain the existing privileged status
of HMOs. HMOs are virtually the only
entity in America that cannot be held
accountable. Their decisions can’t be
reversed; they can’t be appealed; and
they can’t be taken to court. When
they deny coverage, the families are
stuck with what they did. We want to
simply treat HMOs as every individual
American, every small business, every
large business; they should be treated
the same.

If my colleagues think differently
about that, and if they believe HMOs
are privileged citizens and they ought
to be able to maintain some of the
privileged status they have today, they
will have to make their case. I believe
the American people believe that
HMOs should be treated just like the
rest of us.

I said earlier that these debates are
not abstract and academic; they are
real. They affect people’s lives. I want
to tell the story today about a young
man named Gary Wemlinger and his
wife Jerrie who live in my State, in
Kernsville, NC. Gary, unfortunately,
was diagnosed with kidney cancer some
time ago. Specialists at Duke Univer-
sity Cancer Center have told Gary that
surgery, radiation, and chemotherapy
will not help him. In other words, his
life cannot be saved by those treat-
ments.

In this photograph are Gary and his
wife and his five beautiful children.
What they have told him is the only
chance he has for recovery and to be
able to spend more time with his fam-
ily is to have a procedure called a stem
cell transplant.

Now, what we know medically is that
stem cell transplants have saved many
lives across this country of patients
with cancer. But because this is a fair-
ly new treatment, and particularly for
Gary’s particular kind of cancer, the
insurance company has said that it is
experimental and, therefore, they
won’t pay for it. They have refused spe-
cifically to pay for it.

As you would expect, the people
around Gary—his family, friends,
neighbors, people in the community—
have pitched in and they are working
very hard to try to raise the money for
Gary to have this stem cell transplant
that he so desperately needs. They are
having a very hard time coming up
with the amount of money that it
would cost. This is a perfect example of
the effect that the McCain-Edwards-
Kennedy bill can have.

Under our bill, when Gary needs this
stem cell transplant—and his medical
doctors at Duke University Cancer
Center believe he does—the insurance
company not only would be required to
give him more serious consideration
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initially, but once the decision was
made not to pay for the care, he would
have the right to go to a truly inde-
pendent medical review board to get
that decision reversed. That medical
review board, made up of doctors,
would consider, among other things,
the recommendations of the cancer
specialist at Duke University Medical
Center who would tell them that the
only way Gary’s life would be saved is
through this stem cell transplant. Oth-
erwise, these other traditional thera-
pies—radiation, chemotherapy, and
other surgeries—will not save his life.

This is a perfect example of a man
and his family who would be dramati-
cally affected if the law were on his
side, on his family’s side, instead of
being on the side of the big HMOs.

We can talk about this a lot. There
was a quote today in one of the news-
paper stories—which we will make ref-
erence to later as the debate goes on—
from the HMO lobbying group saying
that they are prepared to spend what-
ever is necessary to stop the legislation
from passing. They have already spent
many millions of dollars and they will
continue to spend millions of dollars,
and they have been doing it for years.
They want to keep their privileged sta-
tus.

I will tell you who is not spending
millions of dollars in this debate. Gary
and his family are not spending mil-
lions of dollars. They have only us to
count on—the people who are in this
body and the people down the street on
Pennsylvania Avenue. That is who
they are counting on, the people they
sent to represent them in Washington,
DC. You won’t see a television ad about
this family. You won’t see this family
spending millions of dollars. Instead,
you will see their friends and neighbors
and members of their community try-
ing desperately to raise the money that
the HMO won’t provide.

The point is there are clear lines in
this debate. While we want very much
to work with our colleagues to find a
bill that can pass the Senate, pass the
House, and will be signed by the Presi-
dent ultimately, we have to make a de-
cision. We have to make a decision
about whether we stand with the big
HMOs or whether we stand with pa-
tients such as Gary and their families.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. EDWARDS. Thank you,
President.

Mr. FRIST. Mr. President, I under-
stand that the next 30 minutes is under
our control.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. FRIST. I yield to the Senator
from Pennsylvania—he understands
the situation. The Senator from Wis-
consin needs how much time?

Mr. FEINGOLD. About 6 minutes.

Mr. FRIST. Would the Senator yield
to the Senator from Wisconsin?

Mr. SANTORUM. If the Senator will
yield, I will withhold our half hour and
have his time come out of the next half
hour on the Democratic side.

Mr.
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Mr. FRIST. Mr. President, I ask
unanimous consent that the time of
the Senator from Wisconsin be taken
from the next 30 minutes after the 30
minutes on our side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I cer-
tainly thank the Senator from Ten-
nessee and the Senator from Pennsyl-
vania for the courtesy in allowing me
to speak at this point.

Mr. President, I rise today to speak
about the importance of passing a
meaningful Patients’ Bill of Rights
that will provide patients access to the
health care that they need. A real Pa-
tients’ Bill of Rights is absolutely vital
to protecting the quality of health care
for all Americans.

I would like to make my colleagues
aware of what I have been hearing from
Wisconsinites about the importance of
protecting patients’ rights. At my lis-
tening sessions across Wisconsin, I
often hear about the grim reality that
the American health care system is no
longer controlled by those who best un-
derstand how to treat patients—our
physicians.

Instead, managed care companies,
primarily HMOs but also other health
insurance providers, have become so in-
volved in the business of health care
that they control nearly every aspect
of health care including where care is
provided, and by whom. Of greatest
concern to me is that these managed
care organizations can decide whether
that health care can be provided at
all—they make the key medical deci-
sions.

In other words, regardless of whether
that care is determined to be medically
necessary by the physician who is
treating you, managed care adminis-
trators can override your doctor’s med-
ical decisions and refuse to cover the
care that you need.

How does this happen? Well, managed
care companies control costs by lim-
iting supply—screening of the health
care providers its enrollees are per-
mitted to see, requiring patients to go
through insurance company gate-
keepers prior to seeing a specialist,
tracking physician proactive patterns
to ensure that doctors are complying
with HMO’s cost-control efforts.

Some HMOs go so far as to impose a
gag-rule on doctors, prohibiting physi-
cians in their system from discussing
treatment options that the HMO ad-
ministrators deem too expensive.

I want to highlight two aspects of
this legislation that are important ex-
amples of the need to ensure access to
vital medical treatment—access to
live-saving prescription drugs and clin-
ical trials.

Perhaps nowhere has there been more
advancement in medical technology
than in prescription drugs. They pro-
vide patients with cures to life-threat-
ening diseases, and are vital to restor-
ing a patient back to health.

Unfortunately, some HMOs limit the
type and amount of medications to cut
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down on their cost. While I understand
that these costs lead to savings in our
health care system, we must ensure
that patients can get the drugs if they
truly need them.

I commend Senators McCAIN,
EDWARDS, and KENNEDY for reaching a
middle ground in the tug of war be-
tween cost control and access. Con-
gress must pass legislation that en-
sures that physicians and pharmacists
participate in the decision making
process of who has access to prescrip-
tion drugs. Congress must not forget in
this debate that this input is vital for
those with allergies to a given medi-
cine. We must remember that we are
considering a lifesaving measure for
those who have found ineffective the
prescription drugs that the health plan
authorizes.

Another vital provision of this legis-
lation is that it protects the rights of
patients who want to participate in
lifesaving clinical trials. The McCain-
Edwards-Kennedy bill would ensure
that routine health care costs associ-
ated with participation in clinical
trials would provide all patients with
reasonable access that could poten-
tially save their lives.

Health insurance and managed care
plans must encourage good science and
help define quality care by reimbursing
routine patient care costs for those
with life threatening diseases who wish
to participate in approved clinical
trials.

Right now only 3 percent of adult
cancer patients are enrolled in clinical
trials and lack of insurance reimburse-
ment is often a major obstacle to their
participation. We must remedy this
problem, and under the McCain-
Edwards-Kennedy bill, Congress can do
just that.

These patient protections ought to be
part of the deal when you enroll in
health insurance. These are pretty
basic concerns, Mr. President, concerns
that I think may get lost in all the po-
litical rhetoric.

When we speak about protecting pa-
tients’ rights, I want to be clear that
we are talking about how to make sure
that corporate cost-control concerns
don’t result in people being denied the
care that they need.

What we need is some thoughtful,
reasoned debate and deliberation of the
proposals, not stonewalling and stale-
mates. I hope that we can work to-
gether to craft bipartisan legislation
that makes the difference in the lives
of patients across America.

Mr. President, I again thank the Sen-
ators from Tennessee and Pennsylvania
for their courtesy, and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. Mr. President, I want to
comment for 1 minute on a statement
made earlier on clinical trials to clar-
ify it for people who are following the
debate. We are going to have the oppor-
tunity to debate hopefully each of
these patient protections to refine and
improve them. Both the Frist-Breaux-
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Jeffords and the Edwards bill have clin-
ical trials addressed as a patient pro-
tection, as a right of a patient to have
access to clinical trials if they are in
employer-sponsored health care.

We do have to be very careful about
coverage of clinical trials. What we
started with was trying to figure out
how many clinical trials are going on
today.

Under the Frist-Breaux-Jeffords bill,
we include coverage by the Veterans’
Administration clinical trials, all the
clinical trials in the National Insti-
tutes of Health, and Department of De-
fense clinical trials. The issue is on the
FDA, and the FDA obviously does won-
derful clinical trials.

One concern we need to address is
how many clinical trials is the FDA
doing. I was going to ask the Senator
from North Carolina earlier how many
clinical trials are there in the FDA.
Since we are taking people’s money to
pay for it, we need to know how much
it is going to cost.

It is unclear at this juncture, and we
need to work together to see how many
there are. In fact, we do not know
today how many FDA clinical trials
are being conducted as part of FDA
protocol.

We know the Center for Drug Evalua-
tion, at the end of calendar year 2000,
had 11,838. The Center for Biologics
Evaluation and Research has 2,869. The
Center for Devices and Radiological
Health has 1,084. We know there may
be some 16,000 clinical trials. Until we
understand how many clinical trials,
because these clinical trials cost, there
is an incremental cost to these clinical
trials, before we pass a law and say
let’s cover everything, since we all
know adding incremental costs ulti-
mately translates down to the unin-
sured, we need to know what these
costs are.

Until we get a better feel—and I have
been working for a long time trying to
find out. I know NIH has 4,200 clinical
trials extramurally and intramurally;
1,800 are cancer-related trials. The De-
partment of Defense—we are looking at
the number of clinical trials. The VA
has 162 clinical trials, 30 of which are
with partners; and 729 extramural VA-
funded clinical trials, for a total of
about 891.

I do not know how many FDA clin-
ical trials are out there or what the
cost actually is. We need to look at
that sometime in the debate.

I understand we have 30 minutes on
our side, and I yield to the Senator
from Pennsylvania for such time as
needed.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, I
thank the Senator from Tennessee. 1
thank him in particular for his excel-
lent work in this area. He is a great
leader and obviously an authority,
somebody who understands the issue
better than any of us in this Chamber.
I appreciate his willingness to be fully
engaged and participate in crafting a
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bill that will solve the problems of the
health care system today and, frankly,
a bill that will be signed by this Presi-
dent and enacted into law.

That is the balancing act which peo-
ple need to come to this Chamber and
pay attention to.

To start, No. 1, I am certainly for a
Patients’ Bill of Rights, and I have
worked for the past couple of years as
a member of the health care task force
on our side of the aisle to craft a Pa-
tients’ Bill of Rights. I feel very
strongly there are protections that
need to be placed into Federal law for
those people who are covered by plans
that are regulated by the Federal Gov-
ernment. They do not currently have
patient protections.

When I first got into this now over 3
years ago, the state of play in health
care was a little different than it is
today. We had some issues that were
hot-button issues. Maybe 4, 5 years
ago, the issue of gag clauses was a big
deal. I think everyone now pretty
much agrees—even though there is lan-
guage in the bills that outlaws them—
they are gone; they are not around
anymore. Most States, 5 years ago, had
not really taken this issue up and got-
ten involved in the area of patient pro-
tections. Since that time, every State
in the country has at least debated,
and almost all of them have passed,
some form of patient protection to
cover regulated and sponsored plans of
the State. We have a little different
state of play with respect to the land-
scape of who is and who is not pro-
tected.

Clearly, now the only participants in
health insurance in this country who
are not protected with any patient pro-
tections are those who come under the
ERISA plan, or federally sponsored
plans. All the others have some sort of
State regulation to take care of their
concerns because they are State-regu-
lated products; they are products ap-
proved and authorized by the State and
State insurance commissioners, Gov-
ernors, and on down.

When it comes to the Federal plans,
we need to look at and I am strongly in
favor of inserting some patient protec-
tions for these federally sponsored
plans, called ERISA plans. It is over 100
million people. It is not a small
amount of people. That is from where
we need to start.

The second thing we need to look at
is the differences where we began to
take this up 3, 4, 5 years ago and where
we are today. A few years ago we
thought we had health inflation under
control. We were looking at rates of
growth in health care costs that were
slightly above the rate of inflation. As
a result of some of the dynamics in the
private health care system, we were
settling down, and it looked like we
had reined in costs in health care. We
were being rather ambitious about how
we can provide patient protections and
not worried about the impact of costs
on the system.

That is a little different today.
Today we are looking at double-digit
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increases in health care premiums. I
was with an employer yesterday who
told me his health insurance premiums
over the past 2 years have gone up 42
percent. That, according to some other
friends of mine with whom I have
talked in Pennsylvania, is not unusual.
Health care costs are skyrocketing
again.

The question is, What do we do here
that impacts this system? I always say
with respect to anything we do in
Washington, DC, first and foremost, is
do no harm. We want to do good things.
We want to make sure the state of play
in America with respect to getting
health insurance and good quality
health insurance is always to enhance
that ability, not detract from it.

One of the major concerns I have
with the legislation before us today is
what it will do to increasing costs of
health insurance. At a time when we
have 44 million uninsured, I believe
that is the No. 1 problem in health in-
surance in America. We can talk about
one bill covering 56 million people and
one bill covering 170 million people and
one covering 180 million people. None
of them covers the 44 million people
who do not have insurance.

If we want to look at what the real
problem is in America, it is the 44 mil-
lion people who do not have any health
insurance. There is not one thing in
this bill that helps any of those people.

The Congressional Budget Office and
others looked at this and determined
this legislation will take the 44 million
people and turn it into over 45 million
people. All it will do is add to their
ranks. If misery loves company, this
bill helps because it will add to the
misery. It will take 44 million people
and make them 45 million people with
the increased costs in this bill. I would
argue, given the employer liability pro-
visions in this bill, that 45 million is
just the beginning of the increase in
uninsured. We may very well go from
44 million to 45 million if the employer
provisions pass. I don’t think these
provisions will be signed into law be-
cause, thankfully, the President said
he would veto the bill.

If for some reason the employer li-
ability provision passes, it will open
the avenue for lawyers to get in there
and sue employers that provide insur-
ance to their employees. No good deed
goes unpunished, as they say, so we
have employers who go out and provide
insurance to their employees, and we
would punish employers for doing that
if we in the Senate allow them to be
sued simply for providing insurance for
their employees. To me, that is not
just going to increase the uninsured, as
some say who have studied the bill,
from 44 million to 45 million, but from
45 to 88 or 120 or whatever the case may
be. We will have massive uninsured.
Employers will be crazy, if they are in
the business of making, say, podiums,
to allow themselves to be sued by law-
yers because they provide health insur-
ance to employees.

This is a very serious issue, the issue
of access. I hope, and I believe, there
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will be amendments offered over the
next week or two—however long we are
on the bill—that will do something
about access to insurance. If we walk
out of this Chamber with our arms
raised, saying we have helped patients,
and we have done nothing but add to
the ranks of the uninsured, it is a hol-
low victory; we have done nothing for
the No. 1 problem in health care, not
just to the 44 million who do not have
insurance, but to all the people who do
have insurance and have to pay higher
insurance premiums to pay for the 44
million people who end up at the hos-
pital because they don’t have insurance
and don’t get the primary care that
they should at the appropriate time.

Currently, we take care of hospitals
that provide uncompensated care for
those without insurance coverage. In
my major cities—Philadelphia, Pitts-
burgh, Harrisburg—hospitals are finan-
cially strapped because of the high
number of people who come through
the door who don’t have insurance and
have to be taken care of, and are will-
ingly taken care of by the nonprofit
hospitals. Again, it is uncompensated.
What do they do? They lose money.
They cannot pass it all over to the in-
surance because the insurance will not
pay for it. This is a huge problem.
There is nothing in this bill that takes
care of this problem except, as I said
before, if misery loves company, we
add more to the uninsured as a result
of this bill. That is not solving the fun-
damental problem in health insurance.

When we offer amendments, I hope
we can get bipartisan support for some
tax provisions that will increase the
number of insured in this country, that
will deal with the No. 1 problem facing
America in the area of health insur-
ance. That is, frankly, the almost em-
barrassing situation of having that
many people on the uninsured lists.

We have a lot of other issues with
which I believe we need to deal. One of
the things I am hopeful we will offer is
an expansion of medical savings ac-
counts. It is a pilot program right now.
I would love to see that program ex-
panded to give real choice to people in
the private health insurance system, to
give them the opportunity to manage
their own health insurance needs, to be
able to provide for themselves and
their family, and do so in a way that
they have maximum choice, maximum
flexibility. That should be included.
Giving people choices, giving people
coverage, giving people flexibility—
these should be the hallmarks of this
discussion, not driving up costs and in-
creasing the uninsured and having law-
yers replace doctors as decisionmakers,
No. 1; and, No. 2, these lawyers’ fees si-
phon a tremendous amount of money
out of the health care system.

There are scarce resources, and this
bill is overloaded with rights to sue not
just HMOs—we can debate that. I am
willing to discuss what we can do as far
as suing HMOs. However, I am not will-
ing to discuss, to be very honest, allow-
ing employers to be sued. What are the
consequences of employer liability?
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Any employer should think about it.
Would you allow your business, for
which you sweated hard and perhaps
built as a family business, or a big cor-
poration, would you allow your cor-
poration to be liable to suit simply be-
cause you provided a health benefit to
your employees that has nothing to do
with your business? If you did, my
guess is, if you were a big corporate
CEO, you would be fired. No share-
holder in their right mind would want
their company, their investment, to be
wiped out by a group of employees who
were unhappy with the health care cov-
erage the employer provided. That is
not their business. Their business is
making podiums or printing paper or
generating electricity. It is not pro-
viding health care to their employees.
So it is one thing to be sued for the
products you make or the services you
provide. That comes with the business.
But you shouldn’t be liable for suit for
benefits you provide to your employ-
ees. If you are liable for suit, you sim-
ply must get out of the business of pro-
viding health insurance to your em-
ployees. The impact on the number of
uninsured in this country will be pro-
found.

I will shortly yield to the Senator
from Arkansas, and I am interested to
hear what he says. The No. 1 thing to
understand in dealing with this issue
is, first, do no harm. If we look at the
greatest problem in the health care
system, it is the number of uninsured
in America. And the greatest harm this
legislation will create is to explode
that number. That is not a victory for
patients. That is not putting patients
first. That is putting lawyers first, put-
ting litigation first. It is not putting
mothers and fathers and children who
need and want affordable health insur-
ance first. It is not putting these peo-
ple first who are saying they need
these procedures. Taking insured peo-
ple who have a problem with their
HMO and turning them into uninsured
people is not helping them. Taking
someone who has a problem with their
insurance company and turning them
into someone who is no longer covered
is not helping them. That is not put-
ting patients first.

What we want to do is put patients
first, make sure there are adequate
protections in the law, but not create a
system where we will simply destroy
the private health insurance system in
this country. That is what this bill
does. We, hopefully, can fix it. We will
have amendments to fix it. There is a
lot in common with these bills, but we
have to fix the things that are the
most egregious, and hopefully over the
next week or two we will be able to do
that.

Mr. FRIST. How much time remains
on our side?

The PRESIDING OFFICER. Thirteen
minutes.

Mr. FRIST. I thank the Senator from
Pennsylvania.

The Senator spelled out frivolous
lawsuits, unnecessary costs, unneces-
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sary mandates through micromanage-
ment drive up the costs of premiums
and it falls on the shoulders of the
working poor who cannot afford the in-
surance. That is where the uninsured
come in. I take it a step further: Frivo-
lous lawsuits increase costs, loss of in-
surance, the uninsured—that trans-
lates to less care, a lower quality of
care. It is not just the number of unin-
sured, it is the impact of being unin-
sured today. That is something on the
floor we will have time to debate over
the next several weeks.

I yield the remainder of our time to
the Senator from Arkansas.

Mr. HUTCHINSON. I thank the Sen-
ator from Tennessee for his leadership
on this issue, his expertise and knowl-
edge. We are fortunate, indeed, to have
someone with his knowledge of this
issue as part of our institution.

I associate myself with the remarks
of the Senator from Pennsylvania. He
is absolutely right. I served on the con-
ference committee on the Patients’
Bill of Rights for more than a year. We
wrestled with these issues. There was
broad consensus that we need a Pa-
tients’ Bill of Rights. I agree; we need
to have a Patients’ Bill of Rights. We
need to have a set of legislatively codi-
fied protections for those who are in
managed care systems in this country.

Where we had a problem was in the
area of the lawsuits, the liability, the
right to sue, and how broad should be
that right to sue. While we have broad
consensus in this body and in this
country that there should be a Pa-
tients’ Bill of Rights, there is also a
growing understanding that if we do
this wrong in the next few weeks, all
we will do is move hundreds of thou-
sands, if not indeed millions, of people
out of the ranks of those who enjoy the
protection of health insurance from
their employer into the ranks of the
uninsured. That is the risk we take and
we better do this job right.

The Kennedy-McCain bill ignores
what I believe is the most important
patient protection of all and that is ac-
cess to affordable health insurance.
They do absolutely nothing to move
those 44 million people, who today in
this country do not have health insur-
ance, into a situation in which they are
covered. This bill does not address that
at all.

While we may agree we need patient
protections for those in HMOs, we need
to be very careful that in enacting
those patient protections we do not
even exacerbate the problem of the un-
insured in this country. The CBO, the
Congressional Budget Office, has found
the Kennedy-McCain bill would raise
health insurance premiums by at least
4.2 percent and cause nearly $56 billion
in lost wages over 10 years.

That 4.2 percent, somebody says that
is not much; that is about inflation,
isn’t it? That is on top of the 10-per-
cent to 13-percent increase in health
insurance premiums this year, which is
the third consecutive year of annual
premium increases in that range. In
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fact, in the year 2000, premiums in-
creased 12.4 percent; in 2001, premiums
are projected to increase 12.7 percent;
and in 2002, premiums are projected to
increase 12.5 percent.

We are adding on top of that pre-
mium increase another 4.2 percent, as
projected by the CBO. I think that is a
very conservative estimate, 4.2, so we
are making that problem even more se-
vere. The Barents Group data shows for
every l-percent increase in health in-
surance premiums, 300,000 Americans
will lose their health insurance. What
that means is the Kennedy-McCain bill
could cause as many as 1.3 million
Americans to lose their health care, ac-
cording to the CBO. If the CBO is
wrong and they are understating it, as
I believe they may well be, instead of
1.3 million Americans losing their
health care, it could go considerably
higher.

There are 44 million uninsured Amer-
icans in our country now. So the Ken-
nedy-McCain bill does nothing to make
health insurance more affordable. In-
stead, it pushes the number of unin-
sured to even higher levels, from 44
million to 45 million, 46 million, or
more.

This is the question I pose to my col-
leagues: What good are patient protec-
tions when 45 million people cannot
enjoy them? What good will this bill do
for the 45 million who do not even have
health insurance today? I will tell you,
it does no good at all.

Claims that the Kennedy-McCain bill
covers all Americans is the biggest
hoax being perpetrated in this debate
today. This bill does not cover all
Americans. This bill does absolutely
nothing for the millions of Americans
who cannot afford health insurance. We
will do a disservice to this country, a
disservice to the health care system in
this country if, while addressing pa-
tient protections, we do not also ad-
dress access. I will be offering amend-
ments to that end. I hope my col-
leagues will be as well.

Dealing with the issue of liability,
Kennedy-McCain supporters keep tell-
ing the American public their bill pro-
tects employers from lawsuits and that
it caps damages at $5 million. Let’s be
very candid; let’s be very honest about
this. This cap only applies to punitive
damages in Federal court. What Ken-
nedy-McCain proponents fail to men-
tion is that employers can be sued for
unlimited economic damages in Fed-
eral court, unlimited noneconomic
damages in Federal court, unlimited
punitive damages in State court, un-
limited economic damages in State
court, unlimited noneconomic damages
in State court, and damages through
unlimited class action lawsuits under
both Federal and State laws. That is
what, according to the CBO, is the sec-
ond major component of the cost in-
creases that are going to occur to
health premiums across this country.

I further point out there is really no
exhaustion of the appeals process re-
quired. Though the bill says there is,
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the exceptions swallow up the rule.
Kennedy-McCain requires a patient to
file a request for external review with-
in 100 days after the internal review.
Nevertheless, Kennedy-McCain allows
a patient—this is so important—to go
right to court on the 181st day without
even having gone through the appeals
process by claiming that they just dis-
covered an injury.

It makes sense, then, if you think the
insurance company, the HMO, has
made a wrong decision and they have
been inappropriate in the decision they
have made, that you have an expedited
internal appeal of that decision. We all
agree upon that. It is also logical and
consistent, and I think there is a con-
sensus that there should also be an op-
tion to go to an external appeal, to an
independent medical expert reviewer to
look at the case and make a determina-
tion as to who is right.

If we are really concerned about
health care being provided for the pa-
tient, we should require that the inter-
nal and external appeal happen, happen
quickly, and those appeals be ex-
hausted before there is ever a right to
sue. The goal should not be let’s see if
we can get to court to see who can get
the dollars. The goal should be to en-
sure the patient is getting the health
care they deserve. By allowing a pa-
tient to simply wait until 180 days have
expired and then to simply allege they
only now discovered the injury and to
go directly to court without ever hav-
ing gone through an internal appeal,
without ever having gone through an
external appeal, is to open the flood-
gates to lawsuits.

Look at the original bill on page 149.
You will see that exception is clearly
there. This loophole allows an em-
ployer to be taken to court 5 years, 10
years, 15 years after its health plan de-
nied a claim for a benefit without ever
having gone through an external, inde-
pendent, medical review process.

What is the result? The result is that
if Kennedy-McCain passes as it is now
written, we will threaten the very em-
ployer-provided health insurance sys-
tem that has served our country well.
Maybe that is the goal. Maybe, instead
of patient protections, the real goal in
this legislation is to swell the ranks of
the uninsured and then come back and
say: Look at our huge problem. We
have to address this again.

I hope that is not the goal of those
who are pushing this lawsuit-geared so-
called Patients’ Bill of Rights. Employ-
ers will be sued even if they are upheld
by the independent medical reviewer’s
determination under the Kennedy-
McCain bill.

Kennedy-McCain is, in fact, a trial
lawyer’s dream. It is a trial lawyer’s
bill of rights. New lawsuits under Ken-
nedy-McCain have absolutely nothing
to do with ensuring that patients get
quick access to needed care. According
to the Urban Institute, medical mal-
practice claims take an average of 16
months to file, 26 months to resolve,
and b years to receive payment. That is
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what we are inviting in this bill, not
that patients are going to have rights
and that patients are going to be as-
sured that on an expedited basis they
are going to be able to get the kind of
medical treatment the insurance com-
pany has promised. This bill, as it is
currently drafted, will ensure the
courts are clogged with lawsuits and
lawsuits for not months but years and
years. That is not in the interest of im-
proving health care in this country.

You would think, after months and
years in court, a patient or the pa-
tient’s family would finally be justly
compensated for their injury or their
loss, right? Wrong. In fact, the tort sys-
tem returns less than 50 cents on the
dollar to the very people it is designed
to help and less than 25 cents for actual
economic losses. So the real winners in
this lawyers’ bill of rights will, in fact,
be the trial lawyers. The lawyers win
and the process wins and the patients
lose. That is why we need to improve
this bill.

Madam President, how long do I have
remaining?

The PRESIDING OFFICER (Ms.
CANTWELL). The Senator has 1 minute
45 seconds.

Mr. HUTCHINSON. It is said over and
over again that we have to pass a Pa-
tients’ Bill of Rights because the
American people are demanding it. I
think if you ask the American people,
if you ask most Members of Congress,
are you for a Patients’ Bill of Rights,
they would overwhelmingly say yes. I
would say yes. We all believe patients
ought to have greater patient protec-
tions and they ought to be codified.
They ought to be in law. But it does
not tell the whole story.

A recent survey that was conducted
in conjunction with the Harvard
School of Public Health found this.
When the question was asked of the
American people, all voters, Repub-
licans, Democrats and Independents, do
you favor a Patients’ Bill of Rights, 76
percent said yes. But when they were
asked this question, what if you heard
that this law would raise the cost of
health plans and cause some companies
to stop offering health care plans to
their workers, would you still favor a
Patients’ Bill of Rights? Instead of 76
percent, 30 percent say they would
favor it under that situation.

During the last few weeks, it has be-
come increasingly clear to the Amer-
ican people that the Kennedy-McCain
Patients’ Bill of Rights, which opens
the floodgates to lawsuits, would in-
crease health care premiums and cause
millions of people to lose their health
care insurance, and they do not favor
that kind of bill of rights.

I ask unanimous consent to have
printed in the RECORD letters from two
of my Arkansas constituents who are
employers, telling about the threat
this litigation-laden bill poses to their
ability to offer health insurance to
their constituents.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:
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MCcKEE FooDps CORP.,
Collegedale, TN, June 14, 2001.
Hon. TiM HUTCHINSON,
U.S. Senate, Senate Dirksen Building,
ington, DC.

DEAR SENATOR HUTCHINSON: The Senate
will soon consider a proposal that will give
Americans the right to sue their insurance
provider in state and federal court for cov-
erage decisions. As a business owner, this
prospect has me worried McKee Foods has
voluntarily sponsored its own health plan for
more than 30 years. All of our employees and
their families have the option to take part in
our group coverage, including the 1,420 em-
ployees who work at our Gentry, Ark., man-
ufacturing facility. In 2000, McKee Foods and
its employees spent $25 million to provide
health care benefits for all 6,100 of our em-
ployees and their families. The company di-
rectly paid for more than 75 percent of this
amount.

Over the last two years our group insur-
ance benefit costs are up about 26 percent
and our prescription drug benefit cost has
nearly doubled. The company has absorbed
most of the cost increases, but employee pre-
miums have also risen by 10 percent. It’s im-
portant to note that none of the proposals
presently under consideration have protec-
tion in place to protect the health care pur-
chaser, whether individual or company, from
the increased cost of coverage due to insurer
liability. A health care bill containing addi-
tional costs will simply compound the prob-
lem of rising costs.

Our health plan, which is governed by
ERISA, is self-insured, self-funded and self-
administered. Maintaining an ERISA plan
allows McKee Foods to provide uniform
health care benefits to our employees in all
contiguous 28 states. We’ve reviewed the var-
ious proposals put forth by both the Senate
and the House of Representatives and have
come to the conclusion that McKee Foods
can be sued for voluntarily providing health
care benefits. Each of the major bills under
consideration contains language that defines
the liability trigger as ‘‘direct participa-
tion” or ‘‘discretionary authority’ over the
decision. This standard directly implicates
ERISA’s fiduciary responsibility duty. For
employers who offer a health plan governed
by ERISA, liability is real.

I believe that legislation containing liabil-
ity for companies will certainly lead to more
uninsured Americans. I also believe that
many employers want to offer health care
benefits because this type of benefit helps us
attract and retain high quality employees.
Please remember that the voluntary em-
ployer-based health care system in our coun-
try provides coverage for more than 172 mil-
lion Americans.

I'm asking you to support a health care
bill that sets up a strong system for binding
external review instead of lawsuits. Let’s get
patients the medical treatment they need,
when they need it. Reaching a conclusion
later in a court only benefits the attorneys.

Sincerly,

Wash-

JACK MCKEE,
President and CEO.
Springdale, AZ.

DEAR ARKANSAS SENATORS LINCOLN AND
HUTCHINSON: I am a small business owner in
Springdale, AR. Our company employes 8
very fine people.

Our company has always made an effort to
provide, at no expense to our employees, full
family health insurance coverage.

A couple of months ago we were forced to
begin sharing some of the cost of the health
plan with the employees because of 40% plus
increases. The monthly cost climbed to over
$4000.00 a month for our relatively young
group. I fear passing the S-238 bill will not
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only cause greater increases but subject our
company to possible legal actions because of
our offering health insurance. We could be at
the mercy of whoever decides to pay a claim
or not—and open the door for the company
to be liable.

I think the bill has a lot of danger in it. I
urge both of our Arkansas Senators to do all
in your power to defeat this bill. I urge you
to vote against ‘‘cloture’ thus limiting the
truth to be brought out on the floor.

On behalf of myself, my partner and our
employees, thank you in advance for logging
this request.

JOHN W. HAYES.

P.S. Your voting records are the proof of
your loyalty to the people of the Great State
of Arkansas.

Mr. HUTCHINSON. Madam Presi-
dent, I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the next block of
time shall be controlled by the major-
ity party.

Mr. WELLSTONE. Madam President,
I ask for 10 minutes.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Mr. WELLSTONE. Madam President,
I say to my colleague from Arkansas
that I think what will become clear to
the American people over the next
week—I certainly take very seriously
the words of the majority leader that
we will be here as long as it takes to
pass this bill—is that this will be a test
case of whether or not all Members of
the Senate will be there for consumers,
or whether or not the health insurance
industry will be able to stop this legis-
lation.

It is that clear.

There is an unprecedented lobbying
effort going on right now and a tremen-
dous amount of money is being spent
with a full court press to block this
legislation.

I have no doubt that we will have
amendments on the floor over the next
week or week and a half which will be
an effort to gut this bill through
amendments.

But I think that people in the coun-
try will have a very clear sense of
whether or not we are on their side.

I say to each and every one of my
colleagues that I am absolutely con-
vinced from a lot of coffee shop discus-
sions with people in Minnesota that
people do not give a darn about the la-
bels left, right, or center. They do not
care about any of it. Politics for people
is much more personal. Consumers and
the people we represent are saying we
want to have some protection.

Let me give you some examples. I
will not use the real names of people to
make this more anonymous. I will
never forget a woman coming up to me
and saying to me at a farm gathering
in Minnesota: I want you to come over
and meet my husband, Joe. Remem-
ber—you met him about 6 months ear-
lier. The doctor said he only had 2
months to live. But my Joe is a fighter.

He had cancer.

I would like for you to come over and
say hello.

He was not yet in a wheelchair. But
later he was because he was weakened
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by this struggle with cancer. He has
now passed away.

She said to me: I want you to meet
Joe.

I went over, and we talked.

Then she said: Can we talk away
from him?

We go away so he can’t hear.

She said: It is a nightmare. Every
day I am on the phone with the man-
aged care company trying to find out
what they will cover. Every day it is a
struggle to get the coverage for my
husband for the treatment he needs as
he struggles with this illness.

No American family with a loved one
who needs that care should have to be
fighting it out with the insurance com-
panies or managed care plans to get
the care their loved one deserves.

That is what this piece of legislation
is about that was introduced by Sen-
ators McCAIN, KENNEDY, and EDWARDS
with many of us supporting it. That is
what this is about, pure and simple.

This is the most important consumer
protection legislation we will vote on
this year as Senators.

My colleague from Arkansas said:
What about the 44 million people who
have no insurance? I invite the Senator
from Arkansas and other Senators to
please join on a piece of legislation I
have called Health Security for All
Americans.

I am for universal coverage. I haven’t
heard a lot of my Republican col-
leagues talking about the importance
of comprehensive health care reform,
universal coverage, affordable and dig-
nified human coverage for all. I hear
them talking in opposition to this
piece of legislation.

Why don’t we first pass this con-
sumer protection legislation? Then we
will move on and we can talk about
universal coverage.

I remember a gathering in Min-
nesota—there are so many stories like
this. There was a meeting that I had
convened where we had some of the
managed care plans there to meet with
some of the parents. I do a lot of work
in the mental health area.

I can hardly wait to have hearings in
the Health Committee and have a bill
on the floor doing what Senator
DOMENICI calls the Mental Health Equi-
table Treatment Act to end the dis-
crimination of coverage for people
struggling with mental illness.

At this gathering, a lot of the parents
wanted to meet with the managed care
companies. One mother said: My
daughter is struggling with depression.
We have asked you and asked you for
coverage, and you said that it wasn’t
medically necessary for her to get the
help she needed, to see the psychiatrist
that she needed to see. My daughter
took her life.

Look. I can’t say that she took her
life because she didn’t get a chance to
see this particular psychiatrist. But I
can tell you this: There was an article
in the Minnesota Star Tribune last
Sunday about the costs the State of
Minnesota had to pick up because the
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health plans did not provide the cov-
erage for people that the doctors said
needed to get mental health coverage.

What the patients and their families
heard was: You need to see the psychia-
trist. You need to be in the hospital for
this many days. You need to have out-
patient treatment. Instead, they were
denied the coverage by their HMOs. Fi-
nally, the State just picked up the cov-
erage.

It happens all the time.

A nurse in Minnesota told our state
office about a woman who suffered with
stomach pains; she saw her doctor who
did some tests and then suggested fur-
ther tests, that were more expensive
for which she should get HMO’s ap-
proval. The HMO denied the additional
tests. Since the doctor recommended
the tests, you would think that a pa-
tient might have some recourse to the
HMO’s denial of coverage. Instead, the
woman endured a series of phone calls
with HMO employees, being forwarded
from one customer service representa-
tive to another, being put on hold for
35 minutes and ultimately being re-
ferred to a b0-page benefits manual
with no change in the HMO’s denial of
these recommended tests. No one at
the company ever instructed the pa-
tient how to file an appeal. She ulti-
mately gave up and paid for the tests
herself.

It goes on and on. There is too much
gatekeeping, and too much bottom-line
medicine. The bottom line has become
the only line. There are too many peo-
ple and their loved ones who can’t get
the care they need or the care for their
children when they need a pediatrician
or to get to the emergency room to
have it covered when they need to be at
the emergency room or to get their
parents and their grandparents the
coverage they need, to get the child the
coverage she or he needs for mental
health coverage.

It goes on and on. Too many people
go without the care they deserve. Too
many doctors and nurses are not able
to provide the kind of humane and dig-
nified care they thought they would be
able to provide when they were in nurs-
ing school or medical school.

What do we do? We say that we are
going to have basic patient protection
coverage for every citizen no matter
what State he or she lives in, no mat-
ter what company he or she works for.
That is the first part.

What is the second thing that we
say? We say if your plan denies you the
coverage, then you have a right as a
consumer to appeal the decision and go
to an independent appeals board or
through an independent appeals proc-
ess—not an appeals process within the
managed care company which is the
competing proposal. That is crazy. Peo-
ple in the country know it.

And to assist people in dealing with
their insurance companies and HMOs I
will be offering an amendment with
Senator REED of Rhode Island that will
have an ombudsman program set up in
every State that provides outreach and
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assistance when they have trouble get-
ting the care they need or filing the ap-
peal they are entitled to. This would be
an important addition to this legisla-
tion.

If you have headaches, severe head-
aches, and you go see your doctor, and
you are told by your doctor that you
need an MRI, and then the managed
care plan says, no, it is not medically
necessary, and then you, because you
did not have that MRI, later find out
you have a malignant brain tumor, and
you die because of that—or this hap-
pens to someone in your family who
dies because of that—you better believe
that these companies can be taken to
court. They should not have any spe-
cial protection any different from any
doctor or hospital or any other busi-
ness.

If you are denied the coverage on the
basis that it is not medically nec-
essary, of course people can go to State
court, which is where it should be. And
then we abide by the laws of our
States: the laws of Minnesota or the
laws of Illinois or whatever state the
patient lives in. It is simple.

This is all about whether or not we
are finally going to pass legislation
that provides consumers, provides pa-
tients, provides families, provides chil-
dren the protection they deserve, the
protection they need. That is what this
legislation is all about.

I think I introduced a bill in 1994, and
then I know Senator KENNEDY intro-
duced a bill a couple years later, and
many people have introduced bills; and
we have been going through the debate
now for 7 years. The time has come. It
is real simple.

I conclude on this note: I really be-
lieve, more than anything else, the way
people judge us is not if we are Demo-
crat or Republican, not if we are liberal
or conservative, not if we are right, left
or center. None of those labels mean
very much.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. WELLSTONE. Madam President,
I ask unanimous consent for 30 more
seconds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. The question is
simple. Do you, the Senator from the
State of Washington or the Senator
from the State of Illinois or the Sen-
ator from the State of Minnesota know
us? Do you care about us? Do you un-
derstand us? Are you on our side?

That is what this legislation is all
about. This is an important time. Let’s
step up to the plate and vote to be on
the side of families in our States, con-
sumers in our States, and provide them
with this protection.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Madam President, how
much time remains on the Democratic
side on this debate?

The PRESIDING OFFICER. Fourteen
minutes nineteen seconds.
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Mr. DURBIN. I thank the Chair.

Madam President, I rise in support of
this bill that has been brought to this
Senate Chamber by Senator KENNEDY,
who was here just a moment ago; Sen-
ator JOHN EDWARDS, Democrat from
North Carolina; and Senator JOHN
McCAIN, Republican from Arizona, who
have made this a bipartisan effort.

I think if you listened to the history
that Senator WELLSTONE of Minnesota
just recounted, you know this issue has
been before the Senate and the Con-
gress for many years. We now have an
opportunity, because of the change in
the leadership in the Senate a few
weeks ago, for this issue, which was
buried in committee, to now be on the
floor of the Senate—an issue with
which 80 percent of the American peo-
ple agree is finally before us for debate,
for amendment, for a final vote.

I applaud our majority leader, Sen-
ator ToM DASCHLE. He has said to those
who want to drag their feet and stop us
from this debate and amendment, the
party is over. We are going to stay in
session in the Senate until we pass this
bill.

You will hear moans and groans from
my colleagues in the Senate who have
taken the Fourth of July recess period
and have made plans. Some were polit-
ical plans, some were personal and
family plans, but they had a lot of
plans. I have to confess I did, too. But
I believe the Senators elected to this
body were not elected to march in pa-
rades on the Fourth of July. We were
elected to march to the floor of the
Senate to pass legislation that will
make life better for families across
America.

So if it means that we have to stay in
session on the Fourth of July, and take
a recess for a few minutes to look out
the window at the fireworks on The
Mall, so be it. Let’s get our job done.
Let’s stay and do it. This issue is worth
it.

This issue, this Patients’ Bill of
Rights, will establish, for the first time
nationwide, a standard of protection
for American families when they go to
their doctor or a hospital for medical
care.

How important is it? Let me tell you
a story. In Joliet, IL, I sat down for
lunch with a doctor. He said: Let me
tell you what happened to me, Senator.
A mother came into my office with her
little boy. The boy was about 5 or 6
years old. He had been complaining to
his mom about headaches. I asked his
mother how long these headaches had
gone on. She said for over 3 weeks.

The doctor said to the mother: Is it
on one side of his head or the other or
what?

She said: It is always on the same
side of his head. He complains that it
hurts on this side of his head.

The doctor said to me he instantly
knew that the appropriate medical re-
sponse was to take an MRI to deter-
mine whether or not that little boy had
a brain tumor: 3 weeks, headaches, a
little boy complaining, same side of his
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head. But before he said that to the
mother, before he made that rec-
ommendation, he asked her a question:
Do you have health insurance?

She said: Yes.

The doctor asked: What is the name
of your company?

She gave him the name. He excused
himself from the office, went into an-
other office, called the insurance com-
pany, described exactly what happened,
and said: I am ordering an MRI.

The insurance company said: No.

He said: What am I supposed to do?

The insurance company said: Send
the mother home. See if he gets better.

The doctor walked back into the of-
fice and said to the mother: I'm sorry
but at this point in time I think the
best thing for you to do is to go home
and call me in a week or two if he is
still complaining about it.

That is just one little episode in Jo-
liet, IL, involving a doctor, a woman,
and her child. That mother left that of-
fice not knowing who had made the
medical decision. It was not the doctor
she came to see; it was a faceless clerk
at an insurance company hundreds of
miles away.

When doctors ask these clerks what
qualifications they have to make a
medical judgment, do you know what
they find out? These insurance com-
pany clerks are not nurses; they are
certainly not doctors; many times they
have high school diplomas and a man-
ual in front of them where they can
look up: Oh, I see, 3 weeks of head-
aches, one side of your head, 5-year-old
child. No, it takes 4 weeks. Send him
home.

That is what this has come down to.
That is what this debate is about. It
isn’t about all the technicalities and
complexities that a lot of us bring to
this Chamber. It is a question about
whether doctors can practice medicine,
whether mothers and fathers can walk
into a doctor’s office and rely on the
health care professional to make the
judgment. That is what it is all about.

The health insurance industry, the
HMOs, are the ones that oppose this
bill. They are the only ones that op-
pose this bill. Every health care group,
every consumer protection group, sup-
ports the bipartisan bill being offered
on the Democratic side—every single
one. The only opposition comes from
one group, the health insurance compa-
nies. Why? They make more money. It
is more profitable. They do not want us
eating into their profit margin to pro-
vide greater and better care for Amer-
ican families. It is just that simple.

The two bills before us are dramati-
cally different. Here are some of the
differences shown on this chart. When
you take a look at the two bills, this,
on the left of this chart, represents the
Bipartisan Patient Protection Act, and
this side represents the Frist-Breaux
bill, which is supported by the health
insurance industry.

Take a look at the differences be-
tween them as to what kind of protec-
tions are provided under the Patients’
Bill of Rights.
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Our bipartisan bill protects all pa-
tients with private insurance. The bill
being offered on the Republican side
and by the industry, sadly, leaves
many people behind. It says: If you can
make an effort at protecting patients,
good enough. We say, no; it has to be
real protection.

Protection for patient advocacy: 100
percent on our side; none on their side.

Prohibition of improper financial in-
centives: Do you know what that
means? Do you Kknow there are at
HMOs some doctors who get paid more
if they do not provide treatment for pa-
tients? At the end of the year, they
total it up and say: Dr. So and So, let’s
see, because you didn’t order as many
MRIs as we thought you would, you get
a bonus check at the end of the year.

Did you know it is a fact that that is
going on? There are financial incen-
tives for doctors not to prescribe drugs,
not to use treatments, not to hos-
pitalize people. And if they do not do
it, they get compensation. Our bill pro-
hibits that. The health insurance in-
dustry bill—surprise, surprise—thinks
that is just fine.

The ability to hold plans account-
able: Our bill makes it clear they are
going to be held accountable. I will get
into that in a moment.

Independent external appeals: When
the health insurance company says, no,
we won’t cover what the doctor rec-
ommends—whether it is a prescription
or a treatment—it does not give you a
lot of comfort to know you can go hire
a lawyer and go to court and 5 years
later get a verdict. You need to have an
appeals process right now. Some of
these are life-and-death decisions.

We want to make sure the appeals
process isn’t stacked against you. We
do not want the health insurance com-
pany to be the judge and the jury. The
bill supported by the industry leaves
the health insurance company to make
the final judgement. We believe it
should be an independent external ap-
peal process, one that is timely.

Guaranteed access to specialists: Our
bill has it; theirs takes a nod in that
direction.

Access to clinical trials: Do you
know what that is? Let’s say you have
a rare serious disease and there is a
clinical trial underway.

The doctor says to you: There is one
possibility, Mrs. Jones. It is a clinical
trial. I would like to see if you qualify
for it.

Mr. FRIST. Will the Senator yield for
a question?

Mr. DURBIN. I am happy to yield.

Mr. FRIST. The Frist-Breaux-Jef-
fords bill you are referring to as ‘‘the
health industry bill,” endorsement of
their bill, can you name one insurance
company or one HMO that has en-
dorsed the Frist-Breaux-Jeffords bill?

Mr. DURBIN. The health insurance
industry—and the Senator knows
this—objects to, opposes the bipartisan
bill which I support. They would gladly
accept your alternative because it is
much more preferable to them because
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it is more profitable to them. That is
as obvious as this debate is. I think
that is the difference between us.

We stand here supported by nurses
and doctors and medical professionals,
hospital associations across America.
The health insurance companies are
our No. 1 opposition. They support
your legislation. They don’t support
ours.

Mr. FRIST. But is the Senator aware
that there is not one HMO, to the best
of the sponsors’ knowledge, that has
endorsed our bill, or insurance com-
pany, and is the Senator aware that
over 362,000 physicians from 70 different
organizations have endorsed the Frist-
Breaux-Jeffords bill?

Mr. DURBIN. I am sure the Senator’s
figures are accurate. I wouldn’t ques-
tion them. But the Senator knows, if
you are going to total up the medical
profession, where they come down on
which bill, you don’t have a chance, my
friend. They are all on this side of the
aisle. They support the real patients’
protection bill. Finding 300,000 doctors
who agree with one thing or the other,
congratulations.

I can tell you, when you look at the
American Medical Association, the
American Nurses Association, the
American Hospital Association, they
are all on this side of the aisle I think
that is very clear.

As you go through here, access to
doctor-prescribed drugs, if a doctor
says this is the drug you should have,
this is what you need to get well, the
health insurance company takes a look
at the list and says, sorry, that drug is
not on our list; you can’t prescribe it.

Wait a minute. If that is the drug
that you need, that is what you need.
That isn’t a decision of an insurance
company; that is a decision of a doctor.
Doctors go to medical school. Insur-
ance company clerks go to business
school maybe. They shouldn’t be mak-
ing medical decisions.

The choice of provider, point of serv-
ice, emergency room access—our bill
provides that protection start to finish.

Let me ask, how much time remains?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes 10 seconds.

Mr. DURBIN. I would like to address,
in the closing time, this whole question
of liability. In America, if you go out
and do something wrong, if you are
negligent, guilty of wrongdoing, we
have a system of accountability. If you
drink too much at a party, get involved
in an accident and get sued, you are
held accountable, right? If your busi-
ness does something that it isn’t sup-
posed to do, that is illegal or wrong,
you are held accountable, correct? If
someone comes to your home, slips and
falls, they may sue you; you will be
held accountable as to whether or not
you are negligent. That is part of the
system of accountability in a country
of laws.

There are two groups that are above
the law in America. The one group
above the law is diplomats. You have
heard about it: The people who come to
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Washington from a foreign country to
work in an embassy get involved in a
traffic accident, catch the first plane
back to their home country, and we
can’t touch them. Why? Treaties. We
have said, for diplomats, you are above
the law. I don’t like it. I have seen
some terrible things happen. But that
is a fact.

There is another group above the
law—the health insurance companies.
We talked earlier about doctors coming
up with suggested treatments and
health insurance companies saying no.
Under the law today, the only liability
the health insurance company has for
making the wrong decision, not cov-
ering you when they are supposed to, is
the cost of the treatment, not the re-
sult of failing to treat. What is the dif-
ference? The difference is the cost of
the surgery as opposed to the fact that
you might have a permanent disability
because you didn’t get the surgery.

So we say that health insurance com-
panies are above the law in America.
They are squealing like stuck pigs be-
cause they know that if this bill
passes, they will be brought into court
as every other business in America and
held accountable.

I don’t want to see a runup in court
cases and litigation. That doesn’t solve
the problems of a person who needs
medical care right now.

I can tell you this: Once those health
insurance companies know that 12 av-
erage Americans can sit in a box and
listen to a judge and the attorneys and
stand in judgment over their actions,
they will think twice before they make
these terrible decisions that deny peo-
ple the basic medical care doctors
think they deserve.

There has also been the argument
made: If you allow us to sue the health
insurance companies, you will allow us
to sue the employer who buys the
health insurance plan. Not so. This is a
phony argument. This bill very clearly
says that an employer that buys the
health insurance plan and doesn’t
make the medical decision, doesn’t say
yes to the prescription or no to the
treatment, is not liable. The bill is ex-
plicit.

Let me read the section from the
McCain-Edwards-Kennedy bill:

[This provision] does not authorize any
cause of action against an employer . . . or
against an employee of such an employer

. acting within the scope of employment
. unless there was direct participation of
the employer in the decision of the plan.

When could an employer be brought
to court for health insurance problems?
I will give you one case—I think it is
obvious—a case where an employer col-
lects the health insurance premiums
from the employee and doesn’t pay
them to the health insurance company.
The employee and his family think
they are covered. They are not. They
go to a hospital. They say: We belong
to XYZ health insurance plan. They
say: Your employer never sent in the
money you contributed.

Should they be held liable? You bet.
That is an employer guilty of wrong-
doing. But if the health insurance plan
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receives the money for the premiums
and makes the wrong medical decision,
the employer is not going to be held ac-
countable.

That is a question that has been
raised over and over by the other side,
and it doesn’t make any sense at all.

Do you know who can be sued in
America? Incidentally, almost every-
body is accountable in court under cur-
rent law—the Red Cross, the Humane
Society, the United Way, every other
charitable foundation but not your
HMO. And when you go to sue because
of medical malpractice, you can sue
your doctor, your nurse, your dentist,
your hospital, but not the HMO that
decided you weren’t going to get the
treatment. When it comes right down
to it, every Fortune 500 company,
every family-owned corporation, every
small business is subject to lawsuit in
America, subject to accountability, but
not your HMO.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DURBIN. We need to keep in
mind, as we consider this bill, that ac-
countability is part of the system of
justice. HMOs should be held account-
able.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the next 30 minutes
are under the control of the minority
party.

The Senator from Tennessee.

Mr. FRIST. Madam President, we
continue discussion this afternoon on
the Patients’ Bill of Rights. Most of
the morning we have spent discussing
the differences between two bills, the
only two comprehensive bills that have
been introduced to the Senate. One is
the Kennedy-Edwards-McCain bill in-
troduced by the majority. The other is
a bill introduced by me, the Frist-
Breaux-Jeffords bill. Two Patients’
Bills of Rights that address the issue of
how to get patient protections to the
patients in order to swing the pen-
dulum away from having medical deci-
sions made by HMOs and turn that de-
cisionmaking back to the doctor and
the patient and the nurse, that local
level where we know health care deci-
sions are best made.

Several differences have been pointed
out. Many of those focus on the impact
on the employer, whether or not the
employer can be sued. Under the Frist-
Breaux-Jeffords bill, it is clearly delin-
eated to make sure that everyone
knows whether it is the insurance com-
pany or the employer or the lawyer or
the courts that accept that risk. Some-
body does have to have that risk and
that liability, and it has to be defined,
which we do.

The problem in the McCain-Edwards-
Kennedy bill is the liability is kind of
shifted around a little bit. You can go
after the HMOs if they have wronged or
injured a patient. And they need to be
held accountable; we agree with that.
But the problem is, you can sue the
HMO, you can sue other agents of the
plan. That is really the key language
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in there. Who are the agents of the
plan?

Last week a physician stood up and
said: I am an agent of the plan. So they
introduced a different bill last Thurs-
day to say it can’t be the treating phy-
sician. I asked about the referring phy-
sician. Can you now sue the referring
physician as an agent of the plan?

Their bill also allows you to sue the
employer. Remember, there are 170
million people today—just about every-
body listening to me, whether it is
through radio or television or on the
floor—who receive their insurance
through their employer, if not Medi-
care or Medicaid—170 million people.

Their employer is arranging for them
to have that insurance. If you are an
employer out there and all of a sudden
you can be sued, what are you going to
do? Say your margin is 2 or 3 percent,
you are a small business, you are bare-
ly scraping by, and all of a sudden
there is a lawsuit. Lawsuits can be bil-
lions of dollars under that plan. All of
a sudden, yesterday you were not sub-
jected to them and today you are.

When that is the case, what are you
going to do? Your first reaction is
going to be: How much is it going to
cost me? What does it mean to me?
Maybe I should not offer this insur-
ance. Maybe I should give my employ-
ees some money and let them go into
the market themselves in order to
avoid that. In the short term, that
might be OK. I don’t think it is OK, but
it might be OK.

Ultimately, a number of those em-
ployees—and it falls most heavily on
the working poor. The premiums go up,
and they will not be able to afford this
insurance; they become a part of the
uninsured. As the Senator from Penn-
sylvania said earlier, once you become
part of the uninsured, with the in-
creased cost and frivolous lawsuits,
you can’t afford your insurance any-
more; your employer is afraid of being
sued. The premiums go sky high.

As the Senator from Pennsylvania
said, if you have no insurance, the like-
lihood of getting good health care in
the United States is much less. There-
fore, this bill has a huge impact on ev-
erybody listening to this debate today.
Everybody is going to be affected. The
health care costs for everybody are
going to go up.

Under the McCain-Edwards-Kennedy
bill, it is going to go up 45 percent
more—the premiums—than it goes up
under the Frist-Breaux-Jeffords bill.
Yes, in our bill it goes up because we
are giving new rights that haven’t ex-
isted and those rights cost money. The
money comes out of the pockets of ev-
erybody listening to me right now—ev-
erybody—170 million people. We are
talking about employer-sponsored in-
surance for 170 million people. It is
going to impact everybody listening.

So when we talk about the cost, it is
easy for politicians to show pictures of
families and talk about the individ-
uals; but we have to talk about the
costs because those pictures can be
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pretty and you can really personalize it
and make it real, but at the end of the
day, if you drive the cost of insurance
out of the reach of that family, you are
hurting that family, or that individual.
Therefore, you are going to hear us
come back again and again and talk
about the uninsured, the working poor
who are going to lose their insurance,
about the cost of premiums which are
going to go up significantly.

Everybody’s premiums, right now,
are already going up. Probably they
will go up 15 percent this year. What-
ever you are paying this year, it will go
up another 15 percent regardless of
what we do on the floor. We are saying
that under this bill, which may pass 2
weeks from now, 3 weeks from now, a
month from now—and I want to pass
this bill—your premiums, instead of
going up 15 percent, are going to go up
20 percent if the McCain bill passes.

Therefore, we are going to again and
again say you need to justify that in-
crease in cost for these new rights. We
will argue that you should have better
balance if you are going to drive these
premiums up with frivolous lawsuits—
get rid of the lawsuits and have the
same patient protections and have a
lower cost. That means a lower cost of
premiums, and it means fewer people
going into the ranks of the uninsured.

That is why balance is critically im-
portant in this debate as we go for-
ward. That is why looking at the rhet-
oric without looking at what is in the
bill underneath is unacceptable, be-
cause if what is written in that bill ul-
timately becomes law, that law results
in—I am sure it is going to be trans-
lated into increased costs. How much
depends on the interpretation of what
is written in the bill.

Can employers be sued or not? I say
again and again that they can be sued.
We have heard from the other side of
the aisle that under the Edwards-Ken-
nedy-McCain bill, they cannot be sued.
Yet, if you read the bill, it says they
can be sued.

Well, I started talking to the employ-
ers about lawsuits. I had the pleasure
of being with a number of middle-sized
and small business people yesterday.
They were very clear in their concerns
that if we pass a bill that exposes them
to not million-dollar lawsuits but bil-
lion-dollar lawsuits, under the bill on
the other side of the aisle, the Demo-
cratic-sponsored bill, there will be
open-ended lawsuits, unpredictable
lawsuits, when they are barely scrap-
ing by, these small businesses. And
they are saying now their company is
going to be exposed to billions of dol-
lars in lawsuits. And they might just
have a couple of convenience stores.
They can’t keep offering that insur-
ance to their employees.

The Republicans are also accused of
talking dollars and cost. We do not do
a very good job of translating it down
to human faces, and that is something
with which we have to do better. When
we talk about employers, people say:
You are just for big business. It is not



June 20, 2001

just big business. It is the small mom-
and-pop operations, such as those con-
venience store operators.

Yesterday, I had an opportunity to
meet with Sam Turner, an owner-oper-
ator of Calfee Company in Dalton, GA,
with 139 convenience stores. His words
were loud and clear. He is not going to
be able to offer the insurance today if
he is exposed to unlimited, unpredict-
able lawsuits as the owner of his con-
venience stores. Paul Braun from
Braun Milk Hauling Company employs
40 to 50 people in a town of about 500.
The same story. Lynn Martins, presi-
dent and general manager of Seibel’s
Family Restaurant in Burtonsville,
MD, a second-generation restaurateur,
said, “‘If you expose me to unlimited
lawsuits, or if you increase my pre-
miums another 4 or 5 percent, I simply
can’t afford to keep offering this health
insurance for my employees.”’

If it is not offered through your em-
ployer, yes, maybe your employee can
go out to an individual market and get
some health insurance. But for the
most part, they won’t do that. That is
why we come back to this rule of
thumb that is pretty accepted. It is ac-
cepted by everybody, in essence, that if
you increase health insurance pre-
miums by 1 percent—it doesn’t sounds
like much; it might be a hamburger
once a month, or McDonald’s—I have
forgotten the examples, but if you in-
crease it 1 percent, and when you are
talking about 170 million people, what
does that 1 percent in premium trans-
late to? It means 300,000 people will
lose their insurance. They have their
insurance one day, and when we pass a
bill that increases it 1 percent, 300,000
people won’t have insurance the next
day.

Who are those 300,000 people? Those
300,000 people are the ones who, when
you increase it by 1 percent, are all of
a sudden making the tradeoff between
having food that night or having
clothes for their kids. They are the
working poor, the people who are bare-
ly scraping by, who, with the help of
their employer, voluntarily comes for-
ward—and, remember, this is all vol-
untary. This employer-sponsored insur-
ance is voluntary, and therefore if you
raise those prices too high, they are
going to walk away from the table and
leave their employees, unfortunately—
in spite of good intentions—to go into
the ranks of the uninsured.

How much time do we have on our
side?

The PRESIDING OFFICER. Nineteen
minutes, 25 seconds.

Mr. FRIST. I yield whatever time the
Senator from Utah desires.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. BENNETT. Madam President, I
venture into this debate with a little
hesitancy because I don’t have the ex-
pertise that the Senator from Ten-
nessee and others have in this field.
But I want to confine my comments to
my experience as an employer.

As those who have listened to me
know, I come to the Senate from a
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business background and consider my-
self a businessman rather than a politi-
cian. I have the experience of being an
employer dealing with health care. It is
that experience I would like to share
with the Senate today.

I will open by asking unanimous con-
sent that a letter I received today be
printed in the RECORD following my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

[See exhibit 1.]

Mr. BENNETT. This letter is from
Ron Christensen, who is the vice presi-
dent of a construction company in a
relatively small town in Utah, and the
key points of the letter are those which
have been made over and over again
during this debate. That is, Mr.
Christensen tells us that if the Ken-
nedy-McCain bill passes, he will be
forced to stop providing health care for
his employees.

A lot of people listen to this threat,
and they say businesses are hard-heart-
ed, businesses are just looking for ways
to punish their employees, that busi-
nessmen and businesswomen are al-
ways motivated by greed, and here is
an opportunity for them to save
money, they will take the opportunity
to save money whenever they get the
excuse.

Having run a business, I can assure
you that is clearly not true. When you
run a business, you compete for em-
ployees, and you do everything you can
to get the best ones to come to work
for you. You create salary packages
and benefit packages that are better
than those at the business down the
street so that someone will come to
work for you and be loyal to you and
help you build your business. You don’t
view your employees as people to be ex-
ploited. You view your employees as a
major asset. If you don’t have that
view, frankly, you won’t be in business
very long.

So why is this person, who feels this
way about his employees and who in
his letter describes an excellent health
care plan that he offers to his employ-
ees, saying that if this bill passes, he
will withdraw health benefits and
thereby run the risk of losing employ-
ees who are so vital and important to
his success?

The reason, of course, is fear of law-
suits. He says:

If this legislation becomes law, the only
way to protect my company from lawsuits
will be to drop health care benefits alto-
gether, and we will do this. I simply cannot
afford to expose our company to the poten-
tial liability from health care lawsuits. Even
if employers could be shielded from liability,
more lawsuits against health care plans will
result in higher premiums I pay for health
care.

I know how true Mr. Christensen’s
statement is. It is one thing for an em-
ployer to say, I have a defined amount
of money that I have to spend on
health care plans; I am willing to pay
that; indeed, I have to pay that if I am
going to attract and hold good employ-
ees. It is another thing to say, I am
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putting the entire future of the enter-
prise at risk by exposing it to lawsuits.
I cannot take that risk, so I will say,
even though it is going to jeopardize
my business by diminishing my ability
to attract and hold quality employees,
I have to do it because the alternative
is so Draconian that I simply cannot
escape it.

That is the real world. It is not the
world we live in back here in Wash-
ington. That is not the kind of discus-
sion we have here, but it is the real
world, and we should understand that
as we make our decisions.

I remember during a similar discus-
sion over lawsuits with respect to fall-
ing stock prices that eventually re-
sulted in the passage of securities leg-
islation that put out of business some
of the striped-suit law firms, that
Ralph Nader appearing before the Sen-
ate Banking Committee kept pressing
the point that lawsuits were always
good. He said, Nobody ever settled a
lawsuit out of court unless he had
something to hide.

I remember that very clearly because
Mr. Nader made that statement in re-
sponse to me and some of the com-
ments I was making.

I pointed out to him that while I was
the CEO of the company I headed prior
to coming to the Senate, I settled a
lawsuit out of court, and I not only had
nothing to hide, I felt strongly I was in
the right. So why did I settle the law-
suit? Quite simply because I had to
save the company.

The legal fees of prosecuting that
lawsuit at that point in the company’s
history were sufficiently high as to
jeopardize the survival of the firm. So
I swallowed hard the issue of whether
or not we were in the right and decided
to save the company by settling the
suit out of court without proving the
point.

I have been there. I know how a law-
suit can threaten the survival of a
firm.

How significant is this in terms of de-
creasing health care coverage for peo-
ple? A study has been done that says
for every 1-percent increase in pre-
mium rates, 300,000 Americans lose
their health coverage. That is an inter-
esting number when you realize the
Kennedy-McCain bill would increase
rates, according to the Congressional
Budget Office, by 4.2 percent. Do the
math: 300,000 lose their health coverage
every time it goes up 1 percent. You
multiply that by 4.2 and you get 1.26
million more uninsured.

I think that is a low figure, because
if you take the evidence coming from
the employer whose letter I cited and
spread it out over the rest of the coun-
try, we find out that, in addition to
those who will lose their coverage be-
cause the premium goes up, there are
those who will lose their coverage re-
gardless of where the premium is sim-
ply because of the fear of the lawsuits.

Some cynics have suggested that
maybe that is the reason behind the
push for the Kennedy-McCain bill.
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They want people to lose their cov-
erage so the pool of uninsured Ameri-
cans will grow so large that there will
then be demand for a Government
health care plan, which is what Sen-
ator KENNEDY has told us he prefers all
along.

I would not ascribe those kinds of
motives to Senator KENNEDY. I think
instead he is simply acting out of unfa-
miliarity with the way businesses are
really run in America.

I want to make it clear that the com-
ments being made by employers around
the country that passage of the Ken-
nedy-McCain bill will result in the loss
of health care benefits for millions of
Americans are not political hyperbole.
They are simply statements of fact
based on the experience of men and
women who are building businesses,
employing Americans, moving forward
to keep the economy growing, but who
are terrified, I think accurately and
properly, of the prospect of a wild in-
crease in the number of lawsuits that
might come.

We are told some States have already
done this and the lawsuits have not
gone up; so, therefore, that proves we
will not have lawsuits on a national
basis. I am not sure we can make that
determination and, once again, the
State laws are not exactly comparable
to this law, and they are not subject to
the kind of examination that has been
given this law by those who are look-
ing at it through the glasses of realism.

The other thing we hear around here
often is: Forget the lawsuit side, the
doctors are for this bill, the American
Medical Association has endorsed this
bill. That is true; the American Med-
ical Association has endorsed the Ken-
nedy-McCain bill and is very active in
their statements in favor of it. Nor-
mally, that would be something that
would impress me, but I share with
you, Madam President, and the other
Members of the Senate, an experience 1
had in my office today.

I received a phone call from a doctor
in Utah whom I have known for many
years. He said, I am here at the meet-
ing of the American Medical Associa-
tion, and they are whipping us all up to
call our Senators in support of the
Kennedy-McCain bill. And so I am
doing what I have been asked; I am
calling my Senator with respect to the
Kennedy-McCain bill so I can report
back to the American Medical Associa-
tion that I have done what I was told
to do. As long as I have you on the
phone, let me tell you what I really
think. I am opposed to the Kennedy-
McCain bill. I think it is a mistake. I
much prefer the Frist-Breaux-Jeffords
bill. I think it would work far better
for the medical profession in Utah and
the patients I deal with in Utah, and,
Senator, I trust you to do the right
thing.

The American Medical Association
succeeded in their lobbying efforts to
get a hometown doctor to call me, but
they probably were not pleased with
what the hometown doctor said. Based
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on his experience, based on his under-
standing of where things are, he rec-
ommends we defeat Kennedy-McCain
and go in the direction of the Frist-
Breaux-Jeffords bill.

The fact is, of course, we do not know
in advance what will be all of the con-
sequences of the legislation we pass.
The one thing I have learned around
here is that whatever other laws we
pass, the one law we pass over and over
is the law of unintended consequences.
We do not know what the unintended
consequences will be from either of
these bills, but I have learned as a re-
sult of discovering the impact of the
law of unintended consequences that
the impression to go slow, the desire to
be careful, the desire to move in incre-
mental steps rather than a sweeping
bold approach that we love to call for
when we are running for reelection, is
the right desire.

That is another reason why we
should try the Frist-Breaux-Jeffords
bill, which goes further than many of
my colleagues on this side of the aisle
would like to go toward a Patients’ Bill
of Rights. Let’s see how it works before
we take the next step, which could
have catastrophic consequences.

I say catastrophic consequences be-
cause I am talking about the cancella-
tion of health care for many Ameri-
cans. I am talking about the rising dis-
illusionment with the whole activity of
what we do with respect to health care
on the part of many Americans and
then ultimately a demagogic call for
the Government to take everything
over, and we are back into the disaster,
the train wreck we went through in the
103d Congress when President Clinton
tried to implement that kind of solu-
tion. It tied up this body for months. It
stopped everything. It produced max-
imum ill will all the way around. We
stepped back from that. We took the
approach I am talking about, which is
to say let’s do it a step at a time, let’s
do it with something we can get our
arms around where the unintended con-
sequences will be less radical and less
sweeping. We passed the Kassebaum-
Kennedy bill, which I was happy to co-
sponsor and support, and then we began
to see some of the reforms that we
could have had earlier if we had stayed
away from the extremes proposed to
us.

We see reforms in the Patients’ Bill
of Rights area, reforms that can work.
We see things that will give us experi-
ence, that will hold down the severity
of the unintended consequences, if we
go in the direction of the Frist-Breaux-
Jeffords bill, but I fear if we go in the
other direction we will only see the
consequence that is predicted in this
letter that will follow my remarks,
where employer after employer will
say, Sorry, we can’t expose ourselves
to this liability. And in the name of
trying to help health care, we may end
up destroying it altogether. That is, in
my view, a serious mistake.
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EXHIBIT 1

CHRISTENSEN & GRIFFITH,
CONSTRUCTION COMPANY,
Tooele, UT, June 19, 2001.
Senator ROBERT BENNETT,
Dirksen Senate Office Building,
Washington DC,

DEAR SENATOR BENNETT: I suspect I am
“preaching to the choir’’ by sending this let-
ter to you, but I want you to know I am
strongly opposed to the Patients’ Bill of
Rights bill sponsored by Sens. Kennedy and
McCain under consideration by the Senate.
There are better ways to correct the few
problems that get so much attention.

My company prides itself on providing
quality health care for our valued employees
and their families. We provide a comprehen-
sive plan which includes dental and have
never had a complaint that could not be cor-
rected. We are partially self insured and pay
the total premium. No cost to the employee.
Why mess with a good thing? The present
system has kept costs in check and afford-
able. The politically motivated Kennedy-
McCain bill will only drive up the cost of
health insurance and encourage employers to
pass more responsibility for health care to
the employee.

Unfortunately, the Kennedy-McCain bill
threatens my ability to provide health care
for my employees. However well-intentioned,
this bill would expose employers like me to
lawsuits between employees and the health
care plan my company provides. Despite
claims that this bill has a lawsuit ‘‘exemp-
tion” for employers, this protection is
murky, at best, and does not adequately pro-
tect employers from lawsuits. In fact my
company could be sued for simply having se-
lected a health care plan for employees.

If this legislation becomes law, the only
way to protect my company from lawsuits
will be to drop health care benefits alto-
gether, and we will do this. I simply cannot
afford to expose our company to the poten-
tial liability from health care lawsuits. Even
if employers could be shielded from liability,
more lawsuits against health care plans will
result in higher premiums I pay for health
care. A survey of construction companies
last year found that 77% were faced with in-
creased health insurance premiums, even
without the potential added cost of this leg-
islation. In order to stay in business more
and more of the cost will have to be passed
on to the employee. As an alternative, em-
ployees should be given access to a quick,
independent external review process that
would give patients the right to take their
disputes to an independent panel for a quick
decision.

Employers are not bad people exploiting
their employees as the unions would have us
believe. Were it not for employers with a
profit motive our economic system would
not work. Please oppose this Kennedy-
McCain expansion of liability as you con-
sider managed care reform legislation. Don’t
destroy a system that has served us well and
made health care affordable. Thank you for
your consideration of my views.

Yours Truly,
R.I. CHRISTENSEN,
Vice President.

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). The Senator from New
Jersey.

Mr. TORRICELLI. Mr. President,
when this debate began yesterday on
reform of the managed care system in
America by establishing a Patients’
Bill of Rights, it did so under very un-
certain and unfortunate circumstances.
There was objection to proceeding to
the bill, causing delay and unnecessary
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confusion with the American people as
to whether we intended to deal with
this problem. We can all be pleased the
Republican minority now has with-
drawn its objections. We can now, to-
morrow, begin the serious work of ac-
tually debating a Patients’ Bill of
Rights.

This is a moment that has been 5
years in the making. Before the Senate
is honest, compromised, and reasonable
legislation to establish a Patients’ Bill
of Rights. It is a question that involves
our most basic responsibilities to the
American people to assure their health
and welfare.

We all recognize how we arrived at
this moment. The Senate may be late,
but it is right in dealing with this
question.

The extraordinary increase in the
cost of health care in the 1970s and
1980s radically increased the ranks of
the uninsured in America. By estab-
lishing a predetermined list of medical
providers at established costs with rec-
ognized services, it was everybody’s
hope that these managed care plans
could strike a balance between the
rights of consumers and providers with
reasonably agreed upon costs.

It was a sound concept, but practice
has established that the power dis-
proportionately came to rest with in-
surance companies and the doctors and
that patients lost control over their
professional rights or the needs of their
families.

During these years that the Federal
Government has been unable to deal
with this crisis, the ranks of the unin-
sured have continued to rise to 45 mil-
lion people despite managed care. The
growth of health care costs rose less
slowly but has continued to rise, and a
feeling of paralysis began to grip the
country as doctors no longer believed
they could make medical decisions and
families could no longer get access to
the health care providers that had been
a part of the American tradition of
family medical practice.

While the Federal Government was
paralyzed, interestingly, States began
to fashion their own responses. In 1997,
my own State of New Jersey enacted
the Health Care Quality Act—in some
respects a model for what the Federal
Government is challenged to accom-
plish. That law in New Jersey prohib-
ited gag clauses. Doctors had the right,
the recognized responsibility, to talk
to their patients about medical op-
tions. An independent health care ap-
peals program was established so, when
care was denied by the insurance com-
pany, people had someone to go to, to
appeal the judgment. There was a re-
quirement that insurers provide clear
information on their services and their
limitations.

Interestingly, in 1997 when that act
was passed by the State legislature in
New Jersey, it was by a Republican leg-
islature and signed by a Republican
Governor, something that should be a
challenge to Members of the Senate in
the minority party today. But this
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Senate is now challenged to act be-
cause, while that State legislation was
properly designed, it was insufficient,
not only insufficient in that it was not
national in scope but because for many
people in my State and across the
country in other States, people with
similar experiences were exempted by
ERISA laws.

Mr. President, 124 million Americans,
83 percent of those who get their health
care from their employer, are not cov-
ered by State laws because of this ex-
emption. Fifty percent of the people in
the State of New Jersey enrolled in
HMOs are exempted from the very
State protections that I just outlined
and that my State government wanted
and intended to give to our people be-
cause of this exemption under the Em-
ployee Retirement Security Act of 1974.

Under this bill, HMOs claimed immu-
nity from State regulations even if
there was negligent behavior. It may or
may not have ever been the intention
of this Congress to exempt managed
care in health care, but whether that
was our intention or not, that is how
the law is operating. So despite the
best actions of State government, mil-
lions of Americans—124 million Ameri-
cans—have no protection from the
abuses of the managed care system.
That is why the responsibility now
rests here and why this Senate is the
only hope of the American people to
get relief from this abuse of power.

The American people understand
what needs to happen. Only people in
this institution seem to doubt it. A re-
cent survey in my own State of New
Jersey by Rutgers University found
that one in four people in my State are
completely dissatisfied with their
health care plan, despite the fact they
are paying for it and are enrolled in it
and cannot get out of it because their
employers have contracted for it. Last
October a State report found that pa-
tients in my State were not only dis-
satisfied, but they are more dissatisfied
than they were a year ago. The situa-
tion is deteriorating.

The legislation now before this Sen-
ate, offered by Senators KENNEDY,
EDWARDS, and MCCAIN, is an answer. It
is not simply bipartisan. That under-
states what has been achieved. But 500
organizations of patients and doctors
stand behind this legislation to get pa-
tient protection to all Americans in
HMOs. The confrontation that went on
for decades between patients’ rights ad-
vocates and doctors has not only ended
but they have come together in a broad
national coalition for this legislation.
We have not only achieved what once
seemed unlikely, the bill represents
what once seemed impossible. This is
achieved because specific rights would
now be guaranteed to the American
people.

To many Americans whose children
suffer with diseases, whose lives are
threatened, this Patients’ Bill of
Rights, to them, in their suffering or
their financial distress, is just as im-
portant as the original document
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which bears the title a ‘“Bill of
Rights.” The title is borrowed for this
health care emergency because to them
this has every bit as much significance.

What are these rights? One is the
right to get to a specialist. Under cur-
rent law in managed care, you can take
a family member to your family doc-
tor, but the cancer or the heart prob-
lem, the specialized disease or ailment
that may plague you and threaten your
life, is beyond the capacity of that fam-
ily doctor. That is not the exception;
that is often the rule. With this bill,
you will have the right by law to get to
a specialist who can save your life.

No. 2 is the right to get to an emer-
gency room. In a nation in which we
travel the country every day all across
our States, all across our Nation, what
kind of system is it, if you have health
care insurance and you should be in a
car accident or have an illness trav-
eling somewhere in your State or
across America and the local emer-
gency room is not in your health care
plan? Under this bill, that emergency
room will give you coverage, whether
they are in the plan or not, because
you are there and that is where your
illness or your accident happens to be.

No. 3 is the right of women to use an
OB/GYN as their primary health care
provider. Millions of women have made
the medical decision to use their OB/
GYN as their principal health care pro-
vider. It makes no sense that they have
to first go to a family doctor, a general
practitioner, for a reference. This es-
tablishes that right.

No. 4, as with every other patient,
the right of a child to get to a spe-
cialist should never be impaired. A
child should be able to get to a pedi-
atric oncologist or heart specialist as a
matter of right, directly, without
delay, without question, if that is the
only person who can deal with their ill-
ness and that is established.

No. 5, it is unconscionable that, by
contract, any doctor should be re-
stricted from discussing with any pa-
tient their health care options—the
technology, the specialist, the choices
that the genius of American tech-
nology in medicine has made available.
But that is not a theoretical problem,
it is something that doctors are facing
in America every day, a contractual
wall placed between a doctor’s knowl-
edge and a patient’s need. This bill
tears down that wall. No doctor in any
managed care plan will ever be told
again: In spite of what you know, in
spite of what you think is in your pa-
tient’s best interest, you cannot tell
them the choices available. Now they
will know as a matter of right.

No. 6 is the right to a review. If a
doctor is prescribing a test or a proce-
dure and believes it is vital to a patient
and that is denied, that manager of a
health care plan, that businessman, is
not the last word. There is a right of
appeal to a health care specialist, inde-
pendently placed to oversee the man-
aged care plan, so not only is a doctor
making the recommendation but a doc-
tor is the final, independent word.
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Finally, the right of accountability. I
once heard Bill Clinton say there were
only two classes of people in this coun-
try by right who are immune from ac-
countability by the legal procedures:
Foreign diplomats by treaty and HMO
bureaucrats. One of those will be taken
away by this bill.

Can you imagine what an American
automobile would be like if auto com-
panies did not have the threat of law-
suits if their cars were not safe? We
would still be manufacturing clothing
in America that was flammable. We
might still be living in houses that had
carcinogens in them. I guarantee, our
cars, our trains, our airplanes would
not be as safe. The threat of liability,
the knowledge that the courts will hold
a company accountable if they do not
do whatever is required to be safe, is a
great protection for the American peo-
ple. We have extended it to every other
industry in America except to managed
health care plans. This bill will change
that. There will be access to court.
There will be damages.

There will be an expense if managed
care health care plans are not ensuring
that the right decisions are made, that
the law is followed and people are as
safe as possible. It is the right judg-
ment.

There are those who are going to
come to this floor in the coming days
and argue: Oh, that may all be true,
that may all be right, but if you give
these rights to the American people,
those 124 million Americans in man-
aged care who are not getting these
rights, the costs will rise so high that
the number of uninsured will grow and
the problem will become worse and not
better.

It would be a sound argument but for
the facts. The CBO has estimated that
if this legislation is put in place, the
average cost per employee will be $1
per month. That is a lot of protection
for millions of Americans at a very
modest cost. The CBO continues that,
over 10 years, it is estimated premiums
would rise by 4.2 percent. That is a lot
of protection for a lot of years for very
little cost.

But what of the argument that even
these modest costs would throw more
people into the ranks of the uninsured?
The experience has been just the oppo-
site.

In 2000, when health insurance pre-
miums increased by 10 percent, more
than twice the amount estimated
would happen under this bill, the num-
ber of uninsured not only didn’t rise
but the number of uninsured dropped.

There is no reason to believe—and
the empirical evidence suggests over-
whelmingly—that we will not cause a
rise in the uninsured. We will simply
cause better insurance by passing this
bill.

This is good legislation. This goes to
our most fundamental responsibility to
the American people. If this Congress
and if this Senate does nothing else in
this session, if nothing else is accom-
plished, we can reach the lives of mil-
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lions of Americans who live in fear
every day that during the night a child
will get ill, a parent will contract a dis-
ease, or someone in a family will suf-
fer, and in spite of the fact that family
members get up every morning, work
every day and pay their health care
premiums, when they need their insur-
ance it will not be there for them.

It is not a theoretical fear; it is real.
We can do something about it. It is re-
flected in this bill. If we are ever going
to stand with the American people,
stand with them now. If we are ever
going to do something to change their
lives, do it with this bill.

I am proud to be associated with it. I
am more than a little proud that the
first legislation brought to this floor
by a new Democratic majority in the
Senate and by our majority leader,
ToM DASCHLE, is a Patients’ Bill of
Rights. That speaks volumes about the
Democratic caucus in this Senate. It
says everything you need to know
about ToM DASCHLE, and it says a lot
about why there is still a great chance
to be proud of this Senate and this ses-
sion of this Congress.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Ms. STABENOW. Thank you, Mr.
President.

First, I want to thank my colleague,
the senior Senator from New Jersey,
for his passionate commitment to af-
fordable access to health care and pa-
tients and families, and I appreciate
being on the floor with him today. We
appreciate his leadership.

I come to the floor again to speak
about this critical issue of passing a
Patients’ Bill of Rights for the families
of our country. One of the reasons that
I came to the Senate in January was
because of this issue and what it means
to the families I represent.

The very first opportunity and honor
that I had to speak on the floor of the
Senate was to speak about the impor-
tance of passing a Patients’ Bill of
Rights. I am very pleased and thankful
and grateful to our new majority lead-
er for his understanding of the priority
of this legislation and the fact that he
would indicate that under his leader-
ship the first bill to come to this floor
would be the bill to guarantee that
those who pay for insurance, who have
health insurance, and the businesses
that pay for insurance for their em-
ployees will know that, in fact, care
will be given when there is an illness or
an emergency.

Yesterday, I spoke about young Jes-
sica and her situation as a young per-
son under an HMO. Today, I want to
share another story.

This comes from a letter that I re-
ceived as a House Member 2 years ago.
I shared it on the House floor during
the debate at that time. This came
from Susan and Sam Yamin. It was a
very important letter about the trag-
edy that befell their family and their
fight with an HMO to get emergency
care.
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Sam Yamin owned his own business.
He worked hard. He owned a tree-trim-
ming business. He was working on the
job every day to support his family. He
and Susan were working hard. One day
on the job he had an accident with a
chain saw that caused him to fall back
and cut his leg down to the bone. This
is in Birmingham, MI, a business owner
who had an accident. He was rushed to
the nearest emergency room where he
was prepared immediately for surgery
to repair the nerve damage.

The doctors took him in, had him
ready, and prepared to have surgery.
They called the HMO which said: He is
at the wrong emergency room. You
can’t proceed to save the nerve in this
man’s leg. You have to tell this man
that he has to go across town in metro
Detroit to another emergency room in
order to be able to be served.

With much distress, as you can imag-
ine, his wife, Susan, packed him up,
and drove him over to another emer-
gency room where he waited, on a
gurney, in the emergency room, for 9
hours. He didn’t see a doctor until he
finally literally tore a pay phone off
the wall; he was in such pain; and he
was crying out for help.

His ordeal continued when ortho-
pedics began making decisions based
on the HMO point system for the ap-
proved hospital doctors. If a patient
has an unsuccessful operation or an ex-
pensive procedure, the doctor is given 5
to 10 points under this system. But if
the doctor is able to provide a low-cost,
quick fix, the point range is 0 to 4.
They receive compensation based on
how low the points are in this process
of looking at payment.

Unfortunately, not only was he
trapped by having to move to another
emergency room, but this point system
which rewards the low-cost fix put him
in a situation where he didn’t get sur-
gery. He didn’t have surgeons who
came to his rescue to fix the nerve in
his leg. They just simply sewed up the
leg. Now Sam Yamin has permanent
nerve damage that is spreading up his
spine. He lost his business. His health
care costs have escalated and have be-
come a serious burden to his family.
After many appeals, the HMO finally
agreed to refer Sam to what they con-
sidered to be an adequate specialist, a
podiatrist, a foot doctor. I certainly re-
spect podiatrists, but that is not what
this gentleman needs for the disability
and the permanent nerve damage in his
leg.

Finally, even when they made a re-
ferral, it was not to the appropriate
specialist.

Sam Yamin is one example of some-
body who worked hard, had his own
business, cared for his family, played
by the rules, and had insurance. He
thought his family was covered. He
goes to the emergency room, and he is
told that he cannot get the help that
he needs.

That is what this is about. That is
what this Patients’ Bill of Rights is
about. It is about saying to those fami-
lies who have health insurance for
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their family members that if you are in
an emergency, you can go to the near-
est emergency room and get care. If
you need a specialist, you can have the
right to a specialist. If you need a test
or a treatment, you can have that, and
the doctor or the nurse can make the
medical decision and not be overruled
because of nonmedical reasons because
it is just too expensive to give you the
specialist that you need or the test or
the procedure.

We really have a choice in front of us
this week and next week as we debate
the Patients’ Bill of Rights. It is time
to choose. Are we going to stand up for
Susan and Sam Yamin and their family
in Birmingham, MI? Are we going to
stand up for the doctors and the nurses
and the dentists and the therapists and
all those who come into the health care
profession to be able to treat patients
and give them the care they need? Are
we going to stand up for the people who
pay the bills as consumers of health in-
surance? Or are we going to side with
the HMOs and the insurance companies
that have created this problem?

That is the choice. To me, it is a sim-
ple choice. We know there are folks in
the HMO business and insurance com-
panies that make good decisions. There
are HMOs in Michigan that do a good
job.

But we also have situations where
the wrong decisions are made and peo-
ple have been hurt. In the end, when
the Yamins come to me and say: Why
is it that the only part of the health
care system that is not held account-
able for what they do and the decisions
they make are HMOs? I cannot answer
that. I cannot answer why the only two
groups of people in the United States of
America that are not held account-
able—cannot legally be held account-
able for their decisions—are foreign
diplomats and HMOs. I cannot answer
the reason why that makes any sense
because I believe it does not.

The Yamins are asking me to fight
on their behalf. The damage is already
done. Mr. Yamin has lost his business.
He has lost functioning in his leg. The
mounting medical bills for their family
will not be reversed. But they have
asked me to fight to make sure this
does not happen to another family.

I urge my colleagues to join in a bi-
partisan bill before this body. A lot of
hard work has gone on. There have
been a lot of changes in the last 5 years
since this issue was first brought up.
We have an opportunity to pass some-
thing meaningful that will make a dif-
ference in the lives of our families. I
urge we do so.

I yield the floor, Mr. President, and
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr. JEF-
FORDS). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mrs. HUTCHISON. Mr. President, I
want to address the issue today of pa-
tient protection legislation that is now
before the Senate. I would like to
thank so many of my colleagues who
have led the effort to enact sensible pa-
tient protection legislation that will
protect patients more, give patients
more rights, and make sure we keep
the costs down so that we will not de-
crease the number of insured in our
country but, in fact, will increase the
number of insured people. We would
like a goal of every American to have
quality health coverage. To do that, we
must keep costs down as well as make
sure that the quality part of the com-
mitment is kept.

Senator FRIST, Senator BREAUX, and
Senator JEFFORDS have what I think is
the best bill. Of all of the alternatives,
I think there are parts of each that are
similar, and I think all the three major
bills will certainly be able to come to-
gether. But I think the Frist-Breaux-
Jeffords approach is the one that
makes the most sense and addresses
the issues that are of most concern.

Senator FRIST, the Senator from
Tennessee, is also the only medical
doctor in the Senate. Of all people, he
would know the danger of turning over
patient care to accountants and an in-
surance company. He also knows the
danger of turning patient care over to
trial lawyers whose first interest is not
the well-being of the patient.

That is why I think his bill is the one
that takes the balanced approach of
giving more rights and addressing the
major concern of quality patient care
but also making sure that we do not
open the courts to frivolous lawsuits
that would cause the cost of health
care to increase exponentially.

We all know that quality health care
in the United States is unparalleled.
There is no argument from anywhere
regarding that fact. The question is,
How do we maintain this level of qual-
ity while expanding it to as many
Americans as possible? This is a com-
plicated question, but there is a decep-
tively simple answer: Cost.

When you review the statistics on
the uninsured, it becomes very clear.
Only 18 percent of the uninsured come
from families who have no connection
to a workforce. The Kaiser Commission
found that 82 percent of the uninsured
come from working families. In fact, 71
percent of the uninsured come from
families with one or more full-time
workers.

According to a study done by the
Center for Studying Health System
Change, 20 percent of all uninsured peo-
ple are offered health insurance by
their employer, or a family member
has an employer who offers health in-
surance, and they could get coverage
for his or her family, and they choose
not to enroll in the plan.

The most cited reason for not enroll-
ing in an offered plan is cost. The costs
are a double-edged sword. They are of
concern to the patient and the em-
ployer who would provide insurance.
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High costs have caused people to
choose to be uninsured in return for
more money in their paycheck, feeling
that they need that money for other
priorities higher than health care cov-
erage. It also is the stated cause by em-
ployers that say they cannot offer
health insurance to their employees.
That is why it is essential that any bill
we pass not increase costs either for
the patient or for the employer.

If health costs continue to climb, the
potential results could be alarming, as
evidenced by a recent series of nation-
wide polls of employers. In each one, an
overwhelming majority of employers
stated unequivocally they would have
to pass on any new cost to their em-
ployees, whether by raising the em-
ployees’ premium or out-of-pocket
costs or by reducing benefits or elimi-
nating coverage of certain services.

As the American economy begins to
cool, businesses are beginning to tight-
en their belts. We are seeing the unem-
ployment rolls go up. This could take a
bigger toll on the rolls of the Nation’s
uninsured. We cannot fool ourselves
that a minor increase would make no
difference to businesses, especially
small businesses with tight profit mar-
gins. Indeed, it would not take much at
all for small businesses to drop cov-
erage of their employees.

According to a study done by the
Employee Benefits Research Institute,
a b-percent increase in premiums would
cause b5 percent of small businesses to
drop coverage, and a 10-percent in-
crease would cause 14 percent to drop
coverage.

There is also some good news in these
figures, if we can just address them;
that is, this would also work in re-
verse, with decreases in rates creating
more coverage. In fact, just a 10-per-
cent decrease in rates would make 43
percent of small businesses more likely
to offer coverage.

We must keep these consequences in
mind. We must also remember the con-
sequences of our own actions in an-
other way. Remember the health care
debate that we had less than 10 years
ago. I doubt that my colleagues across
the aisle want to relive the con-
sequences of trying to force upon the
American people a nationalized health
care system in our fiercely inde-
pendent, democratic Nation.

If Americans are currently unhappy
with decisions being made by their
HMO rather than their doctor, then
just as in 1993, they are not going to
want decisions to be made by a bu-
reaucracy in Washington, DC. Yet
today we are considering legislation
that would impose numerous new Fed-
eral mandates and regulations. I know
if we don’t learn from the mistakes of
the past, we are doomed to repeat
them. I didn’t think we would be
doomed so soon.

We all have the same goals: to ensure
high-quality health care is not com-
promised; that more Americans have
access to health care; and that all pa-
tients have basic rights and guarantees
concerning their health care.
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This is about people, not lawyers. We
understand that people care more
about getting health care, not about
filing a good lawsuit. We understand
patients want the care. They are not
interested in filing a lawsuit later,
when the injury may be irreparable. We
have the support of the American peo-
ple on this issue. A recent survey by
Market Strategies showed that 83 per-
cent of Americans say lawsuits with
few restrictions would make it even
harder for the working poor to afford
coverage.

We should also listen to States that
have already introduced some form of a
Patients’ Bill of Rights, such as my
home State of Texas. One size does not
work on humans, and it should not be
applied to all States, either. Yet one of
the bills that is before us, the Kennedy-
McCain bill, would make all States the
same. It would penalize States such as
Texas that have taken steps toward a
Patients’ Bill of Rights and where, in
fact, it is working.

When Texas enacted the broad set of
managed care reforms in 1997, they ad-
dressed an issue that we are attempt-
ing to address in Congress. Texas suc-
cessfully tackled even the sticky issue
of appeals and lawsuits, one of the
greatest hurdles in the debate on the
bill today.

In Texas, if an HMO denies a claim,
patients have the right to internal and
external appeals. Once you have ex-
hausted your administrative remedies
and only then can you contemplate
suing your HMO in court. The external
review section was struck down by a
Federal court as the State tried to
apply these provisions to federally reg-
ulated HMOs. As you can imagine, that
didn’t stop Texas. They revived their
external review section of the law, this
time making it voluntary. Despite the
ability to decline to participate, HMOs
and other health plans are partici-
pating, and they are agreeing to be
bound by the external review process.

This is how the external review proc-
ess works in Texas. We let an external
review board of professionals, who are
not associated with the HMO, decide
who is right concerning the patient’s
care. If the HMO denies coverage for a
certain procedure, the patient and the
doctor disagree with their decision,
then the patient can make an internal
appeal within the HMO first.

If after the HMO reviews the appeal
they still refuse to change their stance,
then the patient can appeal again to an
outside panel of experts not associated
with the HMO in any way. It works.

In fact, of more than 300 appeals
heard under the external review sys-
tem, fewer than 10 lawsuits has
emerged. At the same time, the system
has proved to be fair. The conclusions
of the appeals are virtually 50/560 in
favor of both the patients and the
health plans.

I know all of us want the best health
care for America. But it is a lot easier
to jump on a rhetorical or political
bandwagon, sometimes, than to create
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good legislation. Rather than rushing a
bill through Congress—and this bill has
not even had a committee markup—it
is important that we examine this bill
carefully. We are going to have to do
that in this Chamber because the com-
mittee process was bypassed.

It is important that we ensure we are
not creating more problems than we
are trying to solve. We must remember
the rule of unintended consequences,
that sometimes the end results are
vastly different from what we expect or
intend.

We can’t afford to take a chance with
unintended consequences with our
health care system. It is too basic to
too many people in this country for us
to make a mistake and go overboard
and find that we have allowed so many
lawsuits with not very many limits to
create a cost increase in our health
care system that would cause people to
lose coverage or to start relying on
lawsuits instead of talking to their
doctors and getting an outside appeal
to get the care on a timely basis.

A Patients’ Bill of Rights is impor-
tant. We must make sure that we work
together to get this high quality.

Let me describe some of the reasons
I am supporting the Frist-Breaux-Jef-
fords plan. It gives access to emergency
rooms without any question and with-
out any delay. In fact, all of the bills
agree on these basic issues. I believe if
we have a bill that has direct access to
an emergency room, direct access,
without going through a process, to get
to an OB/GYN specialist or a pediatri-
cian or specialty care by a specialist in
an area, when that is called for in a di-
agnosis, then I think that will be a
good Patients’ Bill of Rights.

If we have a rapid, binding internal
and external review process on denials
of claims, that would be a good Pa-
tients’ Bill of Rights.

If we have access to Federal courts,
after going through the external review
process, with reasonable limitations on
noneconomic damages, that will be a
good Patients’ Bill of Rights.

No one argues that we should have
unlimited economic damages if a per-
son is found not to have gotten the
proper care. That person needs to have
the right to that care that was found to
be denied in error.

It is the noneconomic damages that
have caused so much rise in cost
throughout our health care system,
that has caused premiums to go up,
hospital costs to go up, equipment
costs to go up, doctor visits to go up.
We can come to a reasonable com-
promise that gives people rights to sue
and rights to access but doesn’t take
the cap off responsibility so that the
patient care is secondary to the big
court reward that you might get even
if it is unwarranted.

That hurts everybody in the system
because the cost goes up. And who is
hurt the most? It is the person who is
barely able to afford that insurance
coverage but has access to it and might
drop it or choose to go uninsured be-
cause the costs become unbearable.
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This has a ripple effect throughout
the health care system. When a person
goes uninsured and then has a terrible
accident, then the costs must be shared
by all taxpayers, by all the people in
and out of the system. It is in every-
one’s best interest that we have qual-
ity, affordable health care coverage so
people will have their needs met in a
responsible way.

That is what I think the Frist-
Breaux-Jeffords plan will do. I hope
very much that my colleagues will
make sure that we do the responsible
thing because it would be a bigger
harm to our country to do the wrong
thing, to take a chance.

I was here during the debate in early
1994 on the health care plan that was
put forward, which would have basi-
cally nationalized our health care sys-
tem. After 2 days of debate on that bill,
it was pulled down because people
began to see that putting our health
care system into a government system
was going to limit quality. It was going
to limit the access that people have to
the great quality health care that we
have come to enjoy in our country.

When we talk about quality health
care, we are talking about new innova-
tions in prescription drugs. We are
talking about being able to treat some-
thing with prescription drugs today
that 10 years ago would have been a
huge operation and a 2-week stay in
the hospital. We have been in the fore-
front of the innovation with the newest
technologies and the newest prescrip-
tion drugs that would allow America to
have the very best health care coverage
of any country in the world. We don’t
want to lose that. Our freedom to
choose has been a big part of the suc-
cess of that system.

But we are in danger of losing it if we
turn our system over to people who are
not interested in patient welfare. It
could be the accountant in the insur-
ance company office who makes a data
entry error and causes the person to
lose coverage; or it can be the trial
lawyer who is more interested in earn-
ing a big fee than in getting the pa-
tient the coverage they need.

It is my intention to offer an amend-
ment to this bill that would also make
sure that a person can’t have coverage
dropped without notice. Today, a per-
son can walk into a pharmacy and
order a prescription under their insur-
ance policy and be told by the phar-
macy that a family member has been
dropped from coverage, unbeknownst
to the person who walked in the door.
What kind of system is it that someone
can be told they don’t have insurance
and, therefore, they can’t get their pre-
scription or they must pay for it in full
even though they have coverage, and
then when the person calls the next
week and says, excuse me, but I was
told this week, after 6 years of cov-
erage by the same insurance company,
that a member of my family was
dropped from coverage, and the person
says, oh, there was an error made in a
data entry and it was a mistake that
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your wife was dropped from coverage.
That has happened with one of the bet-
ter insurance companies in this coun-
try.

I am going to offer an amendment
that would keep an insurance company
from dropping without notification
someone who has been approved for
coverage, so if there is a mistake, the
person will have the ability to correct
the mistake before suffering the em-
barrassment of being told that they
don’t have coverage. I just wonder
what would have happened if the per-
son had showed up in the emergency
room and was told they didn’t have
coverage anymore, unbeknownst to
them, because of a data entry error
that was inadvertently made by a face-
less bureaucrat in an insurance com-
pany system.

So I do think it is important that we
have a Patients’ Bill of Rights, and I
think it is important that we proceed
with the utmost caution to make sure
that everything we are doing is going
to contribute to the problem’s solution
and not make it worse. That is the
choice that we have today, and the rea-
son that I am supporting the bill cre-
ated by the only physician in the Sen-
ate, Senator BILL FRIST, who has seen
firsthand the dangers of an insurance
company making a bad decision in an
HMO and the dangers of putting pa-
tient care in the hands of trial lawyers.

What we want is a Patients’ Bill of
Rights that puts patient care first and
foremost and makes sure that we don’t
increase costs with unintended con-
sequences. That is the issue that we
will be debating for the next 2 weeks. I
hope the people of America will take
the opportunity to Ilearn the dif-
ferences between the two major bills
that will be before us today and the
rest of this week, and probably next
week, because a person’s insurance cov-
erage and quality of care will be great-
ly affected by what we do in the Senate
in the next 2 weeks.

I urge my colleagues to take the re-
sponsible approach to make sure that
we keep the high level of quality care
that we have been able to enjoy in our
country—the best in the world—and
let’s not take a chance on lowering the
quality while we give more people the
ability to have guaranteed rights, and
that our eye is on more access for more
people in our country, not less.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized.

Ms. MIKULSKI. Mr. President, I rise
in very strong support of the Bipar-
tisan Patient Protection Act of 2001,
which has been sponsored by JOHN
McCAIN, JOHN EDWARDS, and TED KEN-
NEDY.

I am a proud sponsor of this legisla-
tion because it meets my principles for
managed care reform and, yet, at the
same time, it meets the day-to-day
needs of my constituents in Maryland
and the American people. It is also sup-
ported by virtually every health care
consumer and provider group.
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Mr. President, the time to act is
now—not weeks from now, not months
from now, not years from now. We have
been considering what is the best ap-
proach to have a Patients’ Bill of
Rights to protect people from the arbi-
trary, capricious, and often dangerous
decisions of insurance companies. We
have been considering that now for
more than 4 years.

Now, nobody said during the debate
of the tax bill that we need more time
to analyze these amendments. Yet we
have irrevocably made a fiscal choice
that I think will ultimately shackle us
in what we can do for the American
people. We did that pretty quickly.
They were all set to kind of ram a mis-
sile defense shield down our throats,
where we were going to spend $80 bil-
lion to come up with a ‘‘techno-gizmo”’
to shoot a bullet with a bullet that
might or might not come to us. Yet
after 4 years, we need more time to
look at the fine print on the Patients’
Bill of Rights.

I say the time has come. We have to
have this done by the Fourth of July,
and I am ready to declare my declara-
tion of independence and really move
this bill forward.

In the United States of America, we
are geniuses at inventing the third
way. We don’t have a socialist system.
We don’t have a comrade system. I
agree, we don’t want comrades and so-
cialism. Also, we did believe people
needed a safety net. We didn’t want to
leave them to the vagaries of who gets
health care—where you could have the
rich versus those with no health care
at all—kind of a Darwinian, predatory,
free-market approach; but at the same
time we invented the third way—pri-
vate insurance that people could buy to
protect themselves. We in the United
States wanted to give help to those
who practice self-help. We invented
Medicare and Medicaid for those popu-
lations that were either too poor or too
at risk for the private market.

So now here we are with the third
way—private insurance. But some
years ago, in a place called Jackson
Hole, where the insurance companies
met with lots of tax subsidies to sup-
port them at that meeting, they came
up with managed care. Managed care is
nothing but a euphemism for a moat
around medical care. That is what
managed care is—a moat around med-
ical care. Jackson Hole created a black
hole for patients to be able to go in and
get the medical care they need.

So I think the time to act is now. I
hope that we will follow some very
basic principles. Mr. President, I think
we need to fight for patients, not for
profits. Medical decisions should be
made in the examining room by the
doctor, not in the board room by the
insurance executive. Patients should
have the right to receive the treatment
that is medically necessary by the
most appropriate provider using the
best practices.

Patients need continuity of care.
Just because an employer changes in-
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surance companies, you should not
have to change your doctor, particu-
larly if you are pregnant or a family
member is terminally ill or if you are
in a rehab center.

Patients should be able to hold their
insurance companies accountable for
medical decisions in the same way they
hold their doctors accountable for med-
ical decisions, and that is by having
the opportunity for redress in court.
The McCain-Edwards-Kennedy  bill
meets those principles.

Let me give an example of continuity
of care. It is absolutely crucial. I worry
about people who are undergoing care
for serious and complex medical condi-
tions. Often an employer will change
insurance companies, but the employee
should not be penalized. Again, if a
woman is pregnant, she should have
continuity of care. If a family has a
child who has leukemia, while they are
fighting for their child’s life, they
should not be fighting with their insur-
ance company to Keep their doctor.

If a family member has a stroke and
is getting rehab, certainly they should
be able to have continuity in that facil-
ity with that rehab team for 90 days or
until discharge from the facility.

These are the kinds of issues we are
talking about in our legislation and
what we are fighting for.

I came to the Senate to save lives, to
save jobs, and to save communities.
This is what we want to do: save lives
and make sure we stop the horror sto-
ries about Americans who are denied
medically necessary treatment.

Mr. President, 31,000 people every
year are forced to change doctors;
35,000 people a year have needed care
delayed. Thousands and thousands
every day have to wait for permission
to get their bills paid.

Let me tell you about Jackie from
Bethesda, MD. She is a go-getter, as
many Marylanders are. She was hiking
in the Shenandoah Mountains, lost her
footing, and fell down a 40-foot cliff.
Thank God there were people there to
help her. She was airlifted to a hos-
pital. Guess what. The HMO refused to
pay her $10,000 hospital bill because she
did not get prior authorization.

Then there is the story of a little boy
who found his diabetic dad lying un-
conscious after days and days of trying
to get an HMO referral to a specialist.
This little genius called 911, but, again,
though the father was rescued, they
then had to fight with the insurance
company while they were fighting to
bring him back to health so he could go
back to work.

Fight, fight, fight always with the in-
surance company. I am joining with
Senator JACK REED on an ombudsman
bill that supports programs like the
one in Maryland where we actually pay
people to deal with the entanglements
of denial and dismissal of benefits to
which they think they are entitled.

The McCain-Edwards-Kennedy bill is
terrific. It guarantees access to emer-
gency care. It provides timely access to
specialists.
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In this bill, if you have a child, you
have access to a pediatrician. A woman
has direct access to an OB/GYN. We
guarantee continuity of care, and we
stop that dreaded practice of drive-by
mastectomies. That is why we like the
McCain-Edwards-Kennedy bill.

We know Dr. FRIST and Senator JOHN
BREAUX and even yourself, Mr. Presi-
dent, look at it another way, and we
respect that, but we think that bill has
too many loopholes. It leaves out too
many protections. There is no protec-
tion for a health care provider that ad-
vocates on behalf of a patient. It does
not prohibit coercive financial incen-
tives for physicians to deliver health
care. But I do not want to talk about
their bill. I want to talk about the
McCain-Edwards-Kennedy bill. I want
to talk about getting a bill now. I am
talking about a bill that removes the
moat around medicine. I am talking
about putting patients before profits.

I conclude by saying we are the dis-
covery nation. In the 20th century, we
made more scientific and medical
breakthroughs than at any other time
in world history, and the break-
throughs came from here. They came
because the American people funded
the NIH and then the private sector
and our universities value added to
come up with new ideas and new prod-
ucts that are saving lives.

When my mother was first diagnosed
with diabetes, she could either go on
insulin, oral insulin, or nothing at all.
Now there are over 300 different forms
of medication to help those patients.
We are on our way to finding a cure for
Alzheimer’s and Parkinson’s.

While we are so busy discovering life-
saving pharmaceuticals, dramatic new
techniques, and new forms of preven-
tion, we should not let the insurance
companies prevent our access to the
very things we paid to invent.

Let’s pass this Patients’ Bill of
Rights. Let’s do it before the Fourth of
July break, or I believe the American
people will foment another revolution,
and we will have to stand out of their
way.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia is recognized.

Mr. MILLER. Mr. President, I rise in
support of the McCain-Edwards-Ken-
nedy patient protection bill of which I
am very proud to be a cosponsor.

It is time—it is past time—for us to
help millions of Americans obtain their
basic rights and protections in dealing
with health care providers.

It is time—it is past time—for health
insurers to be held accountable when
they show more concern for their own
bottom line than for the patients’
health and safety.

It is time—it is past time—for med-
ical decisions to be made by patients
and doctors, not some HMO bean
counter.

I am no stranger nor a Johnny-come-
lately to this issue. Years ago I became
a supporter of Congressman CHARLES
NorwooOD’s effort, my good friend and
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Republican colleague from Georgia, as
he went about in his courageous effort
to make this change. And I come from
a State that passed a strong patient
protection law 2 years ago which, by
all accounts, is working very well.

Now it is time for Congress to pass a
strong Federal law to protect the mil-
lions of patients who cannot be pro-
tected by the Georgia law or by any
other State’s law.

This patient protection issue has
been on our to-do list for a long time.
We often speak of something serious as
being a life-or-death matter, but it sel-
dom is. Today this is truly a life-or-
death matter for many American fami-
lies who cannot wait any longer for us
to act.

When Georgia wrestled with this
issue 2 years ago, at the heart of the
debate was the question of how we
could best protect the interest of pa-
tients enrolled in managed care plans.
That question has become increasingly
important over the past 20 years be-
cause managed care has come to domi-
nate the health care delivery system.

In 1980, managed care was a novelty.
Today more than 70 percent of Ameri-
cans and close to 80 percent of insured
employees are covered by some form of
managed care.

As the number of Americans enrolled
in HMOs and managed care has grown,
so have the complaints grown and so
have the horror stories grown about
being denied adequate care.

The proper role of managed care is to
balance the cost of health care with
the medical needs of patients, but in
too many cases the concerns about cost
always come out ahead of the concerns
for the patient. In far too many cases,
managed care has become mismanaged
care.

The Georgia law that was passed in
1999 brought balance to the equation by
giving patients explicit access to spe-
cialists and emergency care. The law
also created an independent external
review system to address patients’
grievances. These are the essential
components of any good bill, and they
are the components of the bill I speak
for today.

When the Georgia Legislature de-
bated this law, there were critics—crit-
ics who made the same arguments that
we are hearing in Washington today
and that I heard last year and the year
before.

In Georgia, the critics paid for ads
saying the law would drive up pre-
miums and cause more people to lose
coverage. The critics paid for ads
claiming employers would be held lia-
ble for HMO mistakes. They paid for
ads predicting—and I love this alliter-
ation—a ‘“‘flurry of frivolous’ lawsuits.
Oh, there was hissing and moaning, but
you know what? None of those dire pre-
dictions has come true. By all ac-
counts, Georgia’s patient protection
law is working, and working well. In
fact, patients are so satisfied with the
independent review process that not a
single, solitary patient has filed a law-
suit. No, not one.
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Let me read from an article in the
Atlanta Constitution on Monday,
““Georgia’s Pioneer Plan Avoids Legal
Side Effects.” The first two paragraphs
I will read:

When Georgia’s Patient’s Bill of Rights be-
came law two years ago, managed-care com-
panies predicted they would be spending a
lot of time in court defending their decisions
to deny coverage. But there has yet to be a
lawsuit filed by a patient who first aired the
grievance through the new independent re-
view system, state officials said.

“The law is working as intended,” said
Clyde Reese, Director of the Health Planning
Division that oversees the patient protection
process. ‘‘In the two years, no one who has
gone through this process and has been de-
nied has filed a lawsuit. It has not given rise
to litigation. We’re not aware of even one
suit that’s been processed.”’

There it is. The naysayers, Chicken
Littles, never give up. Today on this
bill, they are telling you that if it is
passed, the sky will fall. They claim
that the patients’ employers can be
sued as well as the HMO itself.

Wrong. Not so. This conservative,
probusiness, Democratic Senator would
never support a bill that exposes em-
ployers to that kind of liability. The
McCain-Edwards bill specifically pro-
tects employers, gives protection even
to the directors of the HMO. Those in-
dividuals cannot be personally sued, as
some would have you believe. Employ-
ers are shielded from lawsuits unless
they directly participate in a medical
treatment decision.

This is also one of the very principles
President Bush has said must be in-
cluded. When President Bush released
his principles for a bipartisan Patients’
Bill of Rights on February 7, he said:
Only employers who retain responsi-
bility for and make medical decisions
should be subject to suit.

We agree with President Bush. The
principle outlined in February is the
exact principle that is in our bill.

Now I am not a judge, and there is
not enough of me to be a jury, but that
is pretty plain to me. Only the HMO
itself can be sued. And who can argue
that HMOs should not be held account-
able for mistakes? Shouldn’t HMOs be
treated like any other health care or-
ganization or doctor or business or in-
dividual?

While the Georgia law is a model for
protecting patients, they unfortu-
nately cannot protect all of Georgia’s
patients. No State law on this issue
can protect all the citizens because a
Federal law, the Employee Retirement
Income Security Act of 1974, also
known as ERISA, exempts a large class
of employees from State oversight.
That means millions of Americans are
not covered under any patient protec-
tion law. They have no legal recourse
in dealing with their HMOs, and they
are suffering. It is, for too many, truly
a life-or-death matter. That is why I
believe so strongly that Congress must
act, and act now.

The McCain-Edwards bill would also
provide patients with their basic rights
and protections in a balanced way. It
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guarantees access to medical special-
ists; it protects patients from having
to change doctors in the middle of
treatment; it provides fair, unbiased,
and timely internal and independent
external review systems to address pa-
tients complaints; it ensures that pa-
tients and doctors can openly discuss
all the treatment options without re-
gard to costs; and it includes an en-
forcement mechanism that ensures
these rights are real.

The McCain-Edwards bill is also con-
sistent with all of the principles laid
out by President Bush except one:
President Bush, a man for whom I have
profound respect, wants the Federal
courts to have exclusive jurisdiction
over patient protection lawsuits. An-
other Dbill introduced by Senators
BREAUX and FRIST, colleagues for
whom I also have great respect, would
comply with the President’s wish on
this point by moving all liability law-
suits to the Federal courts.

I am sorry, but I must respectfully
disagree with the President and my
colleagues on this one point. A purely
Federal solution is not the best solu-
tion. The Breaux-Frist bill would pre-
empt Georgia’s law, as well as the laws
of seven other States that have passed
similar patient rights bills. The tradi-
tional arena for resolving questions
about medical negligence is the State
court. I submit that is where the juris-
diction should remain. It is the court-
room that is the closest to the people.
Don’t make my folks in Brasstown Val-
ley have to go over the mountains,
through Unicoi Gap, to get to that big,
crowded, white marble courthouse in
faraway Gainesville. That ‘ain’t”
right. Let ’em go to the county seat, to
the courthouse in Hiawassee that they
and their family have known for years.

Now, one more thing. Any bill on this
issue is going to add to the cost of
health insurance premiums. They all
do. Ours, in my opinion, is the most
reasonable. The Congressional Budget
Office estimates if the McCain-Edwards
bill is passed, premiums will increase
by 4.2 percent over 10 years. That
translates to slightly more than $1 a
month for the average employee. I be-
lieve most Americans will be more
than willing to pay an extra $1 a month
for the protection this bill will afford
them.

Let’s not drag this thing on. Please,
let’s not play partisan games with
something this important. It has been
an issue in three congressional elec-
tions now and two Presidential elec-
tions. The time has come to resolve
this.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, before the
Senator from Georgia leaves the floor,
I will say a word. I have one daughter—
my oldest child is a daughter—and she
has four brothers. When she married,
we were a little concerned because she
married someone from the South, from
North Carolina. But he has been such a
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wonderful son-in-law and, with his fam-
ily, we have gotten to know about
something that I kind of refer to as
southern common sense. My son-in-
law, first of all, is very smart. In addi-
tion to that, he has so much common
sense. He can figure out problems. He
has been a great father to three of my
grandchildren.

I give that background because the
more I am exposed to southern legisla-
tures, the stronger I feel on an affirma-
tive basis about my son-in-law. I think
we need more of this southern common
sense in the national legislature. The
two Members on the floor today epito-
mize what I think is the direction of
the South in influencing legislation in
the Senate.

I listened with interest and awe to
the statement of the Senator from
Georgia. It was as good as I have heard
in this Chamber, and I have heard some
good ones. It was direct and to the
point, as only the Senator from Geor-
gia can be with his wealth of experi-
ence being an administrator and legis-
lator.

Another Senator on the floor with
the Senator from Georgia is our friend
from North Carolina.

My son-in-law is from Kannapolis.
We talked about that. It is a place
where they made lots of sheets and
towels and things such as that, for
many years.

I have not had the opportunity pub-
licly to express my appreciation to my
colleague for lending his expertise to
this legislation because he has not only
brought the southern common sense to
this legislation but also the respect we
all have for him and his legal abilities.

To my two southern friends here
today, I say thank you very much for
making it possible for us to be able to
pass this legislation. Because of the
two of you—there are other reasons, of
course—we are going to pass this legis-
lation. More than 5 years is enough. We
are going to pass this legislation, and
we are going to do it in the immediate
future, not way down the line. We are
going to pass it as soon as we can,
which is going to be before the July re-
cess begins.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Mr. President, first I
say to my friend from Nevada, he is
mighty lucky to have a son-in-law
from North Carolina.

Mr. REID. I agree.

Mr. EDWARDS. We are glad he has a
son-in-law from North Carolina.

I say to my friend from Georgia, who,
some people may not know, lives 6 or 8
miles from the North Carolina line, so
North Carolina had a little good influ-
ence on him when he was growing up in
Georgia. In fact, when I was in western
North Carolina not long ago, in the
closest town to the Georgia border,
they said they started to believe Sen-
ator MILLER was their Senator, so I had
to make it clear to them, no, it was not
true; I represented them, although he
does a great job of representing all the
people of that area.
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I thank the Senator for a number of
things.

No. 1, for the eloquence of his speech,
because it was so well thought out, so
clearly spoken that anyone listening
would have understood it.

No. 2, for talking about the actual
experience as opposed to some of the
rhetoric we hear on both sides of this
debate on the issue of what effect this
kind of patient protection legislation
will have on lawsuits and the potential
for lawsuits.

Georgia in fact has a real experience.
We do not need to guess about what has
happened down there. They have legis-
lation very similar to ours. In the
State of Georgia, there have not only
been few lawsuits, there has been none
during the time that law has been in
place. I know the Senator played a role
in helping, with his friends down there,
to make sure that law in fact hap-
pened.

Next, I thank the Senator for his
leadership on this issue. As he said, he
is no newcomer to this issue. He has
been involved in it for a number of
years. His expertise and involvement
are critically important.

Finally, no one cares more about
being certain we are not exposing em-
ployers to lawsuits than the Senator
from Georgia. He has made very clear
from the day he walked in this institu-
tion that he is a man of strong char-
acter, integrity, and independence.
There is no doubt in my mind he means
what he says. He would not be in sup-
port of this legislation—I might add,
nor would I, nor would the Senator
from Nevada—none of us would support
this legislation if we believed it ex-
posed employers to lawsuits. We all
care a great deal about that issue, as
we care about protecting patients and
providing adequate patient protection
against some of the HMO abuses that
have occurred.

I wanted to stand briefly and thank
my friend from Georgia, thank him for
his cosponsorship of our legislation and
thank him for his very clear thinking
on this issue which has now been ex-
pressed to the American people.

I yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. EDWARDS. Mr. President, I in-
quire how much time we have remain-
ing.

The PRESIDING OFFICER. The Sen-
ator has 2 minutes 20 seconds.

Mr. EDWARDS. Let me speak briefly
and then yield the floor to my col-
leagues on the other side from whom
we welcome hearing on this issue.

First, we have now had a number of
speakers who have addressed the issues
that have been discussed over the
course of the last 2 days now, since our
legislation was introduced. We pointed
out—and I hope we will continue to
point out throughout the course of this
debate—that there are areas of agree-
ment but there are areas of disagree-
ment. There are important differences
between the McCain-Edwards-Kennedy
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bill and the competing bill on the other
side. Those areas of disagreement go
from the beginning of the bill through
the end, including such things as ac-
cess to specialists outside the plan, ac-
cess to clinical trials—particularly
FDA-approved clinical trials, access to
a truly independent review process so
when the claim of a patient is denied
by an insurance company that patient
they can go to a group and get that de-
cision reversed, knowing it is a totally
impartial review panel, there being no
question about the independence of
that review panel; finally, as a matter
of last resort, the case being able to go
to court if in fact these other processes
do not work.

But what we now know from the Sen-
ator from Georgia, plus the experiences
in Texas and California, is that when
these appeal processes are in place,
when a patient is wrongly denied care
by an HMO, there are two places for
that decision to be reversed before any-
body goes to court. One is the internal
review within the HMO; the other is
the external review to a truly inde-
pendent body.

I might add as to the cost—the Sen-
ator from Georgia referred to this—our
bill, according to the Congressional
Budget Office, will raise insurance pre-
miums 4.2 percent over 5 years. The
Frist bill raises insurance premiums I
believe 2.9 percent over the same pe-
riod of time.

The difference between the two, the
1.3-percent difference, the majority of
that difference has nothing to do with
litigation. It rests in areas such as dif-
ference in access to specialists, dif-
ference in access to clinical trials, dif-
ference in quality of care. So the bulk
of the cost difference between the two
bills goes specifically to the issue of
the quality of care that children, fami-
lies, and patients across America will
receive.

To the extent the argument is made
that there is an explosion of litigation,
that this is going to cost a great deal
of money, the reality is that there is a
little over 1 percent difference between
our bill and the competing bill. The
bulk of that difference is accounted for
by difference in quality of care.

The American people are going to get
a better product. They are going to get
better health care. They are going to
have a way to get access to clinical
trials for their child who needs to be
seen by a specialist, to be seen by a
specialist. They are going to have a
way to reverse a wrongful decision by
an HMO. That is what we are talking
about. None of that has anything to do
with going to court or lawsuits.

As to the issue of going to court, as
the Senator from Georgia pointed out
so clearly, we are only asking one
thing, and that is that HMOs not con-
tinue to be treated as privileged citi-
zens; that they be treated as everyone
else—they ought to be treated as every
other American, every other small
business, every other large business—
and that they not maintain their sta-

CONGRESSIONAL RECORD — SENATE

tus as being the only group in America
that cannot be held accountable for
their actions. That is what this debate
is about. We are on the side of patients.
That is the reason the groups, AMA
and others, support our legislation.

I think it is time now for me to yield
the floor to my colleagues on the other
side.

The PRESIDING OFFICER (Mr.
BURNS). The Senator from Tennessee.

Mr. FRIST. I will take a couple of
minutes. I will be brief, and then the
Senator from Maine will address many
of the issues we discussed.

Clearly, much of the debate centers
on what the cost of this bill will be. We
both have patient protections. We want
to give rights to patients that they de-
serve, rights to make sure we have
medical decisions made by doctors and
patients working together, and not
medical decisions made by HMOs.

If HMOs make a medical decision,
then they need to be held accountable.
How do you hold them accountable?
That is where much of the difference
lies.

In terms of cost, because I do want to
clarify this and because the Senator
from North Carolina is comparing the
Frist-Breaux-Jeffords bill to the
McCain-Edwards-Kennedy bill, most of
the quoted cost comparisons are from
the Congressional Budget Office, upon
which we rely. In truth, they are pro-
jections. Nobody knows exactly what
the cost will be, but it is important to
understand how the increase in pre-
miums relates to the overall cost. Spe-
cifically, how much will premiums in-
crease for the 170 million people who
rely on insurance to obtain their
health care? That is what we are dis-
cussing. The American people, who are
the ones who will be paying more for
the cost of this Bill of Rights—what
they will pay is substantially different
in our bill versus their bill.

In their bill, when you talk about
these little percentages, the increase
itself is about a 4 percent increase in
premiums. When you talk about their
4.2 versus our 2.9 percent, the percent-
age is only 1 point difference. However,
the difference is significant, whether it
is 8 percent, or 5 or 4 percent, because
for every 1 percent increase, we are
talking about 300,000 people losing
their health insurance.

In America, when you don’t have in-
surance, you can still go to the emer-
gency room, but you do not have the
quality of care that you would have
with insurance.

Instead of trying to make these dif-
ferences sound tiny and small, as a
physician, I see the faces of 300,000 indi-
viduals. Three hundred thousand indi-
viduals, who today have health insur-
ance, but because of frivolous lawsuits
and paying trial lawyers too much with
no increase in patient protections, they
lose their health insurance.

We continue to talk about the rel-
ative cost.

One other thing, to clarify what has
been said on the floor regarding the
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civil remedies part, the Congressional
Budget Office scores the Frist-Breaux-
Jeffords bill versus the Kennedy-
McCain-Edwards bill twice as much in
terms of that increase. There is a big
difference in terms of the cost. They
score theirs .8 and ours is .4 in terms of
the cost due to civil remedies.

I yield the floor.

The PRESIDING OFFICER (Mr. EN-
SIGN). The Senator from Maine.

Ms. COLLINS. Thank you, Mr. Presi-
dent.

Mr. President, I am pleased that the
Senate is now considering the issue of
how best to ensure that patients re-
ceive the health care they need when
they need it and that was promised by
their insurance plan.

The last 10 years have been particu-
larly turbulent ones for health care
providers and patients alike. Concerns
about rising costs have led to extensive
changes in how health care services are
provided and paid for in both public
and private health plans.

As a consequence, there is a growing
unease across the country about the
changes in the way we receive our
health care. Families worry that if
they or their loved ones become seri-
ously ill, their HMO will deny them
coverage and force them to accept ei-
ther inadequate care or financial ruin—
or perhaps both. They feel that vital
decisions affecting their lives will be
made not by a supportive family doctor
but by an unfeeling bureaucracy. They
fear that they will have to fight their
insurance company as well as their ill-
ness.

These are the concerns that have
prompted this important debate about
how we can ensure that HMOs are held
accountable for promised care and that
medical decisions are made by individ-
uals wearing stethoscopes, not green
eyeshades. People should not have to
worry that their HMO will unfairly
deny them treatment or force them to
accept inadequate care.

Virtually every Senator agrees that
medically necessary patient care
should not be sacrificed to the bottom
line and that health care decisions
should be in the hands of doctors, not
insurance accountants. But we face an
extremely delicate balancing act: as we
respond to these concerns, we must be
careful not to impose overly burden-
some Federal controls and mandates
that will drive up costs and cause some
people to lose their health insurance
altogether. That is the whole crux of
the managed care debate.

We should pass a strong, binding Pa-
tients’ Bill of Rights, but we should do
s0 in a responsible way so that we don’t
add excessive cost, litigation, and com-
plexity to an already strained health
care system. Congress should use the
set of principles that President Bush
has given us as a road map to develop
a bipartisan Patients’ Bill of Rights—
one that applies meaningful patient
protections where they are needed
without unduly increasing health care
costs.
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The biggest obstacle to health care
coverage in the United States today is
cost. American employers every-
where—from the giant multinational
corporation to the small corner store—
are facing huge hikes in their health
insurance costs. Rising health insur-
ance costs are particularly problematic
for people purchasing coverage in the
individual market and for small busi-
nesses and their employees.

Earlier this year, the dominant car-
rier in Maine’s individual market in-
creased its rates by an average of 23.5
percent for indemnity plans and 32.6
percent for HMO plans. As a result of
these increases, many people in my
state are either dropping coverage or
switching to ‘‘catastrophic” plans with
very high annual deductibles.

Similarly, many small employers in
Maine are facing premium increases of
20 to 30 percent, forcing them either to
drop their health benefits or pass the
additional costs on to their employees
through increased deductibles, higher
copays, or premium hikes. This also
adds to the ranks of the uninsured as
more lower-wage workers, unable to af-
ford the increased costs, drop coverage
or turn it down.

No wonder the ranks of uninsured
Americans have grown to 43 million. If
this happens at a time we have been
enjoying a strong economy, just imag-
ine what could happen in an economic
downturn.

Higher health insurance premiums
lead to significant losses in coverage.
Studies have shown that for every one
percent increase in insurance pre-
miums, insurance coverage for as many
as 300,000 people is jeopardized. This is
one of the primary reasons I am so con-
cerned about the McCain-Kennedy
version of the Patients’ Bill of Rights.
According to the Congressional Budget
Office, the McCain-Kennedy approach
will increase health insurance pre-
miums by an additional 4.2 percent
over and above the double-digit pre-
mium increases we have already expe-
rienced. Moreover, this bill is even
more expensive than previous versions
of the legislation.

Congress should act to provide the
important protections that consumers
want without causing costs to soar,
and we can do so by passing a carefully
crafted bill. I also believe that we
should not pre-empt or supercede, but
rather build upon the good work that
states have done in the area of pa-
tients’ rights and protections.

States have had the primary respon-
sibility for the regulation of health in-
surance since the 1940s. As someone
who has overseen a Bureau of Insur-
ance in state government, I know that
state regulators have done a good job
of protecting consumers.

One of the myths in this debate is
that unless the federal government pre-
empts state insurance laws, millions of
Americans will somehow be ‘‘unpro-
tected” in their disputes with HMOs.
That simply is untrue.

For example, as this chart dem-
onstrates, 48 states have passed laws
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prohibiting ‘‘gag clauses’ that restrict
communications between patients and
their doctors. Forty-four states have
requirements for emergency medical
care; forty-seven have prompt payment
requirements; thirty-seven require di-
rect access to an OB/GYN; forty-one
have requirements for external appeals;
and all fifty have requirements for in-
ternal appeals and patient information.

As is so often the case, states have
been the laboratories for insurance re-
form.

They have acted without any man-
date or prodding from Washington to
protect their consumers. They have
been way ahead of us in enacting pa-
tients’ rights.

Moreover, one size does not fit all.
What may be appropriate for one State
may not work well in another or may
simply be unnecessary. For example,
what may be appropriate for Cali-
fornia, which has a very high penetra-
tion of HMOs, may simply not be need-
ed in States such as Alaska and Wyo-
ming where there is virtually no man-
aged care. In these States, imposing a
new blanket of heavy-handed Federal
mandates and coverage requirements
will simply drive up costs that will im-
pede, not expand, access to health care.

That is why the National Association
of Insurance Commissioners opposes
the approach taken in the McCain-Ken-
nedy bill which would force all States
to adopt virtually equivalent Federal
standards.

Recently, I received a letter from
Kathleen Sebelius, the president of the
NAIC, in which she writes:

States have faced the challenges and pro-
duced laws that balance the two-part objec-
tives of protecting consumer rights and pre-
serving availability and affordability of cov-
erage. For the federal government to unilat-
erally impose its one-size-fits-all standards
on the states could be devastating to state
insurance markets.

Mr. President, I ask unanimous con-
sent this letter from the NAIC be print-
ed in the RECORD at the conclusion of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit 1.)

Ms. COLLINS. Mr. President, under
the McCain-Kennedy bill, the Federal
Government could preempt existing
State patient protection laws unless
they had already enacted identical pro-
tections—not just similar ones, iden-
tical ones. The approaches taken by
the 50 States to the same types of pa-
tient protections vary widely and with
good reason in many cases.

Why should a State that has already
acted on its own to provide strong,
workable patient protections have to
make extensive changes in their laws
to comply with new Federal standards?

Let me give you a recent example
from my home State of Maine. Maine
is one of just 12 States that require
health plans in the fully insured indi-
vidual and small group market to pro-
vide coverage for routine costs for pa-
tients participating in clinical trials.
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During its consideration of this provi-
sion last year, the Maine Legislature
made the decision to include only those
clinical trials that were approved and
funded by the National Institutes of
Health. I would note, parenthetically,
that this decision was one that was
made by a legislature controlled by the
Democratic Party.

What would happen under the
McCain-Kennedy bill? Under that ap-
proach, Maine would have to go back
and rewrite its law to include clinical
trials approved or funded by the De-
partment of Defense, the Veterans’ Ad-
ministration, and the Food and Drug
Administration.

Why should the State of Maine have
to revisit its law? The law that the
State of Maine came up with to require
coverage of certain clinical trials was
carefully debated. It was thoroughly
considered. And the Maine State legis-
lature decided that this was the best
approach for the citizens of Maine. Yet
under the legislation we are consid-
ering today, Maine would have to
change its law or have it completely
superseded by the Federal Government
taking over control of its health insur-
ance market.

Let me be clear. I believe the Federal
Government does have an important
role to play in regulating the self-fund-
ed plans under ERISA. That is because,
under current Federal law, States are
precluded from applying patient pro-
tections to these Federal plans. That is
why we need a Federal law to ensure
that consumers enrolled in insurance
plans beyond the reach of State regu-
lators enjoy the same kinds of strong
patient protections that apply to
State-regulated plans.

As I said, and as you can see from the
chart, the States have been extraor-
dinarily active in this area. It is all
well and good if Congress decides that
it wants to impose a specific require-
ment or mandate on federally regu-
lated ERISA plans, since States are, by
law, precluded from regulating these
insurance plans. But the Federal Gov-
ernment should not be in the business
of second-guessing and overriding the
carefully crafted patient protections
that have been negotiated by our State
legislatures and Governors to meet the
needs of that State’s citizens.

States that have seized the initiative
and acted on their own should not have
to revise their carefully tailored laws
simply in order to comply with a Wash-
ington-knows-best, one-size-fits-all
Federal mandate.

Moreover, what if the State has made
an affirmative decision not to act in
one of these areas for very good rea-
sons, such as the reason I previously
gave where a particular State may not
have much managed care so that this
debate is largely not relevant to its
citizens? What if the State legislature,
after much discussion and debate, has
decided that a particular consumer
protection simply isn’t needed because
the marketplace has already taken
care of this issue?
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Let’s look at the consequences under
the McCain-Kennedy bill of a State
failing to enact an identical provision
to the consumer protections in S. 1052.

The bill proposes, quite simply, a
Federal takeover of State health insur-
ance regulation. The Health Care Fi-
nancing Administration, HCFA, would
be charged with enforcing the new Fed-
eral standard.

Talk about a right without a remedy.
In a report issued in May of this year—
5 years after new Federal health insur-
ance standards were enacted under the
Health Insurance Portability and Ac-
countability Act, the Mental Health
Parity Act, and the Newborns’ and
Mothers’ Health Protection Act—5
years after those laws passed, five
States are still out of compliance, and
Federal fallback enforcement in these
States is virtually nonexistent.

Moreover, HCFA told the GAO that it
has not even been able to fully assess
whether or not the States have com-
plied with the Mental Health Parity
Act enacted 5 years ago, and that law
is scheduled to sunset this year. Given
the fact that the Patients’ Bill of
Rights—the version we are considering
right now—is replete with new health
mandates, consumers should be very
concerned that HCFA has already prov-
en beyond a shadow of a doubt that it
is incapable of enforcing existing Fed-
eral insurance standards in States that
do not conform. In fact, HCFA has
shown that it is incapable of even as-
sessing whether or not the States have
complied with these limited Federal in-
surance standards. So what makes us
think that HCFA could in any way
take over the responsibility of regu-
lating health insurance in States that
do not comply to the letter with the
standards in the McCain-Kennedy bill?

If HCFA has not been able to handle
its limited responsibility under the
laws that I mentioned, how in the
world would it benefit consumers to
provide for a Federal takeover of
health insurance regulation in this
area?

I think the answer is clear. It would
be a tremendous disservice to con-
sumers to have HCFA take over health
insurance regulation. I know that my
consumers, my constituents in Maine
will have far better service and far bet-
ter luck dealing with the Bureau of In-
surance in the State of Maine in Gar-
diner, ME, than trying to call the
ERISA office in Boston or the HCFA
office in Baltimore. It is that simple.

As we consider Federal patient pro-
tection legislation, I believe that true
deference should be given to the expert
decisionmakers who know best what is
appropriate for each State and who are
most immediately accessible and ac-
countable to that State’s citizens.

Another of the myths—and there are
many—in this current debate is that
you can’t sue your HMO. That, too, is
not true. HMOs—even self-insured
ERISA plans—can be sued in State
court over quality-of-care treatment
decisions. They can also be sued, under
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current law, in Federal court for in-
junctive relief to force them to provide
needed care or to compensate the pa-
tient or provider for the value of the
benefit, plus any attorney’s fees. This
is the exact same legal remedy that is
currently available to us as Members of
Congress under the Federal Employees
Health Benefits Plan.

Mr. EDWARDS. Will the Senator
yield for a question?

Ms. COLLINS. I do not wish to yield
at this point. I would like to conclude
my statement.

We do need strong remedies to pre-
vent HMOs from denying needed care.
There is no dispute over that point. All
of us are deeply troubled by cases in
which an HMO has acted in a way that
was not in the best interest of the pa-
tient. That is not what this debate is
about. The debate is about the best
way to solve those problems, to ensure
that every patient gets the care that
he or she needs when they need it. That
is what the debate is about.

That is why a strong, independent,
and binding appeals process is critical
to ensure that patients get the care
they need when they need it; that they
get the care they were promised. They
should not have to hire an attorney
and file a lawsuit to get the health care
they need. They just can’t sue their
way to quality care. That is why the
key is to make sure that we have an
appeals process that is binding, that is
independent, and that will force the
HMO to provide the care that has been
promised.

I am particularly concerned that the
liability provisions in the McCain-Ken-
nedy bill, as currently drafted, could
well discourage employers that cur-
rently voluntarily provide health in-
surance to 172 million employees and
their families from continuing to offer
coverage. While the McCain-Kennedy
bill claims to protect employers, the
fact is, as I read the bill, they would be
subject to both new Federal and State
lawsuits authorized under the bill.

Under the McCain-Kennedy bill, a
trial lawyer just needs to allege that
an employer directly participated in a
medically reviewable decision to force
that employer to court. The direct par-
ticipation standard in S. 1052 does not
shield employers from being sued. It
simply gives them a defense that they
can raise in court. Being subject to
such lawsuits will be particularly hard,
potentially ruinous for small business
owners who cannot afford the tens of
thousands of dollars they would have
to spend on attorney’s fees to fight
these kinds of cases in court.

Many Maine employers have ex-
pressed their serious concerns about
the liability and scope provisions of the
McCain-Kennedy bill. I met, for exam-
ple, with the assistant director of
human resources at Bowdoin College
who talked about how moving to a self-
funded ERISA plan enabled the college
to continue to offer affordable coverage
to Bowdoin employees when premiums
for their fully insured plan sky-
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rocketed in the late 1980s. Since they
were self-funded, they were actually
able to lower their premiums for their
employees and at the same time en-
hance their benefit package with such
features as well-baby care, free annual
physicals, and prescription drug cards
with low copayments. They told me
that a proposal such as the one before
us today could seriously jeopardize
their ability to offer affordable cov-
erage for their employees.

Similar concerns have been expressed
by the Maine Municipal Association,
L.L. Bean, Bath Iron Works, and many
other very responsible Maine employ-
ers that care deeply about providing
the best possible health insurance for
their employees.

Even though S. 1052 is certain to
drive up health insurance costs, it also
does nothing to expand access to af-
fordable health insurance. In fact, by
driving up costs, it jeopardizes health
insurance coverage for people who al-
ready have it and puts the cost further
out of reach for those who lack it now.

As we proceed with our consideration
of legislation to protect patients’
rights, we should also be considering
ways to expand access to coverage for
millions more Americans by making
health insurance more affordable.

As the Presidential Advisory Com-
mission on Consumer Protection and
Quality noted in its report which was
done for President Clinton, I note:
Costs matter. Health coverage is the
best consumer protection.

As we proceed in this very important
debate, I hope we can continue to work
to improve S. 1052 so that it truly pro-
tects patients without jeopardizing
their insurance coverage and without
wiping out the good work of the States.

I was encouraged today by a con-
versation with Senator MCCAIN in
which he indicated that he is very open
to resolving some of the problems I
have raised in my statement. I hope
that we can work together, and at the
end of the day I hope we can approve,
by an overwhelming vote, a responsible
Patients’ Bill of Rights that will help
ensure that patients receive the care
they need, when they need it, without
having to resort to hiring an expensive
lawyer and filing a lawsuit. That
should be a goal that should unite us
all.

I look forward to the upcoming de-
bate. I think it is an important one. I
hope we can come together on a bipar-
tisan bill that the President will sign,
that will make a real difference in the
health care for America’s patients.

Mr. KENNEDY. Will the Senator
yield for a brief question?

Ms. COLLINS. I am happy to yield to
my friend from Massachusetts.

Mr. KENNEDY. I listened carefully
to the Senator. As a member of our
committee, I know she gives a good
deal of attention and time to health
care and education issues, as well as
the other matters that come before our
committee. We take her words seri-
ously.
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While listening to her, I was re-
minded that the Maine Medical Soci-
ety, which represents the medical com-
munity in the State of Maine, is in
strong support of our proposal. Which
proposal does the Senator support at
this time?

The PRESIDING OFFICER. The Sen-
ator from Maine has the floor and she
has 1 minute.

Ms. COLLINS. Mr. President, I have
worked very closely with the Maine
Medical Association on a variety of
issues. I know that while they do want
to see liability provisions similar to
those of the Senator, they are very
concerned about the issue I raised
about the preemption of Maine’s law.

Maine has been very active in passing
a number of laws to provide consumer
protections. They are carefully bal-
anced laws. On this chart, there is a
check mark all the way across. I know
the Maine Medical Association was
very involved with the legislature in
negotiating those provisions. They are
concerned about the preemption of
Maine’s laws which they helped to
draft.

Mr. KENNEDY. May I ask one fur-
ther question. The Maine law includes
clinical trials, but does not include
FDA clinical trials. The proposal of
Senator EDWARDS and Senator MCCAIN
does include clinical trials. Most of the
women’s groups, including women’s
cancer groups are strongly in support
of this provision. They recognize that
many pharmaceutical companies are
on the edge of breakthroughs in the de-
velopment of these new products.

I am interested in this illustration.
The provisions for clinical trials in
Maine are preferable, quite frankly, to
the provisions included in Breaux-
Frist, where there are a number of
problems.

Wouldn’t the Senator from Maine
feel that including the patients in
Maine in these FDA protocols might be
helpful if they meet the other require-
ments? For example, what if a doctor
feels that participating in these clin-
ical trials means there is a real possi-
bility of relieving a patient’s medical
condition?

Ms. COLLINS. Mr. President, Maine
has led the way on insurance reform.
Maine is one of only 12 States that
cover clinical trials. The Maine legisla-
tors gave careful consideration to what
the scope of that coverage should be,
and a Democratic legislature and an
independent Governor decided, for rea-
sons of cost, to limit the clinical trials
provisions to those who were approved
by the National Institutes of Health.
That is appropriate.

What I object to is that the Kennedy
approach, the Kennedy-McCain bill,
would say that if a State didn’t cover
clinical trials exactly as the Senator
from Massachusetts wants them cov-
ered, then Maine’s law is wiped out. I
don’t think that is right. I notice that
Maine has been far more active than
Massachusetts in the area of patients’
protection, so perhaps that explains
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the difference in the approach that the
Senator from Massachusetts, my
friend, and I take.
I yield the floor.
EXHIBIT No. 1

NATIONAL ASSOCIATION OF
INSURANCE COMMISSIONERS,
Kansas City, MO, June 19, 2001.
Hon. SUSAN COLLINS,
U.S. Senate,
Washington, DC.

DEAR SENATOR COLLINS: As the Senate pre-
pares to debate legislation designed to pro-
tect the rights of health insurance con-
sumers I would like to reiterate the concerns
of the nation’s health insurance regulators.

The National Association of Insurance
Commissioners (NAIC), which represents all
fifty-five insurance commissioners in the
states and territories, is primarily concerned
about federal preemption of state laws and
regulations. All states have passed and im-
plemented legislation to protect the rights
of beneficiaries. Over 40 states have acted to
ensure access to emergency and OB/GYN
care, require fair utilization review and in-
ternal and external appeals processes, and
prohibit discrimination and gag clauses.
Over half of the states have laws ensuring
access to specialists and non-formulary pre-
scription drugs, a point of service option,
and continuity of care.

As members of Congress know from experi-
ence, passing patient protection legislation
this can be a difficult task with a variety of
issues to consider. States have faced the
challenges and produced laws that balance
the two-part objectives of protecting con-
sumer rights and preserving the availability
and affordability of coverage. For the federal
government to unilaterally impose its one-
size-fits-all standards on the states could be
devastating to state insurance markets.

Members of the NAIC are also concerned
about enforcement. As you know as a former
state regulator, if there is no enforcement
then there is no protection. States have de-
veloped the infrastructure necessary to re-
ceive and process consumer complaints in a
timely fashion and ensure that insurers com-
ply with the laws. The federal government
does not have this capability, and the pro-
posals do not provide any resources to fed-
eral agencies to develop such capability. It
has taken the Health Care Financing Admin-
istration (HCFA) years to develop the infra-
structure required to enforce the Health In-
surance Portability and Accountability Act
(HIPAA) which included only six basic provi-
sions that most states had already enacted.
The proposed patient protection bills are far
more complicated than HIPAA and will re-
quire considerable oversight.

To resolve these issues, the NAIC urges
Congress to include in any patient protec-
tion legislation provisions that would pre-
serve state laws and enforcement procedures,
such as internal and external review proc-
esses. Failure to maintain state authority in
this area could lead to the implementation
of regulations that are inconsistent with the
needs of consumers in a state and that are
not enforced effectively.

Protecting patient rights is clearly a goal
of both the states and the federal govern-
ment. Attaining this goal will require co-
operation and we look forward to working in
partnership with the federal government to
implement protections that are in the best
interest of consumers in each state.

Sincerely,
KATHLEEN SEBELIUS,
President, NAIC,
Insurance Commissioner, State of Kansas.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.
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Mr. KENNEDY. Mr. President, I will
inquire of the Senator. If I may have
the Senator’s attention, is the Senator
supporting the Breaux-Frist bill at this
time? Is the Senator going to work
with Senator MCCAIN, a cosponsor with
Senator EDWARDS, to try to see if we
can find common ground within the
next week?

Ms. COLLINS. My friend from Massa-
chusetts may not have heard me when
I said earlier—and I don’t expect him
to be on the edge of his chair through
every moment, but I made very clear
that my hope is that we can come to-
gether on this important issue. It is
important, and I think it is unfortu-
nate that we didn’t get through a con-
ference on the Patients’ Bill of Rights
last year. Then we would have had
these protections already in place.

It is a shame that last year when we
had agreement on 90 percent of the bill,
we didn’t enact it. Senator BREAUX of
Louisiana and I suggested just that ap-
proach. So I look forward to continuing
to work with my colleagues on both
sides of the aisle. Just at noontime
today, I had a discussion with Senator
McCAIN and he indicated an openness
to solving some of the problems I have
outlined in my statement. The Senator
from Massachusetts knows I always
enjoy working very closely with him.

So I look forward to that because my
goal is that we can pass a bill that does
the job on which we all agree, and yet
that would not preempt States’ laws
when States are doing a good job, and
that would not cause health insurance
costs to rise to the point where we
jeopardize coverage altogether.

I know those are goals we share, and
I hope we can indeed work closely to-
gether.

Mr. KENNEDY. Finally—and I see
the Senator from Connecticut here—
the point I would like to clarify is that
the Edwards bill isn’t preempting the
States. They have identical provisions.
The States’ provisions and protections,
if substantial, will stand. They don’t
have to be identical. I just wanted to
clarify that particular issue as we go
through the course of debate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Very briefly, before
the Senator from Connecticut speaks,
there were some points made by the
Senator from Maine.

First, we very much appreciate her
open attitude to work with us to try to
find a solution to a problem about
which we all care a great deal. We ap-
preciate that. She was arguing, I be-
lieve, that because of increased costs
associated with a Patient Protection
Act, people would go from being in-
sured to uninsured, and that is some-
thing about which the American people
should be concerned.

First of all, I point out that there are
two competing bills, one of which will
pass the Senate. The difference be-
tween those bills is minimal in cost.
Second, in the three States that in fact
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have enacted patient protection—Cali-
fornia, Texas, and Georgia—mot only
has the number of uninsured not gone
up but exactly the opposite has oc-
curred. During the time that patient
protection has been in place in Cali-
fornia, in Texas, and in Georgia, the
number of insured has gone up. In Cali-
fornia, for example, in 1998 and 1999,
the number of insured went up 2.3 per-
cent. In Texas, it went up .9 percent—
just under 1 percent. In Georgia, about
which Senator MILLER spoke so elo-
quently, it went up .8 percent.

So the evidence from the three other
States that have enacted laws similar
to the McCain-Edwards-Kennedy bill is
that because people have a better prod-
uct, better health care, better rights,
not only does the number of uninsured
not go up but it goes down. So these
rhetorical cries of all of us needing to
be greatly concerned about that issue—
of course we are, but the actual evi-
dence that exists from the three States
that have laws similar to the laws we
are here talking about suggests over a
relatively short period of time, in fair-
ness, that just the opposite is true—
that in fact, because of the quality of
the product, the number of people in-
sured can go up as opposed to going
down.

With that, I will yield the floor to my
friend from Connecticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. DODD. Mr. President, let me
begin by, first of all, commending my
good friends and colleagues from Mas-
sachusetts, North Carolina, and Ari-
zona, Senators KENNEDY, EDWARDS, and
McCAIN, for their leadership on this
issue—bringing a series of reforms that
seek to guarantee quality health care
for more than 190 million of our fellow
citizens.

This is extremely important. We
know there are 43 million Americans
who have no health insurance at all.
We hope at some point we can develop
legislation to protect those 43 million
fellow citizens who have to go through
the anxieties on a daily basis of hoping
their children, their families will not
suffer from some catastrophic illness
which could wipe out whatever meager
holdings they have. That debate will
have to be reserved for another day.

But there are 190 million Americans
who obtain health care coverage
through private insurance. So we begin
the debate by trying to make sure that
those 190 million people who are cov-
ered by private health care coverage
will be able to have the kind of rights
we think they ought to have as citizens
of this country.

Mr. President, I also should begin
with sort of a disclaimer to you. My
colleague from Connecticut, Senator
LIEBERMAN, and I represent what is of-
tentimes referred to as the insurance
capital of the world. My good friend,
the Presiding Officer, is the Senator
from, I suppose, the State of gaming
and of family recreation. My State is
well known for a variety of insurance
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companies that have made significant
and positive contributions to the well-
being of people not only here in the
United States, but around the globe.
We are very proud of the fact that we
represent insurance companies that
have provided great security for mil-
lions of people in so many different
sets of circumstances.

But it is important to note that, as a
Senator from that State, one of the
things we are talking about here is the
obligations of my constituents, those
insurance companies that are involved
in providing private health care cov-
erage. So today I suppose I engage in
discussion that you may not expect to
hear from someone who comes from a
State where I represent these interests.

I do so with a degree of sorrow be-
cause, unfortunately, in too many
cases the industry does not understand
the needs of millions of Americans.
This is not true of the entire insurance
industry in my State. There are many
who have reached out and are trying to
make a difference, to see to it that peo-
ple do have access to specialists, emer-
gency rooms, and clinical trials, and
that they have an appeals process to
turn to when they feel that they have
been unfairly denied care.

We have been at this debate now for
5 years. I recall a couple of years ago
being a member of a conference com-
mittee after this body had dealt with a
Patients’ Bill of Rights—partisan poli-
tics took over. We sat in the com-
mittee rooms for days on end and noth-
ing happened. For each day we wait,
each week that goes by, every month
that passes, these 190 million people in
our country run a greater and greater
risk that their rights are being denied,
that basic health care coverage is not
forthcoming.

I hope my colleagues who are en-
gaged, as we have been over the last
few days, in delay tactics that won’t
allow for an amendment process to go
forward will cease and desist.

It is not what the American public
wants. They may not agree with every
dotted ‘‘i” and crossed ‘‘t”” in JOHN
McCAIN’s and JOHN EDWARDS’ and TED
KENNEDY’s bill. I respect that. I under-
stand their differences, but not to have
any amendments offered, not to be de-
bating this, not to be discussing it be-
yond the rhetorical comments is not
going unnoticed by the American pub-
lic.

As these days go by, I hope nothing
happens to people, which could have
been prevented by the passage of this
legislation or some compromise
version of it.

Let us begin the process of discus-
sion. Let us begin the process of vot-
ing. I am disappointed and saddened
that we have not.

I mentioned my State and the fact
that I represent some of the largest,
most successful insurance companies
in the world. As many other States, my
State has also taken action on this
issue of a Patients’ Bill of Rights. It
has passed its own managed care pro-
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tections. The reforms included in the
Connecticut law take an important
step toward protecting patients and
doctors, but today 41 percent of Con-
necticut employees are denied these
very protections because of Federal law
preemptions. Almost half of my con-
stituents are not protected by their
State law.

Unless we adopt a Federal law, they
will go unprotected, and that is true in
State after State because of the adop-
tion of ERISA, legislation going back
years under the leadership of the
former Senator from New York, Jacob
Javits, of blessed memory.

Under his leadership, ERISA was
passed, but as a result of that fine leg-
islation and with the adoption of State
laws providing protections for people’s
health care rights, a lot of our fellow
citizens are preempted by that Federal
law.

That is the rationale for us engaging
in this debate on a Patients’ Bill of
Rights. There must be Federal law. If
not, we are excluding millions of Amer-
icans from the protections their fellow
citizens living next door to them, liv-
ing down the street, working next to
them at their businesses are provided
under their State protections.

This debate is important, and we
ought to be voting on amendments.
Every hour that goes by, every day
that goes by that we do not do our
business raises even further risk that
additional people will be harmed.

The increased role of managed care
in our health system has brought some
very important improvements—better
coordinated care, greater efficiency at
lower costs, and an enhanced focus on
preventive care.

The health maintenance organiza-
tions deserve credit for making these
positive steps. The benefits, however,
have been accompanied by some con-
cerns about the impact on the quality
and delivery of care, and that is what
the Kennedy-McCain-Edwards bill at-
tempts to address.

Far too often the decision about
whether you or your family can get the
health care you need is dictated by an
insurance policy rather than your doc-
tors. That is why it pains me as a Sen-
ator from Connecticut to have to talk
about an industry of which I am so
proud.

While we all agree on the goal of in-
creasing efficiency and managing costs
in our health care system, we cannot
do so at the expense of denying needed
care. We have to strike that balance,
and today that balance does not exist.

I want to take a minute to talk
about a single case in my State. I real-
ize we are talking about 190 million
people in the country who have private
insurance insurance but do not have
protections that a Patients’ Bill of
Rights would provide. I know there are
43 million people who have no health
care coverage at all. Sometimes we get
to talking about millions of people,
millions of dollars, and billions of dol-
lars and get lost in the morass of the



June 20, 2001

Federal bureaucracy of how a Patients’
Bill of Rights would work. We forget
we are talking about individual people,
families.

I want to take a minute, if I may,
and share with my colleagues the story
of one family in my State and what
happened to them as a result of our
failure to have a Patients’ Bill of
Rights.

I just spoke with this family a few
minutes before coming to this Cham-
ber. I did not want to talk about this
family without their permission. I
called the Moscovitch family in Con-
necticut and asked them if I could talk
about their 15-year-old son, Nitai. Let
me tell my colleagues what happened.

This family lives in Brookfield, CT, a
small town in my State. They are a
hard-working family. In fact, the fa-
ther was not yet home from work. He
was on his way home from his job.
Their son, Nitai Moscovitch, suffered
from very severe emotional problems.
The family was wise and smart enough
to recognize their 15-year-old son,
Nitai, needed help. He needed medical
help immediately.

This family sought that help, par-
ticularly after this young boy at-
tempted suicide. He was admitted to
the Danbury Hospital in the western
part of my State. Despite the fact that
the young boy had a history of trying
to harm himself, the insurance com-
pany that provided coverage for this
family would only agree to cover his
treatment for several days at the hos-
pital, as if he had been in an auto-
mobile accident, or if he had stumbled
and broken his leg or been in an ath-
letic injury.

The idea that this was a child suf-
fering from severe emotional illness
was not under consideration: We will
put on the Band-Aids, provide the
stitches, but beyond that, we are not
going to provide that coverage.

Even though Nitai threatened to
commit suicide if he were removed
from the hospital, they saw this as the
rantings of a teenage boy, not to be
taken too seriously.

Four hours after he was released,
Nitai locked himself in a room, undid
his belt on his trousers, and committed
suicide.

If that is an isolated case I conjured
up, then I ought to be ashamed of my-
self. Unfortunately, this is not an iso-
lated case. This goes on every day, not
necessarily with the tragic ending as in
this case, but coverage was denied not
because someone looked at Nitai and
said: We don’t think your emotional
problems are severe enough to warrant
hospitalization. Someone sitting be-
hind a desk, I suppose at some com-
puter terminal, was making the deter-
mination that the policy was not going
to cover him. That was the medical
analysis given to this young man and
this family.

That has to stop. I am not suggesting
that every medical examination or
analysis is going to be right or there
are not going to be tragedies involved,
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but we have to get away from the situ-
ation where the decisions about what
kind of care a patient needs, what kind
of doctor a patient ought to see is
being determined by someone who has
no medical training, no medical back-
ground at all, and then to further say
basically they are not responsible.

Let me complete the story. On behalf
of his son, Nitai’s father, Stewart
Moscovitch, wanted to sue his health
maintenance organization for playing
the role of doctor and refusing to cover
extended treatment at the hospital.
But the health plan argued that exist-
ing Federal law, the very reason we are
engaged in this debate, existing Fed-
eral law prevented the family from
holding them liable.

After a 3-year battle, this family se-
cured a ruling that the Federal law did
not apply in his case. However, today
there is still no guarantee that the
Moscovitch family or any family would
have the right to hold their plan ac-
countable for making treatment deci-
sions.

The bill we are debating will change
that. I am not going to suggest that
somehow we could have entirely pre-
vented this tragedy from happening. As
I said, it is conceivable that a doctor
might have arrived at the same deci-
sion. Do not assume for a second I was
assuming that Nitai’s life definitely
would have been saved but at least
they might have had more choices. At
least the choice should have been left
to the doctor looking at this young
man and not a decision made by an in-
surance company or an insurance em-
ployee who, with all due respect, has
no business making the decision of
whether or not extended hospital care
for this child ought to be covered.

I thank the Moscovitch family for al-
lowing me to talk about their son. I
called them to seek their permission to
talk about their son. I was told by
Nitai’s brother that, in fact, the family
had discussed it and hoped I would be-
cause it might, just might, make a dif-
ference. It may convince some who are
wavering about whether or not this bill
is warranted, whether or not this effort
is worthwhile. It may be the case that
one family, one individual will have a
more profound effect than all of the
numbers and millions of people and bil-
lions of dollars we talk about. It is
family by family, patient by patient
that the effects of not passing this leg-
islation are most felt.

Putting patients first means guaran-
teeing access to emergency room cov-
erage when a rational person would say
emergency care was needed. It means
ensuring access to doctors qualified to
treat a condition, and that it is those
doctors who will decide the best course
of treatment. Putting patients first
means making sure that patients with
illnesses that have not been cured by
conventional treatment are not denied
the chance to participate in poten-
tially life-saving clinical trials. It
means making sure that a patient and
his family can have the prescription
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drugs doctors say they need, not just
the drugs the insurance company says
are cheaper.

Other managed care bills have been
introduced in this Congress that are
watered-down versions. They are weak-
er versions. They are not truly a Pa-
tients’ Bill of Rights. The Bipartisan
Patient Protection Act is the only bi-
partisan legislation that will offer
managed care patients and providers
that serve them reasonable protec-
tions. The bill allows patients and doc-
tors to determine the best course of
care, establishes an independent ap-
peals process for patients who believe
they were unfairly denied care, and al-
lows patients to hold health care plans
accountable when they make those de-
cisions.

I hope our colleagues allow this de-
bate to go forward. Let not another day
pass in delaying a debate on amend-
ments on this bill. It is blatantly un-
fair. Forget Democrats and Repub-
licans. What you do to my party, sit-
ting on this side of the aisle, is not ter-
ribly relevant; put that aside. If you
will, think of the people you represent
in your States. Even if you don’t like
this bill, offer your ideas on your ap-
proach to this. But allow an amend-
ment process to go forward.

It is unfair to these people, after 5
years, to not allow a full debate on
amendments on this bill. That is what
this institution was created for. It is
what we ought to be engaged in. Now
after the second day of listening to
statements about this bill, it is time
we started debating amendments. My
hope is that will be the case.

I understand the commitment of our
distinguished majority leader, Senator
DASCHLE, when he says we will stay
here, we will stay here until this bill is
properly and fully considered. It may
be defeated. At the end of the day, 51
Members may decide to defeat this bill.
I would be terribly unhappy if that
were the case, but at least we would
have had a chance to debate and con-
sider amendments. Sitting here day
after day, hour after hour, without the
chance to consider amendments and
vote on an important subject such as
this is dreadful. My hope is my col-
leagues who are engaged in this delay-
ing practice will cease and desist.

I commend the authors of this bill
and look forward to supporting them in
the amendment process. My sincere
hope is at the end of this discussion we
will have amended the law and that the
millions of Americans who are insured
and preempted by Federal law as well
as all the others with private insur-
ance, will get the protections they de-
serve.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. How much time re-
mains in this block?

The PRESIDING OFFICER. Six min-
utes remain.

Mr. DORGAN. Mr. President, my col-
league from Connecticut has covered
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the subject of needed patient protec-
tions well. Let me, in the few short re-
maining minutes, make a couple of
comments—some I have made before.

Let me narrow the issue down. It is
about the right of patients to get the
health care they deserve and that they
think they have under their managed
care plans. Often however, that care is
actually denied them.

Patients ought to have a right to un-
derstand all of their medical options
for treatment, not just the cheapest.
They ought to have a right to medi-
cally necessary care without arbitrary
HMO interference. They ought to have
a right to go to an emergency room
when they have an emergency. They
ought to have a right to see a specialist
when they have a need to consult a spe-
cialist. They ought to have the right to
a fair and speedy process for resolving
disputes.

Let me see if I can use a couple of
pictures to describe what these rights
mean. This young child was born with
a horrible facial defect. A cleft palate
which is a horrible defect of the top lip.
Plastic surgeons say in about 50 per-
cent of the cases, a managed care orga-
nization says this is something that is
not medically necessary to correct. It’s
correction is not medically necessary?
Imagine having this child and being
told by a managed care organization
that it is not medically necessary to
correct this defect!

I spoke yesterday about a young
woman named Donna Marie Mcllwaine.
Donna is from New York. Her mother,
Mary Lewandowski, testified before a
hearing I held on managed care. This
beautiful young lady is not with us any
longer. Donna died. Her mother de-
scribed the circumstances of her death.
For want of a $750 lung scan, this
young girl died as a result of a blood
clot in her lung the size of a football.
Donna’s mother called the doctor and
she called the hospital, but to no avail.
This young woman died because she
didn’t get a $750 lung scan that would
have shown a blood clot the size of a
football in her lung. And she died. She
died on the evening of February 8, 1997.
Her mother, God bless her, Mary
Lewandowski, has been to Washington
at her own expense, as a missionary to
say ‘‘pass this legislation and don’t let
this happen to another child!”

I have described before, this young
man, Christopher Roe, whom I learned
about at a hearing I held in Novem-
ber—and if you are tired of hearing
about him—I have talked about Chris-
topher several times—if you are tired
of hearing about him, tough luck be-
cause I will keep talking of his tragic
circumstance. His mother held this pic-
ture high as she began to sob when she
testified about this 16-year-old boy who
died on his birthday. Christopher was
fighting cancer, and fighting the man-
aged care organization at the same
time for the care he needed and didn’t
get. This young boy had cancer. He
needed some treatment. He needed a
chance. He needed some experimental
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treatment, a chance to get through
this and successfully wage war against
this dreaded disease.

But time ticked away and the man-
aged care organization said, no, no, no.
And finally this young boy, flat on his
back in bed, died on his 16th birthday.
Before he died, his mother told us, cry-
ing: ‘““Christopher looked up at me and
said, Mom, how can they do this to a
kid?”

This is not some ethereal debate
about what you think or what I think.
This is about whether patients have
the protections they believe exist in
their managed care policies.

Are we going to say that we stand on
the side of patients? Are we going to
stand on the side of doctors? Are we
going to stand on the side of nurses
who know that the only real good
health care that is delivered is deliv-
ered by health care professionals in a
clinic or in a hospital room? It is not
health care delivered or decisions made
in an insurance company or managed
care office by some junior accountant
1,000 miles away. Yet all too often that
is what is happening. It is why Chris-
topher Roe is no longer with us. This
young boy lost his battle fighting can-
cer and he lost his battle fighting a
managed care organization.

That, my friends, is not a fair fight.
We know that. That is why we propose
passing a piece of legislation called the
Patient Protection Act or the Patient’s
Bill of Rights. There will be a lot of
discussion and debate about this for a
long period. At the end of the day, the
only question is, Whose corner are you
in? With whom do you stand? Are you
with the patients, doctors, and the
nurses? Or are you with the managed
care organization and the insurance in-
dustry who say they don’t want this?

In the names of Christopher Roe and
Donna, and so many others that I have
discussed previously on the floor of the
Senate, we ought to do what is right.
We ought to do the right thing. This
legislation has been four years in the
making. This is a long gestation pe-
riod. We have debated, debated, and de-
bated again. We have compromised,
compromised, and compromised on this
legislation. It is now time for us to own
up to this responsibility. Let’s pass
this bill. Let’s do it now and do it
right.

I yield the floor.

The PRESIDING OFFICER (Mr.
SCHUMER). The Senator from Missouri
is recognized.

Mr. BOND. Mr. President, we are now
debating the crucial issue of patients’
rights. For better or worse, we have a
health care system that increasingly
uses managed care to organize and de-
liver services. Over the next week or
two or more, we are here to debate
what we need to do to protect patients
and to restore balance to our new sys-
tem dominated by managed care com-
panies, whether insurance companies
or HMOs.

Let’s be clear; patients need protec-
tions. For a variety of reasons—bad
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customer service, bad incentives that
lead to a conflict between care and the
bottom line, and simple carelessness
and neglect—too many patients have
been mistreated by their health care
insurance companies. That is why
every State in the Nation has acted on
this measure to provide protections be-
cause we have seen this mistreatment
range from the heartbreaking to the
mundane.

We have all heard the rare but tragic
horror stories in which a managed care
company denies desperately needed
care, sometimes with catastrophic re-
sults for the patient. Many of us have
actually experienced the all too com-
mon phenomenon, nuisances of being
forced to make phone call after phone
call to get routine care authorized or
having to wait longer than should be
necessary to get an appointment with a
doctor in a limited network of man-
aged care providers.

That is why I voted in the past for
comprehensive managed care reform
bills that will deal with the federally
regulated plans. This is why I have
confidence that I will again vote for a
good patient protection bill at the end
of this debate.

We have heard some statements on
the floor—I think maybe we ought to
bring a little reality to it—saying we
have to pass this bill right away. This
bill is a moving target; it is a shell
game, trying to figure out which
version is the latest version, what
version is the operative version. It did
not go through the committee.

People talked about maybe we want
to compromise some of it. Normally
the compromise, working out of these
details, happens in committee. That is
why we send a committee markup to
the floor. We did not do it this time. So
we are going to have to do the commit-
tee’s work in this Chamber.

But when I hear people talk about
how there are 50,000 people being de-
nied insurance, we hear about tragedies
that happen every day, some say if we
wait a day longer or a week longer,
more patients are going to get denied
care—just a little bit of reality. The ef-
fective date of the McCain-Kennedy
bill is October of 2002. That is October
of 2002, a year and a quarter from now.
So while it is important that we deal
with this bill, it is important that we
not pass a bad bill. We have the time,
and we must take the time, to make
sure what we do is a good product.

Legislating is a difficult job. It inevi-
tably involves striking a balance be-
tween competing goals. In this debate,
that tradeoff is between specific pa-
tient protections and the costs those
protections will impose on an already
strained health care system.

Mr. President, 43 million Americans
lack health insurance coverage. That is
an important fact to remember and one
we have to keep in mind as we deal
with assuring that patients are pro-
tected. Even if Congress does nothing
here, that number is almost certain to
g0 up, perhaps dramatically, in the



June 20, 2001

wake of health care costs that are
shooting up 13 percent this year, fol-
lowing a year in which they rose by 12
percent. That is more than a 26-percent
increase in just 2 years, a rate that is
not sustainable. I might add, in the
next year or two cost increases are ex-
pected to rise by about the same
amount.

The goal of managed care, of HMOs
and others, is to assure health care but
to maintain some limit on the cost be-
cause anybody who has studied eco-
nomics 101 knows if costs are totally
unreasonable, you are not going to get
the service. That service in this case is
the vitally important service of health
care coverage.

Employers, particularly small busi-
nesses, make a valiant effort to strug-
gle through and provide health care in-
surance to their employees. I have
talked to and listened to an awful lot
of small businesspeople and their em-
ployees who are concerned about this
particular bill as well as health care
costs in general. As costs go up, fewer
and fewer small businesses will provide
care.

In our employer-based health care
system, 75 percent of Americans with
insurance get all or some of that cov-
erage through an employer. We have to
be careful. We have to be careful to en-
sure that we do not drive, particularly
small businesses, out of the business of
providing good health care coverage for
their employees.

This is the dilemma. It is really the
crux of what we will be talking about
over the next several weeks: Which pa-
tient protections are worthwhile and
when is the price of lost coverage too
high?

Let me emphasize that. What is the
cost in terms of health care coverage
to increasing the cost of health care
protection? After all, a pro-patient pro-
tection bill that takes away a family’s
health insurance does not provide any
protection at all. If they lose their cov-
erage, we have done exactly what we
should not have done, and that is to
deny them any coverage.

With all this in mind—the impor-
tance of patient protections, the dan-
ger of rising costs—what should we
support? In the past I voted for, and I
will vote for again, a strong Patients’
Bill of Rights that contains basic, rea-
sonable, commonsense patient protec-
tion.

This includes guaranteed access to
emergency room care. Americans
should not have to worry their insur-
ance company will not pay for nec-
essary emergency care or even for care
that reasonably seems to be an emer-
gency. I have gone to the emergency
room with problems that looked very
serious and after treatment found out,
although they were a problem, they
needed care but they were not a crit-
ical emergency. But those should be
covered.

Second, a guarantee that patients get
all information on treatment options.
Doctors and patients need to be able to
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discuss openly all possible treatment
options without gag rules.

Third, a right to a quick, inde-
pendent, and expert appeal process.
There must be an appeal to a medical
expert outside of the HMO to guarantee
the HMO is not focusing too much on
its bottom line and not enough on the
patient’s bottom.

The appeal must be quick so patients
get care when they need it, strong
managed protections for our children,
such as the ones I included in Healthy
Kids 2000 legislation 2 years ago. These
include the right for a child to go see a
pediatrician without being forced to
see a nonpediatrician gatekeeper. Pedi-
atricians are not specialists to whom
children need to be referred. They
should be a child’s first line of care.

Next, the right for a child to see a
specialist with pediatric expertise, in-
cluding going to children’s hospitals
when necessary. Children are different
from adults. Their care is different.
Doctors who primarily treat adults are
not always prepared to interpret and
attend the unique needs of children. A
sick child needs to go to somebody who
specializes in taking care of sick chil-
dren.

The right to have a pediatric expert
review a child’s case when appealing an
HMO decision. Again, even an experi-
enced medical practitioner who deals
only with adults may not have the
ability, the expertise, and the training
to make a decision about what kind of
care a child needs.

Let me tell you a few things about
what I do not support in the patient
protection debate. Unfortunately, I
must put at the top of the list of what
I cannot support the McCain-Kennedy
bill. The McCain-Kennedy bill contains
some good provisions—all of them do.
There are good provisions in all of
these bills. But the McCain-Kennedy
bill is overzealous; it goes much too far
towards creating a litigation-heavy,
costly new world of health care.

I will take the opportunity in the fol-
lowing days and weeks to go into detail
on some of the glaring problems pre-
sented by the McCain-Kennedy bill and
the profound threat this legislation
poses to continued health care cov-
erage for millions of Americans. For
now, let me begin by highlighting the
major flaws in this significantly flawed
bill.

Problem No. 1, the McCain bill will
dramatically increase health care costs
and will take away the health insur-
ance of more than a million Ameri-
cans. The new costs this bill imposes
will be paid by everybody who has
health insurance. The lucky ones will
just pay more. The unlucky ones will
lose their coverage. That price is sim-
ply too high.

Next, the cost of this bill will hit
small businesses and small business
employees particularly hard. Without
the clout of larger companies, small
businesses right now face higher prices
and have more difficult administrative
hurdles when they try to buy health
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care. While this makes it far more dif-
ficult for small businesses to provide
health care, millions of small compa-
nies try to find a way and do it any-

way. I fear that will dramatically
change if the McCain-Kennedy bill
passes.

Since late last week when it was an-
nounced that we would be debating the
McCain-Kennedy bill, my office has
been inundated with letters, calls, and
faxes from small businesses in Mis-
souri. The message has been unani-
mous. Missouri’s small businesses are
struggling to provide health care de-
spite high costs. They fear what the
Kennedy-McCain bill will do to their
ability to pay for health care. Many
say they will drop their coverage if
McCain-Kennedy passes.

This is not just a phenomenon re-
lated to my State. This is what we in
the Committee on Small Business are
hearing from across the country.

Let me read excerpts from one of the
many letters I have received. I will not
use his name, but I want to give you a
flavor by telling about the important
parts of the letter.

He says:

I am writing this letter in regard to Sen-
ator Kennedy’s Patients’ Bill of Rights, S.
283. My family owns a small agriculture busi-
ness selling certain kinds of farm equipment
and lawn equipment with a fully staffed
sales, parts, and service department. I offer
health care coverage to my employees and
paid 100 percent on the premiums until about
5 years ago when our health care costs got
too high to continue. So I went to 50 percent
on both the employees and their dependents,
thus helping our business but strapping my
employees with added costs to raise their
families.

This year our health insurance went up 34
percent. Last year, it was only 24 percent.
But where is this going to stop? How am I, as
a business owner who has 23 families depend-
ing on me for their livelihood, supposed to
make a profit in order to pay them a livable
wage and benefit package in a severely de-
pressed agriculture economy while our lib-
eral Government leaders are trying to fur-
ther increase my expenses? If these costs es-
calate much further, I anticipate that I will
have to drop my health plan altogether, es-
pecially if T am to be held responsible for
medical court cases. I will, at a minimum,
drop my group health coverage and think
very long and hard about closing down and
counting my interest and rent checks in-
stead of continuing to run this business.

We need relief from Government reg-
ulations that are sucking all the prof-
its out of our organizations causing us
to employ one person to do nothing but
Government paperwork. We need to
eliminate the death tax or inheritance
tax. Please just say no to Kennedy care
disasters.

From time to time during the debate
on this bill I will read from other let-
ters from Missouri businesses to re-
mind us of the real-world impact of
this legislation.

On this chart, I have an up to the
minute count of the employees of Mis-
souri’s small businesses that would, as
I understand, lose their health care
coverage if McCain-Kennedy passes.
These are letters from small businesses
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in Missouri that say that, as of this
date, if Kennedy-McCain passes, they
will drop their health care plan. Our
running total on the number of em-
ployees who will lose health care if this
bill is signed into law right now is
1,042.

That may not seem to be a lot, but
that is a tremendous burden on those
employees and their families. These
are real people. These are the ones who
will be totally unprotected if we pass
the McCain-Kennedy legislation.

Rest assured that I will seek opportu-
nities during this debate to find ways
to shield small businesses and employ-
ees from the most outrageous aspects
of this legislation.

I don’t think anybody intended to
cause health care coverage to be
dropped. That was certainly not my
understanding of the objective of this
bill, but sometimes what we do here in
Washington has unintended con-
sequences. Very often the unintended
consequences are far greater than the
beneficial consequences.

Cost-benefit is something we neglect
too often. I intend to make sure my
colleagues focus on the costs as well as
the benefits.

A second problem of the McCain-Ken-
nedy bill is that it focuses too much on
lawsuits and trial attorneys by encour-
aging endless litigation. Lawsuits are
an avenue for retrospective blame and
incrimination after someone claims
they are harmed. Lawsuits in no way
contribute to high-quality care. In-
stead of turning health care over to
lawyers, the focus should be on making
sure patients get the care when they
need it before any harm occurs.

When you are sick, you want to see a
doctor—not a lawyer. When I hear
about all of these protections from sub-
sequent lawsuits, I am not very inter-
ested in leaving my heirs with a bunch
of lawsuit claims against a bunch of de-
fendants if I am gone. I want to have a
bill that makes sure that I can get the
kind of care I need when I am really
sick. That is what I think the Amer-
ican people have a right to ask.

A third problem of this bill is that it
nationalizes the regulation of health
care. State governments have tradi-
tionally overseen health care and
health insurance, and, as I mentioned,
every State in the Nation has done
something in this area. They have tried
different ways. Many of them have
done good jobs.

I believe it was Justice Douglas who
said ours is a laboratory where States
perform experiments to see which leg-
islation works best. The States have
been out there doing it. In fact, as I
said, every State has passed some type
of State level patient protection act.
Now the McCain-Kennedy bill comes
along and threatens to impose a one-
size-fits-all scheme that will do away
with most or all of the tried and tested
State law reforms. Some of them may
be better than others. We will not
know if we pass the McCain-Kennedy
bill that eliminates all the State op-
tions.
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Even worse, it will turn over much of
the new Federal regulation of insur-
ance to the Health Care Financing Ad-
ministration, one of the most heavy-
handed, unresponsive, arrogant bu-
reaucracies in all of Washington.

I have spoken in this Chamber before
about the Health Care Financing Ad-
ministration. A couple of years ago,
the Health Care Financing Administra-
tion was overzealous in its effort to cut
the cost of home health care. Instead of
saving the $16 billion that Congress
asked it to save, it is on the path to
saving $60 billion by shutting down
health care provided in homes.

As chairman of the Committee on
Small Business, I was contacted by
many small entities providing home
health care services. I set up the hear-
ing. I invited the representatives of
these home health care agencies who
believed they were being unfairly
treated by HCFA to come to Wash-
ington. A number of my colleagues
wanted to testify. I invited HCFA to
come and listen to their comments and
provide their response. It seems reason-
able, doesn’t it? You have a Govern-
ment bureaucracy that is the subject of
all kinds of outrage. You let the people
come in and tell what they see as the
problem. Then you give the bureauc-
racy an opportunity to respond, to tell
their side of the story.

Do you know what HCFA said? They
didn’t want to sit around and listen to
the complaints of those they regulate.
They would be happy to testify if they
could testify along with other Sen-
ators. I forgot to check to see how
many States elected the officials of
HCFA to serve in the Senate. The best
I can tell, none.

This is the agency that would tell
State governments what Kkinds of
health care provisions they could have.
I don’t think so. That is not the way
we need to go.

Finally, in what I think is a major
oversight in the Kennedy-McCain bill,
it doesn’t do a single thing to help
Americans get access to health cov-
erage. At the same time, it is threat-
ening coverage from millions of Ameri-
cans. If we are going to do harm, we
ought to be prepared to help. That is
why I intend to continue with my ef-
fort of introducing an amendment that
will immediately allow self-employed
Americans, including the 34.8 million
uninsured Americans in families head-
ed by a self-employed individual, to
fully deduct their health insurance ex-
penses.

Patients need protection through a
Patients’ Bill of Rights. But there is a
right way and a wrong way to do it.
The right way limits itself to common-
sense reforms that help patients get
care when they need it. The wrong
way—the McCain-Kennedy way—en-
courages endless litigation, national-
izes health care oversight, and takes
away insurance coverage from more
than 1 million Americans.

There are some people who say this
bill is a lawyers’ bill of rights, not a
Patients’ Bill of Rights.
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What is wrong with the right to sue?

The McCain-Kennedy bill is a trial
lawyer’s dream that will raise health
care costs, subject our health care sys-
tem to frivolous lawsuits, and will
make trial attorneys rich. Despite
Democratic insistence, this will put
employers at risk of being sued. The
so-called cap on damages in the
McCain-Kennedy bill is practically
worthless because it applies only in one
area and leaves a variety of other types
of damages uncapped. There are no
caps on attorneys’ fees and the out-
rageous contingency fees many trial
lawyers force on their clients.

What types of lawsuits should we
allow?

Because of the destructive capacity
of plaintiffs’ attorneys, we must be ex-
tremely cautious with any new law-
suits. I realize there are some situa-
tions where we need to expand the
right to sue, but first everything must
flow through an appeals process
through which a patient can go outside
the HMO to get an expert’s second
opinion.

Before we resort to lawsuits—which
can’t provide care—we must ask pa-
tients to complete this appeals process
because it can result in a patient get-
ting care. And that is what we should
be talking about. But if a health in-
surer doesn’t comply with a inde-
pendent expert decision that a patient
should get care, on it acts in bad faith
or extreme negligence by denying care
that the independent expert says is
needed, the patient should be allowed
to sue for damages.

The McCain-Kennedy bill limits pu-
nitive damages—although they call it a
“civil assessment’ to $6 million in the
new Federal lawsuits their bill will
allow. But economic and noneconomic
damages in Federal lawsuits are still
uncapped. It won’t be hard for trial
lawyers to find ways to milk these al-
ternative types of uncapped damages
for all they are worth.

At the State level, the McCain-Ken-
nedy bill does nothing to impose caps
on damages, even for punitive damages.
While some States have their own dam-
age caps for malpractice lawsuits, in
many States these caps won’t apply to
the new lawsuits and the new Fed-
eralization of State health insurance
regulation permitted under the
McCain-Kennedy bill.

Bottom line—the caps in the McCain-
Kennedy bill barely provide even a fig
leaf of protection for those who will be
sued.

The State-level health care liability
system that exists for doctors has
failed. It dramatically increases costs
through defensive medicine. It encour-
ages doctors to quit the profession.
And not only does it not encourage
quality care, it hinders quality care by
creating a code of silence that prevents
health professionals from talking
about how to systematically avoid
medical mistakes.

Studies show that most people who
get negligently harmed in health care
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do not get compensated, and those that
are compensated are often not harmed.
Again, studies show that whether or
not a patient was negligently harmed
has almost no connection to whether
they get compensated.

The American tort system is like a
lottery in which most patients lose, a
handful of patients win big on a ran-
dom basis, and trial lawyers strike it
rich by raking off the top of each law-
suit.

This is a huge flaw in the system to
which the Kennedy-McCain bill will
subject us even more.

Some supporters of the McCain-Ken-
nedy bill claim their bill exempts em-
ployers from the new lawsuits per-
mitted by the bill. That is a great line.
My colleagues pointed out, on page 144
it says: This ‘‘does not authorize a
cause of action against an employer or
other plan sponsor maintaining the
plan . . .” That is the good news. The
bad news comes in the next paragraph.
It says:

(B) Certain Causes of Action Permitted.
Notwithstanding subparagraph (A), a cause
of action may arise against an employer or
other plan sponsor . . .”” And then it lists the
exceptions. It goes down this page, goes
down this page, goes down this page, goes
down this page, and comes over to this page.
Those are the exceptions. That is what hap-
pens to you if you are an employer.

That is why, with four pages of ex-
ceptions, a lot of employers of small
businesses in my State and around the
country are simply going to have to
get out of the business of providing
health care. It scares the heck out of
them, and it should.

As we heard from small businesses,
this is their concern. They want good
health care for their employees, but
they cannot afford to stay in business
and expose themselves to the lottery of
a tort system out of control.

If employers are so well protected,
why are they scared? Well, simply,
they are not exempt. If the right to sue
is so great, why not provide all employ-
ees the right to sue—Federal Govern-
ment workers, seniors in Medicare, all
of the other causes? We look at it, and
it is probably too expensive for the
Federal Government. Think of what it
is for the patients who are employees
of small businesses. If they lose their
health care coverage, it does little
good for them to know that maybe—
just maybe—they would have had the
right to sue.

We are having the right debate, but
the McCain-Kennedy bill is the wrong
solution. I urge my colleagues to take
a look at this seriously flawed legisla-
tion and to help us improve it. If we
succeed in making substantial changes,
I hope we will pass a dramatically dif-
ferent bill that represents a more rea-
sonable and affordable approach.

I thank the Chair and yield the floor
to my distinguished colleague from
Tennessee.

The PRESIDING OFFICER (Mr.
REED). The Chair recognizes the Sen-
ator from Tennessee.

Mr. FRIST. Mr. President, how much
time is left on this side?
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The PRESIDING OFFICER. Three
minutes forty-five seconds.

Mr. FRIST. Three minutes. Thank
you, Mr. President.

I will be very brief. I commend the
Senator from Missouri for outlining
what are really the fundamental prob-
lems in this legislation. It boils down
to the fact that essentially, with the
same patient protections that are in
the Frist-Breaux-Jeffords bill, they
offer it at a price which drives hun-
dreds of thousands of people to the
ranks of the uninsured.

The Senator from Missouri just had
up a chart in relation to the number of
employees of small businesses who are
going to lose their insurance because of
this bill. It tells the whole story. Over
the next several days we will be able to
weave together why. But it goes down
to what the Senator from Missouri just
outlined.

You have to read the bill. You have
to look at the exceptions. In the bill
there is the statement that employers
are excluded, but then you go through
exception after exception after excep-
tion, where you have these lawsuits
where the employer can be sued. That
creates insecurity and uncertainty for
the future. Clearly, an employer is not
going to maintain that new liability
which can put him or her out of busi-
ness the next day.

One of the problems we will get to in
reading the bill—and I only have a cou-
ple minutes now—is the fact that under
the Kennedy bill, once you get to
court, you can go either to State court
or Federal court. If you do not like
Federal court, you can go back to
State court. If you go to State court,
since there are 50 different State
courts, you can shop from court to
court.

If you are an insurance company, and
you cover five or six States, and a pa-
tient sues you, that patient will say:
Well, they cover, for example, Ala-
bama, and there are no caps, no limits
there—the tort may be very different—
I can sue for an unlimited amount. You
have forum shopping on the States.

You can go to State court or Federal
court. If you go to State court, there
are unlimited economic damages under
the Kennedy bill, and unlimited non-
economic damages, and, for pain and
suffering, unlimited punitive damages.

Let’s say you flip and go to Federal
court. If you go to Federal court, again
there are unlimited economic damages,
unlimited noneconomic damages, and,
yes, there is this $6 million limit on pu-
nitive damages. You might decide to go
back to State court: No caps, no lim-
its—shopping back and forth. That is
what is in the underlying bill.

Can it be changed? Hopefully, it can
be changed during the debate. Clearly,
this sort of forum shopping between
Federal court for nonmedically review-
able decisions—in the new bill, which is
just introduced three nights ago, there
is a whole new provision which greatly
expands what you can go to Federal
court for, and I quote what is in the
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new bill—it was not in the bill 5 days
ago but is in the new bill—‘‘violation of
any duty under the plan,” which is a
brand new expansive right to sue.

Mr. President, how much time do I
have at this juncture?

The PRESIDING OFFICER. The Sen-
ator from Tennessee has 50 seconds.

Mr. FRIST. Fifty seconds.

So we do have to read the bill. Again,
it is going to take time as we go
through it line by line. When you see
this expansive new right to sue in Fed-
eral court, which was not there last
week or a month ago or 2 months ago
or in last year’s bill—I don’t know if it
was snuck in; it is in this new bill—all
of a sudden it opens up a whole new
category for which you go to Federal
court. But if you do not like that,
maybe you will decide to go to State
court. There is no bifurcation in the
bill as written.

Once again, that is just an example
of why we need to read the bill. It is
critical that we do so as we move for-
ward; otherwise, we are going to cause
hundreds of thousands of people to lose
their insurance.

Mr. President, I yield the floor.

Mr. REID. Mr. President, I yield to
the Senator from Maryland.

Mr. SARBANES. Mr. President, dur-
ing the next few days, we have the op-
portunity to finish important work
that was started years ago. We can fi-
nally enact meaningful patient protec-
tion legislation by passing the McCain-
Edwards-Kennedy Bipartisan Patient
Protection Act. The time has come to
ensure that patients of managed care
organizations receive the protections
that they deserve and HMOs can be
held accountable when they wrongfully
delay or deny coverage.

Many times, it is difficult for people
to understand how the issues we debate
here relate to their everyday lives, but
that is not the case with patients’
rights legislation. The preponderance
of managed care organizations makes
it crucial that participants in these
plans have basic protections. Over 25
percent of the U.S. population is en-
rolled in an HMO. Over 60 percent of
Americans and over 75 percent of in-
sured employees are in some form of
managed care. Receiving health care
through managed care organizations is
not a matter of choice for most of the
160 million Americans in these plans
and uniformly providing quality care
should be the standard for health in-
surers.

I hear from my constituents about
this issue constantly and they are anx-
ious for this legislation to be debated,
voted on, and signed into law. They
want guaranteed access to specialists.
They want to be sure they can receive
emergency services as soon as possible
and from any appropriate provider.
They want to be able to participate in
life-saving clinical trials. They want a
fair, independent and timely appeals
process when HMOs deny care. And
they want to know that their HMOs
will be held accountable for the harm
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caused by wrongful denials or delays in
coverage. The Bipartisan Patient Pro-
tection Act ensures patients receive
common sense protections and this bill
provides these protections without sig-
nificantly increasing health care costs
or unfairly opening employers up to li-
ability.

Like my colleagues, I have heard
from hundreds of constituents who are
deeply concerned about the unfair
treatment they receive from their
HMOs. They have been in situations
that any of us would dread. They dis-
cover they are ill, or that their child or
spouse is ill. These situations are tax-
ing enough, but many of my constitu-
ents and many Americans throughout
this country find that in addition to
fighting a personal or family illness,
they have to muster extra strength to
battle their HMO. When people are at
their most vulnerable, they are being
treated unfairly and being denied the
care to which they are entitled. This
legislation will put a stop to these
practices.

The McCain-Edwards-Kennedy bill
would not subject an employer to li-
ability for HMOs unless the employer
“‘directly participates” in a health
treatment decision. Only those very
large employers who run their own
HMO would be liable. So if an employer
were not acting as an HMO, they would
not be held accountable as an HMO. In
addition, the Congressional Budget Of-
fice has estimated that this legislation
would only modestly increase costs—
4.2 percent over 10 years. Of this mod-
est increase, only .8 percent is attrib-
uted to the liability provisions of the
bill.

As we debate this measure, the expe-
rience of one of my constituents comes
to mind. She is a young woman who
loves the outdoors. One weekend dur-
ing a hiking trip in the Shenandoah
Mountains, she lost her footing and
plummeted to the ground from a 40-
foot cliff. Though she suffered signifi-
cant injuries, she was fortunate to
have survived.

Unfortunately, her fight to get well
was not the only challenge she faced
after her accident. Her HMO denied her
claim on the grounds that she had
failed to gain pre-authorization for her
emergency room visit. She fractured
her arms, pelvis and skull. Her survival
was largely dependent upon her being
airlifted from the trail to a nearby hos-
pital and her bills climbed to over
$10,000.

Apparently her HMO wanted her to
call for preauthorization before she re-
ceived emergency care. This would
have been an impressive feat for her
considering she was unconscious at the
foot of a mountain. I am unsure ex-
actly when this young woman was sup-
posed to have made this call to her
HMO. When she was unconscious on the
ground with broken bones? Or maybe
when she was in the helicopter being
flown to the emergency room?

The fact that she had to fight with
her HMO to pay the claims for over a
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year illustrates the importance of this
legislation. All this time, the unpaid
hospital bills stacked up and almost
forced her into bankruptcy. Unlike
many stories, this one did not end as
tragically as it could have. This young
woman did eventually get her insurer
to pay her medical expenses, but only
after the Maryland Insurance Adminis-
tration ordered the HMO to do so. Her
unnecessary ordeal and other stories
that end up in tragedy show us that the
time has come to stop the delaying tac-
tics and pass meaningful patient pro-
tection legislation.

If an HMO wrongfully denies care, if
it purposely limits diagnostic tests, if
it refuses to cover necessary emer-
gency care, if it withholds access to a
needed specialist all in the name of
saving money, then the patient who
was harmed by these actions should
have the right to hold that HMO ac-
countable.

Now we have a bipartisan effort to
move this legislation. The authors of
this bill have worked tirelessly to try
to please opponents and they have
made significant adjustments. They
have limited punitive damages in Fed-
eral court to $5 million. They have al-
lowed State caps on damages to stand.
They have prohibited parallel causes of
action in Federal and State court.
However, they have not and should not
refuse to abandon the main principles
of any true patient protection legisla-
tion. We have to make sure any bill we
pass is as strong as the bill the House
passed in 1999.

I commend Senator DASCHLE for plac-
ing such a high priority on patients’
rights legislation. His decision to make
it the first bill to be debated on the
floor under his leadership shows his
commitment to this issue. The
McCain-Edwards-Kennedy legislation
provides strong, enforceable Patients’
Bill of Rights. This bill is long overdue
and we should pass it now.

Mr. REID. I yield to the Senator
from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized.

Mrs. MURRAY. Mr. President, I
thank the Senator from Nevada for
yielding me time.

Families across our country are
being denied the medical care they
need. These are people who have insur-
ance. They paid their premiums. They
think they are covered, but when they
need care, too often they find their in-
surance company is most concerned
about its immediate bottom line rather
than their health care.

Like my colleagues, I cringe at the
stories I have heard: A parent taking a
child with a 105-degree fever to the
emergency room in the middle of the
night only to be told later that their
insurance would not pay for the care
that was needed; doctors offer their
best medical opinions only to see them
overruled by an insurance company.
Too often the system makes it harder
for patients to get the care they need.
There is more of a focus on short-term
costs than quality care.
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The truth is those decisions by insur-
ance companies and HMOs have real
consequences. A child’s condition may
worsen. A dad might not be able to go
to work. A mom may need around-the-
clock medical care. But under the cur-
rent system, these patients have no
legal recourse. If the company they
paid medical coverage to makes a bad
decision, there is little recourse. That
is wrong. That is one of the problems I
hope we can fix by passing the Bipar-
tisan Patient Protection Act.

For several years, I have been work-
ing in the HELP Committee, with my
colleague presiding today, and here on
the floor to make sure that patients
get the kind of care they need. Last
Congress, the other side put forth a
very hollow bill that excluded many
Americans and didn’t provide the pro-
tection patients needed. But this year,
we finally have a real chance to help
families. That is why I am proud that
this is the first major bill being offered
in a Democratic-controlled Senate.

I support S. 1052, the Bipartisan Pa-
tient Protection Act. It gives patients
the protections they need. During this
debate, many amendments will be of-
fered. Some of them will weaken the
bill and draw the debate away from pa-
tient protections. I will call those at-
tempts as I see them. I will work to
make sure that patients’ rights are not
watered down over the course of the de-
bate.

Health care quality and access are
top issues for people in my home State
of Washington. A few weeks ago, I
spoke at a forum on health care in
Olympia, WA. We were expecting at the
most maybe 100 people would come to
that event. When I arrived at the
Olympia Center, I saw almost 600 peo-
ple packed into the auditorium and
into rooms they had opened for over-
flow. They turned out in tremendous
numbers and spoke with such great
passion because they are concerned
about access to health care.

As we begin this year’s debate in the
Senate, I want to outline some of the
problems of our current system and
some of the reforms I believe are really
needed. I do mention that we are not
trying to eliminate managed care. In
fact, it is important that we have ways
to coordinate care and focus on preven-
tion and wellness and to diagnose prob-
lems sooner. When the incentives are
right, managed care can work.

In Washington State, it has helped
play a role in improving life expect-
ancy, lowering infant mortality, and
ensuring women get mammograms. Un-
fortunately, however, today the incen-
tives are all wrong. They focus more on
cost than on care, more on a company’s
short-term financial health than on a
patient’s long-term physical health. We
need to change the incentives so people
are fighting illness, not fighting their
insurance company.

We need to make sure insurance pro-
tects you when you become ill and pre-
vents you from becoming sick in the
first place. We need a system where
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doctors are not spending 45 minutes on
the phone with an insurance company
so a sick child can be admitted to a
hospital. We need a system where par-
ents can take an injured child to the
closest emergency room instead of one
that is miles away because the insurer
demands it. We need a system where
the ultimate decision rests in the
hands of patients based on the best
medical advice of their own physician.

We need simply to restore the doctor-
patient relationship. Too often today a
doctor is allowed to be little more than
a consultant. Sometimes his or her rec-
ommendations are accepted. Other
times they are not because someone
else made a decision for that patient,
someone who has not even seen that
patient and who is not even a qualified
or licensed health care provider. We
need to help companies that are trying
to do the right thing but are being
beaten out by some bad players. We
need a system where patients will
know up front what their own rights
are.

These days it is only when they be-
come seriously ill that patients learn
how good or bad their insurer or their
HMO is. That is why we need clear,
uniform, Federal quality control stand-
ards that protect all consumers. Those
are some of the changes we should
seek.

I now turn to a few specific points I

will be fighting for in this debate.

First of all, we need to guarantee ac-
cess to specialty care. Secondly, we
need to guarantee access to clinical
trials and comprehensive care. We need
to cover emergency treatment and not
just the care provided in the emer-
gency room itself. We need to make
sure we protect as many Americans as
possible. Some bills have such a lim-
ited scope that many patients would
get no protection.

Finally, we need to make sure that
plans are held accountable for health
care decisions and that the external re-
view process is objective and timely.

Those are some of the things I will be
fighting to make sure we keep in this
debate.

We know that patients aren’t getting
the care they need. We know what the
problems are, and we have a bill in
front of us that will fix them.

The American people have been wait-
ing too long for real health care protec-
tion, and we have an obligation in the
Senate to give them the coverage they
need. That is what this coming debate
will be about.

I yield the floor and I suggest the ab-

sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Massachusetts is
recognized.

Mr. KENNEDY. Mr. President, a
number of our colleagues want to ad-
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dress the Senate. So I will speak brief-
ly this afternoon.

I want to come back to one of the
provisions I believe is so important in
our legislation. I don’t think there
really should be any doubt about our
strong commitment in the Senate to
protecting American patients on the
issue of clinical trials.

As I mentioned earlier when I had a
brief exchange with my friend and col-
league from North Carolina, I think
any Patients’ Bill of Rights that is
going to be worthy of its name is going
to provide good protection for clinical
trials. As I have mentioned on other
occasions, we have seen a vast expan-
sion of basic research and commitment
by this body. We have doubled the NIH
budget in recent times. Recently we
have witnessed the mapping of the
human genome and the sequencing of
genes.

Rarely does a day go by when we
don’t hear on radio, see on television,
or read in the newspapers about some
new kind of medical breakthrough.
These breakthroughs can make a very
important difference in the quality of
health and life for American patients.
Our whole biotech industry has been
increasingly effective at making
progress in areas which we could not
have possibly have imagined. It is true
with the orphan drug program, which
we intend to reauthorize this year. On
just about every front, we have seen
the most remarkable progress. But in
order for that progress to take life, we
have to see the progress made in the
laboratory get to the patient. The key
aspect of this transition is clinical
trials.

We believe clinical trials offer enor-
mous hope for thousands of our fellow
citizens. What we have seen in recent
times is that one of the most serious
abuses by HMOs is the denial to par-
ticipate in clinical trials. Had these pa-
tients been involved in clinical trials,
in many instances their lives would
have been saved. This has been com-
mented on by our colleagues. Their
lives would have been greatly enhanced
if they had been able to participate in
these clinical trials.

I still remember very clearly the tes-
timony we had before our HELP Com-
mittee on this issue a number of
months ago. We had the director of the
Lombardi Center, named after the
great football coach, here in Wash-
ington. We asked him about what their
principal challenges were as a research
center. He said they had hired a num-
ber of people, and the people they hired
were professionals. However, what they
were hiring them for was to wrestle
with the insurance companies to per-
mit those individuals who ought to be
included in the clinical trials to be so
included. They had seen a significant
expansion of that—far too many. He
said they could have used those re-
sources for additional kinds of trials
and benefits for consumers. But he
gave so many different examples of
people whose lives were basically di-
minished and, in many instances, lost
because of the failure of inclusion.
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In the provisions of the McCain-
Edwards bill, there are protections
which are routine in terms of clinical
trials that must be followed. In order
to participate, there has to be the pros-
pect that the individual can make
progress, and the patient also has to
meet other kinds of basic require-
ments. The last time we debated this
issue on a Patients’ Bill of Rights, the
Senate finally accepted a study on
whether clinical trials were really use-
ful, productive, or helpful for American
patients.

It is difficult for me to believe that
was the final resolution for this body,
but it was. What concerns me greatly
is the issue of how we are going to
eventually resolve this issue.

Recently, the Medicare Program has
expanded their clinical trials program.
They had to deal with a number of
issues. They had to deal with unantici-
pated patient care costs as a result of
participation in the clinical trials.
They had to deal with a number of
these matters.

It is interesting to note that the al-
ternative proposal from Senator FRIST
and Senator BREAUX has a clinical trial
provision, but their provision will sub-
stantially delay implementation. A
fair review of their provision reveals
the clinical trials would not go into
place for probably 4 or 5 years and also
their bill excludes unanticipated pa-
tient care costs as a result of participa-
tion in clinical trials.

The reason they delay implementa-
tion is they want a further study on
the allocation of costs between the
clinical trials and the insurance com-
panies. The fact is, that study has al-
ready been done. That review has al-
ready been made. The facts are in and
they have been examined, reexamined,
and examined again. They are being
implemented at the present time and
are virtually unchallenged.

We have to ask ourselves why we
should have a whole other additional
process that is going to delay clinical
trials under the proposal of our col-
leagues. I have not heard the justifica-
tion or the rationale for that.

Also, the alternative to the McCain-
Edwards proposal excludes the FDA
clinical trials. That, I understand, is
directly as a result of the request of
the insurance industry.

That does raise important questions
because the FDA reviews are some of
the most advanced reviews, some of the
most important reviews, and some of
the trials are at the edge of potential
benefit to consumers. Yet they are
completely excluded. They are included
in our proposal because we value those
important clinical trials.

This provision of clinical trials may
not seem as important, but if one asks
the breast cancer coalition in this
country about what is extremely im-
portant in the protections of women
and the treatment of women, they will
mention clinical trials.
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If one talks about other dangers of
cancer, by and large, the issue of clin-
ical trials will be at the top of their
list, a top priority, a top patient pro-
tection, and we believe in that. We
share that view. This is something that
is absolutely essential if we are going
to move ahead with the protections of
patients.

We have done that previously. We
have seen how there had been an allo-
cation of resources historically be-
tween the insurance companies when
they covered patients and the trial
itself as a general understanding, as I
mentioned, under Medicare, about
those allocations of resources, what
should be allocated for the -clinical
trial and expenses associated with
that, and also what would be allocated
by the continuation of care which the
HMO would be otherwise required to
pay.

One of the loopholes that has been
added to this is the issue about some
reaction to the clinical trial that may
be related to the illness or not, say,
someone going in under a cancer pro-
tocol and then having some kind of ad-
verse reaction as to make their situa-
tion more complicated. Yes, that may
happen in certain circumstances, but it
does seem to me we ought to address
that. We have done that in the past.
There is no reason we should not. That
has not presented itself as an impedi-
ment to moving ahead on this issue.
We ought to be able to get that behind
us.

I am strongly committed to ensuring
that whatever comes out of this body
in terms of the Patients’ Bill of Rights
has these protections.

I might mention a note from the Can-
cer Society:

On behalf of the American Cancer Society
and its 28 million supporters, I am writing to
respectfully request that you allow debate
on the Patients’ Bill of Rights to move for-
ward and that you support the ‘‘Bipartisan
Patient Protection Act of 2001.”” As the larg-
est voluntary health organization dedicated
to improving cancer care, the Society has set
the enactment of a patients’ bill of rights
that provides strong, comprehensive protec-
tions to all patients in managed care plans
as one of its top legislative priorities for this
session of Congress.

While the Society does not have a position
on health plan liability, we have identified
several other provisions that are critical to
cancer patients.

This is what it is, Mr. President. We
are concerned about what is critical to
cancer patients in this country. It is
spelled out here. I will take a few mo-
ments to mention them.

Specifically, we advocate the patient pro-
tection legislation that provides all insur-
ance patients with:

Increased access to clinical trials—assur-
ing that cancer patients who need access to
the often life-saving treatments provided in
both federally and privately-funded or ap-
proved high-quality, peer-reviewed clinical
trials have the same coverage for routine pa-
tient care costs (e.g., physician visits, blood
work, etc.) as patients receiving standard
care.

Prompt and direct access to the medical
specialists. Patients facing serious or life
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threatening illnesses, such as cancer, need
continuity of care—

This legislation provides it—
the option of designating their specialist as
their primary care provider—

This legislation provides it—
and the ability to have a standing referral to
their specialist for ongoing care.

Our legislation provides it.

Strong, independent, and timely external
grievance and appeals procedures.

Our legislation provides it.

Mr. President, the letter continues:

We are particularly pleased that—

McCain-Edwards—
includes a strong clinical trials provision
that provides access for cancer patients and
others with serious and life threatening dis-
eases to both federally and privately-spon-
sored high-quality, peer-reviewed trials.

The FDA trials as well as other
trials.

Clinical trials are a critical treatment op-
tion for cancer patients and are also essen-
tial in our nation’s efforts to win the War
Against Cancer. Without clinical trials, new
or improved treatments would languish in
the laboratory, never reaching the patients
who need them. Unfortunately, only three
percent of cancer patients currently enroll in
clinical trials. Part of the problem is that
many health insurers refuse coverage for a
patient’s routine care costs if the patient en-
rolls in a clinical trial—effectively denying
access to life-saving treatment.

We are interested in dealing with the
challenges of cancer in our society,
which is the top killer and the one that
is most dreaded.

I remember a great leader in the Sen-
ate, Warren Magnuson. He was instru-
mental in setting up the National In-
stitutes of Health, and strongly sup-
ported the Cancer Institute. He said his
dream of a newspaper headline was
“Cancer Conquered.” That is some-
thing most Americans agree would be
the best possible headline.

Clinical trials are indispensable.
Nineteen percent of the children who
have cancers are involved in clinical
trials. We have had the greatest
progress and breakthroughs in the area
of children’s cancers. Researchers say a
very significant reason for that is be-
cause of their involvement in clinical
trials. We have made slower progress
dealing with other cancers, and we
have reduced numbers of people in-
cluded in those trials.

The PRESIDING OFFICER. The time
of the Senator is expired.

Mr. GREGG. Mr. President, this bill
is a very significant bill. It impacts
about everybody in America; about 200
million people presently have health
insurance. As a result, if we passed a
bad law, the unintended, or intended,
consequences of it could be dramatic.

It is important to take a hard, in-
tense look at what is being proposed by
Senator MCCAIN and Senator KENNEDY
as their bill. This is in the context of
bills which have already been proposed
by Members from our side, some which
are bipartisan such as the Breaux-
Frist-Jeffords bill; some do not have
Democratic sponsorship, such as the
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Nickles amendment. All have as their
basic purpose the same intent under-
lying—certainly I give credit to the
McCain bill for this. The basic intent is
making sure individuals are properly
treated when they interface with their
insurance companies; that they have
an opportunity for redress that is effec-
tive, which allows them to be sure that
if they get poor treatment, they have
some way to correct it; and that if they
are harmed by their health care pro-
vider, they have the ability to recover
proper compensation for that harm.

That is a goal all Members have. Ev-
eryone who is debating in this Chamber
understands the importance of making
sure that Americans who get health
care have adequate recourse when that
health care is not supplied correctly. It
is also equally important Americans
have a certain set of rights when they
are dealing with their health care pro-
vider in areas such as the type of phy-
sician they would see and the type of
referrals they would get and the issue
of specialists. That is also equally im-
portant.

All the proposals that have come for-
ward address that issue. I have not yet
heard of a case from the other side of
the aisle—and they have presented a
number of anecdotal cases, and they
are compelling, people who have had
problems with their insurers. I have
not heard one of those cases where that
individual would not have had the abil-
ity for redress or be taken care of
under either the Nickles or the Breaux-
Frist-Jeffords bill. The issue is not
about that. It is not about whether or
not we are concerned about individuals
getting fair treatment from their in-
surer. It is not about individuals hav-
ing a set of rights which are protected
when they deal with their doctor, who
is representing their insurance com-
pany, or whether they deal with their
insurance company. That is not what
this issue is about.

It comes down to a couple of sub-
stantive questions as to the dif-
ferences. The first involves States
rights versus Federal rights. That is
called scope. It is a question of what
authority do we have as a Federal Gov-
ernment to take over authority which
has traditionally been handled by the
States, especially in the area of insur-
ance. Insurance has traditionally been
a State responsibility.

As a former Governor, I know it is
something every State takes very seri-
ously and is very committed to. New
Hampshire’s laws for protecting pa-
tients are much more aggressive than
proposals in any of the three packages
here. That is one element of difference.
The other element is something I want
to talk about, the area of liability. Li-
ability is a term that has huge implica-
tions. The practical effect of the
McCain bill, no doubt about it, is that
there are going to be created innumer-
able opportunities for lawsuits to be
initiated against not only insurers but
equally against employers, small em-
ployers and large employers. Mom-and-
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pop grocery stores, mom-and-pop gas
stations, mom-and-pop restaurants,
small, struggling production facilities,
software companies, and large employ-
ers—Wal-Mart, Ford, whatever, the big
ones—those employers are suddenly
going to find themselves drawn into
literally hundreds of potential opportu-
nities for liability.

What is the effect of that? The effect
of that is a large number of employers,
especially small and midsize employ-
ers, are going to throw up their hands
and say: Hey, listen, I can’t afford the
risk.

The average malpractice lawsuit in
this country costs about $77,000 to de-
fend if you are in an employer situa-
tion. There are a lot of small employ-
ers for whom §77,000 is their entire
profit margin for the whole year. They
may get hit with a multiplicity of law-
suits under this bill that do not exist
today. This is a new law created for the
purposes of creating new lawsuits. This
is a bill that is of the lawyer, for the
lawyer, and by the lawyer—for the
trial lawyer. And the practical implica-
tion is that a lot of employers, a lot of
people who want to take care of their
people they work with, are not going to
be able to, and they are going to sim-
ply have to drop their insurance. They
are probably going to replace—some of
them, the more substantive, will be
able to replace their insurance by say-
ing to the employee: Go buy your own
insurance. Here is the money.

They will never get as good a pack-
age in most instances as their em-
ployer could get for them because they
will not have the ability to negotiate
with the strength of a large number of
individuals. Individuals seeking indi-
vidual policies simply get charged a lot
more than groups that have been pur-
sued as a result of a group of employers
banning together or even one large em-
ployer banning together and pursuing
an insurance company. The quality of
the insurance will drop for those indi-
viduals. An even greater number of em-
ployees are simply not going to have
insurance at all because small and
midsize employers are simply not
going to be able to afford it and they
will simply eliminate it as an option
they present as a benefit in their work-
place. So there will be more uninsured.

How can you possibly call something
a Patient’s Bill of Rights when the
practical effect of the bill is to create
more people who don’t have any insur-
ance at all? So they don’t have any
rights; they don’t have any insurance.

If that is the practical effect of the
bill, and it is—you don’t have to listen
to me. Listen to an independent group
such as CBO which has scored this bill
as putting 1.2 million people out of in-
surance. That is the conclusion they
came to because of the additional costs
that result from the lawsuits, in large
part. Those people are not going to
have insurance. They don’t get any
new rights under this bill. They lose all
the rights they had. Yet this is claimed
to be a Patient’s Bill of Rights. Very
inconsistent, to say the least.
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In the process of setting this bill up,
there has been a presentation from the
other side that they actually took the
other bills that had been pursued in the
last couple of years—remember, we
have not had a hearing on any of these
bills in our committee now for 2 years,
which I think is a little bit much—to
bring a bill of this size to the floor
without any hearings at all so the peo-
ple who are going to be affected could
have a forum to make their points.

Independent of that, there were over
the last couple of years bills brought to
the floor. There was the prior McCain
bill, the prior Kennedy bill, and the
prior Norwood-Dingell bill.

The representation has been that the
McCain bill has moved to the center
from those two bills that were intro-
duced before. In fact, that is not true
at all. This bill is much more to the
left, and by the left I mean it is much
more oriented towards undermining
the rights of people to buy insurance
and have health insurance. By moving
to the left, I mean it interferes much
more with States rights and it places
much more liability on the backs of
small employers and also large employ-
ers.

This bill moves significantly to the
left, not to the center. There are ways
to move this bill to the center. Breaux-
Frist-Jdeffords is a bill that has moved
to the center from the Nickles bill that
was debated and passed in the Senate
last year. If you want to argue center,
left, right, this bill moves way out into
left field, as compared with the origi-
nal bills which were introduced and
were already pretty far out in left field.
This bill, if it were in Fenway Park,
wouldn’t be in left field; it would be in
the bullpen. Well, actually that is in
right field. It would be behind the
Green Monster.

I point out a few areas where this oc-
curs. First, as I have mentioned, it sig-
nificantly expands liability for employ-
ers. Sponsors of the McCain bill say
they have compromised by including a
$6 million cap on punitive damages.
However, the cap only applies in the
Federal liability provisions added to
the bill—it is sort of a bait-and-switch
thing—and not to the more expansive
liability provisions under State law.

One of the ironies of this bill is you
can go forum shopping. This is one of
the favorite things trial lawyers like to
do. I used to do a little bit of trial
work. You love to forum shop. You find
out what court has the best judge; you
find out what court historically has
the juries that give the highest award;
you find out what court has the best
rules to improve your capacity to win
your case on procedural grounds; and
you move to that court. If it is a Fed-
eral court, you go Federal. If it is a
State court, you go State. Under the
present law, you cannot do that. You
cannot bring an ERISA claim in a
State court. But under this bill, it ex-
pands dramatically the opportunity for
forum shopping. Then it says: But, hold
it, we put in a cap so you don’t have to
worry about that.
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Unfortunately, there are a lot of
States that have no cap. They have no
limitation at all on damages.

Further, the bill itself allows unlim-
ited damages for economic and non-
economic losses—damages within the
Federal court system. It expands the
right to sue for violations of duty
under the plan. This is a brandnew con-
cept. It creates a whole new cause of
action out there where employers will
suddenly become liable for contractual
activity on HIPAA or COBRA or
ERISA that they are not liable for
today, relative to a private lawsuit.

I have a chart. I don’t have it on the
floor today because I had it up so often
I thought people might be getting tired
of it. But it shows there are potentially
200 new causes of action just on this
one point alone.

Then it says it does not have puni-
tive damages. In fact the earlier bills
did not have punitive damages. At
least H.R. 990, which I think is the
original Norwood bill, did not. But, in
fact, it creates a new term of art,
which is essentially punitive damages,
and it allows those damages, as I men-
tioned, to be recovered at the rate of $6
million.

Here is a bill that says it is moving
more to the center when, in fact, in the
liability area it dramatically expands
forum shopping, it dramatically ex-
pands punitive damages opportunities,
it dramatically expands the number of
lawsuits that can be brought on the
issue of contracts and contractual obli-
gations of the employer—all of this is
directed at the employer—and it dra-
matically expands, in Federal court,
economic and noneconomic damages
that can be recovered against the em-
ployer. All of this is new. A brandnew
attack on the employer by the trial bar
will be allowed under this bill.

This is not moving to the center.
This is moving to the left.

Another example, the McCain-Ken-
nedy bill effectively requires that all
States pass new patients’ protection
laws identical to the new Federal re-
quirement. This is a huge step, an in-
trusion into States rights. Earlier
versions of the legislation, both the
Daschle-Kennedy bill last year and the
Norwood bill, used the standard under
the Health Insurance Portability and
Accountability Act to determine
whether or not State laws would be
preempted by the new Federal patients’
requirements. That standard does not
prevent the application of this Federal
law versus requiring the application of
the Federal law.

The latest McCain bill adds new bar-
riers for States by requiring that State
laws be substantially equivalent to and
as effective as each new Federal pa-
tient protection requirement. This
two-part standard will effectively re-
quire every State to renegotiate and
pass a whole new group of provisions in
order that their laws be virtually iden-
tical with the Federal provision. If the
State fails to do so, the Federal Gov-
ernment will take over and enforce
those rules in every State.
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So I cannot see how you can claim
this bill moves to the center when the
practical effect of this section is to es-
sentially usurp and wipe out States’
activities in this area.

My colleague from Maine just spoke
a little while ago. She put up a list
that showed literally almost every
State in the country has aggressively
addressed the issue of patients’ rights
and has established a set of require-
ments and rights which flow to the pa-
tient that are fairly consistent with
what we all seek in the Senate. But if
they are not exactly or substantially
equivalent to and as effective as the
Federal law, they will be overruled and
the Federal Government will come in
and usurp the State authority and ac-
tually take over the State’s insurance
enforcement.

We have had State insurance enforce-
ment in this country for quite a while
and it has worked pretty well. So you
cannot say a bill moves to the center
when it essentially says ‘‘to heck with
the States, we are coming in, we are
the big boys, you are out of the game
because we know better than you,
State legislatures. You, the State leg-
islature, are not interested in the peo-
ple who live in your States. We here in
Washington are.”

That is not a movement to the cen-
ter. That is a dramatic, if not radical,
move to the left, to centralization of
power here in Washington at the ex-
pense of the States.

In addition, another example of the
fact this bill does not move to the cen-
ter but moves way off beyond the
Green Monster, out beyond left field,
out past Lansdowne Street, probably
down by the Massachusetts Freeway—
actually it is not a freeway; it costs
money—the Massachusetts Turnpike is
the effect this bill has on the ability to
bypass the appeals process.

The prior proposals, earlier versions
which were pretty far left, out there in
left field, as I said, of the bill provided
where injury or death had already oc-
curred, and therefore the appeals proc-
ess would be futile, the patient would
not be required to exhaust the appeals
process before going to court. The new
version permits a person to bypass the
appeals process and go directly to
court to seek monetary damage if the
harm would occur by going through the
process.

That may sound reasonable, but you
have to read behind that language for
the practical impact of what it is.

It is noteworthy that this exception
would allow lawsuits for virtually un-
limited monetary damages rather than
simply allowing patients to get the
care they need if they would be sub-
stantially harmed by completing the
review process.

The new version of the McCain bill
also contains a late manifestation pro-
vision. This is an amazing provision be-
cause this provision essentially says
that if the appeal process period has
run and you decide that you have a
manifestation of harm as a result of
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being treated, you no longer have to go
to the appeal process; You can go di-
rectly to court.

The practical effect of this language
is essentially to eliminate the statute
of limitations. Under this law there is
a total abrogation, in my humble opin-
ion, of the statute of limitations. That
is a move to the left.

As a trial lawyer, I love the idea that
I never have to worry about the statute
of limitations because if my office hap-
pens to make a mistake and not reach
that 3-year window or that 6-year win-
dow, I am not going to be subject to
the errors and omissions suit that I
might get hit with by my client be-
cause, if there is no statute of limita-
tions, I will never miss the filing re-
quirement.

But going back beyond the mani-
festations language, this concept that
is totally different than what was in
the original Dingell-Norwood bill and
the original Daschle-Kennedy bill that
you as a patient do not have to exhaust
your administrative remedies before
you go into court, but you simply have
to claim harm, and then you can go
right after monetary damages, is a dra-
matic undermining of the capacity to
have an effective appeal process. You
essentially have no appeal process.

Now all you have are court decisions.
Nobody is going to go down the appeal
process route. Everybody is going to
race to the courthouse with this bypass
language.

The way it should be structured, ob-
viously, is that, sure, if you are injured
and you are going to suffer as a result
of having to go through the appeal
process and you are not getting a re-
sponse, you should be able to go to
court, but you shouldn’t get the mone-
tary damages at that time. You should
get whatever you need in order to get
the right medical care, then go back to
the appeal process and find out what
the proper resolution should be and
then move into the court system for
the monetary issues.

That is the logical approach. It is ac-
tually the approach, for all intents and
purposes, that was in the original bill.
Now we have another example of mov-
ing way over to the left and not mov-
ing back to the center, which this bill
claims to do. It doesn’t move to the
center at all.

These are not minor issues—the li-
ability issue, going straight to court
issue, and the States rights issue.
These are not minor issues. These are
big questions in the scheme of how we
deliver health care. The reason they
are big questions is because, if this bill
passes, it is going to fundamentally
change the way health care is delivered
in this country. It will push a lot of
people into the uninsured ranks. As a
result, you are going to have this huge
momentum for the nationalization of
our system.

At this point, I see our leader coming
on the floor. I know he has comments
that he wants to make. So I will yield
the floor.
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The PRESIDING OFFICER. The Re-
publican leader is recognized.

Mr. LOTT. Mr. President, timewise,
what is the situation now? Has the
time been divided? Is it in blocks of an
hour?

The PRESIDING OFFICER. There
are 6 minutes 40 seconds remaining.

Mr. LOTT. Thank you very much.
Mr. President, I will try to take advan-
tage of that time and make a few re-
marks. Maybe then I can come back
and talk again later.

First of all, I wish to comment brief-
ly with the time we are using now. I
think it is an important part of the
process that we have opening state-
ments and descriptions of what is in
the pending bills—both the Kennedy-
McCain-Edwards legislation as well as
Breaux-Frist and other legislation—so
we can see where the similarities are
and find where the problems are.

We did not want to go forward with
the amendment process on Monday be-
cause there had been changes made in
the underlying bill on Thursday of last
week, June 14. I presume there will
still be more changes offered by the
sponsors of the legislation, whether it
is Senator MCcCCAIN, or Senator
EDWARDS, or others, as problems are
identified and as consideration is given
to the reservations. Those will be ei-
ther amendments or substitutes that
will be offered.

I make the point that we are not in-
terested in prolonging the consider-
ation of this legislation. We are pre-
pared to go to the vote in the morning
on the motion to proceed. We are pre-
pared to begin the amendment process
on Thursday afternoon. Hopefully, we
can make progress on amendments on
Thursday and Friday and on into next
week.

I also hope we will find a way before
the Fourth of July recess to complete
action on a supplemental appropria-
tions bill. A lot of that will depend on
whether or not the Committee on Ap-
propriations can act tomorrow on what
is in that legislation. We need to get
that done or we are going to see more
problems develop with the Department
of Defense being able to keep our ships
steaming and our planes flying. We will
need to do both of these issues as much
as we can during the next week.

Let me emphasis a couple of points.
Others have noted that many of the
core components of the various bills
that have been offered, whether it is
the original Nickles proposal, the
Breaux-Frist-Jeffords proposal, or the
McCain-Edwards-Kennedy proposal,
have a lot of similarities.

Let me talk a minute about where we
agree. We agree that we want a Pa-
tients’ Bill of Rights to protect pa-
tients and to ensure those patients get
the care they have been promised. That
is why we believe so strongly that we
need an immediate review process that
will get a result hopefully within a
managed care entity or an outside re-
view if that is not satisfactory inside of
the managed care entity and that it be
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done on an expeditious basis and not
drawn out. Get a result.

That is why the idea of going imme-
diately to court has such little appeal
to me because legal action, while it
might get beneficial results that would
be helpful to the heirs, may be of no
value to a patient who will have had all
kinds of problems, and perhaps even
die, before the conclusion of a lawsuit.

All of the bills have a review process.
The important thing, in my opinion, is
that the review be quick and that it
get the results. If the result is not sat-
isfactory, then there has to be some
process to get it considered in the
courts. I think we will find a way to do
that.

We agree that patients have to have
access to specialists. That is what
caused us to get into the need for a Pa-
tients’ Bill of Rights. After the man-
aged care concept was established and
started going forward, it was doing a
good job. It was providing care at a re-
duced cost. But some of the managed
care entities started to make mistakes.
The difficulty is they wouldn’t make
medical records available to patients,
which were their own medical records.
You can’t have that. The idea that you
would have to get permission from
some other organization to go to an
emergency entrance is unacceptable.
You have to have access to emergency
care in case of an accident, or what-
ever. Or if you have an OB/GYN doctor
seeing a pregnant woman who then
leaves that managed care operation,
she should be able to continue to have
the care of that OB/GYN.

There is no question that we need to
make sure that common sense applies
and that there is access to physicians.
We need to have some way that cancer
patients can have access to clinical
trials. We need to make sure there is
access for women to surgical treat-
ments or for breast cancer. We need to
make sure that patients will be able to
continue to see their doctor, if the doc-
tor no longer works for the health care
plan.

There is a long list of places where
we agree that there needs to be access
to information that patients and bene-
ficiaries need. We need to make sure
that there are new quality measures
available.

We should not ignore the fact that
there is a lot of common ground. We,
clearly, have some areas where we dis-
agree. Of course, primarily it is when,
where, and how you have a lawsuit.

I was a lawyer years ago. I was with
a trial firm. We did defense work. But
we also occasionally filed some plain-
tiffs’ lawsuits.

I am not opposed to having access to
the court systems. Americans deserve
that right. The question is, Who can be
sued? Should a person, or an entity, an
employer, that has no involvement in
the decision that is made based on
business reasons, costs, or medical pur-
poses be sued? Naturally, a good lawyer
will throw out his dragnet and bring in
employers, doctors, nurses, the man-
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aged care entity, the insurance com-
pany—everybody who is within range
and, by the way, look for the one with
the deep pockets. That is what you
really want. You want the one from
whom you can get the money.

I think we need to be very careful
about who is covered by these lawsuits
and when they can be filed. Unless and
until the review processes are ex-
hausted, we should not be resorting to
legal action.

Also, where a lawsuit is filed does
make a difference. I know for sure from
my own personal experience, since
some of my very closest friends and
relatives are plaintiff lawyers, that
there is this little thing of forum shop-
ping: Let’s look around and find the
county in the State where we could get
the highest judgment. Or maybe it is in
a Federal court; let’s pick and choose.
Or maybe let’s file in both Federal and
State court.

In my own State of Mississippi, there
are a series of articles being done by a
Gannett newspaper, the Clarion-Ledg-
er, that would not ordinarily do an ar-
ticle such as this, noting that there are
one or two particular counties in my
State that are considered a plaintiff’s
wonderland, where you can get massive
damages if you go into these particular
counties. By the way, our insurance
commissioner—a very fine insurance
commissioner of many years a Demo-
crat—has noted that 46 insurance com-
panies have said: We are leaving this
State. We are not going to face these
exorbitant, ridiculous judgments in
this particular county, Jefferson Coun-
ty, MS.

So where you file does make a dif-
ference. We need to pay attention to
that.

Of course, there is also the question
of how much in damages. Is this about
a result or is this about a lawsuit? Do
we want health care or do we want
legal action? Do we want a reasonable
judgment for losses that you have in-
curred or do we want pain and suffering
and punishment? Those are basic ques-
tions.

But I hope we can bring all sides to-
gether and get a result. I want a result.
I want us to pass a Patients’ Bill of
Rights. I think we need it. It is the
right thing to do. And I am tired of
hearing about it. It is time to act. It is
kind of like what we did in the tax re-
lief bill on the marriage penalty. We
have been talking about it for 10 years,
about how it is unfair, and that we
ought to get rid of it. My question was,
Why haven’t we done it?

We can do this if both sides can be
reasonable. I talked to the President
yesterday. There is no doubt in my
mind the President wants to sign a rea-
sonable and fair Patients’ Bill of
Rights. But there is also no doubt in
my mind he will veto the McCain-
Edwards-Kennedy bill in its present
form.

I hope we can go through this amend-
ment process, address the delivery
questions, the liability questions, and
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also see if we can find a way to make
health care more accessible to many
Americans who are not now covered.
Small business men and women have a
hard time, even when they really want
to, making sure all of their employees
are covered because even if they offer
them the coverage, and pay half the
cost, many employees say: We just
can’t afford it. We are not going to do
it. So they are not covered.

Can’t we find a way to give them ac-
cess to coverage or to help them with
the expenses of that coverage? I think
we can. I think this is a bill where we
can help address that.

Let me note that the distinguished
Senator from Nevada is on his feet. I
would be glad to yield.

Mr. REID. I just want to say to the
Republican leader, you do not have to
use leader time. You should not be
rushed. Even though you are on Demo-
cratic time, you are welcome to it.

Mr. LOTT. That was about the nicest
way I have ever been told my time has
expired. That is why I was talking fast.
I did want to get in a few remarks. I
appreciate Senator REID noting that.

At this point, I will yield the floor
because we have had very good co-
operation in going back and forth
every 30 minutes.

I would like to continue that. I will
take advantage of leader time another
time. But thank you very much, I say
to Senator REID.

I yield the floor.

The PRESIDING OFFICER (Mr. DAY-
TON). The Senator from Alaska.

Mr. MURKOWSKI. Mr. President, I
wonder. There was an agreement that
we would go into morning business at 5
o’clock and that I would be recognized
at that time.

Mr. REID. I would say to my friend
from Alaska, we were told the Repub-
licans would have no one to speak at
4:30. But that was not factual. People
did come. And they have used 35 min-
utes of the 30 minutes. Senator REED
has been waiting.

We would ask, under the agreement
that we entered into earlier today, that
he use his time. I wanted to speak, but
I say to my friend from Alaska, if you
are the last speaker for the Repub-
licans, I have to be here to close any-
way. Senator REED wants to speak for
up to 10 minutes.

I say to the Senator, you can speak
for however long you desire.

Mr. MURKOWSKI. I respond to the
assistant majority leader, I would
probably need not more than 10 min-
utes.

Mr. REID. Mr. President, I ask unan-
imous consent that the Senator from
Rhode Island be recognized for up to 10
minutes—is that adequate?

Does the Senator from Massachusetts
wish to speak anymore today?

Mr. KENNEDY. Mr. President, I look
forward to addressing the Senate to-
morrow morning.

Mr. REID. Mr. President, I ask unan-
imous consent that the Chair recognize
the Senator from Rhode Island for 10
minutes; following that, the Senator
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from Alaska for 10 minutes; and then I
will close out the evening with what-
ever time is necessary for that to be
done.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Rhode Island.

Mr. REED. Mr. President, I rise
today to support the McCain-Edwards-
Kennedy bill and to commend the au-
thors. They have done some great work
in trying to reconcile a very pressing
need in this country; that is, to give
patients the ability to get the health
care they need and, indeed, that they
either paid for or their employer paid
for.

Today I have heard discussion that
this is just about lawyers who are
going to enrich themselves. But I think
that argument misses the point. The
point is, there are lots of lawyers on
the other side, on the HMOs’ side, who
are using their skills to deny patients
what they thought they purchased with
their health care plan, where they are
able to use all the loopholes that are
rife throughout our statutes, not to
provide care but to provide the insur-
ance companies with an out.

The McCain-Kennedy-Edwards bill
clarifies the rights of patients. It
makes them specific. It makes them
less debatable. Let’s make these rights
less a contest of lawyers on both sides
and more something that the patients
of America, the citizens of America,
can expect will be their right to de-
mand and receive when they pay for
health insurance.

So when you have situations where,
instead of specifying, as the McCain-
Kennedy-Edwards bill does, the right
to a pediatrician as the provider of
health care services for a child or a pe-
diatric specialist for a child, you have
something nebulous like a physician
with age-specific qualifications, that is
the type of ambiguity that is rife for
the competing proposals, and that
leads to the denial of care to Ameri-
cans. In fact, it leads to lots of con-
troversy, strife, discussion, and debate.

So this legislation has been well
crafted over many months to specify,
delineate, and clearly give patients
their rights; in fact, to give them what
they believe they are paying for. And
they are already paying a lot.

So I believe that this bill has made
great progress in moving from the
version we considered in the last Con-
gress in this Senate Chamber, and the
version that has been proposed by Con-
gressman NORWOOD and Congressman
DINGELL in the other body; and we are
moving close, I hope, to legislation
that can receive the support of this
Senate, which can go forward and be
combined with a very similar bill on
the House side offered by Congressman
NoOorRwoOOD and Congressman DINGELL,
and then go to the President for his
signature.

What it would do, I believe, is to,
again, specify clearly, unequivocally,
what Americans can expect from their
health care provider.
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There has also been lots of discussion
that this really is going to pull in
countless numbers of employers, small
businesses, who are going to be en-
snared in a web of litigation because of
this legislation. But that ignores the
very specific language in the McCain-
Edwards-Kennedy bill that says that
an employer can only be liable if that
individual played a direct role in a de-
cision to deny a treatment of health
care services to a patient. This is not
the situation where a small business
buys a Blue Cross plan or buys an HMO
plan. This is a situation where an indi-
vidual in that business organization
makes the decision to say: No, don’t
give that service to that individual
who is covered by my plan—a very un-
likely circumstance, but one I think
most people would agree, if you are
making those types of decisions, you
should at least be potentially liable for
the consequences of those decisions.

I believe the discussion of an em-
ployer as being ensnared in this web of
lawsuits misses the very specific lan-
guage of the bill. It certainly is not the
intent of this legislation. It never has
been. With the refined language and
the very specific language, I don’t
think it will be the effect of the legis-
lation either.

We know that this issue is creating a
great deal of controversy around the
country. It is generating the activity
of interest groups left and right. This
morning, early today, the junior Sen-
ator from Utah spoke about a doctor
who was contacted by the American
Medical Association to call the Sen-
ator and support the McCain-Edwards-
Kennedy bill. In the course of the dis-
cussion, he discovered that he really
didn’t support the bill but he favored
the Frist-Breaux-Jeffords approach.

That is not the only calls that are
being made out there in America as we
speak and debate here. My office re-
ceived a call from a businessman in
Rhode Island instigated by the Na-
tional Association of Manufacturers
who said: Call your Senator and tell
him not to vote for Kennedy-Edwards-
McCain. But when we spoke with the
individual, when we explained the pro-
visions of the bill, particularly the pro-
visions with respect to potential law-
suits against employers, he concluded
that the Kennedy-McCain-Edwards bill
was the type of legislation he could
support because he is not just an em-
ployer; he is just not a businessperson;
he is a family man. His wife had re-
cently been sick, and he understood the
difficulties that are faced in trying to
get health care out of an insurance
company that is committed to the bot-
tom line, not the health care, prin-
cipally, of their insured members. He
preferred, after discussion, the type of
protections included in this bill.

I hope that is a sign that when we
can come here to the Chamber and
clearly explain the contents of this leg-
islation, we can convince many people
across the country that this legislation
is in the best interest of the families of
America.
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Now, I have for several years been
working to ensure that this type of leg-
islation pays particular attention to
children. I am very pleased to say that
the McCain-Edwards-Kennedy bill in-
corporates many of the provisions of
legislation I have submitted along with
many colleagues. It protects the right
of families to have a pediatrician as a
primary care provider and the right to
make referrals to a pediatric specialist,
not just a specialist. There is a vast
difference between an adult cardiolo-
gist who may have seen a child 1 or 2
years ago and a pediatric cardiologist
who specializes in those types of prob-
lems for children. If you are a parent,
that is the specialist you want to see.
This legislation provides for that ac-
cess clearly, unequivocally.

The alternative legislation would say
the company can find someone who has
a specific qualification. Again, the law-
yers for the insurance company can
find many ways to suggest that that is
the gentleman or woman who might
have seen a child 2 years ago, a cardi-
ologist, rather than the more expensive
doctor not in their plan who is, in fact,
a pediatric cardiologist.

This is real progress on the bill. I
commend the authors for doing this
and pushing forward.

There is one area I would like to see
included in addition to what has been
done. That is a proposal I have made
previously on a bipartisan basis with
Senators JEFFORDS and COLLINS to cre-
ate for each State an ombudsman,
someone who can be a point of ref-
erence and referral to individuals who
have questions about their health care
plan. Before you even get into a long,
protracted internal review or external
review, there should be an individual
you can contact and say: Do I have a
problem here? I think I am covered for
this procedure. Am I really covered for
this procedure? That type of advice,
that type of objective information on a
systematic basis can do much to re-
solve the potential specter of a pleth-
ora of lawsuits.

It is a worthwhile initiative. I hope
my amendment can be incorporated
into this bill. Indeed, I am preparing to
offer such as amendment along with
Senators WELLSTONE, WYDEN, and CLIN-
TON. I hope when the process begins for
amendments, we can make that im-
provement to what is already a very
fine bill.

This is a very clear issue when you
boil it all down. Do you stand with the
families of America who deserve health
care coverage they paid for or do you
stand with the insurance companies
whose major concern is their financial
solvency and well-being? This legisla-
tion stands with and for the families of
America. I support it.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Alaska is recognized.
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ENERGY CRISIS IN AMERICA

Mr. MURKOWSKI. Mr. President, I
recognize that we are debating a mo-
tion to proceed to the Patients’ Bill of
Rights. I am tempted, however, to ask
unanimous consent that we set the Pa-
tients’ Bill of Rights aside and go to
the energy legislation that is pending
before this body. I shall not do that, in
deference to my colleagues on the
other side, although I must admit, it is
somewhat ideal and timely.

What I am going to do is call on the
majority leader of the Senate to set a
date to take up the energy crisis in
America. Polling indicates the No. 1
issue in this country and concern is not
education. It is energy.

Under the previous leadership—and
hindsight is cheap—this was the week
we were going to be debating a com-
prehensive energy bill in this body.
Senator LOTT had indicated that that
was the next order of business after
education. Where are we in the order of
business? We are on the Patients’ Bill
of Rights. We are supposedly going to
be on the supplemental next week. We
may take up the minimum wage. We
may be on appropriations. Where is en-
ergy in the Democratic list of prior-
ities for this body? I am very dis-
appointed that evidently it has been
tossed aside under the new leadership.

Where have we been on this matter?
We have been busy. The Energy and
Natural Resources Committee, which I
previously chaired and on which I
worked with Senator BINGAMAN—Sen-
ator Bingaman now chairs the com-
mittee—has been busy inasmuch as we
have held 24 hearings. We have had 164
witnesses over the last year. We clearly
know what this country needs. We need
to produce more energy. We need to de-
velop alternatives. We need to develop
renewables. We need to do a better job
of conservation. But we have to come
to grips with this crisis. We can’t ig-
nore it. It is not going to go away.

The issue is ripe for debate in this
body, ripe for debate on the Senate
floor. We should proceed forward on be-
half of the American public who is
looking to Congress to provide a solu-
tion.

We all know prices are too high; sup-
plies are too low. We all know that too
little is being done as evidenced by the
calendar with which we are confronted.

I therefore ask the majority leader at
this time to agree to bring the energy
policy legislation to the floor of the
Senate at a time certain, and certainly
no later than July 23. I look forward to
his response.

To give some idea of the timeliness
of this, one only has to look at what is
going on in the committees. Yesterday,
the Energy and Natural Resources
Committee heard from FERC. We
heard from the five members of the
Commission.

Today, in Government Affairs, we
had the Governor of California, Gray
Davis, along with other Western Gov-
ernors, appearing to tell of the energy
crisis in their States. We also heard
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from the FERC relative to the action
they had taken unanimously to reach a
conclusion to basically take the pres-
sure off what was proposed as legisla-
tion to mandate wholesale caps and

prices.
I think it is fair to say that we can
commend the administration, the

President and the Vice President, for
holding the course because wholesale
caps do not encourage investment. We
need investment in new power-gener-
ating facilities. As the President
knows, if you put very tight caps in, in-
vestment will not come in regardless of
how many permits for construction are
issued. The incentive for a reasonable
rate of return has to be there.

Now, FERC has come out with an
order that addresses this. It takes care
of not only investor-owned but munici-
pally owned utilities. It covers both. It
sets a 15-month timeframe in which to
work, and it bases its great structure
at the lowest efficient contributor into
the energy pool.

I commend FERC. We can argue why
they didn’t do it sooner, but it is im-
portant to recognize that FERC has
just been functioning with its five
members for a relatively short period
of time, less than 2 weeks. Where were
they last year? There is no use going
back and trying to figure out why they
didn’t act sooner. In any event, it is
fair to say that what California needs
is not political excuses; they really
need practical solutions.

FERC, while working out the solu-
tion, found that some in California
continue to spin the issue away in the
hopes that somehow the blame will be
deflected. We heard from Governor
Davis. He has been blaming virtually
everyone for the problems in Cali-
fornia—his predecessor, the State legis-
lature, and he even blamed the Texas
ownership that contributes only about
12 percent of the energy that comes
into California from Texas-owned en-
ergy companies. Twelve percent is sig-
nificant but not overwhelming. He has
blamed the President and the Vice
President for problems that began 9, 10
months before they even took office.
He has not recognized that, indeed, the
President and the Vice President, in
their proposal in the energy task force,
proposed realistic ways to correct the
problem—to correct it for California
and nationally—by a balanced com-
prehensive energy policy. He also
blamed power producers for price
gouging. He hired the head of one of
these groups, David Freeman, of the
Los Angeles Department of Water and
Power, as his energy adviser.

One has to look at the list of those
that allegedly have overcharged Cali-
fornia. They contribute about $505 mil-
lion. Among them is the city-owned
Los Angeles agency that distributes
water and power in Los Angeles—some-
where in the area of about $17 million
in overcharging. Another significant
overcharge allegation was leveled
against the Columbia River producers
on the Columbia River in Bonneville.
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Nearly $173 million were BC hydro,
which constituted about two-thirds of
the $505 million.

I suggest that California spends more
time discussing the problem of spin-
ning off responsibility than looking
forward to how they can address
changes by increasing more production
in California. I commend FERC, and I
share the President’s commitment to
market competition, not Federal Gov-
ernment command and control. We
must never forget that Government
itself doesn’t generate one kilowatt of
electricity, and neither do controls, if
you will, on private investment. Only
industry can generate the electricity
the public needs. Price controls have
never spun a turbine and have never
stopped a rolling blackout.

In the pursuit of just and reasonable
rates, Congress need not pursue new
legislation. As we saw yesterday from
the FERC, the system is working. The
FERC order clears the way for our
work on the long-term solution. We
must come together now on focusing
our attention on putting in place a
comprehensive national energy strat-
egy that will help get us out of this cri-
sis and keep us out. That must be our
priority. And recognizing the contribu-
tion the administration has made in
submitting the energy task force to us,
the introduction of bills by both Sen-
ator BINGAMAN, myself, and a number
of Members, which is a comprehensive
proposal for relief, should be on the
calendar of this body. It should be on
the calendar for action now. It is be-
yond me why those on the other side
have chosen to ignore it at a time when
it is the No. 1 priority in the country.

Further, on a sidenote, on May 23 of
this year, the Committee on Energy
and Natural Resources, which I for-
merly chaired and now am the ranking
member, reported the nomination of
Steven Griles to be the Deputy Sec-
retary of the Interior. It has been 28
days and we are still waiting to even
get a time agreement, which was no-
ticed to us that would be required. The
significance of this particular nominee
in the Department of the Interior is
that the only confirmed position at the
Department of the Interior is the Sec-
retary of the Interior.

That is simply irresponsible. It is
time for the Senate to let Steven
Griles’ nomination go. We look forward
to trying to work with the majority to
achieve this. There is absolutely no ex-
cuse to hold this nominee from being
confirmed. He has been voted out of the
Committee on Energy, and there is lit-
tle we can offer the majority. The ex-
cuse is that they are holding up the
nomination until such time as the
committees are determined. But we all
know the committees are going to be
determined with at least one more
Member of the majority going on the
committees. I don’t know what the mi-
nority can do other than to recognize
that the Department of the Interior
serves all of us—both Republicans and
Democrats—and to hold up the func-
tional responsibility when we have had
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