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EC-412. A communication from the Sec-
retary of the Division of Investment Manage-
ment, Office of Disclosure Regulation, Secu-
rities and Exchange Commission, transmit-
ting, pursuant to law, the report of a rule en-
titled “Investment Company Names”’
(RIN3235-AH11) received on January 17, 2001;
to the Committee on Banking, Housing, and
Urban Affairs.

EC—413. A communication from the Counsel
for Legislation and Regulations, Office of
Housing, Department of Housing and Urban
Development, transmitting, pursuant to law,
the report of a rule entitled ‘‘Discontinu-
ation of the Section 221(d)(2) Mortgage Insur-
ance Program” ((RIN2502-AH50)(FR-4588-F—
02)) received on January 23, 2001; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-414. A communication from the Sec-
retary of the Division of Investment Manage-
ment, Securities and Exchange Commission,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Disclosure of Mutual Fund
After-Tax Returns” (RIN3235-AHTT) received
on January 23, 2001; to the Committee on
Banking, Housing, and Urban Affairs.

EC-415. A communication from the Counsel
for Legislation and Regulations, Office of the
Secretary, Department of Housing and Urban
Development, transmitting, pursuant to law,
the report of a rule entitled ‘‘Determining
Adjusted Income in HUD Programs Serving
Persons with Disabilities: Requiring Manda-
tory Deductions for Certain Expenses; and
Disallowance for Earned Income’ ((RIN2501-
ACT72)(FR-4608-F-02)) received on January 23,
2001; to the Committee on Banking, Housing,
and Urban Affairs.

EC-416. A communication from the Presi-
dent of the United States, transmitting, pur-
suant to law, a report relating to lifting and
modifying measures with respect to the Fed-
eral Republic of Yugoslavia; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-417. A communication from the Presi-
dent of the United States, transmitting, pur-
suant to law, a report concerning the prohi-
bition of importing rough diamonds from Si-
erra Leone; to the Committee on Banking,
Housing, and Urban Affairs.

—————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. AKAKA (for himself, Mr. DUR-
BIN, Mr. ROCKEFELLER, Mr. INOUYE,
Mr. CLELAND, Mr. SARBANES, Ms. MI-
KULSKI, Mr. KOHL, Mr. HARKIN, Mr.
BAUCUS, Mr. JEFFORDS, Mr. LEAHY,
Mr. LIEBERMAN, Mrs. LINCOLN, Mr.
KENNEDY, Mr. EDWARDS, Mr. REED,
Mr. BINGAMAN, Mr. JOHNSON, and Mr.
DASCHLE):

S. 177. A bill to amend the provisions of
title 19, United States Code, relating to the
manner in which pay policies and schedules
and fringe benefit programs for postmasters
are established; to the Committee on Gov-
ernmental Affairs.

By Mr. WELLSTONE (for himself, Mr.
HARKIN, Mr. FEINGOLD, Mr. CONRAD,
and Mr. DORGAN):

S. 178. A bill to permanently reenact chap-
ter 12 of title 11, United States Code, relating
to family farmers; to the Committee on the
Judiciary.

By Mr. DORGAN:

S. 179. A Dbill to amend the Internal Rev-
enue Code of 1986 to phase in a full estate tax
deduction for family-owned business inter-
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ests and to increase the unified credit ex-
emption; to the Committee on Finance.
By Mr. FRIST (for himself, Mr. FEIN-

GOLD, Mr. BROWNBACK, Mr.
LIEBERMAN, Mr. DEWINE, Mr.
SANTORUM, Mr. CLELAND, and Mr.
SESSIONS):

S. 180. A Dbill to facilitate famine relief ef-
forts and a comprehensive solution to the
war in Sudan; to the Committee on Foreign
Relations.

By Mr. SHELBY:

S. 181. A bill to amend the Internal Rev-
enue Code of 1986 to phase out the taxation
of social security benefits; to the Committee
on Finance.

By Ms. SNOWE (for herself and Mr.
KERRY):

S. 182. A bill to amend the Small Business
Act with respect to the microloan program;
to the Committee on Small Business.

By Ms. SNOWE:

S. 183. A Dbill to enhance Department of
Education efforts to facilitate the involve-
ment of small business owners in State and
local initiatives to improve education; to the
Committee on Finance.

By Mr. DORGAN (for himself and Mr.
CRAIG):

S. 184. A bill to amend title 18, United
States Code, to eliminate good time credits
for prisoners serving a sentence for a crime
of violence, and for other purposes; to the
Committee on the Judiciary.

By Mr. DORGAN (for himself and Mr.
CRAIG):

S. 185. A bill to provide incentives to en-
courage stronger truth in sentencing of vio-
lent offenders, and for other purposes; to the
Committee on the Judiciary.

By Mr. JOHNSON:

S. 186. A bill to provide access and choice
for use of generic drugs instead of nongeneric
drugs under Federal health care programs,
and for other purposes; to the Committee on
Health, Education, Labor, and Pensions.

By Ms. SNOWE (for herself and Mr.
GRASSLEY):

S. 187. A bill to establish the position of
Assistant United States Trade Representa-
tive for Small Business, and for other pur-
poses; to the Committee on the Budget and
the Committee on Governmental Affairs,
jointly, pursuant to the order of August 4,
1977, with instructions that if one Committee
reports, the other Committee have thirty
days to report or be discharged.

By Ms. COLLINS (for herself and Mrs.
BOXER):

S. 188. A bill to amend the Internal Rev-
enue Code of 1986 to modify the tax credit for
electricity produced from certain renewable
resources; to the Committee on Finance.

By Mr. BOND:

S. 189. A Dbill to amend the Internal Rev-
enue Code of 1986 to provide tax relief for
small businesses, and for other purposes; to
the Committee on Finance.

By Mr. FRIST:

S. 190. A bill to amend the Federal Food,
Drug, and Cosmetic Act to grant the Sec-
retary of Health and Human Services the au-
thority to regulate tobacco products, and for
other purposes; to the Committee on Health,
Education, Labor, and Pensions.

By Mr. FEINGOLD:

S. 191. A bill to abolish the death penalty
under Federal Law; to the Committee on the
Judiciary.

By Mr. FEINGOLD (for himself and Mr.
LEAHY):

S. 192. A bill to amend title 9, United
States Code, with respect to consumer credit
transactions; to the Committee on the Judi-
ciary.
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STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. WELLSTONE (for him-
self, Mr. HARKIN, Mr. FEINGOLD,
Mr. CONRAD, and Mr. DORGAN):

S. 178. A bill to permanently reenact
chapter 12 of title 11, United States
Code, relating to family farmers; to the
Committee on the Judiciary.

Mr. WELLSTONE. Mr. President, I
rise today along with Senators HARKIN,
FEINGOLD, CONRAD, and DORGAN to in-
troduce legislation that would make
permanent Chapter 12 of the TU.S.
Bankruptcy Code.

Chapter 12, the Chapter of the Bank-
ruptcy Code designated for farmers,
provides critical protection for family
farmers who find themselves in des-
perate economic circumstances. Ideal-
ly, the goal of federal farm policy
should be to sustain the ability of fam-
ily farmers to produce and sell a com-
petitive product, to preserve healthy
and viable rural communities and to
keep family farmers out of bankruptcy.
However, when farmers are forced to
seek bankruptcy protection, Chapter
12, because it is tailored specifically to
farmers, often allows the farmer to
keep his or her farm while reorganizing
debt and making payments to credi-
tors.

Extension of Chapter 12 is made all
the more urgent by the current state of
the farm economy. Prices are now so
low that many family farmers are
lucky to stay in business as market
prices are lower than their cost of pro-
duction. The value of field crops is ex-
pected to have been more than 24 per-
cent lower in 2000 than it was in 1996—
42 percent lower for wheat, 39 percent
lower for corn, and 26 percent lower for
soybeans. But farmers’ expenses are
not falling by the same amount. In
fact, they are not falling at all. Farm-
ers cannot maintain cash flow if their
selling prices are falling through the
floor while their buying prices are
shooting through the roof.

Chapter 12 expired on June 30th of
last year. Efforts last year to extend it
or to make it permanent were held hos-
tage to controversial bankruptcy ‘‘re-
form”’ legislation and, as a result, Con-
gress adjourned in December without
taking any action to reinstate this
critical safety net. This legislation
would make Chapter 12 a permanent
part of the code, eliminating the need
for future extensions. It is also retro-
active to July 1, 2000.

I hope that in the 107th Congress we
can stop using farmers as pawns in the
debate over bankruptcy reform. Perma-
nent Chapter 12 is completely non-
controversial. We could pass this bill
by unanimous consent tomorrow, and
we should. I note that a nearly iden-
tical measure has been introduced in
the House by Congressman NICK SMITH.
Given that the House last year passed
two chapter 12 extensions which the
Senate declined to act on, if the Senate
this year took leadership on this issue
and passed this bill, the House would
swiftly follow. Farmers have been
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without this safety net long enough,
and I urge my colleagues to take ac-
tion by passing this measure.

Mr. DORGAN:

S. 179. A bill to amend the Internal
Revenue Code of 1986 to phase in a full
estate tax deduction for family-owned
business interests and to increase the
unified credit exemption; to the Com-
mittee on Finance.

Mr. DORGAN. Mr. President, today I
rise to introduce legislation to address
an estate tax problem that many
Americans want fixed without delay.

Over the years, I have heard from
farmers, bankers and other business
people in North Dakota and elsewhere
who say it is nearly impossible for
them to pass along the family business
to their children to operate because of
the estate taxes they would pay. They
say emphatically that a family should
never be forced to sell off any portion
of their business just to pay the estate
tax. I think they’re absolutely right!

I believe that families who want to
pass their business to other family
members to own and operate should
never have to worry about losing that
business or farm to taxes. The sale of a
portion of a family business to pay es-
tate taxes does not happen very often,
but it shouldn’t happen at all. In fact,
families ought to know that our federal
tax laws will be supportive of their en-
terprises because of the importance of
such businesses to this nation’s eco-
nomic well-being. And that’s exactly
what the bill I'm introducing would do.

This legislation is nearly identical to
a bill I authored in the last Congress.
It increases the current estate tax ex-
emption for family business assets to
$10 million over the next five years,
and then totally eliminates the tax for
them starting in the year 2006. At that
time, family-owned and operated busi-
nesses will be completely exempt from
the tax.

I have spoken often on the Senate
floor about the importance of the fam-
ily as an economic unit as well as a so-
cial unit. This nation was built upon
an economy of family-based farms and
businesses, and it is crucial that we
strive to keep the family farms and
businesses that we have, and to encour-
age new ones. I think that is why
there’s already wide agreement in the
Senate that we should act to reform
the estate tax to help ensure the con-
tinuity of family businesses.

We ought to address this critical
family business estate tax issue early
in this Congress and save for later, if
necessary, those other parts of the es-
tate tax on which there is still signifi-
cant disagreement. My bill offers a
common sense approach for changing
the estate tax to help family enter-
prises survive to the next generation.

The legislation that I’m introducing
today differs in two important ways
from the bill, S. 3098, that I authored
last year. First, I have added a provi-
sion to increase the general unified es-
tate tax credit that is available to ev-
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eryone from $675,000 to $4 million per
couple by the year 2006. This will help
families wishing to pass along to the
children or grandchildren significant
stock, proceeds from a life insurance
policy or other assets they may have
acquired over the years. Second, my
bill makes the general credit and fam-
ily-owned business exemption fully
portable. This would help ensure that a
surviving spouse will get the full ben-
efit of any unused general credit or
family-owned business exemption with-
out having to have hired a sophisti-
cated and costly tax advisor.

Let me briefly clarify one point. To-
gether, the provisions of my legislation
would effectively abolish the estate tax
for over 99 percent of all taxpayers. But
it does not exempt from estate taxes
entirely the heirs of multi-billion dol-
lar investment fortunes and the like,
as the tax bill passed by the majority
party last summer would have done.

Many of us voted against that bill be-
cause we believed that complete estate
tax repeal along with the other sizable
tax cuts proposed at that time threat-
ened to put us right back into federal
budget deficits once again. That is cer-
tainly something I can not support.

We also were concerned that repeal-
ing the estate tax completely would
shift the burden of paying for the fed-
eral government even more onto the
working men and women of this coun-
try. That is not fair. The gap between
the very rich and everyone else has
gotten wider in recent years, and re-
pealing the estate tax in its entirety
would only make it worse. I also think
it is reasonable to ask those who have
benefitted most from our democracy in
the past to contribute to its security
and well-being in the future.

I know that there is disagreement on
these and other points. But they do de-
serve an honest debate, and I expect
that we will have such a debate later in
this Congress. But as I have said pre-
viously, we should not hold family
based farms and businesses hostage to
that debate and we should move quick-
ly on estate tax reforms where there is
already strong bipartisan agreement.

By Mr. FRIST (for himself, Mr.
FEINGOLD, Mr. BROWNBACK, Mr.
LIEBERMAN, Mr. DEWINE, Mr.
SANTORUM, Mr. CLELAND, and
Mr. SESSIONS):

S. 180. A bill to facilitate famine re-
lief efforts and a comprehensive solu-
tion to the war in Sudan; to the Com-
mittee on Foreign Relations.

Mr. FRIST. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 180

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Sudan Peace

Act”.

S569

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) The Government of Sudan has intensi-
fied its prosecution of the war against areas
outside of its control, which has already cost
more than 2,000,000 lives and has displaced
more than 4,000,000.

(2) A viable, comprehensive, and inter-
nationally sponsored peace process, DPro-
tected from manipulation, presents the best
chance for a permanent resolution of the
war, protection of human rights, and a self-
sustaining Sudan.

(3) Continued strengthening and reform of
humanitarian relief operations in Sudan is
an essential element in the effort to bring an
end to the war.

(4) Continued leadership by the United
States is critical.

(5) Regardless of the future political status
of the areas of Sudan outside of the control
of the Government of Sudan, the absence of
credible civil authority and institutions is a
major impediment to achieving self-suste-
nance by the Sudanese people and to mean-
ingful progress toward a viable peace proc-
ess.

(6) Through manipulation of traditional ri-
valries among peoples in areas outside their
full control, the Government of Sudan has
effectively used divide and conquer tech-
niques to subjugate their population, and
internationally sponsored reconciliation ef-
forts have played a critical role in reducing
the tactic’s effectiveness and human suf-
fering.

(7) The Government of Sudan is utilizing
and organizing militias, Popular Defense
Forces, and other irregular units for raiding
and slaving parties in areas outside of the
control of the Government of Sudan in an ef-
fort to severely disrupt the ability of those
populations to sustain themselves. The tac-
tic is in addition to the overt use of bans on
air transport relief flights in prosecuting the
war through selective starvation and to min-
imize the Government of Sudan’s account-
ability internationally.

(8) The Government of Sudan has repeat-
edly stated that it intends to use the ex-
pected proceeds from future oil sales to in-
crease the tempo and lethality of the war
against the areas outside its control.

(9) Through its power to veto plans for air
transport flights under the United Nations
relief operation, Operation Lifeline Sudan
(OLS), the Government of Sudan has been
able to manipulate the receipt of food aid by
the Sudanese people from the United States
and other donor countries as a devastating
weapon of war in the ongoing effort by the
Government of Sudan to subdue areas of
Sudan outside of the Government’s control.

(10) The efforts of the United States and
other donors in delivering relief and assist-
ance through means outside OLS have
played a critical role in addressing the defi-
ciencies in OLS and offset the Government of
Sudan’s manipulation of food donations to
advantage in the civil war in Sudan.

(11) While the immediate needs of selected
areas in Sudan facing starvation have been
addressed in the near term, the population in
areas of Sudan outside of the control of the
Government of Sudan are still in danger of
extreme disruption of their ability to sustain
themselves.

(12) The Nuba Mountains and many areas
in Bahr al Ghazal, Upper Nile, and Blue Nile
regions have been excluded completely from
relief distribution by OLS, consequently
placing their populations at increased risk of
famine.

(13) At a cost which has sometimes exceed-
ed $1,000,000 per day, and with a primary
focus on providing only for the immediate
food needs of the recipients, the current
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international relief operations are neither
sustainable nor desirable in the long term.

(14) The ability of populations to defend
themselves against attack in areas outside
the Government of Sudan’s control has been
severely compromised by the disengagement
of the front-line sponsor states, fostering the
belief within officials of the Government of
Sudan that success on the battlefield can be
achieved.

(156) The United States should use all
means of pressure available to facilitate a
comprehensive solution to the war in Sudan,
including—

(A) the multilateralization of economic
and diplomatic tools to compel the Govern-
ment of Sudan to enter into a good faith
peace process;

(B) the support or creation of viable demo-
cratic civil authority and institutions in
areas of Sudan outside government control;

(C) continued active support of people-to-
people reconciliation mechanisms and efforts
in areas outside of government control;

(D) the strengthening of the mechanisms
to provide humanitarian relief to those
areas; and

(E) cooperation among the trading part-
ners of the United States and within multi-
lateral institutions toward those ends.

SEC. 3. DEFINITIONS.

In this Act:

(1) GOVERNMENT OF SUDAN.—The term
“Government of Sudan’ means the National
Islamic Front government in XKhartoum,
Sudan.

(2) OLS.—The term ‘“OLS” means the
United Nations relief operation carried out
by UNICEF, the World Food Program, and
participating relief organizations known as
“Operation Lifeline Sudan”.

SEC. 4. CONDEMNATION OF SLAVERY, OTHER
HUMAN RIGHTS ABUSES, AND TAC-
TICS OF THE GOVERNMENT OF
SUDAN.

Congress hereby—

(1) condemns—

(A) violations of human rights on all sides
of the conflict in Sudan;

(B) the Government of Sudan’s overall
human rights record, with regard to both the
prosecution of the war and the denial of
basic human and political rights to all Suda-
nese;

(C) the ongoing slave trade in Sudan and
the role of the Government of Sudan in abet-
ting and tolerating the practice; and

(D) the Government of Sudan’s use and or-

ganization of “murahalliin” or
“mujahadeen’, Popular Defense Forces
(PDF), and regular Sudanese Army units

into organized and coordinated raiding and
slaving parties in Bahr al Ghazal, the Nuba
Mountains, Upper Nile, and Blue Nile re-
gions; and

(2) recognizes that, along with selective
bans on air transport relief flights by the
Government of Sudan, the use of raiding and
slaving parties is a tool for creating food
shortages and is used as a systematic means
to destroy the societies, culture, and econo-
mies of the Dinka, Nuer, and Nuba peoples in
a policy of low-intensity ethnic cleansing.
SEC. 5. SUPPORT FOR AN INTERNATIONALLY

SANCTIONED PEACE PROCESS.

(a) FINDINGS.—Congress hereby recognizes
that—

(1) a single viable, internationally and re-
gionally sanctioned peace process holds the
greatest opportunity to promote a nego-
tiated, peaceful settlement to the war in
Sudan; and

(2) resolution to the conflict in Sudan is
best made through a peace process based on
the Declaration of Principles reached in
Nairobi, Kenya, on July 20, 1994.

(b) UNITED STATES DIPLOMATIC SUPPORT.—
The Secretary of State is authorized to uti-
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lize the personnel of the Department of State
for the support of—

(1) the ongoing negotiations between the
Government of Sudan and opposition forces;

(2) any necessary peace settlement plan-
ning or implementation; and

(3) other United States diplomatic efforts
supporting a peace process in Sudan.
SEC. 6. MULTILATERAL PRESSURE ON COMBAT-

ANTS.

It is the sense of Congress that—

(1) the United Nations should be used as a
tool to facilitating peace and recovery in
Sudan; and

(2) the President, acting through the
United States Permanent Representative to
the United Nations, should seek to—

(A) revise the terms of Operation Lifeline
Sudan to end the veto power of the Govern-
ment of Sudan over the plans by Operation
Lifeline Sudan for air transport of relief
flights and, by doing so, to end the manipu-
lation of the delivery of those relief supplies
to the advantage of the Government of
Sudan on the battlefield;

(B) investigate the practice of slavery in
Sudan and provide mechanisms for its elimi-
nation; and

(C) sponsor a condemnation of the Govern-
ment of Sudan each time it subjects civilians
to aerial bombardment.

SEC. 7. REPORTING REQUIREMENT.

Section 116 of the Foreign Assistance Act
of 1961 (22 U.S.C. 21561n) is amended by adding
at the end the following:

‘(g) In addition to the requirements of sub-
sections (d) and (f), the report required by
subsection (d) shall include—

“(1) a description of the sources and cur-
rent status of Sudan’s financing and con-
struction of oil exploitation infrastructure
and pipelines, the effects on the inhabitants
of the oil fields regions of such financing and
construction, and the Government of Su-
dan’s ability to finance the war in Sudan;

‘“(2) a description of the extent to which
that financing was secured in the United
States or with involvement of United States
citizens;

‘(3) the best estimates of the extent of aer-
ial bombardment by the Government of
Sudan forces in areas outside its control, in-
cluding targets, frequency, and best esti-
mates of damage; and

‘“(4) a description of the extent to which
humanitarian relief has been obstructed or
manipulated by the Government of Sudan or
other forces for the purposes of the war in
Sudan.”.

SEC. 8. CONTINUED USE OF NON-OLS ORGANIZA-
TIONS FOR RELIEF EFFORTS.

(a) SENSE OF CONGRESS.—It is the sense of
Congress that the President should continue
to increase the use of non-OLS agencies in
the distribution of relief supplies in southern
Sudan.

(b) REPORT.—Not later than 90 days after
the date of enactment of this Act, the Presi-
dent shall submit a detailed report to Con-
gress describing the progress made toward
carrying out subsection (a).

SEC. 9. CONTINGENCY PLAN FOR ANY BAN ON
AIR TRANSPORT RELIEF FLIGHTS.

(a) PLAN.—The President shall develop a
contingency plan to provide, outside United
Nations auspices if necessary, the greatest
possible amount of United States Govern-
ment and privately donated relief to all af-
fected areas in Sudan, including the Nuba
Mountains, Upper Nile, and Blue Nile, in the
event the Government of Sudan imposes a
total, partial, or incremental ban on OLS air
transport relief flights.

(b) REPROGRAMMING AUTHORITY.—Notwith-
standing any other provision of law, in car-
rying out the plan developed under sub-
section (a), the President may reprogram up
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to 100 percent of the funds available for sup-
port of OLS operations (but for this sub-
section) for the purposes of the plan.

By Mr. SHELBY:

S. 181. A bill to amend the Internal
Revenue Code of 1986 to phase out the
taxation of Social Security benefits; to
the Committee on Finance.

Mr. SHELBY. Mr. President, I rise
today to introduce the Older Ameri-
cans Tax Fairness Act of 2001. My bill
would completely eliminate the unjust
taxation of Social Security benefits by
the end of 2005. The premise of my leg-
islation is simple: Social Security ben-
efits were never intended to be taxed.
At its inception and continuing on for
the next fifty years, Social Security
benefits were exempt from taxation.
Budgetary shortfalls in 1984 and 1993,
however, led to the taxation of these
benefits. The economic situation of
America is now such that the contin-
ued taxation of Social Security bene-
fits is wasteful and unnecessary.

Under the current law, beneficiaries
of Social Security are taxed on as
much as 85 percent of their benefits.
Furthermore, under the latest changes
made by the Clinton Administration,
some older Americans find themselves
in a situation where for every dollar
they earn over a threshold amount,
$1.85 is subject to tax. In addition to
being fundamentally and logically un-
fair, I believe such taxation provides
senior citizens with a strong disincen-
tive to work. In other words, taxation
of benefits creates a situation where
many senior citizens decide to not
work rather than to earn additional in-
come which may trigger taxation of
their Social Security benefits.

Working senior citizens add a wealth
of knowledge and experience to the
workplace. As such, we must make
sure that our American workforce is
not deprived of these valuable assets.
Our laws should encourage, not dis-
courage, older Americans with a desire
to work to continue contributing to
our society. Unfortunately, that is not
what is happening today.

Despite disincentives to work, many
older Americans are forced to do so to
be able to pay for living expenses,
healthcare, prescription drugs and
other essentials. To these people, every
penny counts in determining whether
they are able to meet these costs. How-
ever, when we tax Social Security ben-
efits, we make it virtually impossible
for millions of older Americans to
make ends meet. In effect, taxation of
Social Security benefits forces many
Americans to endure stressful situa-
tions in what should be a special time
of their lives. Clearly, we cannot allow
such an unjust situation to continue.

The taxation of Social Security bene-
fits impacts a wide segment of society,
including a large portion of the middle
class. For example, a person with
$35,000 in income and $10,000 in benefits
pays almost $1,000 more in taxes than
he or she would, had the Clinton-Gore
increase not been enacted. By repealing
the 1993 Clinton-Gore increase, as well
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as the 1984 tax on Social Security bene-
fits, my bill would give millions of
Americans the financial freedom and
security they deserve.

Mr. President, every day my office
receives letters and calls from older
Americans throughout the country
voicing their opinions on the taxation
of Social Security benefits. Their mes-
sage is clear—stop the unfair taxation
of these benefits. I ask my colleagues
to listen to their constituents and to
do the right thing by joining me in sup-
port of this bill.

By Ms. SNOWE (for herself and
Mr. KERRY):

S. 182. A bill to amend the Small
Business Act with respect to the
microloan program; to the Committee
on Small Business.

Ms. SNOWE. Mr. President, I rise
today to reintroduce legislation I first
offered during the 106th Congress dur-
ing the Senate Small Business Com-
mittee’s consideration of legislation to
reauthorize the Small Business Admin-
istration.

This legislation is very simple and
straight forward. It is designed to en-
hance the SBA Microloan program,
which provides small, short-term loans
for purchase of machinery and equip-
ment, furniture and fixtures, inven-
tory, supplies, and working capital for
small businesses. These loans are made
through SBA-approved nonprofit
groups or intermediaries, which also
provide counseling and educational as-
sistance to firms or individuals.

Under the Microloan program, inter-
mediaries operate both as lenders and
as technical asistance providers.
Through technical assistance, the
intermediaries help the borrower to de-
velop a business plan, to secure financ-
ing and to learn how to operate a busi-
ness. I am very proud of the four
Microloan intermediaries in my home
state of Maine: Coastal Enterprises,
Northern Maine Development Com-
pany, Eastern Maine Development
Company, and Community Concepts.
Mr. President, these organizations do
great work in my state, and I am
pleased to have this opportunity to rec-
ognize them.

I have long been a supporter of the
Microloan program, and I am proud to
sponsor this legislation today, which is
designed to enhance and expand the
program. The purpose of the legislation
I am introducing today is to support ef-
forts to increase the reach of and the
number of Microlenders by authorizing
peer-to-peer mentoring where experi-
enced lending intermediaries can share
their knowledge and experience with
other intermediaries or organizations
looking to develop a mcirolending pro-
gram.

Currently, there are no resources to
support such activities. Under this leg-
islation, industry would develop a net-
work of intermediaries with training
experience and develop a system to
match them with intermediaries seek-
ing assistance. Under my bill, the pro-
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gram would authorize $1 million annu-
ally, and the funding would come out
of already-authorized funding for
Microloan technical assistance.

I hope this legislation will be a con-
structive step in the ongoing effort to
improve the successful Microloan pro-
gram, and I urge my colleagues to join
me in supporting this effort.

By Ms. SNOWE:

S. 183. A bill to enhance Department
of Education efforts to facilitate the
involvement of small business owners
in State and local initiatives to im-
prove education; to the committee on
Finance.

Ms. SNOWE. Mr. President, I rise to
introduce legislation, the Small Busi-
ness Employment and Education Act of
2001, which is designed to enhance fed-
eral efforts to facilitate the involve-
ment of small business owners and en-
trepreneurs in state and local initia-
tives to improve the quality of edu-
cation programs for our young people.

In 1999, the Small Business Com-
mittee, of which I am a member, held a
hearing chaired by Senator BOND,
chairman of the committee, on the
challenges facing the small business
community as a result of the failure of
many of our educational institutions
to teach students the basic skills that
are necessary to succeed in today’s
work environment. The committee
heard testimony from a number of
small businesses and organizations
about this growing problem.

And just how big is the problem? A
1999 American Management Associa-
tion survey on workplace testing found
that approximately 36 percent of em-
ployees tested for basic skills were
found to be deficient in these skills,
and small businesses reported defi-
ciency rates well above the national
average. Sixty percent of AMA-member
companies reported that the avail-
ability of skilled manpower was scarce,
and 67 percent believe that the short-
ages will continue.

A 1999 NFIB report found that 18 per-
cent of NFIB members report that find-
ing qualified labor is the single most
important problem facing their busi-
ness today.

Likewise, a 1999 poll of U.S. Cham-
bers of Commerce found that 83 percent
reported the ability—or lack thereof—
to find qualified workers was among
their biggest concerns, and 53 percent
said education is the single most press-
ing public policy issue to them.

This information clearly illustrates
that the business community, and
small businesses in particular, have an
important stake in the education of
our youth. One of the most funda-
mental needs that any growing busi-
ness faces is the need for employees
with basic skills, and concerns have
been expressed by the small business
community that many students are not
graduating with the basic skills in
reading, writing, mathematics, and
science—skills they need to succeed in
today’s workplace or become the entre-
preneurs of tomorrow.
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The fact of the matter is, Mr. Presi-
dent, the growth of high-skilled jobs is
outpacing growth in all other fields.
We must not allow basic skills to slip
away if we are to remain competitive
in an increasingly aggressive and tech-
nology-based global market.

Small business is the driving force
behind our economy, and as we author-
ize the Elementary and Secondary Edu-
cation Act, we must take into account
the needs of businesses, and small busi-
nesses in particular. To that end, lo-
cally-driven initiatives are crucial. In
order to create jobs, we must encour-
age small business expansion and foster
small business entrepreneurship and,
and I believe that education initiatives
are key to this.

Under the Small Business Employ-
ment and Education Enhancement Act,
the Department of Education would
disseminate information and facilitate
the sharing of information designed to
assist small businesses in working with
school systems in an effort to improve
our educational institutions. For ex-
ample, the agency would publish guid-
ance materials, best practices, check-
lists and other materials on the World
Wide Web, in Department of Education
publications and articles, letters, links
to related World Wide Web sites, public
service announcements, and through
other means at the Department’s dis-
posal.

The Department of Education would
establish a centralized database of ma-
terials and act as a clearinghouse for
information on initiatives that have
proven successful.

The Secretary of the Department of
Education would also establish an Of-
fice of Small Business Education to
promote efforts to address the needs of
small businesses though education pro-
grams. This division would work to re-
move any existing impediments to
partnerships between school systems
and small businesses, and propose solu-
tions to education-related problems
facing small businesses.

The goal of the bill I am introducing
today is to facilitate partnerships be-
tween communities and businesses. I
believe it should be easy for commu-
nities that are interested in designing
business/school partnerships to get the
information they need on how to do so.
With access to the kinds of sources en-
visioned in this legislation, commu-
nities would be able to model a pro-
gram after a proven approach.

In addition, my bill authorizes tech-
nical assistance to be administered by
the Office of Small Business Education
to be used to provide guidance to small
businesses, small business organiza-
tions, school systems, and commu-
nities working cooperatively to en-
hance the teaching of basic skills.

The bill would also establish tax
credits to encourage companies to pro-
vide work study, internship, or fellow-
ship opportunities for students and
teachers.

Finally, the bill includes a provision
directing the Department of Education
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to conduct a study and report to Con-
gress on the challenges facing small
businesses in obtaining workers with
adequate skills; an assessment of the
impact on small businesses of the skills
shortage; the costs to small businesses
associated with this shortage; and the
recommendations of the Secretary on
how to address these challenges.

Mr. President, I hope this legislation
will provide a foundation for coopera-
tive initiatives between small busi-
nesses and school systems, and I look
forward to working with the Small
Business Committee, the Senate
Health, Education, Labor, and Pen-
sions Committee and others as we work
to reauthorize the Elementary and Sec-
ondary Education Act.

By Mr. DORGAN (for himself and
Mr. CRAIG):

S. 184. A bill to amend title 18,
United States Code, to eliminate good
time credits for prisoners serving a
sentence for a crime of violence, and
for other purposes; to the Committee
on the Judiciary.

S. 185. A bill to provide incentives to
encourage stronger truth in sentencing
of violent offenders, and for other pur-
poses; to the Committee on the Judici-

ary.

Mr. DORGAN. Mr. President, I offer
legislation today that would strength-
en our Trust in Sentencing guidelines
and limit the ability of violent crimi-
nals to be released early due to ‘‘good
time’’ credits.

Let me tell you why we need these
bills. If you commit murder in this
country, on average, you are going to
be sentenced to about 21 years in jail
but that criminal will serve, on aver-
age, only 10 years behind bars.

Most people will be startled to hear
that. And why is this the case? Because
people are let out early. Murderers go
to prison, and they get ‘‘good time,”
time off for good behavior: If you want
to get out early, just be good in prison,
and we will put you back on the
streets. A murderer can get credit for
good behavior. That sounds like an
oxymoron to me.

And what happens when you are put
back on the streets? You read the sto-
ries. These people commit crimes
again. They rape or they rob or they
kill. They molest children. They repeat
their crimes.

I am introducing legislation today,
along with my friend Senator CRAIG of
Idaho to address this problem. The
point of it is very simple. I believe that
in the criminal justice system we
ought to have different standards for
those who commit acts of violence. Ev-
eryone in this country who commits
acts of violence ought to understand:
You go to prison, and your address is
going to be your jail cell until the end
of your sentence.

I do not mind early release for non-
violent offenders. If prison officials
want to use ‘‘good time” as a manage-
ment tool for nonviolent criminals,
fine. But for violent offenders, we
ought to have a society in which every-
one understands: If you commit an act
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of violence, the prison cell is your ad-
dress to the end of your sentence. No
good time off for good behavior, no get-
ting back to the streets early. You are
going to be in prison to serve your
term. My legislation says, this is an
important standard for state and fed-
eral prisons.

We know the current system isn’t
working. Too many violent offenders
are sent back to America’s streets.
There is a way to stop that. My legisla-
tion will do so.

By Mr. JOHNSON:

S. 186. A bill to provide access and
choice for use of generic drugs instead
of nongeneric drugs under Federal
health care programs, and for other
purposes; to the Committee on Health,
Education, Labor, and Pensions.

Mr. JOHNSON. Mr. President, today,
I am introducing legislation as one
more step in my fight to combat rising
prescription drug prices and reduce the
cost of medication for consumers in
this country. My legislation, called the
Generic Pharmaceutical Access and
Choice For Consumers Act of 2001, aims
to reduce the cost of prescription medi-
cation to American taxpayers and the
U.S. government by encouraging the
use of Food and Drug Administration
(FDA) approved, therapeutically equiv-
alent generic prescription drugs within
the federal health care programs, ex-
cept if the non-generic form is either
ordered by the prescribing physician or

requested by the patient.
The Generic Pharmaceutical Access

and Choice For Consumers Act of 2001
establishes a straightforward and cost-
effective means of increasing con-
sumers’ access and choice to safe, af-
fordable generic prescription drugs
under federal health care programs
which could result in savings of mil-
lions of dollars.

The Federal Employee Health Bene-
fits Program (FEHBP), which spends
approximately $18.4 billion providing
health insurance coverage to its’ esti-
mated nine million enrollees, including
employees, retirees and their families,
spends nearly twenty percent, $3.6 bil-
lion, of their insurance program costs
on pharmaceutical benefits alone. This
year brought little relief when the Of-
fice of Personnel Management (OPM)
announced that FEHBP premium in-
creases for the year 2001 were on aver-
age 10.5 percent, mostly attributable to
the cost increase in prescription drug
plans to fill prescriptions with FDA ap-
proved, therapeutically equivalent ge-
neric prescription drugs. In fact, the
rising cost of prescription drugs ac-
counts for about 40 percent of the total

rise in premiums for this year alone.
In 1997, about one-third of all pre-

scriptions under the FEHBP were for
generic drugs. The Office of Personnel
Management (OPM), which administers
the FEHBP, estimated that total costs
for prescription drugs would drop by
about fifteen percent if half of all pre-

scriptions were for generic drugs.
A 1998 study conducted by the Con-

gressional Budget Office estimates that
generic pharmaceutical substitution
saves consumers nationwide approxi-
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mately eight to ten billion dollars a
year.

Some FEHBP plans and other federal
health care programs do to some ex-
tent encourage the use of generic pre-
scription drugs but the practice is not
mandatory or universally incorporated
into all programs. The Generic Phar-
maceutical Access and Choice For Con-
sumers Act simply directs all federal
health care programs that provide pre-
scription drug plans to fill prescrip-
tions with FDA approved, therapeuti-
cally equivalent generic prescription
drugs, except if the non-generic form is
either ordered by the prescribing physi-
cian or requested by the patient.

I believe we can take greater steps to
increase the utilization of high-quality,
FDA approved generic drugs, which
cost between twenty-five and sixty per-
cent less than brand-name drugs, re-
sulting in an estimated average savings
of fifteen to thirty dollars on each pre-
scription filled. In fact, independent
studies have even estimated that
generics provide an average savings of
$45.50 for each prescription drug sold.

Generic pharmaceutical drugs are
widely accepted by both consumers and
the medical profession, as the market
share held by generic drugs compared
to brand-name prescription drugs has
more than doubled during the last dec-
ade, from approximately nineteen to
forty-three percent, according to the
Congressional Budget Office. Yet, de-
spite accounting for just over forty
percent of the prescriptions drugs dis-
pensed, generic drugs represent only 8
percent of the total dollar volume
spent on drugs in this country. Studies
have shown that consumers can save
an additional $1.32 billion per year for
every one percent increase in the use of
generic drugs. That is why I strongly
believe that generic pharmaceutical
utilization can help both consumers
and the government reduce the cost of
prescription drugs.

Since there exists no current cov-
erage for outpatient prescription drugs
under the Medicare program, a second
component of my bill includes a sense-
of-the-Senate that, to the extent fea-
sible, a preference for the safe and cost-
effective use of generic drugs be consid-
ered in conjunction with any legisla-
tion that adds a prescription drug ben-
efit to the Medicare program. I strong-
ly believe that the utilization of high-
quality, safe generic pharmaceutical
drugs in a Medicare prescription drug
benefit would provide a built in cost
control mechanism that would help en-
sure the economic feasibility and sus-
tainability of any new benefit.

And third, the bill I am introducing
today works to prevent a tactic used
by the brand drug industry to prevent
generics from reaching the consumer
by convincing state legislatures to pass
unwarranted restrictions to the substi-
tution of generic versions of brand
name drugs. The campaign that some
brand name drug companies lobby in
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some states is nothing more than an
attempt by the brand name companies
to protect their market share. The Ge-
neric Pharmaceutical Access and
Choice For Consumers Act increases
the level playing field for generic drugs
by requiring the Food and Drug Admin-
istration (FDA), where appropriate, to
determine that a generic pharma-
ceutical is the therapeutic equivalent
of its’ brand-name counterpart, and af-
fording national uniformity to that de-
termination.

The legislation would also prevent a
State from establishing or continuing
any requirement that Kkeeps generic
pharmaceutical drugs off the market
once FDA has determined that a ge-
neric drug is ‘‘therapeutically equiva-
lent” to a brand name drug. This provi-
sion will ensure that generic prescrip-
tion drugs get to the market in a time-
ly fashion and provide consumers with
access and choice to low cost, high-
quality alternatives.

As the year continues, I hope that we
will move forward in a constructive de-
bate about providing relief from the es-
calating costs of prescription drugs.
However, I believe that minimizing
cost through full access to generic
drugs must be part of any effort to ad-
dress the prescription drug pricing
issue. I introduced the Generic Phar-
maceutical Access and Choice For Con-
sumers Act of 2001 to lay the ground
work early in these discussions and
take some constructive steps in the
right direction so that the American
public can get the full benefit of safe,
affordable generic prescription drugs
and taxpayers are treated right at the
same time.

I ask unanimous consent that the
full text of the legislation be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 186

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Generic Pharmaceutical Access and
Choice for Consumers Act of 2001,

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings and purposes.
TITLE -REQUIRING THE USE OF
GENERIC DRUGS

Requiring the use of generic drugs
under the Public Health Service
Act.

Application to Federal employees
health benefits program.

Application to medicare program.

Application to medicaid program.

Application to Indian Health Serv-
1ce.

Application to veterans programs.
Application to recipients of uni-
formed services health care.

Sec. 108. Application to Federal prisoners.
TITLE II—-THERAPEUTIC EQUIVALENCE

REQUIREMENTS FOR GENERIC DRUGS
Sec. 201. Therapeutic equivalence of generic

drugs.

Sec. 101.

Sec. 102.
103.
104.
105.

Sec.
Sec.
Sec.

106.
107.

Sec.
Sec.
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TITLE III—GENERIC PHARMACEUTICALS
AND MEDICARE REFORM
Sec. 301. Sense of the Senate on requiring
the use of generic pharma-
ceuticals under the medicare
program.
SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Generic pharmaceuticals are approved
by the Food and Drug Administration on the
basis of scientific testing and other informa-
tion establishing that such pharmaceuticals
are therapeutically equivalent to brand-
name pharmaceuticals, ensuring consumers
a safe, efficacious, and cost-effective alter-
native to brand-name innovator pharma-
ceuticals.

(2) The pharmaceutical market has become
increasingly competitive during the last dec-
ade because of the increasing availability
and accessibility of generic pharmaceuticals.

(3) The Congressional Budget Office esti-
mates that—

(A) the substitution of generic pharma-
ceuticals for brand-name pharmaceuticals
will save purchasers of pharmaceuticals be-
tween $8,000,000,000 and $10,000,000,000 each
year; and

(B) quality generic pharmaceuticals cost
between 25 percent and 60 percent less than
brand-name pharmaceuticals, resulting in an
estimated average savings of $15 to $30 on
each prescription filled.

(4) Independent studies have estimated
that generics provide an average savings of
$45.50 for each prescription drug sold.

(5) Generic pharmaceuticals are widely ac-
cepted by both consumers and the medical
profession, as the market share held by ge-
neric pharmaceuticals compared to brand-
name pharmaceuticals has more than dou-
bled during the last decade, from approxi-
mately 19 percent to 43 percent, according to
the Congressional Budget Office.

(6) Generic pharmaceuticals can save con-
sumers an additional $1,320,000,000 each year
for each 1 percent increase in the use of such
pharmaceuticals.

(7)) Generic pharmaceutical use can help
both consumers and the Government reduce
the cost of prescription drugs.

(b) PURPOSES.—The purposes of this Act
are—

(1) to reduce the cost of prescription drugs
to the United States Government and to
beneficiaries under Federal health care pro-
grams while maintaining the quality of
health care by requiring the use of generic
drugs rather than nongeneric drugs, unless
no therapeutically equivalent generic drug
has been approved under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.)
or the nongeneric drug is specifically—

(A) ordered by the prescribing provider; or

(B) requested by the individual for whom
the drug is prescribed; and

(2) to increase the utilization of generic
pharmaceuticals by requiring the Food and
Drug Administration, where appropriate, to
determine that a generic pharmaceutical is
the therapeutic equivalent of its brand-name
counterpart, and by affording national uni-
formity to that determination.

TITLE I—REQUIRING THE USE OF
GENERIC DRUGS
SEC. 101. REQUIRING THE USE OF GENERIC
DRUGS UNDER THE PUBLIC HEALTH
SERVICE ACT.

(a) IN GENERAL.—Part B of title II of the
Public Health Service Act (42 U.S.C. 238 et
seq.) is amended by adding at the end the fol-
lowing new section:

“SEC. 247. USE OF GENERIC DRUGS REQUIRED.

‘‘(a) REQUIREMENT.—Each grant or contract
entered into under this Act that involves the
provision of health care items or services to
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individuals shall include provisions to ensure
that any prescription drug provided for
under such grant or contract is filled by pro-
viding the generic form of the drug involved,
unless no generic form of the drug has been
approved under the Federal Food, Drug, and
Cosmetic Act or the nongeneric form of the
drug is specifically—

‘(1) ordered by the prescribing provider; or

‘‘(2) requested by the individual for whom
the drug is prescribed.

‘“(b) DEFINITIONS.—In this section:

(1) GENERIC FORM OF THE DRUG.—The term
‘generic form of the drug’ means a drug that
is the subject of an application approved
under subsection (b)(2) or (j) of section 505 of
the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355), for which the Secretary has
made a determination that the drug is the
therapeutic equivalent of a listed drug under
section 505(0) of that Act (21 U.S.C. 355(0)).

¢“(2) NONGENERIC FORM OF THE DRUG.—The
term ‘nongeneric form of the drug’ means a
drug that is the subject of an application ap-
proved under—

“‘(A) section 505(b)(1) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 355(b)(1));
or

“(B) section 505(b)(2) of such Act and that
has been determined to be not therapeuti-
cally equivalent to any listed drug.

‘“(3) PRESCRIPTION DRUG.—The term ‘pre-
scription drug’ means a drug that is subject
to the provisions of section 503(b) of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
353(b)).”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to any drug furnished on or after the date of
enactment of this Act.

SEC. 102. APPLICATION TO FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM.

(a) IN GENERAL.—Section 8902 of title 5,
United States Code, is amended by adding at
the end the following new subsection:

‘““(p) If a contract under this chapter pro-
vides for the provision of, the payment for,
or the reimbursement of the cost of any pre-
scription drug (as defined in paragraph (3) of
section 247(b) of the Public Health Service
Act), the carrier shall provide, pay, or reim-
burse the cost of the generic form of the drug
(as defined in paragraph (1) of such section),
except that this subsection shall not apply if
the nongeneric form of the drug (as defined
in paragraph (2) of such section) is specifi-
cally—

‘(1) ordered by the prescribing provider; or

‘(2) requested by the individual for whom
the drug is prescribed.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to any pre-
scription drug furnished during contract
years beginning on or after January 1, 2002.
SEC. 103. APPLICATION TO MEDICARE PROGRAM.

(a) IN GENERAL.—Section 1861(t) of the So-
cial Security Act (42 U.S.C. 139%x(t)) is
amended by adding at the end the following
new paragraph:

‘“(3) For purposes of paragraph (1), the
term ‘drugs’ means the generic form of the
drug (as defined in section 247(b)(1) of the
Public Health Service Act), unless no generic
form of the drug has been approved under the
Federal Food, Drug, and Cosmetic Act or the
nongeneric form of such drug (as defined in
section 247(b)(2) of such Act) is specifically—

‘“(A) ordered by the health care provider;
or

“(B) requested by the individual to whom
the drug is provided.”.

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendment made by this
section shall apply with respect to any pre-
scription drug furnished on or after the date
of enactment of this Act.
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(2) MEDICARE+CHOICE PLANS.—In the case of
a Medicare+Choice plan offered by a
Medicare+Choice organization under part C
of title XVIII of the Social Security Act (42
U.S.C. 1395w-21 et seq.), the amendment
made by this section shall apply to any pre-
scription drug furnished during contract
years beginning on or after January 1, 2002.
SEC. 104. APPLICATION TO MEDICAID PROGRAM.

(a) IN GENERAL.—Section 1902(a) of the So-
cial Security Act (42 U.S.C. 139%a(a)) is
amended—

(1) in paragraph (64), by striking ‘“‘and” at
the end;

(2) in paragraph (65), by striking the period
at the end and inserting ‘‘; and’’; and

(3) by adding the following new paragraph:

¢(66) provide that the State shall, in con-
junction with the program established under
section 1927(g), provide for the use of a ge-
neric form of a drug (as defined in paragraph
(1) of section 247(b) of the Public Health
Service Act), unless no generic form of the
drug has been approved under the Federal
Food, Drug, and Cosmetic Act or the non-
generic form of the drug (as defined in para-
graph (2) of such section) is specifically—

‘“(A) ordered by the provider; or

‘“(B) requested by the individual to whom
the drug is provided.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to any prescription drug furnished under
State plans that are approved or renewed on
or after the date of enactment of this Act.
SEC. 105. APPLICATION TO INDIAN HEALTH SERV-

ICE.

(a) IN GENERAL.—Title II of the Indian
Health Care Improvement Act (256 U.S.C. 1621
et seq.) is amended by adding at the end the
following new section:

“SEC. 225. USE OF GENERIC DRUGS REQUIRED.

“In providing health care items or services
under this Act, the Indian Health Service
shall ensure that any prescription drug (as
defined in paragraph (3) of section 247(b) of
the Public Health Service Act) that is pro-
vided under this Act is the generic form of
the drug (as defined in paragraph (1) of such
section) involved, unless no generic form of
the drug has been approved under the Fed-
eral Food, Drug, and Cosmetic Act or the
nongeneric form of the drug (as defined in
paragraph (2) of such section) is specifi-
cally—

‘(1) ordered by the prescribing provider; or

‘(2) requested by the individual for whom
the drug is prescribed.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to any prescription drug furnished on or
after the date of enactment of this Act.

SEC. 106. APPLICATION TO VETERANS PRO-
GRAMS.

(a) USE OF GENERIC DRUGS REQUIRED.—Sub-
chapter IIT of chapter 17 of title 38, United
States Code, is amended by inserting after
section 1722A the following new section:

“§1722B. Use of generic drugs required

“When furnishing a prescription drug (as
defined in paragraph (3) of section 247(b) of
the Public Health Service Act) under this
chapter, the Secretary shall furnish a ge-
neric form of the drug (as defined in para-
graph (1) of such section), unless no generic
form of the drug has been approved under the
Federal Food, Drug, and Cosmetic Act or the
nongeneric form of the drug (as defined in
paragraph (2) of such section) is specifi-
cally—

‘(1) ordered by the prescribing provider; or

‘“(2) requested by the individual for whom
the drug is prescribed.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 17 of
such title is amended by inserting after the
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item relating to section 1722A the following
new item:

¢“1722B. Use of generic drugs required.’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to any prescription drug furnished on or
after the date of enactment of this Act.

SEC. 107. APPLICATION TO RECIPIENTS OF UNI-
FORMED SERVICES HEALTH CARE.

(a) USE OF GENERIC DRUGS REQUIRED.—
Chapter 55 of title 10, United States Code, as
amended by section 751(b) of the Floyd D.
Spence National Defense Authorization Act
for Fiscal Year 2001 (as enacted into law by
Public Law 106-398), is amended by adding at
the end the following new section:

“§1111. Use of generic drugs required

“The Secretary of Defense shall ensure
that each health care provider who furnishes
a prescription drug (as defined in paragraph
(3) of section 247(b) of the Public Health
Service Act) furnishes the generic form of
the drug (as defined in paragraph (1) of such
section), unless no generic form of the drug
has been approved under the Federal Food,
Drug, and Cosmetic Act or the nongeneric
form of the drug (as defined in paragraph (2)
of such section) is specifically—

‘(1) ordered by the prescribing provider; or

““(2) requested by the individual for whom
the drug is prescribed.”’.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of such chapter is
amended by inserting after the item relating
to section 1109 the following new item:

¢“1111. Use of generic drugs required.”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to any drug furnished on or after the date of
enactment of this Act.

SEC. 108. APPLICATION TO FEDERAL PRISONERS.

(a) IN GENERAL.—Section 4006(b) of title 18,
United States Code, is amended by adding at
the end the following new paragraph:

‘“(3) USE OF GENERIC DRUGS REQUIRED.—The
Attorney General shall ensure that each
health care provider who furnishes a pre-
scription drug (as defined in paragraph (3) of
section 247(b) of the Public Health Service
Act) to a prisoner charged with or convicted
of an offense against the United States fur-
nishes the generic form of the drug (as de-
fined in paragraph (1) of such section), unless
no generic form of the drug has been ap-
proved under the Federal Food, Drug, and
Cosmetic Act or the nongeneric form of the
drug (as defined in paragraph (2) of such sec-
tion) is specifically—

““(A) ordered by the prescribing provider;
or

‘(B) requested by the prisoner for whom
the drug is prescribed.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to any prescription drug furnished on or
after the date of enactment of this Act.

TITLE II—_THERAPEUTIC EQUIVALENCE
REQUIREMENTS FOR GENERIC DRUGS
SEC. 201. THERAPEUTIC EQUIVALENCE OF GE-

NERIC DRUGS.

(a) IN GENERAL.—Section 505 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 355)
is amended—

(1) by adding at the end the following new
subsection:

‘“(0)(1) For each application filed under
subsection (b)(2) or subsection (j), the Sec-
retary shall determine whether the drug for
which the application is filed is the thera-
peutic equivalent of the drug for which the
investigations have been made under sub-
section (b)(1)(A) (in this subsection referred
to as the ‘reference drug’) or the listed drug
referred to in subsection (j)(2)(A)(i). For ap-
plications approved after the date of enact-
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ment of this subsection, the Secretary’s de-
termination shall be made before the ap-
proval of the application. For such applica-
tions approved before such date, the most re-
cent determination made by the Secretary
shall be confirmed.

‘(2) For purposes of paragraph (1), a drug is
the therapeutic equivalent of a reference
drug or a listed drug if—

‘‘(A) each active ingredient of the drug and
either the reference drug or the listed drug is
the same;

‘(B) the drug and either the reference drug
or the listed drug—

‘(i) are of the same dosage form;

‘‘(ii) have the same route of administra-
tion;

‘“(iii) are identical in strength or
centration; and

‘(iv) are expected to have the same clin-
ical effect and safety profile when adminis-
tered to patients under conditions specified
in the labeling; and

‘(C) the drug does not present a known
bioequivalence problem, or if the drug pre-
sents such a problem, the drug is shown to
meet an appropriate bioequivalence stand-
ard.

‘“(3) With respect to a drug for which a
therapeutic equivalence determination has
been made or confirmed under this sub-
section, no State or political subdivision of a
State may establish or continue in effect
with respect to therapeutic equivalence of
the drug to either a reference drug or a listed
drug, any requirement which is different
from, or in addition to, or is otherwise not
identical with, the Secretary’s determina-
tion or confirmation under this subsection.”’;
and

(2) in subsection (j)(7T)(A), by adding at the
end the following:

‘“(iv) The Secretary shall include in each
revision of the list under clause (ii) on or
after the date of enactment of this clause the
official and proprietary name of each ref-
erence drug or listed drug that is therapeuti-
cally equivalent to a drug approved under
subsection (b)(2) or under this subsection
during the preceding 30-day period, as deter-
mined under subsection (0).”".

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act.

TITLE III—GENERIC PHARMACEUTICALS
AND MEDICARE REFORM
SEC. 301. SENSE OF THE SENATE ON REQUIRING
THE USE OF GENERIC PHARMA-
CEUTICALS UNDER THE MEDICARE
PROGRAM.

It is the sense of the Senate that legisla-
tive language requiring the safe and cost-ef-
fective use of generic pharmaceuticals
should be considered in conjunction with any
legislation that adds a comprehensive pre-
scription drug benefit to the medicare pro-
gram under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.).

con-

By Ms. SNOWE (for herself and
Mr. GRASSLEY):

S. 187. A bill to establish the position
of Assistant United States Trade Rep-
resentative for Small Business, and for
other purposes; to the Committee on
the Budget and the Committee on Gov-
ernmental Affairs, jointly, pursuant to
the order of August 4, 1977, with in-
structions that if one committee re-
ports, the other committee has thirty
days to report or be discharged.

Ms. SNOWE. Mr. President, I rise
today to introduce legislation on be-
half of our Nation’s small business
community. This legislation will ben-
efit small businesses by requiring an
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estimate of the cost of each piece of
congressional legislation on small busi-
nesses before Congress enacts the legis-
lation, and also by creating an assist-
ant U.S. Trade Representative for
Small Business.

Small business is the driving force
behind our economy, and in order to
create jobs—both in my home State of
Maine and across the Nation— we must
encourage small business expansion.

Nationwide, an estimated 13 to 16
million small businesses account for
over 99 percent of all employers. They
also employ over b0 percent of the
workers. Small businesses account for
virtually all of the new jobs being cre-
ated. Maine, in particular, is a state
with a historical record of self-reliance
and small business enterprise. In
Maine, of the roughly 36,660 employers,
97.6 percent are small businesses.
Maine also boasts an estimated 71,000
self-employed persons. Surveys credit
small businesses with all of the new
jobs in Maine as well.

I believe that small businesses are
the most successful tool we have for
job creation. They provide a substan-
tial majority of the initial job opportu-
nities in this country, and are the
original—and finest—job training pro-
gram. Unfortunately, as much as small
businesses help our own economy—and
the Federal Government—by creating
jobs and building economic growth,
government often gets in the way. In-
stead of assisting small business, gov-
ernment too often frustrates small
business efforts.

Federal regulations create more than
1 billion hours of paperwork for small
businesses each year, according to the
Small Business Administration. More-
over, because of the size of some of the
largest American corporations, U.S.
commerce officials too often devote a
disproportionate amount of time to the
needs and jobs in corporate America
rather than in small businesses.

My legislation will address these two
challenges facing small businesses, and
I hope it will both encourage small
business expansion and fuel further job
creation.

One, this legislation will require a
cost analysis of legislative proposals
before new requirements are imposed
on small businesses. Too often, Con-
gress approves well-intended legisla-
tion that shifts the costs of programs
to small businesses. This proposal will
help avert such unintended con-
sequences.

According to the U.S. Small Business
Administration, small business owners
spend at least 1 billion hours a year
filling our government paperwork, at
an annual cost that exceeds $100 bil-
lion. Before we place yet another ob-
stacle in the path of small business job
creation, we should understand the
costs our proposals will impose on
small businesses.

This bill will require the Director of
the Congressional Budget Office to pre-
pare for each committee an analysis of
the costs to small businesses that
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would be incurred in carrying out pro-
visions contained in new legislation.
This cost analysis will include an esti-
mate of costs incurred in carrying out
the bill or resolution for a 4-year pe-
riod, as well as an estimate of the por-
tion of these costs that would be borne
by small businesses. This provision will
allow us to fully consider the impact of
our actions on small businesses—and
through careful planning, we may suc-
ceed in mitigating unintended costs.

Two, this legislation will direct the
U.S. Trade Representative to establish
a position of Assistant U.S. Trade Rep-
resentative for Small Business. The Of-
fice of the U.S. Trade Representative is
overburdened, and too often overlooks
the needs of small business. This is a
concern that I have heard time and
again from those in the small business
community. A new Assistant U.S.
Trade Representative would promote
exports by small businesses and work
to remove foreign impediments to ex-
ports.

Mr. President, I am convinced that
this legislation will truly assist small
businesses, resulting not only in addi-
tional entrepreneurial potential but
also in good new jobs. I urge my col-
leagues to join me in supporting this
legislation.

By Ms. COLLINS (for herself and
Mrs. BOXER):

S. 188. A bill to amend the Internal
Revenue Code of 1986 to modify the tax
credit for electricity produced from
certain renewable resources; to the
Committee on Finance.

Ms. COLLINS. Mr. President, I rise
today to introduce the Biomass Energy
Equity Act of 2001. I am pleased to be
joined in this effort by Senator BOXER,
my colleague from California. This leg-
islation makes a commonsense change
to the renewable energy production tax
credit by expanding it to include addi-
tional types of biomass plants. I would
like to take a few minutes now to dis-
cuss the need for this important bill
and to describe what it would do.

Simply put, biomass energy produc-
tion uses combustion to turn wood and
organic waste into energy in an envi-
ronmentally sound process. Biomass
takes a public liability, organic waste,
and converts it into a public asset, en-
ergy.

The renewable energy production tax
credit enacted in 1992 provides incen-
tives to the solid-fuel biomass and wind
energy industry to develop economi-
cally viable and environmentally re-
sponsible renewable sources of elec-
tricity. In enacting that legislation,
Congress recognized that biomass en-
ergy offers substantial environmental
benefits, specifically a reduced depend-
ence on oil and coal, a desirable alter-
native to open field burnings and the
landfilling of organic material, and a
net reduction of greenhouse gas emis-
sions.

Unfortunately, the 1992 Ilegislation
was drafted too narrowly to realize the
full benefits of biomass energy produc-
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tion. The 1992 act narrowly defined an
eligible biomass facility as including
only so-called closed-loop biomass
plants. Closed-loop biomass is a hypo-
thetical form of electricity generation
where the fuel is planted, grown, and
harvested specifically and solely for
the fuel of the power plant. This defini-
tion rules out the significant environ-
mental benefit of disposal of organic
waste otherwise destined for a landfill
or field-burning and, therefore, remains
unused. Since the biomass tax credit
was passed, no taxpayer, not one, has
taken advantage of the tax benefit.
Simply put, the closed-loop tax cred-
it is not a sufficient incentive to de-
velop a costly ‘‘fuel plantation,” which
entails large-scale land purchases,
property taxes, and growing material
for the sole purpose of burning it. By
demanding that newly grown material
be used rather than organic waste, the
closed-loop biomass definition flies in
the face of the commonly accepted en-
vironmental principle that products

should be put to as many ‘‘highest
value’ uses as possible.
The legislation that I introduce

today would expand the eligibility of
the biomass tax credit to include con-
ventional biomass plants. This legisla-
tion is designed to encourage a source
of energy generation that offers sub-
stantial air quality, waste manage-
ment, and greenhouse gas reduction
benefits. The national biomass indus-
try currently uses over 22,000,000 tons
of wood waste a year. The waste the
biomass industry converts into energy
otherwise would be disposed of in one
of three ways: burned in an open field,
which generates pollution instead of
energy; landfilled, where it fills limited
landfill space and biodegrades, emit-
ting methane, carbon dioxide, and
other greenhouse gases; or left in the
woods or fields, increasing the risk and
severity of forest fires.

The air quality benefits of biomass
energy are of particular importance.
According to the Northeast States for
Coordinated Air Use Management, an
organization of all the Northeastern
States’ Air Quality Bureaus, biomass
energy produces less nitrogen oxide
than alternatives and generates vir-
tually no sulfur dioxide, particulate
matter, or mercury. Biomass energy
production also results in a net reduc-
tion of greenhouse gases.

In addition to their environmental
benefits, biomass plants contribute to
the economy of many rural towns
throughout America. Because of their
dependence on organic waste, biomass
facilities are usually located in rural
areas where they are often important
engines of economic growth. For exam-
ple, in the small town of Sherman,
Maine, a biomass facility provides 56
percent of the property tax base. It
also directly employs 24 individuals
and indirectly provides work for hun-
dreds of truck drivers, wood operators,
mill workers and maintenance contrac-
tors.

In another small town of Maine, Ath-
ens, a biomass facility provides a third
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of that small town’s tax base and di-
rectly employs 20 people, while sup-
porting a local wood operator who, in
turn, employs 40 people.

The point is, the economy in many of
the small towns in Maine, in towns
such as Livermore, Ashland, Green-
ville, Fort Fairfield, Stratton, and
West Enfield benefit considerably from
these biomass facilities. In total, there
are over 100 biomass facilities in the
United States, representing an invest-
ment in excess of $7 billion. These fa-
cilities contribute jobs, property taxes
and a disposal point for waste products.
In addition, rural biomass facilities
provide ash for use by local farmers, re-
ducing their purchases of lime. I under-
stand there is regularly more demand
for the ash produced by these biomass
plants than there is supply.

With biomass energy production,
nothing is wasted. Biomass turns waste
products—the byproducts of timber,
paper or farming operations—into
needed energy, wasting nothing. Even
the ash is returned to the earth to grow
organic matter yielding both crops and
waste to generate still more elec-
tricity.

We in Congress often discuss ways to
help rural America. This proposal of-
fers an opportunity to do so in a man-
ner that not only benefits the economy
of small towns in rural America but
also in a way that generates consider-
able environmental benefits.

This measure makes both economic
and environmental sense. I urge my
colleagues to join Senator BOXER and
me in supporting this important legis-
lation and working for its passage.

By Mr. BOND:

S. 189. A Dbill to amend the Internal
Revenue Code of 1986 to provide tax re-
lief for small businesses, and for other
purposes; to the Committee on Fi-
nance.

Mr. BOND. Mr. President, I rise be-
cause I have just come from a very in-
teresting and informative hearing in
the Budget Committee. Federal Re-
serve Chairman Alan Greenspan came
in today to talk about what he has seen
as the tremendous productivity growth
in this economy. The productivity
growth essentially has come about be-
cause of the investment in information
technology which has allowed our
country to produce more in less time
and to increase the output of the many
sources of goods and services in this
country. It has brought with it, as
Chairman Greenspan noted, a signifi-
cant increase in revenues to the Fed-
eral Government, which are allowing
us to pay down even more rapidly than
previously thought the debt now held
by the public.

Last year, Chairman Greenspan was
adamant. He said the best thing we
could do was to pay down the debt. He
said, ‘I have absolutely zero concern
that we are going to pay the debt down
too fast.” Remarkably, today he has
said that there is a real danger: We are
potentially paying down the debt too
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quickly. He said if we get to the point
where we have paid down the debt and
the Federal Government is starting to
accumulate private assets—in other
words, having to put its surpluses into
investments in the country—we could
have a serious political problem. He
therefore said that, in addition to con-
tinuing debt reduction, it is time to
take ‘‘surplus-lowering policy initia-
tives.”

Now sometimes the Chairman doesn’t
speak in the clearest language, and we
questioned him as to what he meant.
He indicated that a reduction in taxes
beginning now, prior to the time we get
to the point where there is no debt held
by the public, is a good idea. He said,
from an economist’s standpoint, the
most effective way to generate growth
in the economy is to reduce marginal
rates.

Well, this was very informative and
useful testimony. I urge my colleagues
to read it. He also warned that we are
in serious trouble if we follow the path
we have followed in this Congress and
in the last several years of spending ex-
plosions, going above the budget and
continuing to spend more. He said that
spending too much can be a real dan-
ger. There is much less danger of cut-
ting taxes too much because there are
limits on how much taxes can be cut.

Mr. President, I introduce the Small
Business Works Act of 2001. This legis-
lation is built on one inescapable fact—
small business ‘‘works’ in this coun-
try. The men and women who venture
into small businesses take incredible
risks. They work countless hours, often
seven days a week, just to see their
businesses break even. They risk their
life savings and often capital put up by
family and friends. And they forego
valuable time with their families all
for the promise of working for them-
selves and creating prosperous busi-
nesses in their communities.

Our country also reaps the benefits of
successful small enterprises. According
to the Small Business Administration,
small businesses represent more than
99 percent of all employers, employ 53
percent of the private work force, and
create about 75 percent of the new jobs
in this country. In addition, these
small firms contribute 47 percent of all
sales in this country, and they are re-
sponsible for 51 percent of the private
gross domestic product. With these
kinds of results, it is quite clear that
small business works for America.

Despite their success in recent years,
one thing clearly does not work for
small business—the Internal Revenue
Code. Instead of collecting the lowest
amount of taxes necessary in the least
burdensome manner, the current tax
law represents a morass of rules, regu-
lations, forms, and, of course, pen-
alties, with which the self-employed
must contend. Just to put this into
perspective, by some estimates, small
business owners spend more than 5 per-
cent of their revenues just to comply
with the tax laws. In fact, a small busi-
ness owner from Kansas City testified
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before the Senate Committee on Small
Business that his business routinely
spends more than 16 percent of the
company’s net income just to keep the
records and file the appropriate tax
forms. And that’s even before he writes
the tax check.

These revenues are taken away from
the business and spent on accountants,
bookkeepers, and lawyers to sort out
all the rules and filing requirements. In
addition, small business owners must
dedicate valuable time and energy on
day-to-day recordkeeping and other
compliance requirements, all of which
keep them from doing what they do
best—running their business.

And then there are the taxes them-
selves. As the chairman of the Com-
mittee on Small Business, I have heard
from small business owners in Missouri
and across this country that they are
more than willing to pay their fair
share of taxes. What they object to,
however, is paying high tax bills and
vast amounts for professional tax as-
sistance only to end up the victim of
an unfair tax code.

Mr. President, the legislation I intro-
duce today continues my long-standing
commitment to helping small busi-
nesses obtain much needed tax relief
and common-sense simplifications of
our tax laws. For their unending con-
tribution to the prosperity of this
country, they deserve no less.

The bill is designed to complement
the broad-based tax stimulus package
that President Bush has proposed. With
an economy that appears to be slowing,
small businesses are likely to be among
the first affected. We need to ensure
that they benefit from any tax stim-
ulus we enact this year to secure their
continued vitality in the future.

The Small Business Works Act also
draws from the priorities of the na-
tion’s small business organizations in-
cluding the National Federation of
Independent Business, the Small Busi-
ness Legislative Council, and many
others. While there are too many orga-
nizations to name them all individ-
ually, I am grateful for their ideas,
their insights, and their support, with-
out which this bill would not have been
possible.

This legislation also includes rec-
ommendations from the National
Women’s Small Business Summit,
which I chaired in Kansas City, Mis-
souri, last June. That summit brought
together hundreds of women business
owners who focused on specific areas of
concern to their businesses, one of
which was taxes. As the Summit’s final
report concludes, ‘‘the Congress and
the Executive Branch have a new man-
date—listen to what women small-busi-
ness owners have said and answer their
call to action.” During the Summit, I
listened carefully to the views and rec-
ommendations of the participants, and
with this legislation I am taking steps
to answer their needs.

Lastly, this bill incorporates a num-
ber of the recommendations that the
Internal Revenue Service (IRS) Na-
tional Taxpayer Advocate set out in
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his Annual Report to Congress for 2001.
The Taxpayer Advocate has become an
invaluable resource for identifying
problems facing small business tax-
payers and offering legislative pro-
posals to address them.

Mr. President, the Small Business
Works Act recognizes the incredible
contribution that entrepreneurs, farm-
ers and ranchers, and home-based busi-
ness owners continually make to our
economy despite the financial and pa-
perwork headaches they face at every
turn. To ease those burdens, the legis-
lation provides tax relief for the self-
employed and small firms, includes
broad ranging tax simplifications for
small enterprises, and accords small
businesses greater protection as they
strive to comply with our increasingly
complex tax code.

When it comes to paying taxes, small
business really works for the govern-
ment. According to recent IRS data,
small business owners pay approxi-
mately 40 percent of the nearly $2 tril-
lion that the Federal government col-
lects each year. With the growing
budget surpluses, small businesses, like
American families, are clearly paying
more than the government needs to
carry out its programs and obligations.
So when we talk about a tax cut, small
enterprises cannot be left behind. The
Small Business Works Act embraces
that fact by reducing the tax burden on
small firms in several ways.

First, the bill includes the legislation
that I introduced earlier this week to
provide 100 percent deductibility of
health insurance for the self-employed
beginning this year. This was among
the top priorities named by the Na-
tional Women’s Small Business Sum-
mit last summer, and it has been iden-
tified by the IRS National Taxpayer
Advocate as a legislative recommenda-
tion for small business taxpayers.

With the self-employed able to de-
duct only 60 percent of their health-in-
surance costs today, and only 70 per-
cent next year, it comes as no surprise
that 24.2 percent of the self-employed
still do not have health insurance. In
fact, 4.8 million Americans live in fam-
ilies headed by a self-employed indi-
vidual and have no health insurance. A
full deduction will make health insur-
ance more affordable to the self-em-
ployed and help them and their fami-
lies get the health-insurance coverage
that they need and deserve today—not
years in the future.

Full deductibility also levels the
playing field for the self-employed, who
for too long have only had partial de-
ductibility while their large corporate
competitors have been able to deduct
all of their insurance costs. Full de-
ductibility against income taxes, how-
ever, is only part of the battle. My bill
also corrects an additional peculiarity
of the tax code, which prevents the
self-employed from deducting their
health-insurance premiums against
their self-employment taxes. As the
Taxpayer Advocate noted in his 2001
Report to Congress, ‘‘[a]lthough self-
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employed individuals can reduce their
taxable income by the cost of their
health insurance, they still must pay
self-employment taxes on this
amount.” In contrast, the Taxpayer
Advocate continues, ‘‘Wage earners
who participate in pre-tax plans do not
pay Social Security tax on their health
insurance payments.” My bill elimi-
nates this narrow disparity in the law
and allows the self-employed to ex-
clude their health-insurance premiums
from their self-employment tax.

As a result, the self-employed will
truly be on an equal footing with own-
ers and employees of corporations
whose health-insurance benefits are
not subject to income or employment
taxes. It is a simple matter of fairness.

Second, the Small Business Works
Act addresses the increasingly onerous
consequences of the individual and cor-
porate Alternative Minimum Tax
(AMT). For the sole proprietors, part-
ners, and S corporation shareholders,
the individual AMT increases their tax
liability by, among other things, reduc-
ing depreciation and depletion deduc-
tions, limiting net operating loss treat-
ment, eliminating the deductibility of
state and local taxes, and curtailing
the expensing of research and experi-
mentation costs. In addition, because
of its complexity, this tax forces small
business owners to waste precious
funds on tax professionals to determine
whether the AMT even applies. For
these reasons, the bill includes the rec-
ommendation of the Taxpayer Advo-
cate to repeal the individual AMT. This
will be accomplished by eliminating 20
percent of the tax each year until it is
completely repealed in 2006.

For small corporations, the AMT
story is much the same—high compli-
ance costs and additional taxes drain-
ing away scarce capital from the busi-
ness. In fact, the Committee on Small
Business heard at a hearing in the last
Congress that the corporate AMT re-
sulted in a $95,000 tax bill for one small
business in Kansas City, all because
the company purchased life insurance
on the father, who was the primary
owner of the business, to prevent the
estate tax from closing the company
down. That type of nonsense must
come to an end here and now.

Accordingly, for small corporate tax-
payers, the bill increases the current
exemption from the corporate AMT. As
a result, a small corporation will ini-
tially qualify for the exemption if its
average gross receipts are $7.5 million
or less (up from the current $56 million)
during its first three taxable years.
Thereafter, a small corporation will
continue to qualify for the AMT ex-
emption for as long as its average gross
receipts for the prior three-year period
do not exceed $10 million (up from the
current $7.5 million).

Third, the Small Business Works Act,
repeals the unemployment surtax.
Since 1976, small businesses have had
to bear the burden of a 0.2 percent sur-
tax on the unemployment taxes they
pay for their employees. This surtax
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was enacted to repay loans from the
Federal unemployment fund made dur-
ing the 1974 recession. Those loans were
fully repaid in 1987, and yet the surtax
continues to be extended, adding to the
tax burden facing small employers.
With the Federal surplus proving that
small businesses are paying too much,
this tax clearly should go.

Fourth, the Small Business Works
Act incorporates a central piece of
President Bush’s tax plan to help busi-
nesses dedicated to developing new
products and technology; it perma-
nently extends the research and experi-
mentation tax credit. Over the years
this credit has stimulated research and
development in this country and has
contributed to the leadership of Amer-
ican businesses in the technological
revolution. Unfortunately, this credit
has also had a checkered history of ex-
piration and reauthorization, which is
simply untenable for businesses trying
to plan for long-term research pro-
grams. It is time to end the on-again/
off-again nature of this credit and pro-
vide businesses the certainty of know-
ing it will be available for the future.

Finally, the bill responds to the rec-
ommendation from the National Wom-
en’s Small Business Summit to en-
hance the business-meals deduction.
Unlike their large competitors, small
enterprises often sell their products
and services by word of mouth and
close many business transactions on
the road or in a local diner. In many
ways the business breakfast with a po-
tential customer is akin to formal ad-
vertising that larger businesses pur-
chase in newspapers or on radio or tele-
vision. While the newspaper ad is fully
deductible, however, the business meal
is only 50 percent deductible for the
small business owner.

In addition, individuals who are sub-
ject to the Federal hours-of-service
limitations of the Department of
Transportation (such as truck drivers)
are currently able to deduct 60 percent
of their business meals and are on
schedule to deduct up to 80 percent in
coming years. As a result, small busi-
ness owners have a significant lack of
parity with individuals subject to
hours-of-service limitations. Accord-
ingly, the Small Business Works Act
increases the limitation on the deduct-
ibility of business meals from the cur-
rent 50 percent to 80 percent beginning
in 2001.

As chairman of the Committee on
Small Business, I spent considerable
time in the last Congress examining
the paperwork and filing burdens on
small enterprises. According to re-
search completed by the General Ac-
counting Office at my request, there
are more than 200 forms and schedules
that a small business owner could have
to file. That’s a daunting universe of
forms, which boils down to more than
8,000 lines, boxes, and data require-
ments. These forms are also accom-
panied by more than 700 pages of in-
structions—not including the countless
pages of the tax code, regulations, rul-
ings, and other IRS guidance.
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Since entrepreneurs usually open
their own businesses to work for them-
selves, not to waste valuable time and
resources on government filing and rec-
ordkeeping requirements, the Small
Business Works Act includes several
provisions to simplify the tax code and
let small business owners get on with
their work.

First, in continuation of my effort in
the last Congress, the bill includes my
Small Business Tax Accounting Sim-
plification Act, with some improve-
ments. This provision allows a small
business to use the cash method of ac-
counting, rather than the more oner-
ous accrual method, if the business’ av-
erage annual gross receipts are less
than $5 million. This proposal has been
strongly endorsed by small business as-
sociations, including the National Fed-
eration of Independent Business and
the Associated Builders and Contrac-
tors, and most recently by the Tax-
payer Advocate stressing the need for
simplifying the tax accounting rules.

More critically, the bill allows busi-
nesses that require merchandise in the
performance of their services to use the
cash method of accounting for all pur-
poses. This provision responds to the
pleas for help from small service pro-
viders, such as painters and contrac-
tors, who have recently become the
focus of the IRS’ attention, to the tune
of thousands of dollars in taxes and
penalties, not to mention accounting
fees. And for what? A difference in tim-
ing, when the small business will ulti-
mately pay the same amount of taxes?
This change in the tax code is long
overdue and will dramatically simplify
the tax rules for countless small busi-
nesses.

At the National Women’s Small Busi-
ness Summit last summer, the partici-
pants raised another area of com-
plexity for America’s entrepreneurs—
depreciation. The Small Business
Works Act addresses this issue, in large
part, by increasing the amount of
equipment that small firms can ex-
pense each year to $50,000 and thereby
avoid the complex depreciation rules.
This bill also adjusts the phase-out
limitation on expensing to permit
more small businesses to purchase
basic equipment without losing the
benefit of immediate expensing. This
limitation has not been increased since
1986, and as a result it is sorely out of
step with the cost of new technology,
which has risen dramatically over the
past decade.

In addition, the bill responds to an-
other recommendation of the Taxpayer
Advocate by permitting computer soft-
ware to be expensed. For computers
and software purchased over the new
$50,000 expensing limit, the bill modi-
fies the present law to allow this tech-
nology to be depreciated over two
years. Currently, computer equipment
is generally depreciated over a five-
year period and software is usually de-
preciated over three years. Any small
business owner will tell you that a
computer is largely obsolete well be-
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fore three years of use, let alone five
yvears. And computer software becomes
outdated even faster. As a result, small
business owners are left with thou-
sands of dollars of depreciation on
their books well after the equipment or
software is obsolete. The bill makes
the tax code in this area more con-
sistent with the technological reality
of the business world.

The Small Business Works Act also
amends the limitations on the amount
of depreciation that business owners
may claim for vehicles used for busi-
ness purposes. Under current law, a
business loses a portion of its deprecia-
tion deduction if the vehicle placed in
service in 2000 costs more than $14,400.
Although these limitations have been
subject to inflation adjustments, they
have not kept pace with the actual cost
of new cars and vans in most cases. For
many small businesses, the use of a car
or van is an essential asset for trans-
porting personnel to sales and service
appointments and for delivering their
products. Accordingly, the bill adjusts
the thresholds so that a business will
not lose any of its depreciation deduc-
tion for vehicles costing less than
$25,000, which will continue to be in-
dexed for inflation.

Mr. President, another source of
complexity for many small business
owners are the estimated tax rules and
the differing thresholds depending on
the owner’s income level. In fact, this
issue was the number three legislative
recommendation of the Taxpayer Advo-
cate this year. The Small Business
Works Act restores the simple two-op-
tion rule to avoid the interest penalty
for underpayment of estimated taxes,
which has been repeatedly altered in
recent years primarily to raise reve-
nues. To end that headache for the self-
employed, the bill allows an individual
to satisfy the requirements of the code
if his estimated taxes are equal to 90
percent of the current year’s tax bill or
100% of last year’s tax bill—a simple
and straightforward rule so small busi-
ness owners can stop wasting time on
tax preparation and get back to work.

The Small Business Works Act also
addresses a complexity issue raised by
the IRS National Taxpayer Advocate
concerning small businesses jointly
owned by a husband and wife. As noted
by the Advocate in his 2001 Report to
Congress: ‘A married couple operating
a small business must comply with the
complex partnership reporting require-
ments. Even though the married couple
files a joint tax return, the law re-
quires them to treat the business as a
partnership rather than a sole propri-
etorship. . . . [the] IRS estimates it
takes over 200 hours longer to complete
a partnership return than a Sole Pro-
prietorship Schedule C.” In light of
this situation, the bill amends the tax
code to permit married couples who
jointly own a small business to opt out
of the partnership rules and file as a
sole proprietorship.

Mr. President, in the 105th Congress,
we took bold steps to restructure the
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IRS and improve the quality of service
that taxpayers receive. Since the IRS
Restructuring and Reform Act was en-
acted in 1998, the IRS made great
strides to redirect the agency and bal-
ance its dual mission of collecting tax
revenues and serving taxpayers in a
fair and respectful manner.

With the growing complexity of our
tax code, however, opportunities
abound for small businesses to make
honest mistakes. The IRS Restruc-
turing and Reform Act provided impor-
tant protections for all taxpayers, but
work remains to ensure that small
businesses are treated justly under the
tax laws. The Small Business Works
Act addresses several issues that small
businesses continue to report as major
problems.

A top concern is the excessive nature
of penalties and interest imposed on
taxpayers who make mistakes. Far too
often, a minor tax bill grows into an
unmanageable liability because of the
interest on the tax owed, the penalties
for negligence and late payment, and
the interest on the penalties. Fre-
quently, these penalties can prevent a
small business owner from settling his
account and getting back into good
standing.

Penalties were included in the tax
code to encourage taxpayers to comply
with our voluntary assessment system,
and interest was intended to com-
pensate the government for the lost
use of tax dollars. But the multiplicity
of penalties and hidden punishments
disguised as interest on those penalties
seriously undermines Americans’ con-
fidence that our system is fair.

The Small Business Works Act stops
the runaway freight train of excessive
penalties and interest in two ways.
First, the bill eliminates the failure-to-
pay penalty, which is part of the mul-
tiple penalties often applied to the
same error. Penalties should punish
bad behavior, not honest errors that
even well-intentioned people are bound
to make now and then. Second, the bill
stops the practice of charging interest
on penalties. Instead, interest will only
be applied to the taxes due, just like
interest is charged on a credit card for
unpaid balances. Both of these changes
implement recommendations of the
Taxpayer Advocate. Again, it’s simply
a matter of fairness.

The bill also addresses the issue of
electronic filing of tax returns. In the
1998 IRS Restructuring and Reform
Act, we set a goal for the IRS to make
electronic filing the most practical and
preferred method of filing so that 80
percent of taxpayers would choose to
file electronically by 2007. While I con-
tinue to support that goal, I am con-
cerned that the temptation for ensur-
ing that the goal is reached will lead to
mandatory electronic filing. At a time
when small firms are already faced
with daunting government mandates
just in completing their tax returns,
the last thing they need is a new man-
date for filing them. To prevent that
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result, my bill makes clear that ex-
panded electronic filing of tax and in-
formation returns will be a voluntary
option for small businesses, not an-
other government mandate.

The taxpayer protections included in
the bill are intended to strike a bal-
ance for small business taxpayers. On
the one hand, the bill eases the exces-
sive punishment imposed for honest er-
rors and reduces the burdens faced by
taxpayers subject to an audit by the
IRS. On the other, it preserves the
agency’s authority to enforce the tax
laws and prevent individuals from
cheating the tax system, which in the
end increases the tax burden on all
Americans.

Mr. President, the legislation I intro-
duce today is a commonsense package
of tax relief, simplification, and protec-
tions for America’s small businesses
who work so hard. As we strive in the
coming weeks to enact tax-relief legis-
lation, I urge my colleagues to remem-
ber that small business works in Amer-
ica, the jobs they provide in our local
communities are too important, and
they simply cannot be left behind.

I ask unanimous consent to have
printed in the RECORD following the
text of my statement a description of
the bill’s provisions, and letters I have
received from small business organiza-
tions supporting the Small Business
Works Act.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SELF BUSINESS WORKS ACT OF 2001
TITLE I—SMALL BUSINESS TAX RELIEF
Self-Employed Health Insurance Deductibility

The bill amends section 162(1)(1) of the In-
ternal Revenue Code to increase the deduc-
tion for health-insurance costs for self-em-
ployed individuals to 100 percent beginning
on January 1, 2001. Currently the self-em-
ployed can only deduct 60 percent of these
costs. The deduction is not scheduled to
reach 100 percent until 2003, under the provi-
sions signed into law in October 1998. The
bill is designed to place self-employed indi-
viduals on an equal footing with large busi-
nesses, which can currently deduct 100 per-
cent of the health-insurance costs for all of
their employees.

In addition, the bill corrects a disparity
under current law that bars a self-employed
individual from deducting any of his or her
health-insurance costs if the individual is el-
igible to participate in another health-insur-
ance plan. This provision affects self-em-
ployed individuals who are eligible for, but
do not participate in, a health-insurance
plan offered through a second job or through
a spouse’s employer. That insurance plan
may not be adequate for the self-employed
business owner, and this provision prevents
the self-employed from deducting the costs
of insurance policies that do meet the spe-
cific needs of their families. In addition, this
provision provides a significant disincentive
for self-employed business owners to provide
group health insurance for their employees.
The bill ends this disparity by clarifying
that a self-employed person loses the deduc-
tion only if he or she actually participates in
another health-insurance plan.

The bill also levels the playing field by
permitting self-employed individuals to de-
duct the cost of their health insurance
against their self-employment taxes. This

CONGRESSIONAL RECORD — SENATE

change will put the self-employed on an
equal footing with owners and employees of
corporations whose health-insurance bene-
fits are not subject to employment taxes.
Alternative Minimum Tax Relief

The bill repeals the individual Alternative
Minimum Tax (AMT) by 2006. For individual
taxpayers, the individual AMT has become
an increasingly burdensome tax. For the sole
proprietors, partners, and S corporation
shareholders, the individual AMT increases
their tax liability by, among other things,
limiting depreciation and depletion deduc-
tions, net operating loss treatment, the de-
ductibility of state and local taxes, and ex-
pensing of research and experimentation
costs. In addition, because of its complexity,
this tax forces small business owners to
waste precious funds on tax professionals to
determine whether the AMT even applies.

The bill addresses these issues by elimi-
nating 20 percent of the individual AMT each
year until complete repeal is achieved in
2006. During the phase-out period, the bill ex-
tends the current exclusion of personal tax
credits from the AMT, and it coordinates the
farm income-averaging rules with the AMT
to ensure that farmers and ranchers do not
lose the benefits of income averaging.

For small corporate taxpayers, the bill in-
creases the current exemption from the cor-
porate AMT, under section 55(e) of the Inter-
nal Revenue Code. Under the bill, a small
corporation will initially qualify for the ex-
emption if its average gross receipts are $7.5
million or less (up from the current $5 mil-
lion) during its first three taxable years.
Thereafter, a small corporation will con-
tinue to qualify for the AMT exemption for
so long as its average gross receipts for the
prior three-year period do not exceed $10 mil-
lion (up from the current $7.5 million). The
increased limits for the small-corporation
exemption from the corporate AMT will be
effective for taxable years beginning after
December 31, 2000.

Repeal of Federal Unemployment Surtax

In 1976, a surtax of 0.2 percent was added to
the Federal Unemployment Tax to repay
loans from the Federal unemployment fund
made during the 1974 recession. Those loans
were fully repaid in 1987. Accordingly, the
bill repeals the 0.2 percent surtax beginning
in taxable year 2001.

Ezxtend Research and Ezxperimentation Tax
Credit Permanently

The bill permanently extends the research
and experimentation (R&E) tax credit, which
has been a valuable resource for businesses
developing new products. Under current law,
the R&E tax credit is set to expire on June
30, 2004.

Increased Deduction for Business Meal Ex-
penses

The bill increases the limitation on the de-
ductibility of business meals from the cur-
rent 50 percent to 80 percent beginning in
2001. Unlike their large competitors, small
enterprises often sell their products and
services by word of mouth and close many
business transactions on the road or in a
local diner. In addition, individuals who are
subject to the Federal hours-of-service limi-
tations of the Department of Transportation
(such as truck drivers) are currently able to
deduct 60 percent of their business meals and
are on schedule to deduct up to 80 percent in
coming years. Accordingly, the bill corrects
this significant lack of parity for small-busi-
ness owners by putting them on par with in-
dividuals subject to hours-of-service limita-
tions and their large competitors.

TITLE II—SMALL BUSINESS TAX SIMPLIFICATION
Clarification of Cash Accounting Rules for
Small Businesses

The bill amends section 446 of the Internal

Revenue Code to provide a clear threshold
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for small businesses to use the cash receipts
and disbursements method of accounting, in-
stead of accrual accounting. To qualify, the
business must have $5 million or less in aver-
age annual gross receipts based on the pre-
ceding three years. Thus, even if the produc-
tion, purchase, or sale of merchandise is an
income-producing factor in the taxpayer’s
business, the taxpayer will not be required to
use an accrual method of accounting if the
taxpayer meets the average annual gross re-
ceipts test.

In addition, the bill provides that a tax-
payer meeting the average annual gross re-
ceipts test is not required to account for in-
ventories under section 471. The taxpayer
will be required to treat such inventory in
the same manner as materials or supplies
that are not incidental. Accordingly, the
taxpayer may deduct the expenses for such
inventory that are actually consumed and
used in the operation of the business during
that particular taxable year.

The bill indexes the $5 million average an-
nual gross receipts threshold for inflation.
The cash-accounting safe harbor will be ef-
fective for taxable years beginning after De-
cember 31, 2000.

Increase in Expense Treatment for Small Busi-
nesses

The bill amends section 179 of the Internal
Revenue Code to increase the amount of
equipment purchases that small businesses
may expense each year from the current
$24,000 to $50,000. This change will eliminate
the burdensome recordkeeping involved in
depreciating such equipment and free up cap-
ital for small businesses to grow and create
jobs.

The bill also increases the phase-out limi-
tation for equipment expensing from the cur-
rent $200,000 to $400,000, thereby expanding
the type of equipment that can qualify for
expensing treatment. This limitation along
with the annual expensing amount will be in-
dexed for inflation under the bill.

Following the recommendation of the Na-
tional Taxpayer Advocate, the bill also
amends section 179 to permit expensing in
the year that the property is purchased or
the year that the property is placed in serv-
ice, whichever is earlier. This will eliminate
the difficulty that many small firms have
encountered when investing in new equip-
ment in one tax year (e.g., 2000) that cannot
be placed in service until the following year
(e.g., 2001). The bill also expands section 179
to permit the expensing of computer soft-
ware up to the new $50,000 limit.

The equipment-expensing provisions will
be effective for taxable years beginning after
December 31, 2000.

Modification of Depreciation Rules

The bill modifies the outdated depreciation
rules to permit taxpayers to depreciate com-
puter equipment and software over a two-
year period. Under present law, computer
equipment is generally depreciated over a
five-year period and software is usually de-
preciated over three years. With the rapid
advancements in technology, these deprecia-
tion periods are sorely out of date and can
result in small businesses having to exhaust
their depreciation deductions well after the
equipment or software is obsolete. The bill
makes the tax code in this area more con-
sistent with the technological reality of the
business world.

The bill also amends section 280F of the In-
ternal Revenue Code, which limits the
amount of depreciation that a business may
claim with respect to a vehicle used for busi-
ness purposes. Under the current thresholds,
a business loses a portion of its depreciation
deduction if the vehicle placed in service in
2000 costs more than $14,400. Although these
limitations have been subject to inflation
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adjustments, they have not kept pace with
the actual cost of new cars and vans in most
cases. For many small businesses, the use of
a car or van is an essential asset for trans-
porting personnel to sales and service ap-
pointments and for delivering their products.
Accordingly, the bill adjusts the thresholds
so that a business will not lose any of its de-
preciation deduction for automobiles costing
less than $25,000, which will continue to be
indexed for inflation.

Simplification of Estimated Taxr Rules

The bill simplifies the current rules for
calculating the level of estimated taxes nec-
essary to avoid the interest penalty for un-
derpayment of estimated taxes. Currently,
small business owners can avoid the interest
penalty if they pay estimated taxes equal to
at least 90 percent of their tax liability for
the current year. Alternatively, for taxable
year 2001, small business owners who earned
more than $150,000 in taxable year 2000 can
avoid the interest penalty if they pay esti-
mated taxes equal to 112 percent of their 2000
tax liability. For taxable years 2002 and be-
yond, the threshold will be 110 percent. In
contrast, taxpayers earning $150,000 or less,
can avoid the penalty by paying estimated
taxes equal to 100 percent of their prior
year’s tax liability.

The bill simplifies the estimated-tax rules
by providing a consistent test for avoiding
the interest penalty: taxpayers must deposit
estimated taxes equal to 90 percent of the
current year’s or 100 percent of the prior
year’s tax liability. This change will elimi-
nate complex calculations currently required
of small business owners and ease strains on
the business’ cashflow. These changes will be
effective for tax years beginning after the
date of enactment.

Exemption from Partnership Rules for Sole Pro-
prietorships Jointly Owned by Spouses

The Internal Revenue Service (IRS) Na-
tional Taxpayer Advocate’s Annual Report
to Congress for 2001 identified a problem fac-
ing married couples operating a small busi-
ness. Although these couples file a joint tax
return, they are currently required to com-
ply with the onerous partnership rules in-
stead of being permitted to treat the busi-
ness as a sole proprietorship. According to
IRS estimates, the additional burden of the
partnership rules can add more than 200
hours to the time required to prepare the
business’ tax return than would be necessary
if it were treated as a sole proprietorship.

The bill amends section 761 of the Internal
Revenue Code to permit married couples who
file joint tax returns to opt out of the part-
nership rules and treat their jointly owned
business as a sole proprietorship. It also
amends the self-employment tax rules to
allow such married couples to receive Social
Security credits on an individual basis,
which they currently receive when filing a
partnership return.

TITLE III—SMALL BUSINESS TAXPAYER
PROTECTIONS
Taxpayer’s right to have an IRS examination
take place at another site

The bill provides that the IRS must accept
a taxpayer’s request that an audit be moved
away from his or her home or business prem-
ises if the off-site location (e.g., an account-
ant’s office) is accessible to the auditor and
the taxpayer’s books and records are avail-
able at such a location. This provision will
enable the IRS to conduct an audit but with-
out the fear and disruption resulting from
the auditor being present in a family home
and among a business’ employees and cus-
tomers for days or weeks.

Clarification that Electronic Filing is a Goal,
not a Mandate

The bill amends the IRS Restructuring and
Reform Act of 1998 (Public Law 105-206) to
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clarify that the IRS should set as a goal, but
not a mandate, that paperless filing should
be the preferred and most convenient means
of filing tax and information returns in 80
percent of cases by the year 2007. Concerns
have been raised that in order to reach this
goal, the IRS may have to require certain
taxpayers to file electronically. The bill
makes clear that electronic filing should be
a voluntary option for taxpayers, not a new
government mandate.

Tazxpayer’s election with respect to recovery of

costs and certain fees

Under the Internal Revenue Code, a tax-
payer may recover costs and fees, including
attorney’s fees, against the IRS if he or she
prevails and the IRS’ litigation position was
not substantially justified. The Equal Access
to Justice Act (EAJA) permits a small busi-
ness to recover such costs when an unreason-
able agency demand for fines or civil pen-
alties is not sustained in court or in an ad-
ministrative proceeding. In addition, a small
business may also recover such costs and
fees under the EAJA when it is the pre-
vailing party and the agency enforcement
action is not substantially justified. Cur-
rently, the EAJA prohibits a taxpayer seek-
ing to recover costs and fees in an IRS en-
forcement action from doing so under the
EAJA if the fees and costs can be recovered
under the Internal Revenue Code.

The bill permits taxpayers to elect wheth-
er to pursue recovery of attorney’s fees and
expenses under the EAJA or the Internal
Revenue Code.

Repeal of the failure-to-pay penalty

The failure-to-pay penalty was originally
enacted in the 1960s to compensate for the
low rate of interest applied to an individual’s
tax liability, and for the fact that such inter-
est was not compounded. Today, with inter-
est compounded daily and adjusted for
changes in the interest rate, this penalty is
no longer needed and serves only as another
hidden, second penalty. In addition, this pen-
alty is often applied on top of accuracy-re-
lated penalties, resulting in total punish-
ment of as much as 45 percent in non-crimi-
nal cases. To simplify the tax rules and re-
duce the multiplicity of punishment on tax-
payers, the bill repeals the failure-to-pay
penalty.

Limit Compounded Interest to Underlying Tax

Under current law, when a taxpayer fails
to pay the correct amount of taxes, interest
is applied and compounded not only on the
underlying tax liability, but also on any pen-
alties assessed. As a result, compound inter-
est becomes an additional penalty. In many
cases the interest on penalties can substan-
tially increase the total amount of tax due
and jeopardize the small business taxpayer’s
ability to pay its tax debt. In addition, cal-
culating the interest on penalties adds an ad-
ditional layer of complexity and compliance
costs for small businesses. The bill alleviates
this situation by limiting the application of
interest to only the underlying tax assess-
ment.

SMALL BUSINESS
LEGISLATIVE COUNCIL,
Washington, DC, January 22, 2001.
Hon. KIT BOND,
Chairman, Committee on Small Business, U.S.
Senate, Washington, DC.

DEAR MR. CHAIRMAN: First, let me take the
opportunity on behalf of SBLC, to thank you
for your tireless efforts on behalf of small
business. I have no doubt that in future Con-
gresses we will be holding up your steward-
ship of the Small Business Committee as the
model for future chairs.

My primary reason in writing is to offer
our unqualified support for your initiative to
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bring fairness and simplification to the cur-
rent tax system. As you know, perhaps bet-
ter than anyone in Congress, the current tax
code remains a minefield of problems for
small business. Your legislation is a com-
prehensive blueprint for how to sweep it
clean.

While we endorse all of your initiatives, I
do want to take the opportunity to single
out four items.

We are absolutely convinced settling the
issue of whether small businesses can use
cash accounting is not only a matter of fair-
ness, but that it will also significantly sim-
plify small business compliance. We have
had a hard time understanding why the IRS
has been so intent on chasing the oppor-
tunity to collect a few tax dollars just a lit-
tle sooner. Using cash accounting is not
about tax avoidance. The costs to small busi-
ness productivity must surely outweigh the
time value of revenue to the government.

SBLC was one of the original champions of
the concept of direct expensing. We whole-
heartedly endorse your efforts to ‘‘mod-
ernize’’ the concept. The amount needs to be
increased. The other important reason to ad-
dress cost recovery is that our depreciation
system is no longer in sync with the pace of
technology obsolescence.

One of the ticking time bombs of the tax
code is the personal Alternative Minimum
Tax (AMT). We believe in the near future it
may do more harm to small business than
any other provision of the tax code. It swal-
lows up any profits that can be reinvested in
the business.

Finally, Section 280F of the tax code and
regulations thereunder, reflect a different
time and different philosophy with respect to
business vehicles. It is time to move the
clock ahead two decades and simplify the
process of dealing with this provision.

We look forward, as always, to working
with you on behalf of small business.

As you know, the SBLC is a permanent,
independent coalition of 80 trade and profes-
sional associations that share a common
commitment to the future of small business.
Our members represent the interests of small
businesses in such diverse economic sectors
as manufacturing, retailing, distribution,
professional and technical services, con-
struction, transportation, tourism and agri-
culture. Our policies are developed through a
consensus among our membership. Indi-
vidual associations may express their own
views. For your information, a list of our
members is enclosed.

Sincerely,
JOHN S. SATAGAJ,
President and General Counsel.
MEMBERS OF THE SMALL BUSINESS
LEGISLATIVE COUNCIL

ACIL

Air Conditioning Contractors of America

Alliance of Independent Store Owners and
Professionals

Alliance of Affordable Services

American Association of KEquine Practi-
tioners

American Bus Association

American Consulting Engineers Council

American Machine Tool Distributors Asso-
ciation

American Moving and Storage Association

American Nursery and Landscape Associa-
tion

American Road & Transportation Builders
Association

American Society of Interior Designers

American Society of Travel Agents, Inc.

American Subcontractors Association

Associated Landscape Contractors of Amer-
ica

Association of Small Business Development
Centers
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Association of Sales and Marketing Compa-
nies

Automotive Recyclers Association

Bowling Proprietors Association of America

Building Service Contractors Association
International

Business Advertising Council

CBA

Council of Fleet Specialists

Council of Growing Companies

Cremation Association of North America

Direct Selling Association

Electronics Representatives Association

Health Industry Representatives Association

Helicopter Association International

Independent Bankers Association of America

Independent Medical Distributors Associa-
tion

International Association of Refrigerated
Warehouses

International Franchise Association

Machinery Dealers National Association

Mail Advertising Service Association

Manufacturers Agents for the Food Service
Industry

Manufacturers Agents National Association

Manufacturers Representatives of America,
Inc.

National Association for the Self-Employed

National Association of Plumbing-Heating-
Cooling Contractors

National Association of Realtors

National Association of RV Parks and Camp-
grounds

National Association of Small Business In-
vestment Companies

National Association of the Remodeling In-
dustry

National Community Pharmacists Associa-
tion

National Electrical Contractors Association

National Electrical Manufacturers Rep-
resentatives Association

National Lumber & Building Material Deal-
ers Association

National Ornamental & Miscellaneous Met-
als Association

National Paperbox Association

National Retail Hardware Association

National Society of Accountants

National Tooling and Machining Association

National Wood Flooring Association

Organization for the Promotion and Ad-
vancement of Small Telephone Compa-

nies

Painting and Decorating Contractors of
America

Petroleum Marketers Association of Amer-
ica

Printing Industries of America, Inc.

Professional Lawn Care Association of Amer-
ica

Promotional
national

The Retailer’s Bakery Association

Saturation Mailers Coalition

Small Business Council of America, Inc.

Small Business Exporters Association

Small Business Exporters Association

SMC Business Councils

Society of American Florists

Tire Association of North America

Turfgrass Producers International

United Motorcoach Association

Washington Area New Automotive Dealers
Association

Products Association Inter-

NATIONAL FEDERATION OF
INDEPENDENT BUSINESS,
Washington, DC, January 24, 2001.
Hon. KI1T BOND,
Chairman, Senate Small Business Committee,
Washington, DC.

DEAR CHAIRMAN BOND: On behalf of the
600,000 members of the National Federation
of Independent Business (NFIB), I want to
express our strong support for the ‘‘Small
Business Works Act of 2001 which would
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provide badly needed tax relief to America’s
small business. NFIB urges the Senate to
quickly support its adoption.

While economic conditions for small busi-
ness remain relatively strong, economic ac-
tivity has cooled over the past few months.
According to NFIB’s monthly Small Busi-
ness Economic Trends (SBET) index, con-
fidence in the economy is approximately half
as strong as it was a year ago. Over the com-
ing months, it appears likely that the prob-
lem of the slowing economy will only con-
tinue.

Small businesses are forced by Washington
to spend an overwhelming amount of time,
money, and energy complying with the tax
and regulatory burdens. With the economy
showing signs of slowing, tax relief will sig-
nificantly help spur immediate economic re-
covery for America’s small businesses.

Your bill goes a long way towards pro-
viding America’s small business owners valu-
able tax relief.

Cash vs. Accrual Accounting—Clarifying
the IRS code to state clearly that small busi-
ness owners with gross revenues below $5
million are eligible to use cash accounting
methods would save small business owners
from spending valuable resources on high-
priced tax accountants and lawyers.

Accelerate 100% Self-Employed Health In-
surance Deduction—Currently, self-employed
workers can only deduct 60% of their health-
insurance costs from their taxable income.
Raising that threshold to 100% in 2001 would
cut health-care costs for the typical small-
business owner by hundreds of dollars per
year.

Increase Section 179 Expensing—A major-
ity of NFIB members exceed the current
small-business expensing limits in only three
months. The limit for 2001 is only $24,000.
Raising the threshold to $50,000 and indexing
it with inflation will allow additional invest-
ments in the business to be expensed thus
helping small businesses expand and create
new jobs. This provision lowers the cost of
capital for tangible property and eliminates
depreciation record-keeping requirements.
Updating our tax code to reflect the reality
of today’s technology-based workplace is
critical to the continued success of our econ-
omy and to the daily advancement of small
business in America. Allowing small business
to depreciate software assets while they are
still useful and efficient technologies is crit-
ical to future technological development in
the job producing engines of our economy.
This change would provide small business
owners the opportunity to compete in to-
day’s high technology markets.

Increase Deduction for Business Meals—
For many self-employed and small business
owners, discussing business over lunch is an
efficient use of time and an absolute neces-
sity when courting new clients. Increasing
the deductibility reduces a large and dis-
proportionate tax on small-business owners
who rely on mealtime to conduct business.

Federal Unemployment Insurance Surtax
Repeal—The .2% surtax was adopted in 1976
to repay loans to the federal unemployment
fund during the 1974 recession. This debt was
fully repaid in 1987. This so-called temporary
surtax has long outlived its original purpose
and is now used to pay for government pro-
grams totally unrelated to the unemploy-
ment compensation system.

AMT Relief and Repeal—According to the
Joint Committee on Taxation, fewer than 1
in 150 taxpayers is subjected to the AMT
today. By 2007, however, that number if ex-
pected to grow to 1 in 14, with the largest in-
crease coming from taxpayers earning be-
tween $50,000 and $100,000. The individual
AMT is a remarkably complex and obtuse
provision in a tax code not known for its
clarity. It literally requires taxpayers to cal-
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culate their taxes twice, and then pay the
larger amount. While originally designed to
ensure that wealthy Americans pay a reason-
able level of their income in taxes, the AMT
has the side effect of hitting taxpayers—in-
creasingly middle-class taxpayers—when
they can least afford the bill. The AMT lit-
erally kicks taxpayers when they are down.
NFIB supports abolishing the individual Al-
ternative Minimum Tax. NFIB also supports
your efforts to increase the exemption for
small businesses from the heavily burden-
some corporate AMT.

Mr. Chairman, we applaud your proactive
efforts to reduce the tax burden on small
business. We thank you for your continued
support of small businesses, and we look for-
ward to working with you to see the ‘“‘Small
Business Works Act of 2001 enacted into
law.

Sincerely,
DAN DANNER,
Senior Vice President,
Federal Public Policy.

By Mr. FEINGOLD:

S. 191. A bill to abolish the death
penalty under Federal Law; to the
Committee on the Judiciary.

Mr. FEINGOLD. Mr. President, I rise
today to introduce the Federal Death
Penalty Abolition Act of 2001. This bill
will abolish the death penalty at the
Federal level. It will put an immediate
halt to executions and forbid the impo-
sition of the death penalty as a sen-
tence for violations of Federal law.

The most recent Gallup poll shows
that, while a majority of Americans
continue to support capital punish-
ment, this support has reached a near-
ly 20-year low. This diminished support
comes amid rising concern that the
system by which we impose the sen-
tence of death is seriously flawed. In
the last year or so since I first intro-
duced this bill, the American people
have learned about the risk of exe-
cuting innocent people and other fair-
ness and reliability concerns with the
administration of the death penalty. I
am confident that in the weeks and
months to come, the American people
will continue to learn and continue to
question the fairness of our death pen-
alty system.

In recent years, this Chamber has
echoed with debate on violence in
America. We’ve heard about violence in
our schools and neighborhoods. Some
say it’s because of the availability of
guns to minors. Some say Hollywood
has contributed to a culture of vio-
lence. Others argue that the roots of
the problem are far deeper and more
complex. Whatever the causes, a cul-
ture of violence has certainly infected
our nation. As schoolhouse Kkillings
have shown, our children are now
reached by that culture of violence, not
merely as casual observers, but as par-
ticipants and victims.

But, I'm not so sure that we in gov-
ernment don’t contribute to this casual
attitude we sometimes see toward kill-
ing and death. With each new death
penalty statute enacted and each exe-
cution carried out, our executive, judi-
cial and legislative branches, at both
the state and federal level, add to a
culture of violence and killing. With
each person executed, we’re teaching




S582

our children that the way to settle
scores is through violence, even to the
point of taking a human life. Sadly,
total executions in the last two years—
98 in 1999 and 85 in 2000—mark the high-
est number of total annual executions
since the death penalty was reinstated
in 1976.

At the same time, I am pleased that
the public debate on the death penalty,
which was an intense national debate
not very long ago, appears to have been
revived. In the wake of recent con-
troversies involving DNA technology
and the discovery of condemned inno-
cents, we are once again having a na-
tional debate on this important issue
of justice. Those who favor the death
penalty should be pressed to explain
why fallible human beings should pre-
sume to use the power of the state to
extinguished the life of a fellow human
being on our collective behalf. Those
who oppose the death penalty should
demand that explanation adamantly,
and at every turn. But only a zealous
few try.

Our Nation is a great Nation. We
have the strongest democracy in the
world. We have expended blood and
treasure to protect so many funda-
mental human rights at home and
abroad and not always for only our own
interests. But we can do better. We
should do better. Courtesy of the Inter-
net and CNN International, the world
observes, perplexed and sometimes hor-
rified, the violence in our nation.
Across the globe, with every American
who 1is executed, the entire world
watches and asks how can the Ameri-
cans, the champions of human rights,
compromise their own professed beliefs
in this way.

Religious groups and leaders express
their revulsion at the continued prac-
tice of capital punishment. Pope John
Paul II frequently appeals to American
governors when a death row inmate is
about to die. I am pleased that in one
case in January 1999, involving an in-
mate on death row in Missouri, the late
Missouri Governor Mel Carnahan heed-
ed the good advice of the pontiff and
commuted the killer’s sentence to life
without parole. That case generated a
lot of press—but only as a political
issue, rather than a moral question or
a human rights challenge.

But the Pope is not standing alone
against the death penalty. He is joined
by the chorus of voices of various peo-
ple of faith who abhor the death pen-
alty. Religious groups from the Na-
tional Conference of Catholic Bishops,
the United Methodist Church, the Pres-
byterian Church, the Evangelical Lu-
theran Church in America, the Men-
nonites, the Central Conference of
American Rabbis, and so many more
people of faith have proclaimed their
opposition to capital punishment. And,
I might add, even conservative Pat
Robertson protested the execution in
1998 of Karla Faye Tucker, a born-
again Christian on Texas death row.
Mr. President, I would like to see the
commutation of sentences to life with-
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out parole for all death row inmates—
whether they are Christians, Muslims,
Jews, Buddhists, or some other faith,
or no faith at all.

The United States’ imposition of cap-
ital punishment is abhorrent not only
to people of faith. Our use of the death
penalty also stands in stark contrast
to the majority of nations that have
abolished the death penalty in law or
practice. Even South Africa and Rus-
sia—nations that for years were viola-
tors of basic human rights and lib-
erties—have abolished the death pen-
alty or are moving toward abolition of
the death penalty, respectively. The
United Nations Commission on Human
Rights has called for a worldwide mor-
atorium on the use of the death pen-
alty. The European Union denies mem-
bership in the alliance to those nations
that use the death penalty. In fact, it
passed a resolution calling for the im-
mediate and unconditional global abo-
lition of the death penalty, and it spe-
cifically called on all states within the
United States to abolish the death pen-
alty. This is significant because it re-
flects the unanimous view of the na-
tions with which the United States en-
joys its closet relationships—nations
that so often follow our lead.

What is even more troubling in the
international context is that the
United States is now one of only six
countries that imposes the death pen-
alty for crimes committed by children.
I’ll repeat that because it is remark-
able. We are one of only six nations on
this earth that puts to death people
who were under 18 years of age when
they committed their crimes. The oth-
ers are Iran, Pakistan, Nigeria, Saudi
Arabia and Yemen. These are countries
that are often criticized for human
rights abuses. When will we rectify this
clear human rights violation—the exe-
cution of people who were not even
adults when they committed the
crimes for which they were sentenced
to die?

Let’s look at the numbers. Since 1990,
the United States has executed 14 child
offenders. That’s more than all of the
five aforementioned nations combined.
In 2000, the rest of the world watched
as the United States not only executed
four juvenile offenders, but was the
only nation to engage in such an egre-
gious practice at all. Even China—the
country that many members of Con-
gress, including myself, have criticized
for its human rights abuses—appar-
ently has the decency not to execute
its children. This is embarrassing. Is
this the kind of company we want to
keep? Is this the kind of world leader
we want to be? But these are the facts,
from the last decade of the 20th cen-
tury to the present. No one, Mr. Presi-
dent, no one can reasonably argue that
based on this data, executing child of-
fenders is a normal or acceptable prac-
tice in the world community. And I
don’t think we should be proud of the
fact that the United States is the world
leader in the execution of child offend-
ers.
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Is the death penalty a deterrent for
our children’s conduct, as well as that
of adult Americans? The numbers
prove that those who believe that cap-
ital punishment is an effective deter-
rent are sadly, sadly mistaken. The
Federal Government and most States
in the U.S. have a death penalty, while
our European counterparts do not. Fol-
lowing the logic of death penalty sup-
porters who believe it is a deterrent,
you would think that our European al-
lies, who don’t use the death penalty,
would have a higher murder rate than
the United States. Yet, they don’t and
it’s not even close. In fact, the murder
rate in the U.S. is six times higher
than the murder rate in Britain, seven
times higher than in France, and five
times higher than in Sweden.

But we don’t even need to look across
the Atlantic to see that capital punish-
ment has no deterrent effect on crime.
The geographical disparities within the
United States lead to the same conclu-
sion. Let’s compare Wisconsin and
Texas. I'm proud of the fact that in
1853, my home state of Wisconsin be-
came the first state in the nation to
abolish the death penalty completely.
Wisconsin has been death penalty-free
for nearly 150 years. In contrast, Texas
is the most prodigious user of the
death penalty, having executed 241 peo-
ple since 1976. Let’s look at the murder
rate in Wisconsin and Texas. During
the period 1995 to 1998, Texas has had a
murder rate that is nearly double the
murder rate in Wisconsin. The same
trend can also be detected on a re-
gional scale. The Southern region of
the United States has a higher murder
rate than any other region. Yet, execu-
tions taking place in that region con-
stituted almost 90 percent of execu-
tions in the nation as a whole. These
and countless other data continue to
call into question the argument that
the death penalty is a deterrent to
murder.

In fact, according to a 1995 Hart Re-
search poll, the majority of our na-
tion’s police chiefs do not believe the
death penalty is a particularly effec-
tive law enforcement tool. When asked
to rank the various factors in reducing
crime, police chiefs rank the death
penalty last. Rather, the police chiefs—
the people who deal with hardened
criminals day in and day out—-cite re-
ducing drug abuse as the primary fac-
tor in reducing crime, along with a bet-
ter economy and jobs, simplifying
court rules, longer prison sentences,
more police officers, and reducing
guns. It looks like most police chiefs
recognize what our European allies and
a few states like Wisconsin have known
all along; the death penalty is not an
effective deterrent.

Let me be clear. I believe murderers
and other violent offenders should be
severely punished. I'm not seeking to
open the prison doors and let mur-
derers come rushing out into our com-
munities. I don’t want to free them.
The question is: should the death pen-
alty be a means of punishment in our
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society? One of the most frequent re-
frains from death penalty supporters is
the claim that the majority of Ameri-
cans support the death penalty. But
Mr. President, an August 2000 Gallup
poll shows that while 67 percent of
Americans support the death penalty,
only 28 percent do so without reserva-
tions. In contrast, 37 percent support
the death penalty with reservations
and 26 percent of Americans do not
support the death penalty at all.

Furthermore, surveys show that
when sentencing alternatives are of-
fered, support for the death penalty
drops to below 50 percent. And a plu-
rality of Americans prefer life without
parole plus restitution for the victim’s
family to the death penalty. According
to a 1993 national poll, 44 percent of
Americans supported the alternative of
life without parole plus restitution.
Only 41 percent preferred the death
penalty and 15 percent were unsure.
This is remarkable. Sure, if you ask
Americans the simple, isolated ques-
tion of whether they support the death
penalty, a majority of Americans will
agree. But if you ask them whether
they support the death penalty or a re-
alistic, practical alternative sentence
like life without parole plus restitu-
tion, support for the death penalty
falls dramatically to below 50 percent.
More Americans support the alter-
native sentence than the death pen-
alty.

The fact that our society relies on
killing as punishment is disturbing
enough. Even more disturbing, how-
ever, is the fact that the States’ and
federal use of the death penalty is
often not consistent with principles of
due process, fairness and justice. These
principles are the foundation of our
criminal justice system and, in a
broader sense, the stability of our na-
tion. It is clearer than ever before that
we have put innocent people on death
row. In addition, statistics show that
those States that have the death pen-
alty are more likely to put people to
death for killing white victims than for
killing black victims.

Are we certain that innocent persons
are not being executed? Obviously not.
Are we certain that racial bias is not
infecting the criminal justice system
and the administration of the death
penalty? I doubt it.

It simply cannot be disputed that we
are sending innocent people to death.
Since the modern death penalty was re-
instated in the 1970s, we have released
93 men and women in 22 states from
death row. Why? Because they were in-
nocent. Ninety-three men and women
sitting on death row, awaiting a firing
squad, lethal injection or electrocu-
tion, but later found innocent. That’s
one death row inmate found innocent
for every seven executed. One in seven!
That’s a pretty poor performance for
American justice. A wrongful convic-
tion means that the real killer may
have gotten away. What an injustice
that the victims’ loved ones cannot
rest because the Kkiller is still not
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caught. What an injustice that an inno-
cent man or woman has to spend even
one day in jail. What a staggering in-
justice that innocent people are sen-
tenced to death for crimes they did not
commit. What a disgrace when we
carry out those sentences, actually
taking the lives of innocent people in
the name of justice.

I call my colleagues’ attention to the
recent example of an Illinois death row
inmate, Anthony Porter, who was freed
in 1999 after 16 years of his life were
wasted awaiting execution for a crime
he did not commit. Mr. Porter came
within two days of execution when his
life was spared only because of ques-
tions regarding his mental com-
petency. Mr. Porter owes his freedom,
as some previous Illinois death row in-
mates do, to investigation by North-
western University journalism stu-
dents. They persuaded the true killer
to confess on videotape. A statement
by the true killer’s estranged wife that
Chicago police pressured her into testi-
fying against Porter further represents
the level of unreliability and failures
in the administration of the death pen-
alty surrounding this case. College stu-
dents were able to successfully spare
the lives of innocent men. Men were
freed from death row not because of
technicalities, but because they were
truly innocent. Mr. President, it is
clear that our criminal justice system
is sometimes far from just and some-
times just plain wrong.

One is left with the inescapable con-
clusion that even if it is not absolutely
certain, it is very possible that inno-
cent people have been executed. Why?
We can all agree that it is profoundly
wrong to convict and condemn inno-
cent people to death. But sadly, that’s
what’s happening. With the greater ac-
curacy and sophistication of DNA test-
ing available today compared to even a
couple of years ago, states like Illinois
are finding that people sitting on death
row did not commit the crimes to
which earlier, less accurate DNA tests
appeared to link them. This DNA tech-
nology should be further reviewed and
compared to other tests. We should
make sure that the most sophisticated,
modern DNA tests are made available
to those on death row.

Some argue that the discovery of the
innocence of a death row inmate proves
that the system works. This is absurd.
How can you say the criminal justice
system works when a group of stu-
dents—not lawyers or investigators but
students with no special powers, who
were very much outside the system—
discover that a man about to be exe-
cuted was, in fact, innocent? A recent
NBC News/Wall Street Journal Poll
shows that 63 percent of Americans
favor suspending capital punishment
until fairness questions can be ade-
quately studied. Americans recognize
the failures of our justice system and
are demanding answers.

A primary reason why our justice
system has sometimes been less than
just is a series of U.S. Supreme Court
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decisions that seem to fail to grasp the
significance and responsibility of their
task when a human life is at stake. The
Supreme Court has been narrowly fo-
cused on procedural technicalities, ig-
noring the fact that the death penalty
is a unique punishment that cannot be
undone to correct mistakes. In Jones v.
United States, which involved an in-
mate on death row in Texas and the in-
terpretation of the 1994 Federal Death
Penalty Act, the judge refused to tell
the jury that if they deadlocked on the
sentence, the law required the judge to
impose a sentence of life without possi-
bility of parole. As a result, some ju-
rors were under the grave misunder-
standing that lack of unanimity would
mean the judge could give a sentence
where the defendant might one day go
free. The jurors therefore returned a
sentence of death. The Supreme Court
upheld the lower court’s imposition of
the death penalty. And one more per-
son will lose a life, when a simple cor-
rection of a misunderstanding could
have resulted in a severe, yet morally
correct, sentence of life without parole.

As legal scholar Ronald Dworkin re-
cently observed, ‘“[tJhe Supreme Court
has become impatient, and super due
process has turned into due process-
lite. Its impatience is understandable,
but is also unacceptable.”” Mr. Presi-
dent, America’s impatience with the
protracted appeals of death row in-
mates is understandable. But this im-
patience is unacceptable. The ruse to
judgment is unacceptable. And the
rush to execute men, women and chil-
dren who might well be innocent is
horrifying.

The discovery of the innocence of
death row inmates and misguided Su-
preme Court decisions disallowing po-
tentially dispositive and/or excul-
patory evidence, however, aren’t the
only reasons we need to abolish the
death penalty. Another reason we need
to abolish the death penalty is the con-
tinuing evidence of racial bias in our
criminal justice system. Our nation is
facing a crucial test. A test of moral
and political will. We have come a long
way through this nation’s history, and
especially in this century, to dismantle
state-sponsored and societal racism.
Brown v. Board of Education, ensuring
the right to equal educational opportu-
nities for whites and blacks, was de-
cided almost half a century ago. Unfor-
tunately, however, we are still living
with vestiges of institutional racism.
In some cases, racism can be found at
every stage of a capital trial—in the se-
lection of jurors, during the presen-
tation of evidence, when the prosecutor
contrasts the race of the victim and de-
fendant to appeal to the prejudice of
the jury, and sometimes during jury
deliberations.

After the 1976 Supreme Court Gregg
decision upholding the use of the death
penalty, the death penalty was first en-
acted as a sentence at the federal level
with passage of the Drug Kingpin Stat-
ute in 1988. Since that time, numerous
additional Federal crimes have become
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death penalty-eligible, bringing the
total to about 60 federal crimes today.
At the federal level, 20 people currently
sit on death row. Another seven men
sit on the military’s death row. Of
those 2 defendants on the federal gov-
ernment’s death row, 14 are black and
only 4 are white. One defendant is His-
panic and another Asian. That means
16 of the 20 people on federal death row
are members of a racial or ethnic mi-
nority. That’s 80 percent. And the num-
bers are worse on the military’s death
row. Six of the seven, or 86 percent, on
military death row are minorities.

Some of my colleagues may remem-
ber the debates of the late 1980’s and
early 1990’s, when Congress considered
the Racial Justice Act and other at-
tempts to eradicate racial bias in the
administration of capital punishment.
A noted study evaluating the role of
race in death penalty cases was fre-
quently discussed. This was the study
by David Baldus, a professor at the
University of Iowa College of Law. The
Baldus study found that defendants
who kill white victims are more than
four times more likely to be sent to
death row than defendants who Kkill
black victims. An argument against
the Baldus study was made by some op-
ponents of the Racial Justice Act.
They argued that we just needed to
““level up” the playing field. In other
words, send all the defendants who
killed black victims to death row, too.
They argued that legislative remedies
were not needed, just tell prosecutors
and judges to go after perpetrators of
black homicide as strong as against
perpetrators of white homicide. I be-
lieve such arguments displayed a
shocking insensitivity to racial bias in
our criminal justice system.

Problems with bias and arbitrariness
have not escaped the federal death pen-
alty system. In September 2000, the De-
partment of Justice released a report
on the federal death penalty system.
That report that whether one will live
or die in the federal system appears to
be related to the color of one’s skin or
the federal district in which the pros-
ecution takes place. I think we can all
agree that the report is deeply dis-
turbing. There is a glaring lack of uni-
formity in the application of the fed-
eral death penalty. Why do these dis-
parities exist? How can they be ad-
dressed? The Justice Department re-
port doesn’t have answers to these and
other questions. I am pleased that At-
torney General Janet Reno initiated
additional, internal reviews, and it is
my fervent hope that the next Attor-
ney General will follow through on this
important further study and analysis.

One thing is clear: no matter how
hard we try, we cannot overcome the
inevitable fallibility of being human.
That fallibility means that we will be
unable to apply the death penalty in a
fair and just manner. The risk that we
will condemn innocent people to death
will always lurk. Mr. President, let’s
restore some certainty, fairness, and
justice to our criminal justice system.
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Let’s have the courage to recognize
human fallibility.

The American Bar Association has
also raised fairness and due process
concerns. In 1997, the American Bar As-
sociation became the first organization
to call for a moratorium on the death
penalty. Several states are finally be-
ginning to recognize the great injustice
when the ultimate punishment is car-
ried out in a biased and unfair way. In
January 2000, Governor George Ryan
became the first chief executive to
place a moratorium on executions.
Moratorium bills have been considered
by the legislatures of at least ten
states over the last two years.

I am glad to see that some states are
finally taking steps to correct the
practice of legalized killing that was
again unleashed by the Supreme
Court’s Gregg decision in 1976. The first
post-Gregg execution took place in 1977
in Utah, when Gary Gilmore did not
challenge and instead aggressively
sought his execution by a firing squad.
The first post-Gregg involuntary exe-
cution took place on May 25, 1979. I viv-
idly remember that day. I had just fin-
ished my last law school exam that
morning. Later that day, I recall turn-
ing on the television and watching the
news report that Florida had just exe-
cuted John Spenkelink. I was overcome
with a sickening feeling. Here I was,
fresh out of law school and firm in my
belief that our legal system was ad-
vancing through the latter quarter of
the twentieth century. Instead, to my
great dismay, I was witnessing a
throwback to the electric chair, the
gallows, and the routine executions of
our Nation’s earlier history.

I haven’t forgotten that experience
or what I thought and felt on that day.
At the beginning of 2001, at the end of
a remarkable century and millennium
of progress and at the beginning of a
new century and millennium with
hopes for even greater progress, I can-
not help but believe that our progress
has been tarnished by our Nation’s not
only continuing, but increasing use of
the death penalty. As of today, the
United States has executed 690 people
since the reinstatement of the death
penalty in 1976. This is astounding and
it is embarrassing. We are a Nation
that prides itself on the fundamental
principles of justice, liberty, equality
and due process. We are a Nation that
scrutinizes the human rights records of
other nations. We are one of the first
nations to speak out against torture
and killings by foreign governments. It
is time for us to look in the mirror.

Two former Supreme Court justices
did just that. Justice Harry Blackmun
penned the following eloquent dissent
in 1994:

From this day forward, I no longer shall
tinker with the machinery of death. For
more than 20 years I have endeavored—in-
deed, I have struggled—along with a major-
ity of this Court, to develop procedural and
substantive rules that would lend more than
the mere appearance of fairness to the death
penalty endeavor. Rather than continue to
coddle the Court’s delusion that the desired
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level of fairness has been achieved and the
need for regulation eviscerated, I feel mor-
ally and intellectually obligated simply to
concede that the death penalty experiment
has failed. It is virtually self-evident to me
now that no combination of procedural rules
or substantive regulations ever can save the
death penalty from its inherent constitu-
tional deficiencies. The basic question—does
the system accurately and consistently de-
termine which defendants ‘‘deserve’ to
die?—cannot be answered in the affirma-
tive. . . . The problem is that the inevi-
tability of factual, legal, and moral error
gives us a system that we know must wrong-
ly kill some defendants, a system that fails
to deliver the fair, consistent, and reliable
sentences of death required by the Constitu-
tion.

Justice Lewis Powell also had a simi-
lar change of mind. Justice Powell dis-
sented from the Furman decision in
1972, which struck down the death pen-
alty as a form of cruel and unusual
punishment. He also wrote the decision
in McCleskey v. Kemp in 1987, which
denied a challenge to the death penalty
on the grounds that it was applied in a
discriminatory manner against African
Americans. In 1991, however, Justice
Powell told his biographer that he had
decided that capital punishment should
be abolished.

After sitting on our Nation’s highest
court for over 20 years, Justices Black-
mun and Powell came to understand
the randomness and unfairness of the
death penalty. Mr. President, it is time
for our Nation to follow the lead of
these two distinguished jurists and re-
visit its support for this form of pun-
ishment.

At the beginning of 2001, as we enter
a new millennium, our society is still
far from fully just. The continued use
of the death demenas us. The penalty is
at odds with our best traditions. It is
wrong and it is immoral. The adage
“two wrongs do not make a right,”
could not be more appropriate here.
Our Nation has long ago done away
with other barbaric punishments like
whipping and cutting off the ears of
suspected criminals. Just as our nation
did away with these punishments as
contrary to our humanity and ideals, it
is time to abolish the death penalty as
we enter the next century. And it’s not
just a matter of morality. The contin-
ued viability of our justice system as a
truly just system requires that we do
so. And in the world’s eyes, the ability
of our nation to say truthfully that we
are the leader and defender of freedom,
liberty and equality demands that we
do so.

I close with the following remarks
from Aundre Herron, an attorney who
was recently honored in California for
her outstanding service in defense of
those charged with capital crimes:

. [TlThe death penalty is America’s
dark underbelly—the worst of America—the
part we seek desperately to hide from public
view. . . . It is here—in the worst of Amer-
ica—that the death penalty finds its truest
and most sinister meaning—the death pen-
alty is where all the contradictions con-
verge. It is this country’s way of destroying
the evidence of its failures, its hypocrisy, its
shame. It is the last relic of America’s worst
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legacies—slavery, segregation, lynching, rac-
ism, classism and violence.

Abolishing the death penalty will not
be an easy task. It will take patience,
persistence and courage. As we head to
a new millennium, let us leave this ar-
chaic practice behind.

I ask my colleagues to join me in
taking the first step in abolishing the
death penalty in our great nation. I
also call on each state that authorizes
the use of the death penalty to cease
this practice. Let us step away from
the culture of violence and restore fair-
ness and integrity to our criminal jus-
tice system.

I ask that the text of the bill be
printed in the RECORD following my re-
marks.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 191

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal
Death Penalty Abolition Act of 2001”.

SEC. 2. REPEAL OF FEDERAL LAWS PROVIDING
FOR THE DEATH PENALTY.

(a) HOMICIDE-RELATED OFFENSES.—

(1) MURDER RELATED TO THE SMUGGLING OF
ALIENS.—Section 274(a)(1)(B)(iv) of the Immi-
gration and Nationality Act (8 U.S.C.
1324(a)(1)(B)(iv)) is amended by striking
“punished by death or”.

(2) DESTRUCTION OF AIRCRAFT, MOTOR VEHI-
CLES, OR RELATED FACILITIES RESULTING IN
DEATH.—Section 34 of title 18, United States
Code, is amended by striking ‘“‘to the death
penalty or’’.

(3) MURDER COMMITTED DURING A DRUG-RE-
LATED DRIVE-BY SHOOTING.—Section
36(b)(2)(A) of title 18, United States Code, is
amended by striking ‘‘death or’’.

(4) MURDER COMMITTED AT AN AIRPORT
SERVING INTERNATIONAL CIVIL AVIATION.—Sec-
tion 37(a) of title 18, United States Code, is
amended, in the matter following paragraph
(2), by striking ‘‘punished by death or’’.

(6) CIVIL RIGHTS OFFENSES RESULTING IN
DEATH.—Chapter 13 of title 18, United States
Code, is amended—

(A) in section 241, by striking ‘¢, or may be
sentenced to death’’;

(B) in section 242, by striking ‘‘, or may be
sentenced to death’’;

(C) in section 245(b), by striking ‘¢, or may
be sentenced to death’; and

(D) in section 247(d)(1), by striking ‘¢, or
may be sentenced to death’.

(6) MURDER OF A MEMBER OF CONGRESS, AN
IMPORTANT EXECUTIVE OFFICIAL, OR A SU-
PREME COURT JUSTICE.—Section 351 of title
18, United States Code, is amended—

(A) in subsection (b)(2), by striking ‘‘death
or’’; and

(B) in subsection (d)(2), by striking ‘‘death
or”.

(7) DEATH RESULTING FROM OFFENSES IN-
VOLVING TRANSPORTATION OF EXPLOSIVES, DE-
STRUCTION OF GOVERNMENT PROPERTY, OR DE-
STRUCTION OF PROPERTY RELATED TO FOREIGN
OR INTERSTATE COMMERCE.—Section 844 of
title 18, United States Code, is amended—

(A) in subsection (d), by striking ‘‘or to the
death penalty’’;

(B) in subsection (f)(3), by striking ‘‘sub-
ject to the death penalty, or’’;

(C) in subsection (i), by striking ‘“‘or to the
death penalty’’; and

(D) in subsection (n), by striking ‘‘(other
than the penalty of death)’’.

CONGRESSIONAL RECORD — SENATE

(8) MURDER COMMITTED BY USE OF A FIRE-
ARM DURING COMMISSION OF A CRIME OF VIO-
LENCE OR A DRUG TRAFFICKING CRIME.—Sec-
tion 924(j)(1) of title 18, United States Code,
is amended by striking ‘‘by death or’’.

(9) GENOCIDE.—Section 1091(b)(1) of title 18,
United States Code, is amended by striking
“‘death or”.

(10) FIRST DEGREE MURDER.—Section 1111(b)
of title 18, United States Code, is amended by
striking ‘‘by death or’’.

(11) MURDER BY A FEDERAL PRISONER.—Sec-
tion 1118 of title 18, United States Code, is
amended—

(A) in subsection (a), by striking ‘‘by death
or’’; and

(B) in subsection (b), in the third undesig-
nated paragraph—

(i) by inserting ‘‘or’’ before ‘‘an indetermi-
nate’’; and

(ii) by striking *,
tence of death’.

(12) MURDER OF A STATE OR LOCAL LAW EN-
FORCEMENT OFFICIAL OR OTHER PERSON AIDING
IN A FEDERAL INVESTIGATION; MURDER OF A
STATE CORRECTIONAL OFFICER.—Section 1121
of title 18, United States Code, is amended—

(A) in subsection (a), by striking ‘‘by sen-
tence of death or’’; and

(B) in subsection (b)(1), by striking ‘‘or
death’.

(13) MURDER DURING A KIDNAPING.—Section
1201(a) of title 18, United States Code, is
amended by striking ‘‘death or’’.

(14) MURDER DURING A HOSTAGE-TAKING.—
Section 1203(a) of title 18, United States
Code, is amended by striking ‘‘death or’’.

(15) MURDER WITH THE INTENT OF PRE-
VENTING TESTIMONY BY A WITNESS, VICTIM, OR
INFORMANT.—Section 1512(a)(2)(A) of title 18,
United States Code, is amended by striking
‘‘the death penalty or’’.

(16) MAILING OF INJURIOUS ARTICLES WITH
INTENT TO KILL OR RESULTING IN DEATH.—Sec-
tion 1716(i) of title 18, United States Code, is
amended by striking ‘‘to the death penalty
or’.

(17) ASSASSINATION OR KIDNAPING RESULT-
ING IN THE DEATH OF THE PRESIDENT OR VICE
PRESIDENT.—Section 1751 of title 18, United
States Code, is amended—

(A) in subsection (b)(2), by striking ‘‘death
or’’; and
(B) in subsection (d)(2), by striking ‘‘death
or’.

(18) MURDER FOR HIRE.—Section 1958(a) of
title 18, United States Code, is amended by
striking ‘‘death or’’.

(19) MURDER INVOLVED IN A RACKETEERING
OFFENSE.—Section 1959(a)(1) of title 18,
United States Code, is amended by striking
“death or”.

(20) WILLFUL WRECKING OF A TRAIN RESULT-
ING IN DEATH.—Section 1992(b) of title 18,
United States Code, is amended by striking
‘‘to the death penalty or’.

(21) BANK ROBBERY-RELATED MURDER OR
KIDNAPING.—Section 2113(e) of title 18, United
States Code, is amended by striking ‘‘death
or’.

(22) MURDER RELATED TO A CARJACKING.—
Section 2119(3) of title 18, United States
Code, is amended by striking ‘‘, or sentenced
to death’.

(23) MURDER RELATED TO AGGRAVATED CHILD
SEXUAL ABUSE.—Section 2241(c) of title 18,
United States Code, is amended by striking
‘“‘unless the death penalty is imposed,”’.

(24) MURDER RELATED TO SEXUAL ABUSE.—
Section 2245 of title 18, United States Code,
is amended by striking ‘‘punished by death
or’.

(25) MURDER RELATED TO SEXUAL EXPLOI-
TATION OF CHILDREN.—Section 2251(d) of title
18, United States Code, is amended by strik-
ing ‘“‘punished by death or”.

(26) MURDER COMMITTED DURING AN OFFENSE
AGAINST MARITIME NAVIGATION.—Section

or an unexecuted sen-
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2280(a)(1) of title 18, United States Code, is
amended by striking ‘‘punished by death or’.

(27) MURDER COMMITTED DURING AN OFFENSE
AGAINST A MARITIME FIXED PLATFORM.—Sec-
tion 2281(a)(1) of title 18, United States Code,
is amended by striking ‘‘punished by death
or”.

(28) TERRORIST MURDER OF A UNITED STATES
NATIONAL IN ANOTHER COUNTRY.—Section
2332(a)(1) of title 18, United States Code, is
amended by striking ‘‘death or”’.

(29) MURDER BY THE USE OF A WEAPON OF
MASS DESTRUCTION.—Section 2332a of title 18,
United States Code, is amended—

(A) in subsection (a), by striking ‘“‘punished
by death or’’; and

(B) in subsection (b),
death, or”.

(30) MURDER BY ACT OF TERRORISM TRAN-
SCENDING NATIONAL BOUNDARIES.—Section
2332b(c)(1)(A) of title 18, United States Code,
is amended by striking ‘‘by death, or’’.

(31) MURDER INVOLVING TORTURE.—Section
2340A(a) of title 18, United States Code, is
amended by striking ‘‘punished by death or’’.

(32) MURDER RELATED TO A CONTINUING
CRIMINAL ENTERPRISE OR RELATED MURDER OF
A FEDERAL, STATE, OR LOCAL LAW ENFORCE-
MENT OFFICER.—Section 408 of the Controlled
Substances Act (21 U.S.C. 848) is amended—

(A) in each of subparagraphs (A) and (B) of
subsection (e)(1), by striking ‘‘, or may be
sentenced to death’’;

(B) by striking subsections (g) and (h) and
inserting the following:

‘(g) [Reserved.]

““‘(h) [Reserved.]”’;

(C) in subsection (j), by striking ‘‘ and as
to appropriateness in that case of imposing a
sentence of death’’;

(D) in subsection (k), by striking ‘¢, other
than death,” and all that follows before the
period at the end and inserting ‘‘authorized
by law’’; and

(E) by striking subsections (1) and (m) and
inserting the following:

‘(1) [Reserved.]

““(m) [Reserved.]”.

(33) DEATH RESULTING FROM AIRCRAFT HI-
JACKING.—Section 46502 of title 49, United
States Code, is amended—

(A) in subsection (a)(2), by striking ‘‘put to
death or’’; and

(B) in subsection (b)(1)(B), by striking ‘‘put
to death or’’.

(b) NON-HOMICIDE RELATED OFFENSES.—

(1) ESPIONAGE.—Section 794(a) of title 18,
United States Code, is amended by striking
‘“punished by death or’’ and all that follows
before the period and inserting ‘‘imprisoned
for any term of years or for life’’.

(2) TREASON.—Section 2381 of title 18,
United States Code, is amended by striking
‘‘shall suffer death, or”’.

(c) REPEAL OF CRIMINAL PROCEDURES RE-
LATING TO IMPOSITION OF DEATH SENTENCE.—

(1) IN GENERAL.—Chapter 228 of title 18,
United States Code, is repealed.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part II of
title 18, United States Code, is amended by
striking the item relating to chapter 228.

SEC. 3. PROHIBITION ON IMPOSITION OF DEATH
SENTENCE.

(a) IN GENERAL.—Notwithstanding any
other provision of law, no person may be sen-
tenced to death or put to death on or after
the date of enactment of this Act for any
violation of Federal law .

(b) PERSONS SENTENCED BEFORE DATE OF
ENACTMENT.—Notwithstanding any other
provision of law, any person sentenced to
death before the date of enactment of this
Act for any violation of Federal law shall
serve a sentence of life imprisonment with-
out the possibility of parole.

By Mr. FEINGOLD (for himself
and Mr. LEAHY):

by striking ‘‘by
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S. 192, A bill to amend title 9, United
States Code, with respect to consumer
credit transactions; to the Committee
on the Judiciary.

Mr. FEINGOLD. Mr. President, I rise
today to introduce the Consumer Cred-
it Fair Dispute Resolution Act of 2001,
a bill that will protect and preserve
American consumers’ right to take
their disputes with creditors to court. I
first introduced this legislation last
year, both as a bill and as an amend-
ment to the bankruptcy reform bill. I
am pleased that my distinguished col-
league from Vermont, the ranking
member of the Judiciary Committee,
Senator LEAHY, has joined me again as
an original cosponsor of this important
legislation.

Credit card companies and consumer
credit lenders are increasingly requir-
ing their customers to use binding ar-
bitration when a dispute arises. Con-
sumers are barred by contract from
taking a dispute to court, even small
claims court. While arbitration can be
an efficient tool to settle claims, it is
credible and effective only when con-
sumers enter into it knowingly, intel-
ligently and voluntarily. Unfortu-
nately, that’s not happening in the
credit card and consumer credit lend-
ing arenas.

One of the most fundamental prin-
ciples of our justice system is the con-
stitutional right to take a dispute to
court. Indeed, all Americans have the
right in civil and criminal cases to a
trial by jury. The right to a jury trial
in civil cases in Federal court is con-
tained in the Seventh Amendment to
the Constitution. Many States provide
a similar right to a jury trial in civil
matters filed in state court.

Some argue that Americans are over-
using the courts. Court dockets across
the country are congested with civil
cases. In part as a response to these
concerns, various ways to resolve dis-
putes, short of going to court, have
been developed. Alternatives to court
litigation are collectively known as al-
ternative dispute resolution, or ADR.
ADR includes mediation and arbitra-
tion. Mediation and arbitration are
often efficient ways to resolve disputes
because the parties can have their case
heard well before they would have re-
ceived a trial date in court.

Arbitration, like a court proceeding,
involves a third party—an arbitrator or
arbitration panel. The arbitrator issues
a decision after reviewing the argu-
ments by all parties. Arbitration uses
rules of evidence and procedure, al-
though it may use rules that are sim-
pler or more flexible than the evi-
dentiary and procedural rules that the
parties would follow in a court pro-
ceeding.

Arbitration can be either binding or
non-binding. Non-binding arbitration
means that the decision issued by the
arbitrator or arbitration panel takes
effect only if the parties agree to it
after they know what the decision is.
In binding arbitration, parties agree in
advance to accept and abide by the de-
cision, whatever it is.
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Some contracts contain clauses that
require arbitration to be used to re-
solve disputes that arise after the con-
tract is signed. This is called ‘‘manda-
tory arbitration.” This means that if
there is a dispute, the complaining
party cannot file suit in court and in-
stead is required to pursue arbitration.
“Mandatory, binding arbitration”
therefore means that under the con-
tract, the parties must use arbitration
to resolve a future disagreement and
the decision of the arbitrator or arbi-
tration panel is final. The parties have
no ability to seek relief in court or
through mediation. In fact, if they are
not satisfied with the arbitration out-
come, they are probably stuck with the
decision.

Under mandatory, binding arbitra-
tion, even if a party believes that the
arbitrator did not consider all the facts
or follow the law, the party cannot file
a suit in court. The only basis for chal-
lenging a binding arbitration decision
is fairly narrow: if there is reason to
believe that the arbitrator committed
actual fraud, or was partial, corrupt or
guilty of misconduct, or exceeded his
or her powers. In contrast, if a dispute
is resolved by a court, the parties can
have broader grounds upon which to
pursue an appeal of the lower court’s
decision.

Because mandatory, binding arbitra-
tion is so conclusive, it is a credible
means of dispute resolution only when
all parties understand the full rami-
fications of agreeing to it. But that’s
not what’s happening in a variety of
contexts—from motor vehicle franchise
agreements, to employment agree-
ments, to credit card agreements. I'm
proud to have sponsored legislation ad-
dressing employment agreements and
motor vehicle franchise agreements.
Many of my colleagues have joined as
cosponsor of one or both bills. And just
last spring, my distinguished colleague
from Iowa, Senator GRASSLEY, chaired
a hearing in the Judiciary Sub-
committee on Administrative Over-
sight and the Courts on contractual
mandatory, binding arbitration. That
hearing included a discussion of man-
datory arbitration in the consumer
credit agreement context.

There is a growing, menacing trend
of credit card companies and consumer
credit lenders inserting mandatory,
binding arbitration clauses in agree-
ments with consumers. Companies like
First USA Bank, American Express,
and Green Tree Discount Company uni-
laterally insert mandatory, binding ar-
bitration clauses in their agreements
with consumers, often without the con-
sumer’s knowledge or consent.

The most common way credit card
companies have done this is through
the use of a ‘‘bill stuffer.”” Bill stuffers
are the advertisements and other mate-
rials that credit card companies insert
into envelopes with the customers’
monthly statements. Some credit card
issuers like American Express have
placed mandatory arbitration clauses
in bill stuffers. The arbitration provi-
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sion is usually buried in fine print in a
mailing that includes a bill and various
advertising materials. It is often de-
scribed in a lengthy legal document
that most consumers probably don’t
even skim, much less read carefully.

American Express’s mandatory arbi-
tration provision took effect on June 1,
1999. So, if you’re an American Express
cardholder and you have a dispute with
American Express, as of June 1999, you
can’t take your claim to court, even
small claims court. You are bound to
use arbitration, and you are bound to
the final arbitration decision. In this
case, you are also bound to use an arbi-
tration organization selected by Amer-
ican Express, the National Arbitration
Forum.

American Express is not the only
credit card company imposing manda-
tory arbitration on its customers. First
USA Bank, the largest issuer of Visa
cards, with 58 million customers, has
been doing the same thing since 1997.
First USA also alerted its cardholders
with a bill stuffer, containing a con-
densed set of terms and conditions in
fine print. The cardholder, by virtue of
continuing to use the First USA card,
gave up the right to go to court, even
small claims court, to resolve a dis-
pute.

This growing practice extends beyond
credit cards into the consumer loan in-
dustry. Consumer credit lenders like
Green Tree Consumer Discount Com-
pany are inserting mandatory, binding
arbitration clauses in their loan agree-
ments. The problem is that these loan
agreements are usually adhesion con-
tracts, which means that consumers
must either sign the agreement as is,
or forego a loan. In other words, con-
sumers lack the bargaining power to
have the clause removed.

More importantly, when signing on
the dotted line of the loan agreement,
consumers may not even understand
what mandatory arbitration means. In
all likelihood, they do not understand
that they have just signed away a right
to go to court to resolve a dispute with
the lender. It might be argued that if
consumers are not pleased with being
subjected to a mandatory arbitration
clause, they can cancel their credit
card, or not execute on their loan
agreement, and take their business
elsewhere. Unfortunately, that’s easier
said than done. As I mentioned, First
USA Bank, the nation’s largest Visa
card issuer, is part of this questionable
practice. In fact, the practice is becom-
ing so pervasive that consumers may
soon no longer have an alternative, un-
less they forego use of a credit card or
a consumer loan entirely. Consumers
should not be forced to make that
choice.

Companies like First USA, American
Express and Green Tree argue that
they rely on mandatory arbitration to
resolve disputes faster and cheaper
than in court litigation. The claim
may be resolved faster but is it really
cheaper? Is it as fair as a court of law?
I don’t think so. Arbitration organiza-
tions often charge exorbitant fees to
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the consumer who brings a dispute.
These costs can be much higher than
bringing the matter to small claims
court and paying a court filing fee. Or,
the fees could very well be greater than
the consumer’s claim. So as a result, a
consumer’s claim is not necessarily re-
solved more efficiently with arbitra-
tion. It is resolved either at greater
cost to the consumer or not at all, if
the consumer cannot afford the costs,
or the costs outweigh the amount in
dispute.

In December 2000, in Green Tree Fi-
nancial Corp. Alabama et. al. v. Ran-
dolph, the U.S. Supreme Court found
that an arbitration clause that is silent
as to the costs and fees of arbitration
is enforceable. It, however, left unan-
swered the question of whether large
arbitration costs, which effectively
preclude a litigant from vindicating
federal statutory rights in the arbitral
forum, render the arbitration clause
unenforceable.

Another significant problem with
mandatory, binding arbitration is that
the lender gets to decide in advance
who the arbitrator will be. In the case
of American Express and First USA,
they have chosen the National Arbitra-
tion Forum. All credit card disputes
with consumers involving American
Express or First USA are handled by
that entity. There would seem to be a
significant danger that this would re-
sult in an advantage for the lenders
who are ‘‘repeat players.” After all, if
the National Arbitration Forum devel-
ops a pattern of reaching decisions that
favor cardholders, American Express or
First USA may very well decide to
take their arbitration business else-
where. A system where the arbitrator
has a financial interest in reaching an
outcome that favors the credit card
company is not a fair alternative dis-
pute resolution system.

At least one state court has found
that mandatory arbitration provisions
in credit card bill stuffers are unen-
forceable. A suit filed in California
state court arose out of a mandatory
arbitration provision announced in
mailings by Bank of America to its
credit card and deposit account hold-
ers. In 1998, the California Court of Ap-
peals ruled that the mandatory arbi-
tration clauses unilaterally imposed on
the Bank’s customers were invalid and
unenforceable. The California Supreme
Court refused to review the decision of
the lower court. As a result, credit card
companies in California cannot invoke
mandatory arbitration in their dis-
putes with customers. In fact, the
American Express bill stuffer notes
that the mandatory, binding arbitra-
tion provision will not apply to Cali-
fornia residents until further notice
from the company. The California ap-
pellate court decision was wise and
well-reasoned, but consumers in other
states cannot be sure that all courts
will reach the same conclusion.

My bill extends the wisdom of the
California appellate decision to every
credit cardholder and consumer loan
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borrower. It amends the Federal Arbi-
tration Act to invalidate mandatory,
binding arbitration provisions in con-
sumer credit agreements. Now, let me
be clear. I believe that arbitration can
be a fair and efficient way to settle dis-
putes. I agree we ought to encourage
alternative dispute resolution. But I
also believe that arbitration is a fair
way to settle disputes between con-
sumers and lenders only when it is en-
tered into knowingly and voluntarily
by both parties to the dispute after the
dispute has arisen. Pre-dispute agree-
ments to take disputes to arbitration
cannot be voluntary and knowing in
the consumer lending context because
the bargaining power of the parties is
so unequal. My bill does not prohibit
arbitration of consumer credit trans-
actions. It merely prohibits manda-
tory, binding arbitration provisions in
consumer credit agreements.

Credit card companies and consumer
credit lenders are increasingly slam-
ming the courthouse doors shut on con-
sumers, often unbeknownst to them.
This is grossly unjust. We need to re-
store fairness to the resolution of con-
sumer credit disputes. I urge my col-
leagues to support the Consumer Credit
Fair Dispute Resolution Act.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD following my statement.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 192

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Consumer
Credit Fair Dispute Resolution Act of 2001°°.
SEC. 2. CONSUMER CREDIT TRANSACTIONS.

(a) DEFINITIONS.—Section 1 of title 9,
United States Code, is amended—

(1) in the section heading, by striking
“AND ‘COMMERCE’ DEFINED”’ and inserting
“, ‘COMMERCE’, ‘CONSUMER CREDIT
TRANSACTION’, AND ‘CONSUMER CREDIT
CONTRACT’ DEFINED”’; and

(2) by inserting before the period at the end
the following: *‘; ‘consumer credit trans-
action’, as herein defined, means the right
granted to a natural person to incur debt and
defer its payment, where the credit is in-
tended primarily for personal, family, or
household purposes; and ‘consumer credit
contract’, as herein defined, means any con-
tract between the parties to a consumer
credit transaction.”.

(b) AGREEMENTS TO ARBITRATE.—Section 2
of title 9, United States Code, is amended—

(1) by striking ‘““A written” and inserting
‘‘(a) IN GENERAL.—A written’’; and

(2) by adding at the end the following:

“(b) CONSUMER CREDIT CONTRACTS.—

‘(1) IN GENERAL.—Notwithstanding the pre-
ceding sentence, a written provision in any
consumer credit contract evidencing a trans-
action involving commerce to settle by arbi-
tration a controversy thereafter arising out
of the contract, or the refusal to perform the
whole or any part thereof, shall not be valid
or enforceable.

‘(2) LIMITATION.—Nothing in this section
shall prohibit the enforcement of any writ-
ten agreement to settle by arbitration a con-
troversy arising out of a consumer credit
contract, if such written agreement has been
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entered into by the parties to the consumer
credit contract after the controversy has
arisen.”.

————

ADDITIONAL COSPONSORS

S. 22
At the request of Mr. HAGEL, the
name of the Senator from Arkansas
(Mr. HUTCHINSON) was added as a co-
sponsor of S. 22, a bill to amend the
Federal Election Campaign Act of 1971
to provide meaningful campaign fi-
nance reform through requiring better
reporting, decreasing the role of soft
money, and increasing individual con-
tribution limits, and for other pur-
poses.
S. 27
At the request of Mr. FEINGOLD, the
name of the Senator from Arkansas
(Mrs. LINCOLN) was added as a cospon-
sor of S. 27, a bill to amend the Federal
Election Campaign Act of 1971 to pro-
vide bipartisan campaign reform.
S. 35
At the request of Mr. GRAMM, the
names of the Senator from Colorado
(Mr. ALLARD) and the Senator from
Alaska (Mr. STEVENS) were added as co-
sponsors of S. 35, a bill to provide relief
to America’s working families and to
promote continued economic growth by
returning a portion of the tax surplus
to those who created it.
S. 37
At the request of Mr. LUGAR, the
names of the Senator from Missouri
(Mr. BOND), the Senator from Michigan
(Mr. LEVIN), and the Senator from Illi-
nois (Mr. DURBIN) were added as co-
sponsors of S. 37, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide for a charitable deduction for con-
tributions of food inventory.
S. 39
At the request of Mr. STEVENS, the
name of the Senator from Alaska (Mr.
MURKOWSKI) was added as a cosponsor
of S. 39, a bill to provide a national
medal for public safety officers who act
with extraordinary valor above and be-
yond the call of duty, and for other
purposes.
S. 60
At the request of Mr. BYRD, the
names of the Senator from Kentucky
(Mr. MCcCONNELL), the Senator from
New Mexico (Mr. BINGAMAN), the Sen-
ator from Nevada (Mr. REID), the Sen-
ator from North Dakota (Mr. DORGAN),
and the Senator from Illinois (Mr. DUR-
BIN) were added as cosponsors of S. 60,
a bill to authorize the Department of
Energy programs to develop and imple-
ment an accelerated research and de-
velopment program for advanced clean
coal technologies for use in coal-based
electricity generating facilities and to
amend the Internal Revenue Code of
1986 to provide financial incentives to
encourage the retrofitting, repowering,
or replacement of coal-based electicity
generating facilities to protect the en-
vironment and improve efficiency and
encourage the early commercial appli-
cation of advanced clean coal tech-
nologies, so as to allow coal to help
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