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in important military policies and
practices, and it is much more likely
that such cases would be successful.

One such matter arose during the
Persian Gulf War. At the time, the
military imposed restrictions on Chris-
tian and Jewish observances and the
display of religious symbols for sol-
diers stationed in Saudi Arabia. This
was important so that our troops would
not violate the laws and religious de-
crees of the host nation. There was
some talk of lawsuits against our mili-
tary because of these restrictions. Al-
though this matter arose before
R.F.R.A. was enacted, such a lawsuit is
much more likely to be successful
today.

In short, it is not in the best interest
of our nation and national security for
religious liberty legislation to apply to
our Armed Forces. Decisions about re-
ligious accommodation should be left
to the military, not the courts.

I will continue to monitor this most
serious matter. It is my sincere hope
that the next Administration will rec-
ognize the seriousness of this issue and
support excluding the military from
legislation that creates special reli-
gious rights.

VICTIMS OF GUN VIOLENCE

Mr. DURBIN. Mr. President, it has
been more than a year since the Col-
umbine tragedy, but still this Repub-
lican Congress refuses to act on sen-
sible gun legislation.

Since Columbine, thousands of Amer-
icans have been killed by gunfire. Until
we act, Democrats in the Senate will
read some of the names of those who
lost their lives to gun violence in the
past year, and we will continue to do so
every day that the Senate is in session.

In the name of those who died, we
will continue this fight. Following are
the names of some of the people who
were Kkilled by gunfire one year ago
today.
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Andre P. Bacon, 21, Chicago, IL;

Agron Berisha, 18, Miami, FL;

Mark Douglas, 34, Fort Wayne, IN;

Princeton L. Douglas, 18, Chicago,
IL;

Willie Lassiter, 20, Atlanta, GA,;

Denkyira McElroy, 24, Chicago, IL;

Jerry Ojeda, 23, Houston, TX;

Rodney Prince, 18, Baltimore, MD;

Jarhonda Snow, 4, Miami, FL;

Unidentified Female, San Francisco,
CA.

One of the gun violence victims |
mentioned, 23-year-old Jerry Ojeda
from Houston, was drinking with
friends when they began taking turns
shooting a 9-millimeter pistol into the
air. After firing several shots, Jerry
took the gun and turned it on himself.

We cannot sit back and allow such
senseless gun violence to continue. The
deaths of these people are a reminder
to all of us that we need to enact sen-
sible gun legislation now.

CONGRESSIONAL RECORD — SENATE

BUDGET SCOREKEEPING REPORT

Mr. DOMENICI. Mr. President, |
hereby submit to the Senate the budg-
et scorekeeping report prepared by the
Congressional Budget Office under Sec-
tion 308(b) and in aid of Section 311 of
the Congressional Budget Act of 1974,
as amended. This report meets the re-
quirements for Senate scorekeeping of
Section 5 of S. Con. Res. 32, the First
Concurrent Resolution on the Budget
for 1986.

This report shows the effects of con-
gressional action on the budget
through July 26, 2000. The estimates of
budget authority, outlays, and reve-
nues are consistent with the technical
and economic assumptions of the 2001
Concurrent Resolution on the Budget
(H. Con. Res. 290), which replaced the
2000 Concurrent Resolution on the
Budget (H. Con. Res. 68).

The estimates show that current
level spending is above the budget reso-
lution by $17.5 billion in budget author-
ity and by $20.6 billion in outlays. Cur-
rent level is $28 million below the rev-
enue floor in 2000.

Since my last report, dated June 20,
2000, the Congress has cleared, and the
President has signed, the Military Con-
struction Appropriations Act, fiscal
year 2001 (P.L. 106-246). This action
changed the 2000 current level of budg-
et authority and outlays.

I ask unanimous consent to have a
letter dated July 27, 2000 and its ac-
companying tables printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 27, 2000.
Hon. PETE V. DOMENICI,
Chairman, Committee on the Budget, U.S. Sen-
ate, Washington, DC.

DEAR MR. CHAIRMAN: The enclosed tables
show the effects of Congressional action on
the 2000 budget and are current through July
26, 2000. This report is submitted under sec-
tion 308(b) and in aid of section 311 of the
Congressional Budget Act, as amended.

The estimates of budget authority, out-
lays, and revenues are consistent with the
technical and economic assumptions of H.
Con. Res. 290, the Concurrent Resolution on
the Budget for Fiscal Year 2001, which re-
placed H. Con. Res. 68, the Concurrent Reso-
lution on the Budget for Fiscal Year 2000.

Since my last report, dated June 20, 2000,
the Congress has cleared, and the President
has signed, the Military Construction Appro-
priations Act, FY2001 (Public Law 106-246).
This action changed budget authority and
outlays.

Sincerely,
DAN L. CRIPPEN,
Director.
Enclosures.

TABLE 1.—FISCAL YEAR 2000 SENATE CURRENT LEVEL
REPORT, AS OF JULY 26, 2000

[In billions of dollars]

Current
level
over/
under

resolution

Budget
resolution

Curent
level !

On-budget:
Budget Authority ...

1,467.3 1,484.8 17.5
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TABLE 1.—FISCAL YEAR 2000 SENATE CURRENT LEVEL
REPORT, AS OF JULY 26, 2000—Continued

[In billions of dollars]

Current
Budget Curent (I;?/\éill
il 1

resolution level under
resolution
[0TSR 1,441.1 1,461.7 20.6
R 1,465.5 1,465.5 )
Debt Subject to Limit ... 56283 5,584.5 —1438

0Off-budget:

Social Security Outlays .. 326.5 326.5 0.0
Social Security Revenues 479.6 479.6 0.0

ICurrent level is the estimated revenue and direct spending effects of all
legislation that the Congress has enacted or sent to the President for his
approval. In addition, full-year funding estimates under current law are in-
cluded for entitlement and mandatory programs requiring annual appropria-
tions even if the appropriations have not been made. The current level of
debt subject to limit reflects the latest information from the U.S. Treasury.

2|ess than $50 million.

Source: Congressional Budget Office.

TABLE 2.—SUPPORTING DETAIL FOR THE FISCAL YEAR
2000 SENATE CURRENT LEVEL REPORT FOR ON-BUDG-
ET SPENDING AND REVENUES, AS OF JULY 26, 2000

[In millions of dollars]

Bu?hg;tn;”' Outlays Revenues
Enacted in previous sessions:
Revenues " n.a na 1465480
Permanent
legislation 876,140 836,751 n.a.
Appropriation legislation 869,318 889,756 na.
Offsetting receipts —284,184  —284,184 n.a.
Total, enacted in previous
RN 1,461,274 1,442,323 1,465,480
Enacted this session:
Omnibus Parks Technical Cor-
rections Act of 1999 (P.L.
106=176) oo 7 3 0
Wendell H. Ford Aviation Invest-
ment and Reform Act (P.L
2,805 0 0
2000 (P.L. 106-200) . .. 53 52 -8
Agricultural Risk Protection Act
of 2000 (P.L. 106-224) ........ 5,500 5,500 0
Military Construction Appropria-
tions Act, FY 2001 (P.L.
106-246) ...ovvvvveveveeeeriirirnnns 15,173 13,799 0
Total, enacted this session 223,538 19,354 -8
Entitlements and mandatories: Ad-
justments to appropriated
mandatories to reflect baseline
estimates ... .. —35 0 n.a.
Total Current Le: 1,484,777 1,461,677 1465472
Total Budget Resolution . 1,467,300 1,441,100 1,465,500
Current Level Over Budget Res-
olution ... 17,477 20,577 n.a.
Current Level Under Budget
ReSoIUtion ......cccoecevvevcicicnccces n.a n.a 28
Memorandum: Emergency designa-
tions for bills enacted this ses-
SION eovevvvevvrreresesseesseesnereeeeees 11,163 2,078 0

Source: Congressional Budget Office.
Notes: P.L. = Public Law; n.a. = not applicable.

THE PROJECT ON GOVERNMENT
OVERSIGHT

Mr. BINGAMAN. Mr. President, on
July 24, the chairman of the Com-
mittee on Energy and Natural Re-
sources, brought before the Senate a
report on payments made by the
Project on Government Oversight, a
public interest group commonly called
“POGO,” to two federal employees. Un-
fortunately, the chairman referred to
the report in his remarks as a ‘‘com-
mittee report.” It is not, and | think
we need to set the record straight on
that point.

The rules of the Senate give the Com-
mittee on Energy and Natural Re-
sources, like all our standing commit-
tees, broad authority to ‘“make inves-
tigations into any matter within its ju-
risdiction.”” But the power to make in-
vestigations rests with the Committee
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as a whole. It is not vested
chairman or any one Senator.

In January, at the chairman’s re-
quest, the Comptroller General de-
tailed an employee of the General Ac-
counting Office, Mr. Paul Thompson, to
the committee to conduct a “‘prelimi-
nary inquiry’’ into the payments. In
February, the chairman informed the
committee that the inquiry was under-
way and that he would ‘“‘make rec-
ommendations’ to the committee ‘‘as
soon as we have something tangible.”

The chairman has leapt from ‘“‘pre-
liminary inquiry” to a final report
without any intervening action or con-
sideration by the committee. The com-
mittee never authorized Mr. Thomp-
son’s investigation and it never ap-
proved his report. | first learned about
it after the chairman posted it on the
Internet.

Nor was the report written or ap-
proved by the General Accounting Of-
fice. Although Mr. Thompson is a GAO
employee, he was detailed to the com-
mittee. So far as | can tell, no one at
the General Accounting Office partici-
pated in the investigation or in writing
the report. Mr. Thompson’s activities
were not subject to the professional
standards of conduct that govern GAO
investigations, and his report was not
subject to review and approval by sen-
ior GAO officials.

If the chairman had asked the com-
mittee to approve Mr. Thompson’s re-
port, | would have voted against it. If a
majority of the committee had agreed
to adopt the report as its own, | would
have filed minority views. Since | was
not given that opportunity, | will state
my views for the RECORD.

POGO’s payments to Mr. Berman and
Mr. Speir cannot be understood in iso-
lation. They must be viewed in the
larger context of the ongoing con-
troversy over federal oil and gas royal-
ties.

Qil companies that produce oil on
federal land are, by law, required to
pay royalties to the Federal Govern-
ment based on the value of the oil they
produce from federal leases. Many of
the major oil companies have been ac-
cused of undervaluing and, thus, under-
paying the royalties they owe to the
American people. The alleged under-
payments total many hundreds of mil-
lions of dollars.

A few years ago, POGO and various
private individuals sued the oil compa-
nies under the False Claims Act. The
False Claims Act allows a private cit-
izen to sue anyone who has defrauded
the Government. If successful, the per-
son bringing the suit, known as a ‘“‘re-
lator,” is entitled to a share of the
money recovered by the Government as
a result of the suit.

The essential facts surrounding the
POGO payments are not in dispute.
POGO asked Robert A. Berman, an em-
ployee at the Department of the Inte-
rior, and Robert A. Speir, an employee
at the Department of Energy, to join
its False Claims Act suit. Neither man
agreed. POGO then offered to share any

in the
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money it received from its suit with
the two men and they agreed. In Janu-
ary 1998, they put their agreement in
writing. In August 1998, Mobil Oil Cor-
poration settled the claims against it
by paying the Government and the re-
lators a total of $45 million. In Novem-
ber 1998, POGO got about $1.2 million
from the settlement and it paid Mr.
Berman and Mr. Speir $383,600 apiece
out of its share.

The current dispute centers on why
POGO made those payments. POGO
characterized the payments as
““awards’ for the two men’s ‘“‘decade-
long public-spirited work to expose and
stop the oil companies’ underpayment
of royalties for the production of crude
oil on federal and Indian lands.”
POGO’s opponents believe POGO had
sinister motives.

Mr. Thompson’s report attempts to
substantiate the opponents’ suspicions.
I am troubled by Mr. Thompson’s re-
port for several reasons.

First, 1 am troubled by the very na-
ture of Mr. Thompson’s report. In his
letter of transmittal to Chairman MuR-
KOWsSKI, Mr. Thompson makes very se-
rious charges against POGO; its chair-
man, Mr. Banta; its executive director,
Ms. Brian; and the two federal employ-
ees who received the payments, Mr.
Berman and Mr. Speir. He accuses
POGO of paying the two men ““to influ-
ence the Department [of the Interior]
toward taking actions and adopting
policies’ benefiting both POGO and the
two employees. Without saying so di-
rectly, Mr. Thompson’s report insinu-
ates that POGO and the two employees
may have broken federal criminal laws
against bribery, the payment and ac-
ceptance of gratuities, and the pay-
ment and acceptance of private com-
pensation for government service.

Yet nowhere in his 42-page report
does Mr. Thompson present the evi-
dence necessary to back up his charges.
In place of evidence, he offers only
theories, speculation, suspicions, cir-
cular reasoning, and his personal con-
viction that all assertions of innocence
from Ms. Brian and Messrs. Banta, Ber-
man, and Speir are untrustworthy.

Second, | am troubled by the report’s
lack of a coherent theory of the case.
Mr. Thompson laboriously rebuts the
explanations offered by POGO, but
never meets his own burdens of produc-
tion and persuasion.

Part of his problem may stem from
the fact that the chairman never de-
fined the scope of the inquiry. Mr.
Thompson states that the ‘‘chief con-
cern’ behind the inquiry was ‘“‘whether
the payments represent an improper
influence upon the Department of the
Interior’s development of its new oil
royalty valuation policy,” but his re-
port focuses little attention on this
issue.

Whether the payments improperly in-
fluenced the Department of the Inte-
rior’s oil valuation rule is, of course, a
legitimate concern of the Committee
on Energy and Natural Resources. In
his transmittal letter, Mr. Thompson
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concludes that the rule ‘““may have
been improperly influenced by’ the
payments. Yet his own report fails to
support that conclusion. The report
states that the two men’s involvement
in the rulemaking ‘‘terminated”
around December 1996, before the De-
partment of the Interior published its
proposed rule in January 1997. After
Mr. Berman and Mr. Speir stopped
working on the rule, it was substan-
tially revised over the course of 8 pub-
lic comment periods, 20 public meet-
ings and workshops, the review of
thousands of pages of testimony, and
close congressional oversight. Mr.
Thompson’s assertion that POGO’s
payments may have “‘improperly influ-
enced” the final rule simply is not sup-
ported by the rulemaking record.

The bulk of Mr. Thompson’s report is
devoted to his search for an improper
motive for the payments. | do not be-
lieve that this is an appropriate use of
the committee’s investigative powers.
The matter is now under investigation
by the Inspector General of the Depart-
ment of the Interior and the Public In-
tegrity Section of the Department of
Justice—as it should be. The appear-
ance of impropriety created by the pay-
ments warrants investigation, but by
the proper authorities. It is for the ap-
propriate law enforcement agencies
and, ultimately, the courts, not the
Committee on Energy and Natural Re-
sources, to decide if any laws were bro-
ken.

This is particularly the case where,
as here, the targets of the committee’s
investigation are not senior policy offi-
cials, but private citizens or low-rank-
ing civil servants, and where, as here,
the committee has shown a strong bias
against the targets of its probe. The
chairman of the Energy Subcommittee
publicly declared the payments to be
‘‘grossly unethical” soon after they
came to light in May 1999, and the
chairman of the full committee pub-
licly declared them to involve ‘“‘appar-
ent gross impropriety’” only a month
after Mr. Thompson began his inves-
tigation.

The Framers wisely kept law enforce-
ment and judicial powers out of
Congress’s hands, because, as Alex-
ander Hamilton said, ‘“‘of the natural
propensity of [legislative] bodies to
party divisions,” and their fear that
““the pestilential breath of [party] fac-
tion may poison the fountains of jus-
tice.” The strong political feelings re-
cently displayed in the House Com-
mittee on Resources over this matter
bear this out.

Over two centuries ago, Benjamin
Franklin observed that ‘“There is no
kind of dishonesty into which other-
wise good people more easily and fre-
quently fall than that of defrauding the
Government.”” All too often, otherwise
good people are tempted to cheat their
Government because they think they
can get away with it. All too often,
they do, because most fraud against
the Government goes unreported. Most
federal employees are reluctant to re-
port fraud because they believe nothing
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will be done if they do report it, or be-
cause they are afraid of reprisal.

For this reason, Congress amended
the False Claims Act in 1986, in the
words of the Judiciary Committee, ‘‘to
encourage any individual knowing of
Government fraud to bring that infor-
mation forward.”” The 1986 amendments
offer large rewards to whistleblowers
who bring a successful false claims ac-
tion and afford new protections against
employer retaliation. While the amend-
ments do not expressly authorize fed-
eral employees to file whistleblower
suits, the courts have generally read
the amended law to permit them to,
since the courts recognize that federal
employees are often in the best posi-
tion to uncover and report government
fraud.

What happened here seems fairly
clear. Two federal employees had infor-
mation they believed showed that oil
companies were defrauding the Govern-
ment. They brought it forward to their
agencies. They also, it seems likely,
may have shared some of that informa-
tion with POGO. They could have open-
ly joined POGO’s False Claims Act suit
but, for whatever reason, they chose
not to. They chose instead to become,
in effect, silent partners in POGO’s
suit. POGO generously, if foolishly,
shared its windfall with them.

Probably all concerned would now
agree that this arrangement was a seri-
ous mistake. POGO has handed its op-
ponents a powerful weapon with which
to wound its credibility and its effec-
tiveness. It has not only brought down
a world of trouble on itself, Mr. Ber-
man, and Mr. Speir, but it has de-
flected attention away from the ques-
tion of whether the oil companies de-
frauded the Government to the matter
before us.

At the very least, the payment of
large sums of money by an outside
source to a federal employee for work
related activities creates an appear-
ance of impropriety. If the appropriate
authorities ultimately determine that
the payments to Mr. Berman and Mr.
Speir were not unlawful, then Congress
may need to tighten the conflict of in-
terest laws to more clearly bar federal
employees from accepting such pay-
ments in the future, or to amend the
False Claims Act to prevent federal
employees from aiding or benefiting
from False Claims Act suits. Crafting a
legislative solution that would prevent
a recurrence of this problem in the fu-
ture would, in my view, be a more con-
structive—and far more appropriate—
use of the Senate’s time and energy
than trying to build a case against
POGO and Messrs. Berman and Speir.

Any changes in the current laws
should, however, be carefully drawn to
avoid shutting off the legitimate flow
of allegations and information about
government fraud and corruption from
federal employees to organizations like
POGO. These organizations play a val-
uable role in exposing government
fraud and corruption. They offer a safe
harbor to federal employees who may
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be unable or unwilling to come forward
publicly on their own. We may not al-
ways agree with the causes they
espouse or the allegations they make,
but we would make a terrible mistake
if we were to choke off the flow of alle-
gations and information to them or
still their voice.

They must, of course, operate within
the law. Good intentions do not give
them, or the people that come to them,
free rein to violate federal conflict of
interest laws, agency ethnic rules, or
the protective orders of the courts. If
anything like that happened in this
case, then POGO and the two federal
employees should be held accountable
by the appropriate law enforcement of-
ficials and the courts. But, as the Su-
preme Court has admonished us in the
past, Congress is not a law enforcement
agency or a judicial tribunal, and we
should not presume to be one in this
case.

The Committee on Energy and Nat-
ural Resources, like most of the Sen-
ate’s standing committees, from time
to time, has to conduct investigations
into certain matters to do its job. The
Energy Committee has, in recent
years, conducted a number of sensitive
investigations into serious allegations
of wrongdoing leveled against senior
Administration officials whose nomi-
nations were pending before the com-
mittee. Each of these investigations
was handled very thoroughly and pro-
fessionally on a bipartisan basis by the
committee’s own lawyers.

Special, partisan investigations like
Mr. Thompson’s carry with them spe-
cial problems. By focusing exclusively
on proving the guilt of their chosen
target, they tend to lose sight of the
larger picture and their sense of pro-
portion. Justice Robert Jackson
warned us of this danger in the case of
prosecutors who ‘“‘pick people” they
think they ‘‘should get rather than
cases that need to be prosecuted.”’

With the law books filled with a great as-
sortment of crimes, [Justice Jackson said,] a
prosecutor stands a fair chance of finding at
least a technical violation of some act on the
part of almost anyone. In such a case, it is
not a question of discovering the commission
of a crime and then looking for the man who
has committed it, it is a question of picking
a man and then searching the law books, or
putting investigators to work, to pin some
offense on him. It is in this realm—in which
the prosecutor picks some person he dislikes
or desires to embarrass, or selects some
group of unpopular persons and then looks
for an offense, that the great danger of abuse
of prosecuting power lies. It is here that law
enforcement becomes personal, and the real
crime becomes that of being unpopular with
the predominant or governing group, being
attached to the wrong political views, or
being personally obnoxious to or in the way
of the prosecutor himself.

Sadly, | fear that has happened in
this case.

COST OF REPORTED BILLS BY THE
CONGRESSIONAL BUDGET OFFICE

Mr. SMITH of New Hampshire. Mr.
President, Section 403 of the Congres-
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sional Budget and Impoundment Con-
trol Act requires that a statement of
the cost of reported bills, prepared by
the Congressional Budget Office, be in-
cluded in Senate reports. On July 27,
2000, the Committee on Environment
and Public Works filed Senate Report
106-362, accompanying S. 2796, the
Water Resource Development Act of
2000, and Senate Report 106-363, accom-
panying S. 2979, Restoring the Ever-
glades, An American Legacy Act. The
cost estimates were not available at
the time of filing. The information sub-
sequently was received by the com-
mittee and | ask unanimous consent to
print it in the CONGRESSIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, August 18, 2000.
Hon. ROBERT C. SMITH,
Chairman, Committee on Environment and Pub-
lic Works, U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional
Budget Office has prepared the enclosed cost
estimate for S. 2796, the Water Resources De-
velopment Act of 2000.

If you wish further details on this esti-
mate, we will be pleased to provide them.
The CBO staff contact is Rachel Applebaum,
who can be reached at 226-2860.

Sincerely,
DAN L. CRIPPEN.
CONGRESSIONAL BUDGET OFFICE COST
ESTIMATE

S. 2796, Water Resources Development Act of
2000, as ordered reported by the Senate
Committee on Environment and Public
Works on June 28, 2000

Summary

S. 2796 would authorize the Secretary of
the Army, acting through the Army Corps of
Engineers (Corps), to undertake projects
specified in title | of the bill for inland navi-
gation, flood control and damage reduction,
environmental restoration, and shore protec-
tion. CBO estimates that the bill would au-
thorize about $2 billion (in 2000 dollars) for
these projects.

Other provisions of the bill would author-
ize the Secretary to conduct studies on
water resources needs and feasibility studies
for specified projects; authorize the Sec-
retary to convey or exchange certain prop-
erties; renew, end, or modify previous au-
thorizations for certain projects; and author-
ize new programs or pilot projects to develop
water resources and protect the natural en-
vironmental, including a program to restore
the natural environment of the south Flor-
ida ecosystem. For these activities, CBO es-
timates that S. 2796 would authorize the ap-
propriation of about $1.7 billion.

Assuming the appropriation of the nec-
essary amounts, including adjustments for
increases in anticipated inflation, CBO esti-
mates that implementing S. 2796 would cost
about $1.6 billion over the 2001-2005 period,
and another $2.5 billion over the following 10
years for the projects that would be author-
ized by the bill. (Some construction costs
and operations and maintenance would occur
after this period.) CBO estimates that enact-
ing S. 2796 would increase certain offsetting
receipts to the Federal Government by about
$3 million over the 2001-2003 period. Because
enacting the bill would affect direct spend-
|ng pay-as-you-go procedures would apply.

. 2796 contains no intergovernmental or
pnvate -sector mandates as defined in the
Unfunded Mandates Reform Act (UMRA).



		Superintendent of Documents
	2025-10-21T01:22:48-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




