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So really there is no one who has had 

a broader and better experience in Na-
tional Government than Dick Cheney. 
Perhaps even more important than 
that, this is a person who is a real per-
son. I am sure all of us get a little ex-
asperated from time to time in poli-
tics, where it seems almost everything 
is spinning the issue, particularly in 
election times. You hear things. Some-
one asks a question and the question is 
never answered because they spin off 
into something that is entirely dif-
ferent to be advantageous to them-
selves. Not Dick Cheney. Dick Cheney 
is a guy who is real. He is a guy just 
like the rest of us. He grew up in 
Caspar, WY; went to school there. So 
all of us, including the Presiding Offi-
cer here, from Wyoming, are very 
proud of Dick Cheney and very pleased 
that he will be a part of this campaign, 
hopefully of governance in this coun-
try. 

Finally, for a couple of seconds I 
would like to say how disappointed I 
am that we are not moving forward, 
doing the business of the people of this 
country. We are down to where there 
are 4 days left this week, less than 
that, actually—a week when we had 
hoped to do, probably, three appropria-
tions bills. We go out, then, in August 
for recess, come back in September, 
probably have less than 20 working 
days to accomplish the business of this 
country. 

Whether you like it or not, one of the 
major features of the Government is 
the appropriations process. It is deter-
mining what money is spent for, what 
programs are given priorities. Of 
course, that is what the appropriations 
process is all about. We are talking 
about $1.8 trillion, almost $700 billion 
of that being in appropriated funds. So 
our responsibility is to do that. Now we 
find ourselves being held up from going 
forward. I understand there are dif-
ferences of opinion. That is what this is 
all about. There are supposed to be dif-
ferences of opinion. But there is also a 
way to deal with those without holding 
up the progress of the entire Congress 
and ignoring the things we are de-
signed to do, often simply to make an 
issue. 

We find ourselves, unfortunately, in 
Presidential years more interested in 
creating issues than we are in creating 
solutions. I think that is too bad. Obvi-
ously, issues are important. Obviously, 
differences of view are important. Ob-
viously, there is generally a consider-
able amount of difference between the 
views on the other side of the aisle, the 
minority, and the majority. The minor-
ity, of course, is generally for spending 
more money, having more Government. 
They see the role of the Federal Gov-
ernment expanded greatly, where most 
of us on this side are more interested 
in holding down the size of govern-
ment, moving government closer to the 
people and the States and in the coun-
ties and that sort of activity. 

It is discouraging when they use that 
leverage of basically shutting down the 

things we must do. Unfortunately, 
there is a history of that. In 1998, in the 
second session, the minority held up 
the education savings account, the pro-
tection of private property rights, 
product liability reform, NATO expan-
sion, the Human Cloning Prohibition 
Act, funding for the Treasury Depart-
ment—all in the effort to use that le-
verage. 

Last year, of course, we had the ob-
struction of the Social Security 
lockbox—six times. We would go back 
to the same six times to make an issue 
out of it. Ed-Flex, the idea of giving 
more flexibility to education and let-
ting people on the ground, in the 
States and on the school boards, have 
more determination as to what was 
done there, and bankruptcy reform— 
still in limbo. 

We had delay in such critical issues 
as the elementary-secondary education 
bill. That is something that ought to 
be moved. Marriage penalty tax relief— 
it took a very long time. You can make 
decisions on things, but to try to 
change it by avoiding moving forward 
is a very destructive kind of operation. 
That is where we find ourselves right 
now, unfortunately. 

The Ed-Flex bill, as I said, had to 
have five votes before we could break 
that. The lockbox legislation to pro-
tect Social Security, we went over and 
over that. 

Much of it is the idea somehow if we 
can put everything off until after the 
first of the year, there will perhaps be 
another opportunity to do something 
different. 

I think it is time for us to adjourn. I 
yield the floor. 

Mr. DORGAN. Parliamentary in-
quiry, Mr. President? 

The PRESIDING OFFICER. The Sen-
ator will state it. 

Mr. DORGAN. Mr. President, I am 
wondering, the Senate reconvenes at 2 
o’clock by previous order today, is that 
correct? 

The PRESIDING OFFICER. At the 
hour of 2:15. 

Mr. DORGAN. Mr. President, I shall 
not ask to extend morning business. 
But I ask consent I be recognized at 
2:15 for 20 minutes of morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate will 
stand in recess until the hour of 2:15 
p.m. 

Thereupon, at 12:31 p.m., the Senate 
recessed until 2:15 p.m.; whereupon, the 
Senate reassembled when called to 
order by the Presiding Officer (Mr. 
BROWNBACK). 

The PRESIDING OFFICER. In my 
capacity as a Senator from the State of 
Kansas, I suggest the absence of a 
quorum. 

The clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 

Mr. CRAIG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 

Mr. CRAIG. Mr. President, I ask 
unanimous consent that the Senate be 
in a period for morning business until 
the hour of 3 p.m., with the time equal-
ly divided in the usual form. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DORGAN. Mr. President, by pre-
vious order, I am recognized for the 
next 20 minutes. The Senator from 
Idaho wishes to deal with the 20 min-
utes following that; is that correct? 

Mr. CRAIG. Yes. The Senator from 
Idaho asks unanimous consent that the 
unanimous consent request he just 
made become active immediately fol-
lowing the time of the Senator from 
North Dakota. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Under the previous order, the Sen-
ator from North Dakota has the next 20 
minutes. The Senator from North Da-
kota is recognized. 

f 

UNFINISHED BUSINESS ON 
SENATE AGENDA 

Mr. DORGAN. Mr. President, I was 
listening to some of the discussion this 
morning before the Senate broke for 
the party lunches. I was especially in-
terested in a couple of presentations 
about the progress some think the Sen-
ate has made in this Congress, and 
about why they believe the Senate is 
not making progress today or this 
week. 

It reminds me of the story of the fly 
that landed on the nose of an ox. The 
ox, with the fly on its nose, went out 
for the entire day and plowed in the 
field. They came back to the village at 
night, and the villagers began applaud-
ing. The fly, still on the nose of the ox, 
took a deep bow and said to the vil-
lagers: We’ve been plowing. 

That is sort of what I heard this 
morning—we’ve been plowing—when, 
in fact, this Senate, as all of us know, 
has not done the work we should have 
been doing for the American people. 

I thought it would be interesting to 
describe what the agenda should have 
been and what we have done. 

I will talk about some of the issues 
with which most Americans believe the 
Congress should be dealing: Common 
sense gun safety. For those who might 
be listening, I’m not talking about gun 
control; this is not in any way going to 
abridge people’s Second Amendment 
right to own guns. This legislation 
will, however, close a loophole in the 
law that allows people to purchase 
guns at gun shows without having to 
get an instant check. 

If you buy a gun in this country in a 
gun store, you must have your name 
run through an instant check system 

VerDate Mar 15 2010 23:33 Dec 04, 2013 Jkt 081600 PO 00000 Frm 00023 Fmt 4624 Sfmt 0634 E:\2000SENATE\S25JY0.REC S25JY0m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES7516 July 25, 2000 
to find out whether you are a felon. 
That makes good sense. We should not 
sell guns to felons. The instant check 
system helps identify if someone trying 
to buy a gun at a gun store has been 
previously convicted of a felony and 
therefore should not be sold a weapon. 

But guess what? Go to a gun show on 
a Saturday somewhere and you can buy 
a gun without an instant check being 
done. This does not make any sense. 
We want to close that loophole. We do 
not want to be selling guns at a gun 
show to a convicted felon. Yet we can-
not get this common sense piece of leg-
islation enacted in this Congress be-
cause it is considered radical or ex-
treme by some. It is a very simple 
proposition: Close the gun show loop-
hole to prevent felons from buying 
guns. We should get that done. 

Or what about the Patients’ Bill of 
Rights? Every day 14,000 patients are 
denied needed medicines; 10,000 are de-
nied needed tests and procedures in 
this country. But we cannot pass a de-
cent Patients’ Bill of Rights because, 
in this Congress, we have people who 
stand with the big insurance companies 
rather than standing with patients. 

I know it is inconvenient to some to 
hear about specific patients who have 
been denied needed care by their HMOs. 
I have talked about these patients at 
great length in the past because these 
folks are what the Patients’ Bill of 
Rights is all about. It is about the 
woman who fell off a 40-foot cliff while 
she was hiking in the Shenandoah 
Mountains. She fell 40 feet, broke sev-
eral bones and was hauled unconscious 
into a hospital emergency room on a 
gurney. After surviving her life-threat-
ening injuries, she was told by her 
managed care organization that it 
would not cover her medical care in the 
emergency room because she didn’t 
have prior approval to go to the emer-
gency room. This is a woman who was 
hauled into the emergency room un-
conscious. That is the sort of thing 
people are confronting these days. 

Senator REID and I had a hearing in 
Nevada on this subject. At that hear-
ing, a woman stood up and talked 
about her son. Her son is dead now. He 
died last October at 16 years of age. He 
was battling cancer and needed a spe-
cial kind of chemotherapy to give him 
a chance to save his life. Unfortu-
nately, his insurance company denied 
him this care. He not only had to bat-
tle cancer, but he also had to battle the 
insurance company that wouldn’t cover 
the care he needed. His mother held up 
a very large picture of her son at the 
hearing and, with tears in her eyes, she 
cried as she told us: As my son lay 
dying, he looked up at me and said, 
Mom, I just don’t understand how they 
could do this to a kid. 

Kids who are battling cancer ought 
not have to battle the insurance com-
panies or HMOs. Yet that is what is 
happening too often in this country. 
We propose to pass a Patients’ Bill of 
Rights that is very simple. It says 
every patient in this country has a 

right to know all of his or her options 
for medical treatment, not just the 
cheapest option. It says that if you 
have an emergency and go to an emer-
gency room, you have a right to care in 
that emergency room. It says that if 
you have cancer and your employer or 
your spouse’s employer changes health 
plans, you have a right to continue see-
ing the oncologist who has been help-
ing you to fight that cancer. But we 
can’t get a Patients’ Bill of Rights en-
acted because when it comes time to 
say who you stand with—the patients 
who ought to have certain rights or the 
big insurance companies that in too 
many cases have denied those rights— 
too many Senators say: We stand with 
the insurance companies. 

The last time we debated this issue 
on the floor, about a month ago, my 
colleague from Oklahoma, Senator 
NICKLES, offered an amendment that he 
called a Patients’ Bill of Rights. He ac-
complished his purpose, I suspect, be-
cause the next day the paper said the 
Senate passed a Patients’ Bill of 
Rights. However, what the Senate real-
ly passed was a ‘‘patients’ bill of 
goods,’’ not a Patients’ Bill of Rights. 

I thought it interesting that Dr. 
GANSKE, a Republican Congressman, 
wrote this letter: 

Heaven forbid that any member of Con-
gress would ever vote on a bill they haven’t 
had time to read! Heaven really forbid that a 
member would vote on a bill that their staff 
hasn’t seen! 

Yet, that is exactly what happened two 
weeks ago on the floor of the Senate when 
the Nickles HMO amendment was brought up 
for a vote. 

People are just now beginning to realize 
what was in that legislation. To help you un-
derstand the fundamental flaws of the Nick-
les bill, I am including a copy of an analysis 
of the Senate’s patient’s bill of rights that 
was added to the FY 2001 Labor/HHS legisla-
tion. 

This Senate legislation eliminates vir-
tually any meaningful remedy for most 
working Americans and their families 
against death and injury caused by HMOs. 

This is Dr. GANSKE, a Republican 
Congressman, making this reference to 
the Nickles bill. He then includes a 
rather lengthy analysis. 

Mr. President, I ask unanimous con-
sent to print Dr. GANSKE’s letter and 
the analysis in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

JULY 13, 2000. 
Hon. BYRON DORGAN, 
U.S. Senate, Hart Senate Office Building, 

Washington, DC. 
DEAR SENATOR DORGAN: Heaven forbid that 

any member of Congress would ever vote on 
a bill they haven’t had time to read! Heaven 
really forbid that a member would vote on a 
bill that their staff hasn’t seen! 

Yet, that is exactly what happened two 
weeks ago on the floor of the Senate when 
the Nickles HMO amendment was brought up 
for a vote. The Norwood-Dingell-Ganske bi-
partisan Consensus Managed Care Reform 
Act of 1999 had been public for months before 
the House voted. Not so with the Nickles 
HMO bill. 

People are just now beginning to realize 
what was in that legislation. To help you un-

derstand the fundamental flaws of the Nick-
les bill, I am enclosing a copy of an analysis 
of the Senate patient’s bill of rights that was 
added to the FY 2001 Labor/HHS legislation. 

This Senate legislation eliminates vir-
tually any meaningful remedy for most 
working Americans and their families 
against death and injury caused by HMOs. 
Please read the analysis by Professors 
Rosenbaum, Frankford, and Rosenblatt as to 
why the Nickles bill is worse than the status 
quo! 

Sincerely, 
GREG GANSKE, 

Member of Congress. 

JULY 6, 2000. 
HOUSE OF REPRESENTATIVES, 
Rayburn House Office Building, 
Washington, DC. 

DEAR SIR: At your request we have re-
viewed the Senate patients’ bill of rights leg-
islation that was inserted into the FY 2001 
Labor/HHS legislation last week. 

Rather than expanding individual protec-
tions, the measure would appear to undo 
state law remedies for medical injuries 
caused by managed care companies’ treat-
ment decisions and delays. In this regard, 
the bill runs directly contrary to United 
States Supreme Court’s reasoning in its re-
cent decision in Pegram v. Herdrich, which 
seems to reaffirm the authority of states to 
determine medical liability policy, and un-
derscores the appropriateness of state courts 
as the forum for medical liability cases. 

The displacement of state medical liability 
law in favor of a new federal medical liabil-
ity remedy might have some policy validity, 
were the new law fair and just. But the rem-
edy set forth in the Senate bill is com-
promised by an unprecedented range of limi-
tations, exceptions, and defenses and appears 
to leave injured persons with no remedy at 
all. 

In sum, in the name of patient protection, 
the Senate legislation appears to eliminate 
virtually any meaningful remedy for most 
working Americans and their families 
against death and injury caused by managed 
care companies. 

CONCLUSION 
The central purpose underlying the enact-

ment of federal patient protection legisla-
tion is to expand protections for the vast 
majority of insured Americans whose health 
benefits are derived from private, non-gov-
ernmental employment, and who thus come 
within the ambit of ERISA. Not only would 
the Senate measure not accomplish this 
goal, but worse, it appears to be little more 
than a vehicle for protecting managed care 
companies from various forms of legal liabil-
ity * * * 

* * * * * 
By classifying medical treatment injuries as 
claims denials and coverage decisions gov-
erned by ERISA, the Senate bill insulates 
managed care companies from medical li-
ability under state law. 

Section 231 of the Senate bill amends 
ERISA § 502 to create a new federal cause of 
action relating to a ‘‘denial of a claim for 
benefits’’ in the context of prior authoriza-
tion. The bill defines the term ‘‘claim for 
benefits’’ as a ‘‘request * * * for benefits (in-
cluding requests for benefits that are subject 
to authorization of coverage or utilization 
review) * * * or for payment in whole or in 
part for an item or service under a group 
health plan or health insurance coverage of-
fered by a health insurance issuer in connec-
tion with a group health plan.’’ ERISA 
§ 503B, as added. Thus, the bill would classify 
prior authorization denials as ‘‘claims for 
benefits’’ that are in turn covered by the new 
federal remedy. Federal remedies under 
ERISA § 502 preempt all state law remedies. 
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This classification would have profound ef-

fects, particularly in light of the Supreme 
Court’s recent decision in Pegram v. Herdrich. 
As drafted, the Senate bill arguably would 
preempt state medical liability law as ap-
plied to medical injuries caused by the 
wrongful or negligent withholding or nec-
essary treatment by managed care compa-
nies. The bill thus would reverse the trend in 
state law, which has been to hold managed 
care companies accountable for the medical 
injuries they cause, just as would be the case 
for any other health provider. 

In recent years courts that have considered 
the issue of managed care-related injuries 
have applied medical liability theory and 
law to managed care companies in a manner 
similar to the approach taken in the case of 
hospitals. Thus, like hospitals, managed care 
companies can be both directly and vicari-
ously liabile for medical injuries attrib-
utable to their conduct. In a managed care 
context, the most common type of situation 
in which medical liability arises tends to in-
volve injuries caused by the wrongful or neg-
ligent withholding of necessary medical 
treatment (i.e., denials of requests for care). 

State legislatures also have begun to enact 
legislation to expressly permit medical li-
ability actions against managed care compa-
nies. The best known of these laws is medical 
liability legislation enacted in 1997 by the 
state of Texas and recently upheld in rel-
evant part against an ERISA challenge by 
the United States Court of Appeals for the 
Fifth Circuit. 

In Pegram v. Herdrich, the Supreme Court 
implicitly addressed this question of whether 
managed care state liability law should 
cover companies for the medical injuries 
they cause. The Court decided that liability 
issues do not belong in federal courts and 
strongly indicated its view that in its cur-
rent form ERISA does not preclude state law 
actions. It is this decision that the Senate 
bill would appear to overturn. 

In Pegram, the Court set up a new classi-
fication system for the types of decisions 
made by managed care organizations con-
tracting with ERISA plans. The first type of 
decision according to the Court is a ‘‘pure’’ 
eligibility decision that, in an ERISA con-
text, constitutes an act of plan administra-
tion and thus represents an exercise of 
ERISA fiduciary responsibilities. Remedies 
for injuries caused by this type of determina-
tion would be addressed under ERISA § 502 
(which of course currently provides for no 
remedy other than the benefit itself). 

The second type of decision is a ‘‘mixed’’ 
eligibility decision. While the Court’s classi-
fication system contains a number of ambi-
guities, it appears that in the Court’s view, 
this second class of decision effectively oc-
curs any time that a managed care company, 
acting through its physicians, exercises med-
ical judgment regarding the appropriateness 
of treatment. Such decisions, as medical de-
cisions rather than pure eligibility decisions, 
are not part of the administration of an 
ERISA plan and thus not part of ERISA’s re-
medial scheme because, according to the 
Court, in enacting ERISA, Congress did not 
intend to displace state medical liability 
laws. The Court thus strongly indicated that 
these claims are not preempted by ERISA 
and may be brought in state court. In the 
Court’s view, these mixed decisions represent 
a ‘‘great many, if not most’’ of the coverage 
decisions that managed care companies 
make. 

The Senate bill would appear to reverse 
Pegram by effectively classifying all prior 
authorization determinations as § 502 deci-
sions, without any regard to whether they 
are ‘‘pure’’ or ‘‘mixed’’. As a result, state 
medical liability laws that arguably now 
reach mixed decisions apparently would be 

preempted, leaving individual physicians, 
hospitals, and other health providers as the 
sole defendants in state court. Under the 
complete preemption theory of § 502, rem-
edies against managed care virtually impos-
sible standard to prove and particularly 
egregious in light of the fact that plaintiffs 
cannot even bring such an action unless they 
have gotten a reversal of the denial at the 
external review stage. Even where they have 
proven that a company wrongfully withheld 
treatment, plaintiffs can recover nothing for 
their injuries without taking the level of 
proof far beyond what is needed to win at the 
external review stage. Virtually all injuries 
would go uncompensated. 

A plaintiff will be forced to show ‘‘substan-
tial harm’’, defined in the law as loss of life, 
significant loss of limb or bodily function, 
significant disfigurement or severe and 
chronic pain. This definition arguably would 
exclude some of the most insidious injuries, 
such as degeneration in health and func-
tional status, or loss of the possibility of im-
provement, that a patient could face as a re-
sult of delayed care, particularly a child 
with special health needs. In Bedrick v. Trav-
elers Insurance Co., the managed care com-
pany cut off almost all physical and speech 
therapy for a toddler with profound cerebral 
palsy. The Court of Appeals, in one of the 
most searing decisions ever entered in a 
managed care reversal case, found that the 
company had acted on the basis of no evi-
dence and with what could only be described 
as outright prejudice against children with 
disabilities (the managed care company’s 
medical director concluded that care for the 
baby never could be medically necessary be-
cause children with cerebral palsy had no 
chance of being normal). 

The consequences of facing years without 
therapy were potentially profound for this 
child: the failure to develop mobility, the 
loss of the small amount of motion that the 
child might have had, and the enormous 
costs (both actual and emotional) suffered by 
the parents. Arguably, however, none of 
these injuries falls into any of the categories 
identified in the Senate bill as constituting 
‘‘substantial harm.’’ 

The maximum award permitted is $350,000, 
and even this amount is subject to various 
types of reductions and offsets. This limita-
tion on recovery will make securing rep-
resentation extremely difficult. 

No express provision is made for attorneys 
fees. Were the new right of action to be in-
terpreted not to include attorneys fees this 
would be a radical change in the ERISA stat-
ute, and one that would create a massive 
barrier to use of the new purported ERISA 
remedy. To mount a case proving bad faith 
denial of treatment that caused substantial 
injury is an enormously expensive propo-
sition. The limitations on is enormous. In 
Humana v. Forsythe the United States Su-
preme Court held RICO applicable to a man-
aged care company that had systematically 
defrauded thousands of health plan members 
out of millions of dollars in benefits by sys-
tematically lying to members about the pro-
portional cost of the treatment they were 
being required to bear (the policy was a typ-
ical 80/20 payment policy, but because of se-
cret discounts that were not disclosed to 
members, group policy holders in many cases 
were paying for the majority of their care). 
This is racketeering, pure and simple, and 
thus represents a classic type of RICO claim. 
To use a patient protection bill potentially 
to insulate managed care companies against 
these types of practices is unwise at best. 

CONCLUSION 
The central purpose underlying the enact-

ment of federal patient protection legisla-
tion is to expand protections for the vast 

majority of insured Americans whose health 
benefits are derived from private, nongovern-
mental employment, and who thus come 
within the ambit of ERISA. Not only would 
the Senate measure not accomplish this 
goal, but worse, it appears to be little more 
than a vehicle for protecting managed care 
companies from various forms of legal liabil-
ity under current law. Viewed in this light, 
Congressional passage of the Senate bill 
would be far worse than were Congress to 
enact no measure at all. 

Mr. DORGAN. We cannot get a real 
Patients’ Bill of Rights passed. How 
about a Medicare prescription drug 
benefit? Well, we are not able to get 
that done either. We have been busy 
providing tax cuts, an estate tax repeal 
and a change in the marriage tax pen-
alty. The head of OMB said yesterday 
that, under the recent tax proposals 
passed by the majority party, the top 1 
percent of the income earners in this 
country will get more tax cuts than 
the bottom 80 percent combined. 

This explains why the upper income 
folks, those with the largest estates 
and the highest incomes, rally around 
these tax cut proposals. There should 
really be no difference between the par-
ties on the estate tax. Those of us in 
the minority believe we ought to repeal 
the estate tax for family farms and 
small businesses and allow a reason-
able accumulation of wealth for a fam-
ily. We said if you have up to $4 mil-
lion, you should pay no estate tax. For 
a family farmer or small business, you 
can have assets up to $8 million and 
pay no estate tax at all. But that 
wasn’t good enough for the majority. 
The majority party said, we must also 
fight to eliminate the tax burden on 
the estates of the Donald Trumps of 
America who will die with half a bil-
lion or a billion or several billion dol-
lars. At what price? What else could we 
do with the money that the majority 
wants to use to relieve the tax burden 
on the wealthiest estates in America? 

Perhaps we could use it to reduce the 
Federal debt. It seems to me that is 
probably a better priority than pro-
viding a tax cut for the estates of bil-
lionaires. Or we could use the money 
for a prescription drug benefit for 
Medicare, perhaps for school mod-
ernization, or to hire more teachers to 
lower class sizes. There are a whole se-
ries of proposals that might represent a 
better alternative than deciding we 
must use this revenue to relieve the 
tax burden on the largest estates in 
this country. 

Is a prescription drug benefit in the 
Medicare program important? It is 
quite clear that if we were creating the 
Medicare program today, we would pro-
vide coverage for prescription drugs 
through Medicare. Senior citizens 
make up twelve percent of our popu-
lation, but they consume one-third of 
all the prescription drugs used in this 
country. They reach a period in their 
life where they need to maintain their 
health, and miracle drugs that did not 
exist 30 years ago now exist to extend 
their lives. In the 20th century, we in-
creased the life expectancy in America 
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by 30 years. A part of the reason for 
that is better nutrition, better living 
conditions, better education about 
healthy living, but part of the reason is 
also miracle drugs. 

It is not unusual for a senior citizen 
to be taking two, four, five, and in 
some cases, ten or twelve different pre-
scription drugs to deal with their 
health challenges. Those prescription 
drugs are enormously costly. The price 
is increasing every year. Last year, 
spending on prescription drugs in 
America increased 16 percent in 1 year. 
The year before the increase was about 
the same. Many senior citizens just 
can’t afford these expenses. 

I have held hearings through the 
Democratic Policy Committee in five 
or six States on this subject. I have had 
senior citizen after senior citizen tell 
me that, when going shopping, they 
first must go to the pharmacy in the 
back of the grocery store to purchase 
their prescription drugs. Only after 
they have bought their medications do 
they know how much money they have 
left to purchase food. It is a common 
story all across the country. So should 
we add a prescription drug benefit to 
the Medicare program? Of course, we 
should. Will we? We won’t do it unless 
we get some cooperation from a major-
ity party that believes this is not a pri-
ority for the country. 

We believe it is. We have a plan that 
will provide a prescription drug benefit 
to Medicare beneficiaries in a way that 
is cost-effective, in a way that will 
tend to push down the prices of pre-
scription drugs and provide an oppor-
tunity for coverage for senior citizens 
who elect to have this benefit. That 
ought to be part of the agenda in this 
Congress, but we can’t get it done. 

Or what about school modernization? 
This country has had such a wonderful 
20th century, especially the last half of 
the century following the Second 
World War. Those who fought for 
America’s freedom in World War II 
came back to this country, and began 
careers, got married, had children. 
They built schools all over America 50 
years ago. Many of those schools are 
now in disrepair. These schools need 
renovation or replacement. 

Not only are many of these schools 
desperately in need of modernization 
and renovation, but there is also a need 
to reduce class sizes from 28 or more, in 
some classes, down to 18 kids or fewer. 

We know the quality of education is 
better when there are smaller class 
sizes. We know it is better for kids’ 
education when they are going through 
the door of a modern schoolroom that 
all of us can be proud of. As I have said 
many times—and if it is tiresome to 
people, it doesn’t matter to me—it is 
hard to go to the Cannon Ball Elemen-
tary School in North Dakota and have 
a third grader such as Rosie Two Bears 
say: Mr. Senator, will you build us a 
new school? That school has 150 stu-
dents, one water fountain, and two 
bathrooms. Some of the classrooms 
have to be evacuated periodically be-

cause of raw sewage seeping up through 
the floors. Part of the building is 90 
years old and has largely been con-
demned. 

Are we proud of sending that young 
girl through that classroom door? I 
don’t think so. We can do better. Per-
haps that is more important than pro-
viding relief from the estate tax burden 
of somebody who dies with $1 billion. 
Instead of being able to leave only $600 
million to their heirs, they get to leave 
all of the $1 billion because the major-
ity party says that is their priority. 
Their priority is to give tax cuts to the 
top 1 percent of the American income 
earners that are more than the tax cuts 
we are going to give to all of the bot-
tom 80 percent. That is their priority. 
My point is that we ought to be focus-
ing on other priorities. 

So this morning when we had people 
shuffle over to the floor of the Senate 
and talk about what a wonderful job 
this Congress has done and how we are 
stalled now because the Democrats 
somehow don’t want to do anything, I 
just had to come over here and correct 
the record. One of the things hanging 
up work today is that there are people 
who have been nominated as Federal 
judges whose nominations have been 
before the Senate for 3 years without 
having been brought to the floor for a 
vote. We would like that to happen. 
That is considered unreasonable. 

I say to those who think this Con-
gress has a wonderful record that this 
is a Congress of underachievers. We 
have a little time left. We have this 
week and September and the first week 
of October. This is what we have to do. 
We have a Patients’ Bill of Rights that 
we ought to pass. We have gun safety 
legislation that we ought to pass. We 
ought to close the gun show loophole. 
We ought to pass an increase in the 
minimum wage. The fact is, those 
working at the bottom rung of the eco-
nomic ladder in this country have lost 
ground. Everybody here is so worried 
about providing tax breaks to the top 
income earners. What about providing 
some help to those at the bottom of the 
economic scale? These people get up 
and get dressed and have breakfast in 
the morning and go out and work hard, 
and they are trying to raise a family 
on a minimum wage that has not kept 
pace with inflation. We ought to do 
something about that. 

We ought to provide a Medicare drug 
benefit. We can do that to address the 
needs of our senior citizens who are 
now struggling with health problems 
and just to make ends meet, only to 
discover that, in their twilight years, 
the medicines they need to make life 
better are financially out of reach for 
them. 

Last week, we passed a piece of legis-
lation that says maybe we ought to be 
able to access the more reasonable pre-
scription drug prices on exactly the 
same prescription drugs that exist in 
Canada and elsewhere. The same com-
panies produce the same pill, put it in 
the same bottle, and they sell it for a 

third of the price up in Winnipeg, Can-
ada, or, for that matter, in virtually 
any other country in which they sell 
these drugs. 

Last week, I suggested that I would 
like to see just one Senator stand up— 
in fact, I renew the challenge to any-
body who wants to come to the floor— 
on the floor of the Senate and say that 
it is fair for American consumers to 
pay significantly more for the same 
exact drug than consumers in other 
countries. I will give any Senator who 
wants to do this the pill bottles; I held 
up several last week. The bottle of the 
prescription drug sold in the U.S. costs 
$3.82 a pill and the same drug in the 
same bottle, made by the same com-
pany, in the same manufacturing 
plant, sold in Canada costs only $1.82 a 
pill. The U.S. consumer pays $3.82 and 
the Canadian consumer pays $1.82. I 
want to see a Senator, just one Sen-
ator, stand up and hold these bottles 
and say, yes, this is fair to my con-
stituents and, yes, this price inequity 
is something we ought to support. Of 
course, no one will because nobody be-
lieves that is fair. That is another issue 
that we have to address. We were able 
to get some legislation through the 
Senate and, of course, the pharma-
ceutical industry has indicated that it 
fully intends to kill that in conference. 
We will see. 

So there is a lot left for this Senate 
to do. We have, at the end of this week, 
a break for the two national conven-
tions, and then in September and Octo-
ber we will see the end of the 106th 
Congress. All legislation introduced be-
tween January of last year and now 
will eventually die, unless it is passed 
by this Congress, and we will have to 
start over again next year. So the ques-
tions of whether this is an effective 
Congress and whether this Congress 
creates a record any of us can be proud 
of are going to be answered in the next 
few months. Are we able to address the 
issues that the American people care 
about? Will the majority party stop ob-
structing on these issues? Will they de-
cide a Patients’ Bill of Rights should 
be passed by Congress? If so, let’s do it 
soon. Will we be able to address the 
issue of reasonable gun safety meas-
ures, increasing the minimum wage, 
adding a drug benefit for Medicare, and 
school modernization? Those and other 
issues, it seems to me, are central to 
an agenda that will strengthen and im-
prove this country. We will see in the 
coming days exactly what the 106th 
Congress decides it wants to leave as 
its legacy. 

One of the great things about this de-
mocracy of ours is that the majority 
rules. That is certainly true in the Sen-
ate. They control the schedule. That is 
why we are now in morning business in 
the afternoon. Only in the Senate can 
you be in morning business in the 
afternoon, I guess. But we are not de-
bating an appropriations bill, and we 
should be. There aren’t enough people 
wanting to bring judges to the floor for 
confirmation and so on. 
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The point is this: The majority party 

has a choice to decide which of these 
issues and how many of them they 
want this Congress to adopt. I hope it 
will decide very soon that it chooses to 
join us and say these are the issues 
that matter to the American people, 
and these are the issues the 106th Con-
gress shall embrace in the final weeks 
of this Congress. 

Mr. President, I yield the floor, and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

JUDICIAL NOMINATIONS 

Mr. HATCH. Mr. President, for the 
last several weeks, I have listened as 
some of my colleagues have, with esca-
lating invective, expressed repeatedly 
their dismay about the manner in 
which Senate Republicans have proc-
essed President Clinton’s judicial 
nominees. That some would accuse the 
Senate majority of failing to act in 
good faith strikes me as ironic, given 
the recent reckless statements made 
by President Clinton and members of 
the all-Democratic Congressional 
Black Caucus. I already have made my 
views on their reckless statements 
known and will not repeat them again 
here. 

Some of my colleagues like to talk 
about proceeding in good faith, but 
they ignore the fact that there is much 
legislation with broad, bi-partisan sup-
port that is at a standstill because 
they refuse to let this institution work 
its will. From bankruptcy reform to H– 
1B legislation to juvenile justice re-
form to religious liberty protection 
legislation, there are several legisla-
tive items where the blessings of good 
faith cooperation have not been be-
stowed. Consider, for example, the fact 
that a handful of members on the other 
side of the aisle have kept us from sim-
ply proceeding to a formal conference 
on the bankruptcy bill. Having 
poisoned the water themselves, they 
have no ground for complaining that 
the water is now poisoned. 

The more substantive complaints 
lodged by some of our colleagues have 
taken various forms. Some complain 
that there is a vacancy crisis in the 
federal courts; that the Senate has not 
confirmed enough of President Clin-
ton’s judicial nominees; and that the 
confirmation record of the Republican 
Senate compares unfavorably to the 
Democrats’ record when they con-
trolled this body. 

The claim that there is a vacancy 
crisis in the federal courts is simply 
wrong. Using the Clinton Administra-
tion’s own standard, the federal judici-
ary currently is at virtual full employ-
ment. Presently there are 60 vacancies 

in the 852-member federal judiciary, 
yielding a vacancy rate of just seven 
percent. Of these 60 vacancies, the 
President has failed to make a nomina-
tion for 27 of them. 

Think about that. Some of my col-
leagues are complaining about a so- 
called vacancy crisis when almost half 
of the current vacancies don’t even 
have a nominee. It is too late to really 
send additional nominations up here 
because we are in the final few months 
of the Congress and there is no way to 
get through them with the work we 
have to do in processing judges. 

In 1994, at the end of the Democrat- 
controlled 103d Congress, there were 63 
judicial vacancies. That is when the 
Democrats controlled the Senate and 
President Clinton was President. There 
were 63 judicial vacancies, yielding a 
vacancy rate of 7.4 percent. At that 
time, on October 12, 1994, the Clinton 
administration argued in a Department 
of Justice press release that ‘‘[t]his is 
equivalent to ‘full employment’ in the 
837-member Federal judiciary.’’ If the 
Federal judiciary was fully employed 
in 1994, when there were 63 vacancies 
and a 7.4 percent vacancy rate, then it 
certainly is fully employed now when 
there are only 60 vacancies and a 7 per-
cent vacancy rate, even though we 
have a significantly larger judiciary. 

Democrats further complain that the 
Republican Senate has not confirmed 
enough of President Clinton’s judicial 
nominees. So far this year, the Judici-
ary Committee has held seven hearings 
for 30 judicial nominees. In addition, 
the Committee is holding a hearing 
today for four additional nominees. 
This year the Senate has confirmed 35 
nominees, including eight nominees for 
the U.S. Courts of Appeals. 

With eight court of appeals nominees 
already confirmed this year, it is clear 
that the Senate and the Judiciary 
Committee have acted fairly with re-
gard to appeals court nominees. In 
presidential election years, the con-
firmation of appellate court nominees 
historically has slowed. In 1988, the 
Democrat-controlled Senate confirmed 
only seven of President Reagan’s appel-
late court nominees; in 1992, the Demo-
crat-controlled Senate confirmed elev-
en of President Bush’s appellate court 
nominees. This year, the Senate al-
ready has confirmed eight circuit court 
nominees—evidence that we are right 
on track with regard to circuit court 
nominees. 

While some may complain that the 
Republican Senate has not confirmed 
enough of President Clinton’s judicial 
nominees, conservatives criticize us for 
confirming too many. An editorial in 
today’s Washington Times argues that 
the Republican Senate has confirmed 
far too many federal judges since gain-
ing control of the Senate in 1995. This 
view is typical many reactionary con-
servatives who, like their counterparts 
on the extreme left, serve in some re-
spects as a check on our political sys-
tem. I plan to respond to this par-
ticular editorial in a more formal man-

ner, but let me just say this—the no-
tion that our Leader is not doing what 
he believes is best for our country’s fu-
ture is absurd. 

The fact that the criticism comes 
from both sides leads me to believe 
that we probably are carrying out our 
advice and consent duties as most 
Americans would have us. 

There are some on the political right 
who complain that we are not con-
firming conservative judges. They for-
get that we are in the midst of a liberal 
Presidency and that the President’s 
power of nomination is more powerful 
than the Senate’s power of advice and 
consent. I urge them to get on the ball 
and help elect a Republican President 
who will nominate judges that share 
our conservative judicial philosophy. 

Finally, Democrats contend that 
things were much better when they 
controlled the Senate. Much better for 
them perhaps—it certainly was not 
better for many of the nominees of 
Presidents Reagan and Bush. At the 
end of the Bush administration, for ex-
ample, the vacancy rate stood at near-
ly 12 percent. By contrast, as the Clin-
ton administration draws to a close, 
the vacancy rate stands at just seven 
percent. The disparity between the va-
cancy rate at the end of the Bush Ad-
ministration, as compared to the va-
cancy rate now, illustrates that the 
Republican Senate has, in fact, acted 
in good faith when it comes to Presi-
dent Clinton’s nominees. 

The Senate has carried out its advice 
and consent duties appropriately, in a 
manner that has been fair to all—to 
the President’s nominees, to the fed-
eral judiciary, and to the American 
people. I stand ready to help Senators 
LOTT and DASCHLE undertake and com-
plete work on the appropriations bills 
that are before us and on other legisla-
tion, much of which enjoys broad, bi- 
partisan support and should be acted 
on this year. 

I am getting sick and tired of my col-
leagues on the other side just stopping 
everything—even bills that they agree 
with—to try and make the Senate look 
bad for their own political gain, so that 
they can take control of the Senate 
after the next election. If I were in 
their shoes, I would want to take con-
trol of the Senate honorably, rather 
than dishonorably. 

I repeat, I stand ready to help Sen-
ators LOTT and DASCHLE undertake and 
complete work on the appropriations 
bills before the Senate and on other 
legislation which enjoys broad bipar-
tisan support and should be acted on 
this year. 

It is my hope that the important leg-
islative work of the Senate will not be 
impeded by political gamesmanship 
over judicial confirmations. I particu-
larly resent people indicating that the 
Senate is not doing its duty on judicial 
confirmations, or that there is some ul-
terior purpose behind what goes on, or 
that this President isn’t being treated 
fairly, because he has been treated fair-
ly. I am getting sick and tired of it and 
will not put up with it anymore. 
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