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those here who believe that a 6-year-
old boy whose father loves him should
not be restored to the care of his fa-
ther? If so, then let’s have a long de-
bate about parental rights. I suspect
they do not want to restore this young
boy to the care of his father because
his father is a Cuban and he will go
back to Cuba and that is a Communist
country. But I do not see people com-
ing to the floor of the Senate talking
much about the fate of the children in
Vietnam—that is a Communist coun-
try—or the fate of the children in
China—that is a Communist country.

All of a sudden, this one 6-year-old
child whose mother is dead and whose
father wants him, because he comes
from Cuba, does not have the right to
be restored to the care of his father?
Something is wrong with this.

I understand there is great passion
on all sides. The Attorney General was
faced with an awful choice, and she
made a choice. The choice she made
was to use whatever show of force was
necessary—not force; show of force was
necessary—to prevent violence while
they were able to get this boy and re-
store him to the care of his father.

The fact is, it worked. In a little
under 3 minutes, they were able to get
this boy. This boy, now we see in a
smiling picture, is in his father’s arms
where he ought to be.

I know we can criticize Janet Reno
and others till the Sun goes down and
every day thereafter, but it is not
going to change the fact that this boy
belongs with his father. We all know
that. We should not use this boy for
some broader political purpose of U.S.-
Cuba relations, anti-Castroism, this,
that, or the other thing. This is not
about Fidel Castro. This is about a 6-
year-old child and his father.

Mr. LEAHY. Will the Senator yield?

Mr. DORGAN. I am happy to yield.

Mr. LEAHY. I am pleased to hear
both of my distinguished colleagues
talking about the necessity to protect
those who go into a situation such as
that. In an earlier career in law en-
forcement I had the experience of going
on raids or arrests or hostage situa-
tions, oftentimes in the middle of the
night. They are a very frightening
thing.

I suspect those immigration officers
and marshals also have families who
worry about whether they are going to
come back alive. They are entitled to
some protection, too. They talk about
a frightening picture of a man so in-
timidating that everybody would stand
still. His finger was not on the trigger
of his gun. If you look at the picture,
the safety was on the weapon. An un-
armed female INS officer, with no body
armor or anything else, came in there,
putting her own life at risk so the lit-
tle boy would not be frightened when
she picked him up. And she spoke to
him in Spanish.

The Miami relatives could have
avoided this. The Miami relatives took
a position they wanted to help little
Elian and hurt Fidel Castro. They
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helped Fidel Castro and hurt little
Elian. They should have given him
back to his father long ago. Instead,
they made this whole situation nec-
essary.

The officers who went in there are
entitled to protect themselves. If I
were their spouse, if I were their child,
I would hope that they would. Then to
accuse them of brainwashing or drug-
ging this little boy is scandalous.
These marshals, who took the little
boy into their custody, are sworn to
give their own life, if necessary, to pro-
tect the person they have in their cus-
tody.

They were there to protect the little
boy. They did protect the little boy. He
is now back with his father where he
belongs.

I resent the statement of some of the
Miami relatives saying these pictures
of a happy child with his father are
doctored, that it is not really little
Elian, that they substituted someone
else for him, or that the marshals
drugged him. One relative even said the
only reason he called his father from
the airplane was because they put a
gun to his head. This is outrageous.

These brave men and women, who
constantly put their lives on the line
to protect the people of this country,
including oftentimes Members of Con-
gress, ought to be praised.

Mr. DURBIN. Mr. President, how
much time is remaining?

The PRESIDING OFFICER
FRIST). Twenty seconds.

Mr. DURBIN. Let me close by saying
I hope we will see the same passion, the
same commitment, the same sense of
urgency from the Republican side when
it comes to gun safety legislation,
when it comes to legislation for a Pa-
tients’ Bill of Rights, when it comes to
a prescription drug benefit, as we have
seen in their passion to continue to in-
vestigate every member of the Clinton
administration.

———

PROPOSING AN AMENDMENT TO

THE CONSTITUTION OF THE
UNITED STATES TO PROTECT
THE RIGHTS OF CRIME VIC-
TIMS—MOTION TO PROCEED—
Continued

The PRESIDING OFFICER. The time
until 12:30 p.m. shall be equally divided
between the two leaders.

The Senator from Arizona.

Mr. KYL. Mr. President, this is a his-
toric time because we are about to
commence a debate on an amendment
that has passed through the Senate Ju-
diciary Committee but has not yet
come to the floor of the Senate; that is,
an amendment to the U.S. Constitution
to protect the rights of victims of vio-
lent crime.

I am very pleased this morning,
along with Senator DIANNE FEINSTEIN
of California, to be making the pri-
mary case in support of this amend-
ment.

I would like to make some opening
remarks and then turn our opening

(Mr.
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time over to Senator FEINSTEIN for a
discussion of the history of this amend-
ment and much of the articulation of
the need for it. But let me make a few
preliminary comments.

First of all, we have heard a little bit
about passion on a related matter. I
can tell you there is nothing about
which I am more passionate these days
than supporting the rights of victims
of violent crime.

According to the Department of Jus-
tice, there are over 8 million victims of
violent crime in our society every year.
Not enough is being done to protect the
rights of these victims. They have no
constitutional rights, unlike the de-
fendants. Those accused of crime have
more than a dozen rights which have
been largely secured by amendments to
the U.S. Constitution.

They, of course, trump any rights
that States, either by statute or State
constitutional provision, grant to the
victims of crime.

It is time to level the playing field,
to balance the scales of justice, and
provide some rights for victims of
crime. These are very basic and simple
rights, as Senator FEINSTEIN will ar-
ticulate in just a moment.

To secure basic rights to be informed
and to be present and to be heard at
critical stages throughout the judicial
process is the least that our society
owes people it has failed to protect.

Thirty-two State constitutional
amendments have been passed by an
average popular vote of nearly 80 per-
cent. Clearly, the American people
have developed a consensus that the
rights of crime victims deserve protec-
tion.

Unfortunately, these State provi-
sions have not been applied with suffi-
cient seriousness to ensure the protec-
tion of these victims of crime.

Let me note some quotations, first
from the Attorney General of the
United States, and then from attorneys
general—these are the law enforcement
officials of our country—and the Gov-
ernors, who, of course, are the chief ex-
ecutives of the various States.

Attorney General Reno explained, in
testimony before the Senate Judiciary
Committee:

Efforts to secure victims’ rights through
means other than a constitutional amend-
ment have proved less than fully adequate.
Victims’ rights advocates have sought re-
forms at the State level for the past 20 years.
However, these efforts have failed to fully
safeguard victims’ rights. These significant
State efforts simply are not sufficiently con-
sistent, comprehensive, or authoritative to
safeguard victims’ rights.

Legal commentators have reached
the same conclusion.

For example, Harvard law professor
Laurence Tribe has explained that the
existing statutes and State amend-
ments ‘‘are likely, as experience to
date sadly shows, to provide too little
real protection whenever they come
into conflict with bureaucratic habit,
traditional indifference, sheer inertia,
or any mention of an accused’s rights
regardless of whether those rights are
genuinely threatened.”
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According to a December 1998 report
from the National Institute of Justice,
the victims are denied their rights. The
report concluded that:

Enactment of state laws and state con-
stitutional amendments alone appear to be
insufficient to guarantee the full provision
of victims’ rights in practice.

The report went on to note numerous
examples of how victims were not
given rights they were already sup-
posed to be given under State provi-
sions.

For example, even in several States
identified as giving strong protection
to victims’ rights, fewer than 60 per-
cent of the victims were notified of the
sentencing hearing, and fewer than 40
percent were notified of the pretrial re-
lease of the defendant. That can be a
serious matter to a victim of crime. A
followup analysis of the same data
found that racial minorities are less
likely to be afforded their rights under
the patchwork of existing statutes.

According to a letter, dated April 21
of this year, signed by 39 of the State
attorneys general:

We are convinced that statutory protec-
tions are not enough; only a federal constitu-
tional amendment will be sufficient to
change the culture of our legal system.

A 400-page report by the Department
of Justice on victims’ rights and serv-
ices concluded that:

[tThe U.S. Constitution should be amended
to guarantee fundamental rights for victims
of crime.

The report continued:

A victims’® rights constitutional amend-
ment is the only legal measure strong
enough to rectify the current inconsistencies
in victims’ rights laws that vary signifi-
cantly from jurisdiction to jurisdiction on
the state and federal levels.

For those who are concerned that
somehow a Federal constitutional
amendment would impinge upon States
rights other than noticing, of course,
that 75 percent of the States would
have to approve such a constitutional
amendment for it to go into effect, let
me refer to a resolution of the National
Governors’ Association, which passed
by a vote of 49-1, strongly supporting a
constitutional amendment.

It stated:

Despite . . . widespread state initiatives,
the rights of victims do not receive the same
consideration or protection as the rights of
the accused. These rights exist on different
judicial levels. Victims are relegated to a po-
sition of secondary importance in the judi-
cial process.

The resolution also stated:

The rights of victims have always received
secondary consideration within the U.S. Ju-
dicial process, even though states and the
American people by a wide plurality consider
victims’ rights to be fundamental. Protec-
tion of these basic rights is essential and can
only come from a fundamental change in our
basic law: the U.S. Constitution.

That is it. Despite the well-meaning
intention of judges, prosecutors, and
others who fundamentally agree that
victims need these rights of basic fair-
ness in our criminal justice system, as
the evidence has overwhelmingly dem-

CONGRESSIONAL RECORD — SENATE

onstrated, they are just not getting
that kind of fair treatment, despite the
best efforts of all these people. That is
why, after 18 years, the conclusion has
been reached by so many that the only
way to guarantee these rights is by
placing them in the U.S. Constitution
where defendants’ rights have also been
amended into existence.

We all know it shouldn’t be easy to
amend the Constitution, but we have
been very careful to communicate with
prosecutors and others who are famil-
iar with the issues. After 63 drafts, we
think we have it right. We think we
have a very tightly drawn amendment,
which Senator FEINSTEIN will explain
in just a moment, that protects these
rights without denigrating whatsoever
the rights of the defendants or those
accused of crime.

Our amendment has 42 cosponsors in
this body, a bipartisan group of Demo-
crats and Republicans. We have 39
State attorneys general who have
signed a strong letter in support. Our
Presidential candidates, both current
and past, have strongly supported a
crime victims’ rights amendment, as
have groups such as Parents of Mur-
dered Children, Mothers Against Drunk
Driving, the National Organization for
Victim Assistance, and others.

I thought it would be appropriate to
recognize the President of the United
States, who said in a very strong state-
ment before a number of crime victims’
rights groups:

I strongly believe that victims should be
central participants in the criminal justice
system, and that it will take a constitu-
tional amendment to give the rights of vic-
tims the same status as the rights of the ac-
cused.

He also said the following, which I
think represents the views of all of us
in this body:

I do not support amending the Constitu-
tion lightly; it is sacred. It should be
changed only with great caution and after
much consideration. But I reject the idea
that it should never be changed. Change it
lightly and you risk its distinction. But
never change it and you risk its vitality.

But this is different. This is not an at-
tempt to put legislative responsibilities in
the Constitution or to guarantee a right that
is already guaranteed. Amending the Con-
stitution here is simply the only way to
guarantee the victims’ rights are weighed
equally with defendants’ rights in every
courtroom in America.

Mr. President, that is all we ask.

I ask unanimous consent to print in
the RECORD three pages of groups that
strongly support our amendment.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CRIME VICTIMS’ RIGHTS AMENDMENT
SUPPORTERS
PUBLIC OFFICIALS

42 cosponsors in the U.S. Senate (29R; 13D),
Former Senator Bob Dole, Representative
Henry Hyde, Texas Governor George W.
Bush, California Governor Gray Davis, Ari-
zona Governor Jane Hull, Former U.S. Attor-
ney General Ed Meese, Former U.S. Attorney
General Dick Thornburgh, Former U.S. At-
torney General William Barr, The Repub-
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lican Attorneys General Association, Ala-
bama Attorney General Bill Pryor, Alaska
Attorney General Bruce Botelho, Arizona
Attorney General Janet Napolitano, Cali-
fornia Attorney General Bill Lockyer, Colo-
rado Attorney General Ken Salazar, Con-
necticut Attorney General Richard
Blumenthal, Delaware Attorney General M.
Jane Brady, Florida Attorney General Bob
Butterworth, Georgia Attorney General
Thurbert E. Baker, Hawaii Attorney General
Earl Anzai.

Idaho Attorney General Alan Lance, Illi-
nois Attorney General Jim Ryan, Indiana
Attorney General Karen Freeman-Wilson,
Kansas Attorney General Carla Stovall, Ken-
tucky Attorney General Albert Benjamin
Chandler III, Maine Attorney General An-
drew Ketterer, Maryland Attorney General
J. Joseph Curran, Jr., Michigan Attorney
General Jennifer Granholm, Minnesota At-
torney General Mike Hatch, Mississippi At-
torney General Mike Moore, Montana Attor-
ney General Joseph P. Mazurek, Nebraska
Attorney General Don Stenberg, New Jersey
Attorney General John Farmer, New Mexico
Attorney General Patricia Madrid, North
Carolina Attorney General Michael F.
Easley, Ohio Attorney General Betty D.
Montgomery, Oklahoma Attorney General
W.A. Drew Edmondson, Oregon Attorney
General Hardy Meyers, Pennsylvania Attor-
ney General Mike Fisher, Puerto Rico Attor-
ney General Angel E. Rotger Sabat.

South Carolina Attorney General Charlie
Condon, South Dakota Attorney General
Mark Barnett, Texas Attorney General John
Cornyn, Utah Attorney General Jan Graham,
Virgin Islands Attorney General Iver A.
Stridiron, Virginia Attorney General Mark
Earley, Washington Attorney General Chris-
tine O. Gregoire, West Virginia Attorney
General Darrell V. McGraw Jr., Wisconsin
Attorney General James Doyle, Wyoming
Attorney General Gay Woodhouse, Alaska
State Legislature.

LAW ENFORCEMENT

Federal Law Enforcement Officers Associa-
tion, Law Enforcement Alliance of American
(LEAA), American Probation and Parole As-
sociation (APPA), American Correctional
Association (ACA), National Criminal Jus-
tice Association (NCJA), National Organiza-
tion of Black Law Enforcement Executives,
Concerns of Police Survivors (COPS), Na-
tional Troopers’ Coalition (NTC), Mothers
Against Violence in America (MAVIA), Na-
tional Association of Crime Victim Com-
pensation Boards (NACVCB), National Cen-
ter for Missing and Exploited Children
(NCMEC), International Union of Police As-
sociations AFL-CIO, Norm Early, former
Denver District Attorney, Maricopa County
Attorney Rick Romley, Pima County Attor-
ney Barbara Lawall, Shasta County District
Attorney McGregor W. Scott, Steve Twist,
former chief assistant Attorney General of
Arizona.

California Police Chiefs Association, Cali-
fornia Police Activities league (CALPAL),
California Sheriffs’ Association, Los Angeles
County Sheriff Lee Baca, San Diego County
Sheriff William B. Kolender, San Diego Po-
lice Chief David Bajarano, Sacramento Coun-
ty Sheriff Lou Blanas, Riverside County
Sheriff Larry D. Smith, Chula Vista Police
Chief Richard Emerson, El Dorado County
Sheriff Hal Barker, Contra Costa County
Sheriff Warren E. Rupf, Placer County Sher-
iff Edward N. Bonner, Redding Police Chief
Robert P. Blankenship, Yavapai County
Sheriff’s Office, Bannock County Prosecu-
tor’s Office, Los Angeles County Police
Chiefs’ Association.
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VICTIMS

Mothers Against Drunk Driving (MADD),
National Victims’ Constitutional Amend-
ment Network (NVCAN), National Organiza-
tion for Victim Assistance (NOVA), Parents
of Murdered Children (POMC), Mothers
Against Violence in America (MAVIA), Jus-
tice for Murder Victims, Crime Victims
United of California, Justice for Homicide
Victims, We Are Homicide Survivors, Vic-
tims and Friends United, Colorado Organiza-
tion for Victim Assistance (COVA), Racial
Minorities for Victim Justice, Rape Re-
sponse and Crime Victim Center.

Stephanie Roper Foundation, Speak Out
for Stephanie (SOS), Pennsylvania Coalition
Against Rape (PCAR), Louisiana Foundation
Against Sexual Assault, KlaasKids Founda-
tion, Marc Klaas, Victims’ Assistance Legal
Organization, Inc. (VALOR), Victims Re-
membered, Inc., Association of Traumatic
Stress Specialists, Doris Tate Crime Victims
Bureau (DTCVB), Rape Response & Crime
Victim Center, John Walsh, host of ‘‘Amer-
ica’s Most Wanted’” Marsha Kight, Oklahoma
City bombing victim.

OTHER SUPPORTERS

Professor Paul Cassell, University of Utah
School of Law, Professor Laurence Tribe,
Harvard University Law School, Professor
Doug Beloof, Northwestern Law School
(Lewis and Clark), Professor Bill Pizzi, Uni-
versity of Colorado at Boulder, Professor
Jimmy Gurule, Notre Dame Law School, Se-
curity on Campus, Inc., International Asso-
ciation for Continuing Education and Train-
ing (IACET), Women in Packaging, Inc.,
American Machine Tool Distributors’ Asso-
ciation (AMTDA), Jewish Women Inter-
national, Neighbors Who Care, National As-
sociation of Negro Business & Professional
Women’s Clubs, Citizens for Law and Order,
National Self-Help Clearinghouse, American
Horticultural Therapy Association (AHTA),
Valley Industry and Commerce Association.

Mr. KYL. In terms of specific letters
of support and so on, we will hear
about that at a later time.

I conclude my statement by saying it
has been a great pleasure for me to
work on a bipartisan basis with Sen-
ator DIANNE FEINSTEIN who, as have I,
has spent the better part of 4 years
honing and crafting this amendment,
working with victims’ rights groups,
visiting with fellow Senators, Members
of the House of Representatives, rep-
resentatives of the White House, the
Department of Justice, and many oth-
ers in an effort to ensure that the
amendment we present to the Senate
today is the very best possible product
we could present.

We are always open to more sugges-
tions. We have never closed the door to
additional suggestions by people who
in good faith wish to make sure this
amendment will do what we want it to
do, without, of course, taking away the
rights of defendants. We remain com-
mitted to that proposition.

Over the next several days, obvi-
ously, we will hear from opponents. We
are delighted to hear their comments
and to visit with them about sugges-
tions they may have. At the end of the
day, as all of the statements I have
read suggest, there is no alternative.
There is only one way to protect the
victims of violent crime; that is,
through adoption of a Federal constitu-
tional amendment.
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The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, had the
Senator from Arizona completed his re-
marks?

Mr. KYL. I have completed my open-
ing statement. I don’t think there is a
specific agreement. The time is divided
equally.

The PRESIDING OFFICER. The time
is equally divided between Senator KyL
and Senator LEAHY.

Mr. LEAHY. Mr. President, normally
I would speak at this point, under the
usual procedure, following the major-
ity floor leader. I know the distin-
guished Senator from California wishes
to speak. I will not follow the normal
procedure and speak but allow her to
go forward. Then I will claim the floor
after her speech.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
thank our ranking member for this op-
portunity. It gives an opportunity for
the Senator from Arizona and me to
explain the amendment. I very much
appreciate that.

Providing constitutional rights for
victims of violent crime has been at
the top of my list of priorities as a Sen-
ator from California. I will take a few
moments to explain why.

I thank our colleague, Senator KYL,
for his leadership in bringing this issue
to the forefront and working so closely
with me in a bipartisan way over the
past 4 years through two Congresses. I
believe this is what voters sent us here
to do, to work together, Republicans
and Democrats, House and Senate, to
find solutions to the problems ordinary
Americans face every day. Indeed, ordi-
nary Americans do find problems in the
criminal justice system.

There were about 9 million victims of
violent crimes in 1996, when we began
this effort, and each of the 4 years
since that time in the United States.
Many of these victims were actually
victimized a second time by the crimi-
nal justice system. They were kept in
the dark about their case. They were
excluded at the trial. They were unable
to express their concerns for their safe-
ty when a decision was made to release
their attacker. It is for these victims
we are fighting for this amendment to
the Constitution of the United States.

There are those who say the Con-
stitution is a static document; it is a
perfect document; it should not be
changed. There are those who say it
should not be changed easily. There are
those who say it should not be changed
without need. We are in the latter two.
We believe we have a serious amend-
ment, and we believe we can dem-
onstrate the need for this change.

The amendment we propose today
meets a situation, the situation that
when the Constitution of the United
States was written in 1789, there were
but 4 million people in 13 colonies.
Today we are over 250 million people,
and victims of violent crimes alone
amount to over 9 million a year.
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When the Constitution was written,
it was a different day. In 1791, the Bill
of Rights was written. Between the
text of the Constitution and the text of
the Bill of Rights, a number of rights
were provided to the accused, rights to
protect them against an overeager,
overzealous, and overambitious Gov-
ernment. We all know what they are:
The right to counsel, to due process, to
a speedy trial, against double jeopardy,
against self-incrimination, against un-
reasonable searches and seizures, the
right to have warrants issued upon
probable cause, the right to a jury of
peers, the right to be informed, and so
on.

Victims were entirely left out, and
when the Constitution and the Bill of
Rights were written in 1789 and 1791,
there were essentially no rights pro-
vided to victims in the United States.
There was good reason for it. I want to
say why that took place.

When the Constitution was written,
in America in the late 18th century and
well into the 19th century, public pros-
ecutors did not exist. Victims could,
and did, commence criminal trials
themselves by hiring a sheriff to arrest
the defendant, initiating a private
prosecution. The core rights of our
amendment to notice, to attend, to be
heard were inherently made available
to a victim of a violent crime. As Juan
Cardenas, writing in the Harvard jour-
nal of law and public policy, observed:

At trial, generally, there were no lawyers
for either the prosecution or the defense.
Victims of crime simply acted as their own
counsel, although wealthier crime victims
often hired a prosecutor.

Gradually, public prosecution re-
placed the system of private prosecu-
tion. With the explosive growth of
crime in this country in recent years,
it became easier and easier for the vic-
tim to be left aside in the process.

As other scholars have noted:

With the establishment of the prosecutor
the conditions for the general alienation of
the victim from the legal process further in-
creased.

Mr. President, this began to happen
in the mid 19th century, around 1850,
when the concept of the public pros-
ecutor was developed in this country
for the first time.

The victim is deprived of his [or her] abil-
ity to determine the course of a case and is
deprived of the ability to gain restitution
from the proceedings. Under such conditions,
the incentives to report crime and to cooper-
ate with the prosecution also diminished. As
the importance of the prosecution increases,
the role of victim is transformed [in our
country] from principal actor to a resource
that may [or may not] be used at the pros-
ecutor’s discretion.

Those aren’t my words; those are
words of Fredric Dubow and Theodore
Becker in ‘“‘Criminal Justice and the
Victim.”

So we see why the Constitution must
be amended to guarantee these rights.
There was no need to guarantee them
in 1789 and 1791, when the Bill of Rights
was added. We see that the criminal
justice system has changed with the
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evolution of the concept of the public
prosecutor, and we see that America
has changed. The prevalence of crime
has changed. The number of victims
has changed. So creating the need and
circumstance to respond to these devel-
opments and to restore balance in the
criminal justice system by guaran-
teeing certain basic rights of violent
crime victims in the United States is
what we seek to do.

Those rights would be as follows: The
right to notice of proceedings; the
right not to be excluded from pro-
ceedings; the right to be heard at pro-
ceedings, if present; the right to sub-
mit a statement; the right to notice of
release or escape of an attacker. For
me, that is a central point and how I
got involved in this movement. Also,
there is the right to consideration in
ensuring a speedy trial; the right to an
order of restitution ordered by a judge;
the right to consideration of safety in
determining any conditional release.
Those are basic, core rights that we
would give to a victim of violent crime
to be balanced against the rights of the
accused.

Senator KYL mentioned that among
our supporters are Prof. Laurence
Tribe of the Harvard Law School. Pro-
fessor Tribe is a noted constitutional
expert. Let me quote portions of his
testimony from the House hearing on
the amendment:

The rights in question—the rights of crime
victims not to be victimized yet again
through the processes by which government
bodies and officials prosecute, punish, and
release the accused or convicted offender—
are indisputably basic human rights against
government, rights that any civilized system
of justice would aspire to protect and strive
never to violate.

Our Constitution’s central concerns in-
volve protecting the rights of individuals to
participate in all those government proc-
esses that directly and immediately involve
those individuals and affect their lives in
some focused and particular way. ... The
parallel rights of victims to participate in
these proceedings are no less basic, even
though they find no parallel recognition in
the explicit text of the U.S. Constitution.

The fact that the States and Congress,
within their respective jurisdictions, already
have ample affirmative authority to enact
rules protecting these rights is. . .not a rea-
son for opposing an amendment alto-
gether. . . . The problem, rather, is that
such rules are likely, as experience to date
sadly shows, to provide too little real protec-
tion whenever they come into conflict with
bureaucratic habit, traditional indifference,
sheer inertia, or any mention of an accused’s
rights regardless of whether those rights are
genuinely threatened.

Now, some people would say, ‘‘Let’s
pass another Federal statute.” To
them, I say: Been there, done that. We
did that twice—in the case of the Okla-
homa City bombing—and the judge ig-
nored the Federal statute both times.
According to the FBI, 98.4 percent of
violent crimes are prosecuted in State
courts. So why a Federal statute won’t
work is that even the broadest Federal
statute would affect only 1 percent of
the victims of violent crimes in this
Nation. And then that statute could, in
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effect, be trumped at any time by the
constitutional amendment provided to
the accused.

The attorneys general of 37 States,
Puerto Rico, and the Virgin Islands
have all signed a letter with this state-
ment:

We are convinced that statutory provisions
are not enough. Only a Federal constitu-
tional amendment will be sufficient to
change the culture of our criminal justice
system.

Let me tell you, very personally, why
I believe this to be very necessary. Let
me take you back to my life in San
Francisco in the 1970s. In 1974, in my
home city, a man by the name of An-
gelo Pavageau broke into the house of
Frank and Annette Carlson in Portrero
Hill. Mr. Pavageau tied Mr. Carlson to
a chair, murdered him by beating him
with a hammer, a chopping block, and
a ceramic vase. He then repeatedly
raped Annette Carlson, who was 24
yvears old, breaking several of her
bones. He slit her wrists and tried to
strangle her with a telephone cord be-
fore setting their home on fire and
leaving them to go up in flames.

But Mrs. Carlson survived the fire;
she lived and she testified against her
attacker. That testimony sent him to
prison where he resides, I believe, to
this day. But she has been forced to
change her name. She lives anony-
mously and she continues to live in
fear that one day her attacker may be
released and come back after her.

When I was mayor of San Francisco,
she called me several times to notify
me that she had found out that he was
up for parole, and she begged me to do
what I could to see that she would
know if he was released so she could
protect herself. Amazingly, it was up
to her to find this information. The
system did not provide it.

I believe no American citizen should
have to live out of fear that their
attacker will be released from jail or
from prison without their notice. That
is a basic right provided by this meas-
ure.

In 1979, a killing occurred which gal-
vanized the victims’ rights movement
in California. A young woman named
Catina Rosa Salerno was murdered on
her first day of school at the Univer-
sity of the Pacific in Stockton. The
killer was an 18-year-old, Steven Jones
Burns, Catina’s high school sweetheart
and a trusted family friend. After
shooting her, Burns went back to his
dorm room to watch Monday night
football. He could see her as she bled to
death outside his window.

During the trial, the family was not
allowed in the courtroom and had to
sit outside waiting for news. The mur-
der of Catina had a profound and last-
ing effect on the family. Her mother,
Harriet, and her father, Michael, co-
founded Crime Victims United, one of
California’s more outspoken groups for
victims’ rights, and the family has
since that day worked tirelessly to
educate the public about the rights of
crime victims.

S2823

These cases helped California become
the first State in the Nation to pass a
crime victims’ constitutional amend-
ment, an amendment to the State Con-
stitution of California, Proposition 8,
in 1982. It gave victims the right to res-
titution, the right to testify at sen-
tencing, probation, and parole hear-
ings, established a right to safe and se-
cure public school campuses, and made
various changes in criminal law. It was
a good start.

Since that time, a total of 32 States
have passed constitutional amend-
ments to provide victims of crime with
certain basic rights. All of them have
passed by substantial margins—Ala-
bama, 80 percent; Connecticut, 78 per-
cent; Idaho, 79 percent; Illinois, 77 per-
cent; Indiana, 89 percent; Kansas, 84
percent. Some States passed them by
constitutional convention: South Caro-
lina, Tennessee, Texas, Utah, Virginia,
Washington, and Wisconsin.

What is wrong with that? What is
wrong is the paperwork quilt of dif-
ferent rights provided by different
State Constitutions. The remaining
States—18 of them—provide no basic
rights for a victim of a violent crime.
We provide a basic core of rights—of
notice, of presence, to be heard, to be
noticed of an attacker’s release, to res-
titution if ordered by a judge—eight
certain, basic, core rights that exist for
every victim of a violent crime
throughout the United States. For the
first time in history, the Constitution
would recognize a victim has core basic
rights, that those rights are present in
the Constitution, and that the victims
are free to exercise those rights.

In summary, I know this amendment
is controversial. I know there are those
who will say these State amendments
are enough. I want to give a few exam-
ples of why the State amendments are
not enough.

Maryland has a State amendment.
But when Cheryl Rae Enochs Resch
was beaten to death with a ceramic
beer mug by her husband, her mother
was not notified of the killer’s release
25 years into the 10-year sentence. The
mother was not given the opportunity
to be heard about this release—in vio-
lation of the Maryland constitutional
amendment.

Arizona has a State constitutional
amendment, but an independent audit
of victim-witness programs in four Ari-
zona counties, including Maricopa
County, where Phoenix is located,
found that victims were not consist-
ently notified of hearings; they were
not conferred with by prosecutors re-
garding plea bargains; they were not
consistently provided with an oppor-
tunity to request postconviction notifi-
cation.

Ohio has a State amendment. But
when the murderer of Maxine John-
son’s husband changed his plea, Maxine
was not notified of the public hearing
and was not given the opportunity to
testify at his sentencing as provided in
Ohio law.

A Justice Department-supported
study of the implementation of State
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victims’ rights amendments released
earlier this year made similar findings:

Even in States with strong legal protec-
tions for victims’ rights, the Victims’ Rights
study revealed many victims are denied
their rights. Statutes themselves appear to
be insufficient to guarantee the provision of
victims’ rights.

The report goes on:

Nearly two-thirds of crime victims, even in
states with strong victims’ rights protection,
were not notified that the accused offender
was out on bond.

Therefore, the victim had no oppor-
tunity to protect himself or herself.

Nearly one half of all victims, even in the
strong protection states, did not receive no-
tice of the sentencing hearing—notice that is
essential if they are to exercise their right to
make a statement at sentencing.

Finally:

A substantial number of victims reported
they were not given an opportunity to make
a victim impact statement at sentencing or
parole.

State amendments are not enough.
The reason a Federal statute will not
work is that it has not worked before
and our area of coverage is too small.
The best Federal statute we could pass
would cover but 1 percent of victims of
violent crimes in this Nation.

That leaves but one remedy. It is a
difficult remedy. It takes time. It im-
poses an act of conscience on every
Member of this body and the other
body who believes the Constitution of
the United States should not be amend-
ed: Is it worthy to make this amend-
ment to afford the victim of a rape at-
tack, the victim of an attempted mur-
der attack, with the notice as to when
that individual is going to be released
from jail or prison? I think it is.

Is this a worthy enough cause so that
an individual can at least be noticed
when a trial is going to take place, can
at least be present, can at least make
a statement, can at least have an order
of restitution if ordered by a judge, and
to at least have notice of these basic
rights? I think so.

I don’t believe the Constitution of
the United States was written purpose-
fully to exclude victims. The victim
was part of the trial. The victim
brought the trial. The victim brought
the investigation. The victim was
present in court. And our country func-
tioned that way until the mid-19th cen-
tury and the evolution of the public
prosecutor.

The only way to remedy this signifi-
cant omission, I contend, is to amend
the Constitution of the United States
and at long last show the Constitution
is, in fact, a living document, that it
does expand to take into consideration
the evolution of circumstances within
our country. This cannot be done, it
cannot be achieved, without an amend-
ment to the Constitution of the United
States.

I reserve the remainder of my time,
and I yield the floor.

Mr. HATCH. Mr. President, the peo-
ple who have followed the victims’
rights amendment closely know that I
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voted for this measure in the Judiciary
Committee, and that I did so despite
some reservations about its provisions
and its language. No one has worked
harder on this issue than the distin-
guished chairman of the Judiciary
Committee’s Subcommittee on Tech-
nology, Terrorism, and Government In-
formation—Senator JON KYL. He has
been a tireless advocate for victims
rights, and has done more than most
will ever appreciate to make the Sen-
ate’s consideration of this proposed
resolution a reality. Both he, and his
lead cosponsor and ranking member on
the Subcommittee, Senator DIANNE
FEINSTEIN, are to be commended.
Frankly, they—and the committed net-
work of victims® advocates—are why
we are here today. It is because of their
tireless commitment to this measure
that I will vote to invoke cloture on
the motion to proceed to consideration
of S.J. Res. 3. I should be clear, how-
ever, that I do so with some reserva-
tions concerning the proposed text of
the amendment. But I hope my con-
cerns can be addressed during the floor
debate on the resolution.

Among my reservations are:

Its scope: the amendment’s protec-
tions apply only to violent crimes;

Its vagueness: some of its definitions
are unclear and will be subject to too
much judicial discretion; and

Its effects on principles of federalism:
the proposed amendment could pave
the way for more federal control over
state legal proceedings.

Given my reservations, some of my
colleagues have asked how I could nev-
ertheless approve the Senate’s consid-
eration of S.J Res. 3. I'd like to ex-
plain, beginning with a little back-
ground on the origins of the criminal
justice system.

Our Constitution provides the back-
bone for what has unquestionably
evolved into the best criminal justice
system that has ever existed on Earth.
Decent and thoughtful people have
worked for over two hundred years
writing and re-writing the statutes,
case law, rules and procedures that
guide the judges and lawyers who run
the system. Those laws and rules have,
by and large, kept the courts appro-
priately focused on the twin goals of
seeking the truth and protecting the
accused from arbitrary or unreasonable
government actions.

Although our criminal justice system
is the best, it is not perfect. There are
many ways in which it could improve.
One of the most important areas need-
ing improvement is the manner in
which the criminal justice system
treats victims of crime.

The fact that the drafters of the Con-
stitution did not include specific rights
for victims of crime is not surprising.
At that time, there was no need for
such rights because victims were par-
ties to the legal actions against their
perpetrators. There was no such thing
as a public prosecutor; victims brought
cases against their attackers. When the
Constitution was drafted, victims of
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crime were protected by the same
rights given to any party to litigation.

The rights of victims were dramati-
cally altered—along with the rest of
the criminal justice system—with the
advent of government-paid public pros-
ecutors in the mid-1800s. Since then,
the government, not the victim, has
been the party litigating against crimi-
nals in court. Obviously this has been a
tremendously important effect on soci-
ety by ensuring that criminals are pun-
ished even when their victims could
not, or would not, prosecute them.
Today we would not have even a sem-
blance of crime control without public
prosecutors.

Unfortunately, however, one side-ef-
fect of replacing victims with public
prosecutors was to force victims to the
sidelines of the criminal justice sys-
tem. No longer are victims parties to
the case. No longer do individual vic-
tims have legal representation in
court. No longer are the victims an in-
tegral part of the process. Instead, vic-
tims have become relegated to the role
of one-call witnesses who can be sum-
moned—or not—by either side.

The distance between victims and the
criminal process has grown greater
over time. Prosecutors are overworked,
courts face backlogs of cases, and pris-
ons are overcrowded. These practical
constraints, together with strategic
legal considerations, has led to an in-
creasingly institutional view of
crime—a view that focuses on proc-
essing cases rather than involving vic-
tims.

In conclusion, Mr. President, I be-
lieve the time has come for the Senate
to consider the victims rights amend-
ment. The issue for the Senate should
not be whether we pass a victims’
rights amendment—I believe we should
do so. But I believe we must ensure
that whatever form our final product
takes, we have fully debated and con-
sidered the matter. In the end, delib-
erations and our final passage of a vic-
timgs’ rights amendment will have pro-
found, reaching effects on the criminal
justice system. We need to be sure the
results are as we would wish them to
be.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, I listened
to my two distinguished colleagues.
Not only are all colleagues ‘‘distin-
guished” colleagues, but these two are
also personal friends. One is a Repub-
lican, one a Democrat. Both are indi-
viduals I like very much, individuals
with whom I enjoy working on the Sen-
ate Judiciary Committee.

However, notwithstanding our friend-
ship and our service on the same com-
mittee, I must disagree with them on
this constitutional amendment.

I do not disagree with them at all on
the intent of the amendment to give
victims rights; to make sure they can
be heard in sentencing, to make sure
their views are sought out in every
area from plea bargains to compensa-
tion. I know in the 8 years I was a pros-
ecutor I did that. It was the standard
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procedure in my office. I insisted that
victims be heard in the pre-sentence
report, victims be heard by the court,
victims be heard by the prosecutor’s of-
fice if a determination was made to ei-
ther bring extra charges or to drop
some charges—whatever the reason
might be.

I must admit, I would have been very
concerned had there been a constitu-
tional amendment of this nature be-
cause I can almost picture the number
of appeals, the number of delays, and
the number of other issues that would
come up. In many ways, it would cre-
ate, in my view, just the opposite effect
from that which the sponsors want;
that is, so many appeals could come
out of this that everybody would lose
sight of who is being prosecuted and
why.

Last Wednesday, we observed the
fifth anniversary of the killing of 168
Americans in the horrific bombing of
the Alfred P. Murrah Federal Building
in Oklahoma City, and we opened the
Oklahoma City National Memorial.

Every American was shocked at the
initial bombing. Every American must
have been moved by the speeches and
the observance at the memorial. I re-
member, after that terrible incident,
the Senate proceeded to consider
antiterrorism legislation. The incident
was in the spring, and by June, we were
considering antiterrorism legislation.
In fact, at that time the Senate accept-
ed my amendment to include victims
legislation in the antiterrorism bill. I
worked with Senator MCCAIN to in-
crease assessments against those con-
victed of crime, with the assessments
to go to the Crime Victims Fund. When
the matter was completed the fol-
lowing year, we preserved our legisla-
tive improvements to help victims of
terrorism in the United States, in fact
around the world, as the Justice for
Victims of Terrorism Act of 1996. We
moved very quickly to respond.

Last Thursday, we also observed the
anniversary of the tragic violence at
Columbine High School. That was one
in a series of deadly incidents of school
violence over the last few years. Scores
of our Nation’s children have been
killed or wounded over the last 3 years
from school violence, and that violence
has shaken families and communities
across our Nation. In the wake of the
Columbine violence, the Senate moved
to the consideration of juvenile crime
legislation. We had one of the few real
Senate debates in the past few years.
We had a 2-week debate. During that 2-
week debate, we greatly improved the
bill with numerous amendments, in-
cluding a number directed at common-
sense, consensus gun safety laws.

On May 20 last year, within a month
of the Columbine tragedy, the Senate
acted to pass the Hatch-Leahy juvenile
crime bill. We did it by a 3-1 margin,
but since last May when we passed it,
the Congress has kept the country
waiting for final action on the legisla-
tion. Since last May, the Congress and
the Senate have kept the country wait-
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ing for sensible gun safety laws. It has
been now more than a year since the
tragic event at Columbine High School
in Littleton, CO; more than a year
since 14 students and a teacher lost
their lives in that tragedy on April 20,
1999. Still, the American people are
waiting for action by this Congress.

It has been more than 11 months
since the Senate passed the Hatch-
Leahy juvenile justice bill by a bipar-
tisan vote of 73-25. It had modest, but
I believe effective, gun safety provi-
sions in it. It has been more than 8
months since the House and Senate ju-
venile justice conference met. That
was only a ceremonial meeting. We did
it for the first and the last and the only
time. Throughout the entire school
year that has ensued, the Republican
Senate chairman of the House-Senate
conference and the Republican leader-
ship of the Congress, have refused to
call this conference back to work. The
Senate and House Democrats have been
ready for months to reconvene the ju-
venile justice conference and work
with Republicans to craft an effective
juvenile justice conference report that
includes reasonable gun safety provi-
sions. But the majority has refused to
act.

I think the lack of attention, a lack
of effective action is shameful, particu-
larly in light of the fact that Congress
has spent far more time in recess than
in session since the first ceremonial
meeting of the conference.

I spoke on the floor several times
over the last year—on September 8,
September 9, October 21, March 21,
March 28, March 29, April 5, April 6,
April 13, and today—urging the major-
ity to reconvene the juvenile justice
conference. I have joined with Sen-
ators, both in writing and on the floor,
to request the Senate leadership let us
complete our work on the conference
and send a good bill to the President.
We should not delay simply because
some powerful gun lobbies do not want
us to pass even the most modest gun
safety legislation; even the modest pro-
vision that closes this huge loophole
we now have for gun shows where
somebody in a flea market can sell
firearms to felons.

On October 20, 1999, all the House and
Senate Democratic conferees sent a
letter to Senator HATCH and Congress-
man HYDE, calling for an open meeting
of the conference. On March 3 of this
year, after another shocking school
shooting involving 6-year-old class-
mates in Michigan, Representative
CONYERS and I wrote again to Senator
HATCH and Congressman HYDE request-
ing an immediate meeting of the con-
ference. The response has been re-
sounding silence.

Even a bipartisan letter on April 11
from the Republican chairman of the
House Judiciary Committee, HENRY
HYDE, and the Ranking Democrat,
JOHN CONYERS, to the Republican Sen-
ate chairman of the conference, Sen-
ator HATCH, has not succeeded in get-
ting the conference back to work. We
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have to find time, or at least the will,
to pass balanced, comprehensive juve-
nile crime legislation. This is some-
thing that could be signed into law
today, or within a day after being
passed. This is legislation we passed by
a 73-25 margin, and then we hold it in
abeyance because the gun lobbyists
said do not touch this.

What have we done in the meantime?
We keep having a number of proposed
constitutional amendments. Last
month, it was a proposed constitu-
tional amendment regarding the flag. I
spoke at the beginning and end of that
debate to urge the Senate to turn to
completing our work on the juvenile
crime bill, health care reform legisla-
tion, on minimum wage legislation, on
privacy legislation, on confirming the
Federal judges needed in our courts
around the country, and all the other
matters that have been sidetracked
this year. But rather than doing the
legislative work that we should do first
and foremost, we are now going to turn
our attention to another constitutional
amendment, this one with regard to
crime victims’ rights.

I believe constitutional amendments,
if they are brought up, should be ap-
proached seriously. The distinguished
Senator from Arizona and the distin-
guished Senator from California have
approached it seriously. But that
means a real, serious debate. If we are
going to amend the Constitution of the
United States, we should do it seri-
ously. Instead, late on Thursday, after
we voted to adopt an adjournment res-
olution, and everybody had left for the
airport, the majority leader came to
the floor to move to proceed to this
matter. I do not think constitutional
amendments should be a time filler to
be called upon when we do not want to
proceed to legislative items. Nor is a
constitutional amendment the type of
item that should be rushed through
Senate consideration. It should be ex-
plored and thoughtfully considered. If
we are going to start having constitu-
tional amendments rather than legisla-
tive matters, then let’s set aside a good
period of time—a few weeks—to talk
about this one.

Let’s talk about the others that
should come up. I can think of at least
two. Let’s have a constitutional
amendment debate on abortion. For
those who think Roe v. Wade should be
the law of the land, let’s write it into
the Constitution. For those who think
it should not be, this is the chance to
overrule the Supreme Court. Let’s set-
tle once and for all this whole constitu-
tional issue on abortion. Let’s have a
constitutional amendment on that. I
am perfectly willing to move forward
with that. Even though I have stated
my strong positions on this issue, let’s
have a debate on it.

There are those who are concerned
about whether we have too many gun
rights and those who think we do not
have enough. Maybe we should have a
gun amendment to clarify the second
amendment. Maybe we should get these
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issues out of the way once and for all.
We can spend a few weeks on each one
of these. We can be done by late Au-
gust, and the Senate will have spoken
as to how they think it should be done.

The last two times the Senate de-
bated the so-called balanced budget
amendment, those debates consumed a
number of weeks, as they should. This
was a palliative I happened to oppose.
We were told that without a constitu-
tional amendment to balance the budg-
et, we could never balance the budget.
Many of us said if we did our work and
wrote the legislation the right way we
could. Of course, that is exactly what
happened. We did not need a constitu-
tional amendment after all. We are
now debating how to spend the budget
surpluses because we balanced the
budget without a  constitutional
amendment.

This proposed amendment is of simi-
lar length and additional complexity
and will require some time to debate,
as we did with the balanced budget
amendment.

In addition, of course, this is the first
time this amendment will be debated
by the Senate. It has never been de-
bated by the House. So there is a lot of
new ground to cover. If we are to pass
it, I know the House will want to look
to our debate. I assume there will be
weeks of debate on it, as there should
be. It is a legitimate issue.

I think it can be handled statutorily,
but if we are going to do it in the Con-
stitution, we should spend the weeks
necessary to make sure we get it right.

By way of illustration, the Judiciary
Committee took more than 6 months
to file its report on the proposed
amendment, even though a similar
measure had been the subject of a re-
port last Congress. I note that the ma-
jority views in the committee report
run over 40 pages. The principal spon-
sors, Senators KYL and FEINSTEIN,
added a statement of their own addi-
tional views on top of those. I urge all
Senators to read them because they are
worth reading. I note that the minority
views, in which I join with Senators
KENNEDY, KOHL, and FEINGOLD, extend
over 35 pages. I think they are well
worth reading. There is a lot of discus-
sion in them.

We will vote today on the majority
leader’s motion to invoke cloture on
the motion to proceed. I will not op-
pose invoking cloture on the motion to
proceed. In fact, I urge Senators to
vote for cloture on the motion to pro-
ceed. I hope it will be a 100-0 vote. But
once we proceed to consideration of
this measure, my colleagues should un-
derstand that it is an important mat-
ter that will require some extensive de-
bate, and we will see serious and sub-
stantial amendments to this proposal. I
have heard from both sides of the aisle.
I told the distinguished Senator from
California that I will offer a statutory
alternative in the days ahead that can
move the cause of crime victims’ rights
forward immediately by a simple ma-
jority vote, without the additional
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complications and delays the constitu-
tional amendment ratification process
might entail, and without the need to
return to Congress to draft, introduce,

and pass implementing legislation.
There will be other amendments, as I
have said.

I know the distinguished sponsors of
this amendment have been through
more than 60 drafts to date. This is not
an easy issue. It is hardly fixed in
stone. It has not had Senate scrutiny.
In fact, a number of Senators told me
when they came back from the recess
that they were surprised to know this
was coming up because it was added to
the agenda after we had voted to ad-
journ for the Easter recess. Many Sen-
ators are surprised it is before us. I
have told them the proposed constitu-
tional amendment is important. I
think its meanings and mandates have
to be explored.

In my personal view—and I actually
note this with some sadness—the focus
on the constitutional amendment has
actually had the unintended con-
sequence of slowing the pace of vic-
tims’ rights legislation over the past
several years. I am reminded of the de-
bate we had year after year of the need
for a balanced budget amendment to
the Constitution. President Reagan,
who submitted budgets with the big-
gest deficits in the Nation’s history,
would always give great speeches about
needing a constitutional amendment to
balance the budget. Of course, I used to
tell him: There you go again. All you
had to do was introduce a balanced
budget and let us vote on it. Instead,
he introduced budgets, as was his right
as President, with enormous deficits,
and then a few days later gave a speech
saying: I wish we had a constitutional
amendment to balance the budget so
we could balance this budget.

A President came along who did bal-
ance the budget. It was a very tough
vote. I remember that vote in 1993. By
a 1-vote margin in the House—no Re-
publicans voted to balance the budget,
which means cutting a whole lot of
programs—no Republicans voted for it.
It passed by a 1-vote margin in the
House. It was a tie vote in the Senate.
Vice President GORE had to preside and
cast the deciding vote for a balanced
budget.

It was tough. A lot of special interest
groups from the right to the left saw
their programs nailed, but it was the
only way to balance the budget, and we
balanced it. The stock market and the
various financial markets took note:
This is serious; they really are serious.
That vote began this huge economic
surge in this country. I do recall some
on the other side saying: Why, if we
vote to balance the budget, we are
going to have enormous layoffs, 20 per-
cent unemployment, we are going to
have a depression, we are going to have
a recession—all these things. Instead,
the economy has created the most jobs
ever in the history of our Nation. We
have had the greatest economic expan-
sion in our Nation’s history and an
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enormous budget surplus. That is what
happened, but it took a tough vote, not
a palliative of a constitutional amend-
ment to balance the budget; a tough
vote.

A lot of Democrats who were coura-
geous enough to actually vote to bal-
ance the budget were defeated the next
year because they had to cast such un-
popular votes to balance the budget.
They did the right thing, and their
children and grandchildren will bless
them for it.

I have argued that rather than look
again, in this case victims’ rights, to a
constitutional amendment, we should
be looking at a statutory way, the
same way we did with the balanced
budget. I wish the Senate was consid-
ering the Victims Assistance Act, S.
934, and its extensive provisions to im-
prove crime victims’ rights and protec-
tions now and do that during this de-
bate. Instead of during the next several
weeks debating the constitutional
amendment, why don’t we debate S.
934?

I wish we would consider our Seniors
Safety Act, S. 7561, that helps protect
our seniors from nursing home fraud
and abuse and creates protections for
victims of telemarketing fraud. These
senior citizens who are abused in nurs-
ing homes and who are ripped off from
telemarketing frauds are victims also.

I wish the Senate would consider a
number of the scores of additional leg-
islative proposals that would assist
crime victims. Instead of the weeks we
will spend on this constitutional
amendment, why don’t we debate the
Violence Against Women Act II, S. 51,
that my friend, Senator BIDEN, has
championed? That bill will continue
and improve important and effective
programs for domestic violence victims
and other victims of crime. The aid to
those victims of crime would be imme-
diate.

Senator WELLSTONE has introduced
the International Trafficking of
Women and Children Victim Protec-
tion Act, S. 600. It has received little
attention, but it should be debated. He
also sponsored the Battered Women’s
Economic Security and Safety Act, S.
1069, and the Children Who Witness Do-
mestic Violence Protection Act, S.
1321. These bills were introduced to im-
prove the safety and security of these
victims, but they are not being consid-
ered.

It is said that we do not have time,
but we are going to spend several
weeks on a constitutional amendment
that would still have to go through the
other body, and would still have to go
to the States for approval and ratifica-
tion. During those several weeks, we
could be debating those pieces of legis-
lation for victims.

Senators SNOWE, HUTCHISON, GRAMS,
ASHCROFT, SMITH, ABRAHAM, HATCH,
EDWARDS, DURBIN, TORRICELLI, and oth-
ers have sponsored legislation to help
crime victims, but I do not think we
are going to consider them. We are
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going to debate a proposed constitu-
tional amendment. We will spend sev-
eral weeks on something that is not
self-executing but would require addi-
tional follow-on legislation in any
event, but we are told we do not have
time to debate, again, legislation
which could apply help to victims this
summer.

So as we turn to this constitutional
debate, I observe it is not a matter on
which the immediate filing of a cloture
motion would be appropriate. I urge all
Senators—Republicans and Democrats
alike—to vote for cloture on the mo-
tion to proceed. But if we are serious
about debating this measure, then we
should debate it. The distinguished
Senator from Arizona should have all
the time he needs to talk about it. The
distinguished Senator from California
should have all the time she needs to
talk about it. Other Senators who
strongly support it should have all the
time they need. But a number of Sen-
ators who disagree with them ought to
have time to speak, too.

If it means setting aside other legis-
lative agenda, then let’s do so. We have
a short legislative calendar filled with
recesses as it is. Do away with a couple
of the recesses and devote a significant
portion of that time to this. It is not
my first choice. I would prefer to go to
legislative matters on the calendar.
But if we are going to bring up a con-
stitutional amendment, let’s do it
right.

I hope once we turn to the measure,
the majority leader will recognize the
inappropriateness of filing a cloture
motion on this unexplored, proposed
constitutional amendment. When that
course was followed in 1995 in connec-
tion with the constitutional amend-
ment to impose term limits on Con-
gress, it short circuited the debate and
prevented any serious consideration or
amendment.

But then I suspect in that case it was
because a lot of the people who said
they were for term limits never wanted
to actually vote on term limits. We
have had people in this body who have
been for term limits before I was born,
people who have come back here 20 and
30 and 40 years to the Congress saying:
We have to do something about term
limits. They are so determined they
will stay here if it takes them 100
years. If they have to serve for 100
years to get term limits, they will do
it. It is probably why we have never
voted on term limits, because it is a lot
easier to talk about it than to vote on
it. It is like a balanced budget; it is a
lot easier to talk about it than to vote
on it.

But we have a serious matter here. It
has never been considered by the Sen-
ate, so we should talk about it. I think
it could erect technical problems for
important amendments such as pro-
posals of statutory alternatives. But
both the supporters and the opponents
should know that we should have de-
bate on it.

We have had a number of people, con-
servative commentators such as
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George Will and Stewart Taylor, who
have spoken out strongly against it.
We have had liberal commentators who
have spoken out against it.

We have editorials from the New
York Times, the Washington Post, and
others who have opposed it—people
ranging from Chief Justice William
Rehnquist to Bud Welch, the father of
one of the victims of the Oklahoma
City bombing.

I ask unanimous consent that a par-
tial list of those opponents be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

LIST OF OPPONENTS OF S.J. RES. 3

Bill Murphy, Past-President of the Na-
tional District Attorney’s Association, in his
personal capacity;

The Judicial Conference of the United
States;

The National Center for State Courts
(State Chief Justices Association);

Cato Institute;

Bruce Fein, former U.S. Deputy A.G. under
President Reagan;

Second Amendment Foundation;

Chief Justice William Rehnquist’;

Chief Justice Robert Miller, South Dakota
Supreme Court;

David Nelson, State’s Attorney and Beck
Hess, Victim Witness Assistant, Office of the
Minnehaha County, South Dakota, State’s
Attorney;

County of Carbon Montana County Attor-
ney,

Victim Services, the largest victim assist-
ance agency in the country;

The Judicial Conference of the United
States;

The National Center for State Courts
(State Chief Justices Association);

Over 300 Law Professors;

NOW Legal Defense Fund;

National Association for the Advancement
of Colored People;

National Clearinghouse for the Defense of
Battered Women;

Murder Victim’s Family Members for Rec-
onciliation;

Louisiana Foundation Against Sexual As-
sault (Louisiana);

North Dakota Council on Abused Women'’s
Services;

Arizona Coalition Against Domestic Vio-
lence;

Iowa Coalition Against Domestic Violence;

North Dakota Council on Abused Women’s
Services;

Hawaii State Coalition Against Domestic
Violence;

New Mexico Coalition Against Domestic
Violence;

Virginians Against Domestic Violence;

West Virginia Coalition Against Domestic
Violence;

Pennsylvania Coalition Against Domestic
Violence;

Wisconsin Coalition Against Domestic Vio-
lence;

Justice Policy Institute;

Center on Juvenile and Criminal Justice;

National Center on Institutions and Alter-
natives;

American Friends Service Committee;

Friends Committee on National Legisla-
tion;

National Association of Criminal Defense
Lawyers;

American Civil Liberties Union;

Federal Public Defender, Western District
of Washington;

Beth Wilkinson,
City bombing;

Prosecutor Oklahoma
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Bud Welch, Father of victim of Oklahoma
City bombing;

SAFES (Survivors Advocating for an Effec-
tive System).

Mr. LEAHY. Mr. President, I yield
the floor and reserve the remainder of
my time.

The PRESIDING OFFICER
ENzI). Who yields time?

Mr. KYL. Mr. President, let me take
a few minutes to respond to the distin-
guished ranking member of the Judici-
ary Committee, Senator LEAHY.

He is absolutely correct that con-
stitutional amendments should not be
rushed. We have taken a long time to
get to this point—4 years. As a matter
of fact, in the Judiciary Committee
alone we have heard from 34 witnesses
and have had 802 pages of testimony
and submissions. In the House, there
have been hearings. They have had 32
witnesses and about 575 pages of testi-
mony and submissions. In other words,
there have been about 66 witnesses and
nearly 1,400 pages of testimony.

I commend the report of the Judici-
ary Committee to anyone who would
like a really good read on this entire
subject and the reasons why we need a
Federal constitutional amendment.

The bill passed out of the Judiciary
Committee 12-5. We took our time get-
ting it to the Senate floor to make sure
everybody had their say. The distin-
guished ranking minority member
needed additional time to file his com-
ments to the report. That was granted.
He did so.

We agree there should be adequate
time for the debate of this constitu-
tional amendment, but we disagree
that there should be a filibuster to use
unnecessary time of the Senate.

Senator LEAHY talked about a lot of
things. He talked about abortion, gun
control, a balanced budget amendment
and Ronald Reagan, the juvenile crime
bill, nursing home fraud, and term lim-
its. I would suggest that we ought to
stick to the subject.

We all know one good way to defeat
a good idea is to talk it to death and
threaten to delay other business of the
Senate.

I would suggest we stick to the exact
question before us, and that is whether

(Mr.

there should be a constitutional
amendment protecting victims of
crime.

Senator FEINSTEIN and I have laid
out the case for this.

As I heard Senator LEAHY, there was
only one fleeting reference to an argu-
ment in opposition. That was that the
Senate had acted with alacrity in deal-
ing with the problems that the victims
of the Oklahoma City bombing case
were suffering because the judge there
did not permit the victims to attend
the trial. Basically, he gave them a
choice, over a lunch hour one day, say-
ing: You can either attend the trial or
be present at the time of sentencing
and speak to that issue, but you cannot
do both. Take your pick. What a Hob-
son’s choice. The prosecutor really
could not help advise the victims.
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Some of them chose not to attend the
trial. Others chose to attend.

Senator LEAHY is correct about one
thing. The Congress did act quickly to
pass a law basically telling the Federal
judge that they did have a right to at-
tend the trial and the right to attend
the sentencing and to speak at that
time and that he should not deny them
that right.

We passed that. The day after the
Senate passed it, the President signed
it into law. We were so concerned that
these victims of that horrible tragedy
have their rights protected that we
passed a Federal statute—exactly what
Senator LEAHY is suggesting as an al-
ternative to the Federal constitutional
amendment that Senator FEINSTEIN
and I have presented.

What has happened? What has hap-
pened is that we are worse off than we
were before we passed the statute. The
judge did not apply the statute to pro-
tect the victims of crime. In effect,
what happened was that the defend-
ant’s right to exclude them, based in
the U.S. Constitution, trumped the
Federal statute which, of course, is
subservient to the Federal Constitu-
tion. If that was the basis on which the
court ruled, it would have been a cor-
rect basis. If he really felt the defend-
ant’s rights required that the victims
not be present in the courtroom, and
that those rights are in the U.S. Con-
stitution, then he would be correct
that that would trump a Federal stat-
ute—the one that the Congress passed.

Clearly, the Oklahoma City bombing
litigation leaves no doubt about the
difficulties that victims face with mere
statutory protection of their rights.
For a number of the victims, the rights
afforded in the act Congress passed in
1997 and the earlier victims’ rights bill
were not protected. They did not ob-
serve the trial of the defendant in that
case, Timothy McVeigh, because of lin-
gering doubts about the constitutional
status of the statutes.

The interesting thing is that because
that case was later taken up on appeal,
the case of these victims, and the
Tenth Circuit ruled in that case deny-
ing the victims the rights notwith-
standing the Federal statute, you lit-
erally have a situation in which it
would have been better if Congress had
not acted by statute because there is
now a precedent on the books. This was
the first time victims sought Federal
appellate review of their rights since
the Victims Bill of Rights was passed
in 1990, the wunderlying statute on
which the 1997 statute was based.

Quoting now from Professor Paul
Cassell:

The undeniable, and unfortunate, result of
that litigation has been to establish—as the
only reported federal appellate ruling—a
precedent that will make effective enforce-
ment of the federal victims rights statutes
quite difficult. It is now the law of the 10th
circuit that victims lack ‘‘standing’ to be
heard on issues surrounding the Victims’ Bill
of Rights and, for good measure, that the De-
partment of Justice may not take an appeal
for the victims under either of those stat-
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utes. For all practical purposes, the treat-
ment of crime victims® rights in federal
court in Utah, Colorado, Kansas, New Mex-
ico, Oklahoma and Wyoming have been re-
mitted to the unreviewable discretion of in-
dividual federal district court judges.

Professor Paul Cassell of the Univer-
sity of Utah Law School concludes:

The fate of the Oklahoma City victims
does not inspire confidence that all victims
rights will be fully enforced in the future.

. . . the Oklahoma City case provides a
compelling illustration of why a constitu-
tional amendment is necessary to fully pro-
tect victims’ rights in this country.

The sad truth is that Congress’s ef-
forts to protect the rights in a very
specific case by Federal statute not
only didn’t protect their rights but
made matters worse. The statutory al-
ternative Senators KENNEDY and LEAHY
have proposed is not the answer. There
has been no refutation of the point I
tried to make in my original 10-minute
statement that authority after author-
ity after authority—the Attorney Gen-
eral, the Governors, the attorneys gen-
eral—have all said that despite their
best efforts, the statutory and State
constitutional remedies simply have
not worked to provide protections to
victims of violent crime. After 18 years
of experimenting, of trying, of doing
their best, it is obviously now nec-
essary to move forward with the next
step, which is to elevate these rights to
the same Constitution that protects
the rights of the defendants. Nothing
less is going to work.

I submit the arguments that Senator
FEINSTEIN and I made have not been re-
futed. If the only response is that we
are going to have to take a long time
talking about extraneous matters, then
my suggestion is that there is no real
argument by those who oppose this
amendment. There is no real substance
to the notion that we shouldn’t move
forward.

I reiterate, I am pleased that Senator
LEAHY will encourage all of his col-
leagues, as I certainly will encourage
mine, on both sides of the aisle to sup-
port the motion to proceed. We do need
to proceed. When we proceed, we can
have that debate. Senator FEINSTEIN
and I will renew our offer to continue
to meet with the Department of Jus-
tice to get more suggestions from
them. We have, in fact, incorporated
many of their suggestions into the cur-
rent text of the amendment. But it is
time to move on. We can’t keep putting
it off. That is why we filed the cloture
motion. That is why we want to pro-
ceed.

I appreciate what Senator LEAHY
said, but I suggest that we need to
move on with the debate on this
amendment. Senator FEINSTEIN and I
are prepared to do so.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, if I
may, I would like to have an oppor-
tunity to ask the Senator from Arizona
a couple of questions. I thought he
pointed out very ably the problem of a
statute filling the void, the first prob-
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lem being that the rights of the ac-
cused will always trump the rights of
the victim. He pointed out very well
and very ably and very specifically the
situation that took place with respect
to Oklahoma City.

Then we turned to the FBI to try to
get the amount of coverage that could
be achieved in the statute for victims
across this great land. We were told
that really the best we could do would
be to protect by statute the 1 to 2 per-
cent of victims who were victimized by
violent crimes.

I think it is important that we dis-
cuss a little bit more why the Constitu-
tion will always trump a State law. I
ask the Senator to lay that out once
again.

Mr. KYL. I thank the Senator. I am
pleased to do so.

I think she makes three very impor-
tant points. One very important point
she made is that if you have a Federal
statute, you are only dealing with 1 to
2 percent of the victims of violent
crime—those 8 million victims each
year. Of course, that is the number of
Federal crimes. There aren’t very
many serious Federal crimes that
would carry the penalties necessary to
invoke this constitutional provision. A
Federal statute would be very small
and of no comfort to the millions of
victims of crime involved in State
court proceedings.

Secondly, there are occasions when,
as in the Oklahoma City bombing case,
a defendant’s rights are asserted based
on an amendment to the Constitution.
Sometimes, for example, the judge will
say: Well, I am going to exclude wit-
nesses. I will exclude victims from the
courtroom because the defendant
thinks it will create undue emotion,
that it will jeopardize his right to a
fair trial if the jury sees the victim or
the family of the victim. That was the
case in the Oklahoma City bombing
case and in scores of others Senator
FEINSTEIN has brought to the attention
of the Senate.

Of course, the defendant and his fam-
ily are permitted to sit there all
dressed up and supportive of the de-
fendant at the time of sentencing and
to stand up and say what a fine fellow
he is. The judge takes that into consid-
eration. We are simply saying the vic-
tims ought to be able to stand before
the judge and recount the horror, the
tragedy, the weakness, the loss they
have suffered for the judge to take into
account as well at the time of sen-
tencing. If the defendant’s constitu-
tional rights are deemed always to be
superior because they are embodied in
the U.S. Constitution and the victim’s
rights are always secondary, then the
victim’s rights will be honored in the
breach rather than the observance, to
quote one of the people I quoted ear-
lier.

That is why the third point is so im-
portant. Even when there isn’t a direct
conflict—and there will rarely be a di-
rect conflict—the primary situation
will be presence in the courtroom at
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the time of trial. But in most situa-
tions there won’t be the direct conflict
between the defendant’s right and the
victim’s right. It simply is a matter of
inertia.

Perhaps Senator FEINSTEIN can find
the quotation she read before. I think
it was Professor Tribe whom the Sen-
ator quoted, who talked about judicial
indifference, inertia. Well-meaning
judges and prosecutors don’t mean to
deny victims the notice of the pro-
ceedings and the right to be present,
but it becomes a secondary matter. We
give the Miranda warning to the de-
fendant. We make sure the defendant
has legal counsel that people hire on
his behalf, and we make absolutely cer-
tain that none of the defendant’s rights
are intruded upon, because if they are,
the case will be overturned on appeal.
And that is as it should be. But because
of that attention to the constitutional
rights of the defendant, we forget the
victim. It is in that sense that the vic-
tims’ rights are simply not being hon-
ored, why 60 percent—even in the
States with good provisions—of the
victims do not even get notice. That is
a horrible statistic. What if we said 60
percent of the defendants didn’t get
their court-appointed lawyer, that it
was too inconvenient or too costly?
Sixty percent is a pretty good percent-
age. Clearly, we would find that inad-
equate. Fundamental rights are funda-
mental rights and they need to be pro-
tected.

So I think the Senator from Cali-
fornia is correct that even though we
don’t mean to deny these rights, either
because of the attention paid to the de-
fendants or simply because of the fact
there are other things more important
to do than make sure victims have no-
tice of these proceedings, they are de-
nied their rights and the ability to par-
ticipate.

A final point. There has been the con-
tention that somehow it is going to be-
come very expensive if—as we do with
defendants—society has to pay for
their rights. We do that for defendants;
we pay for their attorneys, for their
transcripts, and everything they need
for their appeals. What we did here was
not guarantee that victims have the
right to attend the trial. For example,
as are most of the provisions of the
Constitution, we have said that the
Government may not deny them the
right to participate. They have to get
there. They have to get there on their
own. It is just that the Government
can’t deny them the right to sit on the
bench in the courtroom if they show

up.

Mrs. FEINSTEIN. Let me stop the
Senator on that point because I think
he has very well expressed what we are
trying to do. We have discussed this be-
fore. I think the whole body should
hear this. We know that those who are
accused have basic rights. We know
that the prosecution usually wants to
try to get the victim in the courtroom.
The defense attorney wants to keep the
victim out of the courtroom. Supposing
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a situation arises where you have an
emboldened or abusive victim, or one
who is overly emotional, under our
amendment, how would this work?
What rights would the judge have in
this situation?

Mr. KYL. I thank the Senator for
that question because people not famil-
iar with the process inside a courtroom
may wonder if this amendment would
permit a victim to cause a big scene in
court, thus disrupting the trial and
working to the disadvantage of the de-
fendant. Of course, as the Senator
knows, a judge has total control of the
courtroom and has the ability to set
whatever rules are necessary to main-
tain decorum and dignity within the
courtroom and certainly to ensure the
protection of the fair trial rights of the
defendant. That is why a judge can al-
ways say—and we have seen it on TV
hundreds of times—‘order in the
court,” in effect saying, if you can’t sit
there quietly and unemotionally
watching what is occurring, then you
have to leave. Because in the court we
cannot have undue displays of emotion.
So the judge has within his total au-
thority the ability to control either
the defendant from his or her outbursts
or any emotional outbursts of anybody
else in the courtroom, including vic-
tims.

Mrs. FEINSTEIN. I thank the Sen-
ator. The Senator and I worked exten-
sively with both Laurence Tribe, a pro-
fessor of constitutional law at Harvard
University, and Paul Cassell, a pro-
fessor of law at the University of Utah
College of Law. Both are very skilled
and knowledgeable in this area. I hap-
pened to find an article that they
wrote together in a mnewspaper. 1
thought it might be interesting to hear
their view. I would like to read it to
you and ask for your response:

We take it to be common ground that the
Constitution should never be amended mere-
ly to achieve short-term, partisan, or purely
policy objectives. Apart from a needed
change in governmental structure, an
amendment is appropriate only when the
goal involves a basic human right that by
consensus deserves permanent respect, is not
and cannot adequately be protected through
State or Federal legislation—

I think we have shown why that can’t
happen—
would not distort basic principles of the sep-
aration of powers among the Federal
branches or the division of powers between
the national and state governments or the
balance of powers between government and
private citizens with respect to their basic
rights.

The proposed Victims Rights Amendment
meets these demanding criteria. It would
protect basic rights of crime victims, includ-
ing their rights to be notified of and present
at all proceedings in their case and to be
heard at appropriate stages in the process.
These are rights not to be victimized again
through the process by which government of-
ficials prosecute, punish and release accused
or convicted offenders.

Then it goes on to say:

These are the very kinds of rights with
which our Constitution is typically and par-
ticularly concerned—rights of individuals to
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participate in all those government proc-
esses that strongly affect their lives. “‘Par-
ticipation in all forms of government is the
essence of democracy,” President Clinton
concluded in endorsing the amendment.

Now, what we come down to, essen-
tially, is how do you express these
things in a way that gives victims
these certain basic rights? I think we
have tried to do that. We put it up on
a schedule here of crime victims’
rights. I wish to quickly go over this.
The rights of the accused are on the
left. The rights we would afford victims
are on the right. In a sense, we achieve
a kind of balance. Now, the question
comes when and if these rights come
into conflict. The fact is, I think we
both believe it will be rare that these
rights come into conflict. As was said,
with an emotional victim, there is in
the law already the opportunity for a
judge to handle this situation.

I have had a very hard time, because
the Senator and I have had a number of
critics on this; we have had a number
of newspapers that have editorialized
and said that what we are trying is
trivial, not important. But let me tell
you something. If you are a rape victim
and you have reason to believe that in-
dividual may come back after you, it is
not unimportant that you have notice
when that individual is released from
prison or from jail. It is not unimpor-
tant at all. I indicated earlier a case of
an individual who has had to change
her name and live in fear and anonym-
ity because of this. The Constitution
should protect that victim, and that is
what we try to do. So I have had a very
hard time seeing instances where there
is actual conflict.

My question of the Senator is, Can
the Senator expand on this more and
indicate where there is conflict? People
have said, ‘“You diminish the rights of
the accused.” I don’t see us dimin-
ishing the rights of the accused. Their
rights are very specific. We don’t touch
on these. There is the right to counsel,
the right to due process, the right to a
speedy trial. We want that, as well, be-
cause we know that the speed of the
trial is an important deterrent to vio-
lence. We know that if a trial is not
speedy, evidence grows cold, witnesses
disappear. It is much more difficult to
make a case if there is a long hiatus
between arrest and trial. In fact, Fed-
eral law recognizes that by moving
trials along in an expeditious way.

Double jeopardy. We certainly don’t
interfere with that. We certainly don’t
interfere with the prohibition against
self-incrimination or against unreason-
able search and seizure, probable cause,
a jury of peers, the right to be in-
formed, the right to confront wit-
nesses, to subpoena witnesses, a prohi-
bition against excessive bail, the right
to a grand jury. There are a few other
rights written into the Constitution.
But our rights are so basic for a victim,
such as the right to have notice when a
trial takes place, the right to be
present in the courtroom, the right to
make a statement at an appropriate
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place in the trial, the right to have no-
tice if your assailant is released. These
are certain basic, core rights that in no
way, shape, or form, it seems to me,
interfere with the constitutional rights
granted to a defendant or to an accused
to protect them from excessive govern-
ment under the Constitution of the
United States.

So I have been very perplexed as to
why we see bubbling out there this ar-
gument that we are setting up some
collision of rights. We are simply try-
ing to provide a victim with certain
basic rights that are spelled out and
are specific.

Would the Senator care to elaborate
on that?

Mr. KYL. I agree it is perplexing how
one could conclude a defendant’s rights
would be trampled on in any way by
our proposal. It does not do that.

The article in the Los Angeles Times,
quoting Professors Tribe and Cassell,
makes the point that ‘‘a victims’ rights
amendment must, of course, be drafted
so the rights of victims will not furnish
excuses for roughshod treatment of the
accused. The Senate Resolution is such
a carefully crafted measure, adding
victims’ rights that can exist side by
side with defendants’.”

Precisely the point. There is only one
conceivable circumstance I know of in
which there could actually be an asser-
tion of two constitutional rights, one
by the defendant and one by the vic-
tim, which could theoretically come in
conflict, and that is the right to be
present at the trial. Courts deal with
that today. They would balance the in-
terests tomorrow. We have the same
thing existing with respect to the
press. We have the right of free press.
Say victims want to attend the trial.
Sometimes, as we know, judges don’t
permit that, but it is in the Constitu-
tion. That is right. But the defendant
has a right to a fair trial as well.

The courts will balance those two in-
terests and generally come to an ac-
commodation that enforces both
rights.

Mrs. FEINSTEIN. Would the Senator
finish reading that? I think the next
points are very important to our cause.
They should be heard.

Mr. KYL. I think the two distin-
guished law professors make a very im-
portant point. They point out the ex-
ample of paralleling a defendant’s con-
stitutionally protected right to a
speedy trial. Our amendment confers
on victims the right to consideration of
their interest in a trial, free from un-
reasonable delay.

By definition, the professors note,
these rights could not collide since
they are both designed to bring mat-
ters to a close within a reasonable
time. If any conflict were to emerge,
courts retain ultimate responsibility
for harmonizing the rights at stake.

We have also gone one other step.
That is, whereas the defendant had an
absolute right to a speedy trial—and
frequently, also, courts determine he
has a right to delay things—we have
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provided for victims merely that the
judge must ‘‘consider’’ their desire to
bring the trial to a speedy conclusion.

In this case, we have created a right
of victims which, indeed, is subservient
to the right of the defendants. Theirs is
absolute. The victims have a right to
have their views considered. We have
been very careful to ensure we don’t
trample on defendants’ rights.

I make one more point because the
Senator reminded me of something
that is very important. In the state-
ment by Professor Mosteller, he makes
a relative point that relates to this.
“In theory, victims’ rights could be
safeguarded without a constitutional
amendment. It would only be necessary
for actors within the criminal justice
system—judges, prosecutors, defense
attorneys, and others—to suddenly
begin fully respecting victims’ rights.
The real world question, however, is
how to actually trigger such a shift in
the Zeitgeist. For nearly two decades,
victims have obtained a variety of
measures to protect their rights. Yet,
the prevailing view from those who
work in the field is that these efforts
have ‘all too often been ineffective.’
Rules to assist victims ‘frequently fail
to provide meaningful protection when-
ever they come into conflict with’’—
and here I break the quotation—not
the defendant’s rights. They are not
conflicting with defendant’s rights.
That is not why they are denied, but
rather ‘‘whenever they come into con-
flict with bureaucratic habit, tradi-
tional indifference, or sheer inertia.”

That is what is preventing these
rights from being fully affected—mnot
that they conflict with the defendant’s
rights.

Here is the conclusion: The view that
State victims provisions have been and
will continue to often be disregarded is
widely shared, as some of the strongest
opponents of the amendment seem to
concede the point. For example, Ellen
Greenlee, president of the National
Legal Aid and Defenders Association,
bluntly and revealingly told Congress
that the State victims amendments,
‘““so far have been treated as mere
statements of principle that victims
ought to be included and consulted
more by prosecutors and courts. A
State constitution is far . . . easier to
ignore than the Federal one.”

That is the bottom line point.

State constitutions, even Federal
statutes, as we found in the Oklahoma
City bombing case, are far easier to ig-
nore than the U.S. Constitution. That
is something no judge and no pros-
ecutor can ignore. That is why we want
to elevate these rights—not because
they conflict with the defendant’s
rights, not because they take anything
away from any accused in the court-
room, but rather because these ele-
mental rights of fairness are not cur-
rently being enforced by the judges and
prosecutors because they just don’t
have the stature of the U.S. Constitu-
tion.

Mrs. FEINSTEIN. I thank the Sen-
ator.
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If the Senator recalls, in our earlier
discussions with the Justice Depart-
ment, we were very concerned that the
rights of the accused not be violated,
not be diminished, and we quite con-
sciously left out any specific remedy in
this situation so that if someone
doesn’t exercise their right either to be
present or to make a statement, in ef-
fect, they have no remedy, or after
they make their statement, if the facts
in the trial are such and the jury
comes in with a decision, they have no
right of a remedy.

So the basic core rights we provide
are, in a sense, certain procedural
rights that give them a place in the
process.

Let me read what these two law pro-
fessors have said on this point:

The framers of the Constitution undoubt-
edly assumed the rights of victims would re-
ceive decent protection, but experience has
not vindicated this assumption. It is now
necessary to add a corrective amendment.
Doing so would neither extend the Constitu-
tion to an issue of mere policy, nor provide
special benefits to a particular interest
group, nor use the heavy artillery of con-
stitutional amendment where a simpler solu-
tion is available, nor would it put the Con-
stitution to a purely symbolic use or enlist
it for some narrow partisan purpose. Rather,
the proposed amendment would help bridge a
distinct and significant gap in our legal sys-
tem’s existing arrangements for the protec-
tion of basic human rights against an impor-
tant category of government abuse.

This, I think, goes right to the ques-
tion of remedy. We don’t provide for a
remedy, we simply say you have these
basic rights to participate in this man-
ner.

Mr. KYL. If I could put an excla-
mation point on that.

The point Senator FEINSTEIN makes
is this: During the pendency of the pro-
ceedings, the victim has the right to
assert these rights. For example, if you
have a week-long trial and the victim
finds out about the trial after the sec-
ond day, the victim can’t go back and
say you have to start the trial all over
again. All the victim can do is say,
hey, I have a right to be there for the
rest of the trial.

That is unlike the defendant’s rights.
Here is the exact language we included:
““Nothing in this article shall provide
grounds to stay or continue any trial,
reopen any proceeding, or invalidate
any ruling”’—and there are only two
exceptions—‘‘except with respect to
conditional release or restitution or to
provide rights guaranteed by this arti-
cle in future proceedings without stay-
ing or continuing a trial. Nothing in
this article shall give rise to or author-
ize the creation of a claim for damages
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There are only two exceptions. One is
prospective, so long as it does not con-
tinue or delay the proceedings. In other
words, you have the right to say:
Judge, this trial is starting, and I have
a right to be there. And the other one
is with respect to a conditional release.

I close with this point: You need the
right to enforce it with respect to a
conditional release.
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Here is a true story. Here is how it
would work. Patricia Pollard of Flag-
staff, AZ, was picked up one night by a
man and his wife, ironically, and the
man brutally raped her, sliced her up
with an open beer can, and left her to
die. She lived. He was eventually pros-
ecuted. After the Arizona legislature
passed the provision which enabled vic-
tims to be notified, the parole board
held a hearing on his conditional re-
lease. They decided to conditionally re-
lease her assailant from the Arizona
State Penitentiary, but they did not
give her notice.

The Governor’s office found out
about this, located Patricia Pollard in
California, brought her back, and ar-
ranged for another meeting of the pa-
role board after they had already made
their decision. They agreed to hear her.
She spoke about what he had done to
her and what she feared he would do to
others. The parole board reversed its
decision.

I asked Patricia Pollard whether she
did that because she feared for her life,
that he would come after her again.
She said: Well, he might have tried to
track me down. But in truth, his crime
against me was a random Kkind of
crime. I was available for him to vic-
timize. I simply could not have lived
with myself if I had not gone there and
told these people what he could do to
someone else because I know that had
he gotten out, he would have done it to
somebody else.

That is why we provide this limited
exception, the only situation, really,
where something can be done retro-
actively—where a person was not given
notice to attend the parole or condi-
tional release proceedings and the indi-
vidual has not yet been released, you
can go back in and tell your story and
just maybe it will make a difference.
That is what this amendment is all
about, protecting the rights not only of
the victims of crime but of the rest of
society as well.

Mrs. FEINSTEIN. I thank my col-
league, yield the floor, and reserve the
remainder of our time.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
North Dakota.

Mr. DORGAN. Mr. President, I have
listened to the presentations on the
floor. Let me say the passion with
which the Senator from California,
Mrs. FEINSTEIN, and the Senator from
Arizona bring this issue to the floor is
a passion I understand. I certainly re-
spect their views.

I have studied this issue at some
length. I must say the Senator from
California visited with me, I guess, half
a dozen times about this issue over the
past year or so. But I have reached a
different conclusion. It is a difficult
trail to get to this point, but my view
is the issue is not whether victims in
this country have rights in court pro-
ceedings, but how we achieve those
rights.

It is true that criminals are accorded
a whole series of rights in this country.
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I do not quarrel with that. I do not
want us to put innocent people behind
bars. It is difficult to convict in this
country, and our Constitution estab-
lishes certain rights. We try, as a coun-
try, to make certain we only put those
guilty of crimes, behind bars.

It is also true—and I say this to the
Senator from California and the Sen-
ator from Arizona—it has been a longer
process and a more difficult track, to
make certain that victims and victims’
families have their rights protected in
our court system. I have offered legis-
lation on this issue previously. In fact,
I authored language included in the
1994 crime bill, which is now law, that
gives crime victims the right to testify
at federal sentencing hearings. My pro-
vision gives crime victims and their
families the right in Federal court to
present testimony about ‘““What this
crime meant to me or to my family”
and ensures that judges and parole
boards formally consider the impact of
a crime on its victims when making
sentencing and parole decisions.

I sat in a court at the manslaughter
trial of the man on trial for the death
of my mother. I am very sensitive to
this issue. I understand—being a family
member, sitting in a court, watching
the trial of the man who was respon-
sible for the death of my mother—I un-
derstand the concern a family member
has about the rights of the victim and
the rights of the victim’s family to be
present in that court. I understand the
desire to present testimony during the
sentencing phase, to have an under-
standing about when someone is let out
of prison. I understand all that, and I
am very sensitive to it because I have
been through it personally, as a result
of the tragic death of my mother.

I come to the floor of the Senate
today saying I strongly support vic-
tims’ rights. We are moving in this
country in a variety of ways to achieve
those rights. Thirty-three States have
now amended their state constitutions
to specifically describe the rights of
victims and their families. Some say
that approach does not work very well
and is not universal; that sometimes it
does not achieve our goal. I understand
that argument. I understand the argu-
ment that the perpetrator of a heinous
and violent crime is brought into the
court, now some months later after the
crime was committed, and his or her
hair is combed, they are in a new suit,
they look as if they just finished sing-
ing in a church choir, and all their ac-
quaintances testify to what a remark-
able person this is. It happens all the
time in trials.

This animal who committed the vio-
lent murder on a Saturday night, in
court 1 month or 2 or 6, or a year later,
looks completely different and has a
whole set of rights. I understand all
that.

My concern is about the Constitution
of the United States, and whether we
should address this by changing the
U.S. Constitution, or whether we
should address it by continuing to
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make the changes, both with respect to
Federal law and also mandating
changes with respect to State law and
State constitutional changes that ac-
complish the same result.

I have in my hand three pages of con-
stitutional amendments that have been
introduced in this session of Congress.
We have had several of them, frankly,
on the floor of the Senate. These are
very important issues. Amending or
changing the Constitution of this coun-
try ought to be done rarely and then
only in circumstances where it is the
only opportunity to achieve the change
we want as a society. These are three
pages of constitutional amendments
that are proposed by my colleagues
now.

We have had over 11,000 proposals to
change the Constitution since it was
written; 11,000 proposals. One of them,
for example, said let’s have a constitu-
tional amendment that provides the
Presidency of our country should be ro-
tated. One term it shall be held by
someone who is a southerner, from the
southern States, and the next term fol-
lowed by someone who comes from a
northern State. That was a proposed
constitutional amendment. I could de-
scribe more, of course. 11,000 times, the
Members of Congress have felt the need
to change the U.S. Constitution—this
document which begins:

We the People of the United States, in
Order to form a more perfect Union. . . .

We all understand the words. It was
written by 55 white men just over two
centuries ago in a room called the As-
sembly Room in Constitution Hall. My
colleagues have heard me talk about it
before, but I will say it again. In that
room, George Washington’s chair is
still sitting at the front of the room
where he presided over the Constitu-
tional Convention. Go there today in
Philadelphia and look at his chair. Ben
Franklin sat over there; there James
Madison. Thomas Jefferson was in Eu-
rope at the time so he didn’t partici-
pate except through his writings,
which then became, as we know it, the
Bill of Rights.

But since those 55 men wrote the
Constitution of the United States over
two centuries ago, we have had so
many proposals for change. I have men-
tioned to my colleagues on the 200th
birthday of the writing of the Constitu-
tion, I was one of the 55 people who
were authorized to go in for a cere-
mony, into this Assembly Room. This
time, it was 55 men, women, minori-
ties. I got chills sitting in this room
because I had studied in a very small
school the history about Ben Franklin,
Madison, Mason, George Washington—
the father of our country—and now I
was sitting in the Assembly Room in
Constitution Hall in Philadelphia
where they wrote the Constitution of
the United States.

Since that experience, I have had dif-
ficulty coming to the conclusion that
we can improve upon the basic frame-
work of the Constitution of the United
States. Other countries try to replicate
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this Constitution; we try to amend it.
Some of my colleagues apparently
think it is a rough draft available for
amendment at the whim of someone’s
interest in the House or the Senate. It
is much more important than that, and
we ought to amend the Constitution, in
my judgment, rarely, and then when it
is the only solution.

As 1 mentioned, 33 States have
amended their Constitution to provide
for victims’ rights. We can provide for
the Federal portion, and the Senators
from Arizona and California are abso-
lutely right, that is a very small por-
tion of crime in the criminal justice
system. We can also mandate—and I
am perfectly prepared to do that—that
the States must do the same in ex-
change for a certain number of incen-
tives which we in the Congress provide.
I am perfectly prepared to do that.

I do want to clear up a couple of mis-
conceptions that have been part of the
discussion with respect to the victims’
rights amendment. The proposal to
change the Constitution, in some meas-
ure, rests on the discussion about,
among other things, the folks who were
convicted in the Oklahoma City bomb-
ing case.

I want to describe what happened in
that case because like many others, I
saw the initial ruling and comments of
the judge in the Federal court in Den-
ver, and was appalled. He essentially
said that those who were victims or
family members of victims who wanted
to witness the trial would not nec-
essarily then be granted the oppor-
tunity to testify during the sentencing
phase of the trial. I was concerned
about that. I felt that was an abroga-
tion of victims’ rights.

What happened as a result of that is
Congress passed a piece of legislation
called the Victim Rights Clarification
Act of 1997. We did that almost imme-
diately. It reversed a presumption
against crime victims observing any
part of the trial proceedings if they
were likely to testify during the sen-
tencing hearing.

This piece of legislation that was
passed almost immediately after the
judge’s ruling prohibited courts from
excluding victims from the trial on the
grounds they might be called to pro-
vide a victim’s impact statement at
sentencing. The result of the legisla-
tion was that the victims in the Okla-
homa City bombing trial were allowed
to observe both the trial of Timothy
McVeigh and Terry Nichols and to pro-
vide impact statements through testi-
mony.

In this circumstance, the legislation
we passed in Congress worked exactly
as Congress intended it to work. The
testimony by a former prosecutor at
the Oklahoma City bombing trial, Ms.
Wilkinson, is something I want to re-
count because it is important to under-
stand what happened, inasmuch as this
example has been used.

It is important to look at how the
Victim Rights Clarification Act was
actually applied in the Oklahoma City
case.
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On June 26, 1996, Judge Matsch held
that potential witnesses at any penalty
hearing were excluded from pretrial
proceedings and the trial itself to avoid
any influence from that experience on
their testimony.

That is what I described earlier, and
I felt the same revulsion about that
judge’s decision as I think my col-
leagues did, and the result was that we
passed the Victim Rights Clarification
Act almost immediately. The Presi-
dent signed it into law on March 19,
1997. One week later, Judge Matsch re-
versed his exclusionary order and per-
mitted observation at the trial pro-
ceedings by potential penalty-phase
impact witnesses. In other words, the
judge changed his mind immediately
after the President signed the legisla-
tion.

Beth Wilkinson, a member of the
Government team that successfully
prosecuted, said:

What happened in [the McVeigh] case was
once you all had passed the statute, the
judge said that the victims could sit in, but
they may have to undergo a voir dire process
to determine whether rule 402. . .would have
been impacted and could be more prejudicial.

This is what the prosecutor said. It is
important to say this:

I am proud to report to you that every sin-
gle one of those witnesses who decided to sit
through the trial survived the voir dire, and
not only survived, but I think changed the
judge’s opinion on the idea that any victim
impact testimony would be changed by sit-
ting through the trial. [Tlhe witnesses un-
derwent the voir dire and testified during the
penalty phase for Mr. McVeigh.

It worked in that case, but it worked even
better in the next case. Just 3 months later
when we tried the case against Terry Nich-
ols, every single victim who wanted to watch
the trial either in Denver or through closed-
circuit television proceedings that were pro-
vided also by statute by this Congress, were
permitted to sit and watch the trial and tes-
tify against Mr. Nichols in the penalty
phase—all without having to undergo a voir
dire process.

The point is, when the judge in the
Oklahoma City bombing trial, which
was conducted in Denver, made his ini-
tial ruling, there was a great amount
of press about it, and all of us, includ-
ing myself, was aghast at this ruling.
Congress passed a piece of legislation
almost immediately, the President
signed it, and the judge reversed his
ruling, and every single one of the vic-
tims or victims’ families who wished to
testify during the penalty phase was
allowed to testify. That is critically
important to be on the record.

The urge to amend the Constitution
ought to be an urge based on all of the
information available, and there is
plenty of information available, it
seems to me, based on this case and
also based on the fact that 33 States
have now changed their constitution
and more will do so. In fact, all could
do so if we decided to provide a man-
date that would require them to do so.
We are making significant progress in
this area.

I understand, as I said when I started,
the passions of the Senator from Ari-
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zona and the Senator from California. I
have those same passions, and I want
victims to have the same rights. I be-
lieve, however, that amending the Con-
stitution should always be a last re-
sort, not a first resort. I do not believe,
despite all that has been said, that it
serves this document very well to bring
a piece of legislation to the floor of the
Senate on a Tuesday and have a clo-
ture vote on the motion to proceed.
Presumably, we will have a cloture
vote on the bill itself and probably
have 8 hours, maybe 10 hours, maybe 14
hours, which would be a lengthy period
of time for discussion in this Senate,
and an attempt, I am sure, to stifle
amendments, and then we would say:
All right, now the Senate has consid-
ered changing the U.S. Constitution.

I do not think that is what Wash-
ington, Franklin, Madison, Mason, or
others would have wanted us to do in
consideration of changing this sacred
document.

My hope is we will have an inter-
esting and significant discussion about
this and we will, from this debate, not
only turn back the constitutional
amendment but probably stimulate a
great deal more activity on the part of
the States. As I said before, I am will-
ing to either offer an amendment or
join others in offering an amendment
that will require the States to make
these changes. That would accomplish
exactly the same thing without amend-
ing the U.S. Constitution. We can, in
any event, make certain all this ap-
plies with respect to the Federal stat-
ute and Federal crimes.

My hope is, at the end of it, we will
not only have denied the impulse to
change the Constitution, but we will
have created new energy and new in-
centives to make certain that victims’
rights gain ground in State after State
across this country. I will be happy to
join others in the coming days, weeks,
and months in an effort to accomplish
that, because I have strong feelings
about this issue. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Iowa.

——
ABORTION

Mr. HARKIN. Mr. President, I wish to
depart from the debate on the issue be-
fore us, which is an important issue. I
appreciate the remarks made by my
colleague from North Dakota. I lis-
tened intently to what he had to say,
and I can understand his deep feelings
about this issue.

I want to talk about another issue
because today, across the street from
where we sit in the Halls of the Senate,
the U.S. Supreme Court is hearing ar-
guments on a case involving the so-
called partial-birth abortion law of the
State of Nebraska. That law, passed by
the Nebraska Legislature, is quite
similar to the version the Senate and
the House have debated over the years.
In fact, it is very similar to the one
passed by the Senate last October.
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