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high expectation. We will compare that
with a Japan, where 50 percent of 3-
year-olds and 92 percent of 4-year-olds
are in school, most of it paid by public
sources, some by private sources. In
Germany, 53 percent of 3-year-olds and
78 percent of 4-year-olds are in school,
almost all of which is publicly fi-
nanced. In the United Kingdom, 47 per-
cent of 3-year-olds and 92 percent of 4-
year-olds are in school, almost all of
which is publicly financed.

Then as we watch as they progress,
oftentimes, and | guess it is still true
in Japan, what they are going to do in
life was pretty well determined by the
kindergarten they got in. This was true
throughout the industrial world. Often-
times when someone got to middle
school, that decision was not made by
the person, what they were going to do,
it was made by what the test results
were.

So we have to be careful when we
compare apples with oranges when we
say how poorly we do. Yes, 50 percent
of our children unfortunately are in
failing situations. Yes, it is a Federal
issue. It is a national issue.

Our forefathers would be dumb-
founded that there would be those in
the Congress who would try to hide be-
hind what they have written as our
founding documents to say that there
is no responsibility on the Federal
level in relationship to functional lit-

eracy and illiteracy in this country,
that it is strictly a State and local re-
sponsibility.

When | tried to improve Title I, | got
the same story from our side of the
aisle, Oh, we cannot demand excellence
from those programs. Well, it is the
taxpayer who is paying for the pro-
gram. Should we not demand excel-
lence for the money we are spending,
the taxpayers’ dollars?
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Let me close by reading an editorial
I recently saw in the Easton Express
Times, which is a newspaper that is not
in my district, but in the State of
Pennsylvania, and | will just read a
portion of it. ““The Even Start learn-to-
read program deserves increased Fed-
eral funding. Few things can narrow
people’s lives more than being unable
to read. While other ways exist to get
news and information about the world,
illiteracy keeps its victims from read-
ing danger warnings, understanding
provisions of a contract, or discovering
the joy that a good book, magazine or
newspaper can provide. It can also
limit a workers advancement or pre-
vent employers from hiring workers,”
as | just pointed out how we are going
outside this country to get all of those
workers, “‘certainly a present-day prob-
lem with low unemployment.

“Thus, it is entirely appropriate for
the Federal Government to continue to
take the lead in sponsoring programs
that will empower people by teaching
them to read. One such program, Even
Start, which has been in place for 6
years locally in Easton is under the
funding microscope.
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“Even Start teaches parents how to
read so they can work with preschool
children on reading, and also provides
preschool care and education.”

The project director says ‘‘the pro-
gram’s goal is to break the cycle of il-
literacy and poverty by improving edu-
cational opportunities for poor fami-
lies. Further, programs like Even Start
serve as a sound investment to prevent
the continuing cycle of poverty.”

And then the editor says ‘‘who among
us would argue against breaking the
changes that link many people to a life
of destitution? Who indeed.”’

I repeat, how can we say it is any-
thing other than a national problem
when it is probably the one major prob-
lem facing us that could bring this
great Nation down from within.

Mr. Speaker, | would encourage all
on my side of the aisle to understand
that what we may think of as that
ideal family and the help that they get
from their parents may not be true for
50 percent of the youngsters in this
country; they need our help. We need
them for a great future.

MANAGED CARE REFORM

The SPEAKER pro tempore (Mr.
TAYLOR of North Carolina). Under the
Speaker’s announced policy of January
6, 1999, the gentleman from lowa (Mr.
GANSKE) is recognized for 60 minutes.

Mr. GANSKE. Mr. Speaker, | am
going to speak tonight on managed
care reform, HMO reform. About a
week or so ago, the Senate had a short
debate and voted on the Nickles
amendment, which was the GOP Sen-
ate version of patient protection.

Now, that amendment was given to
Members with very short notice during
that debate. | have the full text here.
As one can see, it is quite dense. It con-
sists of 80-some pages of legislative
language, and so it was not easy to
read through this so-called patient pro-
tection bill to understand exactly what
was in the bill.

Mr. Speaker, | advised several of my
Republican Senate colleagues to be
very careful about voting for that bill,
unless they had had a chance to review
the specific language, because, as Mem-
bers of both sides of the aisle know, the
devil is always in the details in terms
of whether a bill is a good bill or bad
bill.

Over the last several days, | have had
the opportunity to start reading the
Nickles bill from the Senate, and it
sadly is deficient in several areas. |
would liken this more as an HMO pro-
tection bill rather than a patient pro-
tection bill.

Mr. Speaker, | am going to go into
some detail about why that is, but it is
very important for colleagues on both
this side of the Capitol, as well as the
other side of the Capitol to understand
what is in this bill, because we passed
a strong patient protection bill here on
the floor of the House of Representa-
tives in October of last year, the Nor-
wood-Dingell-Ganske Bipartisan Con-
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sensus Managed Care Reform bill, and
it had significant bipartisan support,
not just 1 or 2 Members of one party,
but 68 Republicans supported that bill,
despite intense opposition by the HMO
industry. So we have something to
compare the Senate bill to.

As my colleagues on both sides of the
aisle know, there has been a conference
going on between the bill that passed
the House and the bill that passed the
Senate. | would say that the conference
is not over, neither the Republicans
nor the Democrats in the conference
have said that the conference is over,
but nothing much is happening now.

I think it is useful to go into some of
the details of the Senate bill. The Sen-
ate bill limits many of its patient pro-
tections to only those Americans in
self-insured plans. In fact, more than
135 million Americans would not re-
ceive most of the patient protections
identified in the GOP Senate bill, in-
cluding access to routine OB/GYN care
for women, and pediatric care for chil-
dren, continuity of care for terminally-
ill patients, patients receiving in-pa-
tient and institutional care, and preg-
nant patients in their second trimester
of pregnancy.

It would not include specialty care or
access to specialty care, health care
professionals for 135 million Ameri-
cans; 135 million Americans would not
have access to a point-of-service op-
tion. We have dealt with gag clauses
that HMOs have put out in Medicare
legislation that passed both the House
and the Senate several years ago that
prohibits contractual clauses that
HMOs would try to limit the amount of
information that a doctor could tell a
patient without getting an expressed
okay from the HMO; that would not be
covered for more than 135 million
Americans in the Senate bill.

The GOP Senate bill for 135 million
Americans would not cover emergency
medical screening exams or stabiliza-
tion treatment. There are many dif-
ferent things.

I want to talk for the longest part of
this special order about the Senate
GOP plan’s biggest fault, and that has
to do with the enforcement provision
or the liability provision.

Mr. Speaker, | have here an analysis
of the Nickles GOP Senate bill by Pro-
fessor Sara Rosenbaum, who is a Har-
old and Jane Hirsch Professor, Health
Law and Policy at George Washington
University; Professor David Frankford,
Professor of Law at Rutgers Univer-
sity; and Professor Rand Rosenblatt,
Professor of Law at Rutgers University
School of Law.

I am going to primarily read this
analysis. | think it is very important
to get this into the CONGRESSIONAL
RECORD. This is their analysis. | know
Professor Rosenbaum personally. | re-
spect her opinion and legal expertise a
lot. This is how it goes.

By classifying medical treatment in-
juries as claims denials and coverage
decisions governed by the Employee
Retirement Income Security Act, the
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Senate bill, this is the Senate GOP bill,
insulates managed care companies
from medical liability under State law.

Section 231 of the Senate bill, and 1|
have that here, amends ERISA section
502 to create a new Federal cause of ac-
tion relating to a denial of claim for
benefits, quote unquote, in the context
of prior authorization.

Now, this is all kind of technical lan-
guage, but I will try to make this clear
as we go through. The bill defines the
term, quote, claim for benefits as a re-
quest for benefits, including requests
for benefits that are subject to author-
ization of coverage or utilization re-
view, or for payment, in whole or in
part, for an item or a service under a
group health plan or health insurance
coverage offered by a health insurance
issuer in connection with a group
health plan, end quote.

Thus, the bill would classify prior au-
thorization denials as claims for bene-
fits that are in turn covered by the new
Federal remedy. You have to remember
that Federal remedies under ERISA
section 502 preempt all State law rem-
edies.

This classification in the Senate GOP
bill would have profound effects, par-
ticularly in light of the recent Su-
preme Court decision Peagram versus
Herdrich. As drafted, the Senate bill
would preempt State medical liability
law as applied to medical injuries
caused by the wrongful or negligent
withholding of necessary treatment by
managed care companies.

The Senate GOP bill thus would re-
verse the trend in State law which has
been to hold managed care companies
accountable for the medical injuries
they cause, just as would be the case
for any other health provider.

In recent years, courts have consid-
ered the issue of managed care relating
injuries, have applied medical liability
theory and law to managed care com-
panies in a manner similar to the ap-
proach taken in the case of hospitals.
Thus, like hospitals, managed care
companies can be both directly and vi-
cariously liable for medical injuries at-
tributable to their conduct.

In a managed care context, the most
common type of situation in which
medical liability arises tends to in-
volve injuries caused by the wrongful
or negligent withholding of necessary
medical treatment; otherwise known as
denials of requests for care.

Now, State legislatures have also
begun to enact legislation to expressly
permit medical liability actions
against managed care companies. The
best known of these laws is a medical
liability legislation enacted in 1997 by
the State of Texas and recently upheld
in relevant part against an ERISA
challenge by the United States Court
of Appeals for the 5th Circuit.

My friends and colleagues from both
side of the aisle, you should know that
the Senate GOP bill would preclude
Texas law. In the case Peagram versus
Herdrich, the Supreme Court implic-
itly addressed this question of whether
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managed care State liability law
should cover companies for the medical
injuries they cause.

The court decided that liability
issues do not belong in Federal courts
and strongly indicated its view that in
its current form ERISA does not pre-
clude State law actions. It is that deci-
sion that the Senate bill would appear
to overturn.
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Mr. Speaker, continuing this legal
analysis of the GOP Senate bill, in the
Supreme Court case Pegram, the Su-
preme Court set up a new classification
system for the types of decisions made
by managed care organizations con-
tracting with Employee Retirement In-
come Security Act plans, ERISA plans.
The first type of decision, according to
the court, was a peer eligibility deci-
sion. In the ERISA context, that con-
stitutes an act of plan administration
and thus represents an exercise of
ERISA fiduciary responsibilities. Rem-
edies for injuries caused by that type of
determination would be addressed
under the ERISA law which currently
provides for no remedy other than for
the plan to provide the benefit itself.

But then the Supreme Court dealt
with a different type of situation. The
second type of decision is, according to
the Supreme Court, a mixed eligibility
decision. While the court’s classifica-
tion system contains a number of am-
biguities, it appears that, in the court’s
view, the second class of decision effec-
tively occurs any time that a managed
care company, acting through its phy-
sicians, exercises what is called med-
ical judgment, regarding the appro-
priateness of treatment.

Such decisions as medical decisions
rather than pure eligibility decisions
are not part of the administration of
an ERISA plan and thus not part of
ERISA’s remedial scheme because, ac-
cording to the Supreme Court, in en-
acting ERISA, Congress did not intend

to displace State medical liability
laws.
The court thus strongly indicated

that these claims are not preempted by
ERISA and may be brought in State
court. In the court’s view, these mixed
decisions represent ‘“‘a great many, if
not most” of the coverage decisions
that HMOs make.

So what we have is a situation where
the GOP Senate bill is actually,
through legislative language, trying to
change the Supreme Court’s recent de-
cision, which held that, where one has
decisions related to medical judgment
and not pure eligibility, for instance, a
plan that says we are not going to
cover liver transplants, that is pretty
straightforward, if a patient needs a
liver transplant, but the plan explicitly
in the contract says we do not provide
liver transplants, that is a coverage de-
cision.

But let us say one has a patient like
some of the patients | have taken care
of prior to coming to Congress, | was a
reconstructive surgeon, let us say one
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has a child born with a cleft lip and a
cleft palate, and the plan then says, oh,
that is a cosmetic procedure, that is a
medical judgment, the Supreme Court
in Pegram versus Herdrich is saying
that, if that HMO’s decision results in
a neglect injury, they should be liable
according to State law.

But the Senate GOP bill is trying to
change that Supreme Court decision.
The Senate bill would appear to reverse
Pegram by effectively classifying all
prior authorization determinations as
Section 502 decisions without any re-
gard as to whether they are, “‘pure’ or
“mixed”’.

As a result, State medical liability
laws that arguably now reach mixed
decisions apparently would be pre-
empted by the Senate GOP bill, leaving
individual physicians, hospitals, and
other health providers as the sole de-
fendants in a State court when the
HMO has actually made the decision.

Under the complete preemption the-
ory of Section 502, remedies against
managed care companies would now be
governed by the new Federal remedy,
which would effectively shield the in-
dustry from accountability under State
law.

See, it is not easy to read through
this legislative language when one is
given a bill 15 minutes before it ap-
pears on the floor. It is not easy to
make these kinds of arguments to un-
derstand what the language is showing
when a bill is kept in secret and then
brought up as an amendment on the
floor. So that is why we are going
through this tonight in some detail.

The Federal “remedy’” in the Senate
bill would leave Americans basically
with no remedy. If one looks closely at
the Senate GOP bill, the new Federal
remedy simply creates the illusion of
relief while at the same time fore-
closing other more meaningful ap-
proaches to holding managed care ac-
countable.

Now, here are some specifics as out-
lined by Professors Rosenbaum and
Frankford and Rosenblatt. This liabil-
ity provision in the Senate GOP bill is
unclear on the meaning of the term
““denial” in the context of claims that
are actionable under the new Federal
remedy. Were the remedy to be inter-
preted by the courts to encompass only
outright denials, many of the worst
types of HMO treatment delays would
go unaddressed.

Here is an example. A recent decision
from New York, Aetna U.S. Health
Care used a series of appalling tactics
to delay making any decision regarding
treatment for an individual with pro-
found mental illness related problems
over 7 months. When the New York
State Department of Insurance finally
ordered coverage, it was too late. The
patient died 8 days before Aetna finally
entered a favorable initial determina-
tion.

So my colleagues see, the Senate
GOP bill says that a negligent action
can only be brought to trial if there is
actually a denial. But what happens
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frequently is that HMOs will string pa-
tients out, they will delay and delay
and delay and delay. In this case, for
instance, in New York, if the patient
dies before making that denial, then,
under the Senate GOP bill, HMO is not
liable. That is a huge loophole.

By focusing only on denial itself and
not covering delays, the Senate GOP
bill effectively would incentivize the
HMO industry to put patients through
a delay after delay after delay as a
strategy for avoiding any liability.

The Senate GOP bill also bars any
actions that challenge the company’s
denial of treatment that it asserts to
be “‘excluded”, rather than not medi-
cally necessary.

I have come to the floor many times
to talk about how HMOs will deny
treatment on the basis of it not being
medically necessary. That is the termi-
nology that they will use. Then they
will use their own definition of medical
necessity and can do that under Fed-
eral law.

But the Senate Republican bill basi-
cally creates a loophole that would en-
courage companies to classify denials
as exclusions rather than as denials of
claims based on a lack of medical ne-
cessity.

The irony is that the external review
provisions of the Senate bill seem to
permit review of decisions involving
analysis of medical facts, a broader
standard of review than a strict med-
ical necessity standard. But despite
this, the remedy would bar any relief
for an individual whose denial is
couched in exclusion terms, rather
than medical necessity terms.

Now, | will just have to tell my col-
leagues that any good HMO insurance
lawyer is going to advise his HMO to
draft all denial letters in a manner
that conforms to that limitation on
remedies, another big loophole for the
HMOs in the Senate GOP bill.

Here is another one. In the Senate li-
ability provision, in order to success-
fully prove a claim, the injured party
would have to prove, not only a neg-
ligent denial, a denial that was made
by incompetent staff or using incom-
petent standards or using insufficient
evidence, but would have to prove that
the denial was made in bad faith.

So let us say that this HMO makes
this denial and one’s son or one’s
daughter is injured because of that.
Not only does one have to prove under
the Senate GOP bill that it was a neg-
ligent decision, one also has to prove
the motives. One is going to have to
prove that it was bad faith. That is a
virtually impossible standard to prove,
and it is particularly egregious in light
of the fact that plaintiffs cannot even
bring such an action under the Senate
bill unless they have gotten a reversal
of the denial at the external review
stage.

Even where they have proven that a
company wrongfully withheld treat-
ment, the injured party can recover
nothing for their injures without tak-
ing the level of proof far beyond what
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is needed to win at the external review
stage. Under the Senate GOP bill, vir-
tually all injuries would go uncompen-
sated.

Here is another problem with the en-
forcement provision in the Senate GOP
bill. The injured party would be forced
to show ‘“‘substantial harm’ defined in
the law as loss of life, significant loss
of limb or bodily function, significant
disfigurement, or severe chronic pain.
But that definition excludes some of
the most insidious injuries, such as a
degeneration in health or functional
status or loss of the possibility of im-
provement that a patient could face as
a result of delayed care, particularly a
child with special health needs.

I almost wonder whether this provi-
sion was put into the Senate GOP bill
specifically to address the case Bedrick
versus Travelers Insurance Company.
The managed care company cut off al-
most all physical and speech therapy
for a toddler with cerebral palsy.

The Court of Appeals in one of the
most searing decisions ever entered in
a managed care reversal case found
that the company had acted on the
basis of no evidence. With what could
only be described as outright prejudice
against children with disabilities, the
managed care companies medical direc-
tor concluded that care for the baby
never could be medically necessary be-
cause children with cerebral palsy have
no chance of being normal.

The consequences of facing years
without therapy were potentially pro-
found for that child. Failure to develop
mobility, the loss of a small amount of
motion that a child might have had, a
small amount of motion that could
make a big difference in terms of a
child’s function, and the enormous cost
both actual and emotional suffered by
the parents. Arguably, none of those
injuries fall into any of the categories
in the Senate GOP so-called patient
protection bill.

Here is another problem. The max-
imum award in the Senate GOP bill
permitted is $350,000, and even that
amount is subject to various types of
reductions and offsets. That limitation
on recovery can make securing ade-
quate representation pretty difficult.

To compound that, in order to mount
a case involving bad faith denial of
treatment that we have talked about,
that is an enormously expensive propo-
sition. The limitations on recovery are
in addition to the fact that the Senate
bill gives Federal courts exclusive ju-
risdiction over cases brought under the
new provision.

The costs and difficulties associated
with litigating a personal injury claim
requiring proof of bad faith would thus
be exponentially increased, and it
would make it virtually impossible for
injured people to find attorneys to rep-
resent them. The deck is stacked in
that Senate GOP bill against an in-
jured patient.

O 2045

I see my colleague from New Jersey.
Would he like to enter into this?
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Mr. ANDREWS. If the gentleman
would yield, let me first begin by com-
mending him for his tireless advocacy
night after night, week after week,
year after year on behalf of health care
and patients in our country.

My friend from lowa is a physician
first and a Member of Congress second,
and | say that as a compliment. He has
carried his Hippocratic oath to the
halls of this chamber and he has done
so, Mr. Speaker, with great distinction,
and | want to commend him as a Mem-
ber of the opposite party, as a Demo-
crat, commending my friend from
lowa, as a Republican, for his work on
this issue.

I was listening to him tonight, Mr.
Speaker, and | wanted to just supple-
ment what he so very ably is saying in
two ways, because | too have read the
legal analysis that my friend from
lowa makes reference to. | am proud
that it was produced by, in part by two
scholars from my district, from the
Rutgers University School of Law in
Camden, New Jersey, Dean Rand
Rosenblatt and Professor David
Frankford were among two of the three
authors who did such an outstanding
job on that, and Sara also was fabulous
and | do not want to omit her, from
George Washington University.

Let me say, first of all, the remedy
that is in the bill in the other body is
a remedy in form only. It would not
have the compensatory or deterrent ef-
fect that a real remedy has. And | be-
lieve, frankly, it is designed to be defi-
cient in those ways. It would make
people less than whole. A person who is
denied the ability to see an oncologist
and contracts a form of debilitating
cancer would not be made whole by the
bill in the other body. A person who is
advised that he or she needs a test and
does not get that test and suffers a
fatal or debilitating injury will not be
made whole by the bill in the other
body. The damage limitations are arbi-
trary and capricious.

The second problem is the lack of a
deterrent effect. The value of the real
accountability that is in the bill that
passed this House authored by our col-
leagues, the gentleman from Georgia
(Mr. NorwoOD), by the gentleman from
Michigan (Mr. DINGELL), and by the
gentleman from lowa (Mr. GANSKE),
the value of that bill is not the law-
suits that would be brought under it, it
is the lawsuits that would never have
to be brought as a result of it because
a managed care company making an
arbitrary and unreasonable decision
contrary to the best medical interest of
the patient would be held strongly ac-
countable. And when that managed
care company weighs the balance that
it has in front of it, it would more than
likely choose the side of granting the
care. It would choose the side of fol-
lowing the duly-given advice of the
professionals who gave the advice in
the first place. It would restore the pri-
macy of the doctor-patient relation-
ship to American medicine. And that is
what this is about.
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The third point that | would make is
that we very often hear from the oppo-
nents of the Patient’s Bill of Rights
and from the supporters of the Senate
ersatz version that our bill would lead
to a flood of litigation; that it would
put lawyers in the place that doctors
ought to be. And there is a certain su-
perficial appeal to that argument. | un-
derstand, Mr. Speaker, that Americans
do not want the right to sue, they want
the right to the treatment they have
paid for and deserve. But without the
right to sue, without the right to hold
people accountable in a meaningful
way, that care and treatment is going
to continue to be arbitrarily and un-
reasonably withheld by the oligarchs of
the managed care industry.

And people are not going to sit and
wait for us to do something about it.
Instead, they are already marching to
the courthouse door in State and Fed-
eral Courthouses around this country.
As a result, we are now witnessing
what | would call a crazy patchwork
quilt of legal decisions all designed to
get around this unreasonable barrier
that exists in the present law that says
that under the normal law of tort,
under the normal law of responsibility,
managed care companies are immune
from that responsibility. So we have
theories about unauthorized practice of
medicine, and we have theories about
civil racketeering, and we have theo-
ries about unlawful conspiracy, and we
have theories about denial of quality of
care.

To those who fear a flood of litiga-
tion if the Norwood-Dingell-Ganske
bill becomes law, | would say that that
fear is misplaced; that if the Norwood-
Dingell-Ganske bill does not become
law, we can be assured that there will
be a flood of litigation by dissatisfied
Americans. And instead of that litiga-
tion being predictable, under a clearly
established set of legal rules and prin-
ciples written in the statute by us as
the duly-elected representatives of the
people, instead those rules will be writ-
ten on an ad hoc, case-by-case basis by
State and Federal judges around this
country. So | would suggest that that
is the flood of litigation that people
should most fear.

So | want to thank my friend for
yielding his time. | again salute him
for his truly heroic and tireless work
on this issue, and | assure him that the
day is coming when his efforts will
bear fruit and this bill will be signed
into law.

Mr. GANSKE. Reclaiming my time,
but | hope the gentleman will stay for
a few minutes, because some of the
things in that Senate GOP bill relating
to the liability provisions are just
amazing. Let me just relate a couple
more for the gentleman.

There is a provision in that Senate
GOP bill that says that any group
health plan that offers its members the
choice of either an insured benefit or
an individual benefit payment to be
used by the Member to buy an indi-
vidual insurance policy could not be
held liable.
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What does that mean? That means
that any employer could say to an em-
ployee that they have a group health
plan that they can join, or they can be
offered a payment to buy their our own
health insurance. In that situation, the
HMO and the employer could not be
held liable, specifically by the lan-
guage in the Senate GOP bill. There
would be no liability.

Now, the problem with that is that,
as most people know, as an individual
it is very difficult to go out and pur-
chase our own insurance. So that what
we would have is, we would have every
employer in the country that offers
health insurance saying, well, here is
an option for you. You can buy your
own insurance. Of course, no one will
do that because they will not find any
individual insurance for their family.
But in so doing, then they totally ex-
clude those plans from any liability for
a negligent decision that they would
make.

Mr. ANDREWS. If the gentleman will
yield, I want to explain the con-
sequences for what he has just cor-
rectly stated for constituents in my
State.

In my State of New Jersey, an indi-
vidual buying family health insurance
would pay in the neighborhood of
$10,000 a year. But the price that would
be offered through the group plan
would be considerably less, probably
$6,500 to $7,000 a year picked up by the
employer. So let us say the employer
gives the employee a $6,500 voucher to-
ward the purchase of health insurance.
The choice that my constituents would
face under this Senate bill that my
friend talks about would be to either
have the right to hold the HMO ac-
countable and pay $3,500 for that privi-
lege, which the constituent clearly
would not have, or not have the right
to hold them accountable.

Now, that is like saying to someone
that we are going to give everyone in
America the right to buy a Mercedes
Benz for $75,000. Nice right to have in
theory, but if a person does not have
the money to afford it, they cannot do
it.

Mr. GANSKE. Here are a couple
other provisions in the Senate GOP
bill. Remember, this bill made its first
appearance in the light of day about an
hour before it was offered on the floor,
and it was offered to the minority
about 15 minutes before it was offered.
So not much chance to review the lan-
guage. And that bill has never had any
hearings.

There are a couple of provisions in
there that are very significant. One
provision would basically preclude
class actions under the new ERISA
remedy in the Senate GOP bill no mat-
ter how widespread the misconduct of
the defendant. For example, an HMO
might engage in a practice of system-
atically denying every request for
treatment in order to push individuals
into external review and delay treat-
ment.

They could just do that all the time.
They could deny, deny, and push every-
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body into an external appeals thing.
They could save a lot of money on the
float that way. But under this provi-
sion that is in the Senate bill, even
were the defendant pursuing such a
strategy as a matter of design, the way
they are setting up their plan, an indi-
vidual could not seek any class action
relief.

Here is another problem. We know
from a case, Humana v. Forsythe, that
the United States Supreme Court held
RICO applicable to a managed care
company that has systematically de-
frauded thousands of health plan mem-
bers out of millions of dollars in bene-
fits by systematically lying to mem-
bers about the proportional cost of the
treatment they were being required to
bear.

This is how it worked. This HMO had
gotten discounts from hospitals, but
the hospitals would send the full price
bill to the patient. The patient typi-
cally had an 80/20 policy, meaning that
the health plan is supposed to cover 80
percent of the cost and the patient is
supposed to cover 20 percent. So they
would get the full price bill from the
hospital and then Humana would tell
them that they had to pay 20 percent of
that full price bill, even though
Humana was only paying a fraction of
the 80 percent because of a discount. In
other words, they were leaving their
beneficiaries paying a much higher per-
centage of the bill so that they could
pay even less than their discounted
part.

Well, that was looked at, and the Su-
preme Court held that Humana was
fraudulently lying to its beneficiaries
and ordered a multimillion dollar set-
tlement. That is a proper use of the
RICO statute. Under the Senate GOP
bill, that would be precluded. A patient
could not do that.

Mr. ANDREWS. If the gentleman will
yield briefly, under the facts as the
gentleman just outlined them, let us
say the patient had a $1,000 hospital
bill, as legitimately presented, and the
HMO only paid $800. Under the terms of
the contract, the patient would be lia-
ble for one quarter of that $800: $200.
But the way the bill was being pre-
sented to the patient, the patient
would pay $250. Now, $50 is a lot of
money to people, but it is not enough
money to retain an attorney and file
suit and pursue the claim.

Those kind of claims only get mean-
ingfully pursued through class actions.
If thousands of people are owed $50, the
economic incentive exists for someone
to file suit and pursue the claim. But if
a patient cannot do that through a
class action, person after person after
person who is defrauded out of their $50
will never pursue a legal remedy. And
that is another deficiency in the Sen-
ate bill.

Mr. GANSKE. Let me just finish in
reading the conclusion from Professors
Rosenbaum, Frankford, and
Rosenblatt.
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“The central purpose underlying the
enactment of Federal patient protec-
tion legislation is to expand protec-
tions for the vast majority of insured
Americans whose health benefits are
derived from private nongovernmental
employment and who, thus, come with-
in the orbit of ERISA. Not only would
the GOP Senate measure not accom-
plish this goal, but, worse, it appears
to be little more than a vehicle for pro-
tecting managed care companies from
various forms of legal liability under
current law. Viewed in this light, con-
gressional passage of the Senate GOP
bill would be far worse than were Con-
gress to enact no measure at all.”

Now that is a sad commentary on a
bill. But as | have been looking
through the Nickles bill, | can come to
almost every page and have questions
about the legislative language.

I will just talk about this one.
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One of the things that we should be
able to reach a bipartisan consensus on
is how do you do an external review
and should the external reviewer be
independent?

Let us say that an HMO denies care
to your child. Your doctor says the kid
needs the care. So you go through an
appeals process within the HMO. The
HMO still says, ‘““No, we’re not going to
give that care. It doesn’t meet our own
definition of medical necessity.” So
you say, | want an independent review.
And let us just say the Senate GOP bill
had become law. Would that reviewer
be independent under the Nickles inde-
pendent review plan? Looking at the
language, it is real interesting. The
language says that the reviewer could
consider the claim under review with-
out deference to determinations made
by the plan. Could consider but not be
bound by the definition used by the
plan of medically necessary.

Then the next clause is very impor-
tant. Notwithstanding the independent
reviewer would have to adhere to the
definition used by the plan or issuer of
medically necessary or experimental
investigation if such definition is the
same as, one, that which has been
adopted pursuant to State statute or
regulation or, two, that which is used
for purposes under titles 18 or 19 of the
Social Security Act.

So what does that mean? | looked at
this for a while and | wondered, be-
cause in the bill that passed the House,
we just say that that independent re-
viewer will be able to determine med-
ical necessity looking at a number of
factors and as long as that benefit was
not explicitly excluded in the contract,
then the reviewer would be able to de-
termine medical necessity. But here
they have added a couple of provisos.
They say the medical reviewer has to
go use the definition of the plan, what
the plan says is medically necessary if
that has been adopted pursuant to a
State statute.

Well, I know exactly why that clause
was put in there, because a year or so
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ago my home State of lowa was doing
some patient protection legislation,
and | have some expertise in this so
some of the State legislators came to
me and asked me about some specific
language that had been provided by the
insurance industry. In that language
very cleverly they had a provision that
basically said medical necessity is
what we define it to be, i.e., what the
plan defines it to be. So if that happens
to be what is in State law, then this
independent reviewer cannot do any-
thing except decide whether the plan
has followed its own definition.

Mr. ANDREWS. There is another
grave danger here. And, that is, that
the HMOs will certainly take the posi-
tion that even if there is not an ex-
plicit statutory definition of medical
necessity in State law, that the State
laws which permit them to incorporate
their insurance companies carry with
them the implicit right of the HMOs to
fix by contract the definition of the
terms of their contract. To sort of un-
pack that and put it in less legalese,
they will take the position that State
laws implicitly give them the right
when they organize themselves to de-
clare what definitions in their con-
tracts mean, that it is a matter of con-
tract. And | assure you that every HMO
worth its salt will then put a boiler
plate clause in their contract that says
medical necessity means whatever we
say that it means. So if your child’s pe-
diatrician thinks that it is medically
necessary for your child to have an
MRI but the reviewer for the HMO does
not think so because the statistics
show that very few 7-year-olds have a
tumor problem, the HMO wins. That is
a loophole that is very subtle but very
disingenuous and very dangerous.

Mr. GANSKE. Reclaiming my time,
here is another loophole in the Senate
GOP bill. Who gets to select that exter-
nal reviewer according to the Repub-
lican plan in the Senate? On page 47,
the plan gets to select that, quote,
independent reviewer. That certainly
was not in the version that passed the
House.

Here is another loophole. Does that
independent reviewer, is that in the
House bill a person who has expertise
related to that problem? You betcha.
What about in the Senate? Only if a
specialist is, quote, reasonably avail-
able would you get, for instance, an or-
thopedist reviewing an orthopedic
problem. These are just multiple things
that you can go through nearly every

page.

Mr. ANDREWS. The gentleman has
just very eloquently described what in
sports we call the home field advan-
tage. Imagine if the home football
team got to pick the referees for every
game at its stadium without any con-
sultation with the visitors or with the
conference in which they play. The
home team would win a lot of the
games. If you were an external re-
viewer, external reviewer A has a track
record of favoring the HMO three-quar-
ters of the time and external reviewer
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B has a track record of favoring the
HMOs one-quarter of the time, and the
reviewers get paid according to the
number of reviews that they do and the
HMO gets to pick the reviewer, you can
imagine which reviewer is going to get
more work and what message is going
to be sent out to the reviewers. That is
a home field advantage if | have ever
heard of one and it renders the Senate
external review procedures to be far-
cical in my opinion.

Mr. GANSKE. Let me give the gen-
tleman another example from the Sen-
ate GOP bill. The bill contains a prohi-
bition on plans from requesting or re-
quiring predictive genetic information.
An exception, however, allows plans to
request but not require such informa-
tion for diagnosis, treatment or pay-
ment.

The problem is that the plan can re-
quest that information but does not
have to tell the patient that they do
not have to give them the information.
See, that is the type of little legisla-
tive language tricks that you can put
into a bill.

Here is another one. The Senate GOP
bill allows plans to fulfill their disclo-
sure obligations by providing prospec-
tive enrollees with, quote, summaries,
or, quote, descriptions or, quote, state-
ments of beneficiary rights rather than
specifically enumerating those rights
such as in the bill that passed the
House.

These are, 1 think, minor provisions.
They are not as important as the one
related to enforceability, the one re-
lated to whether that independent re-
viewer is actually independent, wheth-
er that independent reviewer, where
there is a difference of opinion on
whether care should be provided or not,
is competent or knowledgeable in that
area. But there is still, in aggregate,
important provisions for those individ-
uals.

As you pointed out earlier, | believe
firmly that the bill that passed the
House, the Norwood-Dingell-Ganske
bill because it is written to actually
protect patients and provide them with
due process will in the long run de-
crease legal activity rather than in-
crease it. It will prevent the injury
from happening which would then re-
quire a legal remedy because it sets up
a bona fide real process for dispute res-
olution. Unfortunately, we are just not
seeing that in the language as we have
gone through the Senate GOP bill.

I am going to provide my colleagues
in the next few days with a more de-
tailed analysis of the Senate GOP bill.
I think it needs to be examined in-
depth. | am very hopeful that as this
process continues over the next several
months, we will have an opportunity to
correct the deficiencies.

Mr. ANDREWS. If the gentleman will
yield one more time, | want to con-
clude my remarks by saying that the
gentleman is not a member of the con-
ference committee that is negotiating
the final version of this bill. | am privi-
leged to be a member of that. | suspect
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that the gentleman is not a member of
the conference committee because he
holds, as do dozens of his Republican
colleagues, the views that he has ex-
pressed tonight. This bill passed the
House with 61 percent of the Members
of the House voting for it, a broad bi-
partisan coalition. This is not a Repub-
lican or Democratic issue. | am hopeful
as a conferee that we will return to the
conference table, we will do so under
the scrutiny of the public and the
media, that we will discuss the issues
that the gentleman has raised tonight,
and that we will resolve our differences
and give the President a bill that he
can sign.

I have been on this conference since
it initiated in March, and | said a few
weeks ago that someone on the other
side said the conference was sailing
right along, and it was sailing right
along smoothly and | said that they
had used the wrong nautical analogy,
that the conference was not sailing
right along, that it reminded me more
of the legislative equivalent of the Ber-
muda triangle, that good ideas go into
the conference and are never heard
from again. The gentleman has many
good ideas. I commend him again for
his good work and look forward to
working with him to make this the
law.

Mr. GANSKE. | thank the gentleman
for joining me in this special order to-
night. | look forward to working with
him and other Members in a bipartisan
fashion on both the House side and the
Senate side to actually get signed into
law a real patient protection piece of
legislation.

REPORT ON RESOLUTION PRO-
VIDING FOR CONSIDERATION OF
H.R. 4810, MARRIAGE TAX PEN-
ALTY RELIEF RECONCILIATION
ACT OF 2000

Mr. DIAZ-BALART (during the Spe-
cial Order of Mr. GANSKE), from the
Committee on Rules, submitted a priv-
ileged report (Rept. No. 106-726) on the
resolution (H. Res. 545) providing for
consideration of the bill (H.R. 4810) to
provide for reconciliation pursuant to
section 103(a)(1) of the concurrent reso-
lution on the budget for fiscal year
2001, which was referred to the House
Calendar and ordered to be printed.

REPORT ON RESOLUTION PRO-
VIDING FOR CONSIDERATION OF
H.R. 4811, FOREIGN OPERATIONS,
EXPORT FINANCING, AND RE-
LATED PROGRAMS APPROPRIA-
TIONS ACT, 2001

Mr. DIAZ-BALART (during the Spe-
cial Order of Mr. GANSKE) from the
Committee on Rules, submitted a priv-
ileged report (Rept. No. 106-727) on the
resolution (H. Res. 546) providing for
consideration of the bill (H.R. 4811)
making appropriations for foreign op-
erations, export financing, and related
programs for the fiscal year ending
September 30, 2001, and for other pur-
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poses, which was referred to the House
Calendar and ordered to be printed.

ILLEGAL NARCOTICS

The SPEAKER pro tempore (Mr.
GREEN of Wisconsin). Under the Speak-
er’s announced policy of January 6,
1999, the gentleman from Florida (Mr.
Mica) is recognized for 60 minutes.

Mr. MICA. Mr. Speaker, | am pleased
to come before the House tonight as it
concludes its business to address the
House on a subject | normally do on
Tuesday nights and one that | take a
personal interest in as chairman in the
House of Representatives of the Sub-
committee on Criminal Justice, Drug
Policy and Human Resources. And spe-
cifically always on Tuesday evenings, |
try to address my colleagues and the
American people on the topic of illegal
narcotics and our national drug policy
and our efforts in our subcommittee to
attempt to develop a coherent policy to
deal with probably the greatest social
problem and challenge | think our Na-
tion has ever faced in its history, a
problem that has devastated and |
think we have gotten to the point
where almost every family in America
is somehow touched by illegal nar-
cotics. Certainly the impact in crime,
the social costs, the costs that this
Congress incurs in funding
antinarcotics efforts, criminal justice,
the system that is fueled by those who
are committing crimes and offenses
against society under the influence of
illegal narcotics, the whole gamut of
problems that have arisen as a result of
illegal narcotics is really astounding.

| often cite when | speak before the
House the most recent statistics of
deaths. Direct deaths from illegal nar-
cotics in the most recent year provided
to our subcommittee, 1998, amounted
to 15,973 Americans died as the direct
result of illegal narcotics. The drug
czar, our national director of the Office
of National Drug Control Policy, Barry
McCaffrey, again today used the figure
in a hearing before our subcommittee
of 52,000 Americans dying in a year as
a result of direct and indirect illegal
narcotics.
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So the toll is mounting. The statis-
tics continue to be alarming and
should concern every American be-
cause, most of all, we find that this
problem is affecting not those people
who you would traditionally think
have been victimized by illegal nar-
cotics, the inner-city, the metropoli-
tan, the high density areas, but every
single corner of our Nation is now vic-
timized by the effects of illegal drugs.

In fact, | cite a recent article, and it
this headline says ‘““Drug use explodes
in rural America.” It shows that in
fact in rural America that cocaine,
that crack, that heroin and
methamphetamines in all of the rural
areas of the country are now experi-
encing an explosion.

One of the things that | try to do as
chairman of the Subcommittee on
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Criminal Justice, Drug Policy and
Human Resources is not only conduct
hearings, such as we did today with the
national Drug Czar on our national
media campaign that we instituted sev-
eral years ago, a $1 billion-plus pro-
gram, $1 billion from Federal money
over 5 years and an equally significant
amount in contributions to the cam-
paign required by the law that we es-
tablished, but in addition to con-
ducting the hearings and evaluations
and oversight of our national drug pol-
icy and the programs that we have in-
stituted, we attempt to conduct hear-
ings throughout the United States.

Most of the hearings that have been
conducted by our subcommittee are at
the request of either my subcommittee
members or Members of the House who
are experiencing a similar problem. |
can tell you without a doubt that in
fact the entire Nation, from the Pacific
coast to the East Coast, from the Mexi-
can border to the Canadian border, is
being devastated by illegal narcotics.

During the recent weeks we have
conducted hearings and field hearings.
One was in the heartland of America,
in Sioux City, lowa, at the confluence
of three states, Nebraska, South Da-
kota and lowa. This was a hearing at
the request of the gentleman from lowa
(Mr. LATHAM). We heard absolutely
startling testimony about the explo-
sion of illegal narcotics, the explosion
of methamphetamine, narcotics that
have infiltrated that region of our Na-
tion, and the devastation on the com-
munity, the cost in law enforcement,
the cost in social services, the tremen-
dous cost to that entire area that is
being borne in destroyed lives.

So we have focused not only on hear-
ings in Washington, but throughout the
land, and we confirmed the headline
which 1 cited here of the explosion of
illegal narcotics and methamphet-
amine in particular in rural areas of
our country.

It is also significant that we have
presentations before our subcommittee
that bring us up-to-date on what is
happening, because we are a criminal
justice, national drug policy oversight
subcommittee. Some of the recent in-
formation we have had from the Center
for Disease Control and other moni-
toring agencies indicate that over half
the crime in this country is committed
by individuals under the influence of il-
legal narcotics.

The National Institute of Justice
drug testing program, found that more
than 60 percent of the adult male
arrestees across the Nation tested posi-
tive for drugs. In most cities, over half
the young male arrestees are under the
influence in fact of marijuana, and, im-
portantly, the majority of the crimes
that result from the effects of the drug
do not result from the fact that the
drugs are illegal.

According to a study by the National
Center on Addiction and Substance
Abuse, which is also referred to as
CASA, at Columbia University, 80 per-
cent of the men and women behind
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