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the baby with the heart murmur, many
pieces fell into place to save the baby,
including a dedicated and vigilant pedi-
atrician willing to be an advocate for
her patient and a pediatric specialist in
the right place at the right time. This
situation didn’t turn into a horror
story. But we simply cannot let these
sorts of happy endings happen only by
chance. We must enact meaningful pa-
tient protections, such as guaranteed
access to pediatric specialists as con-
tained in the Democratic Patients’ Bill
of Rights but lacking in the Republican
bill, to ensure that people get the care
that they need.

The patient protections we are talk-
ing about ought to be part of the deal
when you enroll in health insurance.
These are pretty basic concerns, Mr.
President, concerns that I think may
get obscured sometimes when we get
into jargon like ‘‘prudent layperson,”’
“point of service,” and so on. So when
we speak about protecting patients’
rights, I want to be clear that we are
talking about how to make sure that
corporate cost-control concerns don’t
result in people being denied the care
that they need.

I thank the Chair.

————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

————

PATIENTS’ BILL OF RIGHTS ACT
OF 1999

The PRESIDING OFFICER. The Sen-
ate will now resume consideration of S.
1344, which the clerk will report.

The legislative clerk read as follows:

A Dbill (8. 1344) to amend the Public Health
Service Act, the Employee Retirement In-
come Security Act of 1974, and the Internal
Revenue Code of 1986 to protect consumers in
managed care plans and other health cov-
erage.

Pending:

Daschle amendment No. 1232, in the nature
of a substitute.

Dodd amendment No. 1239 (to amendment
No. 1232), to provide coverage for individuals
participating in approved clinical trials and
for approved drugs and medical devices.

The PRESIDING OFFICER. Who
yields time on the pending amend-
ment?

Mr. REID. Mr. President, I yield the
Senator from California 7 minutes.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. I thank the Chair, and
I thank the Democratic whip for yield-
ing me this time.

Mr. President, I rise in favor of the
Dodd amendment, which deals with ac-
cess to clinical trials and access to pre-
scription drugs. I think this is a very
important amendment, and I am very
proud to speak in favor of it.

Yesterday, as I left the floor of the
Senate, I realized what the score was
for the people: Zero. In very close votes
in each case, this Republican majority
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voted, with rare exception, for the
HMOs and against the patients of this
country. It is stunning to me to see
that, a most amazing thing.

As I discussed some of what happened
yesterday with my Democratic friends,
who happened to be women, we were all
stunned at the vote against a very
straightforward amendment by Sen-
ator ROBB which basically said, after a
mastectomy, a doctor should deter-
mine the length of stay. It is stunning
to me that that couldn’t pass the Sen-
ate. The hold and the grip of the HMOs
is extraordinary.

There is a cartoon in today’s Wash-
ington Post that I find very inter-
esting. It pictures huge campaign con-
tributions. The Senator from Wis-
consin talks about that all the time. I
am not surprised people are cynical.
All T hope is that they wake up and lis-
ten to this debate. This amendment on
clinical trials is one they ought to lis-
ten to.

What is a clinical trial? A clinical
trial occurs when there is a promising
new therapy for a condition, a disease
for which traditional therapies are not
working for everyone. So what happens
is people will enroll in these clinical
trials; usually, they are pretty des-
perate at that point because their dis-
ease is not responding well to the tra-
ditional therapies. They want to get
into this trial, and they want to see if
they have a chance at surviving. The
good news about this for society is not
only will this individual have a chance
of surviving, but we learn about the
therapy, and, of course, it is the way
we have seen therapies move into the
mainstream of treatment.

Well, what is happening now with the
HMOs—because they are so interested
in their profits and paying their CEOs
$30 million, in one case, and $50 million
a year in another case—is they are cut-
ting back on costs. So where they used
to pay the costs associated with a clin-
ical trial, not for the experimental
therapy itself, because that is paid by
the company that invented it, but by
the associated costs, if there are reac-
tions to the therapy, et cetera, they
are cutting back on this treatment. So
by their refusal to pay for the patient
cost, many research institutions—par-
ticularly cancer centers—are cutting
back on the clinical trials because
there is a lack of payment by the
HMOs, and we are running into a real
serious problem.

When you continually put profit be-
fore patient care, when you continually
put dollar signs ahead of vital signs,
what happens is we are losing the op-
portunity to test these promising
treatments for cancer, for Alzheimer’s,
for Parkinson’s, for diabetes, for
AIDS—you name the disease. By the
way, if you ask the average American
what they fear most, they will tell you
it is illness; it is cancer; it is heart dis-
ease; it is stroke; it is the loss of a
loved one.

So what we have is a situation where
HMOs are refusing to pay the patient
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costs in clinical trials, and clinical
trials are being cut back at the very
time when we are making tremendous
strides in learning more about thera-
pies. This is a sad day.

So what we do in this amendment is
essentially say let’s go back to the way
it always was, where the HMOs pay for
the costs associated with these clinical
trials for their patients. If we don’t
pass this amendment and this trend
continues, we will reverse the trend of
finding better cures for disease.

The other thing this amendment
does, which is really important, is it
deals with access to prescription drugs.
Nearly all the HMOs have developed
what is called a formulary, which is a
limited list of prescription drugs for
which the HMO will pay. They do this
to receive discounts from drug compa-
nies and to limit the number of medi-
cations for which they pay. This is a
cost-saving measure. I don’t have a
problem with this—except when the
formulary drug isn’t right for the pa-
tient, except when a doctor says the
drug his patient needs is not in the for-
mulary. What this amendment says is
that the HMO must pay for the drug
that a doctor determines his patient
needs, even if it isn’t in the list that
the HMO provided.

It also says in this amendment that
HMOs cannot classify a drug that is ap-
proved by the FDA as experimental,
which is one of the ways they get
around having to pay for a drug. They
say to a patient: Well, I know your doc-
tor wants you to use this drug, but it is
experimental.

Well, if a drug is approved by the
FDA, the Food and Drug Administra-
tion, then it is clear that the drug has
been approved and ought to be avail-
able.

So this is a very important measure.
This will ensure we Kkeep making
progress on clinical trials. This will en-
sure people get access to the needed
drugs. I hope we will stand up, not as
we did yesterday, because this Senate
sat down for the people and stood up
for the big money interests in this soci-
ety, the HMOs and their bottom line.
Let’s stand up for the people and let’s
support this Dodd amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. FRIST. Mr. President, very
quickly, let me state where we are, and
then I will yield to the Senator from
Florida.

We are presently considering an un-
derlying amendment on clinical trials
which was put forth by Senator DoODD.
It is an issue we have discussed a great
deal in committee. It deserves discus-
sion and it deserves a great deal of de-
bate because it is important. As one
who has been a principal investigator
in clinical trials and has been involved
in clinical investigations and trials for
pharmaceutical agents and the applica-
tion of medical devices, such as cardiac
valves and stints, all of which I am fa-
miliar, it allows me to say it is criti-
cally important we debate and address
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this issue, that we make sure we do
move forward in a direction to capture
and support the great benefits which
are available in clinical trials.

A clinical trial is fairly straight-
forward in patient care. It is to figure
out whether or not something works or
whether it is harmful or not harmful.
It is necessary to use and investigate
patient populations where one group of
the population receives it and one
group does not receive it, to see what
the adverse effects are, what works and
what does not work. It is the accepted
way of making and capturing the great
advances which we all know are both
being realized, but even more excit-
ing—whether it is in the field of cancer
or heart disease or bone disease or
stroke—is that we are going to make
our great breakthroughs.

In the underlying bill we are consid-
ering, we have a study by the Institute
of Medicine to look at the factors
which might hinder patient participa-
tion in those trials and also to figure
out what the cost of these trials are,
because you have one population that
is not getting either a specific device
or pharmaceutical agent and one popu-
lation that does. But to compare these
two populations, you need to do more
testing, more examinations. If you
have side effects or an adverse reaction
from a medication, maybe you have to
have a longer hospitalization or new
treatments.

Well, the challenge we have as a na-
tion is to figure out what that addi-
tional cost is. There have been only
three good studies completed to date to
determine the difference between those
incremental costs to carry out that in-
vestigation. What we are considering is
a new mandate and whether or not that
new mandate should be placed on the
HMOs’ backs, or the private sector’s
back, in order to make the great ad-
vances in which we all want to partici-
pate. If we open that door—and I think
we can go further than what is in the
underlying bill—we have to be very
careful not to impose a huge, very ex-
pensive mandate on our private health
insurance system—something we
haven’t been able to do in Medicare,
the public system. We have struggled
with it, and we haven’t been able to
figure it out with the public dollars. So
before we put in a huge mandate, we
have to be careful not to dump on the
private sector something we haven’t
been able to do in the public sector.
That is the essence of the bill we will
be passing over the next 48 hours.

I think we can make great strides.
Probably the first thing to do is to
look at the clinical trials. In this body,
no Member has spent as much—or
more—time looking at this issue of
clinical trials than the Senator from
Florida.

I yield 10 minutes to the Senator
from Florida.

The PRESIDING OFFICER (Mr. ROB-
ERTS). The Senator from Florida.

Mr. MACK. Thank you, Mr. Presi-
dent. I thank Senator FRIST for yield-
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ing me time. I also appreciate greatly
the comments made with respect to the
clinical trials. Again, I look forward to
continuing to work with him in the fu-
ture on this issue.

Mr. President, I want to respond to
one provision of the amendment of-
fered last night by my friend from Con-
necticut, Senator DoDD. This provision
goes to a concern that has been raised
by patients throughout our country—
the issue of health coverage for pa-
tients who are participating in clinical
trials.

As Members of the United States
Senate, we must seek legislative solu-
tions to a wide array of public policy
issues. These issues include health pol-
icy, as we are doing today. They in-
clude tax policy, economic policy, for-
eign policy, and education policy. The
list is quite expansive. Frequently, we
find ourselves divided on issues of the
day.

However, I can think of no issue
which better unites Republicans and
Democrats, conservatives and liberals,
as the issue of biomedical research.

In addition to Senator DODD, we are
fortunate to have many, many leaders
in the Senate on this important issue.
Senator SPECTER and Senator HARKIN
are leading the historic bipartisan ef-
fort to double funding for the National
Institutes of Health. Senator JEF-
FORDS, Senator FIRST, Senator KEN-
NEDY, and Senator MIKULSKI have
worked hard in their committee to au-
thorize and oversee the activities of
the HIH. Any many more of my col-
leagues have each contributed in their
own way to help make funding for HIH
the national priority it is today. As I
said, few issues unite the Senate like
medical research.

One of the highlights during my 17
years as a Member of the Senate and
House of Representatives has been to
meet the scientists who are revolution-
izing the way man fights disease, and
to improve our quality of life. It
doesn’t matter if they are a young
bench scientist or a Nobel Laureate,
their mission remains the same—to
find ways to detect and treat diseases.
Today, there is a level of commitment
and enthusiasm to this monumental
endeavor that I've never seen before.
Today, researchers dare to use the
word, ‘‘cure.” That wasn’t the case
very long ago.

As we work to make sure that sci-
entists have the necessary resources to
continue their remarkable progress, we
must also address the ethical, legal and
social implications of biomedical re-
search. Science is moving faster than
public policy can keep pace. It’s as
though science is on the Concorde, and
Congress stalled at Kitty Hawk trying
to get off the ground.

There are very difficult, complex sci-
entific issues which require Congres-
sional action, but these issues also re-
quire thoughtful and careful delibera-
tion. For example, Congress has been
working for many years to ensure that
health plans do not discriminate
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against people because of their genetic
information. As a cancer survivor, I
know how important it is to have con-
fidence in knowing that a genetic test
will be used for information, not dis-
crimination. I've been part of a bipar-
tisan effort to resolve this issue, start-
ing with legislation introduced by our
former colleague, Senator Mark Hat-
field.

Genetic nondiscrimination is a very
complex issue with wide-ranging rami-
fications. There have been many ques-
tions to answer. Congress has struggled
with how best to define medical and
scientific terms. We have examined the
impact of our actions on the cost and
availability of health insurance. Fre-
quently, we have determined that
much more information was needed be-
fore deciding the best approach.

We have addressed the issue of ge-
netic nondiscrimination with thought-
ful deliberation, and I believe the Con-
gress must take the same thoughtful,
deliberative approach when it comes to
coverage of clinical trials.

There are many questions to be an-
swered. What are the cost implica-
tions? How will this new benefit impact
the availability of health insurance?
What impact will coverage of clinical
trials have on health insurance pre-
miums? How will it impact small busi-
ness owners, who are struggling to pro-
vide health insurance for their employ-
ees? What is the best approach to defin-
ing medical and scientific terms, such
as ‘‘routine patient costs’’?—becasue
that definition will determine what the
underlying costs of this effort will be.

These are very important questions,
involving very complex issues, with
very significant implications.

Mr. President, I support comprehen-
sive coverage of clinical trials. But, as
this time, we need more information
before we go that far.

Later today, or tomorrow, I will be
introducing an amendment, along with
Senator FRIST, Senator JEFFORDS, Sen-
ator COLLINS, and others, which will
help provide patients, scientists, law-
makers, employers, health plans and
others with answers to the many ques-
tions associated with health insurance
coverage for clinical trials. I will out-
line our approach at that time.

Mr. President, medical research is a
bipartisan issue. We all agree that the
basic scientific research funded by the
National Institutes of Health must be
translated into new forms of treatment
through well-designed clinical trials.
Earlier this year, Senator ROCKFELLER
and I introduced legislation to provide
Medicare coverage for cancer clinical
trials. I am pleased to say that a bipar-
tisan group of 36 Senators have cospon-
sored this bill. Senator SNOWE and oth-
ers have introduced legislation to pro-
vide coverage through private health
plans. We may approach the issue in
different ways, but we all agree that
the Senate must address the issue of
clinical trial coverage, and we must do
SO NOW.
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Mr. President, I look forward to dis-
cussing my amendment later in the de-
bate.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Tennessee.

Mr. FRIST. Mr. President, I yield 20
minutes to the Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, let me,
first, thank one of the true leaders in
the Senate on the issue of health care
for yielding me time, and to say how
much I have appreciated his work in
the last month and in the last few days
during this critical debate on the Pa-
tients’ Bill of Rights.

I am pleased the Senate is, once
again, debating the issue of health care
reform. I am pleased because here we
have an opportunity, I think, to re-
claim for the American people their
right to control their health care. I am
excited we have this opportunity to
talk about medical savings accounts,
restoring patients rights, and making
health care insurance affordable—or at
least this should be the essence of the
debate.

I must tell you that I am dis-
appointed to see only one side is inter-
ested in truly talking about patients’
rights instead of more regulation, more
government, and, somehow, more con-
trol. While Republicans are talking
about giving all Americans access to
health care insurance and letting them
control their medical health care, our
Democrat friends are talking about
driving up costs, canceling health care
coverage for millions of Americans,
and putting American health -care
under the control of more Federal Gov-
ernment.

I am aware my friend, the Senator
from Connecticut, has an amendment
on the floor. I will speak to that
amendment in just a few moments. But
I think it is important to set that
amendment in the context of the de-
bate on the bill yesterday, today, and
the balance of the week.

First, I want to look at what it is our
Democrat friends on the floor of the
Senate are asking us to swallow. I be-
lieve this will help us better under-
stand the amendment offered by the
distinguished Senator from Con-
necticut.

We have heard a lot of talk about the
cost of the Kennedy bill-—some of it on
this floor. Yesterday we even saw our
colleagues parade out the President of
the United States to downplay the cost
of the Kennedy bill. Our Democrat col-
leagues have a mantra when it comes
to the cost of the bill. Over and over
again, they say, well, it is less than a
Big Mac; it is less than $2 a month.

Let me look at this chart for a mo-
ment, and maybe you will join with me
in it. It is ‘“‘less than a Big Mac.’’ That
is what Senator KENNEDY said. They
even say the nonpartisan Congressional
Budget Office says this bill will cost
less than a Big Mac.
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If you look at the Congressional
Budget Office report—and I recommend
you read it in its entirety—you will see
it says nothing about a Big Mac. But
this is what it does say: According to
the Congressional Budget Office, the
Kennedy bill will increase premiums an
average of 6.1 percent over and above
the normal inflationary costs of health
care.

For instance, let’s read from the CBO
report because an awful lot of my col-
leagues on the other side of the aisle
seem to be confused about what the
Congressional Budget Office has said
about this bill.

I am quoting the CBO report:

Most of the provisions would reach their
full effect within the first 3 years of its en-
actment. The CBO estimates the premiums
for an employer-sponsored health plan would
rise by an average of 6.1 percent in the ab-
sence of any compensating changes on the
part of the employer.

What are the ‘‘compensating
changes’? There is a clear history in
health care that, as costs go up, people
either leave or are dropped from the
system.

The CBO says of the Kennedy bill on
compensating changes:

Employers could respond to premium in-
creases in a variety of ways to reduce their
impact. They could drop health care insur-
ance entirely.

Yes, that is an option. CBO says it is.

“Reduce the generosity of the benefit
package.”’

That is quite typically what happens.
They keep narrowing the scope of the
coverage.

“‘Increase
ficiaries.”

We know what that means—the con-
sumer pays more of the bill.

Or ‘‘increase the employee’s share of
the premium.”’

If my colleagues on the other side of
the aisle think the CBO had a nice
thing to say about their bill, I suggest
they read the entire report. ‘““They
could drop health insurance entirely”’
is a quote. This is perhaps the most
frightening part of the Kennedy bill to
any American family. So many fami-
lies across America are struggling to
get by—we know that—even in pros-
perous times. There is a very large
chunk of America that does not share
totally in that prosperity. They depend
on their health insurance to protect
them when things go wrong.

Yet every Democrat Member of this
Chamber has thrown their support be-
hind a bill that would take protection
away from an estimated 1.9 million
Americans. That is one estimate. Here
is another estimate commissioned by
our friends at the AFL-CIO. They indi-
cate that the Kennedy bill could cancel
health care coverage for approximately
1.8 million Americans.

I suggest a new slogan for my col-
leagues when they talk about the bill.
I am talking now about ‘‘golden arch-
es.” Over 1.8 million Americans are un-
insured by the Kennedy bill. That is a
Big Mac attack directly at the Amer-

cost sharing by Dbene-

S8431

ican consumer and directly at the
American family.

A few weeks ago when I made the
same comment on the floor of the Sen-
ate, my colleague from North Dakota—
who happens to be on the floor now,
Senator DORGAN—made a very remark-
able statement. I don’t think I have
heard it yet in the debate. My friend
said the Kennedy bill might actually
increase coverage because it would
make health care so attractive that
people who are now uninsured would
sign up to get its coverage. I say this is
a remarkable statement for a very ob-
vious reason. First, my friend seems to
think we in the Senate can repeal the
law of supply and demand. Raise the
price, and more people are going to
come and get it? I doubt it. History
shows quite the opposite.

So instead of demand decreasing as
price goes up, consumers will buy more
of the product because it is more pricey
and, yes, it does have more benefits or
possibly more? I don’t think so.

Divide the dollars each family
spends. They have to put food on the
table; they have to take the risk when
it comes to health insurance.

While 14 percent of the public want
Congress to reform medical care or to
reform managed care, a whopping 82
percent of America wants Congress to
make health care more affordable.
That is what we ought to be about: Ex-
tending coverage, protecting the pa-
tient, and while doing it, certainly not
raising costs but hopefully making it
more affordable.

That hardly fits my friend’s descrip-
tion of a ‘“‘public clamor’ for a more
expensive health insurance program.

Finally, if my colleagues know so
much about health care insurance and
how attractive they can make it to the
consumers, I suggest they resign from
the Senate and go run a health care in-
surance company because obviously
they know a new formula and they
could make a killing.

Enough about Big Mac attacks. That
is what the Kennedy bill ought to be
called—a Big Mac attack. We have seen
the number of uninsured Americans
rise from 32 million to 43 million in
just 10 years. Since 1995, the uninsured
in my home State of Idaho has risen
from 15 to 18 percent of the population.
That is higher than the national aver-
age. Every year we add 1 million Amer-
icans to the ranks of the uninsured.
The Kennedy bill would speed up that
process instead of slow it down. What
the Senate ought to be about right now
and what our Government ought to be
about is trying to slow it down and
make it more affordable.

My colleague from Connecticut has
offered an amendment that he says will
improve access to cancer treatment.
Before we vote on this amendment, I
will discuss the impact of the Kennedy
bill and what it would do in the con-
text of this amendment in our fight
against cancer.

We have heard from my colleague
from Florida who, thank goodness, sur-
vived cancer. Most Members have not
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had to go through that trauma. What
he said was critically important. The
1.9 million Americans who would lose
their health care coverage under the
Kennedy bill represent more than 1 out
of every 100 Americans with private
coverage. Private health care insur-
ance in this country pays for millions
of Americans to undergo cancer screen-
ing meant to catch the deadly illness
quickly, when it can be treated and de-
feated.

The Centers for Disease Control say
every year private health insurance
pays for 33 million American women to
undergo exams meant to detect breast
cancer. The Kennedy bill would cancel
coverage for, it is now estimated,
189,000 such breast exams every year. I
don’t really believe that is what they
intend, but that is the unintended con-
sequence of this kind of legislation. Mr.
President, 189,000 women could go with-
out breast exams if the Kennedy bill
became law.

The Centers for Disease Control say
each year private health insurance
pays for 9 million American women to
have a mammogram. The Kennedy bill
would cancel coverage for 53,000 of
those mammograms on an annual
basis. Run the statistics, run the per-
centages, run the figures. If you are
going to take 1.8 or 1.9 million Ameri-
cans out from under coverage, statis-
tically I am accurate.

Yesterday my colleague from Cali-
fornia, Senator BOXER, said, ‘‘Repub-
licans are turning their backs on
America’s women.” She was on the
floor just a few moments ago repeating
that. I want to know how Senator
BOXER and all sponsors of the Kennedy
bill reconcile their commitment to
women and women’s health with the
fact that they are supporting a bill
that could cause thousands of malig-
nant lumps to go undiagnosed every
year.

The Centers for Disease Control says
each year private health insurance
pays for 41 million women to have pel-
vic exams and 24 million Pap smears.
These tests are meant to detect ovar-
ian, uterine, and cervical cancers. Yet
the Kennedy bill would cancel coverage
for 238,000 pelvic exams and 135,000 Pap
smears. That is every year, according
to the statistics, according to CBO, and
according to the examination and
study by the AFL-CIO.

I want to hear the Kennedy bill sup-
porters begin to reconcile these num-
bers, if their mantra is to fight cancer.
We are talking about access to the sys-
tem. We want people to have these
tests. We want them protected. Yet if
you shoot the cost up, people will take
the risk. There are only so many fun-
gible dollars in every citizen’s life.
They have to make real choices. My
friends, that is the marketplace. I am
afraid that is the unintended con-
sequence of the Kennedy bill.

It does not harm just women. The
Kennedy bill could and would cancel—
if you run the statistics, there it is
again—23,000 prostate exams every
year.

CONGRESSIONAL RECORD — SENATE

As a final example, the Kennedy bill
could cancel coverage for 439,000 skin
cancer exams every year. I say this is
a final example because the list is not
exhaustive. It would be impossible to
track all the ways the Kennedy bill
threatens the health of 1.9 million
Americans who it would leave without
protection from the Ilife-threatening
diseases they will face.

When my Republican colleagues
raised the cost issue yesterday, I be-
lieve my colleague from Massachusetts
called it a red herring. If this passes, I
wonder what he will say to the women
and the men who will lose their fight
against cancer because they did not get
the early detection. Because they did
not have the money, they did not have
the coverage to walk through the door
and get the exam.

Mr. HARKIN. Will the Senator yield
on that point?

Mr. CRAIG. I will not yield.

I find it astounding that this is what
my colleagues have contributed to the
debate on patients’ rights. How can a
patient have a right if a patient cannot
have access? Every study shows a 6.1-
percent increase in premiums above in-
flation will drive 1.9 million Americans
out of health care.

My Republican colleagues and I sup-
port a different approach, a substan-
tially different approach. We have a
bill that puts patients in control of
their own health care and that makes
health care simply more affordable.
Our bill achieves it by giving all Amer-
icans access to medical savings ac-
counts, along with all of the other
kinds of health care insurances that
are now available.

Since we introduced the limited
MSA, or the Medical Savings Pilot Pro-
gram, something really very wonderful
in health care has happened. I know
the other side does not want to recog-
nize it. I am so frustrated, trying to
understand why they would ignore that
the General Accounting Office esti-
mates that 37 percent of medical sav-
ings account buyers previously had no
coverage whatsoever, and 82 percent of
the American public rate the high cost
of medical health care coverage their
chief concern. Medical savings ac-
counts meet that concern. Our bill has
that in it. That is not driving people
out of the system. That is reaching
out, bringing people into the system,
into the system for their Pap smears,
into the system for their pelvic exams,
into the system for early detection of
cancer. There is the difference, driving
people out or encouraging people to
come in, making health care more af-
fordable.

A medical savings account gives you
100-percent coverage, 100 percent of
doctors to choose from. My Democratic
colleagues have gone to great lengths
to say our bill does not generate direct
access to specialists; that our bill does
not generate direct access to OB/GYNs;
that we do not guarantee access to pe-
diatricians; that we do not let patients
choose their doctors; that we do not
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ensure that medical decisions will be
made by a patient and that patient’s
doctor. They could not be more wrong.

If you own a medical savings account
and you own insurance, you choose
your own doctor, always. If you feel
you need a specialist, then you go to
the specialist. If you need direct access
to an OB/GYN, you have it. If you need
direct access to a pediatrician, nobody
is sitting there as the gatekeeper they
like to talk about; you are the person
in power. You have the direct access.

Once again, for mandatory referral,
you are in control of your destiny and
the destiny that comes in cooperation
with your primary care physician.
That is what we are talking about,
about personalizing health care and
taking the Federal Government out of
it. That is why Republicans have al-
ways supported MSAs. We are not say-
ing everybody ought to have them. We
are simply saying open up the option.
Make it available as a matter of choice
so0 you can choose between what you
can afford and what has now become
even more affordable. So we are not
thrusting the Federal bureaucracy on
the system and shoving up the cost by
every legitimate estimator’s esti-
mation. We are, in fact, potentially
driving those costs down.

A program that decreases the number
of uninsured and gives patients direct
access to their doctors is what this
Senate ought to be about. If my Demo-
crat colleagues truly want Americans
to have affordable medical care that
patients control, they should be clam-
oring for a medical savings account.

How can my colleagues stand up for a
patient’s right to greater access to can-
cer treatment when they are sup-
porting a bill that leaves millions
without health care coverage? I quoted
the statistics, and they are very easy
to extrapolate out of those figures. We
are talking about hundreds of thou-
sands fewer exams for potential cancer
under what is now being proposed.

The answer is they really have not
thought their bill through. They do not
think the marketplace works, that
somehow you can reform it and change
it and control it by simply enacting a
Federal regulation. Will costs not go
up? We know they will go up. We know
every time we have tampered with
health care for the better benefit or for
the less, we have had the direct impact
on the marketplace that has driven
health care costs up. Every time it is
driven up, it is driven beyond the point
of access by some Americans.

Why would they do this? I am not
sure why they do this. I guess I could
quote President Clinton at the defeat
of health care last time, when he said:

Now what I tried before won’t work, maybe
we can do it another way. That’s what we’ve
tried to do, a step at a time, until eventually
we finish this.

I think that is the essence of what
the Kennedy bill does, one step at a
time, toward a greater sense of Federal
control driving the cost up so the
American consumer says, OK, give me
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Federal health care; I can’t afford it
any other way.

Mr. ROCKEFELLER. Mr. President,
regular order.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. The Senator
from Nevada is recognized.

Mr. REID. Mr. President, pursuant to
the agreement with the Senator from
Tennessee, I yield 3 minutes to the
Senator from Illinois; following that, 3
minutes to the Senator from West Vir-
ginia; then 3 minutes to the distin-
guished Senator from Iowa.

The PRESIDING OFFICER. The dis-
tinguished Senator from Illinois is rec-
ognized.

Mr. DURBIN. Mr. President, yester-
day was a banner day on the floor of
the Senate for the insurance industry.
Three different amendments were con-
sidered, amendments which the insur-
ance industry of America opposed. The
first of those amendments said a
woman could keep her OB/GYN as her
primary physician no matter what the
HMO said. The Republican majority
and the insurance industry defeated
that.

The second said you should have ac-
cess to the emergency room closest to
your home when you have a family
emergency. That amendment was de-
feated by the insurance industry and
the Republican majority.

The third amendment said if you
have a dispute with your insurance
company about coverage, we are truly
going to have an independent panel de-
cide who is right and who is wrong.
That amendment was defeated by the
insurance industry and the Republican
majority.

They may be dancing in the board
rooms and the canyons of K Street, but
I can tell you the people of America
understand this debate, and they know
they lost on the floor of the Senate
yesterday.

We are now debating an issue of
equal importance. If you have a health
insurance plan and your doctor says:
You have a serious condition; we need
to try a new drug; it has been approved
by the FDA; it may work and it may
not; in that situation many health in-
surance companies say: No, we will not
pay for it because it is ‘“‘experimental.”

Have you walked into a convenience
store in your hometown and seen those
little canisters on the counter asking
you to leave 50 cents or a dollar to help
that local family pay for a medical bill
they cannot afford? Many of these
same people are paying for drugs, reim-
bursement for which was turned down
by health insurance companies because
the treatment was experimental. Peo-
ple literally on the brink of life or
death, following doctors’ orders, using
FDA-approved drugs, have been turned
down by these insurance companies.

Senator DoODD offers an amendment
to protect our rights to use these drugs
as doctors call for them to save our
lives. The Republican majority and the
insurance industry oppose it. We will
face another vote today and another
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question as to whether American fami-
lies will win or lose.

Last Sunday in Chicago, I met this
little fellow in this picture. His name is
Rob Cortez. He will melt your heart.
He is about a year old. He suffers from
spinal muscular atrophy. For a year,
his family has been fighting to keep
him alive, trying to keep their own
courage together, trying to fight his
disease, and every day fighting another
insurance company decision that would
turn off the ventilator which would be
the end of his life. Imagine what that
family goes through.

They had a drug that was prescribed
by a doctor to fight infection in this
poor little guy, and the insurance com-
pany said: No, it is experimental. We
will not pay for it.

The battle goes on day after day in
households across America. The Repub-
licans can come to the floor with their
cartoons and their slogans, but Amer-
ica’s families understand this debate.
What is at stake is our health and our
health insurance. If people across
America do not wake up to the reality
of this debate, we are going to lose an
opportunity to give piece of mind to
families all across Illinois, all across
the Nation, and to protect the lives of
other vulnerable little kids. That is
what the debate is all about.

I also want to make it clear that this
clinical trial approach is cost-effective.
Sloan-Kettering and M.D. Anderson
have made it clear it is money saved.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. The Senator
from West Virginia is recognized for 3
minutes.

Mr. ROCKEFELLER. I thank the
Chair.
Mr. President, this is an extraor-

dinary discussion, and it is one of those
things where I believe we ill serve the
American people because points are
made too extremely.

The Senator from Idaho was making
the point about driving people out of
health care because of rising costs, and
that is just flat out undeterminable.
GAO says so. CBO says so. He quotes
things that say they do. I say they do
not. I will be happy to show him the
language if he is interested in seeing it.

I do not know if this is about ide-
ology or not or if it is about preaching.
I have no idea. But I do know this, Mr.
President: Clinical trials are incredibly
important. This has been a battle a
number of us, cancer groups and oth-
ers, have been fighting for many years.
My friend, the Senator from the State
of Iowa, will expand on this more elo-
quently.

It is a terribly important fight. It is
a question of, can people have access to
clinical trials? Insurance companies
used to pay for them. Insurance compa-
nies now do not pay for them. Some
people have come to a point where they
have exhausted—and they might be in
their thirties and forties; we are not
talking necessarily about people in
their eighties or nineties but people in
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their thirties, forties, and fifties—
every possible approach trying to do
something about their very dreadful
disease, which could be any number of
things, not just cancer but any number
of things.

The insurance companies used to pay
for that. Now the HMOs will not, and
they will not for a very good reason:
because those things tend to be costly
sometimes.

It comes down to the classic choice:
Does the HMO get the advantage at the
bottom line or does the patient get the
advantage? That is the basic decision
and the difference between Members on
the two sides of the aisle who are oth-
erwise informed and are trying to do
the right thing on this subject. All of
us are trying to do our best.

We have to have clinical trials. The
usual and ordinary expenses associated
with that have to be paid; otherwise,
people will not be able to afford it;
they will not get clinical trials; there-
fore, they will die or they have a
chance of dying. Finally, of course,
clinical trials often are the best experi-
ment and research that can possibly be
done because they lead to new discov-
eries and new opportunities.

I hope very much the Dodd amend-
ment can be adopted. It is an ex-
tremely important amendment. When
people hear ‘‘clinical trials,” they are
not sure what we are talking about.
There are hundreds of thousands of
Americans at this point who have
given up on regular therapies, but
there is something out there on the
cutting edge and they are ready to use
it, but now the insurance companies
will not pay for it, and the Democratic
Patients’ Bill of Rights will do that.

The PRESIDING OFFICER (Mr.
HUTCHINSON). The time of the Senator
from West Virginia has expired. The
Senator from Iowa is recognized for 3
minutes.

PRIVILEGE OF THE FLOOR

Mr. HARKIN. Mr. President, I ask
unanimous consent that the privilege
of the floor be granted to the following
members of my staff during the pend-
ency of S. 1344: Ann Procter and Bryan
Johnson.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, first I
will address the issue that was brought
up by the Senator from Idaho who stat-
ed that women are going to be driven
out of cancer care because of this legis-
lation. I could not believe what I was
hearing. I asked the Senator from
Idaho to yield for a question, but he
would not yield to me. Therefore, I will
bring it up now.

The Senator from Idaho stated that,
because of this bill, thousands of people
with breast cancer and lung cancer will
be denied coverage. Why then, I ask, do
the following organizations support our
bill: The Alamo Breast Cancer Founda-
tion, the Alliance for Lung Cancer, Ad-
vocacy Support and Education, the
American Cancer Society supports this
bill, the California Breast Cancer orga-
nization, Cancer Care, Inc., Minnesota
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Breast Cancer Coalition, National Alli-
ance of Breast Cancer Organizations,
the National Breast Cancer Coalition,
the National Coalition for Cancer Sur-
vivorship, the North American Brain
Tumor Coalition, the Rhode Island
Breast Cancer Coalition, the Susan G.
Komen Breast Cancer Foundation, the
YME National Breast Cancer Organiza-
tion—on and on. Why do all these can-
cer organizations support our bill?

If you listen to the Senator from
Idaho, it is because they do not want
anyone treated for cancer. How ridicu-
lous. It just shows the ridiculous na-
ture of the arguments made on the Re-
publican side on this bill. What abso-
lute, total nonsense.

That brings me to another ridiculous
assertion made earlier. Someone on the
other side of the aisle stated that to
have people in clinical trials is going
to be very expensive.

Sloan-Kettering did a study of the
costs associated with clinical trials.
They looked at a number of people over
3 years, and here is what they found:
Hospital stays, 24 percent lower for
clinical trials; radiation therapy, 25
percent lower cost; drugs and supplies,
25 percent lower cost; operating room,
8 percent lower cost. These are for clin-
ical trials.

That was backed up by another study
done by M.D. Anderson in Houston, and
this was done on 3,000 patients enrolled
in clinical trials. They found costs for
ovarian cancer patients were 35 percent
less. They found lung cancer costs 36
percent less. In prostate cancer trials,
there was a negligible difference be-
tween research and standard care pa-
tients.

The PRESIDING OFFICER. The time
of the Senator has expired. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, of all
the votes we will have and have had in
the Senate yesterday, today and to-
morrow, this ought to be the easiest.
This ought to be the easiest if you are
interested in research, if you are inter-
ested in the protection of patients.

If we look at what has happened his-
torically, insurance companies have
paid for routine care associated with
clinical trials. The reason they have
paid for it because they knew it was
right. Secondly, as the Senator from
Iowa has pointed out, covering routine
costs associated with clinical trials ac-
tually provided savings to the insur-
ance companies. But we now see a dra-
matic decline in clinical trial enroll-
ment.

What are clinical trials? What do
they represent? This is what they rep-
resent: A woman has cancer—it can be
ovarian cancer, breast cancer, cervical
cancer—and is told the ordinary treat-
ments for cancer will not cure her dis-
ease. Her prospects are extremely grim.
Her doctor advises that her only
chance of survival is a treatment under
study in a clinical trial. We should not
permit the insurance companies or
their bureaucrats to deny her access to
that clinical trial. That is what this
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amendment is all about—access to the
only treatment that may give her a
chance of survival.

The greatest progress in cancer
treatment has been made in childhood
cancer, and it is no coincidence that
the greatest number of clinical trials
performed in this country have been in
children’s cancer. The reason, as most
researchers and most cancer centers
recognize, is the types of clinical trials
that are taking place.

Congress is doubling the NIH budget
to take advantage of what I like to
think will be the life science century.
Progress in making breakthroughs in
so many different areas of disease—
whether it be Alzheimer’s or cancer or
Parkinson’s disease—potentially
emptying nursing homes around this
country and improving the health of
Americans demonstrate the impor-
tance of clinical trials. Clinical trials
are the critical aspect in finding effec-
tive treatment and cures for diseases.
That is why this amendment is so im-
portant. All HMOs have to do is con-
tinue what insurance companies have
historically done and that is cover the
routine costs associated with clinical
trials. The clinical trial sponsors pay
the remaining costs.

The Republican proposal to study the
importance of clinical trials is poppy-
cock. The choice is: Will we maintain
what every researcher, every patient
organization, every doctor who works
in the areas of these critical diseases
recognizes as absolutely vital for med-
ical progress, or will we study this
issue some more?

The Republican proposal says let’s do
another study and let’s get a report to
the committee. We are saying that if
the doctor says there are sound med-
ical reasons for this type of treatment,
access should not be denied by a bu-
reaucrat or an insurance company.
That is the issue this amendment ad-
dresses.

This amendment should receive over-
whelming support. It is ridiculous that
we are spending so much time debating
the issue of whether clinical trials are
important. Every single country in the
world envies the progress the United
States has made in the area of pharma-
ceuticals—every single country. Why?
Because we have breakthrough drugs.
Why? Because we move these break-
through drugs from the laboratory to
the bedside. How is that done? It is
through clinical trials. We cannot
move breakthrough drugs from the lab-
oratory to the bedside without clinical
trials.

That is what this issue is about. That
is why we have such strong support
from the cancer societies and organiza-
tions concerned about diseases like
Alzheimer’s and Parkinson’s Disease.
That is why we have the support of the
disability community. That is why we
have support from so many children’s
disease organizations.

That is why I hope the Dodd amend-
ment will be accepted.

Mr. REID addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Would the Chair state how
much time the minority has?

The PRESIDING OFFICER. The mi-
nority has 7 minutes 10 seconds.

Mr. REID. I yield 4 minutes to the
Senator from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington has 4 minutes.

Mrs. MURRAY. Thank you, Mr.
President.

I thank my colleagues who have been
on the floor talking about an issue this
morning that I think is becoming more
and more critical, and that is access to
clinical trials, the amendment by Sen-
ator DODD.

It seems to me that in the Senate we
have talked, in a bipartisan way, about
making sure we have increased funding
for NIH so we can have access to the
best new research for diseases such as
cancer, diabetes, and multiple scle-
rosis.

A lot of great research is occurring
right now at NIH. Members have said
many times that needs to be increased.
In fact, the Labor Committee has
worked very hard, and I am very proud
of the fact we have increased funding
to NIH by almost 40 percent.

However, today, citizens, taxpayers,
who are paying the dollars for that in-
creased research at NIH, are being rou-
tinely denied access to that new re-
search when their HMO says they will
not pay for a new clinical trial—these
are new medications, new medical de-
vices that have been researched and we
have paid for the research through our
own taxpayer dollars.

But when it comes to our constitu-
ents, who have paid for this research,
having access to the clinical trials,
having access to this new research,
they are not allowed because their
HMO denies it. That is why I think this
amendment is so important to the tax-
payers of this country.

I met recently with a number of can-
cer survivors in my own home State of
Washington. Some of them were pa-
tients at the Fred Hutchinson Cancer
Center, a very well known cancer re-
search facility, one of the premiere
centers in this country. The doctors
and the patients told me about how
they were routinely being denied ac-
cess to these clinical trials—these peo-
ple who have no other recourse, who
may have MS or cancer or another se-
vere illness, who have no other hope
out there except for access to a clinical
trial. It is their last chance at life and
their doctors recommended it. The doc-
tors at the Fred Hutchinson Cancer
Center said: This is their chance at life,
and their insurance company, their
HMO, said: No, sorry; we’re not going
to pay for it.

One of the things the doctors said,
which made an impression on me, was
that a patient was going to receive
some kind of care with some kind of
cost that their insurance company was
going to have to pay for, and, in fact,
the clinical trials, for the most part,
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cost less than the treatment this per-
son was going to have. So they did not
understand why the insurance com-
pany was going to decide which treat-
ment they were going to have. They
felt very strongly the doctors ought to
be the ones deciding what kind of med-
ical treatment this patient should be
having. And the clinical trials were
their best chance at recovery and hope
for life.

I hope the Members of the Senate
will agree with Senator DopD and the
other sponsors of this amendment and
allow people to have access to the re-
search they have paid for by taxpayers
when they need it, when they are vic-
tims of cancer, when they have MS,
when they have diabetes, and allow
them to have access to clinical trials.

We will all win in the end because,
without these clinical trials, we will
not have the research we need to make
sure these kinds of medical devices or
these prescription drugs are then avail-
able to the general public as routine
care that is paid for by HMOs.

I commend my colleagues for their
debate on this issue. I urge all of us
who have said we are for increased
funding at NIH and increased funding
for research to now allow our constitu-
ents in this country access to that
care.

I thank the Senator.

Mr. KENNEDY. Will the Senator
yield for a question?

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. KENNEDY. I yield 2 minutes to
the Senator from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized for
2 minutes.

Mr. KENNEDY. If I could ask a ques-
tion, through the Chair, of the Senator.
You have one of the great cancer re-
search centers in Washington—the
Fred Hutchinson Cancer Center—that
is world renowned. It is known
throughout the United States as hav-
ing the very best expertise in treating
cancer.

I would be interested, as would the
American people—we have one of the
great children’s research center—rec-
ognized recently as the No. 1 children’s
center doing great research—what does
that center do for the citizens of Wash-
ington and the citizens of this country
in terms of research programs, clinical
trials?

Mrs. MURRAY. In response to the
Senator from Massachusetts, the doc-
tors at the Fred Hutchinson Cancer
Center are very concerned about their
patients who are being denied access to
medical care because they say these
trials are what will not only help pa-
tients but will help them give the best
care to all of their patients. They are
not able to do the job we expect them
to do any longer, not because of med-
ical decisions they make but because of
the decisions made by HMOs.

Mr. KENNEDY. The doctors at that
world-class cancer research are recom-
mending clinical trials because they
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think those clinical trials can perhaps
save the life of an individual who may
have breast or cervical or ovarian can-
cer. You are finding in your State that
managed care plans are denying access
to clinical trials for their members?

Mrs. MURRAY. The Senator from
Massachusetts is absolutely correct.
These are world-class physicians, top
physicians in cancer research, who
think the best thing they can do for
this patient is the clinical trial; and
they are being told no.

Mr. KENNEDY. Would the Senator be
surprised that the head of the
Lombardi Cancer Research Center, one
of the great research centers in Wash-
ington, DC, testified they had to hire
eight individuals to deal with the in-
surance companies just on the issue of
enrolling persons in clinical trials.
Doctors were referring women to the
Lombardi Center for lifesaving cancer
treatment—for clinical trials—and the
HMOs were denying coverage? These
eight individuals were trying to deal
with the HMOs so that these patients
could receive potentially lifesaving
treatments.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. KENNEDY. All our amendment
is trying to say is: if there is a clinical
trial available, the value of the clinical
trial is established, and if a doctor be-
lieves his patient can benefit from that
clinical trial, the HMO ought to allow
access. That is what this amendment is
about. Without this amendment, there
will be an increase in the number of
clinical trials that are terminated.

Mrs. MURRAY. The Senator is abso-
lutely correct. Not only will it hurt the
health of the woman who has been de-
nied access to the clinical trial who has
ovarian cancer or breast cancer, but it
also denies us, all the rest of us, access
to good health care because we will
never know whether or not that clin-
ical trial works, which could then be
available to the rest of us.

Mr. KENNEDY. In other words, the
benefits of the research from the clin-
ical trial will benefit people whether
they live in the State of Nevada or the
State of Massachusetts?

Mrs. MURRAY. That is correct.

The PRESIDING OFFICER. All the
Senator’s time has expired.

Mrs. FEINSTEIN. Mr. President, I
support the amendment offered by Sen-
ator DODD to increase patient access to
life-saving clinical trials. This amend-
ment could assist in prolonging the
lives of millions of patients with life-
threatening or serious illnesses, for
which no standard treatment is effec-
tive, by offering them access to new ex-
perimental therapies.

Clinical trials are the primary means
of testing new therapies for deadly dis-
eases such as cancer, congestive heart
failure, Alzheimer’s, and diabetes.
Many health insurance plans cover the
patient’s routine costs associated with
clinical trials. Recently, however, re-
search institutions—particularly can-
cer centers—are finding that managed
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care plans will not pay for the costs as-
sociated with clinical trials. For many
patients whose conditions have not re-
sponded to conventional therapies,
clinical trials may be the only viable
treatment option available.

The Dodd amendment requires health
plans to cover the routine patient costs
associated with these trials. Eligible
patients are those with life-threatening
or serious illnesses for which no stand-
ard treatment is effective, and those
for whom participation offers meaning-
ful potential for significant clinical
benefit. Trials are limited to those ap-
proved and funded by one or more of
the following: the National Institutes
of Health (NIH); a cooperative group or
center of the NIH; or, certain trials
through the Department of Defense or
the Veterans Administration.

The Republican bill does not provide
for coverage of any routine costs re-
lated to clinical trials. Instead, they
require only a study on the issue. The
Republican bill does not offer hope to
patients who have exhausted all other
options except the promise of experi-
mental treatment. We should not have
to tell the thousands of desperate
women with terminal breast cancer
that we need to study this issue some
more before we can offer them access
to clinical treatment that might save
their lives.

Republicans claim that we do not
have enough information about the
costs of clinical trials. They say we
need, once again, yet another study.
Every day we delay, with conversations
about the need for another study which
will undoubtedly demonstrate the con-
tinue importance of clinical trials, an-
other patient suffers; another patient
dies. The Republicans’ claim that clin-
ical trials are more expensive than
conventional therapies is unjustified.
The fact is that the cost of conven-
tional therapies is not known with any
precision. The cost varies case-by-case.

Republicans claim that covering the
cost of patient care in clinical trials
would be too expensive. The Congres-
sional Budget Office found that 90 per-
cent of health plans already cover rou-
tine patient costs in clinical trials. In
an attempt to block patient access to
clinical trials, insurance companies try
to claim that a clinical trial is more
expensive than conventional therapy.
However, at Memorial Sloan-Kettering
Cancer Center in New York, the cost of
treating pancreas, breast, colon, lung,
and ovarian cancer pursuant to a clin-
ical trial were compared to the costs of
treating the same cancers with stand-
ard therapies. Utilizing Medicare pa-
tients for this comparison, the average
cost per patient was actually lower for
those patients enrolled in clinical
trials.

Let me explain who pays for trials.
There are three categories of costs as-
sociated with a clinical trial:

First, the cost of the investigational
drug is provided free of charge by the
pharmaceutical sponsor.

Second, the costs associated with col-
lecting and analyzing the data from
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the trial is covered by the trial sponsor
through a federal research grant or
other funding source (i.e., National In-
stitutes of Medicine, Food and Drug
Administration).

Third, routine patient care costs—
physician charges, hospital fees and
routine diagnostic tests—are the only
costs that managed care plans would be
asked to cover for patients partici-
pating in clinical trials. And as I men-
tioned earlier, over 90 percent of health
plans already cover routine patient
costs in clinical trials.

By early in the next century, His-
panics, African-Americans, and Native
Americans will comprise nearly one-
half of our nation’s. In fact, Hispanics
are the fastest-growing ethnic group in
America today. This is alarming since
heart disease, cancer, tuberculosis,
HIV/AIDS and diabetes are
disproportionally affecting minority
communities.

Some specific forms of cancer affect
ethnic minority communities at rates
up to several times higher than na-
tional averages. African-American
males develop cancer 15 percent more
frequently than white males. Although
the rate of breast cancer among Afri-
can-American women is not as high as
that among white women, African-
American women are more likely to
die from the disease once it is detected.
Cervical cancer is nearly five times
more likely among Vietnamese Amer-
ican women than white women, and it
disproportionally affects Hispanics.
Liver cancer is more than 11 times
higher among Vietnamese Americans
than among whites. Colon and rectal
cancer is higher among Alaska Natives
than other ethnic groups. Lastly,
American Indians experience the low-
est cancer survival rate of any U.S.
ethnic group.

However, access to clinical trials is
especially limited for racial and ethnic
minorities. Of the people participating
in clinical cancer trials, only 2-3 per-
cent are minorities. The September
Cancer March’s Research Task Force
said that one way of encouraging more
participation is to require public and
private insurers to cover the routine
medical costs associated with clinical
trials. Senator DoODD’s amendment to
the Patients’ Bill of Rights does just
that.

In addition, women, the elderly, eth-
nic and racial minorities, and cancer
patients are not participating in clin-
ical trials proportional to the popu-
lation. The September Cancer March’s
Research Task Force testified before
the Senate Cancer Coalition that only
2 percent of cancer patients are en-
rolled in clinical trials. Of those par-
ticipating, only 25 percent are elderly,
even though the elderly represented
some 63% of the cancer patient popu-
lation during the mid-1990s.

Breast cancer is one of many diseases
that cause more deaths among minori-
ties than among white women. Re-
searchers and patient advocates agree
that understanding differences in dis-
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ease progression requires the recruit-
ment of a representative number of mi-
norities to clinical trials. So why don’t
more ethnic/racial minorities partici-
pate in clinical trials? There are sev-
eral reasons. Lack of access to health
care and lack of insurance coverage are
major reasons; 43 million Americans
are uninsured. This number does not
include the millions who are under-in-
sured.

In closing, real improvements in
health care, advancements in medical
knowledge, are possible only through
increased scientific clinical research
and development. We cannot lose sight
of the fact that without continued clin-
ical research and access to clinical
trials, life threatening diseases such as
cancer will continue to ravage commu-
nities. Encouraging participation in
clinical trials is essential, if not cru-
cial, to the millions of Americans who
live daily with life-threatening dis-
eases. The unrelenting focus by HMOs
on cutting rather than focusing on the
long-term quality of our health care
system is harming the American peo-
ple, and we are not gaining scientific
knowledge.

As our nation continues to move to a
managed care based health system, pa-
tient enrollment in clinical trials is
dropping. One of the reasons for this
decline is the unwillingness of many
health plans to cover routine patient
care costs associated with participa-
tion in a clinical trial. This amend-
ment to the Patients’ Bill of Rights is
the first step to ensuring access to
clinical trials. We cannot continue to
let HMOs put profits before patients.

Mr. FRIST. Mr. President, how much
time remains on each side?

The PRESIDING OFFICER. The Sen-
ator has 18 minutes 24 seconds remain-
ing.

Mr. FRIST. And the other side?

The PRESIDING OFFICER. All time
has expired.

Mr. FRIST. Mr. President, we are
currently debating an amendment on
clinical trials. It is something that is
very close to my heart because, as I
said earlier, I have been involved in
clinical trials. I have seen the great ad-
vantages of having such clinical trials
in that it allows us, through that final
stage, to determine whether or not a
particular intervention, whether it be a
new medicine that might potentially
cure prostate cancer or a medical de-
vice that might be used to hold open
the coronary artery after a heart at-
tack, a heart attack which results in a
squeezing down or atherosclerosis or
blockage of a coronary artery, put a
little stint in that, opens it up, how do
you take that to the clinical setting?
How do you take that to where it can
be distributed broadly across America
and across the world, if it is beneficial?

I should mention that the United
States is the leading Nation in taking
such innovation and such creativity,
capturing it, studying it carefully, put-
ting it in appropriate clinical trials,
and then having it applied, if it is safe,
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if it is effective, to people around the
country and the world. It should give
all of us in this body and in the coun-
try a great deal of pride that we are
the leaders in medical technology,
medical innovation, whether it be the
use of pharmaceutical agents; that is,
medicines, whether it is treatment of
chemotherapy; that is, using medicines
to treat cancer, or the application of
medical devices.

Just a few days ago I was in Boston
and visited some of the great, young,
aggressive research people who, by
hand, make those little stints, the
stints that look like little springs, that
keep thousands and thousands of peo-
ple’s coronary arteries open. They
come in with an acute heart attack, a
little balloon blows up in a vessel, a
stint is placed. Twelve years ago those
stints were not around. They had never
been placed into a coronary artery.
How do you get to that point to where
it is used in just about every hospital,
every cardiology hospital in the United
States of America? Well, the last phase
of development is clinical trials.

That is why it is so important to me.
And it is, in a very direct but also an
indirect way, important to every single
American, no matter what age you are
because everybody at some point in
their lives will be sick or will be ill.
Anything that we can do as a Nation to
lower the barriers between whether it
is industry or our investigators or med-
ical science and the delivery, the effec-
tive delivery of safe and effective pro-
cedures is something we need to work
on. We started much of that work 3 or
4 years ago in modernization of the
FDA.

I spent some time explaining this as-
pect of clinical trials to reinforce how
critical it is that we do everything we
can to lower the barriers to participa-
tion in clinical trials.

One thing we have to be aware of in
terms of clinical trials is that we don’t
fully know what—I use the word ‘‘in-
cremental’’—the increased cost, the in-
cremental cost is when someone goes
in to a clinical trial. As I mentioned
earlier, usually you have one group of
patients who did not get an interven-
tion, one group of patients who did get
an intervention, get that additional
drug. You need to follow them over
time and see what the incremental
costs are of that clinical trial.

Mrs. MURRAY. Will the Senator
yield for a question?

Mr. FRIST. I am happy to yield brief-
ly for a question. My answer will be
very short because I don’t have enough
time to finish.

Mrs. MURRAY. Mr. President, I ap-
preciate the Senator yielding for just a
quick question. Isn’t it true that insur-
ance companies, until recently, did pay
for clinical trials, and it wasn’t until
we moved to the HMO era that we are
now in that we are being denied access
to those?

Mr. FRIST. Yes. I really appreciate
the question because it shows why we
are addressing this today. In part, it is
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because we are just beginning to under-
stand the real importance of clinical
trials. We are just figuring out the
cost. The other dynamic is just that.

We have insurance companies and
managed care companies and private
payers today who basically say: We are
in the insurance business. Our job is to
deliver health insurance. If an indi-
vidual comes in and they are sick, my
obligation, as a managed care company
or as an HMO or a health insurance
company, is to take that patient and
cover them by the definitions of that
contract.

The question they are asking us
today, and need to ask us on the floor,
is shouldn’t that be the responsibility
of the Federal Government? Why
should I, an HMO, an indemnity plan, a
private health insurance plan, be pay-
ing for research that has potentially
nothing to do with that particular pa-
tient? Because this is a mandate, the
underlying Dodd amendment is a new
mandate.

What Senator MACK and I will pro-
pose is also a mandate. So both sides
are going to be hearing it. They are ba-
sically asking: Why are you all of a
sudden thrusting on me the responsi-
bility that is yours, the Senate, the
Federal Government, the NIH? Why
aren’t you using Federal money, tax-
payer money to subsidize this research,
which is very beneficial? Why are you
putting that mandate on my shoulders,
the private insurance company?

Now, the answer to that is twofold.
We probably need to do a little of both.
We need to have more appropriate pub-
lic investment in the clinical trials and
at the same time have the private
health insurance company in some way
subsidized.

The problem with that is, if we put
this new mandate on the managed care
companies and the HMOs, somebody
has to pay for it. The Federal Govern-
ment is not going to pay for it. Unfor-
tunately, I think we need to go back
and address this same issue in Medi-
care. The Federal Government has ba-
sically said that we, except through
the NIH, are not going to. For example,
in the Medicare system, the health
care delivery system for seniors, we
have not approached the issue of how
we subsidize these clinical trials.

So the private sector is saying: Why
are you making us pay for it, while you
in the Federal Government, at least in
Medicare, have not yet addressed that?

The response to that is, yes, but we
have the National Institutes of Health.
We need to continue investing in that,
and they oversee, along with other pub-
lic agencies, clinical trials.

The private sector says: Why us?
What the private sector is going to do
is say: I am in the business of taking
care of the heart attack that I cover
under contract. Why am I having to,
under your mandate, to have this clin-
ical trial on prostate surgery or pros-
tate cancer treatment? Why are you
forcing me to subsidize that?

We need to answer that question. The
general public good and the great ad-
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vances are the answer to that question,
but then somebody has to pay for it.

The health insurance companies,
what are they going to do? Whatever
that incremental cost is, they are
going to charge their very next person
that they cover. So they are going to
pass it back to the patients.

Then all of a sudden you have the pa-
tient come forward basically saying: I
came in because of a heart attack. Why
are you increasing my premiums and
making me pay more every year to do
general research that benefits every-
body across the world? I just want a
health care plan that pays for my own
insurance.

We have to be able to determine what
that additional cost of this mandate is,
and that is very unclear today. We
have to determine what that is. Then
we have to explain to people why that
is going to result in increased pre-
miums that are passed on to the indi-
vidual patients. That is sort of the big
picture.

Let me go back to the Senator’s
question because it was a good ques-
tion. Twenty years ago we didn’t have
many HMOs. Twenty-five years ago, we
didn’t have coordinated care plans,
HMOs, PPOs, provider-sponsored orga-
nizations. All these are new entities. It
used to be that private health insur-
ance would be able to subsidize or
cross-subsidize some of these clinical
investigations—not a lot but some.
That was at a time where there was
more room to maneuver.

Now, with the scarcity of the health
care dollar, they have been squeezed
down, physicians have been squeezed
down. You hear it all the time. People
who are in our reception room and here
to lobby us all the time say: We are
being squeezed down. Managed -care
companies say: We are being squeezed
down. Everybody recognizes that in
terms of health care dollars, the de-
mand is so huge.

Technology allows us such a great
opportunity to deliver heart trans-
plants, which I was able to do every
week, or putting in heart valves or hip
replacements in 95-year-olds, things
that we couldn’t do 30 years ago. The
overall expense has caused a squeezing
down on everybody. You hear private
health insurance companies saying: No
longer can we subsidize; no longer can
we take a little money from here and
subsidize this research out of the good-
ness of our heart because we are
squeezed so far. And thus we come in
with some sort of mandate which is
going to end up being in this bill, and
some say performed to encourage and
promote the private sector. We need to
address it in the public sector in Medi-
care where we haven’t addressed it for
the private sector in some way to par-
ticipate in clinical trials.

Mrs. MURRAY. If the Senator will
further yield, I understand that the
Senator is a surgeon and has seen clin-
ical trials and knows the benefit of
them. I listened with respect to his ar-
guments.
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But in this amendment, we are sim-
ply assuring that the patients will get
the best care. And if the best care for
their particular condition is a clinical
trial that will not only benefit them-
selves but the rest of the people with
that condition as well—and NIH has
paid for the vast majority of this. I un-
derstand from CBO that 90 percent of
insurance companies have been paying
for clinical trials. The amendment en-
sures that won’t go away. We are see-
ing more and more HMOs look at their
bottom line and that benefit is being
taken away. We want to make sure the
insurance companies continue to pay
their part. Certainly, a patient who
goes in cannot afford to pay for that
clinical trial, but they have been pay-
ing premiums for years. Shouldn’t that
be part of what they expect when they
pay a premium to an HMO?

Mr. FRIST. I will respond, through
the Chair, to my colleague that the
gist of her question is, shouldn’t we
allow what used to be done to continue
to be done, and we should encourage
that. The models of health care are
changing rapidly. I hate to look back
and say that because something used
to be done, it should be done today. In
this case, I am one who wants to pro-
mote the expansion of clinical trials as
much as possible.

How much time do we have?

The PRESIDING OFFICER. The Sen-
ator has 6 minutes 38 seconds remain-
ing.

Mr. FRIST. I yield myself 6 minutes.
Please notify me when we have 30 sec-
onds remaining.

The real issue—and the reason why I
urge my colleagues to defeat this
amendment, as written—is the fol-
lowing:

I have explained the difference be-
tween overall cost and incremental
costs, and the cost of the clinical trial.
Let me say that the data presented by
Senator HARKIN is good data, but it al-
ways asks for what the end number is
in science, how many cases the data is
on. I didn’t hear that; I didn’t know
how many. One of the charts was
around 100, maybe 130 patients. You are
looking at small statistical differences.
We need more patients if we are going
to be making policy on studies. That
involved very few patients.

We had the opportunity in committee
to look at a number of studies. There
have been three completed studies—not
ongoing but completed—all of which
had some limitations. All three in-
cluded just cancer patients, which is a
very important group. We don’t want
to extrapolate cancer patients to artifi-
cial heart patients where they are put-
ting in artificial hearts, cardiac valves,
or stints. We have to be careful with
that. The overall sample and size of the
studies is very small.

On the other hand, the charts, in es-
sence, are right. If you get into a clin-
ical study, the medicine continues to
be very good. Why? Because you have
outside people watching what every
move is, making sure every lab test is
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justified. If you are going to do a lab
test, it gives you the result; that is
right. But there is an incremental in-
crease in cost.

If you take two patients and you are
studying them, you end up doing more
testing. The side effect of the drug
might be that it lowers one’s blood test
count, so then you have to test the
hemateikon more. That increased cost
is passed on to the patients in the pri-
vate sector—not through Federal tax-
ation going through Medicare and the
subsidy coming down, but it is passed
on by increased premiums.

We have to be able to explain to the
patients, for the great public good, why
they are having to pay more. I am say-
ing basically that the science of know-
ing exactly what that cost is very
young; it is in development. We should
have 100 studies, not just 3, to be able
to cite.

I think it is very important for us to
continue as a body to encourage the
gathering of that information and the
academic study, careful study, through
carefully controlled perspective trials,
to determine what that cost is before
we open the door broadly and pass that
cost on to managed care companies,
which on the very next day are going
to put it on the backs of everybody
who is listening to me speak today;
that is, the patient—the patient who
may have appendicitis 30 days from
now, or a heart attack 60 days from
now. Every day you are going to say
tomorrow you are going to pay for this
mandate we put on your managed care
company.

In Medicare, which insures 36 million
senior citizens and individuals with
disabilities, we try to address it, and
we are going to address it. But the rea-
son we have not is we don’t know what
the cost will be. Where you have Medi-
care, you have a system going bank-
rupt over the next 15 years. We can’t
get together in this body, working with
the President of the United States, to
reform that in a sensible, modernized
way. We just can’t do it. We are not
going to be throwing new mandates out
there either—or we should not—which
furthers that bankruptcy.

The question is, Where do we go from
here? I think my objective is exactly
the same as the principal sponsors of
this amendment. There is one huge,
gaping door there that I am most con-
cerned about. I think the populations
you have drawn from are probably ap-
propriate, so we can get the data, the
information to do this right. But basi-
cally the indication is that qualified
individuals to whom this new mandate
will apply in health care broadly—the
indication is life-threatening or a seri-
ous illness. Now, having a category
that broad in putting this mandate out
on managed care, which is going to be
passed on to patients—it has to be;
there is nowhere else to pass it to; we
are not taking it out of the Federal
Treasury—before we do that, shouldn’t
we get a little more information and
narrow the scope so we can learn and
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not make what could be a tragic mis-
take?

Saying that the people who are quali-
fied is anybody who walks in and says
they have a life-threatening illness, or
anybody who has a serious illness, is
very dangerous. If you are a patient
and have appendicitis, that is a routine
procedure and that is serious. Is it a
life-threatening illness? No, but it is
serious. As I go in as a patient under
this new mandate, I might be able to
say I want to be in a clinical trial.

Mr. DODD. Will my colleague yield?

Mr. FRIST. Let me finish my state-
ment. What does that actually set into
motion? I am not quite certain because
we don’t know exactly what the overall
expense or cost range of those trials
would be. So what I would like to see
first would be an approach like the one
of the Senator from Florida—to use the
same overall indications but have the
scope of a particular entity, instead of
anybody who comes in and falls into
the category of life-threatening or a se-
rious illness because to a patient every
illness is serious.

How much time remains?

The PRESIDING OFFICER. Thirty
seconds remain.

Mr. DODD. Mr. President, I ask unan-
imous consent to have 1 minute to ask
a question.

Mr. FRIST. The Senator would have
to take it off the time of the bill.

Mr. DODD. Mr. President, I ask unan-
imous consent for 1 additional minute.
Mr. FRIST. On the time of the bill?

Mr. DODD. On our time, yes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. My question to my col-
league and good friend from Tennessee
is this: As we have written this amend-
ment, there are two other conditions.
It isn’t just life-threatening or serious
illness. There has to be no other stand-
ard, no other option available to the
person other than the clinical trials.
So that is one. And, two, there has to
be a limited time. For instance, it
can’t just be someone who has cancer
but in certain stages of cancer.

So I appreciate his point that it can
be pretty broad. But what we have
done with our amendment is say that
nothing else exists out there to pos-
sibly treat you, No. 1; and No. 2, it has
to be done in a limited amount of time.
He may want to respond to that.

Mr. FRIST. Mr. President, I yield
myself 3 minutes on the bill—mot on
the amendment.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. FRIST. Mr. President, I appre-
ciate the Senator’s clarification of that
because it is important. The concept is
basically that we can’t create a door
that is so broad that anybody can come
in. If I need a heart transplant, is there
any other therapy available? Probably
not. Does that automatically qualify
me for arranging a clinical trial? That
can be dangerous. I can tell you that
putting an artificial heart in can cost
$100,000 or $150,000. I have put in these
devices before.
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We have to be very careful because to
put a $150,000 expense into a policy that
is translated directly down to the
shoulders of patients—not the patient
who needs the artificial heart but
somebody else—can be dangerous.

I want us to work together. We can
do that in the underlying amendment.
We may not be able to go as broadly as
we all would like to go until we get the
appropriate information on the incre-
mental cost and how much of a burden
we are placing on society.

Again, I think our goals are very
similar. I will refuse to move as far as
the Senator on that concept in terms
of life-threatening or serious illness,
such as the example I just gave of the
artificial heart, but I look forward to
working with the Senator.

I again urge my colleagues to vote
against this amendment with the un-
derstanding that the outline Senator
MAcCK put forward as an amendment
hits right at the principles of a man-
date where we will support clinical
trials without an undue burden on the
backs of patients. That will be to the
benefit of all Americans.

I yield 30 seconds initially to my col-
league from Maine so that she may
submit her amendment, and I yield the
remainder of the time if that is appro-
priate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Maine is recog-
nized.

AMENDMENT NO. 1241 TO AMENDMENT NO. 1239
(Purpose: To enhance breast cancer
treatment)

Ms. SNOWE. Mr. President, I have an
amendment at the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine (Ms. SNOWE), for
herself, and Mr. ABRAHAM, Mr. FITZGERALD,
Mr. CRAPO, Ms. COLLINS, Mr. JEFFORDS, and
Mrs. HUTCHISON, proposes an amendment
numbered 1241 to amendment No. 1239.

Ms. SNOWE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”’)

Mr. FRIST. Mr. President, I yield 20
minutes, or whatever time is nec-
essary, to the Senator from Maine.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized.

Ms. SNOWE. Thank you.

I thank Senator FRIST for his leader-
ship on obviously what is a very chal-
lenging and very difficult issue.

I think even in spite of the debate
that has occurred on some of these
issues where there may be apparent dif-
ferences on how to approach this prob-
lem, there is no disagreement on the
fact that we need to bring much needed
reform to the managed care system in
America today.

Mr. President, I rise today to submit
an amendment to the Patients’ Bill of
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Rights that will ensure that appro-
priate medical care—not a bureaucrat’s
bottom line—will dictate how long a
woman stays in the hospital after un-
dergoing a mastectomy.

This amendment that I am intro-
ducing, along with my colleague from
Michigan, Senator ABRAHAM, and Sen-
ators FITZGERALD, CRAPO, COLLINS,
JEFFORDS, and HUTCHISON, is based on
bipartisan legislation that 1 was
pleased to introduce at the beginning
of this year with bipartisan cosponsors.

I have been in Congress for 20 years—
10 of those years in the House when I
served as cochairman of the Congres-
sional Caucus on Women, which ad-
dressed issues that affected women and
families in America on a bipartisan
basis. Throughout that time, I fought
long and hard to advance women’s
health issues, women’s health research,
and protection for patients who are
facing life-threatening diagnoses of
breast cancer.

I feel justified in saying that I come
to this debate not only with strong
feelings about the issue but with a long
history of involvement and close famil-
iarity with the problem. It is in that
light, I believe, that the amendment I
am submitting today, along with Sen-
ator ABRAHAM and my other col-
leagues, is the most effective approach
to address the issue of those individ-
uals who are faced with breast cancer.

Our amendment is straightforward.
First, it says that the inpatient cov-
erage with respect to the treatment of
a mastectomy, regardless of whether
the patient’s plan is regulated by
ERISA or State regulations—in other
words, all plans will be provided for a
period of time—will be determined by
the attending physician in consulta-
tion with the patient as medically nec-
essary and appropriate.

Second, it allows any person facing a
cancer diagnosis of any type to get a
second opinion on their course of treat-
ment.

Imagine having a life-threatening
disease and not having access to the
best possible advice. A diagnosis of
breast cancer is something that every
woman dreads. But for an estimated
175,000 American women, this is cer-
tainly the fear that they have to real-
ize. The fact is that one in nine women
will develop this terrible disease during
their lifetime, and for women between
the ages of 35 and 54, there is no other
disease which claims more lives.

So it is not hard to understand why
the words, ‘“You have breast cancer,”
are some of the most frightening words
in the English language, because for
the woman who hears them, everything
changes from that moment. No wonder
the diagnosis is not only accompanied
by fear but also by uncertainty:

What will become of me?

What will they have to do to me?

What will I have to endure?

What is the next step?

For many women, the answer to that
question is mastectomy or
lumpectomy.
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Despite the medical and scientific ad-
vances made, despite advances in early
detection technology, and more and
more often the need for radical sur-
gery, it still remains a fact of life that
at the end of the 20th century these
procedures can be the most prudent op-
tions in attacking and eradicating can-
cer found in a woman’s breast.

These are the kinds of decisions that
come with the breast cancer diagnosis.
These are the kinds of questions
women must answer. And they must
endure some of the most difficult and
stressful circumstances imaginable.

The last question a woman should
have to worry about at a time like this
is whether or not her health insurance
plan will pay for appropriate care after
a mastectomy. A woman diagnosed
with breast cancer in many ways al-
ready feels she has lost control of her
life. She should not feel as though she
has also lost control of her own treat-
ment. All too often that is exactly
what happens.

Imagine a patient who just had one
or both of her breasts removed in the
wake of a cancer diagnosis, and she
agrees in consultation with her physi-
cian that it would be best if she stayed
in the hospital for another day or so.
Maybe it is because she still needs to
learn how to take care of herself.
Maybe there are concerns about the
possible complications, like infections
or uncontrolled bleeding.

Let’s remember that this is a very
complicated surgical procedure we are
talking about. What other reason is the
decision based on than medical advice
from doctors who are likely involved
with hundreds of thousands of these
kinds of operations? Yet in many in-
stances, because of the decisions made
by accountants and insurance actu-
aries—none of whom have ever wit-
nessed such operations, let alone go to
medical school—that same woman can-
not afford to follow her doctor’s advice.
She is not covered by her plan because
whoever wrote her plan already decided
that she didn’t need inpatient care. In-
stead, that charge for that extra day in
the hospital will come out of her own
pocket, and unless it is an awfully deep
pocket, she is just as likely to take her
chances at home. That is just plain un-
acceptable.

If we are talking about patients’
rights, I can’t think of a more appro-
priate place to start than right here.
That is why I appreciate that my
Democratic colleagues raised this vital
issue. As I have said, no one is more
concerned about this issue than I am.

I looked carefully at the amendment
and watched the debate very closely.
But when all was said and done on this
issue, and despite the good intentions
of the amendment, I could not support
the amendment that was offered yes-
terday by our colleague, Senator ROBB.
Let me tell you why.

The Robb amendment relied on the
phrase ‘‘generally accepted” medical
standard to instruct insurance compa-
nies as to what constitutes a ‘“‘medical
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necessity’”” that requires coverage.
What exactly does that mean, ‘‘gen-
erally accepted” medical standard?

That is a good question.

The fact is that we are not exactly
sure what it means. In fact, the prob-
lem is that it means different things in
different places. Moreover, there has
never been a consensus concerning the
definition of ‘medical necessity,”
though it has not been for lack of try-
ing.

The most recent Federal attempt, as
a matter of fact, was in 1993 when the
Clinton health care working group
tried and failed. But they didn’t give
up. Instead, they decided to leave the
definition of this crucial term not to
physicians and their patients but to a
national administrative board.

Perhaps that working group would
have been better served if they looked
to 1989 when Medicare tried to define
“medical necessity’” and Medicare
failed. Medicare failed. Why did it fail?
Because terms like ‘‘medical neces-
sity’’ and ‘“‘appropriateness’ cannot be
defined for an entire nation, and they
certainly can’t be defined by Congress.

The standards change with time,
they change with individual patients,
they change depending on the illness or
disease, and they should change be-
cause medicine is marching forward.

Likewise, trying to define ‘‘generally
accepted medical standard” is like hit-
ting a moving target, and a low target
at that. ‘“Generally accepted medical
practices” will vary tremendously
among communities, hospitals, and
even among doctors.

Just look at the chart behind me
that was used yesterday by my col-
league, Senator FRIST. It is a good
chart because I think it illustrates the
point on the very treatment prescribed
for breast cancer patients. In some
cases they use ‘‘lumpectomy’ more
sparingly than they do ‘‘mastectomy.”’
It obviously varies across regions and
States.

Looking at the percentages using
lumpectomy versus mastectomy treat-
ments, very few were performed in
South Dakota; but in the Northeast,
including parts of New York, there is a
higher degree of the use of lumpectomy
versus mastectomy.

Obviously, the treatment varies. Ob-
viously, the treatment is complicated.
It is a very complicated treatment and
set of options for a woman facing a
mastectomy. As the chart shows, in
the United States of America, the
treatments vary all across the land. We
cannot prescribe the status quo; we
cannot prescribe uniformity. We have
to allow the doctors and patients to
have the latitude to determine what is
best for the individual patient. We hear
over and over again that the patient
has choices. Let the patient have
choices. This is allowing the patient to
have choices as to what is in her best
interest.

This chart illustrates very graphi-
cally the differences and the variations
across the country in mastectomy and
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lumpectomy surgeries. What is gen-
erally accepted in one area is not gen-
erally accepted or performed in an-
other area. That is the way it should
be. Should we be telling a woman who
can be treated with a smaller, less
invasive and less traumatic
lumpectomy, Sorry, in your commu-
nity, the generally accepted medical
standard is a mastectomy? Of course
not.

And the reverse is true. Should a
woman have a mastectomy without
knowing that she can have a
lumpectomy first, to determine wheth-
er or not it is necessary to go to the
more invasive surgery?

How can we say what is generally ac-
ceptable for a 31-year-old athlete in Or-
egon is generally acceptable for a 78-
year-old grandmother in Maine?

The phrase ‘‘generally accepted med-
ical standard,” far from representing
the cutting edge of medicine, is noth-
ing more than the medical community
status quo, a status quo that simply
cannot keep up with the pace of med-
ical science and new technologies.

What we are talking about in this
amendment is offering the best prac-
tice, the best standards, the best qual-
ity care. Think how far we have come
in the past decade. Mastectomies were
once virtually the only option. Today,
we have a whole host of alternatives
available, depending on the woman’s
circumstance. If a mastectomy is a
generally accepted medical standard,
there are other options a woman may
be missing out on in making her deci-
sion.

The web site of NIH shows a variety
of options available to a woman to de-
termine for herself, with her doctors,
what is best, depending on the progress
of her cancer. She could have a
lumpectomy; she could have a seg-
mental mastectomy, a modified radical
mastectomy, or, if necessary, even a
radical mastectomy.

The fact is, hardly a day passes when
we don’t hear of a promising new treat-
ment or a research breakthrough. Par-
ties need to be able to take advantage
of these advancements now. They can’t
wait for generally accepted medical
standards to catch up with the times.
Under this amendment, they will not
have to.

In contrast, my amendment dictates
coverage in terms of medical stand-
ards. If a doctor and a patient agree on
a course of treatment of care and an in-
surance plan refuses to allow that
treatment, the patient has a right to
appeal to an independent medical ex-
pert in that field of medicine. In turn,
that expert can take into account all
pertinent information in determining
what is medically necessary and appro-
priate based on the relevant scientific
and clinical evidence. That includes
evidence offered by the patient and her
doctor, expert consensus of peer review
literature.

Not only does this put the patient
first, but it also ensures we are not
lowering the bar of coverage by
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handcuffing the physicians in their
ability to employ the best strategy, the
latest medical technology, with respect
to their specific patient. If anything,
this amendment raises the bar pre-
cisely because the ultimate decisions
will be driven by physicians and pa-
tients, not lawyers and regulators.

Let me add another point. I heard
over and over again that the language
offered in the amendment yesterday
was the language offered in my bill and
the bill offered by Senator D’Amato in
the last Congress. Let me state for the
record, the D’Amato-Feinstein-Snowe
legislation offered in the last Congress
was legislation that said it was medi-
cally appropriate—medically appro-
priate. It did not use the definition of
generally acceptable medical standards
and practices. The legislation offered
by myself and Senator FEINSTEIN uses
the word ‘‘medically appropriate.”’

The point I am making is, all of the
bills that have been addressed in recent
years on the issue of breast cancer
treatment and whether or not the
length of stay is to be determined by
the doctor and patient have been using
the words ‘‘medically necessary,”
“medically appropriate,” not defining
“medical necessity.” This would be the
first time we are dealing with a defini-
tion of ‘‘medical necessity’’ which
heretofore has not been practiced by
Medicare, by the President’s health
care group, when developing a health
care plan, not by CHAMPUS, not by
the VA, not by Medicaid, not by legis-
lation introduced on a bipartisan basis
over the last few years.

Finally, my amendment will also in-
clude the ability to provide full cov-
erage for secondary consultations with
a specialist whenever any type of can-
cer has been diagnosed or a treatment
recommended. Imagine being given a
life-threatening diagnosis and not
being able to get another doctor’s opin-
ion. Patients cannot afford to forgo
second opinions when it comes to can-
cer of any kind—from lung cancer, to
leukemia, to breast cancer, to prostate
cancer. Under this amendment, they
will not have to. That is important be-
cause we all know, when it comes to
cancer, time is of the essence and mak-
ing the right decision in terms of treat-
ment is paramount.

So often there are no second chances
when it comes to taking the best
course of action. Our amendment will
allow the possibility of having that
second opinion and making sure people
are getting the right treatment so we
can reduce senseless deaths resulting
from false diagnosis, empowering indi-
viduals to seek the most appropriate
treatment available.

The evidence for the need of this
amendment is especially important
when it comes to the so-called drive-
through mastectomies. It is more than
just allegorical, more than symbolism.
We have heard time and time again
antecdotal evidence that speaks for
itself. Between 1986 and 1995, the aver-
age length of stay for mastectomies
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dropped from about 6 days to 2 to 3
days. Thousands of women across the
country undergo radical mastectomies
on an outpatient basis and are being
forced out of hospitals before they or
their doctors think is reasonable or
prudent.

I recall the story of one woman from
the State of Washington named Linda
Schrier. Linda was a registered nurse
who worked in the postoperative recov-
ery room for 18 years before she under-
went a mastectomy. Linda was doing
well after the operation. The pain was
under control. She opted to go home
instead of staying overnight. Today,
she believes that was a big mistake.
When Linda woke up at home the next
day without the benefit of the IV pain
medication she had in the hospital, she
was in excrutiating pain. She also had
tremendous difficulty caring for her
wound.

Keep in mind, this is someone who
worked in the medical profession.
Today, she feels, very strongly, based
on her own experience as a nurse and
as a patient, that no one should go
home the day of their mastectomy. She
also believes that no insurance com-
pany should tell a woman how long her
hospital stay should be. It should be up
to a woman and her doctor.

I could not agree more. I know we all
could not agree more. This decision
must be returned to physicians and
their patients. All Americans who face
the possibility of a cancer diagnosis
must be able to make informed deci-
sions about the appropriate and nec-
essary medical care.

As we debate the Patients’ Bill of
Rights this week, let us not forget the
women and men across the country
who are battling cancer. Let’s do the
right thing for all of them.

I yield back my time.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Mr. President, I have
a great deal of admiration for the Sen-
ator from Maine, Ms. SNOWE, who, in
my time with her over the last several
years in the Senate, has worked long
and hard on behalf of women’s health
issues. I appreciate she is offering an
amendment that we offered yesterday
on this side which deals with the issue
of drive-through mastectomies. The
language is very similar to the lan-
guage offered by Senator ROBB from
Virginia, along with myself, Senator
MIKULSKI, Senator BOXER, Senator
LANDRIEU, and Senator LINCOLN. It was
defeated on a 52-t0-48 vote yesterday.

We would have been delighted to
work with our colleagues if they want-
ed to talk with us about a word or two
about which they were concerned. We
were not given that opportunity. The
amendment was simply defeated.

We stand very strong on this side
that we need to make changes in the
health care delivery system in this
country so that the woman from the
State of Washington the Senator from
Maine talked about is not sent home
after a radical surgery, a mastectomy,
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to care for herself when she is unable
to do so. The doctor and the woman
should make the decision based on the
best medical judgment, not based on
the bottom line from an HMO. I agree
entirely with the Senator from Maine.

Unfortunately, because it is offered
in this way, what this amendment does
is it gives us a Hobson’s choice regard-
ing women who have had a mastectomy
because this amendment wipes out the
amendment by Senator DODD on clin-
ical trials that we have debated for the
last several hours on this floor, where
we have talked about the need for
women with breast cancer or ovarian
cancer, or the gentleman with multiple
sclerosis or the man with heart disease,
or the young child with diabetes, to
have access to clinical trials so they
can get the best medical research pos-
sible.

Organizations such as the National
Coalition for Cancer Survivorship, Can-
cer Care Incorporated, Candlelighters,
Childhood Cancer Foundation, Susan
G. Koman Breast Cancer Foundation,
National Alliance of Breast Cancer Or-
ganizations—and the list goes on—
want the access to clinical trials that
Senator DoDD’s amendment offers be-
cause those are the clinical trials that
will assure that women, maybe, in the
future, will not have to have a mastec-
tomy.

I agree with the Senator from Maine.
We want to make sure HMOs are not
having drive-by mastectomies, where a
woman is sent home. I commend her
for the language of her amendment, ex-
cept for the very first line, which cyni-
cally wipes out the clinical trials that
Senator DoDD has offered.

Mr. DODD. Will my colleague yield?

Mrs. MURRAY. I will be happy to
yield.

Mr. DODD. Mr. President, if I may
inquire of my colleague from Maine—I
appreciate immensely what the Sen-
ator from Washington just said. It
sounds to me what the Senator from
Maine has offered is something with
which I could certainly agree. I would
add it to my amendment. There is no
reason we ought to ask people to make
a choice between a proposal dealing
with breast cancer and a proposal deal-
ing with clinical trials and prescription
drugs.

So I make a request that this be
added to the clinical trials amendment
so we could achieve the goals of both
dealing with the clinical trials issue
and the issue the Senator from Maine
has raised.

If it is appropriate, I ask unanimous
consent the amendment by the Senator
from Maine be added to the underlying
Dodd amendment on clinical trials.

Mr. JEFFORDS. Reserving the right
to object.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mrs. MURRAY. Mr. President, I am
reclaiming my time.

The PRESIDING OFFICER. Is there
objection?

Mr. JEFFORDS. Reserving the right
to object, I would like to point out——
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Mrs. MURRAY. Mr. President, is this
on my time? I do have the floor.

The PRESIDING OFFICER. The reg-
ular order is to object or not object. Is
there objection?

Mr. JEFFORDS. Objection.

The PRESIDING OFFICER. Objec-
tion is heard.

Mrs. MURRAY. Mr. President, I am
extremely concerned, as I am sure my
colleague from Connecticut is as well,
that an objection was heard and we
were not able to just add this language
directly to the underlying amendment
on clinical trials, because what the
Senator from Maine has now done is
forced us into a vote where we would be
voting against clinical trials in order
for women not to have drive-through
mastectomies. That is not a choice
Senators ought to be having.

In addition, what it says to women
across this country is you have a
choice, a mastectomy or a clinical
trial. That is not a choice we should be
offering.

I really hope our colleagues on the
other side of the aisle will reconsider
their objection to this and we can work
this out. The people of this country are
watching this debate, asking whether
or not we are going to move forward
and give patients the ability to have
the best care possible. If we can work
out this amendment and add it to the
clinical trials, we will have done the
people of this country a service.

Mr. President, I reserve the remain-
der of our time, and I yield.

Mr. JEFFORDS. Mr. President, I
yield myself 5 minutes off the bill
time.

The PRESIDING OFFICER. The Sen-
ator is recognized for 5 minutes.

Mr. JEFFORDS. Mr. President, I
want to explain where we are right
now. This monstrosity, whatever you
want to call it, of a procedure which
was set up by the leaders in negoti-
ating back and forth leads us into
these kinds of situations. We, on the
Republican side, are trying to end up
with the best bill, and we are intending
to do that. This provision, which is of-
fered by Senator SNOWE, is responding,
to the extent that we desire to do so, to
the question which has been raised
about mastectomies.

If anybody would try to explain, even
to our colleagues, as to this chart we
use on the parliamentary procedure, we
could spend the rest of the week just
talking about that. What we are doing
now is taking care of the issue raised
with respect to women’s health and
mastectomies. We have a good provi-
sion. That is recognized by the other
side. It is a fine position. Everybody
ought to adopt it. We hope you do. I
hope we get 100 votes on this amend-
ment. We are going to take up and the
other side will have an opportunity to
reinstitute clinical trials at some
point. This is the process that has been
set up. We are trying to improve our
bill, and by doing that we are going to
make sure we have the best provision
possible dealing with women with
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breast cancer. That is what we are
doing.

The fact we attached it to a provision
on clinical trials is the way the game is
working back and forth. But we all,
each of us, want to end up with the
best possible bill for our side. Right
now I point out we will have an amend-
ment on clinical trials. That will end
up eventually being in our bill which
will be voted on at the end. People may
disagree with what we end up with on
clinical trials. They may have their
own version. We will have a good provi-
sion. What we are trying to do right
now is to make sure the best possible
policy is established for women with
breast cancer. So I hope people will try
to understand this somewhat con-
voluted process is going to confuse you
all the way along. You have to wait
until the end to see what the final
product is.

I reemphasize what the Senator from
Maine said, as to what the Republican
bill is across the board, the whole bill.
It is different with respect to the pro-
tections people receive. For the first
time, the Republican bill will provide
to this Nation a standard which is the
“best medicine’”’ standard. It does away
with the multiple standards across this
Nation, about what is generally prac-
ticed in the area. This will give us the
opportunity for every woman and every
man to be able to get the advice as to
what the experts, by analysis of all the
processes that have been used, is the
best medicine.

That is why this bill does a job in an
area which has not been discussed
much but we should concentrate on,
which is AHCPR. That is the acronym
for the agency which has been set up to
learn what all of those interested in
health care from the beginning of these
great discussions starting in 1994 say
we need to determine: How do you de-
termine what the best results are?

How do you determine what the best
results are? You set up a system where
you can get outcomes research
throughout this country, reporting of
what was tried and what worked and
what did not work.

As a result of that, we now will be
able to help physicians across this Na-
tion, under certain circumstances when
problems occur, to know, about these
following systems and methods, what-
ever was used to try to cure this dis-
ease or whatever, that these are the
ones that worked. So that individual,
trying to find out what kind of care
they ought to get, will have the ability
to first appeal it internally. If the doc-
tor will say, ‘I do not believe what the
HMO tells me I should do is the best
medicine,” they could do that review
internally. If they are not happy with
the internal review, then they ask for
an external review. This external re-
view person must be an expert in the
area, an independent person, one who
can be relied upon to give an inde-
pendent judgment. If that individual
says, ‘“No we think the best care would
be this process which across the Nation
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has worked the best,” then the decision
can be made. If the patient desires it,
“I want the one that has been best
across the Nation,” they can get it.
That is what we are talking about.

Right now we are in a convoluted
process where people are going to be
knocking amendments out with an
amendment that may even be in a dif-
ferent area, but in the final analysis
when we get to it tomorrow night, we
expect to have a bill which will provide
the best possible health care to all
Americans. It is a little confusing.

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired.

Mr. JEFFORDS. I yield 5 minutes to
the Senator from Maine off the bill
time.

Mr. REID. I am sorry, I did not un-
derstand that, Mr. President. The Sen-
ator is yielding 5 minutes off what?

The PRESIDING OFFICER. Off the
bill time. The Senator from Maine is
recognized.

Ms. SNOWE. Mr. President, I thank
Senator JEFFORDS for his comment and
for yielding time.

I want to clarify a few points that
were made earlier because I do think it
is important it does not get lost in the
debate.

The amendment I am offering is not
the amendment that was offered yes-
terday. The language is not identical. I
thought I had made that abundantly
clear. It is different from the D’Amato-
Feinstein-Snowe legislation passed in
the last Congress. It is different from
the Snowe-Feinstein legislation offered
in this Congress. It is different from
the Feinstein-Snowe legislation be-
cause medical necessity is not defined,
and that is the issue.

Secondly, the Robb amendment did
not have a second opinion for cancer
patients. That is included in this legis-
lation.

This amendment is offered to the Re-
publican legislation; that is, the sub-
stitute that was offered by the minor-
ity leader. That is the process that has
been developed on a bipartisan basis
and on unanimous agreement. The Re-
publican substitute does not have this
language. The option was to offer this
amendment at this point in time.

I should also make it clear the
amendment that was offered yesterday
by the Senator from Virginia was re-
stated in the language that was al-
ready included in the Democratic legis-
lation. So it is just restating a fact. We
are in a position to offer this legisla-
tion to the Republican substitute, lan-
guage that has not been included in the
Republican substitute.

This is the process that has been
agreed to. Therefore, that is why this
amendment is being offered at this
time. I had hoped we could have
worked on it yesterday, but the Robb
amendment was offered to the Demo-
cratic plan yesterday, and that was a
second-degree amendment. We had no
ability to perfect that amendment.

Mr. DODD. I ask my colleague——

The PRESIDING OFFICER. The Sen-
ator from Nevada.
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Mr. REID. Mr. President, I yield such
time as the Senator may need.

Mr. DODD. Mr. President, before my
colleague from Maine sits down, I know
she cares about the clinical trials
issue. She has one of the best bills on
clinical trials, of which I am a sup-
porter. What I have offered incor-
porates some of her ideas, some of Sen-
ator MACK’s, and Senator ROCKE-
FELLER’s ideas with the clinical trials.

I also agree with what my colleague
from Maine is doing on mastectomies,
on the breast cancer issue. I am per-
plexed a bit. We have a chance right
now by taking the amendment of the
Senator from Maine, of which I am sup-
portive, and adding it to the clinical
trials amendment, and we might just
do something no one expects. We might
actually do something in a bipartisan
way on the Patients’ Bill of Rights.

I do not understand why there is such
objection to that. If we agree with Sen-
ator SNOWE and her amendment, if, by
and large, we all agree on clinical
trials, why does the Republican major-
ity object to adding the Snowe amend-
ment to the Dodd amendment, adopt-
ing both of them and moving on to the
next amendment?

Mr. REID. Will the Senator yield for
a question?

Mr. DODD. I will be happy to yield.

Mr. REID. It is true, is it not, I say
to my friend from Connecticut, yester-
day we had a drive-through mastec-
tomy provision in the Robb amend-
ment?

Mr. DODD. That is true.

Mr. REID. What I understand you are
saying is, why don’t we take that,
which is in keeping with the amend-
ment of the Senator from Maine,
and——

Mr. DODD. I would take the amend-
ment of the Senator from Maine, with
all due respect to my colleague from
Virginia.

Mr. REID. They are basically the
same.

Mr. DODD. We agree on the clinical
trials. We can put them together and
move on to the next issue. That is what
I recommend.

Mr. REID. Is it not true that the Sen-
ator from Connecticut asked unani-
mous consent that the clinical trials,
which are so badly needed and on
which we understand there is agree-
ment, be accepted with the drive-
through mastectomy?

Mr. DODD. I asked for that and ob-
jection was noted by the Republican
majority.

Ms. SNOWE. I appreciate and applaud
the leadership of Senator DODD on clin-
ical trials, and I wholeheartedly
agree——

Mr. JEFFORDS. I yield the Senator
from Maine 5 minutes on the amend-
ment.

Ms. SNOWE. I thank the Senator. It
does obviously represent the legisla-
tion that I introduced on this issue. I
appreciate the Senator’s forceful advo-
cacy. Obviously, the issue is con-
cerning scope at this point in time. I
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might agree with him on what he is at-
tempting to do, but obviously there is
a big difference in our legislative ap-
proaches with respect to scope. There
are differences. Perhaps that ulti-
mately can be worked out on the whole
issue of clinical trials, and I hope it is.
I believe it is that important. We were
left in the position, given the scenario
that has been developed on both sides,
because I think this is so important, of
having to offer it at this point in time
or I lost the opportunity. We think it is
important to add this language to the
Republican substitute. We lost an op-
portunity yesterday, to be honest with
you, with the amendment that was of-
fered to the Democrat’s plan. We are
left in this parliamentary process at
this point in time.

Mr. DODD. If my colleague will yield,
I gather it is not just her voice but ob-
viously other voices here—the leader-
ship. May I interpret that to mean that
if I were to offer my clinical trials
amendment as a freestanding proposal,
I would then have her support of that
proposal so we are not asking ourselves
to make a choice between two items we
like, and instead of adding one to an-
other, we are substituting one for an-
other; therefore, being put in a terrible
parliamentary situation, unneces-
sarily, in my view. I am fearful if I
offer my clinical trials amendment
freestanding as to whether or not I will
be able to have the Senator’s support
on that, maybe even as a cosponsor.

Ms. SNOWE. I will look at the lan-
guage. I would certainly want to sup-
port it. I know it does not include
FDA-sponsored trials. I cannot speak
for everybody in this conference or in
this Senate, but certainly it is some-
thing I could support and obviously do
support, given the legislation I have in-
troduced in this Congress. I will be
more than happy to do that.

At this point, we have to address the
issue of mastectomies. It is that impor-
tant to this legislation. We lost an op-
portunity to improve upon the Robb
amendment, because that was a sec-
ond-degree amendment offered yester-
day, and, obviously, that created an-
other Hobson’s choice.

Mr. DODD. Parliamentary inquiry.

The PRESIDING OFFICER (Mr.
BURNS). Who yields time?

Mr. DODD. Parliamentary inquiry.

Mr. KENNEDY. I yield the time nec-
essary for the parliamentary inquiry.

Mr. DODD. Mr. President, am I al-
lowed to withdraw my amendment?

The PRESIDING OFFICER. It would
take unanimous consent.

Mr. DODD. To withdraw my amend-
ment.

The PRESIDING OFFICER. That is
correct.

Mr. DODD. I thank the Chair.

Mr. ROBB. Mr. President, will the
Senator from Maine yield for a ques-
tion with respect to the process?

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. SNOWE. Do I still have the time?

Mr. JEFFORDS. Mr. President, I
yielded the Senator from Maine 5 min-
utes.



July 14, 1999

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized for 5
minutes.

Mr. ROBB. I thank the Chair, and I
thank the Senator from Maine.

Yesterday, when we were debating
the amendment I had the privilege of
offering on behalf of myself and Sen-
ators MURRAY, MIKULSKI, BOXER, and
others, we had no one from the other
side of the aisle here to debate or dis-
cuss that during the entire period we
were discussing that particular amend-
ment. In a few minutes I am going to
address the merits of what was said,
but nothing was said, no engagement
on the merits of the amendment that
we offered was offered by anyone from
the other side of the aisle. Was there a
decision not to engage this side? Does
the Senator know how to respond to
that?

Ms. SNOWE. I was not aware of that.
I was certainly not aware what was
taking place on the floor. We were
aware the Senator from Virginia was
offering an amendment. I was aware, in
fact, he was offering an amendment,
but there was no strategy on this side
to suggest we would not engage in that
debate. I think there was some discus-
sion on this side about the debate. I do
not see that is a valid objection at all.

Mr. ROBB. I am only responding to
the concern there was not adequate
time for discussion. We were actively
seeking engagement on this question,
and it did not occur. I look forward to
talking about the merits on my own
time.

I thank you and I yield the floor.

Ms. SNOWE. Mr. President, I still
have some remaining time.

I would like to make a point. I think
the point is, there are substantial dif-
ferences between the legislation offered
by the Senator from Virginia yesterday
and the legislation we are offering in
this amendment. We are not defining
“medical necessity.” As I indicated
previously, there has been no other leg-
islation on this issue that defines
“medical necessity,” legislation that
has been introduced on a bipartisan
basis over the last few years.

That is going to take away from
women the variety of treatments and
prescriptions for breast cancer, as you
can see what is illustrated on this
chart. I think we ought to opt for the
best treatment, the best practice, the
best standard, and the best principles.
No one else, no professional, no govern-
ment agency, no private association
with medical credentials has defined
“medical necessity’’ because you can’t.

Leave it up to the doctor and the pa-
tient. That is what we are asking with
respect to women who have breast can-
cer. That is a huge difference between
this amendment and the one that was
offered yesterday. By the way, the lan-
guage offered yesterday was already in-
cluded in the minority’s plan, so it did
not have to be restated. I think we
could have worked something out that
we could have agreed to on a bipartisan
basis, as we already have in legislation
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that has been introduced on this very
issue.

Several
Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. I yield 7 minutes to
the Senator from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized for 7
minutes.

Mr. ABRAHAM. I thank the Senator
from Vermont. I think I will be fin-
ished in that time frame.

Mr. President, I would like to speak
to the Snowe amendment substantively
at this point. As I have a number of
times over the past few years, I rise to
join her in sponsoring an amendment
to address the incidence of breast can-
cer in this Nation.

This year alone, 180,000 women will
be diagnosed with breast cancer. Yet,
in this Nation of vast medical re-
sources a number of those women are
being denied the best health care avail-
able. It is time we did something about
it.

I have made increasing awareness
and funding for breast cancer research
a central part of my agenda since com-
ing to the US Senate.

That is why I have fully supported
the efforts of Breast Cancer Awareness
Month, the Race for the Cure, and
WeCan. This last organization, which
stands for ‘““We Encourage Cancer
Awareness Network,” brings together
people we are interested in cancer con-
trol and prevention in Michigan, with a
focus on breast and cervical cancer.

Awarness is important. Breast cancer
survival rates are much higher when
the disease is diagnosed early.

That is why I have participated in a
number of campaigns aimed at encour-
aging women to have regular mammo-
grams. It also is why I fought the Na-
tional Cancer Institute’s short-lived
recommendation against all women in
their forties getting mammograms.

As I said, awareness is critical. But it
is not enough. Research also is des-
perately needed to fight this deadly
disease. That is why I have supported
Defense Department research in this
area and cosponsored an amendment to
the Treasury-General Government ap-
propriations bill in 1997 to authorize
creation of a new stamp to fund breast
cancer research.

Like awareness, research is critical.
And like awareness, research is not
enough. Women must be empowered to
make the best use possible of existing
research and technologies in fighting
breast cancer. And that means putting
health care decisions in the hands of
patients and their doctors.

The Women’s Health and Cancer
Rights Act, which my colleague and I
are offering as an amendment to the
underlying bill, would empower
women; it would help them take charge
of their own medical care during the
time of crisis surrounding a breast can-
cer diagnosis.

Our amendment would require all—
and I mean every—group health plan to
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cover inpatient care following a mas-
tectomy, lumpectomy, or lymph node
dissection for the treatment of breast
cancer.

The length of stay would be deter-
mined by the physician, in consulta-
tion with the patient, and would be
based solely on what is necessary and
appropriate for that patient.

There would be no minimum stay re-
quired, and outpatient treatment
would also be covered if the patient
and her doctor agree that that is the
best course.

Under current law, insurers may
have guidelines recommending that
mastectomies be performed on an out-
patient basis. But a mastectomy is, in
fact, a complicated surgical procedure,
one from which significant complica-
tions can arise.

Under these circumstances, sending a
woman home immediately after a mas-
tectomy may not be the right thing to
do. The woman may not have the infor-
mation she needs, or even the care she
needs during this critical time.

We must see to it that doctors are
not pressured by health plans to re-
lease mastectomy patients before it is
medically appropriate.

Women suffer immense emotional
trauma from mastectomies. They also
suffer from scarring and may suffer
from significant and even dangerous
complications hours after surgery.

It simply is not appropriate, then, to
have anyone other than the patient
and her physician deciding when it is
safe and proper for her to go home.

Our amendment does just that. It al-
lows patients and their physicians to
make the critical, life-changing deci-
sions concerning how to treat breast
cancer.

In addition to these provisions, our
amendment would help patients diag-
nosed with cancers of all kinds by em-
powering them to seek second opinions.

Under the language of this amend-
ment, patients diagnosed with any
form of cancer by their primary care
physician would be able to get a sec-
ondary consultation with a specialist.
Group health plans would be required
to include coverage for these visits.

Even if the specialist finds no cancer,
the health plan would be required to
cover that visit. And members of HMOs
will still be covered if they go outside
the HMO for their secondary consulta-
tion.

These provisions will defend a pa-
tient’s right to a second opinion in ad-
dressing a cancer diagnosis. In a nation
with the vast health care resources of
our country, there simply is no excuse
for not allowing patients to seek an
independent second opinion when deal-
ing with a cancer diagnosis.

This amendment would place these
key health care decisions in the hands
of patients and their physicians. It will
put the priority back on patient care,
where it belongs. It is an important
element of our ongoing fight against
cancer, and breast cancer in particular.

I urge my colleagues to lend their
support for this important amendment.
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I yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. I would like to yield
myself 3 minutes.

Could I have the attention of the
Senator from Michigan just for a mo-
ment?

I notice on page 3 of the amendment,
talking about ‘‘Inpatient Care,” under
the title “‘In General’’ it states:

. . . the treatment of breast cancer is pro-
vided for a period of time as is determined by
the attending physician, in consultation
with the patient, to be medically necessary
and appropriate. . . .

This is going to be universal. Why
does the Senator from Michigan think
we should protect a woman who has
breast cancer and needs a mastectomy
but not provide the same protection for
a woman who has ovarian cancer and
needs a hysterectomy. Why shouldn’t
we provide the same protection for
someone who has brain cancer? Why do
you believe this should be applicable to
all HMO members—that a decision
should be made by the doctor and the
patient, using the best health guide-
lines—but not provide the same protec-
tions for these other diseases? What is
the justification for this different
treatment? Our bill does provide those

protections.
These are in the findings, on page 3,
under the ‘“‘Inpatient Care,” ‘“‘In Gen-

eral.” You provide:
. is determined by the attending physi-
cian, in consultation with the patient, to be

medically necessary and appropriate. . . .
You do it for a mastectomy, a
lumpectomy, and for a lymph node.

Why do it universally for all HMOs for
these three procedures yet not provide
the same protection for women with
ovarian cancer, brain cancer, or other
illnesses? That is what we would like
to know. Because our bill would pro-
vide protection for all of these ill-
nesses; yours for just one. What is pos-
sibly the rationale and justification for
that?

Mr. ABRAHAM. Mr. President, I will
answer with respect to this—would it
be on your time?

Mr. KENNEDY. Yes.

Mr. ABRAHAM. Obviously, a number
of people have worked in this area of
breast cancer treatment. I believe Sen-
ator SNOWE, who has been the foremost
leader on this in the Senate on working
on this issue, will probably comment
on this as well. We are attempting to
work on getting legislation which she
has spearheaded in the Senate into this
bill.

I have no idea what other Senators
may come to this floor with, with re-
gard to other forms of cancer or other
types of diseases or other types of
treatment. They may well come here
with such areas that are specialty
areas and offer similar amendments. I
would defer to them to do that. This is
an area we are working on which we
think, in fact, is justified in this re-
spect and which is consistent with last
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yvear’s amendment on reconstructive
surgery.

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes have expired.

Mr. KENNEDY. Mr. President, I yield
myself 2 more minutes.

It isn’t a question of the particular
process or procedure. The amendment
says ‘‘as determined by the attending
physician, in consultation with the pa-
tient, to be medically necessary.”” Why
not use that standard on any of the
other kinds of health care needs? Why
apply this standard nationwide on the
question of mastectomy and not pro-
vide it for protection of other areas
health needs?

Mr. ABRAHAM. Which standard is
that?

Mr. KENNEDY. As is determined by
the attending physician, in consulta-
tion with the patient, to be medically
necessary and appropriate following a
mastectomy, lumpectomy, or a lymph
node dissection.

I am asking you, why can’t you use
that same protection: by the attending
physician, in consultation with the pa-
tient, to be medically necessary, leav-
ing it up to the doctor? That is what
you do for these three procedures. You
leave it up to the doctor.

Mr. ABRAHAM. Perhaps the Senator
could direct the question to somebody
who voted on the other side of that
issue yesterday.

Mr. KENNEDY. That is what I am
asking.

Mr. ABRAHAM. I voted yesterday,
when we had the issue of medical ne-
cessity.

Mr. KENNEDY. Does the Senator
agree——

Mr. ABRAHAM. That is how I voted
yesterday. So perhaps the Senator
should ask somebody who voted
against it yesterday.

Mr. KENNEDY. Good. So if I under-
stand—the Senator can obviously an-
swer any way he wants to—you believe
that decisions with regard to health
care ought to be decided by the doctors
and their patients?

Mr. ABRAHAM. That is how I voted
yesterday.

Mr. KENNEDY. When we came to the
scope amendment, would you agree
then that we ought to apply whatever
we are going to do with the 48 million
self-insured to the other 25 of Ameri-
cans left out under the Republican
plan?

Mr. ABRAHAM. In general principle,
I believe that these areas in which the
Federal Government has not chosen to
oversee, where the scope has already
been provided to States to address—in
my State, very aggressively—that we
shouldn’t preempt the significant
progress that has been made in Michi-
gan. I don’t want to come to the floor
to wipe out what I consider to be very
effective patients’ rights laws that my
State has passed, which a scope amend-
ment that would cover every single
plan in every setting would have done
in my State. There may be Members
who have States that are in various
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ways deficient and ineffective. They
may want to supersede what they have
done. But this Senator chose not to, at
least with respect to my State.

The PRESIDING OFFICER. The Sen-
ator’s 2 minutes have expired.

Mr. KENNEDY. I yield myself 15 sec-
onds.

There isn’t a single State in the
country that has that kind of protec-
tion. I know my friend from Vermont
keeps insisting the State of Vermont
does. We will give him that. But there
isn’t a single other State, if Vermont
complies with those kinds of protec-
tions.

I yield 5 minutes to the Senator from
California.

The PRESIDING OFFICER. The Sen-
ator from California is recognized for 5
minutes.

Mrs. BOXER. I thank the Chair.

Mr. President, I feel really bad about
what is happening here. Every single
amendment, the people lose and the
HMOs win.

There is a cruel irony in the Snowe
amendment, which the Senator from
Connecticut tried to repair and could
not. Let me tell my colleagues about
the cruel irony of the Snowe amend-
ment.

That amendment treats women who
need mastectomies with dignity, and I
am for that. That is why I supported
the Robb amendment yesterday, and
that is why I agree with the Snowe
amendment. But let me tell my col-
leagues what else the Senator from
Maine does that makes this a real cruel
irony. At the same time she gives dig-
nity to women who have to undergo
mastectomies and gives them bed care,
she strikes the Dodd amendment which
would allow those same women to
choose another option other than mas-
tectomy by getting into a clinical
trial.

To explain that specifically, I have a
dear friend who I have known for many
years. She was diagnosed with breast
cancer. The doctor said: You have
three alternatives: One, you can get
into a clinical trial on tamoxifen; two,
you can get into a clinical trial on a
new drug called reluxifen; three, you
can have a double mastectomy. My
friend wanted to avoid the mastec-
tomy. She is doing everything she can
to get into a clinical trial, and she is
reaching obstacle after obstacle after
obstacle.

The Dodd amendment says, if some-
one is in need of a different type of
therapy—and it is very tightly drawn—
they have a right to get into that ther-
apy.

What the Snowe amendment says to
women is: Yes, my dear, if you need a
mastectomy, we will treat you fairly.
That is good. But, no, my dear, we can-
not guarantee you the right to get into
a clinical trial to avoid that amputa-
tion, as my friend from Maryland
called it yesterday.

That is just one example, a personal
example of someone I know. There is
no reason we can’t get around the par-
liamentary hurdles. We are good at
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that. We know how to do it. As a mat-
ter of fact, I am going to make a unani-
mous consent request at the end of my
remarks, I alert the Senator from
Vermont, to solve our problem and to
put the two together, the Snowe
amendment and the Dodd amendment.

The Dodd amendment ensures that if
your doctor says you need a certain
type of drug to solve your health prob-
lem, your HMO cannot keep that pre-
scription drug away from you by claim-
ing it is not in their formula.

Here we have the Snowe amendment,
which takes a giant step forward in the
treatment of women with
mastectomies but, at the same time,
strikes the opportunity for women to
get into clinical trials to get the drugs
they need that are necessary to give
them their health. This is a sad day.

What is the response from the Sen-
ator from Maine? Gee, I am sorry about
this; it is parliamentary.

I am very sad. I have never seen the
Senate be as partisan as it is on this
issue. This is a sad, sad day. What hap-
pened to the days of Kennedy-Kasse-
baum? It wasn’t that long ago that we
worked together when we could agree.
I think the American people are the
losers, and women are the losers.

Yesterday, we had a situation on this
floor—I have handed out on each desk
an example of this—where Senator
ROBB offered an amendment. Senator
ROBB said that OB/GYNs want the right
to be primary care providers. Senator
FRIST stands up and says: They don’t
want to be primary care providers. He
quoted a particular doctor and said
this doctor, an OB/GYN, doesn’t want
to be a primary care provider.

That was false. That was false. I have
the proof right on your desk. This doc-
tor says:

Senator FRIST’s misuse of my statement in
support of his position that OB/GYNs could
not act as primary care physicians . . . is,
to say the least, misleading and does an in-
justice to the true intent of my statements.

He supports OB/GYNs being des-
ignated as primary care providers.

Then a letter from the organization
that says it is imperative that doctors
who are OB/GYNs be primary care pro-
viders.

Let’s stop the misstatements, and
let’s put together the Dodd amendment
and the Snowe amendment.

As a matter of fact, I ask unanimous
consent that S. 1344 and the Daschle
substitute amendment be modified
with language from the Snowe amend-
ment No. 1241 prohibiting drive-by
mastectomies and requiring coverage
for second opinions, and this will keep
the clinical trials and the drive-by
mastectomies provision.

The PRESIDING OFFICER. Is there
objection?

Mr. JEFFORDS. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. KENNEDY. Mr. President, I yield
myself 20 seconds.

Under the Senate rules generally, as
the Senator from California knows, if

CONGRESSIONAL RECORD — SENATE

we were not forced into this agree-
ment, the Senator from Connecticut
could modify his amendment to include
that. We have tried to get this legisla-
tion to the floor so that we could fol-
low the historic rules of the Senate and
were precluded from that, basically
forced into this time element, voting
Thursday evening. But we are getting
very close to the point where we will
not have the opportunity for having a
full airing of these issues. We are get-
ting very close to where some of us will
believe that there has not been the full,
complete fulfillment of the agreement.
These issues may very well be left out-
standing for future considerations.

We are getting very close to the
point, Mr. President, where you have
such a basic corruption of the rules. By
denying what has historically been the
rule—that would have permitted a Sen-
ator to modify an amendment prior to
the time they get the yeas and nays—
we are close to having a basic corrup-
tion of the rules. We had an agreement,
and we are sticking with that agree-
ment. Nonetheless, it will delay the
Senate and frustrate, obviously, the
opportunity for the good debate.

I yield 5 minutes to the Senator from
Maryland.

Ms. MIKULSKI. Mr. President, we
are at a fork in the road today. We are
at a fork in the road to show whether
we really are engaged in a debate over
partisan politics or whether we are en-
gaged in a debate over how we can best
help patients in the United States of
America.

I urge my colleagues, in the situation
we now find ourselves, to put partisan
politics aside and reach out to what is
in the best interests of patients, what
is in the best interests of the people of
the United States of America. That is
why I think the suggestion of taking
the Snowe amendment and attaching it
to the Dodd amendment would show
the American people that in this de-
bate, at this time, at this moment, we
are willing to put patients above poli-
tics. That is what I hope we can do.

There is much to be commended in
the Snowe amendment. It is a very
good amendment. I congratulate the
Senator from Maine on this amend-
ment. I would so like to support it. Un-
fortunately, it knocks out the Dodd
amendment providing patients with ac-
cess to clinical trials.

The Senator from Maine has had a
longstanding reputation of really being
an advocate for providing access to
clinical trials. I recall with great fond-
ness our battles, going back to the
days in the House of Representatives,
when she and Congresswoman Schroe-
der cochaired the women’s caucus. We
fought to get women included in the
clinical trials at NIH. The Senator
from Maine and all others will recall
when we were systematically excluded.
We worked together on a bipartisan
basis when she came to the Senate.
Working with her, Congresswoman
MORELLA, and Congresswoman Schroe-
der, we were able to literally call NIH’s
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bluff on their shallow and unscientific
reasons for not including women in
clinical trials.

When President Bush appointed
Bernadine Healy as head of NIH, Sen-
ator KENNEDY and I worked to estab-
lish the Office of Women’s Health at
NIH, and now women are included in
the clinical trials. What a hollow vic-
tory it will be today if we deny them
the access to the very clinical trials we
fought so hard to open up for women.

I am sorry we have come to this. At
this fork in the road, let’s not make
another fork in the road over partisan
politics. We can show the American
people that we really want to be con-
cerned about patients. We have done it
before. We have done it with the people
in this room. Some of the greatest
pleasures and joys of my life have been
working on a bipartisan basis, opening
up clinical trials and establishing qual-
ity standards for mammograms.

So I am going to offer one more op-
portunity, and I plead with my col-
leagues to allow this to happen. I want
to have the Snowe amendment at-
tached to the Dodd amendment.

Therefore, I ask unanimous consent
that S. 1344, the Daschle substitute
amendment, be modified with language
from the Snowe amendment, No. 1241,
prohibiting drive-through
mastectomies and requiring coverage
for second opinions.

The PRESIDING OFFICER. Is there
objection?

Mr. JEFFORDS. Objection.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. JEFFORDS. Mr. President, I
yield 1 minute to the Senator from
Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, I have to
take exception to the comments that
Senator KENNEDY made. I am not try-
ing to get into an argument, but as
anyone who has followed this debate
knows, for 2 years we have offered the
Democrats the ability to bring up their
bill. Then we would bring up our bill
and let the Senate choose. The Demo-
crats dictated the format we are debat-
ing under, and they would not allow us
to pass an appropriations bill until
they got exactly the procedure they
have today. Now that they have ex-
actly the procedure that they dictated
by holding the Senate up, they are un-
happy with the procedure.

Might I also say, with all of these
cries of partisanship, not one Democrat
voted for any amendment offered by
any Republican yesterday or Monday.
Now, I don’t understand bipartisanship
as existing when Republicans vote to
let the Government take over the
health care system and to bring law-
yers into the system rather than doc-
tors but it is somehow not bipartisan
when Democrats refuse to vote for our
proposals. You can’t have it both ways.

Mr. KENNEDY. I will use 30 seconds,
Mr. President. The Senator had better
get his facts straight. We have just of-
fered to accept the amendment of the
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Senator from Maine. Yesterday the
Democratic leader offered to accept the
Nickles amendment on deductibility.
So the Senator is fundamentally and
actually wrong.

I yield 5 minutes to the Senator from
California.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. FEINSTEIN. Mr. President, my
heart is heavy because, as I believe the
Senator from Vermont knows, I was
the lead Democratic sponsor of the
D’Amato bill on mastectomy and can-
cer rights in the last Congress. Then
Senator SNOWE became the lead Repub-
lican author on it when Senator
D’Amato left the Senate and I am the
lead Democratic sponsor in this Con-
gress. So I feel very strongly about this
bill and the amendment before us.

But what I see in the tactics being
used is of very deep concern to me.
Yesterday, we saw the Frist language
on medical necessity essentially wiping
out the Democratic language requiring
that medical necessity be based on gen-
erally accepted principles of medicine.
Our amendment would have covered a
hospital stay for mastectomy as well
any other hospital stay, by simply giv-
ing the physician the responsibility to
make the call on how long a patient
should stay in the hospital.

Now we have these individual cases
like hospitalization for mastectomy. It
is a very strong case that the Senator
from Vermont makes. I myself saw, in
1996, where a major HMO in California
was doing a same-day mastectomy and
women who had surgery at 7:30 in the
morning were being pushed out on the
street in the afternoon, not recovered
from anesthetic, with drains in their
body, not knowing where they were or
how to care for themselves. That sim-
ply is not the good practice of medi-
cine.

So I think all of us have resolved
that we want to do something about
this situation. But at the same time,
you give us a Hobson’s choice, and that
is unfortunate because Senator Dodd’s
amendment, requiring plans to cover
the routine costs of clinical trials, is a
good amendment.

I am the vice chairman of a national
cancer dialogue initiated by the Amer-
ican Cancer Society. President George
Bush is the chairman. Not too long ago
I had the pleasure of spending the day
with President Bush on one side of me
and Mrs. Bush on the other while I
chaired a meeting of the cancer dia-
logue. One of the outstanding results of
that particular day was strong support
for more access to clinical research
trials. The entire clinical trial research
effort is not going to be successful un-
less there is more access to these
trials, and particularly by the minority
population where participation is very
small, largely because managed care
plans do not cover the non-research,
routine costs of care.

Therefore, Senator DODD’s amend-
ment is timely, it is necessary, it is
scientifically correct, it will help us
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speed these trials, add more trials, and
it will mean a quicker cures for dis-
eases if we pass the Dodd amendment.

The Hobson’s choice, for those of us
who have worked on this now for over
3 years, is that by voting for Senator
Snowe’s amendment, we negate the
Dodd amendment. That is not right. It
is not good medicine. It is not good pol-
itics.

I, too, join in complimenting my col-
league and friend from California and
the Senator from Maryland, both of
whom spoke eloquently on this. Please,
please, please don’t do this.

Senator DoDD asked that his amend-
ment be modified to include the Snowe
amendment in his amendment. Twice I
heard the Senator from California and
the Senator from Maryland propound a
unanimous consent request. I am also
going to do the same thing. Don’t
present this body with this kind of
Hobson’s choice. Both amendments are
necessary. Don’t wipe out the clinical
trials coverage amendment while at-
tempting to put in patient protections
for cancer patients. The American pub-
lic deserves to be able to participate in
clinical trials which, after all, could
save your life, save the lives of the
women of America, and men, because
breast cancer affects men too. My fa-
ther-in-law died of breast cancer when
my husband was 10 years old.

Please, don’t do this.

I, too, propound a unanimous consent
request. I ask unanimous consent that
S. 1344, the Daschle substitute, be
modified with language from the
Snowe amendment No. 1241 prohibiting
drive-through mastectomies and cov-
erage for second opinions.

The PRESIDING OFFICER. Is there
objection?

Mr. FRIST. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. JEFFORDS. Mr. President, I
yield the Senator from Tennessee 5
minutes.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. Mr. President, very brief-
ly—I will not take 5 minutes—a num-
ber of issues have been discussed. Let
me comment on a couple of issues.

The first has to do with some state-
ments made by my colleague from
California about obstetricians and pri-
mary care specialists; second, about
clinical trials; and, third, scope.

I know my colleague from Texas has
been waiting. I will conclude my re-
marks in 2 minutes, and then, hope-
fully, we can turn to her.

No. 1, do obstetricians want to be
designated by their managed care com-
panies to be primary care physicians?
It sounds as if they do.

I have to say that if you are a pri-
mary care physician—that means if
you are responsible for that managed
care company, insurance, group, plan,
or HMO—you are responsible really to
become the gatekeeper. That means
you have a specialist, obstetrician or
gynecologist, who wants to be able to
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take care of the woman as a whole but
doesn’t necessarily want to take care
of her ingrown toenails, appendicitis,
headaches, or laryngitis.

That is the danger. It sounds good to
say the OB/GYN is the primary care
specialist for the patient. They are the
primary care physician, the gate-
keeper. That means the OB/GYN is
going to be doing things that they are
simply not trained nor want to do.

What women want in this country is
to at any time be able to go to their
obstetrician or gynecologist, whether
it is an emergency or not, for routine
care. That is what our bill does. That is
what the American people want—to re-
move the barriers that exist today.

Yes, we need legislation. That is
what our bill does. It drops that barrier
so at any time a woman can go to, and
be taken care of by, their obstetrician
and gynecologist. It is in our bill.

The designation of ‘‘primary spe-
cialist’” sounds benign. In truth, they
are dangerous to the system. Obstetri-
cians as a group may want it, and some
may not.

I quote on behalf of 100 patients and
provider groups, The Patient Access
Coalition. They talk about these spe-
cialist amendments. They write to us
very specifically:

We do, however, wish to express concern
about specialists being defined as primary-
care providers.

It is very important that people do
not come in and legislate and make
them primary care providers. We want
to remove the barriers to access to spe-
cialists. That is what we do.

No. 2, clinical trials. Again and
again, the Dodd bill has some very
good points in it. We are for clinical
trials. We believe clinical trials should
be part of the system, and I have spent
most of the morning talking about
that. But we don’t know the overall
cost. Before we know that cost, a man-
aged care company is going to take
care of that mandate from here, and
they will put it on sick people who are
getting sick and paying the tax. We
don’t have any idea what it is.

The amendment that will be offered
tomorrow by Senator MACK looks at
the cost issues. It has a mandate to
cover clinical trials in an appropriate
setting and in an appropriate way, but
not in an irresponsible way.

We remove the Dodd language. We
take what is very good in his amend-
ment, and we will build on it and have
a better amendment for the American
people.

On the issue of scope in the under-
lying amendment about breast disease
and cancer, the reason this scope is dif-
ferent from the other things is, they
wanted to make this particular amend-
ment consistent with the D’Amato ap-
proach from last year that had this
with mastectomy and reconstruction of
a breast—a procedure. What we did—
and what was done by the Senator from
Maine—was very specifically match
that scope for this type of disease in a
way that is consistent. That is why
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that scope is different. They are ex-
actly right. There is some difference
there.

Those are the three points I wanted
to make on that.

I yield the floor.

Mr. KENNEDY. Will the Senator
yield for a question on my time?

Mr. FRIST. I would be happy to.

Mr. KENNEDY. Last year the Repub-
lican proposal had this measure. Most
of us who followed the Patients’ Bill of
Rights understood the reason for this
measure. It was to get the Senator
from New York, who felt so strongly
about this provision, to support the
overall Patients’ Bill of Rights. When
the Republicans introduced their bill
this year, the provision was kept out.
Now they are trying to put the provi-
sion back in.

Mr. FRIST. Does the Senator have a
question?

Mr. KENNEDY. I am asking, is that
not correct?

Mr. FRIST. That is incorrect.

Does the Senator have another ques-
tion?

Mr. KENNEDY. No.

Mr. FRIST. I yield the floor.

Mr. KENNEDY. I will take 1 minute.

The fact is, that is exactly what hap-
pened. That is exactly what happened.
I will put in the RECORD within the
next hour this bill that showed that
they took the provision out of this
year’s bill. I will put in the RECORD the
bill that had the provision, and then
the bill that took out the provision.
Now the Republicans are trying to put
the provision back in again after they
voted against the Robb amendment.
They now have the willingness of the
principal sponsor of the amendment to
accept it.

Who is playing games around here?

Mr. President, I yield 5 minutes to
the Senator from Virginia.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized for 5
minutes.

Mr. ROBB. Thank you, Mr. President.
I thank my distinguished colleague
from Massachusetts.

I am pleased that the Senator from
Tennessee is on the floor.

First, let me observe that I see a dis-
turbing trend as we consider the basic
proposal to grant patients’ rights, how-
ever defined. Every time we have a
Democratic amendment, we find some
small objection to it, technical or oth-
erwise, causing everyone on the other
side to have to vote against it with the
promise that tomorrow we will resub-
mit it with a word or two changed so it
will be acceptable to our side.

If my observation is incorrect, I look
forward to being corrected.

Yesterday the Senator from Ten-
nessee, Senator FRIST, took the floor
to say that he supported 98 percent of
the amendment I offered on behalf of
myself and Senators MURRAY, MIKUL-
SKI, BOXER, and others, but he had just
a couple of objections to it. He stated
that the problems with our amendment
were such that he had to urge all Mem-
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bers to vote against it and it could
only be fixed with the alternative that
Senator SNOWE and Senator ABRAHAM
would cover today.

At the time my friend from Ten-
nessee was speaking, I asked if he
would yield for a question. He declined
to do so. That is, of course, his right.
But since my friend from Tennessee
would not yield during yesterday’s de-
bate for a question on his claims, I
want to take just a minute to correct
the RECORD.

First of all, Senator FRIST said he
had spoken with the chairman of the
American College of Obstetricians and
Gynecologists’ Primary Care Com-
mittee, Dr. Robert Yelverton. My col-
league said Dr. Yelverton told him that
OB/GYNs would not qualify as primary
care physicians. A number of OB/GYNs
took exception to the claim of the Sen-
ator from Tennessee that Dr. Yelverton
told him OB/GYNs are unqualified, in-
cluding Dr. Yelverton.

I received a fax this morning from
Dr. Yelverton which -clarified these
comments for me and for our col-
leagues. Let me read part of what he
said.

He said:

I have never spoken directly to Senator
Bill Frist (R-TN) or any member of his staff
on the subject of OB/GYNs as primary care
physicians or on any other subject. The
quote that Senator Frist attributed to me on
the floor of the Senate today came from an
article in the June 13, 1999, edition of the
New York Times.)

He goes on to say:

Senator Frist’s misuse of my statement in
support of his position that OB/GYNs could
not act as primary care physicians because
of the ‘‘high standards’ that managed care
organizations set for primary care physi-
cians, is regrettably misleading to say the
least, and does an injustice to the true in-
tent of my statements.

Again, I am quoting Dr. Yelverton.
He went on to say:

I personally supported then and I support
now the amendment sponsored by ACOG to
allow OB/GYNs to act as primary care physi-
cians and to allow direct access for women’s
healthcare and did, in fact, spend a portion
of this very afternoon e-mailing my senators
and encouraging them to vote in support of
the amendment.

Mr. President, I ask unanimous con-
sent to have the doctor’s letter be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

To Lucia DiVenere, ACOG Government Rela-
tions.

From Robert W. Yelverton, M.D., Chairman,
Primary Care Committee.

I received your fax tonight and offer the
following in response.

I have never spoken directly to Senator
Bill Frist (R-TN) or any member of his staff
on the subject of OB/GYNs as primary care
physicians or on any other subject. The
quote that Senator Frist attributed to me on
the floor of the Senate today came from an
article in the June 13, 1999, edition of the
New York Times. The article may be viewed
on the New York Times website (go to
www.nytimes.com, then click on Health and
Science). I was contacted by the article’s au-
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thor, Larry Katzenstein, and asked to com-
ment on the impact of managed care on
women’s healthcare in this country. In my
interview with Mr. Katzenstein, I discussed
“barriers’ that managed care organizations
have raised against the efforts of OB/GYNs
to become primary care physicians. The
quote attributed to me by Senator Frist was
from a non-quote in this article. I told Mr.
Katzenstein that some managed care organi-
zations have placed barriers consisting of
such stringent (not ‘‘high’ as Senator Frist
stated) standards for their qualifications as
primary care physicians that most OB/GYNs
would not be able to meet them without fur-
ther training.

One objective of my comments was to dem-
onstrate that the College’s interests were to
allow OB/GYNs to provide women’s
healthcare to their patients unimpeded by
the cumbersome requirements of managed
care referral systems. Mr. Katzenstein’s arti-
cle did not emphasize to the degree it should
have that these were barriers to OB/GYNs
being designated primary care physicians—
not ‘‘high standards’’—as has been discussed
repeatedly in meetings of the Primary Care
Committee. I went on to say to Mr.
Katzenstein that the qualification require-
ments that some managed care organizations
impose on OB/GYNs in certain instances ex-
ceed even those required of family physi-
cians. He chose not to include that state-
ment in his article.

Senator Frist’s misuse of my statement in
support of his position that OB/GYNs could
not act as primary care physicians because
of the ‘‘high standards’ that managed care
organizations set for primary care physi-
cians, is regrettably misleading, to say the
least, and does an injustice to the true in-
tent of my statements.

I personally supported then and I support
now the amendment sponsored by ACOG to
allow OB/GYNs to act as primary care physi-
cians and to allow direct access for women’s
healthcare and did, in fact, spend a portion
of this very afternoon e-mailing my senators
and encouraging them to vote in support of
the amendment.

Please contact me at (813) 269-7752 after
9:00 a.m. tomorrow (Wednesday). I will be
glad to discuss this matter with you at that
time and will support any effort that you
want to undertake to clarify this issue now
on the floor of the Senate.

Mr. ROBB. Mr. President, the same
doctor my colleague quoted said the
Republican arguments against our
amendment are off base. Contrary to
the comments of the Senator from Ten-
nessee yesterday, the American College
of Obstetricians and Gynecologists en-
dorses our amendment.

I ask unanimous consent to have
printed their letter on this issue.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE AMERICAN COLLEGE OF OBSTE-
TRICIANS AND GYNECOLOGISTS,
Washington, DC, July 12, 1999.
Hon. CHARLES S. ROBB,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR ROBB: On behalf of the
American College of Obstetricians and Gyne-
cologists (ACOG), an organization rep-
resenting 40,000 physicians dedicated to im-
proving the health care of women, I am
pleased to offer ACOG’s strong endorsement
of the Robb-Murray Amendment to be of-
fered during Senate consideration of man-
aged care reform legislation this week. This
amendment assures women access to obste-
trician-gynecologists and the critical serv-
ices they provide.
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The Robb-Murray amendment allows
women access to their ob-gyns in two impor-
tant ways. First, it allows women to select a
participating obstetrician-gynecologist as
her primary care physician. Second, if a
woman chooses a primary care physician of
another speciality, this amendment allows
her to have direct access to her ob-gyn pro-
vider without having to secure prior author-
ization or a referral from her primary care
physician.

It is imperative that women’s direct access
to their ob-gyns not be limited by Congress’
failure to classify ob-gyns as primary care
physicians. Ob-gyns are often the only physi-
cians many women regularly see during their
reproductive years. Insurers often put bar-
riers between women and their ob-gyns. The
Robb-Murray amendment would allow them
to choose the type of physician they want.

In addition, the Robb-Murray amendment
makes clear that direct access to ob-gyn care
is not at a managed care plan’s option but
rather a guarantee for women. The amend-
ment also provides women access to all ob-
gyn services covered by their health care
plans, not just a subset of those services des-
ignated by the plan as routine. Ob-gyn pro-
viders would also be able to order appro-
priate covered follow-up ob-gyn care, includ-
ing referrals for related care, without prior
authorization.

Thirty-seven states have acted to address
these issues, but these laws do not protect
the many women enrolled in self-insured
plans. The Robb-Murray amendment extends
meaningful direct access to ob-gyn care to
women in federally regulated plans. ACOG
applauds your efforts in offering this impor-
tant amendment for America’s women.

Sincerely,
RALPH W. HALE, MD,
Executive Vice President.
Mr. ROBB. I ask my Republican

friends: What are their objections to
the proposal to allow women access to
care that they want and need? How do
those who voted against our amend-
ment yesterday, which is so important
to American women, justify doing so?

I want to clarify something my col-
league from Tennessee said about our
proposal to guarantee that doctors and
patients—not insurance companies—
decide how long a woman stays in a
hospital after a mastectomy. Senator
FRIST criticized a provision in our
amendment that said physicians shall
make decisions about the length of
stay in a hospital in accordance with
“generally accepted medical stand-
ards,” arguing this standard would be
used in determining whether a woman
has a mastectomy, a lumpectomy, or a
lymph node dissection.

I want the record to reflect that our
amendment said nothing of the sort.
The Robb-Murray amendment simply
said that after a woman has had one of
these procedures, a doctor and patient
can then decide how long a woman
stays in the hospital. That is what the
amendment actually said. Our Repub-
lican colleagues are simply wrong when
they say that the amendment would
somehow apply to the decision of the
kind of surgical procedure a woman un-
dergoes.

Mr. President, I know there is a
broader issue being debated over the
definition of ‘‘medical necessity’’ and
whether or not this definition is prob-
lematic. But that debate has nothing
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to do with the amendment we offered
yesterday. Our amendment specifically
said that physicians would be empow-
ered to overrule insurance companies
only when deciding how long a woman
stays in the hospital after a woman has
had a mastectomy, a lumpectomy, or
lymph node dissection. Their argument
that our amendment had a broader ap-
plication is simply without merit.

The Republican arguments in this
case against the mastectomy portion of
our amendment were off base. Their ar-
gument against guaranteeing better
care by an OB/GYN has been discred-
ited by the doctor whom they quoted
yesterday.

I hope we can come to some truly bi-
partisan resolution of these issues.
They are important. They are impor-
tant to women. They are important to
all of the people in this country who
are not currently covered. To restrict
the scope of this amendment in such a
way that specifically excludes women
from having direct access to the type
of health professionals with whom they
are most comfortable is unconscion-
able.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 5
minutes.

Mrs. HUTCHISON. Mr. President, it
seems to me in watching the debate
yesterday and today, both sides of the
aisle want access to better care for
every American who is in some form of
an HMO or managed care plan. I think
we should acknowledge that we do have
different approaches on how to get
there.

We can summarize the differences in
three ways:

No. 1, we are looking at the costs.
Many Members are concerned that if
we raise the cost of a premium, a fam-
ily has worse than a Hobson’s choice as
our colleagues have complained we are
giving them with regard to floor de-
bate. If the cost of health care rises too
much, millions of Americans will have
no choice at all when they lose their
coverage. That has to be a consider-
ation.

No. 2, on the issue of who defines the
standards, our amendments and our
underlying bill put the emphasis on the
patient and the physician. They give
the patient the right to have an inter-
nal appeal and then an external appeal
to make sure they get the quality of
care the physician believes is best for
that patient.

No. 3, it is a matter of access to law-
suits. We have to make a fundamental
choice: Do you want good care or do
you want good lawsuits? That is going
to make a big difference in the lon-
gevity of the HMOs and their ability to
continue to give health care service.

Do we need better service? Abso-
lutely. I don’t know anyone who hasn’t
had a complaint about an HMO. That is
why I think our approach of an inter-
nal review with a time limit, an exter-
nal, binding review process, again with
strict time limits, by medical experts
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outside of the HMO is far preferable to
costly litigation that can take years to
resolve.

This has been tested. It has been
tested in my home State of Texas. We
passed an internal and external review
process in Texas that has worked for
over a year. Part of it has been struck
down by a Federal court because they
said it was a Federal law that takes
precedence over the State law. Some of
it has been knocked out. But it was
working, and, on a voluntary basis,
still is. People were satisfied they had
the right to a quick appeal to get the
care they needed. About half of the ap-
peals were won by patients and about
half by the health insurance compa-
nies, which tells me it was probably a
pretty fair system. Most people want
to have the quality care and a fair,
quick system to redress their com-
plaints rather than the ability to sue.
Our bill would establish a national sys-
tem very similar to that passed in
Texas, but without creating new incen-
tives to sue.

Quality care is prospective; a lawsuit
is retrospective. If a person wants good
care, they are not as interested in a
lawsuit later. They are interested in
getting the access that the patient and
the physician is seeking.

The Snowe-Abraham amendment is a
good amendment. It does add to the
Robb amendment from yesterday. I
think it is a better approach. Our ap-
proach, saying we are not going to
have any arbitrary time limits on how
long a woman can stay in the hospital
if she has a mastectomy or a
lumpectomy, is a good approach. Ev-
erything I have read says the quicker a
patient can go home and be cared for at
home, the better off they are and the
more likely they are to have a quick
recovery. However, if you have a prob-
lem, a complication in your surgery,
we don’t want an artificial time limit
on the length of the hospital. That is
what the amendment of Senator SNOWE
and Senator ABRAHAM provides.

Secondly, we have heard a lot of dis-
cussion this week about whether an
OB/GYN would be primary care physi-
cian designee for a woman. The under-
lying Republican bill provides that
both OB/GYNs and pediatricians will
have direct access to a woman, in the
case of the OB/GYN, or for the parent
and the child, in the case of a pediatri-
cian. That is very important.

We have direct access. It is unneces-
sary to go through a gatekeeper in the
Republican bill to see an OB/GYN phy-
sician for an OB/GYN problem; nor does
a child who needs to see a pediatrician
have to go through a gatekeeper. 1
think that is very important.

I do know a number of women who
only go to an OB/GYN and don’t have
regular checkups, although I have tried
to talk my friends into getting regular
physical exams. I think it is important
to have a full checkup. Nevertheless,
many women don’t do it. So at the
very least, our bill assures that they
will have direct access to their OB/
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GYN, without going through a gate-
keeper.

We are approaching this from dif-
ferent standards, there is no question
about that. I think our approach is bet-
ter. They think their approach is bet-
ter. But I think we need to argue these
points based on the merits. I think the
Snowe amendment is a good amend-
ment.

The issue of clinical trials will come
up again. I believe there should be ac-
cess to clinical trials to be paid for by
HMOs, I really do. There is going to be
an amendment on that. It will be some-
what different in approach. Again, the
difference is going to be on who defines
and what the standards are, and I think
Senator MACK will have a good amend-
ment that will be better than the Dodd
amendment. Just as Senator SNOWE’s
amendment and Senator ROBB’s
amendment are very similar, but the
differences are real, I think people will
be able to make a choice. I think we
are going to provide a very strong
women’s health care amendment with
the Snowe amendment that will
strengthen women’s ability to have di-
rect access to their OB/GYN and have
the care they need based on consulta-
tions with their physicians, not a Fed-
eral rule that would have a one-size-
fits-all approach.

Mr. President, I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. How much time re-
mains, Mr. President?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 11 min-
utes 2 seconds.

Mr. KENNEDY. I yield 9 minutes to
the Senator from Connecticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, let’s make
that 8 minutes; let me know in 8 min-
utes so my colleague from Nevada and
anyone else can be heard on this. I
don’t think I need that much time.

Regarding this issue of clinical trials
and the issue that has been raised by
Senator SNOWE dealing with breast
cancer, I guess you could divide the
country into two groups. There are
those who have had to deal with some-
one in their family who was dying or
was threatened with death because of a
serious illness, and those who have not
been through it yet. You will; whether
it is someone in your own family or a
neighbor, someone you feel deeply
about. Then you will understand, if you
are not in the latter category, what my
amendment tries to do. That is why I
think it is so outrageous that on five
different occasions in the last 2 hours,
an effort to join together the Snowe
amendment with the Dodd amendment
has been objected to.

It is incredible to me that we are in
the Senate dealing with two issues that
cry out for a solution dealing with
breast cancer and how women are
treated by HMOs and hospitals and the
right to get a clinical trial if you are
dying. On five occasions in the last
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hour, a unanimous consent request has
been made that would allow these two
amendments to be joined, and I suggest
be agreed to unanimously. And on five
different occasions objection has been
heard.

Someone may think they are scoring
a political point here. Try to explain
that to the people in the waiting room
at a hospital in any State in the coun-
try at this very hour. Try to explain
that to a family member who is look-
ing at someone in a bed who is plugged
into about 50 tubes. The doctors said:
Look, there is only one way your hus-
band, your wife, your child is going to
survive and that is if you get into a
clinical trial. That is it. And at 1:05 on
this day, the 14th of July, we have a
chance to do something about it and
we are not going to do it because of
gamesmanship, because someone may
score a point. Instead of taking these
two amendments and doing what any
reasonable American would ask us to
do—not Democrat, Republican, con-
servative, or liberal—we are not going
to do it. Explain it to someone who
says my family member needs clinical
trials; my family member needs to get
that breast cancer treated.

I have listened today to the most in-
credible arguments against this clin-
ical trial amendment. I wouldn’t mind
if there were questions about facts, but
it is just not factual. We limit clinical
trials. Let me tell you how we do it.
There are five conditions you must
meet before you can qualify for a clin-
ical trial.

Only those clinical trials sponsored
by NIH, the Department of Defense,
and the Veterans’ Administration qual-
ify. That is No. 1.

No. 2, there is no other standard
treatment available anywhere in
America for you. If there is, you do not
get into the clinical trial. I am glad my
colleague from Tennessee is here be-
cause he raised these issues earlier. If
there is another standard procedure
available to you, you do not get the
clinical trial under my amendment.

No. 3, you have to be suffering from a
life-threatening or serious illness.

No. 4, you have to have the potential
to benefit from the trial that would be
covered.

Last, you only get routine costs. My
colleague from Tennessee said if you
are going to get a heart, it is going to
cost you a lot more because that is ex-
pensive. This amendment says no, no,
no; only the routine costs are com-
pensated by the HMO, not the device,
not the prescription drugs—only the
routine costs, under my amendment.

I beg the leadership on the majority
side, let us take the Snowe amendment
and take the Dodd amendment, if you
will, on clinical trials, and let’s move
on to the next issue and say to the
American public on this question we
agree. Ironically, the trade association
for the HMOs agrees. They have sent
out bulletins saying to their own
HMOs: We think you ought to have
clinical trials and make them available
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to people. How ironic that we are about
to vote down the right to have clinical
trials which the HMOs think they
ought to have.

I gather an amendment will be of-
fered. “Wait until tomorrow. There
will be an amendment tomorrow.” Let
me predict what the amendment will
do. It will provide clinical trials for
cancer. You tell that to someone who
has AIDS or someone who has Alz-
heimer’s or Parkinson’s disease. You
tell that family: I am sorry, we think
clinical trials are OK for cancer but
not OK for the other illnesses. What is
the logic in that?

I think we have narrowed this pretty
well. You limit it to NIH, Department
of Defense, Veterans’; no other stand-
ard treatment is available in the coun-
try; you have to be dying; and it has to
be able to treat the covered problem
you have, and you only pay for routine
costs, not for the devices or the equip-
ment.

I am preaching to the choir when I
talk to my colleague from Maine. She
has written a good bill. I mentioned it
earlier. Senator MACK has been on this
bill, Senator ROCKEFELLER, others have
been involved on a bipartisan basis. So
my appeal in the last remaining min-
utes of this debate on this amendment
is that we drop the objections, the five
objections that have been raised. The
costs on this are negligible. The esti-
mates are 12 cents per covered patient
per month—12 cents.

In fact, Sloan-Kettering Cancer Insti-
tute and the M.D. Anderson Center,
two of the finest in the world, in their
report stated that they believe the
costs are lower for the clinical trials
than for the other procedures—actually
a lower cost. So you have Sloan-Ket-
tering and M.D. Anderson lowering
costs of clinical trials on their analysis
of our amendment. Lower costs, 12
cents a month, you pick it.

We have narrowed it tightly so you
limit it, as limited as I know how to
make it, to life threatening, no other
standard procedure available to you.
You have to use one of the only three,
clinical trials sponsored by NIH, De-
partment of Defense, Veterans’. How
much more narrow can we get? There
is only one of three or four ways that
we get new products out to people. You
test it in a lab first. Then you give it
to animals. Then you have to have
clinical trials. You have to have them.
If you do not have the clinical trials,
then you cannot get the product to
people. So it is not just the patient
today who needs it, who is lying some-
where wondering whether or not they
can get their HMO to include a clinical
trial, but future patients. If we do not
have the clinical trials today, that fu-
ture patient will not get that medicine
or may be delayed in getting it.

Mr. President, there may be other
issues which divide us. This one should
not. This one should not divide us. Can
we not, for 5 minutes——

The PRESIDING OFFICER. The Sen-
ator has 5 minutes.
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Mr. DODD. I will take 30 additional
seconds. Can’t we find 5 minutes this
week to come to an agreement on the
Snowe amendment and the Dodd
amendment and move on to the next
issue? Do we really have to make this
a huge battle and fight, where we go
through a battle to say, no to one, yes
to another, maybe tomorrow. This is
not fair to the American public. They
expect I think a little more from us
than this.

Mr. President, I will try one more
time—one more time, the sixth time.

The PRESIDING OFFICER. The Sen-
ator’s 30 seconds have expired.

Mr. DODD. I ask for 30 additional
seconds. I ask unanimous consent—this
is the sixth time this will be made in
the last hour—that S. 1344, the Daschle
substitute amendment, be modified
with language from the Snowe amend-
ment No. 1241 ©prohibiting drive-
through mastectomies and requiring
coverage for second opinions be in-
cluded in the Dodd amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. JEFFORDS. Objection.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. DODD. Mr. President, I am sad-
dened by this objection. The American
people ought to be deeply saddened by
what they have heard on this issue in
the last hour and half.

I yield the floor.

Mr. MURKOWSKI. Mr. President, I
rise in strong support of the Snowe
Amendment—an amendment to rid the
tragic practice of drive-through”
mastectomies.

Mr. President, one out of nine Amer-
ican women will suffer the tragedy of
breast cancer. It is today the leading
cause of death for women between the
ages of 35 to 54.

Alaskan women are particularly vul-
nerable to this disease. We have the
second highest rate of breast cancer in
the nation.

1 in 7 Alaska women will get breast
cancer and tragically it is the Number
One cause of death among Native Alas-
kan women.

We know that these deaths are pre-
ventable—and the key to prevention is
early detection. It is estimated that
breast cancer deaths can be reduced by
30 percent if all women avail them-
selves of regular clinical breast exam-
ination and mammography. I'm proud
of the work that this body has done in
the recent past to expand Medicare and
Medicaid coverage for mammographies.

I am also proud of the efforts that
my wife Nancy has done in expanding
early detection efforts throughout
Alaska. You see, Mr. President, for
many Alaska women, especially native
women living in one of our 230 remote
villages, regular screening and early
detection are often hopeless dreams.

For 25 years, my wife Nancy has rec-
ognized this problem and did some-
thing about it. In 1974, she and a group
of Fairbanks’ women created the
Breast Cancer Detection Center, for
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the purpose of offering
mammographies to women in remote
areas of Alaska—regardless of a wom-
an’s ability to pay.

Now, the Center uses a small port-
able mammography unit which can be
flown to remote areas of Alaska, offer-
ing women in the most rural of areas
easy access to mammographies at no
cost.

Additionally, the Center uses a 43-
foot long, 14 foot high and 26,000 pound
mobile mammography van to travel
through rural areas of Alaska. The van
makes regular trips, usually by river
barge, to remote areas in Interior Alas-
ka such as Tanana.

Julie Roberts, a 42-year-old woman of
Tanana, who receives regular
mammographies from the mobile mam-
mography van, knows the importance
of early screening:

There’s a lot of cancer here (in
Tanana)—a lot of cancer. That’s why
it’s important to have the mobile van
here . . . I know that if I get checked,
I can catch it early and can probably
save my life. I have three children and
I want to see my grandchildren.

I am proud to say that the Fairbanks
Center now serves about 2,200 women a
yvear and has provided screenings to
more than 25,000 Alaska women in 81
villages throughout the states. To help
fund the efforts of the Fairbanks Cen-
ter, each year Nancy and I sponsor a
fishing tournament to raise money for
the operation of the van and mobile
mammography unit. After just three
years, donations from the tournament
have totalled over $1 million.

Mr. President, Nancy and I are com-
mitted to raising more funds for this
important program so that every
women in Alaska can benefit from the
advances of modern technology and re-
duce their risk of facing this killer dis-
ease.

But, Mr. President, the fight against
breast cancer does not end with detec-
tion of the disease. That is why I stand
in strong support of Senator SNOWE’S
amendment. Her amendment will once
and for all put an end to the practices
of so-called drive-through”
mastectomies.

In too many cases women who sur-
vive the trauma of a mastectomy are
being forced to get out of the hospital
only hours after their surgery. How can
medical care professionals allow this?
Simply because many insurance com-
panies demand that the procedure of a
mastectomy be considered an out-pa-
tient service.”

Here’s the horror that many insur-
ance companies cause:

Nancy Couchot, a 60 year old woman
had a radical mastectomy at 11:30 a.m.
She was released from the hospital five
hours —even though she was not able
to walk or use the rest room without
assistance.

Victoria Berck, had a mastectomy
and lymph node removal at 7:30 a.m.
Seven hours later, she was given in-
structions on how to empty two drains
attached to her body and sent home.
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Ms. Berck concludes, No civilized coun-
try in the world has a mastectomy as
an out-patient service.”

Mr. President, it’s for these very rea-
sons that I am in strong support of
Senator SNOWE’s amendment. Specifi-
cally, the amendment will require
health insurance companies to allow
physicians to determine the length of a
mastectomy patient’s hospital stay ac-
cording to medical necessity. In other
words, the bill makes it illegal to pun-
ish a doctor for following good medical
judgment and sound medical treat-
ment.

This amendment is important follow-
up to legislation that I and many in
this Body worked on worked on to en-
sure that mastectomy patients have
access to reconstructive surgery. Prior
to our efforts in last year’s Omnibus
bill, scores of women were denied re-
constructive surgery following
mastectomies because insurers have
deemed the procedure to be cosmetic”
and, therefore, not medically nec-
essary.

Mr. President, far too often breast
cancer victims, who believe that they
have adequate health care coverage,
are horrified when they learn basic and
sound medical practices are not cov-
ered in their health plan.

Mr. President, these issues are not
partisan issues. We may have our dif-
ferences regarding managing and fi-
nancing health reform, but I think we
all endorse accessible and affordable
health care that preserves patient
choice and physician discretion. Cancer
does not look to see the politics of its
victims.

Mr. KENNEDY. Mr. President, ear-
lier I said that I would enter into the
RECORD the fact that last Congress, the
majority’s version of the Patient’s Bill
of Rights included a mastectomy provi-
sion that was quite similar to the pro-
vision offered by Senator ROBB yester-
day and by Senator SNOWE today. Yet,
this mastectomy provision was con-
spicuously absent from the majority’s
bill this year. Drive-through
mastectomies were discussed during
committee markup but were not added
back. In fact, the majority rejected an
amendment by Senator MURPHY to end
drive-through mastectomies. Now, in
response to popular pressure, the ma-
jority is offering the Snowe amend-
ment on mastectomies as a way of un-
dermining our attempt to provide cov-
erage for patients in clinical trials. I
ask unanimous consent that the table
of contents and relevant pages of the
Republican bills from the last Congress
and from this Congress be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2330, JULY 20, 1998

* * * * *
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Subtitle C—Women’s Health and Cancer
Rights

Sec. 531. Short title.

Sec. 532. Findings.

Sec. 533. Amendments to the Employee
Retirement Income Security Act of
1974.

Sec. 534. Amendments to the Public
Health Service Act relating to the
group market.

Sec. 535. Amendment to the Public Health
Service Act relating to the individual
market.

Sec. 536. Amendments to the Internal Rev-
enue Code of 1986.

Sec. 537. Research study on the manage-
ment of breast cancer.

Subtitle C—Women’s Health and Cancer

Rights

SEC. 531. SHORT TITLE.

This subtitle may be cited as the ‘“Wom-
en’s Health and Cancer Rights Act of 1998°.
SEC. 532. FINDINGS.

Congress finds that—

(1) the offering and operation of health
plans affect commerce among the States;

(2) health care providers located in a State
serve patients who reside in the State and
patients who reside in other States; and

(3) in order to provide for uniform treat-
ment of health care providers and patients
among the States, it is necessary to cover
health plans operating in 1 State as well as
health plans operating among the several
States.

SEC. 533. AMENDMENTS TO THE EMPLOYEE RE-
TIREMENT INCOME SECURITY ACT
OF 1974.

(a) IN GENERAL.—Subpart B of part 7 of
subtitle B of title I of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1185 et seq.), as amended by sections 111 and
302, is further amended by adding at the end
the following new section:

“SEC. 715. REQUIRED COVERAGE FOR MINIMUM
HOSPITAL STAY FOR
MASTECTOMIES AND LYMPH NODE
DISSECTIONS FOR THE TREATMENT
OF BREAST CANCER AND COVERAGE
FOR RECONSTRUCTIVE SURGERY
FOLLOWING MASTECTOMIES.

‘‘(a) INPATIENT CARE.—

‘(1) IN GENERAL.—A group health plan, and
a health insurance issuer providing health
insurance coverage in connection with a
group health plan, that provides medical and
surgical benefits shall ensure that inpatient
coverage with respect to the surgical treat-
ment of breast cancer (including a mastec-
tomy, lumpectomy, or lymph node dissection
for the treatment of breast cancer) is pro-
vided for a period of time as is determined by
the attending physician, in his or her profes-
sional judgment consistent with scientific
evidence-based practices or guidelines, in
consultation with the patient, to be medi-
cally appropriate.

‘(2) EXCEPTION.—Nothing in this section
shall be construed as requiring the provision
of inpatient coverage if the attending physi-
cian in consultation with the patient deter-
mine that a shorter period of hospital stay is
medically appropriate.

‘“(b) RECONSTRUCTIVE SURGERY.—A group
health plan, and a health insurance issuer
providing health insurance coverage in con-
nection with a group health plan, that pro-
vides medical and surgical benefits with re-
spect to a mastectomy shall ensure that, in
a case in which a mastectomy patient elects
breast reconstruction, coverage is provided
for—

‘(1) all stages of reconstruction of the
breast on which the mastectomy has been
performed;

‘(2) surgery and reconstruction of the
other breast to produce a symmetrical ap-
pearance; and
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““(3) the costs of prostheses and complica-
tions of mastectomy including
lymphedemas;
in the manner determined by the attending
physician and the patient to be appropriate.
Such coverage may be subject to annual
deductibles and coinsurance provisions as
may be deemed appropriate and as are con-
sistent with those established for other bene-
fits under the plan or coverage. Written no-
tice of the availability of such coverage shall
be delivered to the participant upon enroll-
ment and annually thereafter.

‘“(c) NOTICE.—A group health plan, and a
health insurance issuer providing health in-
surance coverage in connection with a group
health plan shall provide notice to each par-
ticipant and beneficiary under such plan re-
garding the coverage required by this section
in accordance with regulations promulgated
by the Secretary. Such notice shall be in
writing and prominently positioned in any
literature or correspondence made available
or distributed by the plan or issuer and shall
be transmitted—

“(1) in the next mailing made by the plan
or issuer to the participant or beneficiary;

‘“(2) as part of any yearly informational
packet sent to the participant or beneficiary;
or

‘“(3) not later than January 1, 1999;
whichever is earlier.

¢“(d) NO AUTHORIZATION REQUIRED.—

‘(1) IN GENERAL.—An attending physician
shall not be required to obtain authorization
from the plan or issuer for prescribing any
length of stay in connection with a mastec-
tomy, a lumpectomy, or a lymph node dis-
section for the treatment of breast cancer.

‘“(2) PRENOTIFICATION.—Nothing in this sec-
tion shall be construed as preventing a group
health plan from requiring prenotification of
an inpatient stay referred to in this section
if such requirement is consistent with terms
and conditions applicable to other inpatient
benefits under the plan, except that the pro-
vision of such inpatient stay benefits shall
not be contingent upon such notification.

‘“(e) PROHIBITIONS.—A group health plan,
and a health insurance issuer offering group
health insurance coverage in connection
with a group health plan, may not—

‘(1) deny to a patient eligibility, or contin-
ued eligibility, to enroll or to renew cov-
erage under the terms of the plan, solely for
the purpose of avoiding the requirements of
this section;

‘“(2) provide monetary payments or rebates
to individuals to encourage such individuals
to accept less than the minimum protections
available under this section;

‘“(3) penalize or otherwise reduce or limit
the reimbursement of an attending provider
because such provider provided care to an in-
dividual participant or beneficiary in accord-
ance with this section;

‘“(4) provide incentives (monetary or other-
wise) to an attending provider to induce such
provider to provide care to an individual par-
ticipant or beneficiary in a manner incon-
sistent with this section; and

‘“(5) subject to subsection (f)(2), restrict
benefits for any portion of a period within a
hospital length of stay required under sub-
section (a) in a manner which is less favor-
able than the benefits provided for any pre-
ceding portion of such stay.

“(f) RULES OF CONSTRUCTION.—

‘(1) IN GENERAL.—Nothing in this section
shall be construed to require a patient who is
a participant or beneficiary—

‘“(A) to undergo a mastectomy or lymph
node dissection in a hospital; or

‘(B) to stay in the hospital for a fixed pe-
riod of time following a mastectomy or
lymph node dissection.

‘“(2) COST SHARING.—Nothing in this section
shall be construed as preventing a group
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health plan or issuer from imposing
deductibles, coinsurance, or other cost-shar-
ing in relation to benefits for hospital
lengths of stay in connection with a mastec-
tomy or lymph node dissection for the treat-
ment of breast cancer under the plan (or
under health insurance coverage offered in
connection with a group health plan), except
that such coinsurance or other cost-sharing
for any portion of a period within a hospital

length of stay required under subsection (a)

may not be greater than such coinsurance or

cost-sharing for any preceding portion of
such stay.

¢“(3) LEVEL AND TYPE OF REIMBURSEMENTS.—
Nothing in this section shall be construed to
prevent a group health plan or a health in-
surance issuer offering group health insur-
ance coverage from negotiating the level and
type of reimbursement with a provider for
care provided in accordance with this sec-
tion.

()
LAWS.—

‘(1) IN GENERAL.—Nothing in this section
shall be construed to preempt any State law
with respect to health insurance coverage
that—

‘““(A) relates to hospital length of stays
after a mastectomy, lumpectomy, or lymph
node dissection;

‘(B) relates to coverage of reconstructive
breast surgery after a mastectomy,
lumpectomy, of lymph node dissection; or

‘(C) requires coverage for breast cancer
treatments (including breast reconstruction)
in accordance with scientific evidence-based
practices or guidelines recommended by es-
tablished medical associations.

¢“(2) APPLICATION OF SECTION.—With respect
to a State law—

‘“(A) described in paragraph (1)(A), the pro-
visions of this section relating to breast re-
construction shall apply in such State; and

‘(B) described in paragraph (1)(B), the pro-
visions of this section relating to length of
stays for surgical breast treatment shall
apply in such State.

‘(3) ERISA.—Nothing in this section shall
be construed to affect or modify the provi-
sions of section 514 with respect to group
health plans.”.

(b) CLERICAL AMENDMENT.—The table of
contents in section 1 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1001 note) is amended by inserting after the
item relating to section 714 the following
new item:

‘“Sec. 715. Required coverage for minimum
hospital stay for mastectomies
and lymph node dissections for
the treatment of breast cancer
and coverage for reconstructive
surgery following
mastectomies.”.

(¢) EFFECTIVE DATES.—The amendments
made by this section shall apply with respect
to plan years beginning on or after the date
of enactment of this Act.

SEC. 534. AMENDMENTS TO THE PUBLIC HEALTH
SERVICE ACT RELATING TO THE
GROUP MARKET.

(a) IN GENERAL.—Subpart 2 of part A of
title XXVII of the Public Health Service Act
(42 U.S.C. 300gg—4 et seq.), as amended by sec-
tion 303(a), is further amended by adding at
the end the following new section:

“SEC. 2707. REQUIRED COVERAGE FOR MINIMUM
HOSPITAL STAY FOR
MASTECTOMIES AND LYMPH NODE
DISSECTIONS FOR THE TREATMENT
OF BREAST CANCER AND COVERAGE
FOR RECONSTRUCTIVE SURGERY
FOLLOWING MASTECTOMIES.

‘‘(a) INPATIENT CARE.—

‘(1) IN GENERAL.—A group health plan, and
a health insurance issuer providing health
insurance coverage in connection with a
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group health plan, that provides medical and
surgical benefits shall ensure that inpatient
coverage with respect to the surgical treat-
ment of breast cancer (including a mastec-
tomy, lumpectomy, or lymph node dissection
for the treatment of breast cancer) is pro-
vided for a period of time as is determined by
the attending physician, in his or her profes-
sional judgment consistent with scientific
evidence-based practices or guidelines, in
consultation with the patient, to be medi-
cally appropriate.

‘“(2) EXCEPTION.—Nothing in this section
shall be construed as requiring the provision
of inpatient coverage if the attending physi-
cian in consultation with the patient deter-
mine that a shorter period of hospital stay is
medically appropriate.

“(b) RECONSTRUCTIVE SURGERY.—A group
health plan, and a health insurance issuer
providing health insurance coverage in con-
nection with a group health plan, that pro-
vides medical and surgical benefits with re-
spect to a mastectomy shall ensure that, in
a case in which a mastectomy patient elects
breast reconstruction, coverage is provided
for—

(1) all stages of reconstruction of the
breast on which the mastectomy has been
performed;

‘(2) surgery and reconstruction of the
other breast to produce a symmetrical ap-
pearance; and

‘“(3) the costs of prostheses and complica-
tions of mastectomy including
lymphedemas;

in the manner determined by the attending
physician and the patient to be appropriate.
Such coverage may be subject to annual
deductibles and coinsurance provisions as
may be deemed appropriate and as are con-
sistent with those established for other bene-
fits under the plan or coverage. Written no-
tice of the availability of such coverage shall
be delivered to the enrollee upon enrollment
and annually thereafter.

‘‘(c) NOTICE.—A group health plan, and a
health insurance issuer providing health in-
surance coverage in connection with a group
health plan shall provide notice to each par-
ticipant and beneficiary under such plan re-
garding the coverage required by this section
in accordance with regulations promulgated
by the Secretary. Such notice shall be in
writing and prominently positioned in any
literature or correspondence made available
or distributed by the plan or issuer and shall
be transmitted—

‘(1) in the next mailing made by the plan
or issuer to the participant or beneficiary;

‘(2) as part of any yearly informational
packet sent to the participant or beneficiary;
or

‘(3) not later than January 1, 1999;
whichever is earlier.

‘(d) NO AUTHORIZATION REQUIRED.—

‘(1) IN GENERAL.—AnN attending physician
shall not be required to obtain authorization
from the plan or issuer for prescribing any
length of stay in connection with a mastec-
tomy, a lumpectomy, or a lymph node dis-
section for the treatment of breast cancer.

‘(2) PRENOTIFICATION.—Nothing in this sec-
tion shall be construed as preventing a plan
or issuer from requiring prenotification of an
inpatient stay referred to in this section if
such requirement is consistent with terms
and conditions applicable to other inpatient
benefits under the plan, except that the pro-
vision of such inpatient stay benefits shall
not be contingent upon such notification.

‘‘(e) PROHIBITIONS.—A group health plan,
and a health insurance issuer offering group
health insurance coverage in connection
with a group health plan, may not—

‘(1) deny to a patient eligibility, or contin-
ued eligibility, to enroll or to renew cov-
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erage under the terms of the plan, solely for
the purpose of avoiding the requirements of
this section;

““(2) provide monetary payments or rebates
to individuals to encourage such individuals
to accept less than the minimum protections
available under this section;

‘“(3) penalize or otherwise reduce or limit
the reimbursement of an attending provider
because such provider provided care to an in-
dividual participant or beneficiary in accord-
ance with this section;

‘“(4) provide incentives (monetary or other-
wise) to an attending provider to induce such
provider to provide care to an individual par-
ticipant or beneficiary in a manner incon-
sistent with this section; and

‘“(5) subject to subsection (f)(2), restrict
benefits for any portion of a period within a
hospital length of stay required under sub-
section (a) in a manner which is less favor-
able than the benefits provided for any pre-
ceding portion of such stay.

“(f) RULES OF CONSTRUCTION.—

‘(1) IN GENERAL.—Nothing in this section
shall be construed to require a patient who is
a participant or beneficiary—

““(A) to undergo a mastectomy or lymph
node dissection in a hospital; or

‘(B) to stay in the hospital for a fixed pe-
riod of time following a mastectomy or
lymph node dissection.

‘“(2) COST SHARING.—Nothing in this section
shall be construed as preventing a group
health plan or issuer from imposing
deductibles, coinsurance, or other cost-shar-
ing in relation to benefits for hospital
lengths of stay in connection with a mastec-
tomy or lymph node dissection for the treat-
ment of breast cancer under the plan (or
under health insurance coverage offered in
connection with a group health plan), except
that such coinsurance or other cost-sharing
for any portion of a period within a hospital
length of stay required under subsection (a)
may not be greater than such coinsurance or
cost-sharing for any preceding portion of
such stay.

¢“(3) LEVEL AND TYPE OF REIMBURSEMENTS.—
Nothing in this section shall be construed to
prevent a group health plan or a health in-
surance issuer offering group health insur-
ance coverage from negotiating the level and
type of reimbursement with a provider for
care provided in accordance with this sec-
tion.

()
LAWS.—

‘(1) IN GENERAL.—Nothing in this section
shall be construed to preempt any State law
with respect to health insurance coverage
that—

““(A) relates to a hospital length of stay
after a mastectomy, lumpectomy, or lymph
node dissection;

‘“(B) relates to coverage of reconstructive
breast surgery after a mastectomy,
lumpectomy, or lymph node dissection; or

“(C) requires coverage for breast cancer
treatments (including breast reconstruction)
in accordance with scientific evidence-based
practices or guidelines recommended by es-
tablished medical associations.

¢“(2) APPLICATION OF SECTION.—With respect
to a State law—

‘“(A) described in paragraph (1)(A), the pro-
visions of this section relating to breast re-
construction shall apply in such State; and

‘“(B) described in paragraph (1)(B), the pro-
visions of this section relating to length of
stays for surgical breast treatment shall
apply in such State.

‘“(3) ERISA.—Nothing in this section shall
be construed to affect or modify the provi-
sions of section 514 with respect to group
health plans.”’.

(b) EFFECTIVE DATES.—The amendments
made by this section shall apply to group
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health plans for plan years beginning on or

after the date of enactment of this Act.

SEC. 535. AMENDMENT TO THE PUBLIC HEALTH
SERVICE ACT RELATING TO THE IN-
DIVIDUAL MARKET.

(a) IN GENERAL.—Subpart 3 of part B of
title XXVII of the Public Health Service Act
(42 U.S.C. 300gg-51 et seq.), as amended by
section 303(b), is further amended by adding
at the end the following new section:

“SEC. 2753. REQUIRED COVERAGE FOR MINIMUM
HOSPITAL STAY FOR
MASTECTOMIES AND LYMPH NODE
DISSECTIONS FOR THE TREATMENT
OF BREAST CANCER.

““The provisions of section 2707 shall apply
to health insurance coverage offered by a
health insurance issuer in the individual
market in the same manner as they apply to
health insurance coverage offered by a
health insurance issuer in connection with a
group health plan in the small or large group
market.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to health insurance coverage offered, sold,
issued, renewed, in effect, or operated in the
individual market on or after the date of en-
actment of this Act.

SEC. 536. AMENDMENTS TO THE INTERNAL REV-
ENUE CODE OF 1986.

(a) IN GENERAL.—Subchapter A of chapter
100 of the Internal Revenue Code of 1986 (re-
lating to group health plan portability, ac-
cess, and renewability requirements) is
amended by inserting after section 9803 the
following new section:

“SEC. 9804. REQUIRED COVERAGE FOR MINIMUM
HOSPITAL STAY FOR
MASTECTOMIES AND LYMPH NODE
DISSECTIONS FOR THE TREATMENT
OF BREAST CANCER AND COVERAGE
FOR RECONSTRUCTIVE SURGERY
FOLLOWING MASTECTOMIES.

‘‘(a) INPATIENT CARE.—

‘(1) IN GENERAL.—A group health plan, and
a health insurance issuer providing health
insurance coverage in connection with a
group health plan, that provides medical and
surgical benefits shall ensure that inpatient
coverage with respect to the surgical treat-
ment of breast cancer (including a mastec-
tomy, lumpectomy, or lymph node dissection
for the treatment of breast cancer) is pro-
vided for a period of time as is determined by
the attending physician, in his or her profes-
sional judgment consistent with scientific
evidence-based practices or guidelines, in
consultation with the patient, to be medi-
cally appropriate.

‘(2) EXCEPTION.—Nothing in this section
shall be construed as requiring the provision
of inpatient coverage if the attending physi-
cian in consultation with the patient deter-
mine that a shorter period of hospital stay is
medically appropriate.

‘“(b) RECONSTRUCTIVE SURGERY.—A group
health plan, and a health insurance issuer
providing health insurance coverage in con-
nection with a group health plan, that pro-
vides medical and surgical benefits with re-
spect to a mastectomy shall ensure that, in
a case in which a mastectomy patient elects
breast reconstruction, coverage is provided
for—

(1) all stages of reconstruction of the
breast on which the mastectomy has been
performed;

‘(2) surgery and reconstruction of the
other breast to produce a symmetrical ap-
pearance; and

‘(3) the costs of prostheses and complica-
tions of mastectomy including
lymphedemas;
in the manner determined by the attending
physician and the patient to be appropriate.
Such coverage may be subject to annual
deductibles and coinsurance provisions as
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may be deemed appropriate and as are con-
sistent with those established for other bene-
fits under the plan or coverage. Written no-
tice of the availability of such coverage shall
be delivered to the participant upon enroll-
ment and annually thereafter.

‘“(¢c) NOTICE.—A group health plan, and a
health insurance issuer providing health in-
surance coverage in connection with a group
health plan shall provide notice to each par-
ticipant and beneficiary under such plan re-
garding the coverage required by this section
in accordance with regulations promulgated
by the Secretary. Such notice shall be in
writing and prominently positioned in any
literature or correspondence made available
or distributed by the plan or issuer and shall
be transmitted—

‘(1) in the next mailing made by the plan
or issuer to the participant or beneficiary;

‘(2) as part of any yearly informational
packet sent to the participant or beneficiary;
or

““(3) not later than January 1, 1999;
whichever is earlier.

““(d) NO AUTHORIZATION REQUIRED.—

‘(1) IN GENERAL.—A, attending physician
shall not be required to obtain authorization
from the plan or issuer for prescribing any
length of stay in connection with a mastec-
tomy, a lumpectomy, or a lymph node dis-
section for the treatment of breast cancer.

‘(2) PRENOTIFICATION.—Nothing in this sec-
tion shall be construed as preventing a plan
or issuer from requiring prenotification of an
inpatient stay referred to in this section if
such requirement is consistent with terms
and conditions applicable to other inpatient
benefits under the plan, except that the pro-
vision of such inpatient stay benefits shall
not be contingent upon such notification.

‘‘(e) PROHIBITIONS.—A group health plan,
and a health insurance issuer offering group
health insurance coverage in connection
with a group health plan, may not—

‘(1) deny to a patient eligibility, or contin-
ued eligibility, to enroll or to renew cov-
erage under the terms of the plan, solely for
the purpose of avoiding the requirements of
this section;

‘(2) provide monetary payments or rebates
to individuals to encourage such individuals
to accept less than the minimum protections
available under this section;

““(3) penalize or otherwise reduce or limit
the reimbursement of an attending provider
because such provider provided care to an in-
dividual participant or beneficiary in accord-
ance with this section;

‘‘(4) provide incentives (monetary or other-
wise) to an attending provider to induce such
provider to provide care to an individual par-
ticipant or beneficiary in a manner incon-
sistent with this section; and

‘“(6) subject to subsection (f)(2), restrict
benefits for any portion of a period within a
hospital length of stay required under sub-
section (a) in a manner which is less favor-
able than the benefits provided for any pre-
ceding portion of such stay.

““(f) RULES OF CONSTRUCTION.—

‘(1) IN GENERAL.—Nothing in this section
shall be construed to require a patient who is
a participant or beneficiary—

‘““(A) to undergo a mastectomy or lymph
node dissection in a hospital; or

‘“(B) to stay in the hospital for a fixed pe-
riod of time following a mastectomy or
lymph node dissection.

‘(2) COST SHARING.—Nothing in this section
shall be construed as preventing a group
health plan or issuer from imposing
deductibles, coinsurance, or other cost-shar-
ing in relation to benefits for hospital
lengths of stay in connection with a mastec-
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tomy or lymph node dissection for the treat-
ment of breast cancer under the plan (or
under health insurance coverage offered in
connection with a group health plan), except
that such coinsurance or other cost-sharing
for any portion of a period within a hospital

length of stay required under subsection (a)

may not be greater than such coinsurance or

cost-sharing for any preceding portion of
such stay.

¢“(3) LEVEL AND TYPE OF REIMBURSEMENTS.—
Nothing in this section shall be construed to
prevent a group health plan or a health in-
surance issuer offering group health insur-
ance coverage from negotiating the level and
type of reimbursement with a provider for
care provided in accordance with this sec-
tion.

()
LAWS.—

‘(1) IN GENERAL.—Nothing in this section
shall be construed to preempt any State law
with respect to health insurance coverage
that—

‘““(A) relates to a hospital length of stay
after a mastectomy, lumpectomy, or lymph
node dissection;

‘“(B) relates to coverage of reconstructive
breast surgery after a  mastectomy,
lumpectomy, or lymph node dissection; or

‘“(C) requires coverage for breast cancer
treatments (including breast reconstruction)
in accordance with scientific evidence-based
practices or guidelines recommended by es-
tablished medical associations.

‘“(2) APPLICATION OF SECTION.—With respect
to a State law—

““(A) described in paragraph (1)(A), the pro-
visions of this section relating to breast re-
construction shall apply in such State; and

‘“(B) described in paragraph (1)(B), the pro-
visions of this section relating to length of
stays for surgical breast treatment shall
apply in such State.

‘(3) ERISA.—Nothing in this section shall
be construed to affect or modify the provi-
sions of section 514 with respect to group
health plans.”.

(b) CONFORMING AMENDMENTS.—

(1) The heading for subtitle K of such Code
is amended to read as follows:

“Subtitle K—Group Health Plan Portability,
Access, Renewability, and Other Require-
ments”.

(2) The heading for chapter 100 of such
Code is amended to read as follows:
“CHAPTER 100—GROUP HEALTH PLAN
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PORTABILITY, ACCESS, RENEW-
ABILITY, AND OTHER REQUIRE-
MENTS”.

(3) Section 4980D(a) of such Code is amend-
ed by striking ‘“‘and renewability” and in-
serting ‘‘renewability, and other’’.

(c) CLERICAL AMENDMENTS.—

(1) The table of contents for chapter 100 of
such Code is amended inserting after the
item relating to section 9803 the following
new item:

‘“Sec. 9804. Required coverage for minimum
hospital stay for mastectomies
and lymph node dissections for
the treatment of breast cancer
and coverage for reconstructive
surgery following
mastectomies.”.

(2) The item relating to subtitle K in the
table of subtitles for such Code is amended
by striking ‘‘and renewability’’ and inserting
‘“‘renewability, and other”.

(3) The item relating to chapter 100 in the
table of chapters for subtitle K of such Code
is amended by striking ‘‘and renewability’’
and inserting ‘‘renewability, and other’’.

(d) EFFECTIVE DATES.—The amendments
made by this section shall apply with respect
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to plan years beginning on or after the date
of enactment of this Act.

SEC. 537. RESEARCH STUDY ON THE MANAGE-

MENT OF BREAST CANCER.

(a) STUDY.—To improve survival, quality of
life and patient satisfaction in the care of
patients with breast cancer, the Agency for
Health Care Policy and Research shall con-
duct a study of the scientific issues relating
to—

(1) disease management strategies for
breast cancer that can achieve better patient
outcomes;

(2) controlled clinical evidence that links
specific clinical procedures to improved
health outcomes;

(3) the definition of quality measures to
evaluate plan and provider performance in
the management of breast cancer;

(4) the identification of quality improve-
ment interventions that can change the
process of care to achieve better outcomes
for individuals with breast cancer;

(5) preventive strategies utilized by health
plans for the treatment of breast cancer; and

(6) the extent of clinical practice variation
including its impact on cost, quality and
outcomes.

(b) REPORT.—Not later than January 1,
2000, the Agency for Health Care Policy and
Research shall prepare and submit to the ap-
propriate committees of Congress a report

concerning the results of the study con-
ducted under subsection (a).
* * * * *
S. 326, JUNE 17, 1999
* * * * *

TITLE I—PATIENTS’ BILL OF RIGHTS

Subtitle A—Right to Advice and Care

Sec. 101. Patient right to medical advice
and care.

‘‘SUBPART C—PATIENT RIGHT TO MEDICAL
ADVICE AND CARE

‘“Sec. T21. Patient access to emergency
medical care.

‘“Sec. T722. Offering of choice of coverage
options.

‘“Sec. 723. Patient access to obstetric
and gynecological care.

‘“Sec. 724. Patient access to pediatric
care.

‘‘Sec. T725. Access to specialists.

‘“Sec. 726. Continuity of care.

‘““‘Sec. T727. Protection of patient-provider
communications.

‘“Sec. 728. Patient’s right to prescription
drugs.

‘“‘Sec. 729. Self-payment for behavioral
health care services.

‘“Sec. 730. Generally applicable provi-
sion.
Sec. 102. Comprehensive independent

study of patient access to -clinical
trials and coverage of associated rou-
tine costs.

Sec. 103. Effective date and related rules.

Subtitle B—Right to Information About
Plans and Providers

Sec. 111. Information about plans.
Sec. 112. Information about providers.

Subtitle C—Right to Hold Health Plans
Accountable

Sec. 121. Amendment to Employee Retire-
ment Income Security Act of 1974.
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TITLE II—GENETIC INFORMATION AND
SERVICES

Sec. 201. Short title.

Sec. 202. Amendments to Employee Re-
tirement Income Security Act of 1974.

Sec. 203. Amendments to the Public
Health Service Act.

Sec. 204. Amendments to the Internal Rev-
enue Code of 1986.

TITLE III—-HEALTHCARE RESEARCH AND
QUALITY

Sec. 301. Short title.

Sec. 302. Amendment to the Public Health
Service Act.

“TITLE IX—AGENCY FOR HEALTHCARE

RESEARCH AND QUALITY
“PART A—ESTABLISHMENT AND GENERAL
DUTIES

“Sec. 901. Mission and duties.

‘“Sec. 902. General authorities.

“PART B—HEALTHCARE IMPROVEMENT

RESEARCH

‘‘Sec. 911. Healthcare outcome improve-
ment research.

““Sec. 912. Private-public partnerships to
improve organization and delivery.

““Sec. 913. Information on quality and
cost of care.

““Sec. 914. Information systems
healthcare improvement.

‘“‘Sec. 915. Research supporting primary
care and access in underserved areas.

‘“Sec. 916. Clinical practice and tech-
nology innovation.

““Sec. 917. Coordination of Federal Gov-
ernment quality improvement efforts.

“PART C—GENERAL PROVISIONS

““Sec. 921. Advisory Council
Healthcare Research and Quality.

‘“‘Sec. 922. Peer review with respect to
grants and contracts.

““Sec. 923. Certain provisions with re-
spect to development, collection, and
dissemination of data.

“Sec. 924. Dissemination of information.

‘““Sec. 925. Additional provisions with re-
spect to grants and contracts.

““Sec. 926. Certain administrative
thorities.

“Sec. 927. Funding.

““Sec. 928. Definitions.

Sec. 303. References.

TITLE IV—MISCELLANEOUS PROVISIONS

Sec. 401. Sense of the Committee.

Mr. JEFFORDS. How much time do I
have remaining?

The PRESIDING OFFICER. Nine
minutes, 6 seconds.

Mr. JEFFORDS. I yield myself 3 min-
utes.

Mr. President, I have listened to the
very excellent debate of my good friend
from Connecticut, and it sounds very
compelling. It is with some difficulty
that I have to remind those across the
aisle that we tried last year and we
tried this year to have a face-off with
the two bills: You put the best bill for-
ward you have, we will put the best bill
forward we have, we will allow amend-
ments back and forth, 20 to a side,
something like that. No, they did not
want that. Why? They figured they
would lose. We had a better bill. We
have a better bill now.

No. 1, this bill, after the vote, assum-
ing we win on the vote, the Senator
from Connecticut will have the oppor-
tunity, the minority will have the op-

for

for

au-
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portunity to offer their provisions on
clinical trials again. We will have sev-
eral opportunities to do that. We are
not cutting off the opportunity for that
one to be reexamined.

What we are saying is, right now, we
want to make sure we clear up the
problems with respect to mastectomies
and want to make sure this body will
have an opportunity to, once and for
all, bring back the so-called amend-
ment of Senator D’Amato to make sure
all women in this Nation have an op-
portunity for the best possible care for
the very difficult problems of breast
cancer.

We are ready to do that. There will
be other votes. We will have more
votes, I do not know, 5, 10 more votes
between now and the time this debate
ends. Right now, we want to have the
vote on our amendment which, under
this convoluted process we were talked
into by the minority, which is very
confusing—and maybe they want it
that way—creates a mess for the public
and even us as Members to understand
what the process is or what is going to
happen next or how we are going to end
up.

I want to let everyone know I am sin-
cerely in favor of good clinical trials,
and I am sincerely in favor of taking
care, as we would right now, of the
problems of the mastectomies and also
OB/GYN. We will be doing that. Since I
am the one who is objecting, I want ev-
eryone to know that is my job as lead-
er on the floor. I do not want it to be
utilized as some way I am against
these things personally.

I yield 2 minutes to the Senator from
Tennessee.

Mr. FRIST. Mr. President, again I
stand as an advocate for clinical trials
and say at the end of the next 48 hours,
we are going to have a very good
amendment that will be added to this
bill which will address the issue of get-
ting clinical services to people earlier
by lowering the barriers to get into
clinical trials with a mandate on man-
aged care, HMOs that will be very ef-
fective, that will be accountable, that
will be affordable, and that will get
things to people quickly.

Let me go back to the examples. It is
so hard. You use an example and some-
body plays off it. Artificial hearts are
expensive. A clinical trial opens up. It
is life-threatening; there is no alter-
native. Two patients: one dying of car-
diomyopathy. The patient will hardly
last 2 weeks. You put in an artificial
heart to see if it works. The patient
dies 2 weeks later. It is terrible. The
artificial heart in the other patient
keeps him alive and 2 weeks, 3 weeks
has a stroke to the brain. He has a
massive stroke and stays in the hos-
pital for a week, 1 month or 2 months.
He takes hematinics. He has about
$4,000 to $5,000 of testing every year.
There are 15 people or so monitoring
that patient for the next week, 3
weeks, 6 weeks, or 8 weeks. Two dif-
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ferent patients: the intervention, the
artificial heart you introduced as part
of the clinical trial, and this patient
dies. The incremental cost, the dif-
ference between these two is the hos-
pitalization for 3 weeks, 4 weeks, or 8
weeks and the medical care.

Again, the incremental cost you are
going to make the managed care plan
pay—since everybody is bashing man-
aged care, that seems to be OK—but re-
member, all the managed care plan
does is pass that cost on to the people
who are sick. You have sick patients,
whose premiums go up, who pay this
bill. It is unintended. I know that is
not what you meant, but by using life-
threatening or serious illness where
there is otherwise no alternative, using
the example you introduced, which I
refuted—I am going to throw it right
back at my colleague—it is very com-
plicated. We need to stay sharp and fo-
cused and pass a sharp bill.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Who yields
time?

Mr. JEFFORDS. Mr. President, I
yield the Senator from Maine such
time as we have remaining.

Ms. SNOWE. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized for 3
minutes.

Ms. SNOWE. Mr. President, I want to
make a few points to wrap up. I ap-
plaud the leadership of Senator DODD
with respect to clinical study trials.
Obviously, I could not agree with him
more on this issue.

This is an issue that will be ad-
dressed further in this debate, as it
should. But the Senator is frustrated,
and if other Senators are frustrated at
the process, then we all have a collec-
tive responsibility to make sure it does
not happen again. We cannot pretend
we do not know how we got here. It is
unfortunate we have a Hobson’s choice
today, but we had a Hobson’s choice
yesterday when it came to
mastectomies when the amendment
was offered by Senator ROBB to the leg-
islation that already had the identical
language. I had planned to offer this
legislation well before the recess be-
cause I wanted to improve upon the Re-
publican legislation on managed care. I
thought it was absolutely essential.

The Senator from Massachusetts
asked, why did we just identify
mastectomies and women with breast
cancer? I say to the Senator, why? For
the same reason the Senator singled
out mastectomies in his own legisla-
tion and Senator ROBB singled it out in
his amendment that he offered yester-
day. Because we have an identifiable
problem with drive-through
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mastectomies and HMOs. That was the
genesis of the legislation to begin with
when former Senator D’Amato had in-
troduced that legislation with Senator
FEINSTEIN and myself several years
ago. I introduced the same legislation
this year with Senator FEINSTEIN for
that very reason, because there has
been a problem with managed care and
drive-through mastectomies.

We have all heard the horror stories.
That is why this legislation was devel-
oped. That is why I am offering this
amendment to the Republican legisla-
tion, because it does not have that lan-
guage.

Some suggest there is some partisan
political ploy. I will compare my cre-
dentials on bipartisanship with any-
body across the aisle. We have worked
on a bipartisan basis on issues con-
cerning women’s health since I came to
the Congress 20 years ago. I would have
hoped yesterday we would have had the
opportunity to work it out rather than
having to vote on an amendment that
included language that was already in
the Democratic bill.

We should have been working to-
gether, but now we are having to ad-
dress the issue of defining ‘‘medical ne-
cessity’” that no other legislation, no
board, no governmental agency, no as-
sociation has defined. It is going to
limit the treatment that is offered to
women when it comes to breast cancer.
That is a fact.

So the choice is, are you going to get
the best care, the best treatment, the
best principles when it comes to breast
cancer? Or are you going to lower the
threshold and say: Well, everybody of-
fers this, no matter what, when there
are other options? There is better
science developing all the time, and it
could be available to a woman who has
breast cancer.

Those are the choices. That is why
we are at this point. I just say to ev-
erybody in this Chamber, if we want to
avoid this kind of contrivance when it
comes to this amendment process, then
I suggest it is the responsibility of each
of us to make sure it does not happen,
so that we get the very best legisla-
tion, that we can walk across the aisle,
rather than being constrained by the
parliamentary procedures that we con-
front today.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. REID addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada has 1%2 minutes.

Mr. REID. I will take 2 minutes off
the bill in addition to that.

Mr. President, the statements of the
Senator from Vermont and my friend
from Maine basically are cynical and
very unreasonable. We have given the
majority the opportunity to vote on
drive-through mastectomies and also
to maintain clinical trials. We could do
that by voice vote. We could save a lot
of time. The decision has been made by
the majority to make sure that we do
not have the opportunity to pass the
clinical trials aspect of this bill.
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They are always promising they are
going to come back with something
else a little better later. The fact of the
matter is, this is not a Hobson’s choice.
What they are attempting to do is cyn-
ical and unreasonable.

Senator LOTT said this morning in
his opening statement, Republicans
have a medical doctor to support their
positions. And I have the greatest re-
spect for the junior Senator from Ten-
nessee. The fact is, with his medical
knowledge, though, he should relate
the facts. And the fact is, on page 8341
of the CONGRESSIONAL RECORD of July
13, 1999, Senator FRIST said, among
other things, ‘“‘Let me share with Mem-
bers what one person told me. Dr. Rob-
ert Yelverton, chairman of the Amer-
ican College of Obstetricians and Gyne-
cologists.” . . .”

Fact: My friend from Tennessee
never spoke to Dr. Yelverton.

Fact: Dr. Yelverton, even if he had
spoken to him, disagrees with state-
ments made by Senator FRIST about
him.

I ask unanimous consent to have
printed in the RECORD page 8341 of yes-
terday’s RECORD. I also ask unanimous
consent to have printed in the RECORD
a memorandum to Lucia DiVenere
from Dr. Yelverton, wherein that
memorandum states:

Senator Frist’s misuse of my statement in
support of his position .. . is regrettably
misleading . . . and does an injustice to the
true intent of my statements.

Further, I ask unanimous consent to
have printed in the RECORD a letter to
Dr. FrRIST, dated July 14, 1999, from Dr.
Hale, executive vice president of the
American College of Obstetricians and
Gynecologists.

That letter, in part, says:

The American College of Obstetricians and
Gynecologists and Dr. Yelverton fully sup-
port efforts in Congress, including the Robb/
Murray amendment, which would enable ob-
gyns to be designated as primary care pro-
viders. A recent . . . survey found that near-
ly one-third of all ob-gyns in managed care
plans are denied the opportunity to be des-
ignated as primary care physicians. Ob-gyns
are often the only health care provider many
women see through their [entire] adult lives
and are best suited to understand and evalu-
ate the health care needs of their pa-
tients. . . .

We also strongly endorse the Robb/Murray
amendment’s provision that would require
managed care plans to allow women direct
access to the full array of covered ob-gyn
services under the plan.

While the amendment failed yesterday on
a 48 to 52 vote, we are hopeful the Senate
will take up this important issue again. Dr.
Yelverton and I urge you to vote in favor of
these important policies.

I would hope my friend, Senator
FRIST, and the other Republicans
would take this to heart. I believe we
need to review some of the votes taken
yesterday.

There being no objection, the mate-
rial was ordered to be printed in the
Record, as follows:

EXCERPT FROM RECORD OF JULY 13, 1999

Mr. FRIST. In the Kennedy-Robb amend-
ment is the issue of access.
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Again, my colleagues on the other side hit
it right on the head: Women today want to
have access to their obstetrician. They don’t
want to go through gatekeepers to have to
get to their obstetrician or gynecologist.
That relationship is very special and very
important when we are talking about wom-
en’s health and women’s diseases.

In the Kennedy-Robb amendment, the lan-
guage is that the plan or insurer shall permit
such an individual who is a female to des-
ignate a participating physician who special-
izes in obstetrics and gynecology as the indi-
vidual’s primary care provider.

It is true that in our underlying bill we
don’t say the plan has to say that all obste-
tricians and gynecologists are primary care
providers. That is exactly right. The reasons
for that are manyfold.

Let me share with Members what one per-
son told me. Dr. Robert Yelverton, chairman
of the American College of Obstetricians and
Gynecologists’ Primary Care Committee,
stated:

The vast majority of OB/GYNs in this
country have opted to remain as specialists
rather than act as primary care physicians.

He attributes this to the high standards
that health plans have for primary care phy-
sicians, saying:

None of us could really qualify as primary
care physicians under most of the plans, and
most OB/GYNs would have to go back to
school for a year or more to do so.

You can argue whether that is good or bad,
but it shows that automatically taking spe-
cialists and making them primary care phy-
sicians and putting it in Federal statute is a
little bit like taking BILL FIRST, heart and
lung transplant surgeon, and saying: You
ought to take care of all of the primary care
of anybody who walks into your office.

DOCTORS YELVERTON, LERNER,
FALLIERAS, KILBRIDE, MARSTON,
JAEGER, MINTON & BROWN,

Tampa, FL, July 13, 1999.
To: Lucia DiVenere, ACOG Government Re-
lations.
From: Robert W. Yelverton, M.D., Chairman,

Primary Care Committee.

I received your fax tonight and offer the
following in response.

I have never spoken directly to Senator
Bill Frist (R-TN) or any member of his staff
on the subject of OB/GYNs as primary care
physicians or on any other subject. The
quote that Senator Frist attributed to me on
the floor of the Senate today came from an
article in the June 13, 1999, edition of the
New York Times. The article may be viewed
on the New York Times website (go to
www.nytimes.com, then click on Health and
Science). I was contacted by the article’s au-
thor, Larry Katzenstein, and asked to com-
ment on the impact of managed care on
women’s healthcare in this country. In my
interview with Mr. Katzenstein, I discussed
“barriers’” that managed care organizations
have raised against the efforts of OB/GYNs
to become primary care physicians. The
quote attributed to me by Senator Frist was
from a non-quote in this article. I told Mr.
Katzenstein that some managed care organi-
zations have placed barriers consisting of
such stringent (not ‘‘high,” as Senator Frist
stated) standards for their qualifications as
primary care physicians that most OB/GYNs
would not be able to meet them without fur-
ther training.

One objective of my comments was to dem-
onstrate that the College’s interests were to
allow OB/GYNs to provide women’s
healthcare to their patients unimpeded by
the cumbersome requirements of managed
care referral systems. Mr. Katzenstein’s arti-
cle did not emphasize to the degree it should
have that these were barriers to OB/GYNs
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being designated primary care physicians—
not ‘‘high standards’’—as has been discussed
repeatedly in meetings of the Primary Care
Committee. I went on to say to Mr.
Katzenstein that the qualification require-
ments that some managed care organizations
impose on OB/GYNs in certain instances ex-
ceed even those required of family physi-
cians. He chose not to include that state-
ment in his article.

Senator Frist’s misuse of my statement in
support of his position that OB/GYNs could
not act as primary care physicians because
of the ‘“‘high standards’® that managed care
organizations set for primary care physi-
cians, is regrettably misleading, to say the
least, and does an injustice to the true in-
tent of my statements.

I personally supported then and I support
now the amendment sponsored by ACOG to
allow OB/GYNs to act as primary care physi-
cians and to allow direct access for women’s
healthcare and did, in fact, spend a portion
of this very afternoon e-mailing my senators
and encouraging them to vote in support of
the amendment.

Please contact me. I will be glad to discuss
this matter with you at that time and will
support any effort that you want to under-
take to clarify this issue now on the floor of
the Senate.

THE AMERICAN COLLEGE OF
OBSTETRICIANS AND GYNECOLOGISTS,
Washington, DC, July 14, 1999.
Hon. BILL FRIST
Washington, DC.

DEAR SENATOR FRIST: As Executive Vice
President of the American College of Obstet-
rics and Gynecologists (ACOG), I feel it nec-
essary to clarify ACOG’s position on the
Robb/Murray amendment to allow women in
managed care plans direct access to ob-gyn
care. I've also attached a memo from Dr.
Robert Yelverton, Chairman of ACOG’s Pri-
mary Care Committee, correcting your mis-
use of his statements in a June 13 New York
Times article.

ACOG and Dr. Yelverton fully support ef-
forts in Congress, including the Robb/Murray
amendment, which would enable ob-gyns to
be designated as primary care providers. A
recent ACOG/Princeton Survey Research As-
sociates survey found that nearly one-third
of all ob-gyns in managed care plans are de-
nied the opportunity to be designated as pri-
mary care physicians. Ob-gyns are often the
only health care provider many women see
throughout their adult lives and are best
suited to understand and evaluate the health
care needs of their patients. While not all ob-
gyns may choose to accept a PCP designa-
tion, all ob-gyns should have the opportunity
to be designated as a woman’s PCP under
managed care.

We also strongly endorse the Robb/Murray
amendment’s provision that would require
managed care plans to allow women direct
access to the full array of covered ob-gyn
services provided under the plan.

While the amendment failed yesterday on
a 48 to 52 vote, we are hopeful the Senate
will take up this important issue again. Dr.
Yelverton and I urge you to vote in favor of
these important policies.

Sincerely,
RALPH W. HALE, MD,
Executive Vice President.

Mr. KENNEDY. Mr. President, do we
still have a minute and a half on the
amendment?

The PRESIDING OFFICER. The time
on the amendment has been consumed.

Mr. KENNEDY. I yield myself 1
minute off the bill.

The PRESIDING OFFICER. The Sen-
ator has that right.
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Mr. KENNEDY. Mr. President, I ask
unanimous consent to have printed in
the RECORD a letter from the National
Partnership for Women & Families and
a letter from the National Breast Can-
cer Coalition. Both of these organiza-
tions support the Dodd amendment,
and they urge opposition to the Snowe
amendment because it strikes the un-
derlying Dodd amendment on clinical
trials.

The letter from the National Part-
nership for Women & Families says:

It is essential that women and families
have access to clinical trials. We oppose any
effort to deny such access.

I ask unanimous consent that both
these letters be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL PARTNERSHIP
FOR WOMEN & FAMILIES,
Washington, DC, July 14, 1999.
Hon. EDWARD M. KENNEDY,
U.S. Senate,
Washington, DC.

DEAR SENATOR KENNEDY: The National
Partnership for Women & Families urges you
to oppose the pending Snowe amendment be-
cause it strikes the underlying Dodd amend-
ment on clinical trials. It is essential that
women and families have access to clinical
trials. We oppose any effort to deny such ac-
cess.

Sincerely,
JUDITH L. LICHTMAN,
President.
JOANNE L. HUSTEAD,
Director of Legal and Public Policy.
NATIONAL BREAST CANCER COALITION,
Washington, DC, July 14, 1999.
Hon. THOMAS DASCHLE,
U.S. Senate, Washington, DC.

DEAR SENATOR DASCHLE: On behalf of the
National Breast Cancer Coalition (NBCC), 1
want to express our deep concern about the
fact that a choice has to be made between
the length of hospital stay and the clinical
trials amendments. If a choice must be
made, NBCC’s priority is access to clinical
trials.

As you know, NBCC is a grassroots advo-
cacy organization made up of more than 500
organizations and tens of thousands of indi-
viduals working since 1991 to eradicate this
disease through advocacy and action.

While it is important for doctors and pa-
tients to make decisions about how long
women should stay in the hospital following
a mastectomy, an even more important
amendment is Senator Dodd’s access to clin-
ical trials amendment. Clinical trials pro-
vide the best evidence of whether an inter-
vention will work. Without them, we will
never know how to prevent breast cancer,
how best to treat it, or how to cure it-and
our demands for ‘‘quality care’’ will have no
meaning.

NBCC truly appreciates Senator Snowe’s
support of breast cancer issues. Unfortu-
nately, under these circumstances we believe
the length of hospital stay amendment
should not be supported in lieu of ensuring
access to the lifesaving therapies in clinical
trials.

Thank you for your leadership. We look
forward to working with you to get this im-
portant patient protection, and a com-
prehensive and enforceable ‘‘Patients Bill of
Rights” enacted into law. Please do not hesi-
tate to call me, or NBCC’s Government Rela-
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tions Manager, Jennifer Katz if you have any
questions.
Sincerely,
FRAN Visco,
President.

Mr. JEFFORDS. Mr. President, I ask
unanimous consent that Senator MUR-
KOWSKI be added as a cosponsor to the
Snowe amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JEFFORDS. Mr. President, I ask
for the yeas and nays on the Snowe
amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 1241. The yeas and nays have been
ordered. The clerk will call the roll.

The legislative assistant proceeded
to call the roll.

The PRESIDING OFFICER (Mr.
VOINOVICH). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 55,
nays 45, as follows:

[Rollcall Vote No. 203 Leg.]

YEAS—55
Abraham Frist Murkowski
Allard Gorton Nickles
Ashcroft Gramm Roberts
Bennett Grams Roth
Bond Grassley Santorum
Brownback Gregg Sessions
Bunning Hagel Shelby
Burns Hatch Smith (NH)
Campbell Helms Smith (OR)
Chafee Hutchinson Snowe
Cochran Hutchison
Collins Inhofe Specter
Coverdell Jetfords Stevens
Craig Kyl Thomas
Crapo Lott Thompson
DeWine Lugar Thurmond
Domenici Mack Voinovich
Enzi McCain Warner
Fitzgerald McConnell

NAYS—45
Akaka Edwards Levin
Baucus Feingold Lieberman
Bayh Feinstein Lincoln
Biden Graham Mikulski
Bingaman Harkin Moynihan
Boxer Hollings Murray
Breaux Inouye Reed
Bryan Johnson Reid
Byrd Kennedy Robb
Cleland Kerrey Rockefeller
Conrad Kerry Sarbanes
Daschle Kohl Schumer
Dodd Landrieu Torricelli
Dorgan Lautenberg Wellstone
Durbin Leahy Wyden

The amendment (No. 1241) was agreed
to.

Mr. FRIST. Mr. President, I remove
to reconsider the vote, and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from South Dakota.

AMENDMENT NO. 1242 TO AMENDMENT NO. 1239
(Purpose: To ensure that the protections pro-

vided for in the patients’ bill of rights

apply to all patients with private health
insurance)

Mr. DASCHLE. Mr. President, I have
an amendment at the desk.

The PRESIDING OFFICER. The
clerk will report.



July 14, 1999

The legislative clerk read as follows:

The Senator from South Dakota (Mr.
DASCHLE), for himself, Mr. KENNEDY, Mr.
REID, Mr. DURBIN, Mr. WELLSTONE, Mr.
WYDEN, Mr. REED, Mrs. MURRAY, Mr. CHAFEE,
and Mrs. FEINSTEIN, proposes an amendment
numbered 1242 to amendment No. 1239.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”’)

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. LEAHY. Mr. President, will the
Senator yield for a unanimous consent?

Mr. KENNEDY. Yes. I yield for that
purpose.

Mr. LEAHY. I thank my friend from
Massachusetts.

PRIVILEGE OF THE FLOOR

Mr. President, I ask unanimous con-
sent that Rebecca Pastner of my staff
be given the privilege of the floor today
during votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, I yield
myself 7T minutes.

All patients, regardless of where they
live or how they purchase their insur-
ance, deserve to know that their health
plan will cover the benefits they need
when they are ill or injured.

When we say ‘‘all,” we mean all.

That is a fundamental principle of
HMO reform. But it is a fundamental
principle that is ignored in the Repub-
lican minimal alternative.

The amendment that Senator
DAsScCHLE, I, and others are offering
makes clear that every provision of the
Patients’ Bill of Rights should apply to
all 161 million Americans with private
insurance coverage.

No patient should be turned away at
the emergency room door, denied ac-
cess to the specialist they need to save
their life, or be told that they will not
get the prescription drug they need to
treat their illness because they live in
Mississippi instead of Massachusetts or
in Oklahoma instead of Ohio.

No child or parent or grandparent
should be denied the medical care they
need because they happen to work for a
small business instead of a large cor-
poration or because they are a teacher
in a public school instead of an execu-
tive on Wall Street.

Of the 161 million Americans with
private insurance, only 48 million are
covered under the Republican plan; 113
million Americans are left out or are
left behind. The Republican plan limits
protections to those who receive their
coverage from an employer who self-in-
sures their health plan rather than
purchasing an insurance policy.

Only the largest corporations self-
fund their insurance plan. However,
many employees of even the largest
employers get their coverage through
an fully-funded health plan. These em-
ployees would not be protected by the
Republican bill.
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What an incredible irony. Much of
the public desire for patient protection
legislation comes from the concern
about the abusive practices of HMOs.
But virtually no one enrolled in an
HMO is covered by the Republican bill
because HMOs are rarely part of self-
funded arrangements.

These reforms are supposed to pro-
tect patients against HMO and insur-
ance company abuses. But people with
coverage from insurance companies
and HMOs are not protected by the Re-
publican bill.

Nothing more clearly demonstrates
that the Republican bill is an industry
protection act, not a patient protection
act.

It is no wonder insurance companies
support the Republican bill. It is no
wonder that over 200 groups of doctors,
nurses, patients, and advocates for
women, children, and families oppose
the Republican bill.

The ‘‘dishonor role” of those left out
under the Republican plan is long.

We are talking about 75 million
Americans who work for businesses
that purchase insurance. We are talk-
ing about 15 million Americans who are
small business men and women, self-
employed salesmen, home day-care
workers, early retirees, farmers, or
others who purchase their own insur-
ance instead of receiving it through
their employer.

We are talking about 23 million
schoolteachers, police officers, librar-
ians, nurses, and other employees of
State and local government.

Why are these people excluded?

This chart indicates exactly the
point that we are making.

The Republican bill covers 48 million
people. These are the people who re-
ceive health insurance through self-in-
sured employer plans. These are the
plans in which the company self-in-
sures and, therefore, pays for the var-
ious medical treatments.

It doesn’t cover the 75 million per-
sons whose employers provide coverage
through an insurance policy or HMO
even though approximately 85 percent
of the 75 million are enrolled in HMOs.
It doesn’t cover the 23 million State
and local government workers. It
doesn’t include the people buying indi-
vidual health insurance policies. Those
are the very small businessmen, the
farmers, and others.

Why are these people excluded, even
though the Republican plan in the
House of Representatives includes most
of these individuals?

Mr. SARBANES. Will the
yield?

Mr. KENNEDY. I yield for a question.

Mr. SARBANES. As I understand
this, we are dealing here with a Pa-
tients’ Bill of Rights which is designed
to, in effect, curb some of the practices
of the HMOs. The proposal from the
other side of the aisle by our Repub-
lican colleagues does not cover the
bulk of the people who are in HMOs, is
that correct?

Mr. KENNEDY. It covers virtually
none of the people who are in HMOs.

Senator
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Mr. SARBANES. What is the purpose
of their exercise? It is a pretense, is it
not, to assert some sort of Patients’
Bill of Rights to deal with problems
people are having with HMOs and then
not to cover the very people who are in
the HMOs? That is a pretense, is it not?

Mr. KENNEDY. I believe it is.

This chart clearly reflects the point
the Senator has made. The 48 million
who are covered are covered through
self-funded plans. The largest group of
persons receiving health care through
HMOs are the 75 million where the em-
ployer purchases coverage through an
insurance policy or an HMO; about 85
percent of the 75 million are enrolled in
HMOs. This bill does not cover them.

This bill doesn’t cover State and
local workers, and it does not cover
people buying individual policies.

The bill supported by the Repub-
licans, which is a bill allegedly dealing
with the problems occurring in HMOs,
covers few if any of the members of
Health Maintenance Organizations.

Is it any wonder the insurance indus-
try is supporting their particular pro-
posal and is opposed to the proposals
we have supported? Isn’t it understand-
able that the major medical groups and
professions, the doctors and nurses who
are concerned about managed care
abuses—who understand the abuses
happen to those with employer-pro-
vided plans, State and local govern-
ment plans, and individual plans—uni-
formly support our legislation?

Mr. SARBANES. I did a fast calcula-
tion. As I calculate, more than 70 per-
cent of the people who we are con-
cerned about with respect to how they
get their health care and the practices
which are followed are excluded—not
included, excluded—from the Repub-
lican proposal.

Mr. KENNEDY. The Senator is cor-
rect. That is why this debate has been
rather empty until now. We heard
much stated by the principal sup-
porters of the other side’s bill about all
the benefits of the Republican bill. Now
we have found out that the benefits do
not apply to two-thirds of all those
with insurance coverage, and most of
those it may protect are not enrolled
in HMOs.

(Mr. GREGG assumed the Chair.)

Mr. BIDEN. Will the Senator yield?

Mr. KENNEDY. I yield.

Mr. BIDEN. In my State, the vast
majority of the people who have insur-
ance work for Dupont, General Motors,
Chrysler, the major pharmaceutical
firms such as Zeneca and Hercules. Do
you mean all those people—and they
all have employer-provided health
care—are excluded from coverage in
the Republican bill?

Mr. KENNEDY. Not knowing whether
those particular programs are self-
funded offhand, it would be difficult to
respond concerning particular compa-
nies.

However, only the larger companies
self-fund. They are the only companies
that have the resources to self-fund. It
is generally the major companies and
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corporations that have the adequate
resources to self-fund health coverage.

The people buying individual policies
are the farmer, and the small shop-
keeper. It is the men, women and chil-
dren on Main Street who are not pro-
tected under the Republican plan.

When we talk about State and local
government employees, we are talking
about policemen and firefighters put-
ting their lives on the line every day,
their spouses, their children, their par-
ents. They are the State and local gov-
ernment employees. About 75 percent
are covered by an HMO—they are get-
ting no protections under the Repub-
lican plan.

I am reminded by my staff that 89
percent of the people in Delaware who
have privately purchased health insur-
ance will not be covered under the Re-
publican plan.

Mr. BIDEN. Eighty-nine percent?

Mr. KENNEDY. 89 percent will not be
covered by the proposal. We have a
breakdown for each State. In Delaware,
it is 89 percent not covered by the Re-
publican proposal. The protections
they are talking about doing, or will
do, will not cover 89% of the people in
Delaware, with the exception of the
amendment of the Senator of Maine
that has just been adopted, which is
universal. That is another issue we will
come back to.

Mr. SARBANES. Will the Senator
yield?

Mr. KENNEDY. I yield.

Mr. SARBANES. As I understand the
Senator’s chart, there are 15 million
people buying individual policies.
Under the Republican proposal, they
will not be covered, is that correct?

Mr. KENNEDY. The Senator is cor-
rect.

Mr. SARBANES. There are another
23 million people, State and local gov-
ernment workers, as I understand it,
under the Republican bill, who will not
be covered, but they will not receive
any protections with respect to the
practices of the HMOs, is that correct?

Mr. KENNEDY. The Senator is cor-
rect.

Mr. SARBANES. Furthermore, there
are another 75 million people whose
employers provide coverage through an
insurance policy or an HMO, 75 million,
and those people will not be covered, is
that correct?

Mr. KENNEDY. The Senator is cor-
rect.

Mr. SARBANES. That is a total of
113 million people not covered.

As I understand it, the only people
covered in this Republican proposal are
48 million people covered through a
self-funded employer plan, which is less
than 30 percent of the total number of
people about whom we should be con-
cerned.

Mr. KENNEDY. The Senator is quite
correct.

That raises the question about sup-
porting that plan. It is a legitimate
question—whether we ought to be rep-
resenting to American families that we
are doing something to protect them
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when we are not, we are failing. By
failing to provide universal protection,
if the Republican proposal comes be-
fore the Senate and Members support
it, we are failing 70 percent of the
American people.

It is a fraud to represent that we are
providing them with protections when
we are not. This is why I think we are
putting the Senate to the test this
afternoon. We are testing the serious-
ness Members have for ensuring that
whatever is passed will apply to every-
one in this country who has insurance.

Mr. SCHUMER. Will the Senator
yield?

Mr. KENNEDY. I yield.

Mr. SCHUMER. Does the Senator
have information on what percentage
are covered in New York?

Mr. KENNEDY. The answer to that
is, yes, we do. Mr. President, 79 percent
of those who are insured in the State of
New York will not be covered. There
are 10,300,000 individuals who are cov-
ered with privately purchased insur-
ance, and the number of persons not
covered under the Republican bill is
8,101,000, practically 80 percent. Four
out of five of the citizens of New York
will not be covered under the Repub-
lican program unless this amendment
is accepted.

Mr. SCHUMER. And, further asking a
question, that means that four out of
five would not get emergency room
coverage; four out of five would not get
the right to specialists; four out of five
would not get the extended appeals, the
independent appeals; four out of five
would not have any right to sue.

So this amendment that the Senator
from Massachusetts is offering is prob-
ably, I would guess, the most impor-
tant amendment because every other
amendment is dependent on it. No mat-
ter how good an amendment you agree
to, if the amendment of the Senator
from Massachusetts is not agreed to, it
does not matter to most Americans be-
cause they simply will not be covered.
We would be voting for a bill that
would do one-fifth as much, at best, as
a proposal that would cover everybody.
Am I correct?

Mr. KENNEDY. The Senator is quite
correct. It is the difference between
substance and process. You can have
the greatest substance in the world,
but if you control the process, you can
limit it and restrict it in such a way to
preclude people from being protected.
That is exactly what is happening here.

Mr. SCHUMER. Right.

Mr. KENNEDY. Even the underlying
substance of the Republican proposal
we believe has fallen short in the areas
mentioned by the Senator from New
York. We are going to try, during the
latter part of the afternoon, tonight,
and tomorrow, to continue to address
those inadequacies, and hopefully we
will have some support.

Mr. SCHUMER. One final question.
This chart would indicate it all. It is 48
million/161 million. Under our proposal,
the Democratic proposal, 161 million
Americans are covered for emergency
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room, for specialists, for independent
review, for the right to sue. And, at
best, even if all the other amendments
are agreed to, under the Republican
proposal under 48 million would be cov-
ered?

Mr. KENNEDY. The Senator is quite
correct. On the other side of the
room—I am glad to see our two col-
leagues. We are missing some of our
other colleagues for this debate on a
matter of such great importance.

I rarely see, and I ask my other col-
leagues how many times have they
seen, legislation written that effec-
tively excludes 72 or 73 percent of all
Americans but meets American’s
needs? Yet we effectively exclude 72 or
73% of Americans who need these pro-
tections. This, I think, makes the pro-
posal fraudulent in its representation
to the American people.

Mr. SARBANES. Will the Senator
yield further?

Mr. KENNEDY. Yes.

Mr. SARBANES. I think the Senator
from New York has again emphasized
an extremely important point. People
watching this debate have to under-
stand, we have had these amendments
arguing about what practice should be
covered—what practice should be cov-
ered. So we have an important dif-
ference there. But the fact of the mat-
ter is, under the Republican proposal,
no matter what practice is covered, it
is only going to reach less than 30 per-
cent of the people.

For the remainder, the other 70 per-
cent, the 113 million, this debate for
them is completely irrelevant because
they are not going to be covered at all.
So all of this other argument about
whether you cover this procedure or
that procedure—which I think are ex-
tremely important arguments in and of
themselves, and important issues—but
unless we deal with this issue of cov-
erage, which is the sharpest contrast
between the two proposals, well over 70
percent of the people are simply going
to be left out altogether. Is that not
correct?

Mr. KENNEDY. The Senator is cor-
rect. But let me mention an additional
fact you will hear from the other side.
They will say: We want to cover these
48 million individuals, but the States
are covering all the others; therefore,
you have an empty argument, Demo-
crats have an empty argument.

Do you know the answer to that?
There is no State in this country that
provides all the protections provided in
the Democratic proposal—nmot one
State. There is no State in the country
that guarantees pediatric specialty
care for children who may have cancer
or other kinds of serious illness—not
one.

You can pick and choose and find out
that there are 18 States that have re-
quire some type of external appeal; al-
most all reject the kinds of appeal the
Republicans have, the self-serving ap-
peals where the HMO appoints the re-
viewer. They can fly-speck all after-
noon and say we have this here and
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this here, but there is not a State that
provides all the protections we provide.

I ask any of my colleagues who are
on their feet if they differ with the con-
cept that we ought to provide a basic
floor of protections for all Americans.
Then, if the States of New York, Cali-
fornia, Massachusetts, or Maryland
want to build on those protections, we
may do so. This is the model used in
the Dbipartisan legislation Senator
Kassebaum and I sponsored which
passed the Senate that allows employ-
ees to move from job to job while re-
taining health care coverage. We follow
that pattern very closely with this leg-
islation. We follow the same type of
model—a federal floor—in COBRA leg-
islation. We follow the same model for
mental health programs.

We have followed that model with bi-
partisan support on 10 different pro-
grams, and I will have them printed in
the RECORD this afternoon, and yet we
have the Republicans saying no to the
model on this legislation.

Why? The answer is, the insurance
companies will not let them. That is
the answer. There is no other answer.
We challenge our Republican friends.
They are not here. We challenge them.
How do you justify following the same
type of process and procedure we have
used in 10 different programs that have
bipartisan support and yet now saying
no, no, no, we are not going to do it on
this bill? Can they give me an answer?
Can they give us a clear answer on why
they will not do that?

I do not know. I think it is impor-
tant, however, in giving a complete an-
swer to the Senator, to at least know
what they are saying and how inac-
curate and implausible their expla-
nation is.

Mrs. BOXER. Will the Senator yield
for a question?

Mr. KENNEDY. I see my friend and
colleague from Massachusetts.

Mr. KERRY. Mr. President, I ask my
colleague from Massachusetts, who I
think has hit the nail on the head when
he talks about what the insurance
companies will allow or not allow, for
the average American listening to this,
the immediate question is—it seems in-
comprehensible—how can we not be
covered if that is the purpose of the
bill?

The Republicans are going to hide be-
hind a number of false arguments. I
wonder if my colleague would share
with us what the reality is of the cost,
because the Republicans are going to
hide behind the notion that somehow
what the Democrats want to do, which
is cover more Americans, is too costly,
and they will bring out the old Harry
and Louise chart again and try to con-
fuse Americans about what will hap-
pen.

Will my colleague share with us and
with the American people what the
real costs are of what the Democrats
are talking about doing?

Mr. KENNEDY. Mr. President, we
have put into the RECORD the letter
from the General Accounting Office
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that said it is 4.8 percent over 5 years.
That figure was used by the majority
leader, Senator TRENT LOTT, on ‘‘Meet
The Press.” He basically subscribed to
that cost over a period of 5 years.

If you take the average program, it
averages about $2,000 for an individual;
$1,000 for a child; about $5,000 for a rea-
sonably good family plan. Maybe it is
somewhat more costly in the Northeast
than it is in the South. If you look at
a b percent cost, it would be $250 over
b5 years; that is $50 a year. If you look
at the percentage paid for by the work-
er, it is typically about 20%. If you do
that for 12 months, do that over 1 year,
it is less than $2 a month, it is a Big
Mac.

I see a number of my colleagues. I
think all of them would agree, every
time we talk about family and medical
leave we get a study done by the Cham-
ber of Commerce. When we talk about
minimum wage, we get those studies
that are done by the restaurant asso-
ciation on the increase in the min-
imum wage. They talk about the esca-
lation of costs and how it is going to
put everybody out of business. The
studies about cost used in this debate
are studies that are bought and paid

for by the insurance companies—
bought and paid for by the insurance
companies.

We have heard from our Republican
friends for months and years, as the
President of the United States said
yesterday: We always rely on the CBO
figures. Now we have a CBO figure, and
they do not like it.

Their second point is that all those
people are going to lose their health in-
surance. The fact is that the individ-
uals and groups which have fought for
expansion of health insurance coverage
for years support our bill. Now we have
the insurance industry saying pass this
bill because it is going to mean the loss
of health insurance coverage. That is
poppycock. That is wrong.

The facts, again, is that the General
Accounting Office—and I have put in
the RECORD the particular provision—
has said there may very well be an ex-
pansion in total coverage because there
will be good benefits and good protec-
tions.

The line I like is the one that was
stated so well by our good friend from
Maryland earlier today at a press con-
ference: Around here it used to be when
you bought insurance, it was what you
were buying, what you could expect;
what you paid for is what you were
going to get. Now when you give your
money and buy insurance, it is what
the insurance company is prepared to
give you.

That is what has happened in the
United States of America. It is what
the insurance company is going to give
you. As a result, it fails to give ade-
quate coverage to those children and
women, the disabled and people who
have bought the insurance and deserve
appropriate coverage. That is what is
happening.

When they talk about costs, I wish
they at least had the decency to ad-
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dress who picks up the cost when peo-
ple fall through the cracks? It is char-
ity care in the States. It is taxpayers
who pick up the costs.

What about the cost of all that ad-
vertising we see every day? Mr. Presi-
dent, the profits of the top 10 HMOs
total $1.5 billion. There are tens of mil-
lions of dollars spent for CEO salaries.
Who is paying for all that? That is
going to result in higher premiums for
American workers, and that is what
they should be outraged about.

I will take a couple more questions,
and then I will be glad to yield the
floor. Can I finish with my colleague?

Mr. KERRY. One further question, if
I may. We have talked about some
other States. In the State the Senator
and I represent, Massachusetts, it is
my understanding that 77 percent of
the privately insured would not be pro-
tected under the Republican plan.

Mr. KENNEDY. That is my under-
standing as well, 3 out of 4.

Mr. KERRY. How can you describe
the rationale for the Republicans com-
ing to the floor and saying that, in
fact, they are offering Americans a Pa-
tients’ Bill of Rights?

Mr. KENNEDY. I find that has been
the question for a long time. We had
hoped to work in a bipartisan way as
we did to get coverage for 5 to 10 mil-
lion children with the Republicans on
our committee. We had hoped to work
in a bipartisan way as we did with Sen-
ator Kassebaum to allow health insur-
ance to become more portable. We are
hopeful of working some of the privacy
issues out in a bipartisan way. Yet
when it comes to the Patients’ Bill of
Rights, the wall came down. The insur-
ance companies said absolutely not,
not an inch.

I was listening to my colleagues say
this is a regrettable situation; I wish
we could get together. The insurance
companies will not let them get to-
gether with us. They will not let them.
This bill has been bought and paid for
by the insurance industry; no question
about it.

I yield to the Senator from North Da-
kota.

Mr. DORGAN. I appreciate the Sen-
ator yielding. I was standing here lis-
tening and thinking of Mark Twain. He
was asked to engage in a debate at one
point. He said: Fine, as long as I can be
on the opposing side.

They said: We haven’t told you what
the subject is.

He said: It doesn’t matter. Being on
the opposing side doesn’t require prepa-
ration.

There is no preparation here. We do
not have a Republican on the floor at
the moment. I am sorry, Senator JEF-
FORDS is here.

You can fill in the blank. It would
not matter if you talk about managed
care, minimum wage, clean air. You
can talk about Medicare, you can talk
about child labor laws, and there will
be the same folks coming to the floor
saying: It is not the Federal Govern-
ment’s responsibility; let the States do
it.
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The Senator from Massachusetts
made the point that most of the people
are left out of the Republican plan. If
people wonder if it is us against them,
here is a USA Today editorial. It says:
100 million Reasons GOP’s Health
Plan Fails.”

That is how many people the proposal will
leave unprotected. Judging from the health
insurance reform package announced this
week by Senate Republicans, at least the
title is correct. The proposal is called the
“Patients’ Bill of Rights,” and if you are
waiting for this perfunctory plan to protect
you, you’ll need to be patient indeed. Many
of the plan’s key protections are restricted
to the 51 million Americans who get their in-
surance through self-insured plans, subject
to Federal regulations, but another 100 mil-
lion or so whose health plans are subject to
state regulations are excluded.

The same editorial points out, as the
Senator from Massachusetts has, that
most of the States do not have these
protections.

These folks who come to the floor
and say the States already have the
protection—access to nonnetwork pro-
viders, 36 States do not have that. I
just do not understand. Instead of com-
ing to the floor and being honest and
saying: We have no interest in this bill,
all we want to do is obstruct, we have
no interest in passing anything similar
to that. Instead of doing that, they
come with all these fuzzy shells. You
wrap a package. It looks to be the same
package that is sitting across the desk,
but it has nothing in it. That is what is
happening. Amendment after amend-
ment is an empty shell, a package with
nothing in it.

USA Today says it right: <100 Million
Reasons GOP’s Health Plan Fails.”

Isn’t it the case, I ask Senator KEN-
NEDY, because of this every single
health organization in this country op-
poses the Republican plan and supports
the Democratic plan? Is that not the
case?

Mr. KENNEDY. The Senator is cor-
rect. Generally around here it is a pret-
ty good test to take a piece of legisla-
tion and ask who is supporting it and
who is going to benefit. That is not a
bad test for the American public: Who
is supporting the legislation—which
groups, which people—and who is going
to benefit.

What you find out is that our plan
has the support of every health profes-
sional and every patient group. They
are the ones supporting our bill.

Who is opposing it? The insurance in-
dustry. Who is supporting the opposi-
tion program? The insurance industry.

As this debate goes on and we get in-
volved in technicalities, people ought
to know at the bottom line of each and
every one of these issues who supports
our plan. On the OB/GYN issues, the
medical professionals support our pro-
posal in spite of the misrepresentations
put forth in this Chamber.

That is what is happening. The rea-
son for that, as the Senator under-
stands, is we have worked this out with
consumers and health professionals. We
tried to find out what is needed from
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the consumers—the people who have
suffered—and also the health profes-
sionals who have tried to protect the
consumers. We were out there listen-
ing.

I will take these last two and yield
the floor.

Mrs. BOXER. I have two quick ques-
tions. One involves the largest State in
the Union, and that is the State I rep-
resent. This is really key. We have 33
million people living in California. How
many of them, percentagewise, will not
be covered by this Republican plan?

Mr. KENNEDY. It just so happens I
have that information: 18 million pri-
vately insured persons, 18.6 million;
14,477,000, 77 percent of the people of
California will not be covered if our
amendment is not successful—77 per-
cent of the people in California.

Mrs. BOXER. I think it is very im-
portant that the people in my home
State understand that the Republican
plan does not do anything for very
many of them.

The second question I have deals
with children. As the Senator from
North Dakota pointed out, we do have
national laws. This is one Nation,
under God, indivisible, and we do have
national laws. I find it unbelievable
that colleagues on the other side—a
couple came over and said: States are
taking care of all these issues.

I want to talk about children. Every
Senator in this body I know cares
about kids. I know they care about
kids. They care about their own kids,
their grandkids, and the kids they rep-
resent. I ask my friend to elaborate on
this. If we can have child labor laws
which say you cannot hire a child, you
have to wait for a certain age, and
when you do, there are certain rules
that apply, should we have a national
law that protects every child in this
country so if that child comes down
with a cancer, they are not told by
their HMO: Go see a general surgeon;
you don’t need a pediatric surgeon?

I know my friend has had experience
with this. Can he talk just a moment
about why the Democratic plan is for
the children of this country and the
Republican plan is a sham?

Mr. KENNEDY. As the Senator
knows, the Kkinds of protections for
children are included, including the
preventive programs, specialty pro-
grams, the clinical trial programs, and
the specialty care programs. Our good
friend, Senator REED, is one of our real
experts on these issues. The range of
different protections and guarantees is
out there for children. That is why
every child’s health group supports our
program.

But let me mention something of in-
terest that is on point. The Senate has
just accepted the amendment of the
Senator from Maine on the issue of
mastectomies. In her amendment it
says:

[IIn order to provide for uniform treatment
of health care providers and patients among
the States, it is necessary to cover health
plans operating in 1 State as well as health
plans operating among [all] States.
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So perhaps we could find a distinc-
tion. I know the Senator believes
strongly that is the Kkind of coverage
we should have for women. But could
the Senator possibly explain to me how
we could justify supporting that par-
ticular provision and not say we need
similar protection for children? Are we
missing something on this? They will
say: We will do it for this.

Right above that it says:

[H]ealth care providers located in a State
serve patients who reside in the State and
[also] patients who reside 1in other
States. . . .

What they are acknowledging is, peo-
ple move from State to State, so they
are going to provide for them.

It talks about the amendment cov-
ering all health plans. What is the ra-
tionale? Can the Senator tell me?

Mrs. BOXER. The only rationale I
could find—I was here when my friend
asked Senator ABRAHAM the same ques-
tion—this Republican plan has been
pieced together. It makes no sense. It
is a political response, I believe, to the
Democratic proposal. They looked at
this issue, and they said: OK, when it
comes to mastectomies, we’ll make our
plan apply to everybody.

But, by the way, if you get ovarian
cancer, under the Republican plan you
do not get the benefits. If a man gets
prostate cancer, he doesn’t get the ben-
efits. If you are a little child and you
have a rare form of cancer, like one of
my constituents, Carley Christie—and
there were only a couple doctors who
knew how to handle it—you are out of
luck.

They say leave it to the States? Fine.
If the States want to do a good job, we
are happy. We are just setting a floor
in this bill, as the Senator from Massa-
chusetts points out.

So I can only respond by saying their
approach is pieced together. It is a po-
litical response to a real issue. They
are doing the least they can do to try
to say, with a straight face, they have
done something. The bottom line is,
their bill is hollow, and if my friend’s
amendment does not pass, it will make
virtually no difference to most of the
people in this country.

Mr. KENNEDY. I finally yield to the
Senator.

Mr. WELLSTONE. I was going to
hold up my own chart, but I would
rather ask the Senator from Massachu-
setts, could you just give me the fig-
ures?

Mr. KENNEDY. You have your Min-
nesota figures there.

Mr. WELLSTONE. I enjoyed when
you said: I just happen to have figures
here.

Mr. KENNEDY. As the Senator well
knows, the State of Minnesota has
3,400,000 privately insured persons and
1,986,000 not covered. So you are going
to have some 58 percent—58 percent
will not be covered.

Mr. WELLSTONE. The reason I
asked my colleague for those figures is,
that is over half the State’s popu-
lation.
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Minnesota does better than some
other States in terms of the number of
families that would be covered under
the Republican plan because we have
more people who are self-insured.

But let me just be clear about this.
The Senator from Massachusetts has
made it clear that our amendment pro-
vides basic protection for every family
in the country. We want some kind of
floor. Any State that wants to do bet-
ter, any State that wants to do better
by way of protecting children, more ac-
cess to specialty services, stronger con-
sumer protection, can do so. But this
amendment is an amendment to make
sure that every family in the United
States of America has some basic pro-
tection. Is that correct?

Mr. KENNEDY. The Senator is cor-
rect.

Mr. WELLSTONE. Let me just ask
the Senator from Massachusetts one
more question to finally put this de-
bate in sharp focus—if we are going to
have a debate. I do not know that we
will.

Do you believe there is some correla-
tion between the fact that the plan we
now have on the floor of the Senate,
the Daschle-Kennedy Democratic plan,
altogether covers an additional 113 mil-
lion people and the Republican plan
only covers 48 million people alto-
gether? The Republican plan provides
as little coverage as possible to people.
Is that why all the consumer organiza-
tions, all the provider organizations,
doctors and nurses, support our plan
and the insurance industry is the only
interested party that supports the Re-
publican plan? Do you believe there is
any correlation on this whole question
of how many people are covered?

Mr. KENNEDY. I think the Senator
is correct in his statement. It is basi-
cally because the industry is putting
its profits ahead of the protection of
the patients.

We had reaffirmation yesterday, in
an indirect way, with the publication
of an article in the medical journal
JAMA, that says the for-profit HMOs
provide a good deal less service for the
coverage of individuals than those
which are not-for-profit. It is, I think,
a kind of intuitive, self-evident factor
that this is taking place.

I would be glad to yield time.

Mr. WELLSTONE. I would like to
take 3 more minutes if I may.

Mr. KENNEDY. I am advised by my
friend and colleague, 2% minutes.

Mr. WELLSTONE. That is fine. That
is all we have left?

Mr. REID. We have 7 and a half min-
utes.

Mr. WELLSTONE. I will do it in 1
minute. Then I will pass it on to oth-
ers.

Let me just finish my line of ques-
tioning by saying here on the floor of
the Senate that one of the things I
have been most interested in as a Sen-
ator from Minnesota is reform and how
to revitalize democracy, how to make
sure that the Government belongs to
the people, how to make sure that the
Senate belongs to the people.
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I really do believe that this vote on
this amendment about whether or not
we are going to cover all the families
in our country and provide them with
some basic protection, so that they can
make sure they themselves and their
loved ones receive the care they need
and deserve, is a test case as to wheth-
er or not we have a system of democ-
racy for the many or democracy for the
few.

This vote ultimately is about more
than health care. This is a vote about
whether the Senate belongs to people
in Minnesota and people in Massachu-
setts and people in New York and peo-
ple in North Carolina or whether it be-
longs to the insurance industry. It is
that simple.

I hope every citizen will hold all of us
accountable for how we vote and whom
we represent and for whom we fight.

I yield the floor.

Several Senators
Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. On behalf of Senator KEN-
NEDY, I yield 2% minutes to Senator
DORGAN.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. REID. Could we change that to 2
minutes.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized
for 2 minutes.

Mr. DORGAN. Senator KENNEDY has
been talking about the issue of the
number of Americans who would be
covered under these two competing
proposals. The point I have made in the
past in quoting the USA Today edi-
torial is the same point that a number
of us have made: The fact is, our oppo-
nents’ plan does not cover most of the
American people. They say: Well, the
States provide protection for those
their bill leaves out. But the facts do
not bear that out.

My preference would be that if they
do not want to legislate in the area of
health care, just say that. Do not make
a pretense of coming over here and say-
ing, we support all these issues, we sup-
port each and every one of them but
then vote against the kinds of reforms
that will really accomplish them.

My understanding is that the amend-
ment we just agreed to by Senator
SNOWE on the issue of breast cancer
covers everyone in the country. Why
cover all Americans on just that issue?
Apparently you are willing to provide
some protection for everyone on only
that one issue but you are unwilling to
cover everyone when it comes to all of
the other issues. I do not understand
that.

I wish I had the time to again show
you the pictures of real victims of our
current system to illustrate that this
debate is not about theory; it is about
real people. Unfortunately, I do not
have the time. But this debate is about
what kind of treatment patients will
get in a health care system that in
some cases—not in all, but in some

addressed the
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cases—has put profits ahead of pa-
tients’ medical needs.

Some in this Chamber say these sto-
ries don’t matter. We stand with insur-
ance companies. We stand with profits,
and we don’t believe patients need pro-
tection.

Others of us believe very strongly
that it is time to provide the kinds of
protections on a uniform basis that pa-
tients ought to expect when they pur-
chase insurance or when they receive
insurance through their employer.

Again, to those who have spent this
week fuzzing up this debate, if you
don’t like the Federal Government leg-
islating in this area, just say that.
Don’t bring a bunch of empty vessels to
the floor of the Senate and then pre-
tend they do something because you
know better.

The PRESIDING OFFICER. The Sen-
ator’s 2 minutes has expired.

PRIVILEGE OF THE FLOOR

Mr. REID. Mr. President, I ask unan-
imous consent that Joshua Segall, an
intern in the office of Senator PAUL
WELLSTONE, be granted the privilege of
the floor today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. How much time does the
minority have?

The PRESIDING OFFICER. The Sen-
ator has 6 minutes.

Mr. REID. Mr. President, I yield 2
minutes to the Senator from New York
and, following that, 2 minutes to the
Senator from Massachusetts.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. I thank the Senator
from Nevada.

There are two crucial numbers to
look at as we debate this entire bill: 48
and 161—48 million Americans covered
by the Republican plan, 161 million
Americans covered by the Democratic
plan. We are saying 70 percent of all
Americans will get no protection.

Do we say 70 percent of all Americans
are not covered by minimum wage? Do
we say 70 percent of all Americans are
not covered by Social Security? Do we
say 70 percent of all Americans do not
get child labor laws applied to them, do
not get the Clean Air and Clean Water
Acts applied to them? I have never
heard anything such as this in my
life—take a proposal needed by all peo-
ple and arbitrarily say 30 percent of
Americans will be covered and 70 per-
cent of Americans will not.

This vote on the amendment of the
Senator from Massachusetts will be the
most crucial vote in the entire debate,
because it will determine, do we really
wish to cover all Americans.

Should only 30 percent of Americans
get the right to emergency room care?
Should only 30 percent of Americans
get the right to see a specialist? Should
only 30 percent of women get to treat
an OB/GYN as their primary care spe-
cialist? Who would agree with that?

Anyone who votes against the
amendment of the Senator from Massa-
chusetts, anyone who votes for the Re-
publican plan is arbitrarily, unfairly,
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and inhumanely cutting off 70 percent
of all Americans.

The cost: $2 a month. The cost argu-
ment is bogus.

The real issue is, who will be covered
and who will not be. Under this plan,
we cover 161 million; they cover 48 mil-
lion.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. SCHUMER. Nothing more must
be said.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KERRY. Mr. President, this is,
indeed, the most important vote with
respect to this issue. I congratulate my
colleague from Massachusetts for his
extraordinary leadership in putting
this issue before the American people.

It is extraordinary to me; in the
years I have been in the Senate, I think
this is perhaps the single most con-
tradictory, craven moment, in some re-
gards, before the Senate. To come to
the Senate and suggest you are going
to have a Patients’ Bill of Rights that
in State after State after State leaves
out 77, 80 percent, 89 percent of the
American people is a contradiction on
its face that denies any kind of reason-
ableness. I think most people in Amer-
ica will understand that our colleagues
on the other side of the aisle have
spent more time and energy protecting
the right to bear arms than the right
for citizens to get decent medical care.

What will happen in this legislation
if the Republican charade passes—and
they have the votes—is, once again, the
American people will be left behind and
business—and business only, the bot-
tom line—will be the victor.

They are going to suggest there are
costs, there is administrative overhead.
We are going to go through the whole
“Harry and Louise” thing again. Lit-
erally millions of dollars are being
spent to scare Americans and confuse
them.

When it is convenient for the Repub-
licans, they love the Congressional
Budget Office. The Congressional Budg-
et Office provides the best figures, the
most neutral and independent assess-
ment of expenditures. But here, the
Congressional Budget Office comes out
and says the real costs of this are only
3 to 13 cents per month per beneficiary.
There isn’t an American I know who
wouldn’t pay 3 to 13 cents to have the
decent kind of coverage and the protec-
tions they need in order to guarantee
that coverage in a health care system
that has run amok.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Who yields
time?

Mr. KENNEDY. Mr. President, how
much time remains for each side?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 2 min-
utes, and the Senator from Tennessee
has 15.

Mr. KENNEDY. I yield 2 minutes to
the Senator from Illinois.

Mr. DURBIN. Mr. President, this
amendment really gets to the heart of
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the debate: how many Americans will
we leave behind when it comes to re-
forming our health insurance protec-
tion.

Senator KENNEDY and  Senator
DASCHLE offer an amendment which
will reform health insurance plans
across the country. The Republican
side of the aisle would leave behind 113
million Americans. They argue that
these families should not be protected
by a national standard. Just by acci-
dent of birth or residence, some people
would be disqualified.

Who are we talking about? We are
talking about people such as the self-
employed, small businesspeople, and
farmers, those who have a tough
enough time securing health insurance.
They pay higher premiums for it, and
they are not in a good position to real-
ly bargain when it comes to buying
their health insurance.

This amendment gets to the heart of
which party and which approach really
care for American families and the
challenges they face. I support Senator
KENNEDY and Senator DASCHLE in this
effort.

I just left the chatroom right off the
floor of the Senate, where people have
been, through the Internet and by tele-
phone, calling in from across the
United States. I think many people on
the Republican side of the aisle have
not really taken into consideration
how important this issue is to Ameri-
cans. They can vote with the insurance
industry, and a Republican majority
can defeat us on these amendments,
but eventually they will have to go
face the same families who I have spo-
ken to and who write to my office—
families who worry on a daily basis
about whether their doctors are mak-
ing medical decisions or the decisions
are being made by insurance company
professionals.

This amendment, which is about pro-
tecting all insured Americans, is one I
am proud to support. The idea of pick-
ing and choosing the winners and los-
ers across America is inconsistent with
the policy that we should have coming
out of this Chamber.

I hope a handful of Republican Sen-
ators will come forward and join the
minority on the Democratic side and
enact a bipartisan approach that is
sensible.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Who yields
time?

Mr. FRIST. Mr. President, I yield
myself 2 minutes, followed by Senator
GRAMM for 10.

The issue we are talking about is an
amendment which came on the floor
about 50 minutes ago. We are currently
looking very carefully at that amend-
ment. It is the first time we have seen
the amendment. It comes down to a
critically important issue, and that is
one of scope.

We have a Patients’ Bill of Rights.
We have spent much of yesterday and
the day before and this morning on
what those rights should be. Are they
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consumer protections? Are they Dpa-
tient protections, gag clauses, access
to specialists, access to emergency
rooms, poststabilization in emergency
rooms, continuity of care? We have
talked about the issues of the internal
and external appeals process. All are
very important.

Now we turn to this underlying dis-
cussion of scope. We have heard again
and again that our bill excludes a large
number of people. No. 1, the whole in-
formation section of our bill applies to
all 124 million people, the information
to understand what is in that insurance
policy, in that contract.

On the whole issue of genetic dis-
crimination, something the other side
has not even mentioned, again we
apply it to all 124 million people. Why?
Because it has not been adequately ad-
dressed in the United States of Amer-
ica today because projects such as the
human genome project are just coming
on line. Yet in advance we want to
make sure that an insurance company
does not use a predictive test in some
way to either exclude somebody or
raise policies.

No. 3, the internal and external ap-
peals process, the whole accountability
process, grievance procedures, inside,
outside, applies to all 124 million peo-
ple.

The issue which has been discussed
over the last 40 to 45 minutes is that of
the 48 million people who are uncov-
ered today by State plans, cannot be
regulated by State plans. It is to those
48 million people that we address the
patient protections of gag clauses, ac-
cess to emergency rooms, continuity of
care, poststabilization in the emer-
gency room. That is the focus. In our
bill, internal and external appeals cov-
ers everybody; discrimination, every-
body; information, everybody; recover
the uncovered, regulate the unregu-
lated.

I yield 10 minutes to the Senator
from Texas.

Mr. KERRY. Mr. President, will the
Senator from Texas yield before start-
ing?

Mr. GRAMM. Mr. President, we have
now listened to the minority use up
their time. I think it is time for us to
speak. So with all due respect, I didn’t
ask for them to yield on their time. I
don’t yield on my time.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. GRAMM. Mr. President, we have
heard, for the last hour, in almost tear-
ful terms, our colleagues talk about
how in the amendment they now have
before us ‘“‘we are down to the heart of
what separates the two parties.”

Well, I don’t know whether it is the
heart, or the lungs, or the liver, but we
are sure down to what separates the
two parties. Our colleague from Massa-
chusetts has a sign that talks about
how we are not protecting Tennessee.
That is interesting because Tennessee
protected itself by electing one of the
Nation’s premier physicians to rep-
resent them in the Senate and to be-
come the Nation’s foremost spokesman
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on health care. Yet Senator KENNEDY
believes he is somehow here to protect
the people of Tennessee. I don’t think
they elected Senator KENNEDY. I think
they elected Senator FRIST. I think
they elected him because he does rep-
resent their views.

What is in this amendment that is
supposed to be the heart of what de-
fines the two parties? Well, it is very
interesting. It is about two things. No.
1, they want to raise taxes about $5 bil-
lion. That does define the difference be-
tween the two parties. Whether it is
the heart of the difference, or some
other body part, I don’t know. But the
first thing that is different—and they
are speaking in such passionate, tear-
ful tones about it—is they want to
raise taxes by $5 billion on this amend-
ment.

So to take them at their word, if you
want to know the difference between
the two parties, the difference between
the two parties is that they, by their
own words and deeds and amendments,
are the party that wants to raise taxes
in the Senate. The tax burden is at the
highest level in American history, but
it is not high enough to suit them.
They want $56 billion, and they want to
take it $50 per household in America,
and they want it in this amendment.
That is the first thing they say defines
the heart of the difference between the
two parties.

The second thing they say defines the
heart of the difference—and I agree
with them—is that when they read the
Constitution, they quit reading too
soon because what the Constitution
says in the tenth amendment is that
those powers not specifically delegated
to the Federal Government are re-
served for the States and for the peo-
ple.

Why is that relevant? Why it is rel-
evant is, despite all the efforts to con-
fuse people, under existing law, the
States regulate insurance. There is a
Federal statute that carves out be-
tween 40 and 50 million insurance poli-
cies where the companies actually un-
derwrite the policies—a law called
ERISA—where the Federal Govern-
ment in these circumstances estab-
lished its primacy and its jurisdiction
so that the State legislature of Ten-
nessee, and the State legislature of
Texas, and the State legislature of all
the States in the Union are prohibited
from legislating in these ERISA plans
where the company assumes liability
for the insurance.

What we have done in our bill is,
where the States can’t reach, we have
passed a bill that guarantees patients’
rights, including the one right the
Democrats preclude. The Democrats
will let a patient look in the phone
books’ Blue Pages and call the Govern-
ment if they are unhappy with an
HMO, and they will let them look
under ‘‘attorneys’ in the Yellow Pages
and hire an attorney if they are un-
happy with an HMO; but the Democrats
don’t give them the freedom to fire the
HMO. We give them that freedom.
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Now, we have written a bill that is
aimed at dealing with the part of this
problem that comes under the Federal
Government. Our Democrat colleagues
are very unhappy because they want a
national health plan. They believe Sen-
ator KENNEDY and President Clinton
know everything there is to know
about health care, that Dr. FRIST
knows nothing about health care, and
they would like to write health care
policy for Texas.

Now, they want to do it without the
inconvenience of having to move to
Texas, pay taxes in Texas, and run for
office in Texas. They want to assume
that if you are elected to the Senate
from Massachusetts, that allows you to
tell people in Tennessee how insurance
ought to be regulated, and that allows
you to tell people in Texas how things
ought to be. Now, Texas has already
passed a comprehensive patients’ bill
of rights, but that doesn’t stop those
elected to the Senate from some other
State from the right to come in and
say to Texas: You don’t know what you
are doing, you don’t know anything
about health care, and you don’t care
about the people of Texas.

Having been elected in Massachu-
setts, they care about people from
Texas; but they believe the people in
the senate and the house of the Texas
Legislature are somehow deficient in
caring to suit them. So the second
thing they differ on is that while
States throughout the Union have
tried to tailor their programs to meet
their individual needs, the Democrats
would have us say: Take everything
Texas has done, everything Maine has
done, everything the 43 States have en-
acted, and the other States that are
about to act, and throw it in the trash
can because all wisdom emanates from
Washington.

So this ‘‘heart’ of the difference be-
tween the two parties that we have
been listening to for an hour really
boils down to two differences. They
want to raise taxes by another $50 per
family on the amendment they just of-
fered and they want to say to States:
We are going to take away from you a
right that has been historically guar-
anteed under Federal law and under
the tenth amendment to the Constitu-
tion, which allows States, in the area
of insurance where they regulate, to
state their own policy, to decide what
kind of policies they want operating
within their own State borders.

Our colleagues have decided taxes are
too low and that we don’t have enough
Federal regulation. So what they
would do is attempt to substitute Fed-
eral mandates for what our Texas Leg-
islature has decided, which would be
dictated and enforced by Federal bu-
reaucrats.

With all due respect, who is doing a
poorer job than HCFA in regulating
health care in America? Who is doing a
poorer job than we are doing at the
Federal level?

Our approach is an approach which
says Wwhere we have responsibility,
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where only we can deal with a problem,
we have put together a comprehensive
program that makes sense. Granted, we
didn’t do a public opinion poll; we
didn’t get together focus groups and
try to say if you ran a 30-second TV ad
on this subject, would people tend to
agree with it? We have Dr. FRIST. We
have SUSAN COLLINS. We have JIM JEF-
FORDS. We sat down for over a year
with people who knew something about
the problem and we wrote a bill we be-
lieve people will be glad we wrote 10
years from now. But the reality is that
there are two differences Democrats
want to highlight today. There are two
things they claim represent the heart
of what separates the two parties.

They believe taxes ought to be high-
er. So they raise taxes by $56 billion
with this amendment.

Second, they don’t believe that
Maine ought to set its health policy.
These people in Maine don’t under-
stand health, and they don’t care about
people in Maine. Only people in Massa-
chusetts care about people in Maine.
Only people in Massachusetts care
about people in Texas. And we don’t
understand it.

They are right. We don’t understand
it. We don’t accept it. We reject it.

If the best they can do in telling us
what is right with them and what is
wrong with us is that they want higher
taxes and they want to tell every State
in the Union how to run health care,
they are going to be in the minority a
very long time.

I reserve the remainder of my time.

Mr. KERRY. Mr. President, will the
Senator yield for a dialog?

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, I
yield 10 minutes to the Senator from
Wyoming.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. KERRY. Mr. President, I believe
I asked a question.

Mr. GRAMM. The Senator has no
time.

Mr. ENZI. Mr. President, I ask unani-
mous consent that I not be interrupted.

The PRESIDING OFFICER. The reg-
ular order is that the time shall be con-
trolled by the managers, and time has
been yielded to the Senator from Wyo-
ming.

Mr. KERRY. Parliamentary inquiry,
Mr. President.

Mr. GRAMM. Could we have regular
order, Mr. President?

The PRESIDING OFFICER. The Sen-
ator is unable to propound a par-
liamentary inquiry. Time has been
yielded to the Senator from Wyoming.

PRIVILEGE OF THE FLOOR

Mr. ENZI. Mr. President, I ask unani-
mous consent that Patrick Thompson,
my HELP subcommittee staff person,
and Mark Battalini, my legislative fel-
low, be granted floor privileges during
debate on S. 1344, the Patients’ Bill of
Rights.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. ENZI. Mr. President. I rise in op-
posite to this amendment. Among the
handful of principles that are funda-
mental to any true protection for
health care consumers, probably the
most important is allowing states to
continue in their role as the primary
regulator of health insurance.

This is a principle which has been
recognized—and respected—for more
than 50 year. In 1945, Congress passed
the McCarran-Ferguson Act, a clear ac-
knowledgement by the federal govern-
ment that states are indeed the most
appropriate regulators of health insur-
ance. It was acknowledged that states
are better able to understand their con-
sumers’ needs and concerns. It was de-
termined that states are more respon-
sive, more effective enforces of con-
sumer protections. And, as if we need
to re-learn this lesson yet again, it is
usually for the best when we let each
state respond to the needs of its own
consumers. State legislatures are
watching, wondering how far we are
going to dip into their authority.

As recently as this year, this matter
of fact was re-affirmed by the General
Accounting Office. GAO testified before
the Health, Education, Labor, and Pen-
sions Committee, saying, ‘‘In brief, we
found that many states have responded
to managed care consumers’ concerns
about access to health care and infor-
mation disclosure. However, they often
differ in their specific approaches, in
scope and in form.”’

Wyoming has its own unique set of
health care needs and concerns. But,
despite our elevation, we don’t need
the mandate regarding skin cancer
that Florida has on the hooks. My fa-
vorite illustration of just how crazy a
nationalized system of health care
mandates would be comes from my own
time in the Wyoming Legislature. It’s
about a mandate that I voted for and
still support today. You see, unlike in
Massachusetts or California, for exam-
ple, in Wyoming we have few health
care providers; and their numbers vir-
tually dry up as you head out of town.
So, we passed an any willing provider
law that requires health plans to con-
tract with any provider in Wyoming
who’s willing to do so. While that idea
may sound strange to my ears in any
other context, it was the right thing to
do for Wyoming. But I know it’s not
the right thing to do for Massachusetts
or California, so I wouldn’t dream of
asking time to shoulder that kind of
mandate for our sake when we can sim-
ply, responsibly, apply it within our
borders.

An extra, unnecessary layer of man-
dates, whether they be for certain
kinds of coverage or for a protection
that not everybody needs or wants, are

so-called ‘‘protections’” we simply
shouldn’t force people to pay for. If we
were all paying for skin cancer

screenings that only a few of us need or
want, or if we were all paying for any
willing provider mandates that only
some of us need to assure access, then
we’d all be one of two things—either
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over-charged, not-so-savvy consumers,
or we’d be uninsured.

As consumers, we should be down-
right angry at how some of our elected
officials are responding to our concerns
about the quality of our health care
and the alarming problem of the unin-
sured in this country. It is being sug-
gested that all of our local needs will
be magically met by stomping on the
good work of the states through the
imposition of an expanded, unenforce-
able federal bureaucracy—kind of a
one-size-fits-all plan. It was com-
plicated before.

This is an overlay of how the plan
will work under the Democratic plan.
It is considerably more complex and
considerably tougher to deal with. It is
being suggested that our local needs
would be magically met by stomping
on the good ground of the States that
have kept it simple and have the bu-
reaucracy already in place.

It is being suggested the American
consumers would prefer to dial a 1-800
number to nowhere versus calling their
State insurance commissioner, real
people who can be talked to each time
you call. You don’t have to repeat the
same ground to bring them up to speed
on where the problem is, and chances
are because they know you they will
get it solved right away. They are the
people you meet in the grocery store
after church on Sundays.

As for the uninsured population in
this country, carelessly slapping down
a massive new bureaucracy on our
states does nothing more than squelch
their efforts to create innovative and
flexible ways to get more people in-
sured. We should be doing everything
we can to encourage and support these
efforts by states. We certainly
shouldn’t be throwing up roadblocks.

And how about enforcement of the
minority’s proposal?

One of the findings of the amendment
reads as follows, ‘It would be inappro-
priate to set federal health insurance
standards that not only duplicate the
responsibility of the 50 State insurance
departments but that also would have
to be enforced by the Health Care Fi-
nancing Administration (HCFA) if a
State fails to enact the standard.”

That is a name you hear thrown
around a lot because HCFA has some
problems. HCFA is as much as 10 years
late in sending out some notices which
they need to send. They are already
overburdened. If you don’t believe me,
talk to the people who are working
with home health care, another area of
health that is very important. They
will tell you how HCFA is able to solve
their problem. They are going out of
business because of HCFA.

In other words, not only is it being
suggested that we trample the tradi-
tional, overwhelmingly appropriate au-
thority of the states with a three-fold
expansion of the federal reach into our
nation’s health care, they want HCFA
to be in charge. HCFA, the agency that
leaves patients screaming, has doctors
quitting Medicare, and, lest we not for-
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get, is the agency in charge as the
Medicare Program plunges towards
bankruptey.

And you want to give them all of this
now, too?

I could go on at length about the
very real dangers of empowering HCFA
to swoop into the private market with
its embarrassing record of patient pro-
tection and enforcement of quality
standards. For example, it took ten
years for HCFA to implement a 1987
law establishing new nursing home
standards intended to improve the
quality of care for some of our most
vulnerable patients. According to the
General Accounting Office, HCFA
missed 25 percent of its implementa-
tion deadlines for the consumer and
quality improvements to the Medicare
Program which were required under
the Balanced Budget Act of 1997.

Even more alarming is that HCFA is
still using health and safety standards
for the treatment of end-stage kidney
disease that are 23 years old. Equally
astonishing is that HCFA has yet to
update its 1985 fire safety standards for
hospitals. HCFA is a federal bureauc-
racy at its worst, making it the last
place to which we want our consumer
protection responsibilities to revert—
let alone complicating it such as this.

To me, the message is pretty clear.
Expanding the role of the Federal Gov-
ernment well beyond its lawful author-
ity would be a big mistake.

The scope of Federal authority under
the Employment Retirement Income
Security Act, ERISA, with regard to
the regulation of health care, is well
understood. Duplicating, complicating,
and ultimately unraveling 50 years of
State experience and subsequent action
makes no sense. For those of my col-
leagues who think no one is bothered
by that, I and 117 million Americans
currently protected by State health in-
surance beg to differ.

Our Federal responsibility lies with
those 48 million consumers who fall
outside the jurisdiction of the State
regulation. That is our scope. That is
our charge. That is what the States are
politely reminding Members of now. If
we go through with this, they may re-
mind us less politely.

In March of this year, the National
Association of Insurance Commis-
sioners implored Members to not make
a mess of what they have done for
health care consumers, saying:

The states have already adopted statutory
and regulatory protections for consumers in
fully insured plans and have tailored these
protections to fit the needs of their states’
consumers and health care marketplaces. In
addition, many states are supplementing
their existing protections during the current
legislative session based upon particular cir-
cumstances within their own states. We do
not want states to be preempted by Congres-
sional or administrative actions.

I am stunned that their pleas is so
easy for some to ignore.

I yield the floor.

Mr. JEFFORDS. I yield 10 minutes to
the Senator from Maine.
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The PRESIDING OFFICER. The Sen-
ator from Maine is recognized for 10
minutes.

Ms. COLLINS. Mr. President, I start
by commending the Senator from Wyo-
ming for his excellent statement. He
has provided Members with a very
clear explanation of the issue that is
before the Senate.

I am disappointed to hear my friends
and colleagues from the Democratic
side of the aisle once again completely
disregard and, indeed, belittle the tre-
mendous efforts that the 50 States have
made to protect health care consumers.
It is disappointing to once again hear
Senator KENNEDY completely ignore
the good work of the States in this
area.

The health committee bill builds
upon the good work that the States
have undertaken to protect health care
consumers. Our legislation provides the
key protections that consumers want,
without causing costs to soar so high
that we add to the growing number of
uninsured Americans. We would apply
the protections responsibly where they
are needed.

Current Federal law prohibits States
from acting to regulate and to provide
consumer protections in self-funded
plans. They are covered by Federal law,
by ERISA, which specifically prohibits
the States from acting in this area.

The States have had the primary re-
sponsibility for regulation of health in-
surance since the 1940s, more than 50
years. I served for 5 years in State gov-
ernment as commissioner of a depart-
ment that included the Bureau of In-
surance. I know how hard the civil
servants at the Bureau of Insurance
worked to protect Maine consumers. I
know Maine health care consumers
who are having problems with their in-
surance companies’ coverage or have a
dispute would rather call the Bureau of
Insurance in Gardiner, ME, than have
to go through the maze of the ERISA
office in Boston. That is what this de-
bate is about.

The fact is, the States have done a
good job of responding to the needs and
concerns of their citizens. In fact,
every single State has debated and en-
acted legislation to protect health care
consumers. That has been totally ig-
nored by our friends on the other side
of the aisle.

This chart shows the enormous num-
ber of State laws regulating health in-
surance. There are more than 1,400
State health insurance mandates—
more than 1,400. Every single State has
enacted legislation to protect health
care consumers by mandating either
specific coverages or specific proce-
dures. It is not as if the States have ig-
nored this responsibility. In fact, they
have acted far ahead of Washington.
They have acted without any prod from
Washington. They have acted respon-
sibly and swiftly—indeed, much more
quickly than we have—to protect their
consumers.

The next chart shows State laws pro-
tecting parties are extremely common.
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This chart demonstrates 47 States have
passed laws prohibiting gag clauses
that restrict communications between
patients and their doctors. This is
something I think every single Member
of the Senate can agree on: Gag clauses
should be prohibited. Mr. President, 47
States have acted to do just that; 50
States have consumer grievance proce-
dure laws; 28 have external appeals; 36
have direct access to OB/GYN; 40
States have provisions dealing with ac-
cess to emergency rooms.

The States have acted. They have
acted in a way to tailor their laws to
the problems within their particular
State. These problems vary from State
to State. We have rural States such as
those represented by my friend from
Wyoming which do not have a high
penetration of managed care. There-
fore, imposing all these burdensome
new regulations is not necessary. In
other States where managed care rep-
resents a high degree or a high con-
centration of the coverage provided,
there may be a need for many more
State laws.

The point is that the States have
acted. They have acted without any
mandate or prod from Washington, and
they have acted in a way so as to tailor
their laws to their marketplace. One
size does not fit all. We do not know
what is best for every State-regulated
plan. What may be appropriate in one
State may not be necessary in another.

A State that has been mentioned
today, Florida, provides for a direct ac-
cess to a dermatologist. That is be-
cause Florida has a very high rate of
skin cancer. That mandate makes a
great deal of sense in the State of Flor-
ida. It does not make much sense in
many northern States where other
problems occur and need to be ad-
dressed.

That is why the National Association
of Insurance Commissioners, which is a
bipartisan group, supports the ap-
proach that we have taken in our
health committee bill. In a March let-
ter to the chairman of the health com-
mittee, the NAIC pointed out:

The states have already adopted statutory
and regulatory protections for consumers in
fully insured plans and have tailored these
protections to fit the needs of their states’
consumers and health care marketplaces. In
addition, many states are supplementing
their existing protections during the current
legislative session based upon particular cir-
cumstances within their own states. We do
not want states to be preempted by Congres-
sional actions.

The letter continues:

It is our belief that states should and will
continue the efforts to develop creative,
flexible, market-sensitive protections for
health consumers in fully insured plans, and
Congress should focus attention on those
consumers who have no protections in self-
funded ERISA plans.

That is precisely the approach taken
in our Republican bill. We recognize
the States cannot protect those health
care consumers who are covered in self-
funded ERISA plans. That is why we
need to act on the Federal level. That
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is why we need to pass health care pro-
tections to reach those consumers
whom the States cannot protect.

We received a letter today from the
Republican Governors’ Association. I
ask unanimous consent to have that
letter printed in the RECORD following
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit 1.)

Ms. COLLINS. Let me quote from the
letter because I think it captures the
issue before the Senate.

As Congress begins debate on managed
care reform legislation, we would like to em-
phasize our confidence in states’ achieve-
ments in managed care and ask that any leg-
islation you consider preserve state author-
ity and innovation. We applaud the Repub-
lican Leadership’s efforts to complement the
states’ reforms by expanding managed care
protections to self-insured plans without pre-
empting state authority.

Historically, regulating private insurance
has been the responsibility of the states.
Many, if not all of the ideas under consider-
ation now in Congress, have been considered
by states. Because the saturation of man-
aged care is different throughout the nation,
each state has its own unique issues relative
to its market place. We have concerns about
the unintended consequences of imposing
one-size-fits-all standards on states which
could result in increasing the number of un-
insured and increasing health care costs.

As Governors, we have taken the reports of
abuses in managed care seriously and have
addressed specific areas of importance to our
citizens.

That is exactly the issue before us.
We do need to act to protect those con-
sumers who are beyond the reach of
State regulation. We do not and should
not act to preempt the good work done
by our States.

Another issue that is before us,
raised by the Kennedy one-size-fits-all
approach, is what if a State has made
an affirmative decision not to act in
one of the areas which Senator KEN-
NEDY would impose upon that market-
place? What if the legislature, perhaps
even a legislature controlled by the
Senator’s own party, has reached the
decision that a particular mandate is
not appropriate for that State and
would increase health care costs?

The PRESIDING OFFICER. The time
of the Senator has expired.

Ms. COLLINS. Mr. President, I yield
the floor. I know there are others wait-
ing to speak. I reserve the remainder of
my time.

EXHIBIT 1
REPUBLICAN GOVERNORS ASSOCIATION,
Washington, DC, July 14, 1999.
Hon. DON NICKLES,
Assistant Magjority Leader, U.S. Senate,
U.S. Capitol, Washington, DC.

DEAR SENATOR NICKLES: As Congress be-
gins debate on managed care reform legisla-
tion, we would like to emphasize our con-
fidence in states’ achievements in managed
care and ask that any legislation you con-
sider preserve state authority and innova-
tion. We applaud the Republican Leader-
ship’s efforts to complement the states’ re-
forms by expanding managed care protec-
tions to self-insured plans without pre-
empting state authority.

Historically, regulating private insurance
has been the responsibility of the states.
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Many, if not all of the ideas under consider-
ation now in Congress, have been considered
by states. Because the saturation of man-
aged care is different throughout the nation,
each state has its own unique issues relative
to its market place. We have concerns about
the unintended consequences of imposing
one-size-fits-all standards on states which
could result in increasing the number of un-
insured and increasing health care costs.

As Governors, we have taken the reports of
abuses in managed care seriously and have
addressed specific areas of importance to our
citizens. As you know, some analysts esti-
mate that private health insurance pre-
miums could grow from the current 6 percent
to double-digit increases later this year. This
does not include the costs of any new federal
mandates. Health resources are limited.

We hope the Congress’ well-intended ef-
forts take into account the states’ successful
and historical role in regulating health in-
surance.

Sincerely,
FRANK KEATING,
Governor of Oklahoma,
Chairman.
ED SCHAFER,
Governor of North Dakota,
Vice Chairman.
DON SUNDQUIST,
Governor of Tennessee,
Chairman RGA Health Care Issue Team.

Mr. JEFFORDS. Mr. President, I rise
to alert those who followed the minori-
ty’s debate earlier. It was not only con-
fusing but most inaccurate as to scope.
The Democrats claim: ‘““The Republican
plan would only apply to 48 million
Americans.”

This is accurate for one aspect, but it
ignores many extremely important
provisions. Further, charges regarding
actions by the insurance industry were
not only inaccurate but totally base-
less.

Let me set forth what the scope of
the protections actually is.

The Republican plan contains nine
major patient protection provisions.
One of the nine major components has
six new access standards to ERISA for
the 48 million in self-insured plans that
State consumer protection standards
cannot reach.

These include: the prudent layman’s
standard for emergency care; a manda-
tory point of service option; direct ac-
cess to OB/GYNs; direct access to pedi-
atricians; a continuity of care provi-
sion; and a prohibition of gag rules.

The majority of Americans already
enjoy these protections, since most of
the states have already adopted these
standards through their regulation of
health insurance companies.

The other major components of the
Patients’ Bill of Rights provide signifi-
cant new protections for millions of
Americans. Of these, some provisions
are not even included in the Demo-
cratic bill. The provisions include:

1. A new health plan comparative in-
formation requirement to benefit all
124 million Americans covered by group
health plans under ERISA;

2. Grievance procedures and internal
and external appeal rights for all 124
million Americans covered by group
health plans under ERISA;

3. Providing all 140 million Ameri-
cans covered by group and individual
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health plans with new rights that will
prevent discrimination based on pre-
dictive genetic information; and

4. Benefit all 270 million Americans
by providing a stronger emphasis on
quality improvement in our health
care system with a refocused role for
AHCPR.

The GOP plan creates new enforce-
able federal health care standards to
cover those 48 million of the 124 million
Americans covered by ERISA plans
that the states, through their regula-
tion of private health insurance compa-
nies, under the McCarran-Ferguson Act
of 1945, cannot protect. We feel that it
would be inappropriate to set federal
health insurance standards that not
only duplicate the responsibility of the
50 state insurance departments—but,
that we know from a new GAO report
won’t be enforced.

The Democrats, by contrast, would
set health insurance standards that du-
plicate the responsibility of the 50
state insurance departments and man-
date that HCFA enforce them if a state
decides not to adopt them. Building a
dual system of overlapping state and
federal health insurance regulation is
in no one’s best interest.

The federal regulators at HCFA have
faced an overwhelming new set of
health insurance duties under HIPAA.
In the five states that have failed to or
chosen not to pass the legislation re-
quired by HIPAA (California, Massa-
chusetts, Michigan, Rhode Island, and
Missouri), the HCFA is now required to
act as insurance regulator for the state
HIPAA provisions.

A GAO report that I released found
that HCFA officials have confessed
that their agency has thus far pursued
a “minimalist’’ approach to regulating
health insurance standards under
HIPAA, and they attribute its limited
involvement to a lack of experienced
staff, as well as uncertainly about its
actual regulatory authority.

There is a related concern that HCFA
cannot fulfill its responsibilities for ad-
ministering the Medicare program. At
a July 16th, 1998 House Ways and
Means hearing, HCFA’s administrator
stated that she intended to postpone
the development of a Medicare prospec-
tive payment system for outpatient
hospital care and home health services;
the consolidated billing for physician
and other Medicare part B services in
nursing homes; and a new fee schedule
for ambulance services. Delaying the
implementation of these mandates will
result in many home health providers
and other providers not receiving the
reimbursement that they deserve. It
will put many home health agencies in
the position of having to chose between
turning Medicare patients away and in-
solvency.

Given HCFA’s demonstrated inability
to carry out its current responsibilities
under both HIPAA and BBA, we believe
it would be irresponsible to promise
the American people that they will be
able to receive new federal health in-
surance guarantees and then rely on
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HCFA to enforce these rights when we
know they can’t do the job.

Our proposal, by keeping the regula-
tion of health insurance where it be-
longs—at the state level—provides the
American people with a real Patients’
Bill of Rights that they know from
their personal experience will be en-
forced. The principle that the states
should continue to regulate the private
health insurance market, and that
Congress should only set health care
standards in those areas where the
states have been preempted, guided the
design of the six access standards in
the Republicans’ Patients’ Bill of
Rights because we know it works.

The PRESIDING OFFICER. The ma-
jority has 18 minutes remaining. Who
yields time?

Mr. JEFFORDS. I yield 10 minutes to
the Senator from Nebraska.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized for 10
minutes.

Mr. HAGEL. Mr. President, there is
no issue more important to the Amer-
ican people than ensuring quality
health care for themselves and their
families. We all agree on that. It is the
great common denominator in our soci-
ety.

All of us in this debate, my Demo-
cratic colleagues and my Republican
colleagues, want to help the people we
serve. We want every citizen to have
access to good, affordable health care.
As a member of the Republican Health
Care Task Force, I am very proud of
the bill the Republicans have brought
to the floor, the Patients’ Bill of
Rights Plus.

I think it is important that we focus
on the completeness of what this bill is
about, what it would do. This bill
would increase the quality of health
care, the accessibility of health care,
and the affordability of health care for
millions of Americans. Our bill pro-
tects 48 million Americans whose
health care plans are not now covered
by existing State regulations. Specifi-
cally, it provides the following:

Guaranteed access to emergency
room care; health plans would be re-
quired to use the prudent layperson
standard for providing in-network and
out-of-network emergency care.

No. 2, guaranteed access to the doc-
tor of your choice. Under our bill, these
health plans must provide point-of-
service and continuity-of-care options
that allow persons to see physicians
outside of their health care network.

No. 3, access to medication. Health
plans would be required to provide ac-
cess to noncovered drugs in cases
where they are medically necessary
and appropriate.

No. 4, our plan provides access to spe-
cialists, and no gag clauses that re-
strict doctors from discussing treat-
ment options with their patients.
Health plans would be required to en-
sure that patients have access to cov-
ered specialty care within the network
or, if necessary, through contractual
arrangements with specialists outside
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the network. If the plan requires au-
thorization by a primary care provider,
then the plan must have a defined re-
ferral and authorization process. More-
over, under our bill providers are given
the unfettered right to discuss all
treatment options with their patients.

No. 5, guaranteed access to an OB/
GYN specialist. Health care plans
would be required to allow direct ac-
cess to obstetricians/gynecologists and
pediatricians without the need for re-
ferral or the plan’s prior authorization.

No. 6, timely appeals by patients who
believe they were improperly denied
coverage. This is a key part of our bill.
Our bill would allow timely review of a
patient’s claim by medical experts not
affiliated with the plan. In emer-
gencies, the review would be within 72
hours. The decision of the outside re-
view panel would be binding. This way,
a sick or hurting patient gets the mat-
ter resolved now, quickly, rather than
languishing in court proceedings for
years in a typical lawsuit.

No. 7, it guarantees consumers access
to plan information. Our bill requires
all group health plans to provide con-
sumer information about what is cov-
ered, what is not covered, how much
they will have to pay in deductibles
and in coinsurance, and how to appeal
adverse coverage decisions.

No. 8, it protects patients from being
discriminated against on the basis of
genetic information. This is a very big
part of why our bill is better. The
Democrats do not cover this. Our bill
expressly prohibits all health care
plans and health insurers from col-
lecting or using predictive genetic in-
formation about a patient or their fam-
ily to deny insurance coverage or set
premiums. The Democrats’ bill has no
such prohibition.

No. 9, changes in the Tax Code to
make health care coverage more af-
fordable and increase the number of
people with health insurance. Isn’t
that what we are about—bringing more
people on our health rolls; making
quality, accessible health care afford-
able? If we want to help increase access
to health care, one thing we could do is
change the Tax Code. The self-em-
ployed ought to be able to deduct 100
percent of premiums for themselves
and their families. Our Patients’ Bill of
Rights Plus does exactly this.

Our bill would give all Americans the
opportunity to open a medical savings
account, an MSA, to save for their
health care needs. Many Americans
work for employers who do not now
offer health insurance, and they must
pay for it out of their own pockets. An
MSA would be a tremendous benefit for
these individuals and would greatly ex-
pand the number of individuals with
coverage for their health care needs.
According to the General Accounting
Office, nearly one-third of the partici-
pants in the MSA pilot program au-
thorized by Congress a couple of years
ago had been uninsured before utilizing
these tax-free accounts.

It is also time to enact full tax de-
ductibility for premiums that cover
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long-term care. The average annual
cost of caring for a person in a nursing
home is $50,000. Stories, of course, are
legion of people exhausting their ac-
cess and resorting to Medicaid to pay
for nursing care. We address this issue
in our bill.

What does the Republican bill not
do? There are several important things
that the Republican Patients’ Bill of
Rights does not do. Let’s start with 1i-
ability. The Republican bill achieves
the proper balance between legal rights
and affordability. Our bill would pre-
serve one of the most important rights
patients already possess, and that is
the right to file a class action injunc-
tion to get coverage. The class action
is one of the strongest protections of
patient rights under ERISA.

You cannot sue your way to better
health care. Let me say it again. You
cannot sue your way to better health
care. Rare are the patients who can af-
ford a legal challenge against a big,
well-financed insurance company. Mr.
President, 22 States including Ne-
braska, my State, have already refused
to expand liability and open up the op-
portunity for countless, endless law-
suits.

The Democrat bill would make em-
ployers liable for medical malpractice.
That is an incredible thing. Their bill
would make the employer liable for
medical malpractice. Patients could
sue the employer. I cannot think of a
more certain way to drive up both the
cost of health insurance and the num-
ber of uninsured. Small businesses are
especially vulnerable. One huge claim
could wipe them out completely. It is
no surprise that in a verified recent
poll of small businesses across this
country, 57 percent of small businesses
said they would drop their health cov-
erage rather than expose themselves to
ruin under the provisions of the Demo-
crat health proposal.

The scope? Our bill does not unneces-
sarily duplicate State regulations,
which adds more Federal Government
mandates and increases costs. We do
not need more Federal mandates. We
do not need more Government man-
dates. We need more options for the pa-
tients and better health care. Our bill
targets the 48 million Americans who
have self-funded insurance policies.
Democrats, including Vice President
GORE in a recent CNN interview, and
Senators, my friends on the other side
of the aisle, have accused the Repub-
lican Senators of ignoring the roughly
100 million Americans insured in other
ways.

If the Republican Patients’ Bill of
Rights is so good, my friend Senator
KENNEDY asks, then why doesn’t the
GOP offer it to everybody? The answer
is quite simple: Not everybody needs
what we are offering. State laws and
insurance regulations protect the
rights of patients in all other plans but
not necessarily in self-funded plans. We
protect the people who need the protec-
tion. The Democrats duplicate the
plans and protections already available
under State laws.
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Cost: Our focus should be on pro-
viding access to quality, affordable
health care for more Americans. We
heard a lot on the floor in the last few
days about quality and access, but we
have heard very little about afford-
ability, who can afford health care, es-
pecially from those on the other side of
the aisle who want to talk about this.
Pricing people out of health insurance
systems is no way to improve access.

The rate increases that would hit in-
dividuals would also hit employers.
Dramatic hikes in health care costs
cost employees their jobs, and what are
we doing for America when we throw
people out of work?

Back when I had a real job—and I did
have a real job once; I was a small busi-
ness owner—I remember poring over
numerous health insurance plans to de-
termine which were the best, which
could I afford for my employees. I have
yet to meet a small business owner
who does not want to give their em-
ployees health insurance.

In conclusion, as I said at the outset
of my remarks, there is no issue more
important to more Americans than en-
suring quality health care for them-
selves and their families, but in an ef-
fort to improve health care, it makes
no sense to drive up costs and leave
millions of Americans without health
insurance.

I look forward to the passage of the
Republican bill, the Patients’ Bill of
Rights Plus, and as one of the archi-
tects, one of the Senators who helped
write it, I am very proud of it.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
CRAIG). The Senator’s 10 minutes has
expired. Who yields time?

Mr. NICKLES. Will the Senator yield
me 1 minute?

Mr. JEFFORDS. I yield 1 minute to
the majority whip.

The PRESIDING OFFICER. The ma-
jority whip, the Senator from OKkla-
homa.

Mr. NICKLES. Mr. President, for the
information of our colleagues, we are
going to be voting on this amendment
probably in another 10 minutes. I urge
my colleagues to vote no for all the
reasons that have been so amply dis-
cussed by my colleague, Senator
HAGEL, just a moment ago, and Sen-
ator COLLINS earlier, Senator GRAMM,
Senator ENZI, and others.

They are exactly right. We should
not have ‘‘one size fits all” or ‘‘Govern-
ment knows best.”

There are a couple other reasons why
they should vote against the KENNEDY
amendment. It is a big tax increase. I
look at page 14, section (H) and there is
a tax increase, a tax increase that boils
down to about $3.5 billion over the next
10 years. Section (I) on page 14 is a tax
increase that is $1.2 billion over 10
years. Section (J), page 16, another tax
increase of $288 million over 10 years. If
you add all that together, this amend-
ment we will be voting on increases
taxes by $5 billion. I urge my col-
leagues to vote no on this amendment.
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I thank my friend and colleague from
Vermont. I compliment him for his
outstanding leadership.

Mr. JEFFORDS. I yield 5 minutes to
the Senator from Pennsylvania.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized
for 5 minutes.

Mr. SANTORUM. I thank the Chair.

Mr. President, I, too, congratulate all
those who have spoken. I do not want
to repeat what has been said. They said
it well. In the Republican bill we are
not leaving 100 million people uncov-
ered. The fact of the matter is, the
States that have the authority under
the law, under the Constitution, and
under the McCarran-Ferguson Act, to
regulate insurance do the job and do it
very well.

What this is all about, in my mind, is
arrogance. This is about people walk-
ing around in Washington, DC, think-
ing: This is the center of the universe,
and unless we decide what is best for
all of you, you cretins out there in cen-
tral Pennsylvania or in Wyoming or in
Tennessee, you folks just do not under-
stand what we, the enlightened in
Washington, know what is best for you.
So we are going to impose on you,
State legislators, insurance commis-
sioners, what we think you should be

doing, even though you have gone
through the process, an exhaustive
process.

Pennsylvania went through an ex-
haustive debate in the House and the
Senate and with the Governor on what
kinds of patient protections they were
going to provide for the people who
were covered by State insurance, those
100 million people who are ‘‘uncov-
ered.”

For the people in Pennsylvania, rest
assured, there was a fine Patients’ Bill
of Rights passed by the Pennsylvania
Legislature and signed by Governor
Ridge. In fact, I spoke with the sponsor
of that bill over the weekend. He came
up to me and said: Rick, please, please,
don’t pass a bill that is going to wipe
out what we so carefully crafted that
we believe is in the best interests of
Pennsylvania.

Dr. Tim Murphy, the sponsor of the
bill in the Pennsylvania Senate, some-
one who I think cares deeply about the
concerns of children and concerns of
the well-being of Pennsylvanians, said:
Please, don’t undermine what we have
done. Don’t put a layer of bureaucracy,
the Health Care Financing Administra-
tion, overseeing the kinds of patient
protections we have passed in Pennsyl-
vania. Please, let us do what we do
well, and if there are problems, we will
deal with them, we will come back, and
we will revisit this issue—just like the
issue here is not over. But give us some
credit that we know what is going on
in our own States. We care about the
people in Pennsylvania more than Sen-
ators from California or from Lou-
isiana or from Massachusetts. We care
about our people because they are our
constituents.

We see a lot of examples of arrogance
in Washington, of the ‘“we know best”

CONGRESSIONAL RECORD — SENATE

attitude in this town. This is an
amendment that says: Washington
knows best. What goes on in State cap-
itals is irrelevant because they do not
really care about their constituents. If
I am in Massachusetts, I care more
about what goes on in Pennsylvania
than the Governor or the State legisla-
tors, State senators.

That is ridiculous. The fact of the
matter is, the States are engaged ac-
tively. Frankly, they are much more
active than we have been in the Con-
gress. They have been actively engaged
in dealing with the problems in their
States, and we should let the States do
what they do best, and we should do—
and the Republican bill does—what
only we can do, and that is to regulate
ERISA plans, with patient protections
and, I add, a lot more.

The one thing that really sort of irks
me about this whole debate is that it is
not just about protecting rights with
HMOs. What our bill does is much
broader and deals with issues of quality
and choice, giving people alternatives
to HMOs, not just locking them in and
trying to fix something that may or
may not be broken.

We say you can fire an HMO, go
somewhere else, and get health care in
a different way. The Democrats will
not let you do that. We do.

We provide tax breaks for the self-
employed which, again, increases ac-
cess to the system. They do not. We
have not only quality assurance; we
have choice; we have access. The thing
we do not do—and I am very proud we
do not—we do not drive up cost and
drive people out of the insurance mar-
ket. They do.

On all four counts of what health
care reform is supposed to be about—
choice, quality, access, and cost—we
are the winners, not the other side.

The PRESIDING OFFICER (Mr.
CRAPO). The time of the Senator has
expired. The Senator from Vermont
has 2 minutes remaining.

Mr. JEFFORDS. Mr. President, I
yield back the remainder of my time
and ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. KENNEDY. Mr. President, I yield
myself 3 minutes off the bill.

The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. KENNEDY. I have listened with a
good deal of interest to our colleagues
on the other side complaining. They
want it both ways. On the one hand,
they are supporting covering 48 million
Americans and leaving out 113 million
Americans—so they are covering some
Americans—but they are not covering
all Americans. Then they are troubled,
evidently, because they are covering
some Americans. Many of our col-
leagues on the other side, as we have
just heard, do not think there ought to
be any kind of protection for the Amer-
ican citizens, that we ought to just
leave this up to the States.
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My response is, the law of the jungle
may be good in the jungle, but we do
not accept that in the United States,
when people are being exploited by the
private sector. In this case, the insur-
ance industry refuses to provide the
protections for women and children in
our country. The insurance industry
refused to provide protections for
workers in our country.

That is basically the fact of it. We
hear repeatedly, mistakenly, that the
States have provided protections. I will
include in the RECORD the Families
USA analysis of the various States.

An examination of state legislation in 13
areas of basic managed care consumer pro-
tections finds that no state has all 13 on the
books. . . .

I ask unanimous consent to have
that analysis printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
Record, as follows:

[Press Release from Families USA
Foundation]

DESPITE STATE MANAGED CARE LAWS, MOST
PEOPLE STILL GO UNPROTECTED
FAMILIES USA RELEASES COMPREHENSIVE
REVIEW OF STATE MANAGED CARE LAWS

(Washington, DC) An examination of state
legislation in 13 areas of basic managed care
consumer protections finds that no state has
all 13 on the books according to a new report
released today by the national consumer
group Families USA.

Hit & Miss: State Managed Care Laws ex-
amines state laws for a number of patient
protections including the right to inde-
pendent eternal appeals when health care
services are denied, access to emergency
room coverage, the right to sue health plans
for wrongful denials of care, and the estab-
lishment of state funded consumer assist-
ance programs. (See table 1, attached, for a
list and explanation of the protections stud-
ied in the report.)

The study reveals that only one state,
Vermont, had passed 10 or more of the pro-
tections, 16 states enacted 5 to 9 of the basic
protections, 33 states had passed only 1 to 4
of the protections and South Dakota had
passed none. (See table 1 attached.) The re-
port also reveals that, despite state legisla-
tion on managed care, many consumers are
not protected by those laws.

According to the report, one in three peo-
ple with employer-based coverage are in self-
insured health plans and are not covered by
state consumer protection laws. The federal
Employee Retirement Income Security Act
(ERISA) exempts self-insured employer plans
from state health insurance laws. Approxi-
mately 51 million Americans are not covered
by any of the managed care consumer pro-
tection laws in their state because of ERISA.

““Not only do managed care consumer pro-
tections vary greatly from state to state,”
said Ron Pollack, executive director of Fam-
ilies USA, ‘“‘but even with laws on the books,
many consumers who get their coverage
from their employer are not protected be-
cause of ERISA. Only a federal patients’ Bill
of Rights would ensure consumer protections
for all Americans who receive employer pro-
vided coverage.”’

Other key findings of the report include:

The requirement of disclosure of treatment
options and protection advocacy (that is a
ban on ‘‘gag rules’) has been passed by the
most states—45 states and the District of Co-
lumbia.

Thirty-one states and the District of Co-
lumbia have passed laws requiring health
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plans to pay for emergency room care when
a person believes he or she is experiencing a
medical emergency.

Only 15 states have passed laws estab-
lishing an independent external appeals
process for consumers who believe they have
been wrongfully denied care.

Eight states have passed laws requiring
plans to have a procedure to allow individ-
uals to obtain prescription drugs that are
not on the managed care plan’s list or ‘‘for-
mulary.”

Of the 13 key protections studied, the es-
tablishment of independent consumer assist-
ance programs and changes in liability laws
had been passed by the fewest states.

Vermont is the first and only state to pass
a law that provides funding for an inde-
pendent statewide consumer assistance pro-
gram.

Two states, Texas and Missouri, passed
laws that open the door so that consumers
can hold their health plans accountable
through litigation. This issue is still being
debated in the courts.

While the ERISA statute preempts state
insurance laws for people in self-insured
plans, the statute goes even further in pre-
venting Americans from suing their health
plan for damages in the event of wrongful de-
nials of care. The study found that 83 percent
of Americans who get their health care from
their employer, 124 million people, cannot
hold their health plans liable for their deni-
als of care because of ERISA preemption of
state laws relating to grievance resolution.
Public employees (state and federal workers)
are not preempted.

“ERISA—which was intended to protect
employees in pensions and health plans—has
become a protective shield for managed care
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plans even when they wrongfully deny care,
either through negligence or malicious indif-
ference,” added Judy Waxman, director of
government affairs at Families TUSA.
‘‘Health plans have no accountability for
their decisions to deny needed care and
treatment. This lack of meaningful remedies
invites abuse.”

Current proposals in Congress address
many of the protections studied in the new
Families USA report. The Patients’ Bill of
Rights introduced by Senators Daschle and
Kennedy and Representatives Dingell and
Gephardt would establish all 13 of the protec-
tions studied. The House Republican pro-
posal, which is not yet in legislative form,
would address from two to four of the issues.
(See table 2 attached.)

“The American public has said very clearly
that they want managed care protections,
but because of ERISA they are denied the
protections passed by their state,” added
Pollack. ‘“‘Because of the federal ERISA law,
this issue can not be left up to the states.
Federal protections are needed to ensure all
Americans get fair treatment from their
managed care plans.”

CONSUMER PROTECTIONS EXAMINED IN HIT &
MIss

The 13 areas selected for special analysis in
Hit & Miss were chosen for a combination of
reasons. First, they are important rights to
help ensure that health plan enrollees get
the care promised by their plans. Second,
these rights are sufficiently specific and un-
derstandable that consumers can assess their
significance. And third, these rights provide
good illustrations of the diverse state-by-
state approaches to regulating managed
care. The 13 protections are:

TABLE 1.—HIT AND MISS: STATE MANAGED CARE LAWS
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the right to go to an emergency room, and
have the managed care plan pay for the re-
sulting care, if a person reasonably believes
he or she is experiencing an emergency;

the right to receive health care from an
out-of-network provider when the health
plan’s network of providers is inadequate;

the right of a person with a serious illness
or disability to use a specialist as a primary
care provider;

the right of a seriously ill person to receive
standing referrals to health specialists;

a woman’s right to gain direct access to an
obstetrician or gynecologist;

the right of a seriously ill patient or preg-
nant woman to continue receiving health care
for a specified period of time from a physician
who has been dropped by the health plan;

the establishment of a procedure that en-
ables a patient to obtain specific prescription
drugs that are not on a health plan’s drug for-
mulary;

the right to appeal denials of care through
a review process that is external to, and
independent of, health plans;

the establishment of consumer assistance, or
ombudsman, programs;

prohibitions against plans’ use of so-called
“‘gag rules’’—rules that prevent physicians
and health providers from fully disclosing
treatment options to patients;

prohibitions on plans’ reliance on inappro-
priate financial incentives to deny or reduce
necessary health care;

the establishment of state laws that pre-
vent plans from prohibiting participation in
clinical trials; and

the establishment of state laws enabling
enrollees to sue their health plans when they
improperly deny care.

[The variability of State managed care consumer protection laws, as of July 14, 1998]
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TABLE 1.—HIT AND MISS: STATE MANAGED CARE LAWS—Continued

[The variability of State managed care consumer protection laws, as of July 14, 1998]

E.R. services

Access to providers

Continuity of | Prescription | Appeals pro-

cedures

Referral to
out-of-net-
work pro-
viders

Specialists

as primary

care pro-
viders

States Prudent
layperson

standard

care drug access

Clinical
trials

Consumer
assistance

Patient-provider relationship Liability

Access to
non-for-
mulary pre-
scriptions

Standing re-
ferrals to
specialists

OBGYN direct
access

When physi-
cians leave
plan

Independent
external re-
views

Prohibit phy-
sician finan-
cial incen-
tives

Disclosure of
treatment
options

Right to sue
health plans
for damages

Independent
ombuds pro-
grams

Clinical
trials

WYOMING

TABLE 2.—BASIC CONSUMER PROTECTIONS: STATE LAWS
AND FEDERAL PROPOSALS

Daschle/
Kennedy
Dingell/
Gephardt

31 . . )
15

Number of Gl'llr(]:ﬁ
States Plan

Nickles
Plan

Managed care consumer
protection

Emergency Room Access ...

Access to Out-of-Network
Providers.

Specialist Can Be Primary 10 s .
Care Providers.

Standing Referrals to Spe- 12 s .
cialists.

Direct Access to Obstetri- 31 ? . )?
cians and Gynecologists
for Women.

Continuity of Care When W .
Physician Leaves Plan.

Access to All Prescriptions 8

Drugs.

Independent External Review 15
of Complaints.

Independent Consumer As- 2 .
sistance Program.

Disclosure of Treatment Op-
tions Required.

Prohibit Financial Incentives 19 .
to Deny Care.

Access to Clinical Trials .....

Right to Sue for Damages ..

o w
.

? Details of the proposal are too sketchy to determine whether the pro-
posal meets the standard.

*None of these laws apply to people in self-insured ERSIA plans (one in
three Americans who have employer-based coverage).

o Applies to all consumers with employer-provided health coverage.

) Only applies to consumers in self-insured ERISA plans (one in three
Americans who have employer based coverage).

Mr. KENNEDY. Vermont has 10 out
of the 13, but no State has all 13. These
are basic and fundamental standards
that can be built upon. If Texas wants
to do more, so be it. If Pennsylvania
wants to do more, so be it. But these
are the most basic and fundamental
protections. That is what this legisla-
tion is all about. These are basic kinds
of protections which, in most in-
stances, have been included in the pro-
tections of the Federal employees, who
include every Member of this body.

I have been so interested in listening
to this debate about how we do not
want the Federal Government having
anything to do with health care. The
Federal employment insurance has 11
million members. Every Member of
this body has an opportunity to go in
there and check a little box and say:
We don’t want the Federal employment
protections. We don’t want that. We
want the private sector. Yet very few
Members of this body have done that.

Eleven million Federal employees
have these protections. It is so nice to
hear: Well, we’re glad to have protec-
tions for our children. We refuse to pro-
vide them for other people’s children.

You don’t hear anyone suggesting we
are going to give up our Federal em-
ployees’ health care. We should not
say, when we provide this kind of pro-
tection for our children that we are
going to provide the protection for
other people’s children. That is the
heart of this issue.

I yield myself another minute off the
bill.

I have included in the RECORD an
analysis of which States provide these

13 basic protections and which States
do not. They are rather basic and fun-
damental protections. They are protec-
tions concerning emergency care, OB/
GYN care, access to clinical trials, ac-
cess to specialists, ensuring adequate
accountability, and eliminating the fi-
nancial incentives that lead to denying
people quality health care.

For all those who say they do not
want these protections, I do not know
what their States are like. I do not
know the last time they talked to their
insurance commissioners. I doubt if
there is anyone in this body—1 more
minute—anyone in this body who could
call their insurance commissioner this
afternoon and not hear scores of com-
plaints. That is what is happening,
maybe not in the Senate, but all across
this Nation.

This amendment will make an impor-
tant difference in terms of protection.

I reserve the remainder of my time.

Mr. NICKLES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I yield
myself such time as I need off the bill.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. NICKLES. Mr. President, I am
glad my colleague is sitting down. We
might need Dr. FRIST on the floor.

Mr. KENNEDY. Could the Senator
yield, on my time, on that issue?

Mr. NICKLES. I am happy to yield.

Mr. KENNEDY. We couldn’t see a
specialist like Dr. FRIST under the Re-
publican bill. I am glad to use him if I
need him. I thank the Senator.

Mr. FRIST. He is here.

Mr. NICKLES. Mr. President, just a
couple comments on the underlying
amendment. I am always Kkind of
amazed with the philosophy of saying,
well, millions of people are not pro-
tected, as if the States have not been
doing a good job. It is as if saying to
the States: We don’t care what you
have done, it is not good enough. Sen-
ator KENNEDY has decided you haven’t
done good enough. HCFA should be
running your health care plans. States
need not apply. States, don’t bother.
We know better. The Federal Govern-
ment knows better. HCFA, the Health
Care Financing Administration, basi-
cally should be running your health
care plans. We don’t care what you
have done, States. We don’t care if 42
States have already passed a health
care bill of rights or 50 States already
have consumer grievance procedures or
47 States already have a ban on gag
clauses. We are going to pass things
that supersede what you have done. We
know what is best.

The Health Care Financing Adminis-
tration has done a crummy job, frank-

ly, in administering rules dealing with
home health care. We have home
health care problems all across the
country. A lot of it is because of HCFA.
Or HCFA is getting information out to
Medicare—which we passed in the Bal-
anced Budget Act of 1997. They are sup-
posed to give seniors information. They
have not done it. Yet we are going to
transfer the entire regulatory author-
ity of all the health insurance plans of
America over to this governmental
agency? To a bunch of bureaucrats
thinking they can do a better job than
all the States? I do not think so.

If people are somewhat familiar with
the labyrinth of regulations dealing
with insurance plans, if we pass the
Kennedy bill, as now proposed, the
amendment that is before us, this is
the kind of regulatory scheme we are
going to have.

You talk about duplication, you talk
about confusion, you talk about almost
an impossibility if the State has a
plan—wait a minute, do we comply
with Federal regulations dealing with
the bill of rights or do we comply with
the State, or do we comply with the
State ban on gag clauses or ours?
Somebody says, well, if there is confu-
sion, we will have HCFA decide. HCFA
will decide, the Government will de-
cide, the Federal Government will de-
cide.

I urge my colleagues to vote no on
this amendment. In addition, I would
like to let my colleagues know there is
$56 billion worth of new taxes in this
amendment that is before us. If you
want to increase taxes by another $5
billion, vote in favor of the Kennedy
amendment. I urge my colleagues to
vote no on this amendment.

Mr. KENNEDY. I yield myself 1
minute.

Mr. President, what about the bu-
reaucrats in the insurance industry
who are denying coverage for children
in these emergency rooms? What about
the bureaucrats who are denying
women the right to be able to be in the
clinical trials? What about those? This
isn’t HCFA. The Senator from Okla-
homa knows this.

When the General Accounting Office
recommended they get additional re-
sources for HCFA, they led the fight
against giving them resources to en-
force the Kassebaum-Kennedy legisla-
tion. Go back and look at the RECORD,
I say to the Senator. You know that.

I am not interested in going back and
forth on this issue. But I daresay the
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bureaucrats in the insurance industry
are the ones about whom people are
most concerned. Americans know what
the insurance industry is doing. They
are looking at the bottom line. I think
maybe HCFA has its problems—maybe
they made some mistakes—but, by and
large, they are dedicated men and
women who are committed to public
service who are trying to do a decent
job. It is easy to beat up on employees,
Government employees, but for my
money, they do a great job.

The PRESIDING OFFICER. The time
of the Senator has expired. All time
has expired on the amendment. The
question is on agreeing to amendment
No. 1242. The nays and nays have been
ordered. The clerk will call the roll.

The assistant legislative clerk called
the roll.

The PRESIDING OFFICER (Mr. SES-
SIONS). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 48,
nays 52, as follows:

[Rollcall Vote No. 204 Leg.]

YEAS—48
Akaka Edwards Lieberman
Baucus Feingold Lincoln
Bayh Feinstein McCain
Biden Graham Mikulski
Bingaman Harkin Moynihan
Boxer Hollings Murray
Breaux Inouye Reed
Bryan Johnson Reid
Byrd Kennedy Robb
Chafee Kerrey Rockefeller
Cleland Kerry Sarbanes
Conrad Kohl Schumer
Daschle Landrieu Specter
Dodd Lautenberg Torricelli
Dorgan Leahy Wellstone
Durbin Levin Wyden

NAYS—52
Abraham Frist Murkowski
Allard Gorton Nickles
Ashcroft Gramm Roberts
Bennett Grams Roth
Bond Grassley Santorum
Brownback Gregg Sessions
Bunning Hagel Shelby
Burns Hatch Smith (NH)
Campbell Helms Smith (OR)
Cochran Hutchinson Snowe
Collins Hutchison
Coverdell Inhofe Stevens
Craig Jeffords Thomas
Crapo Kyl Thompson
DeWine Lott Thurmond
Domenici Lugar Voinovich
Enzi Mack Warner
Fitzgerald McConnell

The amendment (No. 1242) was re-

jected.

Mr. NICKLES. Mr. President, I move
to reconsider the vote.

Mr. BOND. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1239, AS AMENDED

The PRESIDING OFFICER. The
question is on amendment No. 1239 as
amended.

The amendment (No. 1239), as amend-
ed, was agreed to.

Mr. NICKLES. Mr. President, I move
to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Maine.
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AMENDMENT NO. 1243 TO AMENDMENT NO. 1232
(Purpose: To expand deductibility of long-

term care to individuals; expand direct ac-
cess to obstetric and gynecological care;
provide timely access to specialists; and
expand patient access to emergency med-
ical care)

Ms. COLLINS. Mr. President, on be-
half of myself, Senator HUTCHINSON,
Senator FRIST, Senator JEFFORDS, Sen-
ator GRASSLEY, and Senator GRAMS, I
send an amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine (Ms. COLLINS), for
herself, Mr. HUTCHINSON, Mr. FRIST, Mr. JEF-
FORDS, Mr. GRASSLEY, and Mr. GRAMS, pro-
poses an amendment numbered 1243 to
amendment No. 1232.

Ms. COLLINS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”’)

The PRESIDING OFFICER. The Sen-
ator from Maine.

Mr. KENNEDY. Mr. President, may
we be in order. The Senate is not in
order. The Senator is entitled to be
heard. We have had a good debate over
the course of the day. Members have
been attentive. We would like to make
sure that the good Senator has the at-
tention of the membership.

The PRESIDING OFFICER. The Sen-
ator is correct. Will the Senate come to
order.

The Senator from Maine.

Ms. COLLINS. I thank the Presiding
Officer. I thank my friend and col-
league from Massachusetts.

Mr. President, on behalf of myself,
Senator HUTCHISON, Senator FRIST,
Senator JEFFORDS, Senator GRASSLEY,
and Senator GRAMS, I have sent to the
desk a four-part amendment.

We explained in producing our health
committee bill that two of our goals
were to expand access to health insur-
ance and also to provide important
consumer protections to those individ-
uals who are insured in self-funded
plans that the States cannot reach,
cannot regulate, and that come under
Federal jurisdiction. The amendment
which I and my colleagues have pro-
posed seeks to advance both those
goals.

The legislation would permit individ-
uals who purchase long-term care in-
surance that is not subsidized by their
employer to deduct 100 percent of the
cost of that coverage.

That is the first part of the amend-
ment.

The second part of the amendment
includes the access to emergency serv-
ices provision which Senator HUTCH-
INSON and Senator FRIST have been
working on. We believe it strengthens
those provisions. It includes some of
the language which Senator GRAHAM of
Florida had offered yesterday, but that
has been refined. It takes a somewhat
different approach.

The
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The third part of this amendment in-
cludes language developed by Senator
FRIST dealing with timely access to
specialists. Senator FRIST will explain
that provision in more detail.

The fourth provision in this amend-
ment has been developed by Senator
JEFFORDS dealing with access to OB/
GYNs. It is an attempt to improve
upon and strengthen the health com-
mittee legislation.

I am not going to address the provi-
sions that deal with long-term care in-
surance. Most Americans mistakenly
believe that either Medicare or their
regular health insurance policies will
cover the costs of long-term care
should they develop a chronic illness or
a cognitive impairment such as Alz-
heimer’s disease.

Unfortunately, far too late, far too
many Americans discover their fami-
lies do not have the coverage they need
until they are confronted with a dif-
ficult decision of placing a frail parent
or loved one in a long-term care facil-
ity and face the shocking realization
they will have to bear those enormous
costs themselves. With nursing home
costs ranging from $40,000 to $70,000 a
year, a chronic illness requiring long-
term care can easily bankrupt a fam-
ily. It can also result in the taxpayer
eventually having to pick up the costs
through the Medicaid program. Con-
cerns about how to finance long-term
care will only multiply as our popu-
lation ages and is at greater risk of
chronic illness.

By the year 2030, the demographics of
32 States will resemble those of Florida
today. The number of people over age
656 will nearly double. Moreover, the
fastest growing segment of our popu-
lation are Americans who are age 85
and older. These older Americans are
at least five times more likely to re-
side in a nursing home than people who
are age 65.

Americans should obviously think
about and plan for their future long-
term care needs as they plan for their
retirement or purchase life insurance
to protect their families. Private plan-
ning for long-term care through the
purchase of long-term care insurance
will not only provide families with
greater financial security, but it will
also ease the growing financial burden
on Medicaid and strengthen the ability
of that program to serve as a vital safe-
ty net for those Americans most in
need.

Moreover, private long-term care in-
surance policies provide Americans
with much greater choice in the type of
services they can receive. While gov-
ernment programs predominantly pay
for nursing home stays, private long-
term care policies provide a wide vari-
ety of services, ranging from personal
assistance with activities of daily liv-
ing such as bathing or eating or dress-
ing, to 24-hour skilled nursing assist-
ance. Many policies also cover assisted
living.

In addition, policies often cover
home care, adult day care, and respite
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care, giving seniors greater flexibility
and enabling them to retain the dig-
nity of choice and to have the most ap-
propriate care in their senior years.

The Health Insurance Portability and
Accountability Act of 1996 made long-
needed changes in our Tax Code to give
long-term care insurance essentially
the same tax treatment as other health
insurance. As a consequence, long-term
care insurance premiums are now de-
ductible for those employers who
choose to offer the coverages of benefit
and also are excludable for taxable in-
come for the employee. Moreover, pre-
miums for long-term care insurance
are treated as a medical expense for
the purposes of itemized deductions for
medical expenses and are also partially
deductible for self-employed individ-
uals.

The amendment I am introducing
today will expand the tax deductibility
of long-term care insurance to encour-
age and to help more Americans to pur-
chase it. In this regard, I want to ac-
knowledge the leadership of Senator
GRASSLEY as chairman of the Aging
Committee on which I am privileged to
serve. Senator GRASSLEY has been a
long-time advocate of expanding the
tax deductibility for long-term care in-
surance.

The legislation I am proposing will
permit individuals who purchase long-
term care insurance on their own,
without any kind of subsidy from their
employer, to deduct 100 percent of the
cost of that insurance. Providing addi-
tional financial incentives for individ-
uals to plan for their own future long-
term care needs is particularly impor-
tant in order to encourage younger
people to purchase the coverage.

By encouraging individuals to plan
now for retirement through the pur-
chase of long-term care insurance, not
only are we helping to ensure their fu-
ture financial security; we are also giv-
ing them the peace of mind knowing
that should they develop a chronic ill-
ness, should they become ill with Alz-
heimer’s disease, for example, they will
be covered by private insurance. More-
over, the insurance will ensure that
they receive the choice of care they
need and on their own terms.

Finally, encouraging individuals to
plan and prepare for their future long-
term care needs will help strengthen
and preserve the financial solvency of
the Medicaid program. This is an idea
that I hope will have the support of
colleagues from both sides of the aisle.
I encourage all of my colleagues to join
me in this effort to make this critical
coverage more affordable to millions of
Americans.

I yield such time as he desires to my
colleague from Arkansas for an expla-
nation of the emergency care provi-
sions of this amendment.

Mr. HUTCHINSON. I applaud the
Senator from Maine for her out-
standing leadership on this legislation
and particularly for this amendment
and the tax provisions which I believe
are going to provide significant tax re-
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lief. The Joint Committee on Taxation
estimates that 3.8 million taxpayers
benefit from this provision on long-
term care. It is an important provision.
Senator COLLINS and Senator GRASS-
LEY have been great leaders in pushing
for this. I applaud their efforts.

I will briefly address the provisions
in this amendment regarding access to
emergency services, an issue we de-
bated at some length yesterday. I
think the provisions in this amend-
ment adequately and significantly im-
prove the Republican bill and address
the concerns that have been expressed.

Let me compare briefly the Kennedy
bill and the Republican bill in this
area. Both bills, with the adoption of
this amendment, will eliminate prior
authorization for visiting the emer-
gency room. This was included in the
committee bill as it came out. We re-
affirmed that in the amendment. It
eliminates the need for the require-
ment for prior authorization, some-
thing that is obvious, something that
is common sense. If you have an emer-
gency event, you don’t want to get
preauthorization before you go to the
emergency room. We eliminate that re-
quirement for prior authorization. For
policies that have it, we prohibit that.

Both bills require coverage for med-
ical screening exams and stabilization
services under the prudent layperson
standard for emergency.

That language, that provision, is in-
cluded in both the Democrat bill and
the Republican bill. Both bills, with
the adoption of this amendment, will
ensure that patients will not have to
pay more for emergency services pro-
vided by an out-of-network provider
than an in-network provider. Many of
the stories and examples we have heard
on the floor of the Senate regarded in-
dividuals who had to pass by an emer-
gency room when something tragic oc-
curred, drive across town to find a pro-
vider that was in the network. That
should never happen. It should not ever
be required. No one should bypass an
emergency room that is close to them
because they are afraid of having to
pay a penalty or pay a higher copay be-
cause that emergency room is not in
the network. So we would prohibit that
kind of differential. The Democrat bill
has that provision. With the adoption
of this amendment, we would prohibit
that. You would go to the closest emer-
gency room.

Both bills, with the adoption of this
amendment, would provide the cov-
erage of poststabilization services. The
Republican amendment will do the fol-
lowing. It will require coverage of serv-
ices to maintain the stability of the pa-
tient, those services which are related
to the emergency condition, treatment
related to the emergency condition,
provided in the emergency room, and
under the condition that the health
plan has been contacted by the non-
participating provider regarding ap-
proval for such services.

If the plan has not responded within
1 hour—this is exactly what is required
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under Medicare—to arrange for trans-
fer, discharge, or for further care at a
nonnetwork facility, the plan con-
tinues to be liable for the care needed
to maintain stability and those condi-
tions related to the emergency situa-
tion.

So we believe this is very strong lan-
guage. It provides the kind of protec-
tions we need for poststabilization
services. What it does not do—and this
is the difference, this is the distinc-
tion—it does not allow someone to go
into the emergency room with a gen-
uine emergency and then ask for treat-
ment of a condition totally unrelated
to the emergency event. If you go in
and you have a knee injury because of
a fall and then, after you have been
stabilized, you tell the doctor you have
not had your heart checked and you
haven’t had an x ray and you want this
done or that done, on conditions to-
tally unrelated to the emergency
event, that should not be required to be
covered by the insurance policy.

We clarified what we believe was am-
biguous language, where there had
been abuses, to ensure that in fact
treatment has to be related to the
emergency event.

I think it is a very strong provision,
and I urge my colleagues to support
the overall amendment and this provi-
sion regarding access to emergency
services.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I com-
mend the efforts of the Senator from
Arkansas. He has worked very hard on
this issue. What he and the Senator
from Tennessee have developed clearly
strengthens the bill reported by the
HELP Committee. I think it is an ex-
cellent refinement, and I commend him
for his efforts.

I now yield such time as he may need
to the Senator from Tennessee to ex-
plain the access to specialists provi-
sions in the amendment.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. Mr. President, I thank
the Senator from Maine for laying out
so well what this amendment is all
about.

The amendment has four parts: Long-
term care deductibility, which has been
spelled out. The Senator from Arkan-
sas has just laid out the second portion
of this amendment on access to emer-
gency services, something he and I
have worked on very closely that I
think really pulls together so much of
the debate over the last 3 days and
demonstrates we are working together
to improve the underlying legislation
as we go forward. Another demonstra-
tion of that is the third component, the
access to specialists, which I will out-
line. Then I will turn to the Senator
from Vermont to discuss the fourth
component on access to obstetricians
and gynecologists—again, an issue that
has been on the floor again and again
and again.

I think overall this amendment dem-
onstrates our very sincere effort to
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work together as we go forward, taking
ideas, bringing ideas forward, and im-
proving this bill as the day develops.

Under access to specialist, we do four
things:

No. 1, we ensure timely access to spe-
cialty care. “Timely” is the key word.
Timely is important. I will come back
to why it is important and what we do.

No. 2, we expand the provision to en-
sure access to primary care subspecial-
ists. It is an expansion to the under-
lying provision, but again I think it is
one that is very important to clarify
the intent to which I believe both sides
agree.

No. 3, the third component of the ac-
cess to specialists is that we acknowl-
edge, in very specific language, that a
specialist could be the patient’s case
manager. That is important. It is very
important to understand what a case
manager is, and I will come back to
that very briefly.

The fourth point I want to make in
describing my aspect of this amend-
ment is that there are concerns that
referrals do not require a treatment
plan to be in place.

No. 1, timely access to specialty care.
This amendment is necessary to im-
prove the underlying bill. It does so by
requiring the plans to ensure ‘‘time-
ly”’—it is in the bill—access in accord-
ance with the surrounding medical cir-
cumstances in the case. That is very
important.

It is important to me as a physician,
to patients, and to doctors because the
last thing in the world we want to do is
have something on the books that says
you have access to a specialist, which
we have in our bill, but to have a plan
be able to delay in some way, or say,
yes, the provisions are there; we are
going to work on it. So we want to put
a temporal component in it to make
sure you have timely access, that you
can see that specialist in a timely way
so you get that care when you actually
need it. Therefore, we have timely ac-
cess.

Why is it in the Patients’ Bill of
Rights? Basically to guarantee to the
patients, to assure the patients, the
plan has to respond in a way that
meets the circumstances of their par-
ticular care—appendicitis, heart dis-
ease, lung disease; that they will have
a timely response to that with a spe-
cialist.

No. 2, we expand the provision to en-
sure access to primary care subspecial-
ists. Again, this is something very
close to me. Again we focus on access
because that is what patients want.
They don’t care what titles these peo-
ple have, but what they say is: If I need
a cardiologist, I can get to a cardiolo-
gist; I can get to a heart transplant
surgeon. I want to make sure that care
is there. So we remove the barriers. We
do not try to dump people into cat-
egories and give them labels.

There are some subspecialties within
primary care that are actually sub-
specialties under primary care, and we
want to make absolutely sure, because
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for those individuals it is critical that
they are involved in chronic care—we
want to make sure it is very clear. We
want to reach out and expand that
amendment to include that definition
of specialty care to include both pri-
mary and specialty health care profes-
sionals who are appropriate to the pa-
tient’s condition. If you have heart dis-
ease, it needs to be a cardiologist. If
you have cancer, it needs to be an
oncologist.

A typical example to bring this home
is a cardiologist. I am a heart trans-
plant surgeon. We also have cardiolo-
gists. I operate on patients. Cardiolo-
gists are the medical end of the study
of the heart. To become a cardiologist,
you go through training to become an
internist, or internal medicine. Inter-
nal medicine is considered a primary
care specialty. But a subspecialty of in-
ternal care medicine is cardiology. You
may go for 3 or 4 years of internal med-
icine training, which is a primary care
field; then you go ahead and do a sub-
specialty of internal medicine, and
that is cardiology, an additional 2 or 3
years.

I want to make clear that we are
talking about access, we are talking
about the subspecialties underneath
the primary care of internal medicine.
This amendment ensures that access.

No. 3, I want to make sure, what this
amendment does is it acknowledges
that many times the treating specialist
could be the patient’s case manager,
the person who is coordinating that
care. Therefore, our amendment adds
the words ‘‘case manager’’ where infor-
mation may be required to be commu-
nicated to a patient, to a patient’s pri-
mary care provider, in the creation of a
whole section called Treatment Plan.
Both the Democratic bill and the Re-
publican bill have a section called
Treatment Plan. This also applies to
obtaining an adequate number of refer-
rals.

The fourth point: The Republican bill
follows the recommendation put forth
by the President’s own quality com-
mission, the commission we referred
back to that was in effect for about a
year and produced a document. Under
their section, Access To Specialists,
they use the word ‘‘authorization.” I
quote from that:

Authorization when required should be for
an adequate number of direct access visits.

I wanted to actually take that lan-
guage and put it in our bill.

Authorization when required should be for
an adequate number of direct access visits.

Again, that is from the President’s
commission, his quality commission.
What we have done there is follow their
recommendations. What our amend-
ment does is revise and amend and im-
prove that recommendation to clarify
that a treatment plan is not required
to obtain an adequate number of refer-
rals. We need to make very clear that
the treatment plan does not have to be
the provision in order to get an ade-
quate number of referrals. It is a nec-
essary clarification because the under-
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lying bill simply states that a plan
may require the specialist to put to-
gether a treatment plan in consulta-
tion with the patient and primary care
provider or case manager, but we do
not require or expect that a treatment
plan will be required or necessary for
every patient.

I have spoken long enough on this
whole issue of access to specialists. The
timely component, the case manager
component, the access to subspecial-
ists, and adequate number of direct vis-
its are very direct components. I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I com-
mend the Senator from Tennessee. As
the Senate’s only physician, he brings
a unique perspective and a very useful
perspective to these important health
care issues. He has been a leader in
working to improve still further on the
work that was done in the HELP Com-
mittee.

The task force has been working on
this issue for some time. We first start-
ed working on the issue in January of
last year. We met every week for many
months. That is an indication of our
determination to produce a balanced
bill that will really make a difference
to millions of Americans.

Our efforts did not cease. Once we
went to the HELP Committee, we con-
tinued our work, and we are continuing
our work today. That is why we have
come up with this amendment to fur-
ther strengthen and improve the legis-
lation reported by the HELP Com-
mittee.

I yield as much time as he would like
to the chairman of the HELP Com-
mittee, the Senator from Vermont.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President,
women have special health needs that
require the expertise of practitioners
trained in obstetrics and gynecology.
We must offer them the best means to
provide for their preventive women’s
health needs, as well as access to an
obstetrician to ensure a safe pregnancy
and delivery of healthy children. Under
our bill, direct access for women to
routine gynecological care will be en-
sured. Obstetrical care and needed fol-
low-up are also ensured without requir-
ing preauthorization by the plan. For
coordination of care, providers may be
asked to provide on a continuing basis
the medical treatment plans in order
to allow for good coordination of a
woman’s health care needs.

In Vermont, legislation has ensured
that women have direct access for their
obstetrical and routine gynecological
needs in order to facilitate optimal
care. Vermont’s law however does not
cover 42 percent of women in Vermont
who are in self-insured group health
plans. Our bill will ensure that all
women in Vermont will be guaranteed
direct access for their preventive wom-
en’s gynecological health needs, as well
as obstetrical care.
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I do not support the Democratic bill
that requires health plans to designate
their practitioners specialized in ob-
stetrics and gynecology as primary
care providers. This provision in the
Democratic bill would force practi-
tioners specialized in obstetrics and
gynecology to practice primary care,
independent of whether they feel quali-
fied or have the desire to do so. Some
obstetricians and gynecologists may be
adequately trained and experienced in
primary care medicine as well as their
specialty. In those special cases, the
plan will be able to review their com-
petency and comfort level, and deter-
mine if women in the plan would be
well served to be able to designate
them as their primary care doctor as
well. We must protect our women’s
health care needs to the same degree as
we protect our men’s, and ensure that
women are being cared for by the peo-
ple best trained to do so.

I want to ensure that women’s health
care needs are met the best possible
way. We will do so by requiring direct
access in self-ensured group health
plans for obstetrical and routine gyne-
cological services to practitioners spe-
cialized in these areas. We will also ex-
pect the same degree of training for the
providers looking out for the overall
health needs of women, by not assum-
ing that all obstetricians and gyne-
cologists are as well trained in primary
care as providers who have had focused
training and practice experience in
providing for the total general health.
I strongly urge my colleagues to ensure
that the best health care needs for
women is met. This will be done by
supporting our bill.

I reserve the remainder of the time
and yield the floor.

Mrs. BOXER. Mr. President, I wonder
if the Senator will yield for a question.

Mr. JEFFORDS. On your time.

Mr. REID. Mr. President, I yield the
Senator from California up to 5 min-
utes.

Mrs. BOXER. I am very interested in
the comments by the Senators who
support this amendment because if one
reads their bill, first of all, they say
women deserve OB/GYN care, and they
are right. That is why Senator ROBB of-
fered his amendment to cover all the
women in America.

I ask my friend from Vermont: How
many patients are covered by this
amendment?

Mr. JEFFORDS. As we are going
along here, we have two different ap-
proaches, and the approach we take is
that we are trying to help those women
who are primarily under ERISA prohi-
bitions——

Mrs. BOXER. I am just asking the
Senator if he can tell us how many
women are covered, just the number.

Mr. JEFFORDS. I can give you a
number.

Mrs. BOXER. Perhaps I have the an-
swer to the question.

Mr. JEFFORDS. Somewhere around
20 million.

Mrs. BOXER. Twenty million.
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Mr. JEFFORDS. There are 48 million.
It is higher. Somewhere in that area.
From 20 to 48.

Mrs. BOXER. I say to my friend, 50
million are left out. I say to my friend,
the vast majority of women are left
out. In the last amendment by Senator
SNOWE, the one good thing she did is
cover all the women in terms of her
amendment that dealt with
mastectomies. We are facing an amend-
ment, whereas the underlying bill will
guarantee—that is the Democratic
bill—all women these protections, this
only applies to a very small percentage
of the women. Let’s make sure people
know this is a sham.

Mr. DORGAN. Will the Senator from
California yield for a question?

Mrs. BOXER. I will be happy to yield.

Mr. DORGAN. I wonder if the Sen-
ator will include in her question why a
proposal would have been offered by
one Senator, Senator SNOWE, that cov-
ers all the women. With respect to
mastectomies, but the proposal offered
on OB/GYN leaves out up to 50 million
women.

Mrs. BOXER. It would leave out
about two-thirds. My friend is correct.
I wonder, I say to my friend, what his
response is. I was asked that question
by Senator KENNEDY. The only thing I
can come up with is politics. The heat
was on on the mastectomy issue, the
light was on, so they covered every-
body. Now on this other amendment,
they do not cover all the women.

If my colleagues will turn to page 8
of this bill, I say to my friend from
Maine and my friend from Vermont, if
they will read the way they have struc-
tured this, it says:

A group health plan described in this para-
graph may treat the ordering of other care
that is related to obstetrics or routine gyne-
cological care.

“May treat.” It does not say they
have to. This, I say to my friends, is a
sham proposal. It does not do anything
for the women of this country. It
leaves out two-thirds of the women,
and it leaves it up to the health plan if
they are going to give this kind of care.

Let me tell my colleagues specifi-
cally what I mean. Yes, they provide
access for routine gynecological care.
Suppose you finish your checkup, ev-
erything is fine and a month later you
find a lump in your breast. You cannot
go to that OB/GYN, except if the Demo-
cratic bill passes because we give di-
rect access to women and make OB/
GYNs the primary health care pro-
vider.

In the debate yesterday, the Senator
from Tennessee stood on this floor and
said the OB/GYNs do not want to be
primary care providers. That was an
untruth. We have a letter on the desks
from the organization that represents
them, and the gentleman who was cited
on the floor of this Senate said it was
a misrepresentation; they support the
Democratic proposal. They want to be
primary care providers.

So we have an amendment here that
purports to help women, but, A, it does
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not help the vast majority of the
women in this country; B, it under-
mines the Democratic bill, which says
you can go to your OB/GYN any time
you want without having to go through
a gatekeeper; and, C, it does not treat
women the way they ought to be treat-
ed.

So I would call on my colleagues to
support the underlying Democratic
bill.

Mr.
yield?

Mrs. BOXER. Yes.

Mr. DORGAN. Instead of saying this
helps women, this amendment should
be characterized as saying it helps
some women but not most women.
Would that be accurate?

Mrs. BOXER. I would say some
women just a little bit. Not as much as
they say.

The PRESIDING OFFICER. The Sen-
ator has used 9 minutes.

Mr. REID. Mr. President, I would like
to direct a question to the manager of
the bill, the Senator from Vermont.
There is a provision in your bill—by
the way, let me, for everyone, just ex-
plain. Because of the way we were
forced to debate this issue, we have
been unable to look at this amend-
ment. We just got this amendment.
What happens in the ordinary course in
the Senate is if somebody offers an
amendment, under normal conditions,
we would ask for a quorum call so we
could take a look at the amendment
before the debate started. We cannot do
that. Our time is running as we speak.
So we are trying to work our way
through this amendment they have
jammed in here at the last minute
without giving us any notice as to
what was going to be in it.

But my question to the Senator from
Vermont is, there is a provision—in
fact, it is the first provision in the
bill—that includes long-term care in-
surance. Would the Senator from
Vermont tell the minority how much
this is going to cost and from where
the money comes?

I would like the RECORD to note the
dull silence.

Mr. DORGAN. Will the Senator yield
while waiting for an answer?

Mr. REID. Yes.

Mr. DORGAN. I think there are two
other questions on that point: Not only
how much does it cost, but because this
is a tax provision, is it not the case
that this clearly is a blue-slip provi-
sion? A tax provision cannot start in
the Senate.

Mr. REID. Will the Senator explain
what this means to the people watch-
ing?

Mr. DORGAN. Constitutionally you
must not start a tax provision in the
Senate; it has to originate in the
House. Second, is it offset? If so, how
would one pay for this tax incentive? I
think those questions should be asked
as well. I wonder if we could get an an-
swer to that.

Mr. REID. I would ask, through the
Chair, the manager of the bill to an-
swer those questions, if he would,

DORGAN. Will the Senator
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please. We have just received a copy of
the amendment from the pages a cou-
ple minutes ago.

Mr. JEFFORDS. I will defer to the
distinguished Senator from OKklahoma.
Mr. NICKLES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Let me make a couple
comments on the bill in general. I am
assuming I am on our time.

The PRESIDING OFFICER. Yes.

Mr. NICKLES. How much time re-
mains on the amendment?

The PRESIDING OFFICER. The ma-
jority has 23 minutes 6 seconds; the mi-
nority has 42 minutes 45 seconds.

Mr. NICKLES. Mr. President, one, I
understand some of my colleagues
made the statement, what about a blue
slip? If we pass a tax cut, won’t the
House of Representatives automati-
cally blue-slip it? For those people who
are not aware of what that means—and
probably a lot of people watching do
not have the faintest idea what that
means and what that has to do with
health care—the idea of a blue slip is
that the Constitution of the United
States says: All revenue measures
must originate in the House. If the
Senate originates a tax cut or revenue
measure, the House can refuse to take
it. They can blue-slip it and not have it
go anywhere. We do not plan on having
that on this particular bill. We have
seen it before.

I might mention, in the unanimous-
consent agreement that was agreed to,
that outlined the procedures for the
bill. We agreed:

That following passage of the bill, should
the bill upon passage contain any revenue
blue slip matter, the bill remain at the Desk;
that when the Senate receives the House
companion bill, the Senate proceed to its im-
mediate consideration; that all after the en-
acting clause be stricken, the text of the
Senate-passed bill be inserted in lieu thereof,
and the bill, as amended, be passed; and that
the Senate insist on its amendment and re-
quest a conference with the House, all with-
out any intervening action or debate.

What that means is, obviously, we
knew in the Senate bill it was our in-
tention to deal with tax issues because
we want to increase access; we want to
improve access; we want to increase
the number of people who are insured.
Unfortunately, our colleagues’ bill, the
Democrat bill, the Kennedy bill, will
increase the number of people who are
uninsured. It is estimated by people to
increase the number of uninsured by 1.8
million, maybe 2 million people who
would lose their insurance. We don’t
want to do that.

I stated on the floor of the Senate,
maybe 2 years ago, that whatever we
did we should do no harm, we should
not increase health care costs, and we
should not increase the number of un-
insured. We should be doing just the
opposite. We should be increasing the
number of insured.

In the amendment the Senator from
Maine has offered, we have given a tax
credit for people with long-term health
care, a provision I believe and I hope
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and expect will improve the access to
long-term health care, which is a prob-
lem for millions of Americans. That
will improve it dramatically. It will be
a very positive change.

I compliment my friend and col-
league from Maine for basically saying:
We want this in our bill. Long-term
health care is a very significant prob-
lem. There are a lot of people going
into nursing homes and they are going
bankrupt or their families are going
bankrupt trying to take care of loved
ones in nursing homes.

Shouldn’t we do something to ad-
dress that? In the Tax Code we have in-
centives to help with health care, rath-
er significant incentives. Large cor-
porations get to deduct 100 percent.
Unfortunately, the self-employed only
get to deduct 45 percent. We have al-
ready addressed that. That was one of
the amendments we agreed to yester-
day, allowing 100-percent deductibility
for the self-employed. That is a posi-
tive change.

This change, as offered by our col-
league from Maine, and others, is a
very positive change saying, let’s give
a tax deduction for people in pur-
chasing long-term health care coverage
so they will not be so dependent on
their kids or their grandkids, in some
cases, or other family members, so
they can start working on preparing
for their later years and making that
available for them now. That will im-
prove their quality of health care now,
or they will be ready for it now. Most
people do not do that. Most companies
do not do it. Most plans do not do it.
We want to encourage it. We want to
jump start it. We want to make it a
common option, a common fringe ben-
efit that, frankly, right now is not
there. Most people do not have it, do
not think about it until it is too late,
until a loved one goes into a nursing
home or maybe a loved one has a real
problem with Alzheimer’s or some-
thing, and the expenses are very large.

So the provision my friend and col-
league, Senator COLLINS, has offered al-
lows individuals with no employer sub-
sidy to deduct 100 percent of the cost of
long-term care insurance and allows
long-term care benefits to be offered
through a cafeteria plan.

The estimated cost—I think some-
body asked that—is $5.4 billion over 5
years and would benefit an estimated
3.8 million taxpayers. I make that
clear.

One of my colleagues said: How is it
paid for? How are you going to pay for
it? What is your intention on how to
pay for it?

We actually do intend on having
some offsets. We have not introduced
those yet. We will at the appropriate
time.

I have been somewhat critical and
maybe have had a little fun with my
colleague, Senator KENNEDY, because
he had some tax increase in some of
the provisions including Superfund and
others. I do not think Superfund be-
longs in this bill. We do plan on having
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some offsets at the appropriate time.
We do not have to, under this UC, have
them in the bill at this point or else
my colleague could make a point of
order on it. That is not allowed in the
unanimous consent agreement that
was already reached by both sides, and
s0 I just mention that.

But at the appropriate time we ex-
pect to have an offset. Even if we did
not have an offset, the bill would not
pass the Senate; it would be held at the
desk until we received the appropriate
vehicle from the House of Representa-
tives.

Mr. President, I reserve the remain-
der of my time.

Mr. REID addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I think this is an inter-
esting argument, to say the least. We
have, on this side, striven, worked very
hard to make sure there are some bene-
fits for long-term care. It is great that
there is some acknowledgement they
want to do that, but in this age of fru-
gality, it is interesting that the major-
ity is willing to spend $5.4 billion with
no offset. Anything we have set forth
in this bill had offsets. We looked at
the Superfund as an appropriate offset,
and the only complaints we heard were
from the majority in this regard. In
short, it appears that we have, as the
Senator from California pointed out, a
provision to help women that really
doesn’t help women. Helping the
women which is about 20 million
women, is not mandatory. The HMO
could do it if they want to. It is per-
missive. It is like having nothing.

We have learned from a letter from
the President of the American College
of Obstetricians and Gynecologists
that at least a third of the women who
want to go to a gynecologist in these
HMOs are refused. This amendment,
the little bit that we have been able to
see in the last few minutes, it is clear,
has no substance. It is a sham. It is a
phantom.

It is, as I pointed out in my opening
statement, a game that I first learned
when I went to New York, the shell
game. Every time you look under one
of these shells that the majority gives
us, it is empty. There is nothing there.
You keep looking, hoping that one of
the times you are going to pick up a
shell and there is going to be some-
thing of substance. This amendment
that we have been able to see, again, is
similar to the rest of the game that has
been played here the last 3 days.

The shells appear. We anxiously pick
one of them up. And just like the street
game in New York, they are empty.

Mr. DORGAN. I wonder if the Sen-
ator will yield for a question?

Mr. REID. I am happy to yield.

Mr. DORGAN. This all reminds me of
that old moonwalk that you have seen
people do, where they look like they
are walking forward, but, in fact, they
are making no progress. A famous sing-
er used to do that moonwalk. That is
what I see on the floor of the Senate.
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We offer a proposal that has the sup-
port of virtually every health organiza-
tion in this country and every con-
sumer and patient group in this coun-
try.

Mr. REID. My only correction is, not
virtually every group. Every group.

Mr. DORGAN. Every group. And the
proposal deals with care by specialists,
emergency care, OB/GYN. It covers the
vast array of the American people.

Then we have amendment after
amendment that is kind of like decora-
tion. It is kind of like the paint and the
chrome and the hood ornaments to try
to dress things up and make it look
like it is something, but it is a vehicle
without an engine.

The engine is what we have produced
on the floor in terms of a bill that says
we are going to do something real for
patients who are not getting the health
care they need. So we will give them
some protection.

The response we get is to come out
here with some empty vessels and some
dressing up of some empty vessels say-
ing: We share your concern and so here
is how we address it.

On the issue before us, isn’t it the
case that when someone stands up and
says: Women have a right to get treat-
ment by their OB/GYN, except when
they offer the proposal, it is a right for
only some women, but a right that will
be denied to most women? Isn’t that
the case?

Mr. REID. And a right that doesn’t
mean anything. It says that the group
health plan described in paragraph 2
may treat the ordering of other care,
“may treat.”” That says, as my friend
from Massachusetts has talked about
for 3 days, if the insurance company
decides it is good for them; right? What
are they going to decide is good for
them? The bottom line, what is going
to give the HMOs another top $10.5 bil-
lion in profits.

Mr. DORGAN. One additional ques-
tion: Wouldn’t it be the case that if the
Senator from Nevada brought to the
floor a tax proposal, or a spending pro-
posal for that matter, that costs $3 or
$56 billion, our friend would chase you
off the floor and say: If you are bring-
ing something to the floor that is not
paid for, come on, that violates all the
rules of the Senate?

Yet we just heard from our friend
from Oklahoma that this provision pro-
vides tax incentives. It is going to cost
billions of dollars. How are you going
to pay for it? Well, we don’t pay for it
in this bill, but we have an intention to
pay for it at some point along the way.

Do you think our friend from OKkla-
homa would let you get by with that,
bringing a provision to the floor that
says we are going to have a tax incen-
tive and you are not going to pay for it,
but you will come up with an answer
later?

Mr. REID. I say to my friend from
North Dakota, maybe it is going to be
paid for the same way as the huge cuts
that American veterans are getting. It
could be paid for the same way: Cut
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them some more, as the budget that
passed this body that not a single Dem-
ocrat voted for.

Mr. DORGAN. Talking about health
care.

Mr. REID. I am talking about health
care for veterans. Maybe that is where
we could get part of it, cut them some
more, the veterans.

Mr. DORGAN. Obviously, the Senator
is talking about the budget that was
passed by the Senate on a partisan
basis. I did not support that. It is not
the right approach to have substantial
veterans’ health care cuts. The Second
World War veterans are reaching a
time when they need maximum health
care that was promised them. The
right approach is not to cut veterans’
health care. The need is to increase it.
Getting back to the point, we have an
amendment that was offered, which we
had not previously seen, that suggests
it will provide some protection. In fact,
it denies that protection to the major-
ity of the American women. It doesn’t
guarantee it, in any event, and pro-
vides tax cuts that are not paid for.

Mr. REID. I say to my friend, it guar-
antees them that they may, if the in-
surance company or HMO decides they
want to give it to them, get it. It is
permissive. That is what it does. It
guarantees nothing.

Has my friend from Florida—again,
we have had little opportunity to look
at this—has my friend from Florida,
who has done such an outstanding job
in previous days talking about our sec-
ond amendment that we offered on
emergency medical care, had an oppor-
tunity to look at their provision in this
amendment, beginning page 15?

Mr. GRAHAM. I say to my colleague,
the answer is, briefly, yes. I have a cou-
ple of questions. Maybe I could engage
in a dialogue with Senator HUTCHINSON
on these matters.

Mr. REID. I yield my friend from
Florida 3 minutes for this question so
that we leave the Senator from Massa-
chusetts ample time. If you need more
time, we will consider it. Three min-
utes to the Senator from Florida.

Mr. GRAHAM. That depends on how
long it takes to respond to the ques-
tion. I will get started

As I said last night, there were two
principal differences between the Re-
publican and Democratic emergency
medical care provisions. The first of
those was the question of, if your child
has a 103-degree fever and needs to go
to an emergency room, and the closest
emergency room is one that doesn’t be-
long to your HMO, but you are taken
there anyway, can you be required to
pay higher charges for that closest
emergency room as opposed to taking
him to the more distant hospital that
belongs to your HMO’s network?

What had concerned me was the lan-
guage in the original Republican bill. I
am looking at subpart (C), section 721,
Patient Access to Emergency Medical
Care, in the original Republican bill.
On page 5, lines 5 through 18, is the
outline of the uniform cost-sharing
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provision. I had read the equivalent
language in the amendment which ap-
pears on page 18, line 13 through line 2
on page 19. I have tried to read them,
and I believe the language is verbatim
the same.

This is what the committee report
which was issued by the Committee on
Health, Education, Labor, and Pen-
sions and signed by all of the Repub-
lican Members said about that lan-
guage:

Plans may impose cost sharing so long as
it is uniformly applied to similarly-situated
individuals and to all benefits consisting of
emergency medical care. The committee be-
lieves that it would be acceptable to have a
differential cost sharing for in-network
emergency coverage and out-of-network
emergency coverage, so long as such cost
sharing is applied consistently across a cat-
egory.

The language is verbatim in the
amendment as it was in the original
Republican bill. So can I assume that
that committee language, which inter-
prets what section (B)(1) on page 5 of
the original Republican bill, lines 5
through 18 meant, is the same thing
that the verbatim language in your
amendment says?

(Mr. ABRAHAM assumed the Chair.)

Mr. HUTCHINSON. I respond to the
Senator from Florida by, first of all,
complimenting him for his concern and
interest in this issue and for, I think,
pointing out clearly some improve-
ments that were needed in the com-
mittee bill. I do not believe it was the
intent of the committee to allow a dif-
ferential in cost sharing for out-of-net-
work providers.

Mr. GRAHAM. Would the Senator
look at page 29 of the committee re-
port, the first full paragraph?

Mr. HUTCHINSON. I have looked at
that. I cannot explain that language,
but I believe a clarification was nec-
essary. We have made that clarifica-
tion in the amendment.

Mr. GRAHAM. Then why is the
amendment—what concerns me is that
the amendment has, word-for-word,
much of the same language as con-
tained in the underlying Republican
bill to which this paragraph relates.

Mr. HUTCHINSON. I say to the Sen-
ator, the change in the amendment is
in in-network uniform cost sharing.
That was the intent to be permitted.
The amendment, on page 19, on out-of-
network care, makes it abundantly
clear that such differentials in going to
an emergency room that may not be in
the network and requiring a penalty,
requiring an additional copayment be-
cause you went to an out-of-network,
would not be permissible.

Mr. GRAHAM. That language is also
verbatim in the underlying Republican
bill. There is a paragraph in the com-
mittee report that interprets that, as
well. That says:

The committee adopted an amendment of-
fered by Senator HUTCHINSON, adding a new
paragraph (2) to Section 721(b)—

Which is the same language in the
amendment—
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clarifying that plans may not hold a partici-
pant or beneficiary liable for any additional
charges—

That is not the issue of copayments
or deductible; that 1is additional
charges. This is what we used to refer
to as double billing.

—from a nonparticipating provider who
has provided emergency services for the par-
ticipant or beneficiary. In many commu-
nities, plans and MCOs typically contract
with specific providers and hospitals. How-
ever, an individual as a prudent layperson
may seek services at the nearest facility, de-
pending on the severity of the symptoms. It
is the committee’s intent to ensure that in-
dividuals acting under the prudent layperson
standards are not held liable financially for
exercising this right when they seek care at
a non-network facility.

That refers to the double billing; that
is, if you go to a nonparticipating
emergency room, they can’t charge you
more. But the issue—

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. GRAHAM. The subject of sub-
paragraph 1 is the issue of whether
they can charge you a different copay-
ment or deductible; that is, if my
standard deductible, if I go to an in-
network emergency room, is, let’s say,
20 percent, can I be charged a 70-per-
cent copayment because I am going to
an out-of-network? That is what both
subparagraph 1 and the paragraph on
top of page 29 of the committee report
refers to. They are two significant and
different concepts.

Mr. REID. Mr. President, on our
time, I say to my friend from Florida,
he has answered his own question. The
fact of the matter is, they have copied
the old stuff from the old bill. They
have changed nothing. They have pack-
aged it in this fancy package with all
these ribbons and bows, as the Senator
from North Dakota said. As I have
said, we have this shell game being
played. We pick it up and there is noth-
ing under it.

I respect and admire so much the
Senator from Florida, who is an expert
in emergency room care. He has given
a number of dissertations on the floor
that have been outstanding. I say that
sincerely. Obviously, he understands
this issue much better than some who
have tried to speak on this issue.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. REID. I yield the Senator an-
other minute.

Mr. GRAHAM. If we both have the
same objective, which is to ensure that
a family with a child with a 103-degree
temperature won’t be at an economic
disadvantage by going to the nearest
emergency room—if our desire is to en-
courage that, let’s not be vague about
it. Let us not leave this ambiguous.

Mr. HUTCHINSON. Will the Senator
yield?

Mr. REID. On your time?

Mr. GRAHAM. No one is served by
ambiguity.

Mr. HUTCHINSON. I don’t think it is
ambiguous at all. There has been a
misunderstanding of the language in
the amendment.
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Certainly, there can be a differential
in a network plan between going to an
emergency room and going to a pro-
vider other than an emergency room.
That is what is clear both in the bill
and in the amendment. If you will lis-
ten to the language of the out-of-net-
work case, I think it is as unambiguous
as any language can be:

The plan shall cover emergency medical
care under the plan in a manner so that, if
such care is provided to a participant or ben-
eficiary by a nonparticipating health care
provider, the participant or beneficiary is
not liable for amounts that exceed the
amounts of liability that would be incurred
if the services were provided by a partici-
pating provider.

I believe that is as clear and unam-
biguous as language can be. It was our
intent that you should not have any in-
centive to drive across town while your
child or your spouse is in jeopardy,
that you should be able and would be
able to go to the closest emergency
room without incurring additional
costs. That is what the amendment
does, and that is what I think should be
done.

Mr. GRAHAM. Here is the problem. I
am a court or I am an administrative
agency trying to apply this law. I have
exactly the same language in this
amendment as was reported by the
Senate committee of jurisdiction. That
committee issued a report that, in very
unambiguous language, specifically in-
terprets these words to mean that you
can’t be charged more if you take your
kid to the closest emergency room that
doesn’t happen to be a part of a partici-
pating network.

Now, you have said, Senator FRIST
has said, and I think everybody agrees,
that we don’t want that to be the re-
sult. So why don’t we get a set of words
that removes any ambiguities so that
no one, a year from now, can go back
to this same report and read what the
committee allegedly meant as applied
to the Senate words. It is not a com-
plicated concept to articulate. We
ought to do it.

Mr. FRIST. Mr. President, I yield
myself 2 minutes. To clear this up, the
three of us have had discussions. The
issue in the underlying bill was not
clear. The question was raised two or
three nights ago by the Senator from
Florida that there is a potential bar-
rier there that we need to clarify, to
make sure you can go to the closest
emergency room, that there is not an
economic barrier there, believing you
are going to be charged more if that is
an out-of-network provider or partici-
pant.

I agreed on the floor openly two or
three nights ago. The committee report
I disagree with, he disagrees with it,
and Senator HUTCHINSON disagrees be-
cause it says—I don’t have the exact
words, but it implies they are allowed
to charge more out-of-network. There-
fore, agreeing with that, we have come
up with this wording, which is as clear
as we can make it. I want to make sure
the RECORD is clear that I agree with
the Senator from Florida and with Sen-
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ator HUTCHINSON, and this is our best
effort to be as clear as we can, and that
the language in the committee report
is inconsistent with the amendment on
the floor.

I yield the floor.

Mr. GRAHAM. I don’t mean to be re-
petitive, but my concern is that the
language in the amendment is exactly
the language that is in the underlying
bill to which that committee report
was written.

PRIVILEGE OF THE FLOOR

Mr. DORGAN. Mr. President, I ask
unanimous consent that Marc Schloss
be allowed privilege of the floor.

Mr. REID. Mr. President, I yield 5
minutes to the Senator from Rhode Is-
land to talk about the provision in this
amendment dealing with specialists.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized.

Mr. REED. Thank you, Mr. Presi-
dent. I thank Senator REID for yield-
ing.

This amendment contains many ele-
ments, one of which is apparently an
attempt to provide access to specialty
medicine and specialists. But it is an
attempt that I think falls far short of
the mark.

If you look at the definition of spe-
cialty care, it means, according to the
legislation, someone who has ‘‘ade-
quate expertise.” I don’t know of any
medical professional who would define
themselves as a specialist using that
terminology—it seems oxymoronic—
‘“‘adequate expertise.”

It also says ‘‘age appropriate exper-
tise.” That is one of the crucial issues
we must address. It is one of the crit-
ical differences between the Demo-
cratic proposal and the Republican
amendment that is before us today, be-
cause in our proposal we specifically
guarantee access to pediatric special-
ists. For example, these are individuals
who we hope have more than ‘‘adequate
expertise.”” These are individuals who
have been recognized by their col-
leagues as in fact highly qualified,
highly specialized practitioners of med-
icine.

Their amendment is somewhat illu-
sory. It talks about specialists. But
then it just says to the insurance com-
pany that if you can find someone with
adequate expertise, you can call him or
her a specialist. And with respect to
age, it doesn’t have to be a pediatric
specialist; it can just be someone who
has, as I quote, ‘‘age appropriate exper-
tise.”

What does this mean? Someone who 2
years ago saw a 12-year old or a 13-year
old—the individual might, in fact, be a
cardiologist, or a nephrologist, but saw
the child a couple of years ago—is that
‘“‘age-related expertise?”

That is not what I think we have to
ensure in this legislation. We should be
able to guarantee to every parent that
if their child is seen by a general prac-
titioner—a pediatrician, we hope, in
the case of a child—and that child
needs a consultation, or referral, to a
pediatric specialist, that is what will
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happen. Sadly, this legislation falls far
short of that. We must do that.

I just spent several hours on Monday
at the Providence, RI, General Hos-
pital. I met with pediatricians and pe-
diatric specialists. They all told me the
same thing. They have a lot of dif-
ficulty getting referrals in managed
care to pediatric specialists. They
sometimes might be offered a referral
to an adult specialist. But there is a
difference. I think anyone with any
knowledge of the medical profession—
in fact, far more than I—would identify
and recognize immediately that a pedi-
atric cardiologist and a pediatric
nephrologist are in a different subset of
specialties from what you find at the
adult level.

Our legislation guarantees this type
of elasticity to the family.

The other chorus I heard from listen-
ing to these practitioners is the fact
that the primary care physician in the
pediatric field today are overwhelmed
because they are seeing children—par-
ticularly in the context of some of
these attention-deficit disorders—and
they are in five or six different types of
medicines that they don’t see fre-
quently or commonly in their practice.
They need to get a referral to a spe-
cialist in child psychiatry, for example,
or someone who has much more exper-
tise. And, once again, without hard,
iron-clad guarantees of access to pedi-
atric specialists, this will not happen.
It is not happening now.

I seriously question the effectiveness
of this particular language when it
comes to doing what we think can and
must be done; that is, to have, particu-
larly with some of the children—I have
made this point time and time again—
to have children be with pediatric spe-
cialists and not just with people with
““adequate expertise,” not just someone
who may have seen a few children a few
years ago but recognized pediatric spe-
cialists.

I continue to hammer away at this
issue of children because typically they
are so poorly served in managed care in
regard to access to specialists. For one
reason, there is a very small volume of
chronically ill children who need this
access. As a result, managed care pan-
els seldom will employ these pediatric
specialists.

For this reason, and for the reasons
from the other side, my colleagues, 1
think this amendment falls far short of
what we need to do. I strongly urge its
rejection and acceptance of the Demo-
cratic alternative.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
3 minutes to the Senator from North
Carolina.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Mr. President, I say
to my colleagues and to the Senator
from Tennessee that I suffer from the
disadvantage of having seen this
amendment only for a short period of
time, as my other colleagues have. But
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just in that short period of time, I have
found what appear to me to be—and I
am perfectly willing to listen to an ex-
planation—three gaping holes in this
amendment, particularly as it relates
to the issue of specialty care. I think
our amendment completely closes
those holes.

Hole No. 1: Even though the bill pro-
vides for timely specialty care in ac-
cordance with the exigencies of the
case of access to primary and specialty
care specialists—that on the surface
sounds wonderful—here is the problem.
There are three huge holes in that pro-
vision.

No. 1, the plan can still do anything
it wants to control costs, which means
the plan can have a provision that es-
sentially wipes out access to some par-
ticular specialty, or some particular
kind of specialty care, in order to con-
trol costs. All they have to do is justify
it on that basis, which is to control
costs.

So they can essentially eliminate the
value and substance of this provision
by simply saying, as they do every day
now: We are doing this on the basis of
cost. That is the reason the HMO is
doing this. We have to do it for cost
control—so they can keep kids from
seeing specialists and so they can keep
adults from seeing specialists. And
their justification is, they are control-
ling costs.

Huge gaping loophole No. 2: They can
still condition access to a specialist in
a treatment plan, which means the
HMO can provide a treatment plan that
is completely contrary to what the
medical professionals taking care of
the patient believe the patient needs to
see in terms of a specialist.

If that treatment plan—written by
the health insurance company, written
by the HMO—is inconsistent with what
the doctor is doing in taking care of,
for example, a young child whom he be-
lieves he needs to see in terms of a pe-
diatric specialist, then the right to see
a pediatric specialist is gone.

So we already have two huge gaping
holes:

No. 1, the HMO can keep people from
seeing specialists by just saying, we
are controlling costs. That is as simple
as that. It is over. Control is in the
hands of the health insurance com-
pany.

No. 2, if they say we have a treat-
ment plan that is different from what
the treating doctors say the child
needs, they can keep the child from
seeing a specialist, completely elimi-
nating the right.

And the killer is gaping hole No. 3,
particularly working in combination
with the other two, which is, there is
no right to an external appeal.

The result of this is, if the HMO says,
we are not going to let you see a spe-
cialist because of cost, we are not
going to let you see a specialist be-
cause we have a treatment plan that is
inconsistent with what the treating
doctors say, the patient is completely
out of luck. They can’t do a single
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thing about it. They have no right to
an external appeal. They are com-
pletely stuck. The power remains en-
tirely in the hands of the HMO and the
health insurance company.

It doesn’t cure it in any way because
of the extraordinary problems we have
with access to specialty care today.

Thank you, Mr. President.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, I
yield 5 minutes to the Senator from
Minnesota.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. GRAMS. Thank you very much.

Mr. President, I rise to lend my voice
in support of Senator COLLINS’ amend-
ment regarding deductibility for long-
term care insurance.

I know some of those on the other
side call this a sham-type proposal. But
to the minority, a lot of times a sham,
or empty vessel, or a shell game, if the
Government doesn’t do it, or buy it, or
provide it somehow, if you encourage
personal responsibility, if you encour-
age individuals to buy in the private
sector, that doesn’t count. The Govern-
ment is left out.

I think by offering this amendment—
by offering the tax incentives—to try
to level the playing field between big
employers, self-employed, and employ-
ees who do not have coverage, and giv-
ing them this incentive, many will
take the option to buy this long-term
insurance because they will have more
access and because it will be more af-
fordable.

That is the heart and basis of this
amendment.

As Senator COLLINS mentioned, the
long-term care provision of this
amendment was contained within the
Health Care Access and Equity Act
which I introduced last month. I am
pleased the Senate will get a chance to
vote on this issue because it is such an
important issue for today’s seniors and
tomorrow’s retirees.

Mr. President, it is estimated that, in
the history of the world, half of the
people who have ever reached age 65
are alive today. As the baby boom gen-
eration ages, the population of those
over age 65 will increase quicker than
at any time in history. The increase in
the aged population brings with it a
number of complex and vexing issues,
one of which is long-term care.

The Health Insurance Portability and
Accountability Act tinkered slightly
with the issue of long-term care insur-
ance, but we need to meet the issue
head on rather than skirt the edges.

I have believed we should encourage
individuals to save for their retirement
needs and, for a number of reasons,
usually cost, long-term care insurance
is often overlooked during retirement
planning. Unfortunately, I think this
often leads to individuals spending
themselves down to poverty and rely-
ing on Medicaid in order to pay for
long-term care.

Again, the heart of this amendment
is to encourage people when they are
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planning for those years to also include
long-term care to protect their estate,
to protect their heirs.

By allowing individuals to deduct the
costs of long-term care insurance, we
can prevent many of our elderly from
impoverishing themselves in order to
receive long-term care.

I also wanted to express my apprecia-
tion to Senator HUTCHINSON for his
work on the prudent layperson lan-
guage which is so important to all of
our constituents.

As many of my colleagues know, I
have been working on emergency med-
ical services issues for the past 3 years
and believe this provision will not only
help patients in their time of emer-
gency, but it will help our EMS pro-
viders continue to offer the most ad-
vanced emergency care in the world.
This will help do that.

Finally, Mr. President, I'd like to ex-
press my appreciation to the physician
Senator from Tennessee for not only
his work on the access to specialists
provision, but also his work through-
out this debate providing a voice of ex-
perience and reason.

Again, I would urge my colleagues to
vote for this much needed tax relief for
long-term care insurance.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Before my friend from
Minnesota leaves the floor, I am curi-
ous as to how you are going to pay for
the $5.4 billion that the long-term care
would cost. Where would that money
come from?

Mr. GRAMS. We have discussed that.
I believe Senator NICKLES has today
talked about that. We do have provi-
sions that will be offered.

The plan is there. Don’t think Repub-
licans would offer this without a plan
to go along with it.

Mr. REID. What is the plan?

Mr. GRAMS. As Senator NICKLES
said, it will be offered.

Mr. REID. He said it would be offered
later.

Mr. GRAMS. It will not come out of
the Superfund money, I assure you of
that.

Mr. REID. What other ideas do you
have as to where it would come from?

Mr. President, I yield 4 minutes to
the Senator from New Mexico.

Mr. BINGAMAN. Mr. President, I ap-
preciate the chance to speak about the
pending amendment, particularly
about the specialty care provision of
the pending amendment.

I read it recently, but I think there
are some serious concerns that need to
be addressed. The Senator from North
Carolina has raised them. I know oth-
ers have as well.

As I understand the amendment now,
there is no provision in it to restrict an
HMO from charging additional for a pa-
tient if they need to go outside the
plan to get specialty care. One of the
things we have tried to do in the
amendment we drafted on specialty
care is to ensure not only that a person
has the right to specialty care but that
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they cannot be charged whatever the
HMO determines in additional charges
they want to tack on in order to get
that access.

I think this is important. Clearly, if
a person has signed on to a health care
plan, they expect to be able to access
the care they need without incurring
additional costs, particularly when
there is no restriction in this legisla-
tion or this pending amendment, that I
am aware of, which would in any way
restrict the amount of the additional
cost that might be added. That is a
very real concern which I think we
have to bear in mind.

Another concern is, the amendment
we intend to offer on specialty care
tries to specify that if a person has a
chronic illness that requires the care of
a specialist, that specialist could be
designated as the primary care pro-
vider. For example, someone who is di-
abetic and who needs to see a spe-
cialist, an endocrinologist—which I be-
lieve is the specialty that is focused on
dealing with the problems of dia-
betics—a person could have that
endocrinologist designated as their pri-
mary care physician so they could go
directly to that person and not have to
go through a primary care provider in
each case.

As I read this amendment, it says
nothing in this section shall be con-
strued to prohibit a plan from requir-
ing the authorization of a case man-
ager—that is, the person working for
the insurance company—or the pri-
mary care provider each time you go to
see a specialist.

I think that is another defect in the
bill, as I understand it. Now, I could be
corrected on any of this if the author
of the amendment can point to other
language that I am not aware of.

The third point I want to make is the
same question the Senator from North
Carolina raised. He referred to it as
“gaping hole No. 3.” That is the ques-
tion about what do you do when the
health maintenance organization says
no, we will not allow you to access a
specialist. That is a real-life cir-
cumstance that many people face.

In the amendment we intend to offer,
we provide if you are denied access to
a specialist, you can get an inde-
pendent reviewer to review that deci-
sion on a very timely basis and then
abide by that decision. There is noth-
ing in the pending amendment I can
see that would provide for any such ap-
peal if the HMO turns down a patient’s
request for specialty care.

We had a very good opportunity ear-
lier today to hear from a mother of a 4-
year-old boy about the problems she
encountered in trying to get access to
specialty care for him. That cir-
cumstance is one that many people
face. She was delayed and delayed and
delayed by the health maintenance or-
ganization constantly saying they
would not allow her to see anyone but
her primary care physician for the var-
ious ear infections her 4-year-old son
was having because they believed those
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should be treatable by that primary
care physician. After more than 2 years
of being delayed, she finally did get ac-
cess to a specialist. The specialist did a
surgical operation which corrected the
problem.

Unfortunately, because this situation
existed at this time in her son’s life,
her son now has a speech impairment
and is having to go through therapy for
that. Again, she is encountering prob-
lems getting access to that speech
therapy for her son through the HMO.

I don’t believe the specialty care pro-
vision in this amendment that is pend-
ing solves the problem for most Ameri-
cans.

I yield the floor.

Mr. JEFFORDS. I yield 5 minutes to
the Senator from Iowa.

Mr. GRASSLEY. Mr. President, I am
pleased to support Senator COLLINS’
amendment that addresses several im-
portant areas. In particular, I am glad
to support the provision to allow a
100% above the line tax deduction for
the long-term care insurance.

As chairman of the Special Com-
mittee on Aging, addressing the chal-
lenges of long-term care have been
high on my list of priorities. During
the past two years, I've heard first-
hand from individuals and family mem-
bers about the financial challenges
that go along with managing long-term
care needs, such as those associated
with Alzheimer’s Disease.

In too many cases, families experi-
ence financial devastation when faced
with long-term care needs. Unfortu-
nately, many families do not plan for
costs associated with long-term care.
And many families are mis-informed
about what Medicare and Medicaid
cover in respect to long-term care.

Today’s average cost of nursing home
care is about $40,000 a year. When indi-
viduals are faced with a chronic or dis-
abling condition in retirement, they
often quickly exhaust their resources.
As a result, they turn to Medicaid for
help.

In fact, the care for nearly 2 out of
every 3 nursing home residents is paid
for by Medicaid. As many seniors real-
ize too late, Medicare does not cover
long-term care costs.

I introduced legislation last Congress
and again this Congress to provide an
incentive for individuals to plan and
prepare for long-term care cost. Like
the provision in Senator COLLINS’
amendment, my bill will allow Ameri-
cans—who do not currently have access
to employer subsidized long-term care
plans—to deduct the amount of such a
plan from their taxable income.

This encourages planning and per-
sonal responsibility by helping to make
long-term care insurance more afford-
able for middle class taxpayers.

Longer and healthier lives are a
blessing and a testament to the
progress and advances made by our so-
ciety. But Americans must be alert and
prepare for long-term care needs. The
role of private long-term care insur-
ance is critical in meeting this chal-
lenge. Over the past ten years, the
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long-term care insurance market has
grown significantly. The products that
are available today are affordable and
of high quality.

As policy makers, our job is to de-
velop policies for public programs that
can deliver efficient and cost-effective
services. Yet, equally important is the
role of private long-term care financ-
ing. We must take steps to inform
Americans about the importance of
planning for potential long-term care
needs. And, in turn, we should provide
incentives now for the families to pre-
pare financially for their retirement.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, I
yield the Senator from Maine such
time as she may take.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the Senator
from Michigan, Mr. ABRAHAM, be added
as a cosponsor to the pending amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JEFFORDS. Mr. President, I
yield to the Senator from Tennessee as
much time as he may desire.

Mr. FRIST. Mr. President, how much
time remains?

The PRESIDING OFFICER. The Sen-
ator from Vermont has 7 minutes; the
Senator from Massachusetts has 10
minutes 40 seconds.

Mr. FRIST. Mr. President, a number
of issues have been raised again. I ap-
preciate the debate. I think it has been
very good on a number of these issues,
some of which we have talked about in
the past and some of which have come
up on the floor. It is difficult, with the
amendments being presented, to know
exactly what to address and what not
to address. Those of us who have been
looking at this for the last year, and
through the Health, Education, Labor,
and Pensions Committee, have looked
at a number of these issues. Let me
comment.

The allegation has been made the Re-
publican bill does not assure access to
specialty care. The fact is the fol-
lowing: The Republican bill guarantees
access to specialists. Period. Section
725 states that plans ‘‘shall ensure ac-
cess to specialty care when such care is
covered under the plan.” We brought
up again and again that the problem
with the Democratic bill is that it
guarantees that 1%2 million Americans,
if it were adopted, would not have any
health insurance at all and, therefore,
would not have access to specialty
care.

No. 2, we have heard that under the
Republican bill there is no guarantee a
child with cancer will have access to a
pediatric oncologist. That came up ear-
lier in the debate. The Senator from
Rhode Island brought it back up, so let
me just clarify what we have done.
Again, it has been a process, as we
talked again and again about that.

The Senator from Rhode Island says
we need to specifically say ‘‘appro-
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priate pediatric expertise.” We talked
about it in the committee. The reason
we use the words ‘‘age appropriate ex-
pertise’” instead of just pediatric,
which is much more narrow than ‘‘age
appropriate expertise’ is because it in-
cludes pediatrics but it also includes a
terribly important part of our popu-
lation and that is the geriatric aspect
of health care.

We are going to have a doubling of
the number of seniors over the next 30
years in this country. We have to write
this legislation for today and 10 years
from now and 20 years from now. By
using the words ‘‘age appropriate ex-
pertise” instead of the very narrow
construction of ‘“‘appropriate pediatric
expertise,” we include the geriatrician,
both of today and the future, as well as
the pediatrician; on either end of the
spectrum. That is the intent. That is
the way it is written. That is the way
it is spelled out very clearly in the
committee language in the report.

Going through, we have heard again
and again: Under the Republican bill,
patients could be charged more for out-
of-network specialty care, even if the
plan is at fault for not having access to
appropriate specialists.

Again, let me read from the com-
mittee report, on page 33, because some
people have not gone back to read the
original committee report which is the
intent behind the language. We say:

. . . the committee intends that when the
plan covers a benefit or service that is appro-
priately provided by a particular type of spe-
cialist not in the network, the benefit will be
provided using the ‘‘in-network’ cost-shar-
ing schedule.

I want people to understand that. It
is on page 33 of the committee report,
for people to refer back to that.

I heard again and again: The Repub-
lican bill will not allow patients to ap-
peal a denial of access to a specialist,
to make that appeal to an independent
reviewer. The fact of the matter is the
Republican bill provides the right to an
independent, external review by a med-
ical expert when the access to a spe-
cialist is denied on the basis that care
is not medically necessary or not medi-
cally appropriate.

So, again, let me summarize for, I
think, the Senator from Rhode Island.
The ‘‘pediatric expertise’” I have ex-
plained to be more ‘‘age appropriate
expertise.”” The Senator from North
Carolina listed three gaping holes
which I simply contend are not gaping
holes.

I have not addressed one. The first
was the plan can do anything to con-
trol costs. That was his point No. 1. Let
me say that what we have used in the
bill is, in fact, almost the exact words
out of the Democratic bill. He is refer-
ring to the rule of construction under
the timely access provision, section
104. Basically, we lifted—used the exact
same wording as the rule of construc-
tion. It goes something like:

Nothing in this paragraph shall be con-
strued to require the coverage under a group
health plan of particular benefits or services
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or prohibit a plan from including providers

And it goes on forward.

With that, I will simply refer him to
the rule of construction on page 34 and
35 of their bill, of the underlying Ken-
nedy bill, because that is where we
took that rule of construction, about
not requiring coverage.

The second so-called hole was the
treatment plan issue and the limita-
tion. Again, from your bill, if you look
at page 12 where we say we require a
treatment plan, your bill requires the
same sort of treatment plan as what we
actually required. Again, you can be
critical of it in our plan, but explain
why it is in your plan on page 12.

The third is this right to appeal. It is
very important to deal with that right
to appeal. Saying there is no right to
appeal is, basically, absolutely false.
We have obtained a legal opinion on
this to make absolutely sure. If re-
quired, the treatment plan is re-
quired—what they told me, it is to be
an element of medical judgment; that
is, is it medically necessary or not nec-
essary, which takes it in the realm of
medical judgment. If that is the case,
there can be an appropriate request for
an external appeal, where you have a
medical physician, independent re-
viewer, have the final say as to wheth-
er or not that coverage is there.

That is about 9 or 10 of the com-
plaints that have been discussed over
the course of the day.

Senator BINGAMAN mentioned cost
sharing. Again, I would refer him to
page 33 of the report where we talk
about in-network cost sharing.

His second point where the special-
ists have to be primary care physi-
cians, I have gone on and on about this.
I just disagree. Specialists today—a
heart transplant surgeon does not need
to be designated a primary care physi-
cian from an access standpoint when
you have removed the barriers, and
that somebody does have access, as
guaranteed in the bill.

I see there to be no reason why you
designate a heart transplant surgeon to
be a medical specialist. We just dis-
agree. I yield the floor.

The PRESIDING OFFICER. Time has
expired on the time of the Senator
from Vermont. Who yields time? The
Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I want
to go over where we are in the debate.
The amendment that has been proposed
by our Republican colleagues covers, as
close as I can figure, four different
areas: One is the tax credit of long-
term care. It is being defined. We have
asked the Treasury Department to
look at that because many of us are in-
terested in the long-term care issue.
We have not heard back from the
Treasury Department. Time has ex-
pired on this particular amendment.

There is also the issue of changes to
the OB/GYN provision and whether this
is a change which gives the protections
to women which we have included in
our legislation. The provisions have
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been examined by various OB/GYN spe-
cialists. We will include in the RECORD
the inadequacies of those particular
provisions in achieving the objectives
described on the floor. The OB/GYN
specialists find the language included
in that amendment fails. That will be
available to the Members.

Third is the speciality issue. Our
good friends, the Senator from New
Mexico and the Senator from Iowa, as
well as the Senator from Rhode Island
and the Senator from North Carolina,
and others will address in greater de-
tail the issue of specialists.

I want to make a brief comment in
response to the particular proposal of
the Senator from Tennessee. In reading
through the language—and it is impor-
tant to read the language, as the Sen-
ator has said—it says:

Nothing in this section shall be construed
to prohibit a group plan from requiring that
speciality care be provided pursuant to a
treatment plan so long as the treatment
plan——

Is developed by the specialist. On
page 12, it says:

. appropriate to the conditions of the
participant or beneficiary, when such care is
covered under the plan, such access may be
provided.

“When such care is covered under the
plan” makes the provision meaningless
because the care is covered only if au-
thorized by the gatekeeper. It says
when the care is covered, but it does
not say it has to be covered.

Then it says:

Such access may be provided through con-
tractual agreements with specialized pro-
viders outside the network.

That is optional. You can read all the
lines you want about age-appropriate
speciality if they include it in the plan,
but if you start right out and say it is
not included and is optional, it is
meaningless. That is not only my opin-
ion, but it will be gone into to some de-
gree by others.

I listened to my friend and colleague
from Tennessee say the issue is appeal-
able. Why not write that in the bill?
We wrote it in. Why leave any ques-
tion? Why does he have to quote a let-
ter from some law professor? I have a
letter from a law professor that says it
does not. Why not just write it in the
bill?

I hope there will be some kind of re-
sponse. I will be glad to yield for a
minute. We wrote in our bill that it is
appealable if a specialist such as a pe-
diatric oncologist or necessary spe-
cialist is denied. Why isn’t it included
in the Republican plan? It is not.

We will have an opportunity to de-
bate that issue.

I do not want to get off message, but
I hope our good friend from Oklahoma,
as well as our good friend from Texas,
will now look at what the Republican
bill is costing.

This is what the Republican bill is
costing. According to joint tax, it is $1
billion for patient protections; 100 per-
cent deductibility for small business is
$2.9 billion; liberalized MSA, $1.5 bil-
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lion; flexible spending account is $2.3
billion. That adds up to $7.7 billion.
Long-term care is $5.4 billion. That is
$13 billion—$13 billion for the Repub-
lican plan.

I hope we do not hear any more about
the cost of the plan with no offsets. I
hope we can get rid of that argument.
It has taken us 2% days. Under CBO,
ours is $7 billion. The Republican plan
with this will virtually be doubled. I
hope we are going to be free of that ar-
gument. We want to focus on what we
are interested in, and that is the Pa-
tients’ Bill of Rights.

We are going to have an amendment
when I yield back the time in just a
moment. I want the membership to un-
derstand, this amendment will not be
targeted to OB/GYN. It will not be tar-
geted to long-term care. It will not be
targeted to emergency room care,
though there are many different provi-
sions in that with which we take issue,
which our friend from Florida has
pointed out. This will only be targeted
to the provisions of the Republican
amendment on speciality care.

Our amendment is accepted and
those who will put forward and present
it are Senator BINGAMAN, Senator HAR-
KIN, Senator EDWARDS, and others will
debate that for the next 50 minutes. It
will only be amending that particular
provision. We will have an opportunity
to make a judgment on the rest of the
provisions later, depending upon what
happens on this.

We are limiting this debate to what
we have always wanted: a debate on
the Patients’ Bill of Rights, and that
is, protecting people from the abuses of
HMOs. Long-term care is not a part of
that provision, although it was brought
in and that is important. We do not be-
lieve it belongs on this, but it is here.

Many of us are unprepared to make a
judgment on that since we just found
out about that particular provision. We
will be interested in what the offsets
are going to be.

The next proposal will be the amend-
ment that will be offered by the Sen-
ator from New Mexico which will be
targeted to speciality care. We are pro-
tecting patients, and we insist they get
the specialty care we believe is so es-
sential.

Mr. President, I yield back the re-
mainder of my time.

Mr. GREGG. Will the Senator yield
for a question prior to yielding back
his time?

Mr. KENNEDY. Not at this time.

The PRESIDING OFFICER. All time
is now yielded back on the Collins
amendment.

AMENDMENT NO. 1245 TO AMENDMENT NO. 1243
(Purpose: To guarantee access to specialty
care)

Mr. KENNEDY. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Massachusetts [Mr. KEN-
NEDY], for Mr. BINGAMAN, for himself, Mr.
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HARKIN, Mr. DoDD, Mrs. MURRAY, Mr. REID,
Mr. EDWARDS, Mrs. BOXER, Mr. DURBIN, Mr.
GRAHAM, Mr. KENNEDY, Mr. DASCHLE, Mr.
FEINGOLD, Mr. ROCKEFELLER, Mrs. FEINSTEIN,
and Mr. REED, proposes an amendment num-
bered 1245 to amendment No. 1243.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”’)

Mr. KENNEDY. Mr. President, I am
going to yield the floor. If the Senator
has a question, I will be glad to yield
for a minute to respond. I want to have
our colleagues talk about this amend-
ment.

Mr. GREGG. I can respond on our
time relative to this amendment. I will
do it then.

Mr. KENNEDY. Fine. I did not want
to be discourteous to the Senator. I
yield 7 minutes to the Senator from
New Mexico.

The PRESIDING OFFICER. The Sen-
ator from New Mexico is recognized for
7 minutes.

Mr. BINGAMAN. I thank the Chair,
and I thank the Senator from Massa-
chusetts for yielding this time.

Mr. President, this is a very impor-
tant amendment. This is the amend-
ment that I believe is the most signifi-
cant for many Americans in this entire
debate. This is the amendment that re-
lates to the question of whether they
are going to have access to speciality
care as part of their arrangement with
their health maintenance organization.

Often, if speciality care is denied or
if access to speciality care is delayed
for a substantial period of time, it can
involve a real health risk and even
death for a patient. This is not an in-
significant matter. This is a very im-
portant matter which is essential we
deal with if we are going to put in
place some protections for patients in
this legislation.

The amendment that Senator KEN-
NEDY has sent to the desk on my behalf
establishes, first of all, a general right
to speciality care if it is medically nec-
essary. If a plan cannot provide such
care within its own network, then it
must allow the patient who needs that
care to go outside the network at no
extra cost to the patient. This is in
sharp contrast to the amendment we
were talking about before which the
Senator from Maine sent to the desk.
In that case, there was no restriction
on the HMO in its ability to charge ad-
ditional amounts to the patient if they
went outside the plan.

We provide that no additional
charges can be imposed. This is a pro-
cedure which is in place in many of our
managed health care plans, but unfor-
tunately not in all. What we would do
is say that this is a basic right that
people in this country are entitled to if
they have health care through health
maintenance organizations.

The second thing this amendment
does is it allows people who have a
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chronic or a serious ongoing illness
that requires specialty care to receive
that care either through a standing re-
ferral to a specialist or by designating
a specialist as their primary care pro-
vider.

This is very important. This is an im-
portant protection for disabled people,
for individuals with serious chronic ill-
nesses, such as diabetes. In my com-
ments a few minutes ago, I referred to
the fact that a person with diabetes
clearly needs access to a specialist on
an ongoing basis. They receive most of
their care from a specialist who under-
stands their condition, and that spe-
cialist is in the best position to coordi-
nate their care.

The plan which the Republican Mem-
bers offered a few minutes ago does not
guarantee access to that specialty care
without additional cost. It does not
guarantee access to that specialty care
for all patients. And it does not guar-
antee access to that specialty care on
an ongoing basis with that specialist
being designated as a standing referral
or as a primary care provider.

So there is a very great difference be-
tween what we are offering in this sec-
ond-degree amendment and what was
earlier discussed.

This amendment I think is abso-
lutely crucial for people who suffer
from these ongoing chronic diseases.
This is an issue which we heard very
dramatically described earlier this
morning in a press conference that oc-
curred outside the Capitol.

We had a woman attend who talked
about the problems—she is a nurse her-
self, so she knows a great deal about
providing medical care to individuals—
and she talked about the problems she
and her husband had in gaining access
to specialty care for their young child,
their 4-year-old son Matthew. What she
said I think rings true to a lot of Amer-
icans.

Let me just go briefly through her
story. She talked about Matthew hav-
ing a significant speech delay that had
been directly linked to his repeated ear
infections. She said for the first 2 years
of his life Matthew suffered 14 ear in-
fections. In most cases this is a normal
childhood illness that is treatable by
antibiotics, but in the case of Matthew
it was not a normal childhood illness.

The doctor who treated Matthew re-
peatedly used antibiotics instead of
granting the request, which the par-
ents made, for a referral to an ear,
nose, and throat specialist. As a nurse,
this mother, Beth Gross, knew the
risks of the chronic condition. She
grew frustrated at how a simple sur-
gical procedure called an ear tube
placement could have immediately cor-
rected this problem, and eventually her
frustration grew to a level where she
made the decision to change her pri-
mary care physician.

She called the insurance company at
that point. She said when she explained
the dilemma she was in, she was out-
raged by the response she received
from the insurance company.
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This is a quotation from her state-
ment. She said:

We could not get a referral for Matthew be-
cause it was their policy [the policy of the
insurance company] to impose monetary
sanctions on the physician for giving a refer-
ral for something that he is able to treat.

It was the view of the insurance com-
pany that he was able to treat this.
They were going to impose monetary
sanctions on him if there was a referral
made. On that basis, they would not
allow the referral. So she had to fight
for another year to get the referral
that Matthew needed.

By that time, Matthew was 18
months old and was still not speaking.
Although she had changed doctors, she
could not change insurance companies.
When they finally did see the specialist
they needed, the specialist imme-
diately knew the right procedure and
performed it to correct the problem. So
Matthew finally did receive this ear
tube surgery that he desperately need-
ed. After that, his hearing cleared up;
the problem was solved.

Unfortunately, though, if Matthew
had only been treated earlier he would
have been able to avoid the speech
problem he now has as a 4-year-old.
She said in her statement:

Now our family must work to correct his
speech problem. Our insurance company has
changed since then, but it has been another
fight with another HMO to cover speech
therapy. They denied coverage for that serv-
ice until the National Patient Advocate
Foundation stepped in and won that battle
for Matthew.

We have a serious problem in gaining
access to specialty care in the case of
many of these HMOs. The amendment
we have prepared has the support of a
tremendous number of groups: The Na-
tional Alliance for the Mentally 111, the
Patients Access Coalition, the Reli-
gious Action Center of Reform Juda-
ism, the Coalition of Cancer Organiza-
tions, the Oncology Nursing Society,
the American Thoracic Society, and on
and on.

So there is a very long list of organi-
zations that believe very strongly we
need to have this protection built into
the law. I believe very strongly in that.

When I travel through New Mexico
and talk to people about their health
care problems, of all the issues that I
am told about, probably this issue of
gaining access to specialty care is the
most significant.

People are very concerned that if a
circumstance befalls them or their
child or their parent, they will be de-
nied access to specialty care unless we
do something to ensure that that ac-
cess is there. The amendment we are
offering will provide that access. It will
ensure that access is there. It is a basic
right that we ought to ensure.

Let me mention one other thing be-
cause I think this is a point that was
made several times this morning.

We spend billions and billions of dol-
lars in this country, and we vote for
those dollars right here on this Senate
floor, to support the very best medical
research in the world. At the National

July 14, 1999

Institutes of Health, I think their
budget this year is somewhere in ex-
cess of $13 billion. We do have the spe-
cialists that the rest of the world en-
vies. People come here from all over
the world to gain access to these spe-
cialists.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator’s time
has expired.

Mr. BINGAMAN. Unless we put some
of these protections in the law, we are
denying our own citizens, in many
cases, access to the specialists their
tax dollars have paid to train in the
specialty care their tax dollars have
gone to develop. So we need to put
these protections into place. The great
research and the great health care that
is developed at NIH needs to get to the
patient, and that is what this amend-
ment will try to do.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. BINGAMAN. I very much hope
that all Members of the Senate will
support this amendment.

I yield to the Senator from Nevada
the remainder of my time and yield the
floor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. REID. I yield 7 minutes to the
junior Senator from Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, this is
an extremely important issue that Sen-
ator BINGAMAN has come up with. I am
proud to be a cosponsor of the amend-
ment with him. I will just read the list
of additional cosponsors: Senators
Dopp, MURRAY, REID of Nevada,
EDWARDS, BOXER, DURBIN, GRAHAM of
Florida, KENNEDY, DASCHLE, FEINGOLD,
ROCKEFELLER, FEINSTEIN, and REED of
Rhode Island.

This is an important issue. I have
worked, as Senators know, for a long
time on issues dealing with disabil-
ities, people with disabilities in this
country. This is an extremely impor-
tant issue for people with disabilities
and people with long-term chronic
health conditions such as cancer and
others. The Bingaman amendment
would ensure access to specialty care
would be guaranteed to individuals in a
group health plan so they have access
to the specialty care they need. The in-
ability to access specialists is the No. 1
reason people give for leaving HMOs.
When I hear criticism of managed care
from my constituents, it almost always
involves some sort of problem with ac-
cess to specialists.

Senator BINGAMAN has articulated
the differences in the bill. I want to re-
view them again so people have a clear
understanding of what the Bingaman
amendment does.

First, the amendment guarantees pa-
tients access to specialists who are
qualified to treat their conditions. If
the specialist in the plan’s network
cannot meet a patient’s needs, this
amendment allows the patient to see a
specialist outside of the HMO’s net-
work at no additional cost.
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For example, there are several rare
and deadly forms of cancer that strike
children at an early age. Pediatric
oncologists often have advanced skills
and technical knowledge that general
oncologists do not possess. We have to
make sure the parents of these Kkids
can gain access to such specialists,
even if the plan they have doesn’t have
pediatric oncologists in its network.
We have to ensure they can get these
without additional cost. The Repub-
lican proposal fails to provide this
basic protection.

Secondly, our amendment allows a
specialist to be the primary care coor-
dinator for patients with disabilities or
life-threatening or degenerative condi-
tions. For example, imagine a woman
with severe heart disease who also has
diabetes and hepatitis. She recently
had heart surgery and wants her cardi-
ologist to coordinate her care. The
Bingaman amendment would allow her
to have her cardiologist as her primary
care coordinator, who would then co-
ordinate her care under a treatment
plan in collaboration with her inter-
nist, endocrinologist, gastro-
enterologist, and the health plan.

Again, the Republican proposal fails
to provide this logical protection. Ac-
cording to their version of patients’
rights, a patient with a serious illness
could be required to entrust important
decisions to a primary care doctor who
has no knowledge of the specific dis-
ease the patient may have. If someone
has a chronic or degenerative illness or
disability, it is only logical to have a
specialist who understands those spe-
cial needs to coordinate the patient’s
care.

The third element of this amendment
provides for standing referrals for peo-
ple who need ongoing specialty care,
which enables them to go straight to
the specialist instead of jumping
through hoops time after time after
time with primary care doctors or in-
surance companies.

Here is a true story: A San Diego
woman with paraplegia wanted a
standing referral to a rehab specialist,
but her HMO primary care physician
refused that. After she developed a se-
vere pressure wound, something a
rehab doctor would have caught and
treated, her primary care physician
still refused a referral. Eventually this
woman had to undergo surgery and
spent a year on her back in the hos-
pital with round-the-clock nursing
care. Later the HMO’s medical director
was quoted as saying, managed care
“‘doesn’t accurately meet the needs of
the special patient.”

Again, the Republican proposal fails
to provide this commonsense protec-
tion. According to the Republican’s
version of patients’ rights, a patient re-
ceiving ongoing care from a specialist
would have to go back and go back and
go back to her or his primary care doc-
tor whenever he or she needed to visit
the particular specialist.

From anyone’s point of view, this
does not make sense. By requiring a
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patient with an ongoing medical condi-
tion to continue to go back time and
time again to a primary care doctor,
every time they need to be treated by
a specialist, inhibits the process of
making the patient well.

Some people say our amendment
would create onerous new burdens on
plans. In fact, many plans already
allow specialists to be primary care co-
ordinators, and they let people have
standing referrals. In addition, the nu-
merical estimates don’t factor in the
importance of Americans’ trust in the
health care industry. The patients’
rights we are legislating on will build
consumer trust in the health care in-
dustry and consumer satisfaction. I be-
lieve that is in the best interest of our
entire health care system.

Most importantly, when you step
back and consider the policy of the
Bingaman amendment, it is very sim-
ple: Insured Americans should get ac-
cess to specialty care when and how
they need it. They shouldn’t be charged
a single dime more than what they bar-
gained for—nothing more and nothing
less.

A lot of organizations support this
amendment, including the American
Academy of Pediatrics, the Consortium
for Citizens with Disabilities, and the
Patient Access Coalition.

I encourage my colleagues to join in
supporting the Bingaman amendment.

Mr. REID. Mr. President, I yield 7
minutes to the Senator from North
Carolina.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Mr. President, first,
I join my colleagues, Senators BINGA-
MAN and HARKIN, in support of their
amendment. I strongly support it.
They have made great cases for it.

There is another issue I will address
that goes to this amendment but also
goes to the amendment presently pend-
ing from the other side which deals
with issues of specialty care, emer-
gency room care, and OB/GYN care. I
want the American people who are lis-
tening to this debate to listen carefully
to what I am about to say.

There is a huge, fundamental issue
we are debating in the Senate this
week. That issue is, are health care de-
cisions going to be made by doctors
and patients, or are they going to be
made by insurance companies and
HMOs.

Every provision that has passed and
has been proposed, including this
amendment presently before us, leaves
power in the insurance company. It
leaves power in the HMO. The argu-
ments we hear that these bills are true
patient protections are entirely cir-
cular.

If the American people believe insur-
ance companies and HMOs should con-
tinue to make all the decisions, should
continue to have control of the process,
then they should support what our col-
leagues on the other side have been
supporting. If they believe there needs
to be a change in that system, then
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they should support what we are pro-
posing and supporting.

The very simple reason—it is easy to
understand—why their bills change
nothing about the present system is be-
cause there is no way to enforce them.
They allow appeals only on the issue of
what is medically necessary. It is the
only thing that is appealable. What is
medically necessary is determined by
the HMO and the health insurance
company. They write in the contract
what is medically necessary. So no
matter what we do in the Senate, no
matter what we pass, so long as the in-
surance company and the HMO can de-
fine what is medically necessary—and
we have seen some ludicrous defini-
tions discussed on the floor, including,
for example, that it shall be in the sole
discretion of the HMO and health in-
surance company to determine what is
medically necessary, which means they
can do anything they want, since that
is the only thing that is appealable
and, therefore, the only thing that is
enforceable—the HMO has total control
over this process. The patient has no
power whatsoever.

To me, it is as if having a law saying
you can’t steal money from people but
not having a court system to enforce
it, not having a police force to enforce
it. So when somebody steals something
from you, you say: Wait a minute, you
can’t do that. That is against the law.
And the person who has just stolen
from you says: So what? What are you
going to do about it?

What we have done is left the power
entirely in the hands of the HMO to de-
termine what is medically necessary
and, as a result, to determine what is
appealable. The only enforcement that
any patient has is the appeal, which
means the health insurance company
has total control of the entire process.

This argument is completely cir-
cular. It makes no difference what we
pass. We can pass anything—OB/GYN
reform, emergency room reform, spe-
cialists reform. It doesn’t matter. The
health insurance company gets to de-
termine what is medically necessary.
The health insurance company gets to
determine, therefore, what is appeal-
able.

Those things have already passed, be-
fore this debate that is going on right
now.

The bottom line is this: Patients
have no power; they have no ability to
enforce anything. As long as the health
insurance company maintains control
over the appeal and grievance process,
as long as they maintain control over
the only enforcement mechanism that
exists, we have no police, we have no
court, we have no way to hold the
HMOs accountable.

When we finish the debate this week,
and whatever passes here, HMOs are
going to have a field day. They are
going to go back with their teams of
lawyers, and they are going to write
contracts that completely protect
them from any patient ever being able
to appeal anything. That is all they



S8484

have to do. There is nothing in any-
thing we have passed thus far that will
prevent them from doing that. They
can write their contracts any way they
want. They get to decide what is medi-
cally necessary. What I have just
talked about applies to everything; it
applies to everything that has passed
thus far.

I will say what my colleagues have
said. If what I am saying is not true,
why don’t we simply say, for example,
in the amendment that is presently
pending from the other side, which
deals with OB/GYN, emergency room
care, specialist care—why don’t we put
one sentence in that says: Any denial
of services under this amendment shall
be subject to independent appeal and
review.

That is all it would take. Then it is
enforceable. Then you have police and
a court system. But when that doesn’t
exist —and it doesn’t exist, in my opin-
ion, for a reason, in that amendment. I
might add, that it is clearly stated in
the amendment that Senator BINGA-
MAN has just offered. There is a direct,
independent appeal if the HMO denies
service.

It is very simple. It is a question of
who has power. The way we live in the
health care system in this country, the
power rests with the HMO and the
health insurance company. I hoped
that the debate on the floor this week
would be about how we can go about
shifting that pendulum so we put more
power in the hands of patients, more
power in the hands of doctors, that we
would pass some thoughtful, moderate
legislation that would move the pen-
dulum back to the middle.

Unfortunately, as long as there is no
way to enforce it, as long as the HMO
can write the contract any way they
want, they can define medical neces-
sity. They define the appeal process
and, therefore, they can eliminate the
right to enforce anything. The power
rests entirely with the HMO and en-
tirely with the health insurance com-
pany, which is where it is today, and
that is what I believe we need to do
something about.

Mr. JEFFORDS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. I yield myself such
time as I may consume.

I have listened to the Senator, and I
guess he has not been listening to the
debate because the very argument he
made, which has been made before—
and we spent the time of this body
going through the law, going through
the definitions, going through the com-
mittee reports—is 100 percent wrong.
The patient is in control. The patient
has the right, first of all, to an internal
review. First of all, the standard is not
just necessary; it is necessary and ap-
propriate.

Mr. EDWARDS. Will the Senator
yield for a question?

Mr. JEFFORDS. Let me talk first
and then I can yield. I want to inform
you because, obviously, you are talking
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from a poor base of information, so
there is no sense discussing it until I
explain to you what is in the bill.

First of all, we have established for
the first time in this country the right
of patients to be able to get the nec-
essary and appropriate health care that
they deserve and are entitled to under
their plan. That is why we have set up
an internal review process first, which
can be appealed within the HMO. And
then if care is not given to the patient
that the patient thinks is appropriate
and necessary, there is an external re-
view. That external review is made by
someone outside of the HMO who is a
qualified individual, knowledgeable on
the subject, with the authority to over-
rule the HMO.

So how can the Senator get out of
that the fact that they have no rights,
when for the first time we give them
rights? We give much more rights than
your bill does to ensure that people in
these HMOs have the absolutely nec-
essary and appropriate care that they
are entitled to.

So I hope that we will not continue
to hear this repetition of things that
are not true. Yesterday, the Senator
from Pennsylvania came and read this
to all of you. He read all this, which ex-
plains and details this and gives you
exactly what the process is. And now
you turn around and say it doesn’t
exist. It does exist.

Mr. EDWARDS. Will the Senator
yield for a question? I request permis-
sion to ask the Senator a question.

The PRESIDING OFFICER. Does the
Senator yield?

Mr. JEFFORDS. Yes, I yield for a
question.

Mr. EDWARDS. Mr. President, I have
two questions.

First, let me ask the Senator, is it
his understanding that the insurance
company, the HMO, writes in the con-
tract what the definition of what medi-
cally necessary is?

Mr. JEFFORDS. Yes, but that is ap-
pealable.

Mr. EDWARDS. Is it the Senator’s
understanding that what is appealable
is based upon the insurance company’s
definition that is contained in the con-
tract?

Mr. JEFFORDS. No, that is not cor-
rect.

Mr. EDWARDS. Can he show me that
in any bill, in anything we have
passed——

Mr. JEFFORDS. We have read it to
you.

Mr. EDWARDS. Let me finish the
question. I don’t mean to interrupt
you. Can he show me anyplace, in any-
thing we have passed, where we have
put any confines, any Kkind of restric-
tions on how the HMO or health insur-
ance company can define what is medi-
cally necessary? Can he show me any-
thing to prevent them from defining
what is medically necessary any way
they want?

Mr. JEFFORDS. They can do that,
but it will not be legally binding. The
patient will have an appeal because in
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the law it says it must be necessary
and appropriate care that must be pro-
vided. They cannot define necessary.
They cannot define appropriate. That
is a standard which we established
after evidence as to what the best care
is that should be available to them.
The provisions are in the bill.

Mr. EDWARDS. I am reading from
your bill, page 173, where it says what
is appealable is what is medically nec-
essary and appropriate ‘‘under the
terms and conditions of the plan.”

Mr. JEFFORDS. Mr. President, I
want to continue this only if it is on
the Senator’s time. I don’t have the
ability——

Mr. REID. Mr. President, I yield such
time as the Senator from North Caro-
lina needs to finish his statement.

Mr. EDWARDS. I am reading from
your bill, where it specifically says
what is appealable is what is medically
necessary and appropriate ‘‘under the
terms and conditions of the plan”—
under the terms and conditions of the
plan written by the health insurance
company. Your own bill specifically
says that the only thing that is appeal-
able is what the insurance company’s
written plan says is medically nec-
essary. How does that change the
power from the insurance company
having total control over the enforce-
ment mechanism?

Mr. KYL. Mr. President, will the Sen-
ator from North Carolina yield?

Mr. JEFFORDS. We are getting into
a lengthy dissertation. I think the Sen-
ator is reading from the old bill, which
is a starting problem.

Mr. EDWARDS. I respectfully sug-
gest that what I am reading from is the
actual bill.

Let me ask the Senator one last, sim-
ple question. If what he is saying is
true, is the Senator willing to put in
the amendment presently before us OB/
GYN care, specialty care, and emer-
gency room care? On those three provi-
sions, is he willing to put in a specific
provision that says denial of any of
those services is directly appealable to
an independent body? Would he be will-
ing to do that?

Mr. JEFFORDS. It is unnecessary. It
is already in the bill.

Mr. EDWARDS. Is the Senator not
willing to do it?

Mr. JEFFORDS. We have legal opin-
ion given to us to exonerate.

Mr. EDWARDS. What is the right to
do it?

Mr. JEFFORDS. We believe what we
have is absolute protection for the pa-
tient. Not only that, it establishes a
new national standard, which yours
does not. You are using generally ac-
ceptable practices, which is a much
lower standard. We establish a higher
standard that every patient is entitled
to the best medical care which is nec-
essary and appropriate. That is a new
standard. That is why the doctors are
concerned, because they are going to
have to reach a new standard.

Mr. EDWARDS. On my time, I am
only asking the Senator, if that is true,
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why does he have any objection to a
simple sentence in this amendment
that says denial of services under any
of those areas is directly appealable to
an independent body? Does the Senator
object to that?

Mr. JEFFORDS. It is already in the
bill, so why should I need to put it in?

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, we have
gone over this before. Senator KENNEDY
made the same offer. Our legislation
says that anything, as set forth by the
Senator from North Carolina, is ap-
pealable. It is as simple as that. It is
appealable. They are depending on a
legal opinion from some insurance law-
yer. We are not willing to do that. We
want appealable as part of the legisla-
tion. They are unwilling to do that for
obvious reasons, because their legisla-
tion is dictated by the insurance com-
panies.

I also say that the majority leader
today bragged about one of his Mem-
bers. I would like to brag about one of
our Members.

We have JOHN EDWARDS, a new Sen-
ator from the State of North Carolina,
who has represented the injured, the
maimed, and the wrongfully killed for
many years. He is one of the prominent
attorneys in the United States. He is
one of the finest representatives of pro-
tecting the rights of the oppressed and
injured.

That should be spread across the
RECORD of this Senate.

We have heard some people boasting
about Members on the other side. We
have one of the finest lawyers in Amer-
ica, now a Member of the Senate. We
are very proud of that.

I think he has made a very clear case
that the reason they are unwilling to
agree to his simple words ‘‘it is appeal-
able” is that they don’t want it appeal-
able. They know it is not appealable.

Mr. President, will the Chair indicate
to the Senator how much time the mi-
nority has left on this amendment?

The PRESIDING OFFICER. The mi-
nority has 26 minutes 11 seconds re-
maining.

Mr. REID. I yield 5 minutes to the
Senator from Rhode Island.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Thank you, Mr. Presi-
dent.

I rise in strong support of the Binga-
man amendment and the Harkin
amendment and all my colleagues who
are supporting it.

This amendment is particularly re-
sponsive to the needs of children in the
health care system. That is why it has
been endorsed by the Children’s De-
fense Fund.

We find when we look at the access
to pediatric specialists that children
don’t have that kind of adequate ac-
cess. As a result, they are the ones who
will suffer the most, I believe, if we do
not have strong, explicit language giv-
ing the right to access to pediatric spe-
cialists.
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There was a survey done in 1992 by
Pediatrics magazine. This survey indi-
cated that of the pediatricians who
were asked, 35 percent represented that
they thought their patients’ health
outcome was severely upset by denial
of access to a pediatric specialist. They
found that this practice was all too
common. For children, in particular
with chronic illnesses, they must seek
specialists. It must be clear. It must
not be some type of very ambiguous
language, as we find in the Republican
version of the legislation.

Let me suggest another area when it
comes to children where access to spe-
cialists is difficult. I have a letter from
Paul L. Schnur, who is president of the
American Society of Plastic and Re-
constructive Surgeons. He points out
that approximately 7 percent of Amer-
ican children are born with pediatric
deformities and congenital defects such
as birthmarks, cleft lips, cleft palates,
absent external ears, and even more
profound facial deformities. Yet, even
in these compelling circumstances, he
reports that it is very difficult to get a
referral from a managed care plan to a
specialist, and it is probably even more
difficult to get a referral to a pediatric
specialist.

Of the surgeons who indicated they
had trouble getting referrals, 74 per-
cent had patients denied coverage for
initial procedures and 53 percent had
patients denied coverage for subse-
quent procedures.

What you see is, access to specialists
is difficult for children. Access for pe-
diatric specialists is extraordinarily
difficult for children. And unless we do
something about this, we are going to
find the situation where children will
again and again be shortchanged by the
managed care system.

The Republicans have said, listen, we
have some in here who say it is ‘‘age
specific.”

We have a great deal of respect and
esteem for our colleague from Ten-
nessee, who is a physician. I suspect if
he were making these decisions about
referrals to specialists, he would be
sensitive to ‘‘age specificity.” But that
is not who makes these referral deci-
sions. It is attorneys, reviewers, bu-
reaucrats, and technicians. And, frank-
ly, when they see ‘‘age specific,” they
are going to say: Well, you know, we
don’t have a pediatric specialist on our
panel. But that is OK, because we can
find somebody who perhaps saw a child
in the last year or two, and that is
‘‘age specific’’ enough for us.

This whole approach is an invitation,
once again, to the HMO to make up the
rules and then make those rules work
against the interests of their patients,
and particularly I am concerned that
they will work against the interests of
children.

There has been some various research
done about managed care plans
throughout the country. But I received
some firsthand information from a doc-
tor in Los Angeles who is conducting a
very interesting program. It is Dr.
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Craig Jones. He is at the UCLA Medical
School. He has developed a
“Breathmobile program.” This pro-
gram goes right to the schools in Los
Angeles, and they deal with the No. 1
environmental illness affecting chil-
dren, and that is chronic asthma.

Dr. Jones has treated lots of chil-
dren. He has had a great outcome. But
they collected data. The startling
thing about their data is that a child in
managed care gets the same Kkind of
treatment for severe asthma as a child
without any insurance. If they look at
the numbers, there is no difference, be-
cause a child in managed care doesn’t
get the referral to a pulmonary spe-
cialist or a respiratory specialist. They
get—like every other child who shows
up in the emergency room—a little bag
with an inhaler, and some medicine,
and are told to go home.

We can do better, and we must do
better. But we will not do better until
health care plans are required to make
references to specialists and, in the
particular case of children, pediatric
specialists. I have said this over and
over again, but it still remains true.
There is a difference between an adult
oncologist and a pediatric oncologist. I
don’t think anyone in this body would
dispute that.

One other final point, if I may make
it, is that when you go around and look
at how physicians are categorized and
how specialists are categorized, you are
not going to find an ‘‘age appropriate’’
specialty. You are not going to find
someone who says, I am qualified ‘‘age
appropriate.” They are pediatricians,
neurologists, and a whole host of peo-
ple who have special qualifications. We
have to work with those categories and
not some vague, disingenuous category
which will be severely distorted by the
insurance companies.

I urge passage of the Bingaman
amendment.

Mr. BINGAMAN. Mr. President, the
amendment that myself, Senator HAR-
KIN, and many of my colleagues are of-
fering today guarantees American fam-
ilies the right to access medical spe-
cialists. Our amendment is fair. It is
what working families pay for each
month, and very simply put; this
amendment can literally save lives.

Let me briefly outline the funda-
mental components of this amendment.

First, our amendment says that if
you pay for health insurance, you are
guaranteed the right to see a specialist
if medically appropriate.

Second, if a plan cannot provide such
care within its network, it must allow
the patient to go outside the network
to an institution or individual com-
petent to provide the care, at no cost
to the patient beyond what would be
required if the patient were treated in
network.

Third, this amendment allows people
with chronic or serious ongoing ill-
nesses that require continued specialty
care to vreceive that care either
through a standing referral to a spe-
cialist or by designating the specialist
as their special care coordinator.
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The current requirement that pa-
tients must go back to a primary care
doctor whenever they need to see a spe-
cialist or when additional care is or-
dered is at best an inconvenience, and
at worst, a real detriment to timely,
appropriate medical services. This is
especially critical for the disabled and
for people with chronic disorders and
serious or complex medical conditions.

Our Republican colleagues have said
that they cover access to specialists in
their bill. In fact, their bill does not
guarantee access to specialists. Under
their bill, patients could actually be
charged more for out-of-network spe-
cialty care—even if the plan is at fault
for not having access to appropriate
specialists within the plan.

Our amendment will have a profound
effect on the lives of American children
and the families who care for them.

For example, our amendment would
allow a child with leukemia to go di-
rectly to a pediatric oncologist instead
of being hauled from doctor to doctor.

A sick child should not have to go
through such an additional ordeal. This
makes perfect sense to me and the
American people overwhelmingly
agree. People who are fighting to stay
healthy should not have to battle their
HMO as well.

This amendment has other common
sense effects. The access provisions in
this amendment, when combined with
a right to a meaningful and speedy
independent appeal, will help minimize
the need for litigation by helping en-
sure patients get the benefits they need
from appropriately qualified providers
in a timely fashion. The guaranteed
right to have access to a specialist
should not be a controversial issue.
This is a simple matter of allowing
working Americans to get what they
pay for—the best medical health care
available.

Mr. President, I believe this amend-
ment is fair. The current system
wasn’t fair for Henry, a 40-year-old
man from Albuquerque, New Mexico
who had what the doctors refer to as
“lymphocytic lymphoma’” a form of
cancer.

Henry was not responding to conven-
tional therapy and quickly required a
specialized procedure. This was not an
experimental procedure and he would
most certainly die without it. His doc-
tor immediately applied for the refer-
ral.

Since there were no facilities for
such a procedure in Henry’s managed
care network, his doctor requested a
referral to a specialist out of network,
a right he would have guaranteed
under our amendment.

Even knowing exactly what kind of
speciality procedure was necessary,
where that specialist was, and that
time was critical, the managed care
company held multiple meetings which
dragged on for more than a year.

Under our amendment speciality care
is guaranteed to be available and ac-
cessible because we recognize the im-
portance of providing timely, appro-
priate medical services.
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A final meeting was held between
Henry’s doctors and the managed care
company personnel. During that meet-
ing, the managed care company re-
quired that Henry’s doctor explicitly
relate descriptions of what would hap-
pen to Henry without the referral for
the necessary procedure.

Henry’s doctor writes:

I had to sit in front of this patient and his
wife and explain in graphic detail just ex-
actly how he would die, how that would be,
and how little hope there actually was that
anything else would occur.

Henry’s doctor continues, ‘‘Henry
had been pretty strong until that time,
but this broke him and after that point
he lost any spirit to fight.”

After one year of requests and delays,
the managed care company did, in fact,
approve the referral, but by that time
Henry’s condition had deteriorated and
it was too late. Henry died.

In a final, sad epilogue to this story,
the managed care plan is on record as
having approved the referral to the spe-
cialist for the procedure.

We are fortunate to live in a country
that has seen so many medical ad-
vances. We all have family or friends
who have benefited from the knowledge
and expertise of specialists. Blocking
access to these health care profes-
sionals is wrong and it is well past
time to address this issue.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD let-
ters in support of the amendment from
the American Academy of Pediatrics,
the Children’s Defense Fund, the Amer-
ican Academy of Physical Medicine
and Rehabilitation, the National
Breast Cancer Coalition, Consortium
for Citizens with Disabilities, the Na-
tional Association of People with
AIDS, the Oncology Nursing Society,
and the National Multiple Sclerosis So-
ciety.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AMERICAN ACADEMY OF PEDIATRICS,
Washington, D.C., July 12, 1999.
Hon. JEFF BINGAMAN,
U.S. Senate,
Washington, DC.
Hon. ToM HARKIN,
U.S. Senate,
Washington, DC.

DEAR SENATORS BINGAMAN AND HARKIN: On
behalf of the 55,000 physician members of the
American Academy of Pediatrics, I am writ-
ing in support of your amendment to guar-
antee that managed care enrollees have ac-
cess to appropriate providers of care.

In many ways, children differ from adults.
They have a wider spectrum of disorders and
much of their care is more complex than
similar care in the adult patient. Also, be-
cause children are rapidly developing, they
often require more comprehensive services in
order to promote appropriate development.
Physicians who are approximately educated
in the unique physical and developmental
issues surrounding the care of infants, chil-
dren, adolescents, and young adults should
provide their care.

Your amendment would ensure access to
specialty care, including, in the case of a
child, pediatric medical subspecialists and
pediatric surgical specialists. The Academy
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strongly believes that pediatric-trained phy-
sician specialists should have completed an
appropriate fellowship in their area of exper-
tise and be certified by specialty boards in a
timely fashion if certification is available.
These practitioners should also be engaged
actively in the ongoing practice of their pe-
diatric specialty and should participate in
continuing medical education in this area.
This is a critical guarantee for the pediatric
population.

The Academy also agrees that an efficient
process for approving referrals to pediatric
specialists, in- and out-of-plan, should be de-
veloped and publicized widely to plan mem-
bers. In some instances, this might include
the provision of standing referrals for chil-
dren with certain health care needs. Your
amendment would make this possible.

Additionally, we support proposed arrange-
ments to allow a specialist to serve as pri-
mary care provider in certain cases. Though
the role of the ‘‘gatekeeper’” should be as-
sumed by the primary care pediatrician (i.e.,
the physician who assures that all referrals
are medically necessary), this function
might be transferred to a pediatric specialist
team for certain children with complex phys-
ical health problems (e.g., those with special
health care needs such as cystic fibrosis, ju-
venile rheumatoid arthritis, etc.) if the spe-
cialist assume both responsibility and finan-
cial risk for primary and specialty care.

Finally, we strongly support the ability of
a beneficiary to go out of network, at no ad-
ditional cost, if the plan has not contracted
with appropriate specialty providers or they
are not available. For children in need of
specialty care, this protection is crucial. Be-
cause children tend to be generally healthy
and a majority of them do not require spe-
cialty services, in some areas and/or within
some plans, pediatric medical subspecialists
and pediatric surgical are not available. This
should never, however, be an excuse to force
a family to take a child to a lesser-qualified
provider.

If we can be of assistance or provide addi-
tional information in support of your efforts,
please do not hesitate to contact us.

Sincerely,
GRAHAM NEWSON,
Director, Department of Federal Affairs.

CHILDREN’S DEFENSE FUND,
Washington, DC, July 13, 1999.
Hon. JEFF BINGAMAN,
U.S. Senate,
Washington, DC.

DEAR SENATOR BINGAMAN: I am writing to
let you know that the Children’s Defense
Fund supports the access to specialty care
amendment that you and Senator Harkin
plan to offer during the Senate debate this
week on the Patients’ Bill of Rights. As you
know, the mission of the Children’s Defense
Fund is to Leave No Child Behind® and to
ensure every child a Healthy Start, a Head
Start, a Fair Start, a Safe Start, and a Moral
Start in life and successful passage to adult-
hood with the help of caring families and
communities. Your amendment will ensure
that families and their children in managed
care get access to needed specialty care to
help those children get the healthy start in
life that they deserve.

Children with special health care needs
often need out-of-network specialty care.
Cost cutting and profit maximizing managed
care decisions all too frequently serve as a
bar to access to specialty care for these chil-
dren. Also, when these children receive on-
going specialty care treatment, they should
be able to designate their specialists as their
primary care providers.

Your amendment will guarantee that chil-
dren will get access to the specialty care
they need and ensure that children in man-
aged care have the opportunity to grow and
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will suffer harm that is unconscionable.
Thank you for taking a leadership role in
raising this important amendment for con-
sideration by the Senate. We look forward to
implementation of meaningful managed care
reform that includes these important spe-
cialty care provisions.
Sincerely,
GREGG HAIFLEY,
Health Division Deputy Director.

AMERICAN ACADEMY OF PHYSICAL
MEDICINE AND REHABILITATION,
Chicago, IL, July 13, 1999.

DEAR SENATOR HARKIN AND SENATOR
BINGAMAN: The American Academy of Phys-
ical Medicine and Rehabilitation, rep-
resenting 6,000 physicians who provide com-
prehensive rehabilitation services to people
with physical disabilities, strongly endorses
your amendments to assure direct access to
specialists for people with disabilities who
need specialty care and others who may have
ongoing specialty care needs.

While S. 326 includes a provision on access
to specialty care, it does not assure access
for it does not enable a person with a condi-
tion requiring ongoing specialty care, such
as spinal injury, brain injury or stroke, to
have direct access to a specialist. Primary
care providers are empowered to continue as
gatekeepers in such cases under S. 326. Your
amendments would authorize standing refer-
rals to specialists or allow a person with con-
ditions such as spinal injury to utilize a spe-
cialist as the care coordinator. Your amend-
ments would therefore assure direct access
to the specialist while S. 326 would not.

Sincerely
JOHN MELVIN, President,
American Academy of Physical
Medicine and Rehabilitation.

NATIONAL BREAST CANCER COALITION,
Washington, DC, July 13, 1999.
Hon. JEFF BINGAMAN,
Hon. ToM HARKIN,
U.S. Senate, Washington, DC.

DEAR SENATORS: On behalf of the National
Breast Cancer Coalition (NBCC), I am writ-
ing to thank you for your leadership in offer-
ing the access to specialists amendment to
the ‘“‘Patients’ Bill of rights’ being debated
in the U.S. Senate this week. NBCC is a
grassroots advocacy organization dedicated
to eradicating breast cancer through action
and advocacy. Formed in 1991, the Coalition
now has more than 500 member organizations
and tens of thousands of individual members.
NBCC seeks to increase the influence of
breast cancer survivors and other activists
over public policy in cancer research, clin-
ical trials, and access to quality health care
for all women.

As you know, NBCC believes that this
amendment is an essential component of a
meaningful patients’ bill of rights. By offer-
ing this amendment and making it a pri-
ority, you highlight the importance of ensur-
ing that individuals in group health plans
have access to the specialty care they need.

We appreciate that your amendment in-
cludes standing referrals that would allow
patients to go straight to their oncologist in-
stead of jumping through hoops with pri-
mary care doctors or insurance companies.
This direct access is extremely important for
women who are fighting for their lives
against breast cancer.

We look forward to working with you to
get this important patient protection, and a
comprehensive and enforceable ‘‘Patients’
Bill of Rights’ enacted into law. Please do
not hesitate to call me, or NBCC’s Govern-
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develop. Without such protection, children ment Relations Manager, Jennifer Katz, if

you have any questions.
Sincerely,
FRAN VIsco,
President.
CONSORTIUM FOR
CITIZENS WITH DISABILITIES,
Washington, DC, July 9, 1999.
Re CCD strongly supports the Bingaman/
Harkin amendment on access to special-
ists.

Hon. JEFF BINGAMAN,
U.S. Senate,
Washington, DC 20510

DEAR SENATOR BINGAMAN: We are writing
as Co-Chairs of the Health Task Force of the
Consortium for Citizens with Disabilities
(CCD) to express our strong support for the
amendment you intend to offer along with
Senator Harkin to ensure appropriate access
to specialty care during the upcoming debate
on the Patient’s Bill of Rights. CCD is a
Washington-based coalition of nearly 100 na-
tional organizations representing the more
than 54 million children and adults living
with disabilities and their families in the
United States.

Ensuring that people with disabilities and
others with complex medical conditions can
designate a specialist as the primary care
provider (PCP) is among the most necessary
new patient protections, along with the right
to go out of network for specialty care when
such specialty care is not readily accessible
within the network. Most people with dis-
abilities live with extremely complex condi-
tions and getting access to appropriately
trained providers with the knowledge and
skill to treat their condition can have an
enormous impact on their health status.
When persons are treated by providers with-
out the expertise or experience with their
particular condition, many people unneces-
sarily become further debilitated, their ca-
pacity to function independently is often di-
minished, or their quality of life could be
substantially eroded.

The Republican Leadership’s reform plan
clearly fails Americans who may ever need
access to a specialist. Consider, for example,
a person with a mneurological condition.
Under the Republican Leadership’s proposal,
a health plan could refuse to allow the pa-
tient to designate a qualified neurologist as
their primary care provider. Or, the health
plan could restrict the patient’s access to a
limited number of specialty visits—even
when the nature of the condition clearly jus-
tifies the need for on-going specialized med-
ical treatment. Any legislation that purports
to protect patients, but doesn’t give them
the basic right to be seen by appropriately
trained providers does not deserve to be en-
acted—and does not address the widespread
concerns of the American people.

The CCD Health Task Force is pleased that
you will offer an amendment that will ensure
that people whose health condition warrants
it are guaranteed that their health plan
must enable them to seek the specialty care
they require. This amendment addresses the
dual issue of access to a specialist as a pri-
mary care provider and access to out-of-net-
work specialists when such specialty care is
not available within the health plan’s net-
work.

The CCD Health Task Force is grateful for
your leadership on this critical issue and we
look forward to working with you and your
staff to ensure that this amendment is
adopted.

Sincerely,
JEFFREY CROWLEY,
National Association of People with AIDS.
BOB GRISS,
Center on Disability and Health.
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KATHY MCGINLEY,
The Arc of the United States.
SHELLEY MCLANE,
National Association of Protection and Ad-
vocacy Systems.
THE NATIONAL ASSOCIATION OF
PEOPLE WITH AIDS,
Washington, DC, July 9, 1999.
Re NAPWA strongly supports the Bingaman
Harkin amendment on access to special-
ists.

Hon. JEFF BINGAMAN,
U.S. Senate, Washington, DC.

DEAR SENATOR BINGAMAN: I am writing on
behalf of the National Association of People
with AIDS (NAPWA) to express our strong
support for the amendment you intend to
offer along with Senator Harkin to ensure
appropriate access to specialty care during
the upcoming debate on the Patient’s Bill of
Rights. NAPWA serves as a national voice
for the nearly one million people living with
HIV and AIDS in the United States. We ad-
vocate on behalf of all people living with HIV
in order to end the HIV pandemic and the
human suffering caused by HIV and AIDS.

Ensuring that people living with HIV and
AIDS and others with complex medical con-
ditions can designate a specialist as the pri-
mary care provider (PCP) is among the most
necessary new patient protections, along
with the right to go out of network for spe-
cialty care when such specialty care is not
readily accessible within the network.

In recent years, medical advances and the
development of highly active antiretroviral
therapy (HAART) have given hope to hun-
dreds of thousands of people living with HIV
in the United States. This new drug therapy
has been successful in preventing or slowing
HIV progression for many people. Making ap-
propriate treatment decisions, however, is
incredibly complex. If we were to look only
at the complexities involved in devising a
medication regimen, there are numerous fac-
tors to be considered. Most current antiviral
combinations involve taking at least three
medications. Some of them produce certain
types of side-effects more commonly than
others. Some must be taken with food, while
others must be taken without food. Some
medications develop resistance in ways that
if you become resistant to one drug you
could become resistent to all of a particular
class of drugs—and this impacts decisions
about which drugs you should take first and
which ones you should reserve in case your
treatment regimen begins to fail.

Keeping up with the latest research, work-
ing with patients to devise a regimen to
which they can adhere, and monitoring HIV
progression is very complex. Unless pro-
viders have the training and spend time
treating many people living with HIV, they
cannot treat them well. Shouldn’t people
have a right to designate a primary care pro-
vider that has the training and expertise to
treat them effectively? I am glad you think
so. Unfortunately, the Republican Leader-
ship proposal would not give America’s
health care consumers that right. Shouldn’t
a person be guaranteed that if their health
plan does not have the in-network specialists
they need, they can go out-of-network, and
the health plan will pay for such care? I
think this is common sense. And I think the
American people think that is what health
care is supposed to be all about.

I am hopeful that you and Senator Harkin
will prevail in convincing a majority of your
colleagues to support ensuring access to spe-
cialists. Now that our nation’s scientists
have delivered us medications that provide
hope to people living with HIV until a cure
is found, Congress needs to take the next
step and make sure that heartless managed
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care does not deny people the specialty care
that can help to keep them alive.
Sincerely,
. CORNELIUS BAKER,
Excecutive Director.

ONCOLOGY NURSING SOCIETY,
Pittsburgh, PA, July 13, 1999.
Hon. JEFF BINGAMAN,
U.S. Senate,
Washington, DC.

DEAR SENATOR BINGAMAN: The Oncology
Nursing Society (ONS) is the largest profes-
sional oncology group in the United States
and is composed of over 29,000 nurses dedi-
cated to improving the care of oncology pa-
tients and oncology health services. We en-
dorse the Harkin-Bingaman amendment to
assure that managed care plans do not dis-
criminate among providers, such as the care
provided by a nurse practitioner. We urge
the Senate to pass provisions to allow for the
non-discrimination of providers in managed
care plans.

This amendment is extremely important to
patients in managed care, especially in rural
and underserved areas, such as New Mexico.
Many areas in this country do not have
enough physicians to adequately care for pa-
tients in our growing health care system.
Many private and managed care plans do not
allow nurse practitioners to be reimbursed
for their services, thus preventing them from
being full partners in our health care sys-
tem.

Advanced practice nurses, such as nurse
practitioners, provide competent and needed
health care resources and information, par-
ticularly to the under-served. In one study in
Tennessee, it was shown that nurse practi-
tioners provided more care to women and to
young clients than physicians. It has been
shown that nurse practitioners provide more
teaching and counseling services, smoking
cessation counseling, weight reduction coun-
seling, as well as nutrition counseling than
other providers. These are valuable and need-
ed services to improve many patient’s over-
all health and ultimately reduce future
health care costs.

Nurse practitioners are well prepared to
care for the health care needs of patients.
Nurse practitioners are well-educated to pro-
vide health care services. Most nurses enter-
ing advanced degree programs already have a
wealth of experience in their planned spe-
cialty even before entering the advanced
educational programs to prepare them as a
nurse practitioner. As our population ages,
more individuals will have cancer, and the
majority of nurse practitioners working with
oncology patients have many years of experi-
ence as oncology nurses. This type of spe-
cialization and care for patients with cancer
must be supported. Also, as health care
moves from hospital-based care to more care
given in out-patient settings, nurse practi-
tioners will become more needed to fill the
growing gaps in health care resources. It is
of outmost importance that they are recog-
nized and receive reimbursement for their
health care services.

The Oncology Nursing Society fully en-
dorses the Harkin-Bingaman amendment to
provide for the non-discrimination of pro-
viders in managed care. We urge the Senate
to pass this amendment.

Sincerely,
ROBERT STROHL, RN, MN,
AOCN,
President.
PEARL MOORE, RN, MN,
FAAN,
Chief Executive Officer.
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NATIONAL MULTIPLE
SCLEROSIS SOCIETY,
New York, NY, July 13, 1999.
Hon. Jeff Bingaman,
U.S. Senate, Washington, DC.

DEAR SENATOR BINGAMAN, The National
Multiple Sclerosis Society is pleased to sup-
port the Bingaman/Harkin amendment (ac-
cess to specialists) to the Patient’s Bill of
Rights legislation pending in the Senate.
Passage of patient protection legislation is
one of the top public policy issues for the Na-
tional Multiple Sclerosis Society. The MS
Society supports legislation that would as-
sure the right to quality medical care for all
people, including those with chronic ill-
nesses such as MS.

Our top priority for patient protection leg-
islation is access to specialists. The Society
supports legislation that:

Provides for direct access to a specialist
when there is a life-threatening or chronic
illness;

Provides for standing referrals when a pa-
tient regularly needs to see a specialist,
thereby eliminating unnecessary delays;

Allows an individual with a life-threat-
ening or chronic illness to choose a specialist
as primary care physician.

We commend your continued leadership in
the managed care reform debate and look
forward to working with you on the common
goal of getting the best medical care possible
for patients. Please let us know what we can
do to help persuade your colleagues to pass
comprehensive bipartisan managed care re-
form legislation.

Sincerely,
MIKE DUGAN,
General, USAF, Ret.,
President and CEO.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. KYL. Mr. President, let me begin
by complimenting Senator JEFFORDS,
the chairman of the committee, for the
work the committee has done, and all
of the members of the committee, in
bringing forth this legislation. I make
a point to those who might be watch-
ing, this debate, frankly, is not quite
as cut and dried, as black and white, as
people on both sides of the aisle are at-
tempting to make it. This is a com-
plicated issue. I want to compliment
some of my friends on the Democratic
side for insisting the issue be brought
before the Senate for debate.

There are, indeed, situations around
this country in which some HMOs have
abused their position. In order to cut
costs—which we all would like to see—
some HMOs have denied the highest-
quality care to people under their care.
That is something about which we all
should be concerned.

Just as much, we need to be con-
cerned about how much it will cost to
fix the problem. If it costs too much,
the cost of insurance escalates too
high, too many people will no longer be
able to buy the insurance that is of-
fered.

We have to be very careful that in
working out a solution to what is, in
fact, a real problem, we don’t go too
far. That is where the differences of
opinion are. They should be considered
reasonable differences between reason-
able people. But I fear that too much of
the debate has been characterized by
finger-pointing and by both sides char-
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acterizing the other side’s ideas as ab-
solutely off the wall, or that no one
could possibly ever think such a thing
could solve the problem, when, in re-
ality, there are some common answers
and there are some good ideas on both
sides.

One of the problems Senator
EDWARDS was referring to a moment
ago was a problem during the external
review process and what would be in-
cluded in that external review process.
There is going to be a change made by
Senator ASHCROFT and myself that I
am sure will be fully acceptable to the
Senator from North Carolina. It ac-
cepts part of the definition he and oth-
ers have offered with respect to what
ought to be considered. Specifically,
among the factors to be considered are
not just what the HMO writes as its
“practice guidelines or definitions,”
but also ‘‘recognized best practice’” and
“‘generally accepted medical practice.”
I know the Senator would be pleased
with that.

The fact of the matter is if we con-
tinue to talk about this we are going to
be able to come to some common
agreement about what will make this
work. We have to be careful it doesn’t
end up costing so much that it drives
people off of insurance plans.

I will talk about that for a moment.
David Broder, a respected columnist,
wrote on April 7 in the Washington
Post that the cold truth about health
care raises this critical policy issue
which is the irrefutable link between
health care premium increases and the
number of Americans without insur-
ance. He said as we debate these var-
ious proposals, we have to keep this
linkage in mind.

My colleagues on the other side are
quick to point out their bill could im-
prove health care, but they are not so
quick to admit it will raise costs. That
is the problem. If it raises costs too
much, some employers will stop offer-
ing health insurance as a benefit. That
will make insurance unaffordable for
more Americans. Obviously, that
means people are worse off, not better
off.

Here are some statistics I think we
should keep in mind. The Lewin Group,
a very respected consulting group, said
for each 1 percent of premium increase,
an additional 300,000 citizens will lose
their insurance; 300,000 people will lose
their insurance for every 1 percent pre-
mium increase.

The Barents Group, another re-
spected entity, projects a 5-percent pre-
mium increase would cause 1.6 million
Americans to become uninsured. It fur-
ther points out the increase would
force employees who already have in-
surance to pay an additional average of
$935 per household in out-of-pocket ex-
penses. Most families are not going to
be able to afford that.

The Congressional Budget Office has
concluded the bill offered by our col-
leagues on the other side of the aisle,
the Daschle-Kennedy Democratic pro-
posal, would increase premiums by 6.1
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percent. That is the Congressional
Budget Office. That is not a biased in-
surance company study. By these pro-
jections of these specialty groups, this
would result in almost 2 million more
uninsured nationally.

In my own State of Arizona, over
34,000 people who are currently insured
would be uninsured as a result of the
increased premium costs, if the Demo-
cratic proposal were to pass. That is
why some of the people on this side of
the aisle are so concerned about what
is being done. Yes, there is a problem,
but the physician’s first rule of thumb
is to do no harm. We are concerned on
this side that the proposal of the
Democrats is so costly that it would, in
effect, remove 3 million people from
the insurance rolls. That is a worse re-
sult than is currently the case.

We believe, and David Broder con-
cluded in his column, by correctly
pointing out, that additional benefits
for those with insurance are less vital
than providing access to basic care for
the uninsured. This is one of the rea-
sons why we have provisions in our bill
which would provide more of an oppor-
tunity for people to actually get insur-
ance and why we think the Democratic
version of this bill is just too expen-
sive.

What does the Congressional Budget
Office score the Republican bill as cost-
ing? Less than 1 percent. That is why
we believe ours is a better approach.
We would not preempt the laws of 50
States, as would the Democratic bill.

Here are some of the things the Re-
publican bill would do:

First, we make health care more af-
fordable for the self-employed by let-
ting them deduct 100 percent of their
health premiums in the year 2000, 3
years ahead of schedule.

We give more patients more control
over their medical care and make it
more affordable by expanding access to
medical savings accounts. These MSAs
can provide coverage for a lot of Amer-
icans who currently are not covered.

We require the health plans actually
provide the benefits that have been
promised.

We require the health plans provide
care based on the best scientific infor-
mation available.

We require the health plans provide
patients with access to their medical
records and ensure that the medical in-
formation will only be used to provide
better care, not to increase their pre-
miums.

We require the health plans provide
reasonable access to specialists such as
OB/GYNs and pediatricians without the
need for referral.

We require them to remove so-called
gag clauses. I worked on that with my
colleague, RON WYDEN.

We require they be held accountable
through the appeals process. This is
where I refer back to the colloquy Sen-
ator JEFFORDS and Senator EDWARDS
had a moment ago. It is true that
HMOs write their contracts. They are
the ones that write the contract. They
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can’t force any employer to contract
with them. This is a matter of bar-
gaining. It is a matter of competition.
It is a matter of what they cover. Once
a contract has been written and an em-
ployer has bought that contract and
provided coverage to his employees,
the question then is in any given case
whether or not a particular procedure
may be medically necessary.

What we provide in our legislation is
a two-step process by which this mat-
ter can be reviewed. It is by an inde-
pendent party with the external re-
view. Not by the HMO, not by some-
body the HMO picks; rather, it is by an
independent external medical reviewer,
someone who has expertise in the area
in which the diagnosis is involved.

This has to be done on an expedited
basis so if there is a concern about
time, the care can be provided in a
timely way.

Senator ASHCROFT and I will be pro-
posing two changes to the language
which I think solves two big problems.
The first is the problem Senator
EDWARDS raised. We add to the factors
that the external review specialist has
to consider not only the party’s records
and the evidence submitted by the plan
and the guidelines offered by the plan
but also the external review expert
would have to examine the recognized
best practice and generally accepted
medical practice as part of the consid-
eration of what is appropriate in any
particular case. It wouldn’t be bound
by any of these specifics but would
have to consider these factors.

Another thing we have added, and I
think it is very important, in the event
for some reason the HMO would decide,
even though it had been ordered by the
external reviewer to provide a certain
procedure or care, should it decide not
to do so, then in that case we have pro-
vided a new process whereby the pa-
tient will be able to go to some other
physician or some other provider and
have that care provided by the other
provider and bill the HMO that refused
to follow the recommendation or the
order of the external reviewer. So in no
case should there be a situation where
after the expert external review proc-
ess takes place and a particular proce-
dure has been ordered, in no case
should the party be denied that care.

There is one final thing I want to
say. There has been a lot of finger-
pointing about HMOs, about doctors,
and so on. I think it is important to
recognize that HMOs have provided an
important contribution to reducing
costs and providing quality care to the
citizens of our country. It is equally
important to note that physicians have
done a tremendous job in working
under the conditions that were unfa-
miliar to them—the conditions of man-
aged care—which require them in many
cases to submit their diagnosis, plans,
and care plans to someone else for re-
view, something they are loath to do.
And in many cases they have been
overruled with respect to the care they
would like to provide. The physicians

S8489

are not just out to put money in their
pockets. They are guaranteed only a
certain amount by these HMOs, and it
is a less and less amount each year.
They are concerned for the good of
their patients. I do not think we ought
to be constantly pointing our fingers at
doctors as if they are somehow the
problem. Physicians are fighting for
their patients, for the kind of care they
think their patients need.

When a group such as the American
Medical Association, for example, lob-
bies legislation, they are trying to do
what they think is right for the good of
their patients. Even though I do not
support the legislation they have been
sponsoring primarily, I am going to be
the first to defend the physicians of
this country, and specifically the
American Medical Association, for
doing what it thinks is right.

So I urge my colleagues, as we trade
charges back and forth, that we just
lower the rhetoric a little bit, recog-
nize there is a problem to be solved,
recognize that both sides of the con-
troversy have something important to
contribute, and try to come together
with an idea that will solve the prob-
lem at an affordable cost.

That is what I think the Republican
bill does. I again commend Senator
JEFFORDS and his committee for com-
ing forth with this legislation.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
5 minutes to the Senator from Cali-
fornia.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Mr. President, I have
been keeping score of these votes,
where the HMOs are in every single
vote. It may not be an All-Star game,
but 7-0, HMOs over patients, that is
where we are. Every single amendment
they have won on their position, and
the vote on every single amendment
has basically been party line. To me, it
is a sad day in this greatest of all delib-
erative bodies to have such partisan
voting.

I wanted to mention a couple of
things to the Senator from Arizona be-
fore he leaves the floor. In his opening
he was very gracious. He said: Yes, it is
true, some HMOs have made mistakes
in their zeal to cut costs. I think he
was very accurate in the way he talked
about it.

The Republican bill—and this is such
an irony—does not even cover HMOs. It
covers only the 48 million people who
essentially have self-funded plans. So
the Republican bill doesn’t even reach
to the people in this country who uti-
lize HMOs.

Mr. KYL. Will the Senator yield on
that?

Mrs. BOXER. On your time I will be
happy to.

Mr. KYL. Mr. President, I ask Sen-
ator JEFFORDS for 30 seconds, if I
could?

Mr. JEFFORDS. I yield 30 seconds.
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Mr. KYL. Is the Senator from Cali-
fornia aware the external review proc-
ess and internal review process, the ap-
peal process we have been talking
about, applies to all people, to HMOs,
too, not just the ERISA plans?

Mrs. BOXER. Yes. I will take this on
my own time. As Senator EDWARDS
pointed out, it is a meaningless situa-
tion which I hope the Senator is going
to correct. We talked about correcting
it after the Senator from Vermont said
it is perfect. Now we hear there is an
amendment coming. Good, we are look-
ing forward to seeing it.

But the basic bill, as Senator KEN-
NEDY has pointed out, does not cover
the vast majority of the people. Take
the Collins amendment. The Collins
amendment does not cover the vast
majority of women in its provisions, or
the vast majority of patients. Mr.
President, 77 percent of the people in
California are not covered by the basic
bill. If you look at the whole Nation, it
is about 70 percent or so. So it is 7-0,
and we have many more amendments
to go. I do not have much hope this is
going to change. That is why I have
this little flip chart. But we are hoping
for something better in the later in-
nings.

Let me say to my friends who sup-
port the Collins amendment, do not be
fooled. You better look at this letter
that just came in from the American
College of Obstetricians and Gyne-
cologists. Let me tell you what it says.

This amendment is an empty promise to
the millions of women enrolled in managed
care plans, covering only one in three women
in ERISA-regulated plans. . ..[It erects] new
barriers to follow-up care for both ob and
gyn services.

I ask unanimous consent that the en-
tire letter be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE AMERICAN COLLEGE OF
OBSTETRICIANS AND GYNECOLOGISTS,
Washington, DC, July 14, 1999.
Senator TRENT LOTT,
Majority Leader.
Senator THOMAS DASCHLE,
Minority Leader.

DEAR SENATORS LOTT AND DASCHLE: The
American College of Obstetricians and Gyne-
cologists, representing the nation’s 39,000 ob-
gyns and the women they serve, does not
support passage of Amendment 1243 to the
Patients’ Bill of Rights, offered by Senator
Collins. This amendment is an empty prom-
ise to the millions of women enrolled in
managed care plans, covering only one in
three women in ERISA-regulated plans.

While this amendment supposedly address-
es the weaknesses in the Majority’s managed
care reform bill, it takes away as many pro-
tections as it provides. It removes barriers to
access to obstetrical care while erecting new
barriers to follow-up care for both ob and
gyn services. While under this amendment,
health plans would be required to provide di-
rect access to the full range of initial obstet-
rical services, plans would still be able to
limit direct access to needed gynecological
care. The amendment would also weaken ac-
cess to follow up ob and gyn care if a prob-
lem is identified in a routine or periodic
visit. Indeed, by changing ‘‘shall” to ‘“may”’
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the follow up care provisions does no more
than restate current law.

We continue to look forward to working
with both sides of the aisle, but are dis-
appointed that this amendment offers
women less than half a loaf of needed protec-
tions.

Sincerely,
RALPH W. HALE, M.D.,
Executive Vice President.

Mrs. BOXER. Mr. President, this de-
bate is very interesting, but it is very
sad because we, on our side of the aisle,
are offering amendments to try to cor-
rect real problems that are happening
to real people. On the other side, we
get empty promises. Not my words, the
words of the OB/GYNs: Empty prom-
ises, sham, shells, but nothing real. So
it is 7-0.

I rise also in support of a very fine
amendment. I rise in very strong sup-
port of Senator BINGAMAN’s amend-
ment on specialists.

I want to tell you about one of my
constituents, Carley Christie. I met her
dad a long time ago. These are his
words:

Carley was 9 years old when she was diag-
nosed with malignant kidney cancer: When
the HMO insisted we trust our daughter’s
delicate surgery to a doctor with no experi-
ence in this area, we were forced to find an
expert and pay for it ourselves.

Mr. President, $50,000 Mr.
had to come up with. He said:

You only get one chance at removing a
Wilms’ tumor correctly and successfully to
ensure the highest probability of survival in
children, and we weren’t going to take that
chance with our daughter’s life because the
HMO wanted to save money.

And he goes on to say:

Congress must close the ERISA loophole
and hold health plans accountable for cost-
cutting decisions that result in patient in-
jury.

These are the words of a dad, a loving
dad. We have a lot of loving dads in
this institution. We have a lot of loving
granddads in this institution. One is on
the floor right now, the Senator from
Utah.

I have to tell you, we have to start
acting to help loving moms and dads
such as this because we are not doing
that.

I ask for 30 additional seconds.

Mr. KENNEDY. I yield the Senator
from California 30 seconds.

Mrs. BOXER. We are not acting on
behalf of loving dads such as Harry
Christie. We are turning our backs on
them and we are acting in favor of the
HMOs against the patients, against the
Carley Christies, against the Harry
Christies. It is wrong and we ought to
change and we ought to support the
Bingaman amendment and get on the
right track.

I yield the floor.

Mr. KENNEDY. Mr. President, I yield
30 seconds to the Senator from Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, the
Bingaman amendment offered by the
Senator from New Mexico, I began
speaking about it, the Senator from

Christie
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California spoke about it, Senator REID
spoke about it, but I have not heard
one word on the other side about the
Bingaman amendment that allows peo-
ple to go outside their plan to get spe-
cialty care, as Senator BOXER just
mentioned. Not one word from the Re-
publican side about this amendment.

What is it? Are they going to support
it? Are they going to oppose it? What
are they going to do? Not one single
word about it.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. I yield 15 minutes to
the Senator from Utah.

Mr. HATCH. Mr. President, we are
nearing the end of debate on legislation
that is, unquestionably, one of the
most important measures to be consid-
ered in the 106th Congress.

We have heard the horror stories
about denials of coverage for certain
treatments. We have heard about the
bureaucratic nightmares suffered by
family members who have a simple
question: Why can’t the insurance com-
panies understand a family’s anxiety as
well as they understand the costs of di-
agnostic tests or the arcane science of
filling out forms?

As a matter of fact, our constituents
may be surprised to know that many of
us have also experienced the bureau-
cratic two-step, many of us have also
sat on ‘“hold” trying to get past an
automated switchboard.

Our colleagues on the other side of
the aisle have made it seem that we are
completely oblivious to the health care
needs of the American people.

On the contrary, we are well aware of
the public’s frustration and of the need
for effective legislation to ensure that
those individuals enrolled in managed
care plans are provided quality health
care.

Over the past several years, numer-
ous hearings have been held in both the
Senate and the House of Representa-
tives, exposing story after story about
individuals who had complaints about
their managed care plans.

The National Association of Insur-
ance Commissioners (NAIC) recently
published figures that, in 1998, more
than 35,000 health insurance com-
plaints were made to state insurance
departments.

According to an article in the Feb-
ruary edition of the Employee Benefit
Plan Review magazine, ‘‘consumer
complaints about health insurers and
HMOs are surging.”” The article goes on
to say that ‘‘these complaints encom-
passed matters such as health care
claim denials, disputed claims, slow
payments by health insurers, and pre-
mium-related matters.”

But the article also reports that in-
surance commissioners in 12 states
where the data were collected ‘‘doubt
the rise implies a deterioration in care
but rather that the numbers reflect
greater public readiness to fight HMOs,
and encouragement by states for con-
sumers to file complaints.”

Enrollees in managed care plans are
not likely to acquiesce and abide by
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coverage decisions as final—when their
lives are at stake. That is why we are
here today and that is why the Senate
is now poised to take significant action
in addressing this issue for the Amer-
ican people.

The question before the Senate this
week is not so much will we pass a pa-
tients’ bill of rights measure—and I
hope and believe that we will—but
rather what kind of patients’ rights
bill will the Senate pass and send over
to the House of Representatives for
consideration?

All of us in this Chamber know very
well there are numerous competing
bills that have been introduced over
the years that provide a variety of leg-
islative remedies to address these con-
cerns. In many respects, these bills
have common components intertwined
with similar and, in some cases, iden-
tical provisions.

It is my understanding that there are
presently 47 various bills that have
been introduced in the Senate and
House this year alone which are de-
signed to provide patient protections
to managed care enrollees.

Clearly, we are all concerned. But,
for Congress to act and pass respon-
sible and workable legislation, we must
come together in a bipartisan fashion
and put forth the best bill for the
American people. We have done this
many times on health care legislation
in the past, and there is no reason why
we cannot succeed again today and do
what is right for the country.

I have joined 49 of my colleagues in
sponsoring one of the proposals cur-
rently under consideration, S. 300, the
Patients’ Bill of Rights Plus Act of
1999. This legislation, along with its
companion bill, S. 326, represents a bal-
anced approach at addressing the con-
cerns over managed health care.

This bill is sound public policy that
avoids unnecessary and costly federal
mandates that would ultimately under-
mine the affordability and availability
of health insurance to millions of
Americans.

S. 326 was considered in the Senate
Health, Education, Labor, and Pen-
sions Committee, where extensive
hearings were held affording an oppor-
tunity for all points of view to be heard
on the various provisions of the legisla-
tion.

The HELP Committee reported S. 326
on March 18, 1999, and I want to com-
mend Senator JEFFORDS and the mem-
bers of the HELP Committee—Senators
FRIST, COLLINS, GREGG, and others—for
their work on this legislation.

S. 300 is identical to S. 326 except
that it contains important tax provi-
sions that will make health insurance
more affordable for those who either do
not have insurance, or are paying high
premiums for such coverage out of
their own pocket.

For instance, pursuant to the Title V
provisions of S. 300, self-employed tax-
payers would be permitted a 100 per-
cent deduction for health insurance
premiums. This provision would be ef-
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fective beginning next year thereby
easing the financial burden for self-em-
ployed individuals.

Moreover, S. 300 removes the current
law provisions restricting Medical Sav-
ings Accounts, or MSAs, to employees
of small employers and self-employed
individuals, making MSAs far more
generally available to individuals than
they are today. This legislation also
eliminates the existing 750,000 policy
cap on the number of taxpayers who
can have MSAs as well as the cap
placed on Medicare+Choice MSA plans.

I would emphasize that a December
1998 report from the General Account-
ing Office concluded that 37 percent of
those individuals who enrolled in MSAs
were previously uninsured. Clearly,
with greater availability and flexi-
bility in the MSA design, these plans
will attract even more of the unin-
sured.

These tax provisions will provide
much needed reforms in tax-based as-
sistance to those individuals without
employer-subsidized insurance. They
also will help millions of employees
and business owners in obtaining cov-
erage.

Today, however, the pending bill is S.
1344, championed by Senator KENNEDY
and my colleagues on the other side of
the aisle. For months, we have heard
from a number of our colleagues on the
Democrat side about their desire to
bring their bill to the floor for a vote.
I am glad they got their wish, although
I happen to believe that Senator LOTT
was quite generous in agreeing to this
debate before we had even finished the
appropriations bills. So, I hope we will
hear no more about the majority’s un-
willingness to have this debate.

So, tomorrow, with the roll call of
the clerk, we will decide which ap-
proach to managed care reform will be
in the best interest of our constituents.
So I encourage the American people to
listen carefully to this debate. I en-
courage them to listen with discern-
ment. They will have to separate a lot
of fact from fiction and a lot of reality
from rhetoric.

Let me see if I can shed some light on
the fundamental differences that dis-
tinguish the Republican bill from the
bill being advanced by Senator KEN-
NEDY and President Clinton.

Contrary to the allegations made by
some of my colleagues, the Republican
bill that was reported by the HELP
Committee—S. 326—is not the insur-
ance industry’s bill. In fact, the insur-
ance industry’s idea of a bill is no bill
at all. Officials from the insurance and
managed care industry tell me they
not only oppose the Democrats’ bill, S.
1344, but they also oppose the Repub-
lican bill, S. 326.

S. 326 would, in fact, impose a num-
ber of new rules on group health plans
relating to access to care, scope of cov-
erage, disclosure of plan information to
enrollees, and appeals of claim denials.

Our Democrat colleagues assert that
our bill is limited in scope and that it
does not apply to all enrollees in
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ERISA plans. That simply is not true.
Our bill includes many important fea-
tures that will provide patient protec-
tions for enrollees in self-insured
ERISA plans, about 48 million people.

However, our bill also provides pro-
tections to all ERISA enrollees, or 124
million people, regarding the critically
important issues relating to an inter-
nal and external appeals process, pa-
tient information disclosure, and on
discrimination in underwriting based
on genetic information.

On the surface, the Democrats’ criti-
cism of our bill sounds credible. But
the fact of the matter is that states
have historically regulated the insur-
ance market for those individuals not
in self-insured ERISA plans. Why
should Congress now suddenly preempt
these regulations and impose a whole
new series of costly federal mandates
on plans that are already state regu-
lated?

In Utah, there are currently 21 state
mandates on fully insured health insur-
ance plans. Let me just highlight some
of these rules:

Direct access to OB-GYNs was adopt-
ed in 1995.

The ban on the so-called gag clause
was adopted in 1997.

We have rules on drug abuse treat-
ment, alcoholism treatment, mater-
nity stays, coverage for optometrists,
nurse midwives, podiatrists, psycholo-
gists, chiropractors, and well-child
care.

Why does the Congress need to dupli-
cate and preempt what the states are
already doing? And perhaps the single
most driving reason why we should not
impose these rules on all health plans
is that the Health Care Financing Ad-
ministration would ultimately regu-
late this whole program. Frankly, I
have more confidence in our state leg-
islature and governor in deciding what
is best for Utah.

I mean, if you think health insurance
is complicated and bureaucratic now,
just wait until HCFA is second-guess-
ing everything from Washington, D.C.
HCFA is that federal agency that ad-
ministers Medicare and Medicaid—both
of which have regulations that are the
size of the New York City telephone di-
rectory.

Mr. President, our constituents will
benefit absolutely nothing if we merely
transfer regulatory power from states
to the federal government. On the con-
trary, they will suffer even more frus-
tration since decisionmaking is more
remote in terms of both distance and
impact.

Under the Republican bill, those
plans which historically have been sub-
ject to state insurance regulation will
remain subject to state law.

This is consistent with the
McCarren-Ferguson Act of 1945 which
essentially codified the states tradi-
tional role in regulating the insurance
industry. This is a wise policy that has
worked well in many sectors including
life insurance, automobile insurance,
business casualty insurance, as well as
health insurance.
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All of these areas are important, and
thank goodness we don’t hear cries to
federalize matters like car insurance.

The McCarren-Ferguson Act em-
braces the important principles con-
tained in the 10th Amendment to the
Constitution, which reserves to the
states all governmental functions not
specifically assigned elsewhere in the
Constitution to the federal govern-
ment. Elected state and local officials
can weigh unique state and local condi-
tions. As well, state and local officials
can be held politically accountable for
their decisions concerning state and
local matters—including insurance reg-
ulation.

So, while it may be true that health
care is a vitally important matter, it
does not necessarily follow—as my col-
leagues across the aisle apparently be-
lieve—that we should rush headlong
into federalizing every aspect of health
care delivery. The Congress wisely re-
jected this type of misguided thinking
in 1994 when the public registered its
adamant opposition to the Clinton/
Kennedy/Gephardt health care reform
bill.

I do not think my friends on the
other side of the aisle really mean to
send the message that only the federal
government can tackle ‘‘important”
matters and that states and local gov-
ernments are okay to handle the insig-
nificant, less important issues. If that
isn’t the height of federal elitism, I
don’t know what is.

From the beginning of our nation it
has been left to the states to regulate
the licensure of doctors and nurses.
What is more important to the integ-
rity and performance of the health care
system than the credentialing of
health care professionals? Do my col-
leagues want to take that over as well?

Don’t be fooled by the false argument
that if something is not federally con-
trolled and regulated by Washington
that somehow that it will be second-
rate.

The Republican bill recognizes the
traditional role of the states in the
health insurance arena. By and large
our states do a first-rate job with the
responsibilities assigned to them under
the Constitution and by law. States
have done a good job in regulating the
insurance industry—a task assigned to
the states back in 1945 by the
McCarren-Ferguson Act.

This is not to say that every aspect
of the insurance industry should be be-
yond some reasonable federal require-
ments. The bipartisan Health Insur-
ance Portability legislation is one ex-
ample where we all worked together to
fashion a narrow, targeted, and effec-
tive set of federal rules that apply to
health insurance.

The challenge for legislators is to
evaluate carefully which particular
issues require national rules and which
issues are best left to the states. In
this regard, I must highlight the Re-
publican bill’s treatment of one of the
most important aspects of this legisla-
tion—dispute resolution.
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Under our bill, the important appeals
process protections, which are the fun-
damental heart of this debate, apply to
all ERISA plans. The Republican bill
revises and improves the existing inter-
nal appeals provisions and adds new ex-
ternal appeal and nonappealable griev-
ance procedures. And, as under current
ERISA law, the claims procedures
apply to both self-insured and fully-in-
sured group health plans.

I would add that the issue of ensuring
a patient’s right to an appeals process,
for both internal and external review,
is one of the central issues in the pa-
tient protection debate. Under the Re-
publican bill, health plans are required
to issue an internal coverage decision
within 30 days after the date on which
the request for review is submitted.
The notice of the decision must be
issued no later than 2 working days
after the decision is made.

For matters in which a patient’s life
or health is in jeopardy, a plan’s deci-
sion must be made within 72 hours
after a request for review is submitted.
A notice of that decision must be made
within that 72 hour period.

Moreover, the review is to be con-
ducted by an individual with appro-
priate expertise who was not involved
in the initial determination. Appeals
involving issues of medical necessity or
experimental treatment are to be con-
ducted by physicians with appropriate
expertise.

With respect to appeals for external
review, the Republican bill requires
that after a patient’s internal appeal is
denied, he or she can then submit a
written request for review which must
be submitted within 30 days after the
date of the internal review decision.
Within 5 working days after the receipt
of a request for review, the plan will se-
lect an external appeals entity that
will designate external reviewers.

These entities could include an inde-
pendent expert in the diagnosis or
treatment under review, or certain
state or federally authorized or pri-
vately accredited entities using appro-
priate credential experts.

In addition, external reviewers are
required to make an independent deter-
mination and consider all appropriate
and available information on the pa-
tient. The review must be conducted no
later than 30 working days, or earlier,
after either the date on which a re-
viewer is designated, or all necessary
information is received. And, finally,
the decision of the external reviewers
is binding on the health plan.

With respect to the consumer protec-
tion standards, our bill provides for the
following:

Our bill requires that a group health
plan ensure that enrollees have access
to specialty care when covered by the
plan.

Our bill would require a plan to pro-
vide coverage for emergency medical
care, including severe pain, without
prior authorization by applying the so-
called prudent layperson standard to
medical screening.
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Our bill would permit individuals,
with their providers consent, to con-
tinue a covered course of treatment for
up to 90 days when a contract between
a group health plan and health care
provider is terminated.

Our bill would permit women to ob-
tain gynecological and obstetric care
from a participating OB-GYN specialist
without prior authorization by a pri-
mary care provider.

Our bill would permit a child to ob-
tain pediatric care from a participating
pediatric specialist without prior au-
thorization by a primary care provider.

And, under our bill, a plan could not
impose a prohibition or restriction on
advice by a health professional for
medical care or treatment. In effect,
our bill prohibits the imposition of the
so-called gag rule.

With respect to the issue of informa-
tion disclosure by managed care plans,
S. 326 requires new information collec-
tion and reporting requirements relat-
ing to benefits, access to specialty
care, coverage of emergency services,
advance directives, prior authorization
rules, appeals and grievance procedures
and a list of specific prescription medi-
cations included in the formulary of
each plan.

And, on the controversial issue of
drug formularies, both physicians and
pharmacists must participate in the
development of a drug formulary, and a
plan must have a process to allow phy-
sicians to prescribe drugs that are not
listed on the formulary.

Finally, I want to commend my col-
league, Senator FRIST, for his principal
role in developing the provisions for a
comprehensive independent study of
patient access to clinical trails and for
developing the provisions to improve
medical outcomes research.

Senator FRIST is the only physician
in the Senate and, quite frankly, I'd
much rather have his advice and exper-
tise in developing this legislation than
the input of attorneys who had helped
shape the Democrats’ bill.

Mr. President, for anyone to describe
S. 326 as ineffective and not doing
much to help patients, I would respect-
fully submit that they simply have not
read the bill.

S. 326 will help people. It will help
those people who most need our help:
those people who are enrolled in health
plans that are not regulated by the
states.

This legislation strikes an appro-
priate balance between ensuring pa-
tient protections without imposing ex-
cessive and costly new federal man-
dates on the private sector.

In that respect, let me also add one
other point: I was not particularly en-
amored with S. 326 when I first read it.
It contains numerous federal mandates
which, historically, I have opposed.

I find it particularly troubling that
the federal government will impose
these mandates on the private sector
because this action will drive-up the
costs of health insurance which may
ultimately lead to employers dropping
health insurance altogether.
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And I can assure you that comments
from the business community about
dropping health insurance altogether
are not idle threats. The one issue I
hear most often from employers, espe-
cially from small and middle size com-
panies which comprise most of the
businesses in Utah, is the rapidly esca-
lating costs associated with providing
health insurance to employees.

Employers want to provide their em-
ployees with comprehensive health in-
surance plans. In fact, in order for
them to compete in today’s competi-
tive marketplace for talented and
skilled help, they must offer employees
decent health insurance coverage.

I recently received a letter from one
of my constituents who owns and oper-
ates a small company. Ms. Hydee Willis
owns a small business called ‘‘Creative
Expressions’” in Murray, Utah. She
wrote to me and said:

I am a woman owned business person—
fought through the ranks over the last 18
years of being in business [and] of fighting
the entire stigma a woman in business [has]
in this country. I have struggled with the in-
tense feelings of inadequacy and helplessness
as I lost employee after employee to larger
companies able to offer wonderful benefits.

She further states:

After weeks of research and many agents,
we finally found a plan that gave our em-
ployees at least part of what they wanted.
Yesterday, the final program papers were put
on my desk and a check was being requested
by the insurance agent. My heart sunk. To
insure 13 people, basic health coverage with
$250 individual deductible, my costs are
$3,700 per month per employee or $44,400 per
year.

Moreover, she writes that the em-
ployees’ share of the premium was
equally staggering with ‘‘one manager
with a family of five having a bill of
$458 per month.”

Ms. Willis will ultimately pay the
price for the federal mandates imposed
under any legislation passed by the
Senate. And so will her employees.

Here is where the rubber meets the
road. Here is where all of our plati-
tudes about quality collide with issues
of access and affordability. Here is
where reality should set in for my col-
leagues who are advocating on behalf
of the Clinton administration’s pro-
posal.

While I have admitted my concerns
about the Republican bill, at least, the
increase in premiums will be .04 per-
cent annually. Under the Democrat
plan, the increase in premiums will be
6.1 percent annually. The former may
be manageable; the latter will undoubt-
edly have serious repercussions.

Mr. President, we simply cannot ig-
nore the fact that whatever legislation
we pass here in the Senate this week
will ultimately be paid for by employ-
ers and employees alike. The federal
government is certainly not going to
pay for this; the American people—em-
ployers and employees alike—will pay
for it, and that is precisely the reason
why I oppose the Democrats’ bill.

Too many federal mandates will only
mean no patient protection because no
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one will be able to afford health insur-
ance. Who is left to protect when em-
ployers drop health coverage alto-
gether because they and their employ-
ees can no longer afford it?

In fact, we are already seeing an av-
erage premium increase this year of
approximately 10 percent. With the 6.1
percent premium increase that the
Congressional Budget Office estimates
as the cost of the Democrats’ bill, you
are conceivably looking at a 16 percent
increase in health insurance pre-
miums—in just one year!

That is not the kind of legislating I
believe the vast majority of my con-
stituents in Utah would support. Nor
would most Americans.

Even the letters I've received from
my constituents who support the
Democrats’ bill are sensitive to the un-
intended financial consequences that
passage of a misdirected and overly
broad bill will have on health insur-
ance affordability.

Another area where there is wide dis-
agreement between the Republican
plan and the Democrat plan is on the
issue of expanded litigation.

The core of this debate is the critical
issues associated with the expansion of
health plan liability for coverage deci-
sions and to allow tort actions for
wrongful death and personal injury
under state malpractice laws. Under
the Republican plan, when patients are
denied medical treatment or benefits,
they have the right to a second opinion
from a trained medical professional.

Under the Democrat plan, when pa-
tients are denied medical treatment or
benefits, they have the right to see a
lawyer. Am I missing something here?
If T have a medical condition, I want
the services of a medical professional.
Why is it that the first thing the Clin-
ton administration thinks of is going
to court?

However, as a former medical mal-
practice attorney myself, I fully under-
stand and appreciate how trial lawyers
will benefit from the expanded litiga-
tion provisions in the Democrats’ bill.
It would be a bonanza for trial attor-
neys.

The expanded liability provisions in
S. 1344 are, by far, the most costly
component of their bill. Expanded li-
ability would increase costs by eroding
the ability of a health plan to contain
costs and provide quality care. It will
also compel health plans to allow for
coverage of defensive medicine prac-
tices, or the inappropriate and even un-
necessary medical care to protect
themselves from liability.

Earlier this year, the Health Care Li-
ability Alliance sponsored a briefing
identifying the impact of the current
health care liability system on health
care costs and access issues. At that
briefing, former Attorney General Dick
Thornburgh provided an overview of
the current state of affairs in our na-
tion’s legal system with respect to
health care liability.

Mr. Thornburgh stated, ‘“We’ve got
plaintiffs’ lawyers raking in millions in
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contingency fees while the clients they
represent settle for pennies on the dol-
lar. This is increasingly becoming the
case in class action lawsuits.” He fur-
ther states, ‘‘there are estimates that
lawsuit abuse is costing the U.S. econ-
omy as much as $150 billion each year!
And, there is the social cost to society
with the impulse to settle every squab-
ble with a subpoena.”

In addition Mr. Thornburgh says,

Few areas provide such ample evidence of a
legal system run amok than the area of med-
ical liability. Compared to lawsuit abuse in
other sectors of the economy and society,
the litigation explosion in the health care
area 1is, if anything, more damaging pre-
cisely because health care means so much
not only to patients involved, but to all of us
who—as potential patients—count on a vital,
vibrant health care system to give us the
best care that medical science can provide.

Under the Democrats’ bill, ERISA
would be amended to expand state tort
liability to health plans—and to em-
ployers. Interestingly, with respect to
the practice of medicine, ERISA cur-
rently does not preempt state law mal-
practice claims against medical profes-
sionals for providing substandard care.
A patient can sue an ERISA plan for
medical malpractice.

In addition, there has been a clear
trend in recent years in federal court
decisions that managed care organiza-
tions are held ‘‘vicariously liable” for
the malpractice of health providers.

With respect to denied Dbenefits,
ERISA already provides for a ‘‘full and
fair review’ of disputed claims. If the
result of the benefit plan’s internal ap-
peal process is not satisfactory to the
patient, then ERISA provides patients
with a right to judicial review in either
federal or state court, and the court
may award attorneys’ fees, court costs,
the benefits denied, and ‘‘other equi-
table relief’ as needed.

In lieu of expanding health care liti-
gation, the Republican bill provides
specific internal and external appeals
rights that would apply to all 124 mil-
lion Americans covered by group
health plans under ERISA.

It seems to me to make better sense
to provide an appeals mechanism that
is timely and responsive to those indi-
viduals who seek a remedy on matters
involving benefit coverage or denial.

The Republican bill will achieve that
objective.

I have heard from many Utahns who
voice strong opposition to expanding li-
ability to both health plans and em-
ployers. Our objective is to ensure pa-
tients obtain the necessary treatment
they need. I say to my colleagues on
the other side, the ability to sue will
not help those who face life threat-
ening diseases.

Malpractice claims take an average
of 16 months to file and 25 months to
resolve. And, as the record clearly
shows, the contingent fee system pro-
motes an aggressive trial bar that dra-
matically inflates medical malpractice
claims.

I would add that even the President’s
own Advisory Commission on Con-
sumer Protection and Quality in the
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Health Care Industry did not rec-
ommend expanded liability for health
plans as the commissioners agreed that
such a recommendation would have se-
rious consequences within the industry
as well as for employees who would
likely see the costs of their premiums
increase dramatically.

Furthermore, plaintiffs receive only
43 percent of their tort awards—the
other 57 percent goes to the trial law-
yers.

We need a workable system that es-
tablishes specific time frames to en-
sure patients have an effective appeals
process to address disputes.

The Employee Retirement Income
Security Act of 1974 has served this
country well over the last 24 years by
enabling employers to provide health
care coverage and other benefits that
meet the needs of their employees and
families. Approximately 124 million
Americans are enrolled in health care
coverage through their employers
under ERISA.

Health care coverage for these people
will clearly be threatened by opening
up the floodgates to expanded litiga-
tion and shifting millions of dollars
away from the provision of health care
to the pockets of trial attorneys.

The Republican bill provides an expe-
ditious remedy under which patients
can appeal decisions. In my opinion,
the appeals mechanism in our bill is far
preferable than handing these matters
over to the courts and to trial lawyers.
I might also speculate that resources
not spent on lawsuits could be spent
more productively on behalf of pa-
tients.

Mr. President, as I have listened to
the debate on patients’ protection leg-
islation, I am struck by the emotion
and intensity that this issue holds for
many of my colleagues in the Senate.
This is a deeply personal issue for all of
us because it literally affects the lives
of people. At the end of the day, isn’t
that the reason why we are here? We
are here to help our constituents and,
indeed, to help all Americans.

I had hoped this debate would have
produced more consensus. I believe
there is probably more agreement on
these issues than is apparent by this
week’s debate. I support the Repub-
lican leadership bill because it provides
a balanced approach at addressing the
complex and emotional issue of patient
protection.

It’s not a perfect bill and, for that
matter, neither is the bill offered by
the Democrats. But we have an obliga-
tion to the American people to do what
is reasonable and responsible.

I want the American people to know
that we in the U.S. Senate are dedi-
cated to providing access to the high-
est possible quality care at an afford-
able price to everyone across the coun-
try. For my part, I will continue to
fight for increasing access to health
care to the medically uninsured. It is
troubling to me that 43 million Ameri-
cans do not have health insurance cov-
erage.
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But, I am afraid that the Clinton ad-
ministration proposal violates the Hip-
pocratic oath to do no harm. Accord-
ingly, I urge my colleagues to support
the Republican bill for the good of
their constituents, and for the good of
the American people.

Thank you Mr. President.

Mrs. MURRAY. Mr. President, my
colleagues have clearly spelled out the
intent and necessity of this amend-
ment so I will not take much time to
go through its benefits. I came to the
floor simply to urge my Republican
colleagues to really think about how
much more protection this amendment
provides their constituents than their
bill does.

The so-called access to speciality
care provisions in the Republican bill
are nothing more than a statement on
the importance of speciality care. They
do not guarantee the care; they simply
reiterate current insurance practices.

During committee consideration of
this legislation, a similar amendment
was offered to ensure access to special-
ists and to ensure that patients could
designate a specialist as their ‘‘care co-
ordinator.” During that debate in com-
mittee, we heard a great deal about
training and experience. We were told
how an oncologist was a trained spe-
cialist in treating cancer regardless of
the age or gender of the patient. We
were told a neurologist was a trained
specialist regardless of the age or gen-
der of the patient. We were told the
training was the same and practice ex-
perience was not important.

I find this hard to believe, I ask my
colleagues again: is there a difference
between treating a child with cancer
and treating an adult? Are the treat-
ment regimes for a 3-year-old with a
brain tumor the same as those for a 50-
year-old? I doubt it. It seems likely to
me that a cancer treatment regime for
a 50-year-old could kill a 3-year-old.
That treatment could render the child
disabled or seriously impair his or her
developmental progress.

I urge my colleagues to talk to peo-
ple at their children’s hospitals, to
their pediatricians, to their ob/gyns
and to their cancer specialists. I have.
And what I heard was that patients
need to see the specialists most quali-
fied and trained to deal with them and
their specific illnesses.

If your child had a brain tumor,
would you want to be told there are no
pediatric neurosurgeons or pediatric
oncologists in your network, but that
on page 215 of your physician directory
you will find a list of the oncologists
approved by the plan? 1 certainly
wouldn’t. I would want a specialist
trained in pediatrics.

The Republican bill does not allow
for access to speciality care. It is that
simple. You can say it does and in fact
some of my colleagues may hope it
does, but it does not. I can assure my
colleagues that the language in both
the bill and the committee report will
allow plans—not your specialist—to
make the final determination on access
and treatment.
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Here is what the committee report
says:

This section would NOT prevent a plan
from requiring that the specialists adhere to
a treatment plan if it: (1) is developed by the
specialist in consultation with the patient
and the patient’s primary care provider; (2)
is approved by the plan; and (3) meets the
quality assurance and utilization review
standards of the plan.

What does this mean?

It means that if the patient is lucky
enough to get a specialist, that spe-
cialist—who is a trained and qualified
doctor—could be required to meet the
plan’s treatment standards. So maybe
you could see a specialist, but you
might not be allowed to be treated by
one.

Yesterday we offered the Robb/Mur-
ray amendment to allow women direct
access to their ob/gyns. It was defeated.

Today we are offering a broader
amendment in the hopes of giving all
insured Americans the hope that they
can get the best care possible for their
sick or injured child. If we do not adopt
this amendment, once again the pa-
tient loses and the insurance company
wins.

I urge my colleagues to support this
amendment and yield back my time.

Mrs. FEINSTEIN. Mr. President,
today I want to talk about the impor-
tance of patients being able to see med-
ical specialists. I support the Binga-
man amendment to the HMO bill before
us.

As co-chair of the Senate Cancer Coa-
lition, I am keenly aware of the impor-
tance of being able to see a doctor that
has the expertise to properly diagnose
and treat illnesses, particularly a com-
plex or difficult-to-diagnose illness.
There are hundreds of medical condi-
tions that probably require a specialist
and sooner or later we all have to visit
with one—whether it be a dermatolo-
gist, a cardiologist, or an oncologist, to
name a few.

For cancer, here’s how the American
Cancer Society has expressed it:

Diagnosing and treating cancer is complex,
multi-stage process often involving many
visits with an oncologist or other specialist.
Timely referrals are critical. However, ac-
cording to a poll [March 1997] by the Com-
monwealth Fund, 8 of 10 physicians in man-
aged care plans report ‘‘somewhat or very se-
rious problems with being able to refer pa-
tients to specialists of their choice.”” This
same poll also found that 22 percent of physi-
cians with more than half of their patients
in managed care plans say they have a direct
disincentive to refer.

The amendment before us would:

Require plans to refer patients, who
have conditions requiring treatment by
a specialist, to specialists in a timely
manner. If a qualified specialist is not
available in the plan, it requires the
plan to cover services provided by the
outside specialist at no additional cost
to the patient. If a qualified specialist
is available in the plan, it requires the
patient to pay any costs over what the
plan would pay;

Require plans to permit patients to
designate specialists as their primary
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care physician, when the patient has a
life-threatening, degenerative, or dis-
abling disease requiring specialized
care over a prolonged period of time,
such as cancer or heart disease. The
specialist would coordinate the pa-
tients’ overall care; and

Require plans to give patients with a
condition requiring ongoing care, a
standing referral to the specialist so
that patients do not have to obtain a
separate referral for each visit.

We need to pass this amendment
guaranteeing access to specialists be-
cause we have heard story after story
about managed care plans refusing to
let sick people see a specialist and
using financial incentives to, for exam-
ple, punish doctors who refer to spe-
cialists. A study reported in the No-
vember 19 New England Journal of
Medicine found that 57 percent of phy-
sicians said they felt pressure from
managed care plans to limit referrals.

Sick people need specialized care.
This amendment addresses the con-
cerns of many doctors and patients
who have shared their experiences with
me. Specialists, from neurologists to
pediatric nephrologists, report that
plans regularly deny referrals for their
specialized expertise. Even more trou-
bling, these specialists report that they
often still find themselves called for
advice in these complicated cases with-
out the benefit of ever having seen or
examined the patient.

Here are some examples:

Dr. Jack Thomas, of Long Beach,
California, in a Los Angeles Times ar-
ticle on May 13, 1999 said that one pa-
tient was ‘‘in severe pain for several
weeks while awaiting orthopedic con-
sultation” and that urgent consulta-
tion with gynecology was not approved
after a two-week wait for another pa-
tient who continued ‘‘to experience se-
vere dysfunctional uterine bleeding.”’

When the list of providers for the
HMO did not have any physicians
skilled in the treatment of brain tu-
mors with which her daughter Sarah
had been born (and as had been rec-
ommended by a neurosurgeon), Brenda
Pederson, of San Mateo, California re-
ports that her HMO told her ‘“we’re not
giving you second best, we’re giving
you what’s on the list.” Patients such
as Sarah should not be limited to who
is “‘on the list,” but should be able to
go the doctor her mother and her doc-
tor believe has the expertise to treat
the illness.

Dr. Jack Shohet, Director of Neu-
rology, University of California, Irvine,
has said, ‘“‘Delay of referral is very
common in the area in which I prac-
tice.” He gives the following example:
A 48-year old woman presented to her
primary care provider about 6 months
before seeing Dr. Shohet, with com-
plaints of an ear ache. She was treated
with multiple courses of antibiotics
over 5 months by her primary care phy-
sician. The primary care physician
noted a large mass in her auditory
canal and biopsied it. It was positive
for squamous cell carcinoma. He then
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referred to her Dr. Shohet (who is out
of network) for therapy. By this time,
she had a fungating mass with metas-
tasis and cancer and spread in her
neck. She had to have an operation
which necessitated sacrificing her
hearing. He says, ‘‘One wonders how ex-
tensive her disease would have been 5
months earlier had she been referred
early on to a qualified specialist.”

Denial of care is the biggest ethical
concern to a majority of younger phy-
sicians, according to the August 1998
California Physician.

Having a standing referral to a spe-
cialist for ongoing care is important
too. Patients should not have to con-
tinually return to their primary care
provider for a referral when they have
found a specialist who can treat that
illness. California has a state law al-
lowing enrollees who require con-
tinuing care to have standing referrals
to specialists.

Writing to me in March of this year,
a constituent who has battled chronic
disease for twenty years requiring mul-
tiple surgeries noted, ‘‘I cannot under-
score the incredible waste of time it is
for patients with Crohn’s disease to
have to see two doctors for every visit
to the gastroenterologist!!” This bill
requires a standing referral to special-
ists for persons who require ongoing
care from specialists so that patients
can get the care they need in a timely
manner.

Care by specialists benefits patients
with chronic disease. Analyzing data
about asthma patients in a major Cali-
fornia HMO (Health Net), a report in
the March 9, 1998 Archives on Internal
Medicine concluded ‘‘asthma special-
ists provided more thorough care than
did primary care physicians.” A 1997
study from the Mayo Clinic notes that
‘“‘outcomes, coordination, and patient
satisfaction are superior when special-
ists have a central role” in the man-
agement of chronic rheumatic and
musculoskeletal diseases.

Specialists’ care is good business.
Providing access to speciality care
makes good business sense. Citing its
“market-driven design’ including use
of focus groups, Blue Shield of Cali-
fornia has been offering direct access
to speciality care since 1998. Its ‘‘Ac-
cess Plus” plan allows patients to go
directly to a specialist for a fixed, $30
copayment per visit. In the May/June
1999 issue of Health Affairs, Blue Shield
senior managers Kathleen Richard and
Ken Wood report that the health plan
is the fastest growing HMO in Cali-
fornia. They also report that patient
satisfaction has increased by 50 per-
cent.

And how much did this new program
cost? Blue Shield found that the actual
cost of the direct access program was
much, much lower than even they
themselves had forecast—fully 75 to 90
per-cent less than what they had an-
ticipated.

Providing prompt, continued access
to specialists can also result in cost
savings in a managed care environ-
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ment. Dr. Roland Blantz who heads the
Division of Nephrology at the Univer-
sity of San Diego noted in a visit to
our office a seven-year Kaiser study in
the Los Angeles area which showed
highly significant savings when pa-
tients were referred to kidney special-
ists for evaluation and treatment of
elevated creatinine levels.

Our California experience shows that
access to specialists can improve pa-
tients’ health and increase plan satis-
faction while keeping costs down.

Delayed care hurts. The bill requires
that plans provide timely referrals to
specialists who are available and acces-
sible. A December 1998 General Ac-
counting Office report on specialty
care found that heart attack survivors
who were seen regularly by cardiolo-
gists have better compliance with
medications, by a factor of almost 50
percent, over treatment by generalists.
Having to wait weeks or even months
to get an appointment with a special-
ists from an HMO is a frequent com-
plaint.

Mary Schriever of Cypress, California
tried to get a referral from her HMO
for psychiatric care for her son Bill
who had performed self-mutilation on
his arms by burning and carving him-
self. After two refusals over 18 months,
they paid themselves for him to see a
counselor. But even as his behavior de-
teriorated more, their further attempts
to obtain the help of a specialist con-
tinued to be rebuffed. It was only in
jail, after he was taken into custody by
the police, that he finally saw a
physchiatrist. Before being released
and after a fight, he died of a brain
hemorrhage.

Some have said, HMOs are fine—until
you get sick.

A recent survey by Franklin Health
entitled ‘‘Facing Serious Illness in
America” and published on May 17,
1999, found that ‘‘fully 6 out of 10 Amer-
icans believe that the current system
is profoundly inadequate when it comes
to dealing with medical catastrophes”
and that 93 per-cent of those surveyed
believed that it is very important to
have the right to choose one’s own doc-
tor regardless of plan.

Patients should not have to fight for
their health care. This amendment will
ensure that when people are really sick
and need to see experts, they can. They
will be able to use often what little en-
ergy they have when ravaged by seri-
ous illness to obtain the specialized
care they need to make important de-
cisions at such critical times.

I hope my colleagues will join me in
passing this amendment.

Mr. GRAHAM. Mr. President, I rise
today in strong support of this amend-
ment to ensure that managed care en-
rollees have access to specialists.

Specialists are an integral part of our
health care network. As a result, ac-
cess to quality specialty care can often
be a matter of life and death. In a re-
cent Harvard study, 56 percent of doc-
tors cited the bureaucracy involved
with referrals to specialists as one of
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their top three problems with HMOs. In
addition, 40 percent of doctors felt lim-
ited by managed care companies from
referring patients to appropriate spe-
cialists.

No managed care issue has raised
more concern among consumers and
providers alike than access to specialty
care; especially the issue of having spe-
cialty physicians acting as primary
care providers. Mr. President, you can
imagine what a challenge this is for in-
dividuals with chronic or disabling con-
ditions.

My own daughter has been in the po-
sition where she needed a specialist to
coordinate her care. She had triplets a
few years ago, and her medical needs
were not unlike many young mothers
in similar situations. I am convinced
that my daughter’s health would have
been seriously compromised if she had
been denied access to a multiple birth
specialist. Multiple birth pregnancies
are often high risk, but because she
had the proper care, I can now gladly
say that I am the proud grandfather of
three beautiful girls.

The language in this amendment
would ensure that if an individual has
a condition or disease of sufficient se-
verity and complexity to require treat-
ment by a specialist, and the benefit is
provided under the plan, then the plan
shall make or provide for a referral to
a specialist who is able to provide the
treatment for such condition or dis-
ease.

The rigid restrictions by some HMOs
on who can and cannot serve as a pri-
mary care physician are another obsta-
cle to access to specialty care. In fact,
several states (Indiana, Kentucky, New
Mexico, Pennsylvania, New Jersey,
New York and Texas) allow an enrollee
with chronic health problems to select
a specialists, such as a neurologist, a
mental health provider, or a cancer
specialist as their main health care
provider.

A recent Families USA report—
“HMO Consumers at Risk—States to
the Rescue’’—cites far too many cases
where a patient’s care was com-
promised because their primary care
physician lacked the expertise to deal
effectively with their particular chron-
ic condition.

I cite the case of Ms. N., a 51-year-old
woman with multiple sclerosis (MS).
Although her primary care physician
agreed that she had MS, he would not
refer her to a neurologist. He said that
since MS cannot be cured, a specialist
could do her no good.

In another situation, an eight-year-
old boy was not allowed to visit his
cystic fibrosis (CF) care center for rou-
tine checkups even though regularly
scheduled visits to a CF care center are
essential to treatment. His primary
care physician did not believe that ag-
gressive treatment was appropriate, as
patients with cystic fibrosis do not
have a ‘‘good prognosis.”

Every Member of this body would de-
mand the best care for their child. If a
specialist was best suited to provide
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that care, then every one of my col-
leagues would insist that their child re-
ceive that care regardless of cost and
coverage. Why not guarantee this same
right to the rest of the American peo-
ple?

In addition, a recent survey by the
National Coalition for Cancer Survi-
vorship stated that oncologists should
be the primary managers of care for in-
dividuals with cancer. To support their
argument they cited factors such as:
the complexities of treating cancer;
their specific knowledge of long-term
and late effects, rehabilitative services,
pain management and hospice; and the
importance of early detection and
treatment for survivors who have an
increased risk for second malignancies.

With regard to out-of-network spe-
cialists, the Republican bill lacks basic
protections to ensure that patients can
see doctors qualified to treat their con-
dition. For example, a child with diabe-
tes should be able to receive care from
a pediatric endocrinologist. However, if
there is no pediatric endocrinologist
available in the network to provide
care for the child with diabetes, the
family should be able to seek care from
an out-of-network physician at no ad-
dition cost.

We must ensure access to qualified
specialists, outside of the network if
necessary, and without high out-of-
pocket expenses for enrollees who are
forced to go outside the plan to be
treated by the needed specialist.

The Republican bill also fails to hold
a plan responsible for not having an
adequate network of specialists. In
fact, Sec. 725 in the Republican bill
states that ‘‘such access may be pro-
vided through contractual arrange-
ment with specialized providers outside
the network of the plan.”

Beneficiaries should not have to suf-
fer because of their health plans’ inad-
equacies. They should receive the care
they need by the most appropriate
health professional. The Republican
bill’s guarantee to specialists is weak
and does not even guarantee that chil-
dren can see pediatric specialists.

Finally, the legislation we are con-
sidering today only provides access to
specialists for only 48 million Ameri-
cans with private insurance. It leaves
out the 113 million individuals who
choose to enroll in managed care plans.

Plans should provide patients with
an adequate network of physicians, and
when they fail to do so, should allow
the beneficiary to step out of the net-
work at no extra charge. We must pro-
tect our frailest and sickest patients.
Individuals with life-threatening and
disabling conditions should be allowed
the use specialists—the best source of
information and care for specific and
advanced diseases—to coordinate care.

The PRESIDING OFFICER (Mr.
BROWNBACK). Who yields time?

Mr. JEFFORDS. I yield myself 56 min-
utes.

The PRESIDING OFFICER. The Sen-
ator is recognized for 5 minutes.

Mr. JEFFORDS. I appreciate the tre-
mendous effort the Senator from Utah
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has made in this debate. I think he has
hit upon the critical issue. We must re-
member, all of us, every time we do
make changes which result in in-
creased costs, people become unin-
sured. That is the advantage of the Re-
publican package and why it is so
much better than the Democratic
package.

If you want to keep score, as my
friend from California wishes to do on
victories here, they will have 1.8 mil-
lion victims from their cost increases;
we will have about 240,000. And who are
those victims? They are the working
poor. They are the ones those of us who
are compassionate always feel sorry
for. We ought to be spending our time
and ability to increase their capacity
for health care, not throw them off the
plans. That is the difference between
the two bills in the final analysis when
you come down to it; and that is, we
will not make the working poor suffer
more and throw 1.8 million people off of
the rolls of the insured. So keep that in
mind when you think about which bill
you want to vote for. Because, to me,
that is the top concern.

In addition to that, we also create a
standard, a higher standard for all
Americans with respect to what they
should get from health care and from
the HMOs, et cetera; and that is, to get
away from the old standard where you
did not have to worry about the
changes in the medical profession or
what advantages would be accom-
plished. With all of the work we are
doing now in the outcomes of research
to determine what works and what
does not work, that is going to be
available to us. It is available now, but
as we move forward it is going to be
more and more available.

We demand that the doctors must
give the Dbest health care, not just
something that happens to be generally
practiced in the area.

So we have two huge advantages with
the Republican bill. I hope Members
will keep that in mind as we move for-
ward in the process.

I yield the floor.

Mr. KENNEDY. I yield the Senator
from Iowa 15 seconds.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized for 15 sec-
onds.

Mr. HARKIN. Mr. President, we are
considering an amendment by Senator
BINGAMAN to allow people with chronic
illnesses, people with disabilities, to go
outside the plan and get the specialty
care they need; yet, again, not one Re-
publican will get up and even talk
about it. Not even one Republican will
get up and talk about it.

Mr. KENNEDY. Mr. President, I yield
212 minutes to the Senator from New
York.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized for
215 minutes.

Mr. SCHUMER. I thank the Senator
from Massachusetts.

As the Senator from Iowa noted, no
one seems to be debating this amend-
ment. Everyone seems to be debating
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other parts of the bill. There is a very
simple reason why. Our bill says, when
your primary care physician says you
need a certain specialist, you will get
one. Their bill says, when you need a
certain specialist, maybe you will get
one if the HMO says you can.

Let me tell you a story about a
young woman in my State, a nurse, in
her prime of life, 24 years old, a good
athlete. She had a health care plan
from her father because he was a line-
man for the phone company. She devel-
oped a tumor on her femur. She went
to her primary care physician. He said:
This is dangerous. You need an
oncological orthopedic surgeon. Her
HMO said: No, no, no. You can use an
ordinary orthopedic surgeon. The pri-
mary care physician said: No. You need
an oncological orthopedic surgeon.
This is a very difficult tumor.

But they were not a rich family.
When the HMO said no, she went and
had the operation from the orthopedic
surgeon. Guess what. The tumor grew
right back. She went back to the HMO.
She said: I did what you said. I went
through a painful operation. Now let
me go to the specialist my primary
care physician says I need. They said
no again. She went on her own, paid
$36,000 out of her pocket. It cured the
tumor, but now she can hardly walk.

When she went to the HMO and said,
please, pay for this, they said, no, no,
no. Under the Democratic bill, Debra
Bothe would not have had to go
through this. She would have had the
specialist she needed. She would be
walking today. Her family would not
be totally out of money today. Under
the Republican bill, nothing would
have changed.

That can be repeated in story after
story, in anecdote after anecdote, on
factual basis after factual basis. If you
need a specialist, if you are deathly
ill—I ask the Senator if I could have 30
seconds?

Mr. KENNEDY. I yield the Senator 30
seconds.

Mr. SCHUMER. If you are deathly ill,
and your physician says you need a
certain specialist, do you want the
Democratic bill that says you get one
or the Republican bill that says maybe
you will get one, if your HMO allows
you to?

I say to my friend, the Senator from
Vermont, that is what working fami-
lies want and need—this kind of bill,
this kind of proposal, not a proposal
that is toothless and sides with the in-
surance companies time after time
after time.

I thank the Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, I yield
myself such time as I might use.

We are coming into the final mo-
ments before we will vote on this
amendment. I will take at least these
final moments to point out where we
are.

Primarily, what we are talking about
are the protections that have been in-
cluded in our Patients’ Bill of Rights.
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No matter how many times our Repub-
lican friends say they are shocked,
shocked to discover the deficiencies in
their amendments and promise to do
better, their new product is just the
same old, tired, flawed proposal in
fancy dress. The problem is a simple
one: Insurance companies don’t want
real protections, so Republicans won’t
produce them.

We have two different proposals on
emergency care, two different pro-
posals on OB/GYN care, and another
proposal in terms of specialty care this
evening—all changes, alterations, in
terms of their original proposal. No
matter how many times they alter or
change, they still do not meet the basic
standard and test of providing that the
medical professions make the judg-
ment of what is in the interest of that
patient, not the insurance company.

Access to the needed specialty care is
one of the most critical ingredients in
quality health care. Timely access to a
qualified specialist can often determine
whether a patient lives or dies. For
those living with chronic illnesses or
with a physical or mental disability,
access to specialty care can improve
the quality of life, prevent deteriora-
tion, or cure or ameliorate the disease.

Nowhere is the contrast between the
Republican plan and our proposal
clearer than on the issue of access to
needed specialty care. Our amendment,
offered by Senators BINGAMAN, HARKIN,
REED, and others, guarantees it. The
Republican plan is a sham proposal
that carries the label of access to spe-
cialty care but does nothing meaning-
ful to help patients.

Our amendment has key protections
that guarantee appropriate specialty
care. Health plans are required to pro-
vide care by a qualified specialist or
center of excellence when needed. If
sufficient expertise does not exist in-
side the HMO network, it must allow
patients to go to a specialist or a cen-
ter of excellence outside the network,
without any additional financial bur-
den beyond what would be involved in
seeing a network specialist.

For chronic or ongoing conditions,
HMOs must allow standing referrals to
a specialist or, where appropriate,
allow the specialist to be a care coordi-
nator—in effect, the primary care gate-
keeper for treatment related to the
condition.

These provisions are especially crit-
ical for anyone suffering from a chron-
ic disease or disability and for disabled
children with their complex needs. If
there is a disagreement between a plan
and a physician or patient about the
need for specialty care or out-of-net-
work care, the dispute will be resolved
by a speedy independent review. It is
guaranteed. It is written into the law.

The Republican plan includes none of
these critical guarantees, not a single
one. More than two-thirds of all pa-
tients are excluded even from the mini-
mal protections it does provide. Access
to qualified specialists is essential to
quality care, particularly for those who
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need care the most: those with a dis-
abling or life-threatening illness. If our
proposal is adopted, every family can
be confident that if serious illness
strikes, their health plan will not deny
them the care that is essential for re-
covery—no ifs, ands, or buts; the guar-
antee is there.

Once again, the issue is clear: Will
the Senate protect the patients or will
it protect the insurance industry prof-
its? That is what is before the Senate
in this amendment. That was basically
the protections that were included in
our legislation. This amendment will
guarantee that any measure that
comes out of this body will have those
protections, and that is why this
amendment is so important to be ac-
cepted.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. BINGAMAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, may
I ask for time to ask for unanimous
consent?

Mr. KENNEDY. Of course.

Mr. BINGAMAN. Mr. President, I re-
ferred in my earlier comments to a cir-
cumstance that was described to us
this morning. Beth Gross talked about
her 4-year-old named Matthew and the
difficulties the family had in obtaining
access to specialty care. I have been
given a copy of a statement she made
describing that in more detail. I ask
unanimous consent that that state-
ment be printed in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

My name is Beth Gross, and I am here
today on behalf of patients everywhere who
are crying out for a real patients’ bill of
rights. We need protection, and can no
longer afford to be at the mercy of health
maintenance organizations.

While other interests say that the industry
can regulate itself, my 4-year-old son can
barely say anything at all because of an
HMO policy. I am here today to tell you that
my son was denied access to necessary, spe-
cialized medical treatment.

Matthew has a significant speech delay
that has been directly linked to his repeated
ear infections. For the first two years of his
life, Matthew suffered 14 ear infections. In
most cases, this is a normal childhood illness
treatable with antibiotics. But the fluid in
Matthew’s ears remained behind the eardrum
for a long period of time—causing repeated
infection and delayed speech. To a young
child like Matthew, when this fluid remains
behind the inner ear, it distorts sound and
sometimes impairs hearing completely.

The doctor who treated Matthew repeat-
edly used antibiotics instead of granting my
request for a referral to an Ear, Nose, and
Throat Specialist. As a nurse, I knew the
risks of this chronic condition, and grew
frustrated to know that a simple surgical
procedure called an ear tube placement could
immediately correct Matthew’s problem. But
I was left at the mercy of a doctor who kept
treating Matthew with antibiotics—anti-
biotics that were never going to be able to
correct the structural problems within his
little ears.

I made the decision at that point to change
my primary care physician, and called the
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insurance company. When I explained our di-
lemma, I was outraged at their response. We
could not get a referral for Matthew because
it was their policy, to impose and I quote,
“monetary sanctions’ on the physician for
giving a referral for something that he is
able to treat.” I felt shocked and helpless. I
could not believe that I lived in a country
that allowed an insurance company to be so
ruthless with a child.

I fought for more than a year to get the re-
ferral Matthew needed. By that time, Mat-
thew was 18-months-old and was still not
speaking. Although we changed doctors, we
could not change insurance companies. When
he finally saw the Ear, Nose, and Throat
Specialist, Matthew’s test results were
heartbreaking. His impairment left him only
to hear distorted sounds of human speech,
which is one of a child’s most important
tools for developing language.

Thankfully, Matthew finally received the
ear tube surgery that he desperately needed.
On the morning we brought him home from
the hospital, you should have seen the joy
and excitement in his face as he first heard
birds chirping—a sound so many of us take
for granted. Two and a half years have
passed since our ordeal and Matthew has
never had another ear infection. The ear
tubes immediately corrected his hearing. He
also had his adenoids removed, which were so
large that they were blocking the natural
structure of the inner ear that allows fluid
to normally drain. These enlarged adenoids
could only have been found by an Ear, Nose,
and Throat Specialist.

If only Matthew had been treated earlier.
Now our family must work to correct his
speech problem. Our insurance company has
changed since then, but it’s been another
fight with another HMO to cover speech
therapy. They denied coverage for that serv-
ice, until The National Patient Advocate
Foundation stepped in and won that battle
for Matthew.

I look back on our situation and wonder
what our lives would be like today if there
had been a law preventing that insurance
company from financially penalizing our
physician for giving a referral. Matthew
would have had normal hearing during the
critical developmental phase of his life. In-
stead, now Matthew is unable to make the
correct sound for 90 percent of the alphabet.
If Matthew received a timely specialist refer-
ral, my son wouldn’t be self-conscious and
hesitant to speak because he fears people not
being above to understand him.

Matthew was caught in the crossfire of an
insurance company being able to tell a doc-
tor how to practice medicine. This is just
plain wrong. Cost effective health care has
cost my family, especially an innocent child,
too much. I urge you to pass meaningful pa-
tients bill of rights for me and Matthew.

Thank you.

Mr. KENNEDY. Mr. President, I yield
4 minutes to my colleague, the Senator
from Massachusetts.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized
for 4 minutes.

Mr. KERRY. Mr. President, we have
the best specialists, the best delivery
system in the world. We have people
who come here from all over the world
to share in the remarkable expertise
and capacities of our specialists in this
country. Yet the fact is, under the Re-
publican plan millions of our own citi-
zens would be denied the right of access
to specialists.

The stories of individuals are re-
markable. I know every single one of
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us has received letters from anguished
parents who run into the most extraor-
dinary barriers of resistance from an
HMO that is simply concerned with its
bottom line and not concerned with the
proper delivery of health to the indi-
vidual they represent.

I will speak for just a few minutes
today about one of the issues I believe
cuts to the heart of this debate over
managed care reform in the Senate
today, and that is the broader question
of what kind of access we are going to
guarantee to specialists. Mr. President,
in the United States, we are fortunate
to have world-renowned health care fa-
cilities and some of the best doctors
and researchers in the world. Each year
thousands of people from around the
world travel to this country because we
have the best specialists in the world.
But at the same time, every year,
thousands of letters pour into my of-
fice from constituents in managed care
plans who can’t see the specialists
their own doctors know have the exper-
tise to meet their medical needs—be-
cause their HMOs won’t permit it. Mr.
President, there’s something dis-
turbing in the dichotomy we are fac-
ing: all the world knows our doctors
are the best trained, our specialists the
best educated and the most highly
skilled—but our citizens aren’t per-
mitted to see them when they need
them most. What can we say about
that system which defies the limits of
common sense and every notion of
human compassion? I believe we should
all be able to say that it demands re-
form—today.

When the American people say they
support managed care reform, they are
rejecting the one-size-fits all brand of
health care practiced by many HMOs.
Let me assure you, as well, that one of
the most critical elements of any Pa-
tients’ Bill of Rights must be access to
quality speciality care—literally, the
difference between life and death for
thousands upon thousands of Ameri-
cans each year.

Too many of the tragic cases that we
hear about in the United States are the
result of delay and denial of access to
cardiologists, oncologists, surgeons, pe-
diatric specialists and the doctors who
have the specialized knowledge abso-
lutely critical in so many cases today.
I will never forget the story of Morgan
smith—four years old, diagnosed with
brain cancer, facing a life-threatening
tumor. Imagine the horror of her par-
ents, hearing that grim diagnosis. And
you can understand her parents’ reac-
tion when pediatric oncologists at
Hasbro Children’s Hospital in Provi-
dence told them that Morgan needed to
go to New England Regional Medical
Center in Boston for a special chemo-
therapy treatment—her mother said ‘I
need to do whatever it’s going to take
to save my daughter’s life, and I'm
going to listen to our doctor.”

But can you imagine how Morgan’s
mother felt when she got a letter in the
mail from her HMO denying payment
for a specialist—demanding that she
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get a second opinion? Meanwhile, Mrs.
Smith took Morgan to Boston for her
treatments, unsure about how she
would pay for it, but knowing that she
couldn’t afford to risk Morgan’s health
while she fought the insurance com-
pany. Despite a second opinion that
Morgan needed the expertise of special-
ists in Boston, the HMO still refused to
pay for the treatment. Mrs. Smith had
to wage her own battle against the
HMO by starting a letter-writing cam-
paign, along with Morgan’s doctors.

Fortunately, Morgan’s story, unlike
too many others, has a happy ending.
Close to a month after Morgan had
started her treatment, the insurance
company finally agreed to cover the
procedure that all the medical profes-
sionals agreed was necessary. But I
would remind you that had Morgan’s
parents followed the HMO’s mandate,
their daughter may not have received
the treatment that saved her life and it
was at the very least, delayed. Mor-
gan’s parents have since changed insur-
ance companies, but their health plan
contract will be rewritten in August
and the family is very nervous about
possible changes that may affect Mor-
gan’s health care. Morgan will be six
years old this November and she is at-
tending kindergarten. We need to take
the right steps today to guarantee that
Morgan and children like her never
face another HMO nightmare like the
one that could have cost her and her
family her life. We need to take the
necessary steps to prevent the kind of
bureaucratic nightmare that almost
killed Sarah Pederson. Sarah
Pederson’s parents lives were changed
overnight when their healthy, beau-
tiful seven month old baby was diag-
nosed with an inoperable brain tumor—
a condition which had to be monitored
carefully by a specialist. But the
Pedersons’ HMO—in spite of the rec-
ommendation of their pediatrician—
would not allow Sara to see a pediatric
neuro-oncologist. A seven month old
baby with a brain tumor, a brain tumor
so complicated that the Pedersons’ pe-
diatrician knew only of a few pediatric
neuro-oncologists capable of treating
it, and the HMO said ‘‘no’’—they in-
sisted that this child be sent to an
adult neuro-oncologist. Why? No expla-
nation was given other than ‘‘this is
our policy.” And it goes on and on. The
HMO refused to approve the chemo-
therapy regimen prescribed by their
specialist—until it was approved by an-
other one of their specialists. And what
happened during that month of delay?
The tumor grew. And in the end, what
saved Sarah Pederson? Did the HMO re-
lent and allow the doctors and the fam-
ily to make decisions in the best inter-
ests of this child? No. The Pedersons
only found relief when they left their
HMO—and mortgaged their home to
join a fee for service program. I chal-
lenge any one to look the Pedersons in
the eye and tell them we don’t need
managed care reform to guarantee ap-
propriate access to specialists.
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Mr. President, I can tell you that—
thanks to parents who didn’t give up,
who put their own financial security on
the line, who fought and fought the red
tape—Morgan Smith and Sarah
Pederson survived. They survived in
spite of their HMO’s. Jack Jennings
wasn’t so lucky. Jack was from Ando-
ver, Massachusetts. He was diagnosed
with mild emphysema, and later on
with a pneumothorax, which can lead
to a collapsed lung. His doctor believed
a lung reduction procedure could not
just improve his quality of life, but ac-
tually save his life—but this primary
care doctor knew it would take a spe-
cialist to perform that operation. Jack
was referred to see Dr. Sugarbaker, a
top physician in Boston. The HMO re-
jected the referral. Jack’s doctor wrote
a lengthy appeal. The HMO rejected it.
Months went by. Jack appealed again
and again—literally taking a break
from his oxygen machine to speak on
the phone with the HMO claims ad-
juster. Finally, a letter arrived at the
Jennings household, the referral for a
specialist approved, a date for surgery
set. But here’s the tragedy: Jack Jen-
nings had died before the letter reached
his house, before the surgery was ap-
proved. And the letter from the HMO
was right there in a pile of mail, sur-
rounded by condolence cards. Mr.
President, how can we say with a
straight face that HMO’s aren’t run-
ning roughshod over patients in dire
need of specialty care. How can we say
that this isn’t a gross abuse of funda-
mental patients’ rights?

Our access to specialists amendment
helps to ensure that patients will be
able to secure the health care they
need, no matter what the cir-
cumstance. All patients with special
conditions absolutely must have access
to providers who have the expertise to
treat their problems.

Our amendment delivers on these
common sense propositions: ensuring
access to specialists by allowing pa-
tients in an HMO network of physi-
cians to find specialty care outside
that network at no extra cost if there
is no qualified specialist available in
the network and allowing patients who
are seriously ill or require continued
care to have their specialists coordi-
nate their care without being required
to ask permission again and again from
a primary care provider. The Repub-
lican bill does not ensure access to spe-
ciality care; it lacks basic protections
to ensure that patients can see doctors
qualified to treat their condition. For
example, if a child with cancer needed
access to a pediatric oncologist, there
is no guarantee in the Republican bill
that she will have access to that spe-
cialist.

Not only that, but the Republican
bill does not allow patients with dis-
eases or disabilities requiring con-
tinuing care by a specialist to des-
ignate their specialist as their primary
care doctor who can coordinate their
care. Under the Republican bill, pa-
tients could be charged more for out-
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of-network specialty care—even if the
plan is at fault for not having access to
appropriate specialists. The Republican
bill would not allow patients to appeal
a denial of access to appropriate spe-
cialists. If the Republicans pass the
legislation that they want to pass,
children and adults with diseases such
as cancer or severe arthritis will con-
tinue to face insurance company red
tape when they go for routine visits to
the oncologist or rheumatologist.

Mr. President, our opponents will say
their bill includes access to specialty
care but the fact is that their bill
leaves out the key elements needed to
ensure access to specialty care. Their
bill may have the title Patients’ Bill of
Rights, but it sure doesn’t have the
substance. At a time when millions
upon millions of Americans are feeling
the squeeze from their HMO’s, when
millions of Americans are suffering
needlessly because decisions are being
made by bureaucrats rather than doc-
tors, the style without the substance
won’t do a single thing to make health
care better—it won’t save Morgan
Smith’s family from another battle
with an HMO when her family’s energy
should be dedicated to a fight against
cancer, it won’t do a single thing to
prevent the all-too-real suffering that
has become standard practice in the
maze of red tape that is managed care
health care in the United State today.
Mr. President, we can do better than
the Republican propsoal—we can actu-
ally guarantee access to a specialist.
And that is a responsibility every one
of us ought to work towards fulfilling.

The PRESIDING OFFICER. The Sen-
ator’s 4 minutes have expired.

Mr. KERRY. Mr. President, it is clear
that every American has the right to
have a specialist, and we need to pass
this amendment in appreciation of that
fundamental need and right of our citi-
Zens.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, I
yield 5 minutes to the Senator from
Pennsylvania.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, the
issue of access to specialty care is very
important. Many of us represent, as I
do, hospitals that are very intensive
tertiary care facilities with lots of spe-
cialists. Those of us who have had
young children have had experience at
children’s hospitals and have dealt
with specialists and recognized the
need for that.

I can tell you as a father of four
young children and a child who is due
in September, I am not going to stand
here and say we are not going to pro-
vide access to the kind of specialty
care for children, or anybody else, that
is needed. I am confident that the bill
before us does exactly that. It does ex-
actly that. It provides access to spe-
cialty care when it is necessary to save
or help improve the life of a young
child or anybody else.
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As an example, if you have a baby
who is born with a rare heart disease
and the pediatrician recommends that
a pediatric cardiologist treat the baby,
the claim is made and it is denied ini-
tially, and it goes through the internal
review process. Specialty care is cov-
ered under the contract. Remember, we
are dealing with covered benefits, so
obviously if it is not a covered benefit,
that is a different issue. But if it is
covered—and, of course, most HMOs
cover some sort of specialty care—it is
covered.

But in this case, say the network
doesn’t have a pediatric cardiologist.
So you have, in a sense, what is laid
out by the other side, the worst case
scenario. The network doesn’t have a
specialist, and therefore they just
won’t give this specialist treatment be-
cause there isn’t a pediatric cardiolo-
gist available to treat this. So a reg-
ular pediatrician would have to do so.

Well, that is not the case in our bill.
Our bill says that this particular denial
is eligible for review by an independent
external reviewer. The dispute is about
who should provide the specialty care.
That is an element of medical judg-
ment. Therefore, if it is an element of
medical judgment, it is eligible for re-
view. If it is an independent review and
the reviewer says yes——

Mr. KERRY. Will the Senator yield
for a question?

Mr. SANTORUM. If I can get through
this first. It is eligible for a review. An
independent reviewer, under our bill,
will look at all of the facts in the case
and determine whether, in fact, the pe-
diatric cardiologist is necessary in
medical judgment to, in fact, perform
this procedure. They make an inde-
pendent medical determination based
on all of the information that is re-
viewed, including the recommendation
of the doctor, the original pediatrician,
including the recommendation by the
internal reviewer. They look at all of
the information, they get all of the rel-
evant facts, and they put this to-
gether—as has been listed many times
here—a laundry list of factors to con-
sider, and they make an independent
judgment as to whether a pediatric car-
diologist is mnecessary. If it is nec-
essary, the denial is overturned. The
specialist outside of the network is se-
lected to provide the care for this child
within the HMO.

That is in our bill. That is covered
under our bill. So all of this talk about
we are not going to have this kind of
access is not carefully reading this bill.
I give a lot of credit to Senator FRIST
and Senator JEFFORDS and those on the
health committee. They have done an
excellent job of looking through and
making sure all of these kinds of situa-
tions where you have limitations—and
in many cases you do have limitations,
and the networks don’t have a lot of
specialists. But you can go outside the
network if an independent reviewer de-
termines that is what is medically nec-
essary in that case.

Mr. BINGAMAN. Will the Senator
yield for a question?
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Mr. SANTORUM. Yes.

Mr. BINGAMAN. As I understand the
bill you are referring to, you say it pro-
vides this access. There is no require-
ment that access to the specialist be
provided at the regular amount that is
being paid. Whatever the HMO deter-
mines the additional cost should be to
go to the outside specialist would be
charged, is that correct? That is my
understanding. I have read the bill fair-
ly carefully, and that is a major dif-
ference between the amendment I have
offered and the amendment that you
are referring to.

The PRESIDING OFFICER. The time
allotted to the Senator from Pennsyl-
vania has expired.

Who yields time?

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. I yield to the Senator
from West Virginia.

PRIVILEGE OF THE FLOOR

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that Stephen
Downs, a health care policy fellow, be
given privileges of the floor during con-
sideration of S. 1344.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. Mr. President,
yesterday, I talked to a b56-year-old
woman I have known for a long time in
West Virginia. She has a rare heart dis-
ease. She has been struggling with it.
She has now discovered that the oper-
ation she is potentially going to need is
not available for her in West Virginia.
She is going to have to go to another
State far south in order to get that op-
eration. The problem is that her insur-
ance company said they will not pay
for her operation. They said she will ei-
ther get her operation in West Vir-
ginia, where this kind of operation is
not readily available because it is rath-
er rare or she won’t get it at all, or she
has to pay for it herself. She is not a
corporate giant. She runs a small busi-
ness and has six people working for
her.

This kind of thing should never hap-
pen. The Democratic bill would prevent
that from happening. She would be able
to go to that southern State where
they do this kind of operation con-
stantly and get that operation. That
should happen in the United States of
America.

Secondly, I talked with the physician
of an 8-year-old girl 4 days ago. She has
growth problems, seizure problems, and
development problems, and she is
under the care of a pediatric specialist
in endocrinology and neurology at
Western University. If you have a pedi-
atric endocrinologist and somebody
says you have to use an adult
endocrinologist because that is in our
plan, well, then people say, well, an
endocrinologist is an endocrinologist.
Not true. She will be denied care, and
that is wrong.

The PRESIDING OFFICER. The time
of the proponents has expired.
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Mr. ROCKEFELLER. Under the
Democratic bill, she would get pedi-
atric care, and she should.

Mr. JEFFORDS. Mr. President, I
yield 1 minute to the Senator from
Pennsylvania.

Mr. SANTORUM. Mr. President, I
wanted to respond to the Senator from
New Mexico. My time had run out. My
understanding is that the provision in
the bill says the network has to pro-
vide access to specialty care. We define
in the report language clearly what ac-
cess means as far as cost sharing is
concerned:

When the plan covers a benefit or service
that is appropriately provided by a par-
ticular type of specialist not in the network,
the benefit will be provided using the in-net-
work cost-sharing schedule.

In other words, no additional costs.
Only in cases where it is a preference
to go outside the network for a spe-
cialist, other than somebody in the
network, where it has not been referred
by the plan or determined by a re-
viewer, is that additional cost borne.
As long as an independent reviewer or
the plan refers out of network, the cost
sharing is the same.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. I yield the remain-
ing time to the Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 9
minutes.

Mr. GRAMM. Mr. President, I wanted
to come over today and try to end this
debate by making a point this debate
has cried out for all day.

What we have heard all day long is
our Democrat colleagues stand up and
attack HMOs. Every horror story they
could imagine, every outrage that the
human mind could conceive, they have
talked about and laid at the doorstep
of HMOs. I think someone watching
this debate who just got off a turnip
truck or who just emerged from a 10-
year trip to outer space would believe
that our Democrat colleagues hate
HMOs and that they are the enemies of
HMOs.

But let me remind those who may
have just gotten off a turnip truck, or
those who may have forgotten what
has occurred in America in the last 20
years that you have been listening all
day to the fathers and mothers of
HMOs. They brought HMOs into Fed-
eral statutes. They exempted them
from health planning.

They liked HMOs so much that in
1994 they sent this bill to the Congress.

For those who have forgotten it, this
is the Clinton health care bill. The
Clinton health care bill, which our col-
leagues who spoke today all supported
and uniformly 1loved, forced every
American to go into an HMO that was
set up as a local health care coopera-
tive. It was an HMO run by the Govern-
ment with all the compassion of the
IRS and with all of the efficiency of the
post office.

They loved HMOs so much and they
were so confident in them that they
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said: If you refuse to join your local
health cooperative, HMO, Government-
run health care system, we are going to
fine you $5,000.

That was their position in 1994.

Now they have taken a poll. They
have done a focus group. They do not
love HMOs anymore. But in 1994 they
loved them so much that they were
going to fine every American $5,000 for
refusing to join their Government-run
HMO.

By the way, they banned suing the
HMO when it was their HMO, when it
was the Government HMO. They
thought we ought not to do it.

Today they are worried about doctors
providing care, and that for a doctor
under an HMO, they can’t do it. But
when they were writing their health
care bill, they fined a doctor $50,000 if
he provided health care that their Gov-
ernment-run health care cooperative,
HMO, did not allow.

So under this bill, when you had a
health care collective run by the Gov-
ernment—one great big HMO, and if a
doctor prescribed a medicine that they
didn’t allow, or prescribed a treatment,
or provided a treatment that they
didn’t think was medically necessary,
that is Dr. Clinton or Dr. Kennedy
didn’t think was necessary, a doctor
could be fined $50,000 under this bill.

If your baby was really sick and they
banned the treatment, and if I went to
Dr. FRIST and I said, Dr. FRIST, I want
my child to have this surgery, I know
you can do it, I know that our Govern-
ment collective HMO bans it, but I am
willing to pay you for it, if Dr. FRIST
had taken that payment, he would
have gone to prison for 15 years under
the Clinton health care bill.

These are the people who invented
the HMO. They are the people who love
HMOs. They are the people who wanted
to put us under an HMO and fine us
$5,000 for not giving it our money, and
it put a doctor in prison for 15 years for
violating their statute on what they
thought was good medicine.

Today it has been a horror show
about HMOs.

I want to conclude. I know people
want to go home.

How do they fix this problem? They
fix the problem with what they call a
Patients’ Bill of Rights.

There are two rights that they guar-
antee.

No. 1, you can look in the blue pages
of the phonebook, and you can call up
a Government bureaucrat, and you can
complain. You can get an appointment.
You can go see them next Tuesday at 8
o’clock. You can get a bureaucrat to
join you in the examining room. That,
to them, is a health care bill of rights.

The second right they guarantee is,
you can call up an attorney. You can
open up the Yellow Pages. Here is one
that says, ‘“No fees unless we get you
money.” Anyway, whoever you find in
here—criminal law, family law, per-
sonal injury specialist—you can pick
any lawyer you want under their
health care bill of rights, and you can
call him, and you can sue.
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But what you cannot do under their
so-called bill of rights that you can do
under our bill of rights is, under our
bill of rights you can fire your HMO.
You can set up a medical savings ac-
count and then you can look in the
Yellow Pages under ‘‘Physician.” You
can call any physician you want to
call, and you can say to them, do you
take a check? If they do, with the med-
ical savings account that you can have
under our bill with your employer, you
can say ‘“‘no’”” to your HMO. You don’t
call up the Government, because you
don’t like how they are treating you,
or, go hire a lawyer. You fire your
HMO and hire your doctor.

You can see what real freedom is.
You can say to the HMO, you haven’t
done me right, you haven’t treated my
children right, and you are fired.

Our bill does that. Their bill does not
do that.

I cannot end the day without point-
ing out two things.

One, all day long you have heard
from people who invented HMOs and
who love them so much that they
wanted to put the whole country under
HMOs in a mandated Government-run
program. And they still do.

Second, their remedy for all of these
concerns is, call the Government, or
call a lawyer.

Our remedy is to first deal with the
real concerns in HMOs with a review
process that really works.

But we have one more freedom they
don’t have. Under our bill, you can fire
your HMO. That is what I call real
freedom. That is what we provide.

If you have listened all day to these
horror stories, please remember, this is
a monster that they helped create and
that they loved so much, they wanted
to mandate that everybody be in it.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, I yield
myself 1 minute on the bill.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. I am a good friend of
the Senator from Texas. I will tell you,
Mr. President, the Senator is as wrong
in his explanation about the debate
here on the floor of the Senate and as
wrong about President Clinton’s bill on
health care as he was about President
Clinton’s proposal about economic re-
covery in 1993 when he predicted the
end of the free market system, that in-
flation was going up through the roof,
with unemployment lines around the
Capitol of the United States. He pre-
dicted that deficits were going to grow
and it was going to be the end of the
American free enterprise system. He
was wrong then, and he is wrong to-
night.

Mr. President, I yield the last minute
to the Senator from South Dakota,

The PRESIDING OFFICER. The
Democratic leader.

Mr. DASCHLE. Mr. President, I will
take a minute off the bill.

I do not know how you top that. I
was simply going to say that if you be-
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lieve anything the Senator from Texas
just said, you are going to buy a turnip
truck from him, too.

But I hope everybody can remember
what this is all about. This is simply
about whether or not patients have the
right to a specialist, whether or not
the HMO under any circumstances can
tell a patient and his or her doctor
that, no, you cannot go to a specialist,
because in millions of cases around the
country today, tomorrow, and for the
past several years, that is exactly what
has happened.

Do we have access to specialists or
not? The Democrats are saying yes, we
need access to the specialist. That is
the essence of health care in America
today. But people are being denied that
access. We want to change that. This
amendment will do it. It deserves our
support.

I yield the floor.

Mr. GRAMM. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The Re-
publican side controls 1 minute 30 sec-
onds on the amendment.

Mr. GRAMM. Mr. President, I will
take a very short amount of time.

If T am so wrong about the Clinton
health care bill, I hope tomorrow to
offer it as an amendment, and we will
give everybody a chance to vote on it.
We debated it for 2 years. It was like a
great big overinflated balloon. When
somebody pricked it with a little pin,
all of the air ran out of it. We never got
around to voting on it. We have it here.
We can send it up tomorrow and give
everybody a chance to vote on it.

If Senator KENNEDY thinks it is so
right—I know he does in his heart be-
cause he is a very sincere person—then
he can vote for the Clinton health care
bill, and fine these people, and put doc-
tors in prison for 15 years for providing
“unauthorized’” care. Then we will
know where we all stand on these
issues.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I yield
the remainder of our time and ask for
the yeas and nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. NICKLES. Mr. President, for the
information of all Senators, this will
be the last vote tonight. The Senate
will go into morning business at 9:30
and be back on the bill at 10 o’clock to-
morrow. We expect the first vote to be
at approximately noon tomorrow.

The PRESIDING OFFICER (Mr.
ALLARD). The question is on agreeing
to amendment No. 1245.

On this question, the yeas and nays
have been ordered and the clerk will
call the roll.

The legislative clerk called the roll.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced—yeas 47,
nays 53, as follows:
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[Rollcall Vote No. 205 Leg.]

YEAS—47
Akaka Edwards Lieberman
Baucus Feingold Lincoln
Bayh Feinstein Mikulski
Biden Graham Moynihan
Bingaman Harkin Murray
Boxer Hollings Reed
Breaux Inouye Reid
Bryan Johnson Robb
Byrd Kennedy Rockefeller
Chafee Kerrey Sarbanes
Cleland Kerry
Conrad Kohl Schumer
Daschle Landrieu Specter
Dodd Lautenberg Torricelli
Dorgan Leahy Wellstone
Durbin Levin Wyden

NAYS—53
Abraham Frist McConnell
Allard Gorton Murkowski
Ashcroft Gramm Nickles
Bennett Grams Roberts
Bond Grassley Roth
Brownback Gregg Santorum
Bunning Hagel Sessions
Burns Hatch
Campbell Helms g}r;ei?hy(NH)
Cochran Hutchinson Smith (OR)
Collins Hutchison
Coverdell Inhofe Snowe
Craig Jeffords Stevens
Crapo Kyl Thomas
DeWine Lott Thompson
Domenici Lugar Thurmond
Enzi Mack Voinovich
Fitzgerald McCain Warner

The amendment (No. 1245) was re-

jected.

Mr. ENZI. Mr. President, I move to
reconsider the vote, and I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. ROTH. Mr. President, health care
in America is the envy of the world. We
have the finest doctors, nurses, and
medical care personnel available any-
where. We have the best research fa-
cilities and the most advanced—state-
of-the-art—technology. We are the
world’s leader in providing new and ef-
fective treatments and therapies. And
it doesn’t seem that a day goes by
without news of some exciting break-
through in medicine and health.

While this is the good news, there’s
no question that our health care deliv-
ery system also faces some serious
challenges. No one argues that there
isn’t cause for concern when it comes
to making high quality health care
more affordable, and therefore more
accessible, to millions of Americans
who currently have no coverage, and
for those who may even have coverage,
but who are receiving substandard and
even poor care.

For the last fifteen years, Congress
has been concerned about the sky-
rocketing costs associated with health
care. I remember the dire predictions
we listened to in the 1980s and early
1990s. I recall the testimony of OMB Di-
rector Dick Darman in 1992, when he
warned that given its current rate of
increase, total public and private
health spending was quickly taking
over the Gross National Product. Un-
less something was done, he said, ex-
penditures—which were less than six
percent of GNP three decades earlier—
would reach the unmaintainable level
of 26 percent of GNP by the year 2030.
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One of the innovative answers to
curb this dangerous increase was the
advent of managed care and the cre-
ation of Health Maintenance Organiza-
tions. Through this system, millions of
Americans found access to health care
that was affordable. Small businesses
were better able to provide insurance
for their employees. And competition
between HMOs and other health care
providers in the miraculous free mar-
ket system worked to reduce the ex-
ploding costs of coverage. At the same
time, it allowed those incentives to
work that were continuing to promote
new research and development, new
therapies and technology, and the daily
breakthroughs I mentioned earlier.

Was everything perfect? No. Ques-
tions and concerns—very relevant
questions and concerns—soon surfaced
regarding the quality of care delivered
by some of the providers participating
in the managed care system. But just
as valid as these concerns was the fact
that through managed care, millions of
satisfied Americans were receiving
high quality services that may have,
otherwise, been unavailable to them.
And because of the influence that man-
aged care was having on the delivery of
health care in America, free market
principles were continuing to reward
innovation and quality, while at the
same time creating a new dimension of
competition to help control costs.

With this background, we see more
clearly the dynamics involved in the
issue before us today. As we look to ad-
dress the need of establishing a pa-
tients’ bill of rights—and, again, the
need is very real—we see clearly how
the improvements we incorporate in
such a bill of rights must protect
Americans and improve the quality of
the health care they are receiving
while, at the same time, not undermine
the strengths of the current system.

This is a delicate balance—one that
was of primary importance to the task
force that I served on with several of
my colleagues. Together, we listened to
dozens of experts and consumer rep-
resentatives. We collected and re-
viewed reams of information. We re-
viewed countless areas that might be
addressed and looked at countless pos-
sibilities for legislative action. There
was no question that managed care
could be improved. In fact, many pro-
viders from within managed care orga-
nizations agreed that there were im-
provements to be made, and it became
clear by the evidence we reviewed that
a bill of rights is warranted.

Our goal was simple: increase stand-
ards and the quality of health care de-
livered by providers, without exces-
sively escalating costs that would
make health care coverage less avail-
able to Americans who need it most.
There is no question that any time
costs go up, those who are most ad-
versely affected are those who are least
able to afford the increases. This not
only includes the millions of American
families that might not have access to
health care without competitive man-
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aged care providers, but it also in-
cludes millions of Medicare bene-
ficiaries who—to receive extra cov-
erage and benefits—are participating
in managed care programs.

If attempts to improve the system go
to the extreme—opening up, and even
encouraging, litigation, or increasing
government intervention and regula-
tion, or holding small businesses that
provide health care coverage liable for
the judgments made by physicians—
costs are going to explode; countless
individuals and families are going to
suffer the adverse consequences.

On the other hand, if improvements
focus on protecting the patient while
strengthening the current system, then
coverage can be expanded, quality can
be assured, and even the most vulner-
able will be protected. This, Mr. Presi-
dent, is our objective; it’s what we in-
tend to do with the Patients’ Bill of
Rights Act—a well-studied and com-
mon sense approach to protecting
Americans, while at the same time im-
proving our health care delivery sys-
tem. The legislation we introduce
today not only targets specific prob-
lems in the current system, but it will
make health care more affordable,
more accessible, and give consumers
greater choice concerning their own
care.

This is accomplished in several ways.

First, this legislation will guarantee
patients a more thorough due process
than they currently receive when they
are denied a benefit by their health
plan. This includes an external review
by an independent medical expert to
determine if a health plan has unfairly
denied a benefit. In urgent cases, this
review must be completed within 72
hours. This provision is so important
because it will ensure that patients get
the benefits they are entitled to, when
they need those benefits most.

If, for some reason, the safety net of
an independent external review process
fails, our plan preserves an individual’s
right to sue his or her health plan in
Federal court for all benefit denials.
The individual can also sue in State
court for malpractice claims.

Beyond this, our legislation increases
the choices that are made available to
patients by requiring health plans that
contract with businesses of 51 or more
employees to offer participants the op-
portunity to receive health care service
from out-of-network providers. In this
way, consumers will be able to choose
providers that best suit their needs.

Outside of encouraging greater
choice, our plan effectively increases
access to health insurance by making
coverage for self-employed Americans
100 percent tax deductible, starting
next January. This is a provision that
is long overdue. Self-employed individ-
uals have unfairly been limited in the
amount of money they can deduct from
their taxes for health care coverage,
while business and corporations have
been able to deduct all the health care
benefits they provided their employees.
This provision will not only help re-
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store equity, but it will benefit 25 mil-
lion Americans who are in families
headed by a self-insured individual—
five million of whom are currently un-
insured.

The legislation will require patients
to be fully informed concerning their
coverage, including cost-sharing re-
quirements, supplemental benefits,
out-of-area coverage, options for se-
lecting primary health care providers,
access to emergency care, and prevent-
ative services. In other words, no more
surprises. And this legislation also
gives patients the right to request and
be given information concerning their
plan’s administrative details. For ex-
ample, providers will be required to an-
swer their customers’ queries into the
licensure and qualifications of the pro-
fessionals who participate in the pro-
viders’ plans. They will be required to
provide relevant information con-
cerning participating health care fa-
cilities and reimbursement methods
between the plan and its participating
professions, as well as the status of the
plan with accrediting organizations.
Likewise, consumers can request infor-
mation about medications that are in-
cluded in the plan and procedures to
obtain medications that may not be a
part of the program.

All of these provisions are fundamen-
tally important to the rights that pa-
tients should have when dealing with
their health care providers. But as you
can see, Mr. President, they are con-
structed and included in this legisla-
tion in a way that the benefits are re-
ceived without adversely influencing
accessibility and affordability. In fact,
as I have shown, accessibility and af-
fordability will actually increase with
this Patients’ Bill of Rights Plus Act.

But the benefits of this plan do not
stop there. The Patients’ Bill of Rights
Plus Act includes important prohibi-
tions against gag rules that some
health plans use to limit communica-
tion between doctors and patients. This
legislation will prohibit health plans
from restricting their doctors from
sharing information and discussing
treatment options with their patients.

This legislation will also patients to
have direct access to obstetricians,
gynecologists, and pediatricians for
routine care without referrals.

And it includes important measure to
protect sensitive patient information.
It prohibits the use of genetic informa-
tion to deny health care coverage or to
set premium rates. And it enhances the
role of the Agency for Health Care
Quality Research to continue the im-
portant effort of improving the system
for long-term.

These, too, are important, but per-
haps the provisions in this legislation
with which I am most pleased are those
that will advance research, prevention
and treatment for women with cancer
and cardiovascular disease. These pro-
visions will expand basic and clinical
research, specifically for women, on
the underlying causes and prevention
of these diseases. Beyond this, the Pa-
tients’ Bill of Rights Plus Act will fund
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extended research related to
osteoporosis and women’s geriatric
concerns. And it will support continued
data collection through the National
Center for Health Statistics and the
National Program of Cancer Reg-
istries—two leading women’s health
data centers.

Mr. President, I don’t think there’s
anyone who can argue with the impor-
tant measures contained in this bill. It
is, indeed, comprehensive. At the same
time, it’s balanced and constructive.
It’s the kind of effective leadership
Americans expect from Congress—
making access to health care easier,
not harder, for individuals and small
businesses.

It allows the incentives that make
our health care system the envy of the
world to continue, while it includes
new incentives for providers to offer
better quality, greater efficiency, and
to be more responsive to their cus-
tomers. While addressing the short-
comings of the current system, this
legislation builds on what is good—
what is working—in the current sys-
tem. It expands the real rights of pa-
tients and provides for continued re-
search and development in areas that
are vitally important to America’s
changing demographics.

For these important reasons, I en-
courage all of my colleagues to join us
in supporting this Patients’ Bill of
Rights Plus Act. It is not only com-
prehensive and very workable, it is
constructive and necessary.

Mr. KOHL. Mr. President, I rise to
express my strong support for S. 6, the
Patients Bill of Rights. After 2 years of
partisan struggles, I am pleased that
we finally have the opportunity to con-
sider this important bill, which could
benefit all 161 million Americans in
managed health care plans.

For many years, managed care has
helped to rein in the rapidly growing
costs of health care. That benefits all
patients across the nation and helps to
keep health care costs in check.

However, there is a real difference
between making quality health care af-
fordable and cutting corners on patient
care. In Wisconsin, we are lucky that
most health plans do a good job in
keeping costs low and providing qual-
ity care. But too often across this na-
tion, HMOs put too many obstacles be-
tween doctors and patients. In the
name of saving a few bucks, too many
patients must hurdle bureaucratic ob-
stacles to get basic care. Even worse,
too many patients are being denied es-
sential treatment based on the bottom
line rather than on what is best for
them.

The Patients’ Bill of Rights will en-
sure that patients come first—mot HMO
profits or health plan bureaucrats. It
makes sure that doctors, in consulta-
tion with patients, are the ones who
decide which treatments are medically
necessary. It gives patients access to
information about all available treat-
ments and not just the cheapest.
Whether to seek emergency care, pur-
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sue treatment by a specialist, or try an
innovative new treatment—these are
hard questions that should be answered
by caring physicians and concerned
families—not by a calculator. S. 6 puts
these decisions back in human hands
where they belong.

This legislation will also make sure
that health plans are held accountable
for the decisions they make. First, all
health plans must have an external ap-
peals process in place, so that patients
who challenge HMO decisions may take
their case to an independent panel of
medical experts. And second, if a
health plan’s decision to deny or delay
care results in death or injury to the
patient, this bill ensures that the
health plan can be held accountable for
its actions.

Most importantly, this bill gives all
of these protections to all Americans
in managed health care plans, not just
a few. All 161 million Americans in
managed health plans deserve the same
protections—no matter what State
they live in.

I am shocked by the refusal of some
of my colleagues to endorse this com-
monsense legislation. If you or a mem-
ber of your family got sick, who would
you trust to make decisions about
their care? Who would you trust to de-
cide what kind of specialist was nec-
essary? Who would you trust to tell
you about all available treatments and
not just the cheapest? Wouldn’t you in-
sist on having access to the best pos-
sible medical care? Most of us would.
Why should the 161 million Americans
in managed health care deserve less
than what we would insist upon?

The answer is, simply, that all Amer-
icans deserve access to the best quality
health care available. As someone who
comes from a business background, I
understand the concerns of employers.
Some of my colleagues on the other
side have claimed that our bill will in-
crease health care costs by as much as
$72 billion, making it impossible for
employers and families to afford cov-
erage. But the Congressional Budget
Office reported that the patient protec-
tions in our bill will only increase pre-
miums by 4.8 percent over 5 years. This
translates into only $2 per month for
the average employee. An independent
Coopers & Lybrand study found that
our provision to hold health plans ac-
countable—the provision the other side
opposes the most—would only cost 3 to
13 cents per person per month. This is
a small price to pay to make sure that
health plans cover the health care serv-
ices we all deserve.

I am willing to look at possible im-
provements to the bill. But there is no
reason whatsoever to continue to allow
health plans to skimp on quality in the
name of saving profits. Patients have
been in the waiting room long enough.
It is time for the Senate to act and
make sure they receive the health care
they need, deserve, and pay for.

Mr. BURNS. Mr. President, I wish to
talk about health care. I am very proud
that this great country of ours provides
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the best quality of health care in the
world. With this comes the question of
how to manage the constantly growing
costs associated with this and how to
guarantee that as many Americans as
possible can be provided affordable
health care.

Currently, 43 million Americans are
uninsured and many more live with the
anxiety that they will lose their em-
ployer-sponsored health plans if pre-
miums go up. The Congressional Budg-
et Office estimates that Senator KEN-
NEDY’s bill, S. 6, will increase private
health insurance premiums 6.1 percent
above inflation. Data from the Barents
Group, an economic consulting firm,
reveal an increase of this magnitude
will impose hundreds of dollars in hid-
den taxes on families, eliminate jobs,
and cancel the health coverage of mil-
lions.

In Montana, farmers, ranchers, and
small businesses pull the wagon and
are the main source of income in our
great state. You can only imagine what
would happen if Senator KENNEDY’s Pa-
tients’ Bill of Rights bill passes. Hun-
dreds of Montanans will lose their in-
surance for their families and quite
possibly many could lose their jobs.
With the current agriculture prices as
low as they this would only make
things much worse for Montanans.

The Republican Patients’ Bill of
Rights bill provides new rights to
American patients. This bill will guar-
antee access to emergency room care,
access to the doctor of your choice, ac-
cess to ob-gyn care without prior au-
thorization and access to a pediatrician
without prior authorization. The Re-
publican bill also improves continuity
of care if a doctor leaves a health plan
and improved access to medication.
These are just a few of the things that
our Patients’ Bill of Rights bill guaran-
tees patients.

I will not vote for a bill that squeezes
patients into a one-size-fits-all health
plan. We do not want a Washington-
knows-best solution. As a former coun-
ty commissioner I have always be-
lieved in local control.

The Republican bill provides tax-free
medical savings accounts for patients
and allows for 100 percent deductibility
of health care costs for the self-em-
ployed. Medical savings accounts are
similar to individual retirement ac-
counts, except they are used to pay for
health care needs instead of retire-
ment. They permit individuals to set
aside money, tax-free, to pay for med-
ical expenses.

The Democrats want to pass a bill
that would regulate the structure and
operation of all health insurance prod-
ucts at the federal level; impose man-
dates on consumers, health insurers
and employers; enable new lawsuits
against employers and insurers for un-
limited compensatory and punitive
damages; and increase the number of
uninsured Americans by an estimated
1.9 million.

In contrast the Republican bill guar-
antees to make health insurance more
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affordable for the self-employed by let-
ting them deduct 100 percent of their
health premiums in 2000—three years
ahead of schedule. The Congressional
Budget Office estimates that the
Democrats bill, S. 6, would increase
health insurance premiums an average
6.1 percent which would force 1.8 mil-
lion to 1.9 million Americans to lose
their health coverage. This bill will
also lower household wages an average
of $207 annually, and would eliminate
194,000 jobs by 2003.

I am firmly behind a bill in the
United States that will provide con-
sumer protections and enhanced health
care quality, while keeping insurance
affordable and actually expanding ac-
cess to insurance for millions of Ameri-
cans.

Under the Republican bill, the pa-
tients have the right to talk freely and
openly with their doctors about all
treatment options and the right to see
the doctor of their choice. Even more
important, they have the right to a
quick and cost-free appeals process if a
health plan refuses to cover treatment.

The Republican bill does all these
things, and also expands opportunity
for millions of uninsured Americans to
come into the health care system. We
offer tax-free medical savings accounts
to all, and extend tax equity to self-
employed individuals.

Mr. President, the Republican Pa-
tients’ Bill of Rights Plus makes sure
all Americans have the access and pro-
tections they need and want. Ameri-
cans deserve access to the best doctors
and specialists available; reliable infor-
mation about their doctors and their
health plans, and affordable, quality
care at every stage of life. This week, 1
will work to make sure Congress ad-
dresses these important issues with a
plan that puts you, not a bureaucrat,
in control of your health care.

I thank the chair.

———

MILITARY CONSTRUCTION
APPROPRIATIONS ACT, 2000

The PRESIDING OFFICER. Under
the order of June 15, 1999, the Senate
having received from the House of Rep-
resentatives the bill H.R. 2465, all after
the enacting clause of H.R. 2465 is
stricken, and the text of S. 1205, as
amended, is inserted in lieu thereof.

Under the previous order, H.R. 2465 is
read the third time, and passed, and
the motion to reconsider is laid on the
table.

The bill (H.R. 2465), as amended, was
read the third time, and passed.

The PRESIDING OFFICER. Under
the previous order, the Senate insists
on its amendment and requests a con-
ference with the House on the dis-
agreeing votes of the two Houses on
H.R. 2465, and the Chair is authorized
to appoint conferees on the part of the
Senate.

The Presiding Officer appointed Mr.
BURNS, Mrs. HUTCHISON of Texas, Mr.
CrAIG, Mr. KyYL, Mr. STEVENS, Mrs.
MURRAY, Mr. REID, Mr. INOUYE, and Mr.
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BYRD conferees on the part of the Sen-
ate.

MEASURE INDEFINITELY
POSTPONED—S. 1205
The PRESIDING OFFICER. Under
the previous order, passage of S. 1205 is
vitiated, and the bill is indefinitely
postponed.

MORNING BUSINESS

Mr. ENZI. Mr. President, I ask unani-
mous consent that the Senate now pro-
ceed to a period for morning business,
with Senators permitted to speak for
up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Tuesday,
July 13, 1999, the Federal debt stood at
$5,625,005,258,555.97 (Five trillion, six
hundred twenty-five billion, five mil-
lion, two hundred fifty-eight thousand,
five hundred fifty-five dollars and nine-
ty-seven cents).

One year ago, July 13, 1998, the Fed-
eral debt stood at $5,528,489,000,000
(Five trillion, five hundred twenty-
eight billion, four hundred eighty-nine
million).

Five years ago, July 13, 1994, the Fed-
eral debt stood at $4,624,337,000,000
(Four trillion, six hundred twenty-four
billion, three hundred thirty-seven mil-
lion).

Ten years ago, July 13, 1989, the Fed-
eral debt stood at $2,800,206,000,000 (Two
trillion, eight hundred billion, two
hundred six million).

Fifteen years ago, July 13, 1984, the
Federal debt stood at $1,534,369,000,000
(One trillion, five hundred thirty-four
billion, three hundred sixty-nine mil-
lion) which reflects a debt increase of
more than $4 trillion—
$4,090,636,258,555.97 (Four trillion, nine-
ty billion, six hundred thirty-six mil-
lion, two hundred fifty-eight thousand,
five hundred fifty-five dollars and nine-
ty-seven cents) during the past 15
years.

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———

MESSAGES FROM THE HOUSE

At 12:30 p.m., a message from the
House of Representatives, delivered by
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Mr. Hanrahan, one of its reading
clerks, announced that the House has
passed the following bills, in which it
requests the concurrence of the Senate:

H.R. 916. An act to make technical amend-
ments to section 10 of title 9, United States
Code, and for other purposes.

H.R. 2465. An act making appropriations
for military construction, family housing,
and base realignment and closure for the De-
partment of Defense for the fiscal year end-
ing September 30, 2000, and for other pur-
poses.

———

MEASURES REFERRED

The following bill, previously re-
ceived from the House of Representa-
tive for the concurrence of the Senate,
was read the first and second times and
referred as indicated:

H.R. 1569. An act to prohibit the use of
funds appropriated to the Department of De-
fense from being used for the development of
ground elements of the United States Armed
Forces in the Federal Republic of Yugoslavia
unless that deployment is specifically au-
thorized by law; to the Committee on For-
eign Relations.

The following concurrent resolution,
previously received from the House of
Representatives for the concurrence of
the Senate, was read and referred as in-
dicated:

H. Con. Res. 88. Concurrent resolution urg-
ing the Congress and the President to in-
crease funding for the Pell Grant Program
and existing Campus-Based Aid Programs; to
the Committee on Health, Education, Labor,
and Pensions.

———

MEASURE PLACED ON THE
CALENDAR

The following bill was read twice and
placed on the calendar:

H.R. 1654. An act to authorize appropria-
tions for the National Aeronautics and Space
Administration for fiscal years 2000, 2001, and
2002, and for other purposes.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-4191. A communication from the Direc-
tor, Regulations Policy and Management,
Food and Drug Administration, Department
of Health and Human Services, transmitting,
pursuant to law, the report of a rule entitled
““Medical Devices; Performance Standard for
Diagnostic X-ray Systems; Amendment’”
(Docket No. 98N-0877), received July 13, 1999;
to the Committee on Health, Education,
Labor, and Pensions.

EC—4192. A communication from the Sec-
retary of Commerce, transmitting, pursuant
to the Anti-Bribery and Fair Competition
Act of 1998, the annual report dated July
1999; to the Committee on Banking, Housing,
and Urban Affairs.

EC—4193. A communication from the Direc-
tor, Office of Regulatory Management and
Information, Office of Policy, Planning and
Evaluation, Environmental Protection Agen-
cy, transmitting, pursuant to law, the report
of a rule entitled ‘‘Approval and Promulga-
tion of Air Quality Implementation Plans;
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