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has far outstripped our economic out-
put. The tax collections have more
than doubled this country’s gross do-
mestic product growth in the last 6
years. It is almost double what per-
sonal income growth has been. In other
words, Washington spending is growing
twice as fast as the growth in the en-
tire economy and twice as fast as a per-
son’s personal income. | think that is
what we are talking about today.

We all need to pay taxes. We need to
support Government. There are many
good things the Government does. We
need to review the excessive spending
and Washington’s belief that it can do
everything for everybody.

In a bipartisan effort and mood, I
yield the reminder of my time to the
Senator from South Carolina to sneak
in some remarks this morning.

| yield the remainder of my time to
the Senator.

Mr. HOLLINGS. | thank my distin-
guished colleague.

Mr. President, so the distinguished
Senator from Pennsylvania has time
for the independent counsel, | ask
unanimous consent to extend his time
from 12:05 to 12:35 so his half hour can
be preserved.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. | thank the Senator.

Mr. HOLLINGS. | thank both of my
colleagues on the other side of the
aisle.

I awoke with a shock when | saw we
had $1 trillion more money to spend. |
go right back to 1995, just 4 years ago,
when | said | will jump off the Capitol
dome if this budget is balanced by the
year 2002. | said to myself, it looks as
if | am going to have to jump off the
dome, because they found another $1
trillion. We just have surpluses every-
where.

| felt that way until | picked up the
President’s document—the budget of
the U.S. Government that they gave us
today, hot off the press. Turn to page
42 and Members will see the actual def-
icit in 1998 at the end of September was
$5,478.7 trillion.

The distinguished Presiding Officer,
who is a certified public accountant,
knows how to add and subtract. For
the 5 years, on page 42, the total gross
Federal debt goes to $6,298 trillion. The
Federal debt by the year 2002 that | was
worried about has already increased
some $400 billion. By the year 2004, it
has increased from the 1999 deficit
$551.1 billion.

The debt is going up half a trillion,
and everybody is talking surplus. That
is totally dismaying to this particular
Senator. It is a shabby game and a
fraud that we play on the American
public. The only entity to keep us hon-
est is the free press. They join in the
fraud. They had a debate some years
ago, between Mr. Walter Lippmann and
John Dewey. This is back before the
war. Lippmann’s contention was that
the way to really build and strengthen
a democracy is to get the best of minds
in the various disciplines—whether it
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is in medicine or whether it is in law or
whether it is in finance or whether it is
foreign policy—get the best of the best
minds around a table, determine the
needs of the country, and give it to the
Congressmen and Senators and let
them enact it into law.

John Dewey countered that. He said:
No, the better way is to give the Amer-
ican people the truth, and the Amer-
ican people, Iin a consummate way,
through their Representatives in the
Congress, the House and Senate, would
reflect those truths, and we would have
a strong democracy. That is the way
since Jefferson’s time, when he said:

[. .. as between] a government without
newspapers, or newspapers without a govern-
ment, | should not hesitate a moment to pre-
fer the latter.

That was because he was depending,
over many years—now over the 200
years we have had—on that media ex-
pounding and telling us the truth.

The truth is, there is nothing in the
lockbox that everybody is talking
about. We have been spending it—$857
billion that we owe Social Security
this very minute. So there is nothing
in the lockbox. You can see from this
document, when they say, pay down
the public debt, there is no such thing
as paying down any kind of special
debt. You either have a debt that in-
creases or a debt that decreases and
comes into balance. They play that
shabby game called ‘‘paying down.”
The President even said, as quoted in
the New York Times this morning,
that he was going to tear up the credit
card.

What they do is transfer the debt
from the general indebtedness of Gov-
ernment, namely for defense and spend-
ing and everything else, foreign policy
and otherwise, and transfer it over to
Social Security, over to the military
retirees, civilian retirement, over to
Medicare, because there is a surplus.
So they transfer that debt into these
trust funds and say that is paying down
the debt. It is like having a Visa and a
MasterCard and you pay off your Visa
card with the MasterCard. You are still
the Government. If you are still the in-
dividual, you have your individual
debt; if you are still the Government,
you have the Government debt.

One more word and | will yield with
gratitude to my distinguished friend
from Pennsylvania. Just turn to page
43, the next page. You can see the 15-
year; they have the debt held by the
Government, accounts held at the end
of the period, which has to be added up
with the debt held by the public at the
end of the period, and you will see the
debt goes up to $7.587 trillion. The debt
goes up almost $2 trillion over that 15
years.

Fortuitously, back 4 years ago | was
saying that when President Reagan
came to town we had an annual budget
deficit from year to year and President
Reagan said: | am going to balance it
the first year. Then he said: Whoops,
this is worse than | ever thought; I'll
do it in 3 years. Then, with Gramm-
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Rudman-Hollings, we did it in 5 years.
| said, before long we are going up to 10
or 15 years. And sure enough, this
morning they have gone up with all
kinds of estimates of revenues.

Really, the way to play, if you want
to play this game, is let’s have a 25-
year budget. We will have enough
money for everything. Send the money
to the U.N., double the amounts to the
United Nations, double the tax cut.
Let’s double all these things, give it all
to investment accounts, health care,
whatever you want. Let’s have a 25-
year budget and really go to spending
up here.

It is a wonderful charade. It is a lord-
awful fraud. It is only up to the media
to cut out this nonsense about surplus
when we are spending, this year, $100
billion more than we are taking in. It
shows from the President’s own figures
we will continue to spend more than we
take in, increasing the debt, which
brings us to the $350 to $365 billion in-
terest costs on the national debt. Be-
fore long, |1 am going to put in a tax al-
located to really getting rid of that
debt, whereby we will give a $3.5-tril-
lion tax cut, namely, get rid of that in-
terest cost over the 10-year period.
That is the kind of tax cut the Senator
from South Carolina would like.

I thank my distinguished colleague
from Pennsylvania.

The PRESIDING OFFICER. Under
the previous order and agreement, the
time until the recess shall be under the
control of the Senator from Pennsyl-
vania.

The Senator from Pennsylvania.

INDEPENDENT COUNSEL REFORM
ACT OF 1999

Mr. SPECTER. Mr. President, | seek
recognition today to join my col-
leagues Senators LEVIN, LIEBERMAN,
and COLLINS in introducing the Inde-
pendent Counsel Reform Act of 1999.
Our bill would accomplish two impor-
tant goals. First, it would reauthorize

the institution of the independent
counsel for another 5 years. Second,
our bill would make significant
changes to the existing independent

counsel statute to correct a number of
problems which have become clear to
all of us during the course of the past
few years.

Tomorrow, the independent counsel
statute will sunset. The law is dying
because there appears to be a con-
sensus that it created more problems
than it solved. Many of us have forgot-
ten the very serious problems and con-
flicts that led us to pass the statute in
the first place. Any problems with the
law can be fixed, and our bill addresses
the issues that have caused the most
serious complaints. But it would be a
serious error to eliminate the institu-
tion of the independent counsel.

Many years have passed since Presi-
dent Nixon’s infamous Saturday Night
Massacre. Yet it is important that we
remember this episode because it is
such a powerful reminder of why we
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passed the independent counsel statute
and why the statute is still needed
today.

Before there was an independent
counsel, the Attorney General ap-
pointed special prosecutors under his
control to conduct investigations of
Presidents and other high ranking offi-
cials. After the Watergate break-in, At-
torney General Elliot Richardson ap-
pointed Archibald Cox to serve as the
Watergate Special Prosecutor. When
President Nixon decided that Cox’s in-
vestigation was getting too close to the
truth, he sought to have Cox fired. The
President was legally entitled to fire
Cox, of course, since Cox was a Justice
Department employee like any other.
When Attorney General Elliot Richard-
son refused to fire Cox, Richardson was
fired. When Deputy Attorney General
William Ruckelshaus refused to fire
Cox, Ruckelshaus was also fired. Fi-
nally, Solicitor General Robert Bork
agreed to fire Cox.

After Archibald Cox was fired, the
White House announced that the office
of the Watergate special prosecutor
was to be closed and the President’s
chief of staff sent the FBI to surround
Cox’s offices and seize the records he
had compiled. Henry Ruth, an old
friend of mine who was working at the
time as Archibald Cox’s top deputy, de-
scribed the following scene in his testi-
mony before the Governmental Affairs
Committee on March 3 of this year:

In anticipation of adverse action, we had
secured copies of key documents in secret lo-
cations around Washington, D.C. and even
removed some key items from the office that
Saturday night hidden in underwear and
other unlikely locations. We did not know
whether the military would raid our homes
looking for documents. Unanimously, the
staff of the Watergate prosecutor’s office
just refused to leave or to change anything
we were doing unless someone physically re-
moved us. And if an unprecedented 450,000
telegrams of spontaneous protest had not de-
scended upon Washington, D.C. in the few
days after that Saturday night, no one really
knows if President Nixon would have suc-
ceeded in aborting the investigation. In
other words, we do not feel that the Depart-
ment of Justice was an adequate instrument
for investigating the President and other
high officials of government.

Eventually, as a result of these tele-
grams and enormous public pressure,
Leon Jaworski was appointed as a spe-
cial prosecutor and the Watergate in-
vestigation was continued. But this
positive outcome was far from guaran-
teed. As Mr. Ruth reminded the com-
mittee, “‘it is impossible to describe
how thin a thread existed at that time,
and for three weeks, for the continu-
ation of what was going on.”’

It was this dark episode, perhaps
more than any other, which convinced
the nation that the individual inves-
tigating the President must be truly
independent of the President. This is a
lesson we should have to learn only
once. While recent independent coun-
sels have made some mistakes, none of
these mistakes are on the scale of a
Saturday Night Massacre. With this
history as our guide, let us move to fix
the statute, not eliminate it.
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Senators LEVIN, LIEBERMAN, COLLINS
and | have all attended 5 very com-
prehensive hearings before the Senate
Governmental Affairs Committee from
February to April of this year. During
these hearings, we heard from former
independent counsels, former targets of
independent counsels, judges on the
special division of the court which ap-
points independent counsels, Inde-
pendent Counsel Kenneth Starr and At-
torney General Reno. The four of us
have also met repeatedly to discuss
what is wrong with the current law and
how to fix it. The bill we introduce
today incorporates many of the sugges-
tions made during these hearings and
corrects provisions in the bill which
lead to the most serious complaints.

First of all, we all agreed that too
many independent counsels have been
appointed for matters which simply do
not warrant this high level of review.
For example, | believe that Attorney
General Reno made a mistake when she
asked for appointment of an inde-
pendent counsel to investigate Sec-
retary of Labor Alexis Herman. In Sec-
retary Herman'’s case, there was really
insufficient corroboration to justify
the allegations made against her. To
address this issue, we have raised the
evidentiary standard which must be
met before the Attorney General is re-
quired to appoint an independent coun-
sel. The statute currently requires that
an independent counsel be appointed
when there are ‘“‘reasonable grounds to
believe that further investigation is
warranted.”” Our bill provides that an
independent counsel must be appointed
only when there are ‘‘substantial
grounds to believe that further inves-
tigation is warranted.” This change
will give an Attorney General the dis-
cretion to decide that evidence she re-
ceives is not sufficiently strong to jus-
tify an independent counsel investiga-
tion.

As a further step to control the num-
ber of independent counsel investiga-
tions, our legislation limits the num-
ber of ‘“‘covered persons’” under the
statute to the President, Vice Presi-
dent, members of the President’s Cabi-
net, and the President’s chief of staff.
Accordingly, it would no longer be pos-
sible to appoint an independent counsel
to investigate lower officials and staff
whom an Attorney General could prop-
erly investigate on his or her own.

The four of us also agreed that it is a
mistake to give an independent counsel
jurisdiction over more than one inves-
tigation. For instance, Kenneth Starr
started as the independent counsel for
Whitewater. Attorney General Reno
later expanded his jurisdiction to cover
Travelgate, Filegate, the death of
Vince Foster, and, or course, Monica
Lewinsky. Unfortunately, the Attorney
General’s repeated expansion of Mr.
Starr’s jurisdiction created the mis-
taken impression that Mr. Starr was
on a personal crusade against Presi-
dent Clinton, opening new lines of in-
quiry when prior ones failed to bear
fruit. After Attorney General Reno ex-
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panded Mr. Starr’s jurisdiction to in-
clude Monica Lewinsky, | publicly
commented that this was a mistake,
not because Kenneth Starr was not
competent to handle the investigation,
but because | was afraid that the public
would see this as yet further proof that
Starr was on a vendetta. I’'m afraid this
is exactly what came to pass.

Our bill would eliminate this prob-
lem by deleting the provision which al-
lows the Attorney General to expand
the jurisdiction of an independent
counsel beyond his or her original man-
date. Our bill further provides that the
independent counsel can investigate
only topics in his original jurisdiction
or those ‘“‘directly related’ thereto.

The four of us also agreed that some
independent counsel investigations
drag on too long. Lawrence Walsh’s
Iran/Contra investigation lasted 6
years. Kenneth Starr’s investigation of
President Clinton has been going on for
almost 5 years. Investigations of this
length are really an anomaly in our
criminal justice system. Federal grand
juries are empaneled for a period of 18
months. As district attorney of Phila-
delphia, | had a series of grand juries
on complex topics such as municipal
corruption, police corruption and drugs
all of which lasted 18 months. If you
can’t find certain facts in 18 months, |
think the odds are pretty good that
you will never find them.

Qur bill sets a 2-year time limit for
independent counsel investigations.
Since there are some who would try to
take advantage of this time limit and
“run out the clock™ on an investiga-
tion, our bill also empowers the special
division of the court to extend this
original 2-year period for as long as
necessary to make up for dilatory tac-
tics. Our bill also provides that the spe-
cial division can extend the original
time period for good cause. Finally, the
bill requires the Federal courts to con-
duct an expedited review of all matters
relating to an investigation and a pros-
ecution by an independent counsel.

Another complaint about the Starr
investigation was that his report to
Congress was a partisan document
making an argument for impeachment
rather than providing an impartial
recitation of evidence. While | believe
that Mr. Starr was merely doing his
job when he submitted this report, | do
agree that requiring such a report in-
serts an independent counsel into a
process—impeachment—which should
be left entirely to Congress. Accord-
ingly, our bill deletes the requirement
that the independent counsel submit a
report to Congress of any substantial
and credible information that may con-
stitute grounds for an impeachment.

While Kenneth Starr was blamed for
many things that were not his fault, |
do believe he made a mistake when he
decided to continue his private law
practice while he was serving as an
independent counsel. The job of being
an independent counsel is a privilege
and an enormous responsibility—it de-
serves someone’s full time attention.
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Accordingly, our bill requires that an
independent counsel serve on a full-
time basis for the duration of his or her
investigation.

It appears that a majority of our col-
leagues believe that it is better to let
independent counsel statute die and re-
turn to the old days when special pros-
ecutors appointed and controlled by
the Attorney General will investigate
the President and his Cabinet. | am
confident, however, that after the dust
settles and tempers abate, our col-
leagues will realize that the inde-
pendent counsel statute provides a bet-
ter way to handle investigations of the
President and his cabinet than any of
the alternatives.

We must all remember that the inde-
pendent counsel statute was passed to
address a serious problem inherent in
our system of government—the poten-
tial for abuse and conflicts of interest
when the Attorney General inves-
tigates the President and other high-
level executive branch officials. After
all, it is the President who appoints
the Attorney General and is the Attor-
ney General’s boss. Often the Attorney
General and the President are close
friends. Accordingly, there is an inher-
ent conflict of interest in having the
Attorney General control an investiga-
tion of the President or the President’s
closest associates. Even if an Attorney
General were capable of conducting an
impartial investigation, the appear-
ance of a conflict of interest is serious
enough to discredit the Attorney Gen-
eral’s findings, especially a finding of
innocence.

The independent counsel statute is
the only way to address this inherent
conflict of interest. As memories of the
Saturday Night Massacre have been
supplanted by memories of Kenneth
Starr, the pendulum of public opinion
has swung too far against the statute.
I am confident that as soon as the At-
torney General begins to investigate
his or her colleagues in the White
House, the pendulum will swing back
in the opposite direction. When this oc-
curs, | believe that our colleagues will
see that our approach is the best ap-
proach—to fix the problems in the stat-
ute, not abandon it.

To reiterate, the existing inde-
pendent counsel statute is set to expire
by sunset provisions tomorrow, June
30. There have been a series of five ex-
tensive hearings held in the Govern-
mental Affairs Committee chaired by
our distinguished colleague, Senator
THOMPSON. During the course of those
hearings, attended by all four of the co-
sponsors of this legislation, we have
heard extensive testimony. The four of
us have met on a number of occasions
to craft the legislation which we are
introducing today.

Our fundamental conclusion is that
the Attorney General, acting through
the Department of Justice, has an ir-
reconcilable conflict of interest when
it comes to investigating top officials
of the administration. This is a judg-
ment which we come to from our var-
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ious points of view. My own perspective
is molded significantly by my experi-
ence as district attorney of Philadel-
phia, knowing in detail the work of a
prosecuting attorney, and the backdrop
of the independent counsel statute was
the ““Saturday Night Massacre,”” where
President Nixon was under investiga-
tion and fired two Attorneys General
until he found one who would fire the
special prosecutor, Archibald Cox.

What is not recollected, but was tes-
tified to at our hearings by Henry
Ruth, later the special prosecutor suc-
ceeding Leon Jaworski, was that at a
critical moment, when President Nixon
decided to eliminate the special pros-
ecutor, the President’s Chief of Staff
sent the FBI to surround the office of
the special prosecutor and to seize the
special prosecutor’s papers. As Henry
Ruth outlined it, those in the office
took key documents hidden under their
clothing, not knowing what would hap-
pen next. It was only the public out-
rage, and some 450,000 telegrams which
descended on Washington, which led
President Nixon to change his position.

But the importance of independence
in the prosecutor’s office cannot be
overly emphasized. We have seen expe-
riences with independent counsels, two
to be specific, that by Judge Walsh,
former Judge Walsh, who investigated
President Reagan’s administration in
Iran-contra, and Judge Starr, former
Judge Starr, who investigated Presi-
dent Clinton, where those two inves-
tigations have drawn the wrath on both
sides of the political aisle. There does
appear to be a consensus at the mo-
ment that there ought not be a renewal
of the independent counsel statute. |
personally believe, and Senators
LIEBERMAN, LEVIN, and COLLINS concur,
that this is a fundamental mistake. So
we have worked from the mistakes of
the past to craft a reform bill, and we
have targeted the errors.

Sooner or later a crisis will arise in
Washington. It happens all the time.
The crisis will be about the need to in-
vestigate the President or the Vice
President or some ranking official.

The question will present itself about
the inherent conflict of interest of the
Attorney General, and this statute will
be available to deal with the problem.

We have dealt with the mistakes of
Walsh-Starr investigations by limiting
the subjects. Only the President, Vice
President, Attorney General, and Cabi-
net members will be subject to inves-
tigation. There will not be an expan-
sion of jurisdiction unless directly re-
lated to the central charge, which
would eliminate the Monica Lewinsky
investigation.

The independent counsel would have
to be full time. 1 know from my days as
district attorney it was impossible to
do the job full time, but that ought to
be a minimal requirement. We have im-
posed a time limit of some 2 years to be
extended for cause, or to be extended
automatically for delaying tactics, or
by priority given by appellate courts
on any legal issues raised. The inde-

June 29, 1999

pendent counsel would have to submit
an annual budget.

My colleagues are on the floor await-
ing recognition. | inquire of the Chair
how much of the 30 minutes has
elapsed.

The PRESIDING OFFICER.
minutes 40 seconds.

Mr. SPECTER. We reserve the re-
mainder of the time, and in accordance
with our procedure of alternating be-
tween the parties, Senator LEVIN has
been on the floor but has found it nec-
essary to absent himself for a moment.
| yield to Senator LIEBERMAN.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Con-
necticut.

Mr. LIEBERMAN. | thank the Chair
and thank my friend and colleague
from Pennsylvania.

Mr. President, I am very pleased to
be joining today with my friends and
colleagues, Senators SPECTER, LEVIN,
and COLLINS, in introducing the Inde-
pendent Counsel Reform Act of 1999.
With this bill, we hope to convince our
colleagues, disillusioned perhaps by the
conduct of particular investigations,
that the Independent Counsel statute
serves an essential purpose, and has
served us well over the past twenty
years. We want to convince our col-
leagues that our legislation will pre-
serve the essential ideals that moti-
vated the enactment of this statute in
the years after Watergate, that no per-
son is above the law, and that our high-
est government officials must be sub-
ject to our laws in the same way as any
other person. If they are guilty, they
must be held accountable. If they are
not, they must be cleared. The Amer-
ican people are more likely to trust the
findings of an Independent Counsel’s
investigation and conclusions. Officials
who are wrongly accused will receive
vindication that is far more credible to
the public than when it comes from the
Department of Justice. As a result, the
public’s confidence in its government
is enhanced by the Independent Coun-
sel statute.

We have drafted new provisions that
will curb the excesses we have seen in

Five

a few recent investigations. These
changes are substantial. The Com-
mittee on Governmental Affairs held

five hearings on the Independent Coun-
sel statute. We heard from numerous
witnesses who had served as Inde-
pendent Counsel, and as Attorney Gen-
eral, from former prosecutors and from
defense attorneys. Many witnesses sup-
ported the statute, even defense attor-
neys who had represented targets in
Independent Counsel investigations.
Both witnesses who opposed the stat-
ute outright, and those who advocated
keeping it in some form, suggested a
number of improvements to the stat-
ute. We carefully considered those rec-
ommendations before we sat down to
draft a bill that retains the essential
features of the old law while reducing
its scope, limiting the powers of the
Independent Counsel, and bringing
greater transparency into the process.
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As a result of our bill, there will be
far fewer Independent Counsel ap-
pointed, they will be appointed only to
investigate the highest government of-
ficials, and their actions will be con-
strained by the same sorts of guide-
lines and practical restraints that gov-
ern regular federal prosecutors.

For example, officials covered by the
statute will be limited to the Presi-
dent, the Vice President, the Presi-
dent’s Chief of Staff, and Cabinet mem-
bers. This is a major reduction in the
number of officials currently covered
by the Independent Counsel statute.
We can trust the Department of Jus-
tice to investigate the mid-level offi-
cials listed in previous versions of the
statute. If any other investigation
raises a conflict of interest, the Attor-
ney General retains the authority to
appoint her own Special Counsel. The
purpose of our bill is to reserve the ex-
traordinary mechanism of a court-ap-
pointed Independent Counsel for those
rare cases involving allegations
against our highest Executive Branch
officials.

In another change that will reduce
the number of Independent Counsel ap-
pointed, the threshold for seeking the
appointment of an Independent Counsel
will be raised, so that a greater amount
of evidence to back up the allegation
will be required. The Attorney General
will also be entitled for the first time
to issue subpoenas for evidence and
convene grand juries during the pre-
liminary investigation, and would be
given more time to conduct the pre-
liminary investigation. This change re-
sponds to concerns that, in the past,
the Attorney General’s hands have
been tied during the preliminary inves-
tigation stage. With our bill, the De-
partment of Justice will be able to con-
duct a more substantial preliminary
investigation.

Each Independent Counsel will have
to devote his full time to the position
for the duration of his tenure. This will
prevent the appearance of conflicts
that may arise when an Independent
Counsel continues with his private
legal practice, and it will expedite in-
vestigations as well. The Independent
Counsel will also be expected to con-
form his conduct to the written guide-
lines and established policies of the De-
partment of Justice. The prior version
of that requirement contained a broad
loophole, which has been eliminated.

There have been many complaints
about runaway prosecutors, who con-
tinue their investigations longer than
is necessary or appropriate. Our bill
will impose a time limit of two years
on investigations by Independent Coun-
sel. The Special Division of the Court
of Appeals will be able to grant exten-
sions of time, however, for good cause
and to compensate for dilatory tactics
by opposing counsel. Imposing a flexi-
ble time limit allows Independent
Counsel the time they genuinely need
to complete their investigations, and
deters adverse counsel from using the
time limit strategically to escape jus-
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tice. But the time limit will also en-
courage future Independent Counsel to
bring their investigations to an expedi-
tious conclusion, and not chase down
every imaginable lead.

Our bill makes another important
change that will prevent expansion of
investigations into unrelated areas.
until now the statute has allowed the
Attorney General to request an expan-
sion of an Independent Counsel’s pros-
ecutorial jurisdiction into unrelated
areas. This happened several times
with Judge Starr’s investigation, and |
believe those expansions contributed to
a perception that the prosecutor was
pursuing the man and not the crime.
An Independent Counsel must not exist
to pursue every possible lead against
his target until he finds some taint of
criminality. His function, our bill
makes clear, is to investigate that sub-
ject matter given him in his original
grant of prosecutorial jurisdiction.

We also considered how we might im-
pose greater budgetary restraints on
Independent Counsel. Some have spo-
ken of the need for a strict budget cap,
but this idea strikes me as impractical,
if not unworkable. It’s just impossible
to know in advance what crimes a pros-
ecutor will uncover, how far his inves-
tigation will have to go to get to the
truth, how expensive a trial and any
appeals will be. Instead, we are bring-
ing greater budgetary transparency to
the process by directing Independent
Counsel to produce an estimated budg-
et for each year, and by allowing the
General Accounting Office to comment
on that budget. At the moment not
enough is known about how Inde-
pendent Counsel spend their money,
and this greater transparency will pro-
vide more incentive for Counsel to
budget responsibly.

A final change that we all readily
agreed to was to eliminate entirely the
requirement that an Independent Coun-
sel refer evidence of impeachable of-
fenses to the House of Representatives.
The impeachment power is one of
Congress’s essential Constitutional
functions, and no part of that role
should be delegated by statute to a
prosecutor.

This bill should be thought of as a
work in progress. We hope to gather
input from other Members and from
outside experts, and to have committee
hearings, and we intend to be flexible
about incorporating suggestions. Some
of the provisions contained in the bill
may raise constitutional concerns,
which need to be fully explored. For ex-
ample, giving the Special Division of
the Court of Appeals new authority to
decide whether an Independent Counsel
has violated Department of Justice
guidelines may violate the doctrine of
Separation of Powers. Other provisions
expanding the Court’s role may also
have to be reformulated. | hope that all
interested parties will be able to work
together on amendments as harmo-
niously as the four of us did in drafting
the original legislation.

The occasion of our introducing this
legislation is tomorrow’s expiration of
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the current Independent Counsel stat-
ute. Many have dismissed any efforts
to revive the Independent Counsel as
wrong and futile. No doubt it will be an
uphill struggle, and | do not expect
peoples’ minds to be changed over-
night. But | do believe that over time
several factors will work to change
peoples’ minds.

First, 1 feel confident that we can
convince our colleagues that this legis-
lation is a better product than previous
versions of the statute, and addresses
the specific concerns raised by the
law’s opponents. Those who have pre-
dicted the death of the Independent
Counsel statute had not seen our legis-
lation. | will work tirelessly, with the
bill’s other co-sponsors, to convince
our colleagues to give this issue a fresh
look.

Secondly, several controversial Inde-
pendent Counsel investigations have
clearly soured some people on the law.
This is understandable, but it is regret-
table, as | do not believe these inves-
tigations revealed any flaws in the
Independent Counsel statute that can-
not be fixed. The passions raised by
Judge Starr’s investigation of the
President, in particular, must be al-
lowed to subside, just as it took some
time for the passions inspired by the
Iran-Contra investigation to subside
before the Independent Counsel statute
could be re-authorized in 1994.

Finally, as these passions subside |
believe Members of Congress will
gradually be reminded that the Inde-
pendent Counsel statute embodies cer-
tain principles fundamental to our de-
mocracy. The alternative to an Inde-
pendent Counsel statute is a system in
which the Attorney General must de-
cide how to handle substantive allega-
tions against colleagues in the Cabinet,
or against the President. Often the
President and the Attorney General
are long-time friends and political al-
lies. The Attorney General will not be
trusted by some to ensure that an unbi-
ased investigation will be conducted. In
other cases, many will question the
thoroughness of an investigation di-
rected from inside the Department. In
a time of great public cynicism about
government, the Independent Counsel
statute guarantees that even the Presi-
dent and his highest officials will have
to answer for their criminal malfea-
sance. In that sense, this statute up-
holds the rule of law and will help stem
the rising tide of cynicism and distrust
toward our government. The American
people support the Independent Coun-
sel statute because it embodies the
bedrock American principle that no
person is above the law.

Mr. President, I am very pleased to
be joining today Senator SPECTER, Sen-
ator LEVIN and Senator COLLINS in in-
troducing the Independent Counsel Re-
form Act of 1999. It has been a great
pleasure working with these three col-
leagues across party lines in what
were, first, long hearings in the Gov-
ernmental Affairs Committee on which
we all serve, and then some very good
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collegial discussions about how to pre-
serve the principles involved in the
Independent Counsel Act while re-
sponding to what we have learned, par-
ticularly in its recent existence and
implementation. We have achieved a
good balance.

The point to stress—and my friend
and colleague from Pennsylvania has
just done it—is this is all about the
rule of law which is at the heart of
what the American experience is about,
that no one is above the law. There is
no monarchy, there is no autocracy.
Everyone is supposed to be governed by
the same law.

The question is, When the highest of-
ficials of our Government, the most
powerful people in this land are sus-
pected of criminal wrongdoing, is it ap-
propriate to have those suspicions in-
vestigated by the people who are sus-
pected themselves or by those whom
they have appointed? Does that guar-
antee a thorough and independent in-
vestigation, and does it guarantee or at
least encourage the kinds of broad-
based public acceptance of the credi-
bility of that investigation that is crit-
ical to the trust and respect that we
hope the American people will have for
their Government?

The four of us have answered that
what is required is a counsel who is not
just special, as others would provide,
including the current Attorney Gen-
eral, but one that is genuinely inde-
pendent, not appointed by the Attor-
ney General, and not able to be fired,
dismissed by the Attorney General.

My research has indicated that from
the last century right through the
Nixon administration, from President
Ulysses Grant to President Richard
Nixon, there were actually six special
counsel appointed to investigate pos-
sible criminal behavior by high offi-
cials of the Government, and three of
those were dismissed by the adminis-
tration they served, presumably be-
cause they began to act in a way that
unsettled that administration.

That is the principle of the rule of
law, trust in Government, which we
tried to embody in this proposal with
the changes that Senator SPECTER has
mentioned. We have added a presump-
tion of a limited term, a higher thresh-
old for the appointment of an inde-
pendent counsel, a smaller number of
people to be subject to this statute—
the President, Vice President, Attor-
ney General, Members of the Cabinet
and the Chief of Staff.

The prevailing consensus in this body
and the other body is that we should
not renew this statute and it will, of
course, expire tomorrow. Many have
dismissed the efforts we are making
now as either wrong or futile. No doubt
it will be an uphill struggle, but I am
convinced it is the right struggle, and
we can convince our colleagues of the
justness of our cause.

I will say something else, Mr. Presi-
dent. There will be an independent
counsel statute in the future. We are
either going to adopt it at a time when
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we are not in crisis, when somebody
high up in our Government is suspected
of criminal wrongdoing—and that is
our hope, that we do not adopt it in the
spirit of crisis, or we will adopt it at
that time when someone is suspected of
criminal wrongdoing and Members of
this body and the other body will de-
mand there not be a special counsel ap-
pointed by the Attorney General but an
independent counsel.

I plead with my colleagues, as the
law is allowed to expire tomorrow and
as, hopefully, we have a cooling off pe-
riod, to take a look at our proposal, to
try to separate ourselves from the con-
troversies surrounding Judge Starr’s
time as independent counsel and that
of other recent independent counsel,
and focus on the principle of the rule of
law, that nobody is above the law in
America, and to come to agree with us
that the best way to preserve those
principles is by readopting an Inde-
pendent Counsel Act, one that is sub-
stantially reformed.

I thank my colleagues, and 1 yield
the floor.

Mr. SPECTER. Mr. President, |
quire how much time has elapsed.

The PRESIDING OFFICER. Eleven
and a half minutes has elapsed. Under
the previous order, the Senator has
control of all time until 12:35 p.m.

Mr. SPECTER. | thank the Chair. |
yield to the distinguished Senator from
Michigan, Mr. LEVIN.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, | thank
my good friend from Pennsylvania, and
I commend him and Senators COLLINS
and LIEBERMAN for their effort in put-
ting together a bill which we believe
represents lessons learned but also rep-
resents the feeling that we need to
have an independent counsel law, that
sooner or later it will again appear
that this country needs a way in which
to independently investigate allega-
tions of serious wrongdoing against
high-level officials.

The independent counsel law expires
tomorrow. It was enacted in 1978 to es-
tablish a nonpartisan process for inves-
tigating allegations of criminal con-
duct by top executive branch officials.
The key purpose of the law is to retain
public confidence in criminal inves-
tigations when the Government inves-
tigates its highest officials. The goal is
to treat top Federal officials no better
and equally important, no worse than a
private citizen, and at the end of the
investigation, when the judgment is
rendered, be it a statement of guilt or
innocence, to have the public accept
that judgment as a fair and impartial
one.

Over the years, there have been many
successful investigations by inde-
pendent counsels, most of which re-
sulted in no indictments or prosecu-
tions but resolved outstanding allega-
tions without partisanship or favor.
There have been 20 independent counsel
investigations in 20 years. Ten of those
were closed without indictment; one
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was closed because of the death of the
covered person. Excluding the top five
most expensive investigations, the av-
erage cost of an independent counsel
investigation was under $1 million. And
for all but a handful of the cases inves-
tigated by independent counsel, the re-
sults of the investigations have had the
public’s confidence.

While some say the lesson of Water-
gate was that the previous system
worked, | would refer our colleagues to
the testimony of Henry Ruth, who was
in charge of the Watergate special
prosecution force during the Saturday
Night Massacre. Referring to the possi-
bility that the coverup by President
Nixon could succeed, Mr. Ruth said, ““It
is impossible to describe how thin a
thread existed at that time.”

But the independent counsel law,
while working most of the time, has
also been abused by a few overzealous
prosecutors. These prosecutors have
made it apparent that before we reau-
thorize an independent counsel law, it
would need to be dramatically revised
to prevent a recurrence of the abuses
that we have seen. The bill we are in-
troducing today represents the lessons
learned, while saving the essential ele-
ments of the independent counsel law
to preserve public confidence in the
prosecution of our top Government of-
ficials.

Our bill would, among other things,
change the law in the following ways.

First, it would preclude an inde-
pendent counsel from broadening an in-
vestigation to matters not within the
original grant of jurisdiction.

Second, it would enforce the require-
ment that independent counsel follow
the established policies of the Depart-
ment of Justice by giving affected per-
sons the opportunity to challenge ques-
tionable independent counsel actions
not in line with those policies.

Third, it would eliminate the require-
ment for an independent counsel to
submit an impeachment report to the
House of Representatives.

Fourth, it would prohibit persons
with an apparent or real conflict of in-
terest from serving as independent
counsel.

And, fifth, it would establish a pre-
sumptive 2-year term for an inde-
pendent counsel’s investigation.

Those are just five of the many major
changes that would be made in the
independent counsel law.

A handful of independent counsels
have exceeded the intent of the inde-
pendent counsel law and have taken
the law to places that U.S. Attorneys
would not go when investigating pri-
vate citizens.

Independent Counsel Donald Smaltz
took 4 years and spent $20 million in-
vestigating allegations of graft in the
Agriculture Department. Yet his 2-
month trial of former Secretary Mike
Espy ended in an acquittal on all 30
counts of corruption. Shortly there-
after, the Supreme Court threw out
Smaltz’ conviction of Sun-Diamond
Growers of California, concluding that
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Smaltz and a Federal district court had
stretched the law to punish behavior
that is not a crime.

The independent counsel for Samuel
Pierce, Secretary of Housing and Urban
Development under President Reagan,
was in existence for almost 10 years,
and that included almost 4 years after
the independent counsel publicly an-
nounced he had closed the case with re-
spect to Mr. Pierce.

Whitewater independent counsel Ken-
neth Starr has singlehandedly done
more to undermine public confidence
in the independent counsel law than
anybody else. Well over half the Amer-
ican people think that Kenneth Starr
is partisan and do not trust him to be
fair. The editorials expressing concern
about Mr. Starr’s investigation and
judgment are voluminous.

Mr. President, | ask unanimous con-
sent that six of those editorials be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Hill, July 8, 1998]
WHITHER KENNETH STARR?

Whitewater Independent Counselor Ken-
neth Starr continues to disappoint his
friends and delight his enemies in his long-
running investigation of President Clinton.

In a week in which Linda Tripp twice testi-
fied before one of the three grand juries
Starr convened during his four-year, $40 mil-
lion investigation, he was slapped down by a
federal judge who ruled that he exceeded his
authority in prosecuting former Associate
Attorney General Webster Hubbell.

In a stinging 35-page opinion, U.S. District
Judge James Robertson threw out the tax
evasion indictment of Hubbell, his wife, his
accountant and his tax lawyer, declaring
that Starr had gone on ‘“‘the quintessential
fishing expedition” in subpoenaing some
13,000 pages of records from Hubbell after
granting him immunity and then using them
to build his case against Hubbell.

Starr’s behavior toward Hubbell and the
late Vince Foster was clearly indefensible.
He showed a flagrant disregard for the Con-
stitution by trying to create an exception
from the lawyer-client privilege in the Fos-
ter case, but he went even further by ignor-
ing Hubbell’s constitutional right against
self-incrimination when he improperly used
information he got from Hubbell under a
grant of immunity.

The ruling was the latest in a series of
legal and public relations setbacks for Starr.
Even as he defended himself against charges
by media watchdog Steven Brill that he im-
properly leaked information about the
Monica Lewinsky investigation to reporters,
Starr was rebuffed by the U.S. Supreme
Court, which rejected his claim that Vincent
Foster’s right to the lawyer-client privilege
ended with his death.

Starr also was put on the defensive by
news reports that Tripp asked Lewinsky
leading questions about her relationship
with President Clinton as she was secretly
tape recording the former White House in-
tern. Tripp denied the reports in her grand
jury testimony, according to her lawyer.

But Starr seems undeterred by his latest
problems. He immediately announced he will
appeal the Hubbell decision, even though it
is almost certain to further delay the conclu-
sion of his investigation, even as some Re-
publicans hoped he would deliver an interim
report to Congress before they hit the cam-
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paign trail this fall. Starr’s spokesman said
Sunday he won’t submit an interim report,
but will take as long as he needs to deter-
mine if there is “‘substantial and credible in-
formation” that crimes have been com-
mitted.

Meanwhile, Starr’s investigation continues
to expand—he now employs approximately 60
people, including 28 attorneys, not counting
FBI agents working for him, and recently
added 7,400 square feet of office space and
opened a new office in Alexandria, Va.

Starr’s ultra-marathon probe still has a
long way to go,be he should keep in mind the
original intent of the independent counsel
law, which was to assure a fair and impartial
investigation of high government officials.
His recent actions indicate that he’s forgot-
ten, or lost sight of, the fundamental fact
that our criminal justice systems works well
only when it ears the respect and confidence
of the American people.

[From the New York Times, Feb. 25, 1998]
KEN STARR’S MISJUDGMENTS

It has long been apparent that Ken Starr
has a tin ear for political appearances and
public relations, but his decision to subpoena
a White House aide, Sidney Blumenthal, un-
dermines important legal and constitutional
principles. On the tactical level, this move
by the Independent Counsel is bone stupid.
As a matter of principle, it is an attack on
press freedom and the unrestricted flow of
information that is unwarranted by the facts
and beyond his mandate as a prosecutor.

This latest blunder fits a pattern of chron-
ic clumsiness and periodic insensitivity to
Mr. Starr’s public responsibilities. His at-
tempt to slough off his public duty and flee
to Pepperdine University was dismaying. His
political ties and refusal to give up private
legal clients led us, in times past, to call for
his removal. In four years he has failed to de-
velop sensitivity to his obligations as custo-
dian of an inquiry of national import. Appar-
ently his staff contains no one who can talk
him out of bad ideas.

This time he has failed in his obligation to
the law itself. The effort to collect the name
of every journalist who talked with a White
House communications specialist amounts
to a perverse use of the prosecutorial man-
date to learn what the Nixon White House
attempted to determine through wire-taps.
Like any newspaper, we have an obvious self-
ish interest in the confidentiality of the re-
porting process. But you do not have to be a
journalist to see that Mr. Starr has com-
mitted an ignorant assault on one of the
most distinctive and essential elements of
American democracy.

Mr. Starr created this mess by following a
bad example. Two weeks ago the White
House started its own demagogic search for
leaks in an effort to divert attention from
the question whether President Clinton and
his associates had committed perjury or sub-
orned others to commit it. Mr. Starr may
also be miffed by reports that the White
House has turned its trademark tool of per-
sonal attack on his prosecutorial staff. But
he does not need to follow that pernicious
example. He is armed with something more
honorable and powerful in the mandate of
the Attorney General and the majesty of the
law.

But civic health demands that Mr. Starr
get on with the investigation he is author-
ized to conduct and bring it to a speedy con-
clusion. The public interest does not lie in
Mr. Blumenthal’s phone records. It lies in
getting, as promptly as possible, the testi-
mony of Monica Lewinsky, Vernon Jordan,
Bruce Lindsey, Mr. Clinton and others whose
testimony bears directly on the issue of false
swearing.
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In a tightly reasoned article in the Na-
tional Journal, Stuart Taylor Jr. defended
Mr. Starr’s investigative procedures, includ-
ing calling Ms. Lewinsky’s mother before the
grand jury, but called for him to resign in
favor of someone with less political baggage.
We are not at that point, because of the
amount of time that would be lost. If at all
possible, the nation needs to have this busi-
ness driven to a conclusion without the
delay that a switch in leadership would en-
tail. Every time Mr. Starr goes off on one of
these tangents or misreads the law he frit-
ters away support from those who believe in
the importance of this inquiry but bridle at
his loco-weed judgments.

[From the Wall Street Journal, June 25, 1998]
A PROSECUTOR WITHOUT PUBLIC TRUST
(By Albert R. Hunt)

When Independent Counsel Kenneth Starr
continued to represent tobacco companies
and spoke to the law school run by
televangelist Pat Robertson—two of Presi-
dent Clinton’s arch enemies—his supporters
insisted he wasn’t a partisan. He just lacked
political judgment.

When he announced he was going to leave
early and accept a deanship at Pepperdine
University, partially funded by right-wing
Clinton-hater Richard Mellon Scaife, the
Starr chorus claimed he wasn’t insensitive.
He lacked political judgment.

Or when he acknowledged in a lengthy, on-
the-record interview with publisher Steven
Brill that his office, in essence, had leaked
to the press during the Clinton investiga-
tion, again Mr. Starr’s supporters insisted he
wasn’t part of the right-wing conspiracy.
Again, he just lacked political judgment.

Let’s accept the word of Mr. Starr’s legal,
political and journalistic allies. He’s not a
right-wing partisan out to destroy the presi-
dent. He is an inexperienced prosecutor who
lacks political judgment. This is the man de-
ciding whether to bring a controversial case
in a political setting against the President of
the United States.

No matter how this sordid episode unfolds
in the ensuring months. Mr. Starr already
has failed miserably in the central role of a
special prosecutor; to engender public con-
fidence that he is fair, impartial and inde-
pendent.

This week’s Wall Street Journal/NBC News
poll shows that Americans think that he is
none of the above. People are sick of his in-
vestigation, don’t believe that what he is in-
vestigating is serious enough to even con-
sider impeachment and hold Mr. Starr, far
more than the president, responsible for the
four year, $40 million inquiry.

Most devastating for Mr. Starr is that
nearly three-quarters of the respondents
have little confidence that the report the
independent counsel is expected to send to
Congress will be fair and impartial; even a
majority of Republicans feel that way.

Mr. Starr still holds some prosecutorial
cards. Say he makes a few headline indict-
ments and assume his report to Congress
seems compelling. If this is so persuasive it
turns around one-third of the doubters—an
ambitious achievement—the country would
still be split, making it difficult to consider
impeachment.

“In every instance in which the public is
asked to select between Bill Clinton and
Kenneth Starr, the public consistently lines
up on the president’s side,” note Peter Hart
and Robert Teeter, who conducted the sur-
vey.

‘I¥his is not a new problem for the inde-
pendent counsel. But just as he’s rounding
into what may be the final turn, his public
credibility is lower than ever. This reflects,
a few detached prosecutors suggest, his inex-
perience as a prosecutor, a second rate staff
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and an obsession to topple the president
which causes him to overreach.

Mr. Starr’s supporters—many of whom are
obsessively hostile to the president—say a
prosecutor can’t be driven by polls. A deci-
sion on whether to subpoena or indict some-
one should be made on the legal merits and
not on whether it will curry favor with the
public.

But if any prosecutor lacks public support,
that fatally undermines his or her task; in a
democracy if people don’t believe justice is
being served, the system, by definition, isn’t
working.

In fact, prosecutors who go after crooked
politicians, mobsters or businessmen tend to
be very popular with the public. From Thom-
as Dewey to Rudy Guiliani, such prosecu-
tions have been promising stepping stones to
higher office. Occasionally a prosecutor
over-reaches and stumbles; New Orleans Dis-
trict Attorney Jim Garrison in the Kennedy
assassination and more recently Los Angeles
DA Ira Reiner after a flawed prosecution of
alleged child abuse. Such blunders are rare.

The Starr camp replies that independent
counsels have never been so criticized by op-
ponents and potential targets. That will
come as news to Iran-Contra Independent
Counsel Lawrence Walsh.

In 1992, Senate GOP Leader Bob Dole re-
peatedly charged that Mr. Walsh was ‘‘com-
pletely out of control,” Earlier, Rep. Henry
Hyde complained the Walsh investigation
was of ‘‘essentially minor violations.”” Terry
Eastland, a former top Justice Department
official under Ronald Reagan, charged that
the Walsh inquiry had been a ‘“‘waste of
money,” having spent more than $18.5 mil-
lion of taxpayer funds. President Bush com-
plained it ““has been investigated over and
over again. . . . It’s been going on for years.”

The notion that Mr. Starr has been a
naive, defenseless target was undercut by
Mr. Brill’s controversial article last week, in
which the independent counsel acknowledged
that his deputy, Jackie Bennett, spends
more than a little time with the press.
That’s not a surprise. One can disagree with
some of Mr. Brill’s sweeping conclusions
about the independent counsel and the press
and still have contempt for Mr. Starr’s pious
hypocrisy for pretending earlier that he was
above the dirty business of leaking.

Ironically, what infuriates many conserv-
atives is that Mr. Clinton is getting away
without paying any price. That’s simply not
the case. Based on polls, and especially on
anecdotal evidence from outside the Belt-
way, many—probably most—Americans
think the president had a sexual relationship
with Monica Lewinsky and lied about it.

They don’t want him tarred and feathered
or thrown out of office for these indiscre-
tions—a typical response is that most people
lie about sex—but it’s affected their view of
him. His high job approval ratings reflect the
terrific economy. Bill Clinton today is a
much discredited president with virtually no
moral authority. The latest example is the
tobacco bill, where he was simply unable to
rally public and congressional support.

A few weeks ago a delightful retired couple
in Carmel Valley, Calif., Earl and Miriam
Selby, talked about how for the first time in
30 years of marriage they were arguing about
politics. Earl Selby, a former newspaperman
and magazine writer, who proudly notes he
cast his first vote for FDR’s third term in
1940, is ‘“‘outraged at how Clinton has lowered
respect for the presidency.” Miriam, a
former magazine writer, is equally ‘“‘outraged
at Starr’s tactics and prosecutorial abuse.”

There is no need for an argument, Selbys.
You both are right.
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[From the New York Times, June 22, 1998]
PoLiTics BY OTHER MEANS
(By Anthony Lewis)

Kenneth Starr likes to say that he is going
“by the book’ in his investigation of Presi-
dent Clinton and Monica Lewinsky. The rel-
evant book is the Justice Department’s
Rules of Conduct, published in the Code of
Federal Regulations.

Rule 77.5 says that a Government lawyer
‘““may not communicate” with a party ‘“who
the attorney for the government knows is
represented by an attorney concerning the
subject matter of the representation without
the consent of the lawyer representing such
a party.”

On Jan. 16 Mr. Starr’s office arranged to
have Linda Tripp meet Monica Lewinsky at
the Ritz-Carlton Hotel in Pentagon City.
Suddenly Mr. Starr’s agents descended on
Ms. Lewinsky. They questioned her for many
hours.

Ms. Lewinsky was represented by Francis
D. Carter, who was negotiating for her with
Paula Jones’ lawyers. Mr. Starr did not ask
Mr. Carter’s consent to speak with his client,
or even inform him.

Violation of that rule was not a light mat-
ter. The Independent Counsel Act requires
such a counsel to follow Justice Department
regulations unless that would undermine the
purpose of the act—which respecting the
right to a lawyer plainly would not—and
makes failure to obey the rules ‘“‘good cause”
for the Attorney General to remove the
counsel.

Mr. Starr has also violated, wholesale, the
rules against prosecutors talking to the
press about pending investigations. If anyone
doubted that, it has now been made
unanswerably clear by Steven Brill’s meticu-
lous marshaling of the evidence in the first
issue of Brill’s Content.

In his angry reply to the article, Mr. Starr
never denied saying to Mr. Brill: ‘I have
talked with reporters on background on
some occasions, but Jackie [Bennett Jr., his
deputy] has been the primary person in-
volved in that. He has spent much of his
time talking to individual reporters.”

Mr. Brill said that the Starr and Bennett
talks with the press violated Rule 6e of the
Federal Rules of Criminal Procedure, which
forbid disclosure of grand-jury information.
Mr. Starr argued in reply that Rule 6e did
not apply because he and his staff disclosed
not grand-jury testimony but information
obtained elsewhere and comments on it.

Whatever the merits of the legal argument
about Rule 6e, didn’t the Starr leaks violate
ethical rules and Justice Department regula-
tions? When Mr. Brill asked that question,
Mr. Starr replied that they would be viola-
tions except when he was ‘‘countering misin-
formation’’ about his office. ‘“We have a duty
to promote confidence in the work of this of-
fice.”

What a breathtaking assertion. It means
that whenever anyone disagrees with him,
Mr. Starr has a right to break the rules and
become an unnamed source for some jour-
nalist ready to convey his version of the
story. In politics, that is called spinning.

Mr. Starr’s assertion that his leaks are
only to counter misinformation was also
false. On the day the Lewinsky story broke,
Jan. 21, Mr. Starr told Mr. Brill, Jackie Ben-
nett spent ‘“much of the day briefing the
press.”” That was before there was any ‘“‘mis-
information’’ to answer.

Mr. Starr’s veracity is in question on an-
other matter. The Brill article says Michael
Isikoff of Newsweek told Mr. Brill that Jack-
ie Bennett asked him to hold up writing
about Monica Lewinsky in January because
“they were going to try to get Lewinsky to
wire herself and get [Vernon] Jordan and
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maybe even the President on tape obstruct-
ing justice.”

Mr. Starr said his office had ‘“‘never asked
Ms. Lewinsky to agree to wire herself for a
conversion with Mr. Jordan or the Presi-
dent.” But it was not only Mr. Isikoff who
said that happened. Ms. Lewinsky’s lawyers
said in February, in Time magazine, that the
prosecutors “‘wanted her wired . . . to record
telephone calls with the President of the
U.S., Vernon Jordan and others’’—and made
her consent a condition of being given immu-
nity from prosecution.

We all know that prosecutors leak. But
Kenneth Starr has been so sanctimonious, so
insistent that he never leaks.

Far from going ‘“‘by the book,” he has in
many ways abused his extraordinary power.
Most Americans perceive that. Others are so
critical of President Clinton that they over-
look Mr. Starr’s abuses. They need remind-
ing that however tempting the target of a
prosecutor, the end does not justify abusive
means.

[From the Los Angeles Times, Feb. 26, 1998]
STARR STEPS OUT OF BOUNDS

Special counsel Kenneth W. Starr plans
today to bring a White House advisor and his
records before a grand jury to try to find out
what he said to reporters about the Monica
Lewinsky affair. The basis for this extraor-
dinary assault on privacy is Starr’s suspicion
that Clinton administration aides have been
spreading ‘“‘misinformation’’ about personnel
in the special counsel’s office. As Starr sees
it, that could represent an effort to “‘intimi-
date prosecutors and investigators, impede
the work of the grand jury, or otherwise ob-
struct justice.” AIll of these are federal
crimes.

The subpoena that Starr has issued for
White House aide Sidney Blumenthal and his
records appears to be allowable under the
special counsel’s broad powers. At the same
time Starr is clearly treading on highly
problematical ground with his suggestion
that any White House campaign to try to
discredit him or his investigators may rep-
resent an illegal effort to influence or inter-
fere with the work of prosecutors or grand
jurors.

Starr has spent a lot of time in Wash-
ington, enough to grasp the difference be-
tween engaging in hardball politics and com-
mitting a felony. And he has been a lawyer
long enough to understand that constitu-
tionally protected comment about the spe-
cial counsel’s office does not constitute a
conspiratorial attempt to subvert justice.

The truth is that in the Lewinsky inves-
tigation both the independent counsel and
the White House have been playing the game
of media manipulation to the hilt, using
leaks, planted stories, spin control and any-
thing else—some of it pretty nasty stuff in-
deed—to try to shape public opinion.

What set Starr off were stories about judi-
cial criticism or penalties levied against two
of his prosecutors because of their profes-
sional conduct years ago. What the two did
is a matter of public record. But Starr says
many other allegations about personnel in-
volved in his investigation are deliberate
falsehoods, and so he has dubiously raised
the felonious specter of attempted intimida-
tion.

But intimidation can cut two ways. Surely
hauling a White House political adviser and
his log of press contacts before a grand jury
can be seen as a sly attempt to keep Clinton
loyalists from talking with the media, deny-
ing the public information it has a right to
hear and evaluate for itself. That is not
within Starr’s mandate.

The special counsel was not hired to act as
a censor. His investigation has often been ac-
cused of ranging wide afield. This time it has
stumbled right off the map.
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[From the Detroit Free Press, Feb. 26, 1998]
STARR’S WAR

Whatever else Kenneth Starr may accom-
plish, he’s becoming the best brief for the
abolition of the special prosecutor’s office
that anybody could ever imagine. He is exer-
cising power without wisdom, power without
restraint. His latest wave of subpoenas is an
attempt to use the grand jury process to
punish his critics, an outrageous misuse of
prosecutorial gunpowder.

What does Mr. Starr’s current onslaught
have to do with Whitewater? What does it
have to do even with Monica Lewinsky? Mr.
Starr is angry that someone at the White
House has dredged up old newspaper stories
that suggest he’s got a couple of pit bulls on
his staff, one of whom was once cited for
overzealousness in a previous job as a pros-
ecutor. So faxing old New York Daily News
stories around, apparently, has just become
a federal crime

Mr. Starr is out to bring down the presi-
dent, and he seems not to care if he brings
down the integrity of the justice system
with him. The president’s defenders, mean-
while, are whipping up the press to inves-
tigate the investigators, blasting Mr. Starr
for leaks from his own staff and in general
tipping over garbage cans in the hope that
the clangor will distract attention from the
potential obstruction of justice charge that
hangs over the president.

This is unseemly behavior by both sides,
but the root of it is the unchecked power
given to Mr. Starr, Virtually no one has the
ability to jerk his leash; the attorney gen-
eral can remove him only for flagrant viola-
tion of the law. He’s the only person or insti-
tution in the U.S. government that operates
without checks and balances.

Come 1999, when the statute is up for re-
newal, Republicans who are hugely enjoying
the spectacle of a Democratic president at
bay ought to recall how they felt about Law-
rence Walsh, and how they’ll feel when some
future prosecutor recklessly targets another
GOP occupant of the White House.

For now, for a moment, assume the worst
is true about Bill Clinton (although Mr.
Starr has spend nearly 31/2 years and $26 mil-
lion and come up dry)—sexual indiscretion,
something funny about a failed land deal in
Arkansas. Then ask who’s doing the worse
damage to fairness, justice, the conduct of
government and the democratic process—the
president or his pursuer? We rest our case.

Mr. LEVIN. A few of the headlines
read: ““A Prosecutor Without Public
Trust,” “Ken Starr’s Misjudgments,”
and ‘“‘Starr Steps Out of Bounds.”” Rob-
ert Morgenthau, in fact, the District
Attorney for Manhattan, and one of
the most respected prosecutors in the
country, is quoted as saying that Mr.
Starr violated ‘“‘every rule in the
book.”

Some argue that the statute should
be scrapped. | cannot agree, provided
that we can prevent the abuses we have
experienced in the past. We need a
mechanism to address credible allega-
tions of serious criminal wrongdoing
by top executive branch officials. We
have made improvements in the stat-
ute each of the three times it has been
reauthorized over the past 20 years. We
have required independent counsel to
comply with established Justice De-
partment policies and procedures; we
have added standards of conduct for
independent counsel; and we have
added a whole new host of cost con-
trols, including requiring new inde-
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pendent counsel to comply with the ex-
penditure policies of the Justice De-
partment with respect to salary levels,
use of Government office space and
travel.

But we obviously have failed to fore-
close opportunities for major excesses
and clear abuses by independent coun-
sel. Unless we can amend the law suffi-
ciently to stop the excesses and abuses
in the future—and | think we can do
that—then the law should lapse. We
need a law but only if the law ensures
that individuals who conduct these in-
vestigations are highly qualified, non-
partisan attorneys with good judgment
and common sense who are bound in by
appropriate limits.

The list of lessons learned over the
last few years is long. We have tried to
incorporate them into the bill we are
introducing today.

The first issues concern the appoint-
ment of the independent counsel. There
was a high degree of dissatisfaction and
concern with the choice of Kenneth
Starr as independent counsel in the
Whitewater matter. The investigation
was already well underway with Spe-
cial Counsel Bob Fiske who had been
appointed by Attorney General Reno.
Mr. Fiske was a well-respected, veteran
prosecutor who had also been a lifelong
Republican. To remove any doubt
about whether he could be appointed
under the reauthorized independent
counsel law as well, Congress had spe-
cifically authorized the special division
of the court to reappoint him. But the
three judge special division took it
upon itself to terminate Mr. Fiske and
replace him with Mr. Starr. Many of us
challenged the court’s decision at the
time, arguing that Mr. Starr was a
highly partisan person who could not
bring the necessary appearance of inde-
pendence to the job. At the time of his
appointment he was linked to the
Paula Jones case, having argued pub-
licly against the President’s position
on immunity from civil suit. It turns
out he had also conferred numerous
times with attorneys for Paula Jones.
He had served as the Finance Co-Chair-
man of the Congressional campaign of
a Republican in Alexandria, Virginia.
At the time of Mr. Starr’s appointment
I wrote to the Special Division and
urged them to reconsider their deci-
sion. “The issue with respect to Mr.
Starr,” | said, *“. . . is that he lacks the
necessary appearance of independence
essential for public confidence in the
process.” Our concerns have proven to
be true over time, to the point that Mr.
Starr is perceived by the public as a
partisan prosecutor.

Our bill would make some very im-
portant changes in the current process
in this regard. First, the special divi-
sion of three judges who make inde-
pendent counsel appointments under
current law are appointed by the Chief
Justice of the Supreme Court, and the
court picks an independent counsel
from a list of candidates developed by
the special division from various rec-
ommendations over time. Our bill
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would require that the judges who
serve on the special division court be
picked by lottery from a pool of all of
the federal appellate court judges. The
Special Division would then be re-
quired to develop a list of qualified
candidates to serve as independent
counsels from a list of five candidates
from each federal circuit selected by
the chief judge of each circuit. Our bill
would explicitly prohibit an inde-
pendent counsel candidate from having
an actual or apparent conflict of inter-
est, and it would encourage the ap-
pointment of an individual with pros-
ecutorial experience.

Mr. Starr was not a prosecutor. In
making a number of critically impor-
tant judgment calls, Mr. Starr dem-
onstrated a lack of understanding of
the discipline a prosecutor needs in
order to exercise the tremendous dis-
cretion and power of the office with
fairness and justice. The bill would
seek to remedy this by requiring the
individual appointed as independent
counsel to have prosecutorial experi-
ence ‘‘to the extent practicable.”

Many people expressed concern over
the large and lucrative private practice
Mr. Starr continued to have as inde-
pendent counsel. We will never know if
the investigation into the President
could have been concluded much more
expeditiously had Mr. Starr set aside
his private practice from the inception
of his appointment, but it’s a reason-
able possibility at least that it could
have been. Independent counsel ap-
pointments are supposed to receive the
highest priority and the public benefits
from a timely resolution of the allega-
tions. Our bill would require an inde-
pendent counsel to devote full time to
the investigation to bring it to a
prompt conclusion, because we think
doing so has important benefits to the
public interest.

Another area has to do with the
scope of jurisdiction. This has been an
area of great concern to some of us.
That relates particularly to Mr. Starr’s
investigation, because he was origi-
nally appointed to investigate the
Madison Guarantee Savings and Loan
matter as it possibly related to Presi-
dent Clinton. But he ended up pros-
ecuting a multitude of other matters.
At one point his office even inter-
viewed Arkansas State troopers about
President Clinton’s relationship with a
number of different women when he
was Governor. Moreover, Mr. Starr had
his jurisdiction expanded to include
Travelgate, Filegate, and the Monica
Lewinsky matter. With each expan-
sion, he looked more and more like a
prosecutor pursuing a person instead of
a prosecutor pursuing a crime.

In the end he became Javert to Presi-
dent Clinton’s Jean Valjean. Our bill
limits the scope of the original grant of
jurisdiction to only those matters that
are ‘‘directly” related to an inde-
pendent counsel’s original jurisdiction,
and eliminates the provision allowing
an expansion of jurisdiction. Such mat-
ters would be investigated by the De-
partment of Justice or, if appropriate,
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a new independent counsel could be ap-
pointed. Only in this way can we pre-
vent an independent counsel from be-
coming a permanent prosecutor of the
President or any other covered official.

Experience has also taught us that
some of these independent counsel in-
vestigations develop huge staffs over
time—far beyond those that would be
available in an ordinary investigation.
At one point, it was alleged that the
Starr investigation was one of the top
three investigations in terms of num-
bers of FBI agents in the country—
ranking right up there with the
Unibomber and the World Trade Center
bombing. Our bill would limit the num-
ber of detailees from the FBI and the
Department of Justice to a number
reasonably related to the number of
staff the Justice Department or FBI
normally assigns to a similar case.

One of my greatest concerns in the
past five years has been the failure of
Mr. Starr to comply with both the spir-
it and, | believe, the letter of the law
with respect to the requirement that
an independent counsel follow estab-
lished Department of Justice policies. |
have made several floor statements
identifying the particular instances in
which | believe Mr. Starr has exceeded
Justice Department policies, so | will
not elaborate here. The current law re-
quires an independent counsel to follow
established Justice Department poli-
cies except to the extent to do so would
undermine the purposes of the inde-
pendent counsel law. That exception,
which was intended to be a very narrow
exception, has been used by Mr. Starr
to justify a laundry list of questionable
actions. The bill we are introducing
today would eliminate that exception
and provide that the only policy an
independent counsel would be allowed
to ignore would be that part of a policy
or guideline that requires approval by
a top Justice Department official. The
bill provides that even in that situa-
tion, the independent counsel should
consult with a top Justice Department
official; he or she just isn’t required to
get that official’s approval.

The bill also creates a remedy for the
situation where a target or witness in
an independent counsel investigation
believes the independent counsel is not
complying with established Justice De-
partment procedures. Currently, Jus-
tice Department policies are not en-
forceable in court, and several individ-
uals who attempted to enforce compli-
ance by Mr. Starr were turned away by
the court. This bill would give such an
individual an explicit right to first ob-
tain an opinion by the Attorney Gen-
eral as to whether an independent
counsel was complying with a specific
Department of Justice policy, and if
the Attorney General determines that
the independent counsel is not, the bill
allows the person to seek enforcement
from the special court.

Mr. Starr took the unusual step in
his investigation to hire an outside
ethics attorney. The bill requires an
independent counsel to use as his or
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her ethics adviser the person already
housed in the Department of Justice
who is familiar with the ethical rules
and regulations of a Justice Depart-
ment Attorney—the designated agency
ethics official or DAEO. This will help
to keep the office of the independent
counsel in tune with the ethical re-
quirements of other investigative of-
fices, giving greater assurance that
Justice Department policies with re-
spect to ethics issues will be followed.

Great concern has developed over the
cost of these independent counsel in-
vestigations. Mr. Smaltz spent some
$20 million to have a 30 count indict-
ment rejected by a jury. Mr. Starr is
likely to be the most expensive inde-
pendent counsel ever—topping $50 mil-
lion when all is said and done. These
figures are shocking. The bill would ad-
dress this problem by requiring an
independent counsel to establish a
budget with consultation of the Attor-
ney General and the General Account-
ing Office to review the budget and
submit a written analysis to Congress.
We have tried with every reauthoriza-
tion of this statute to obtain cost con-
trols over the operations of the inde-
pendent counsels. We’ve made some
progress, but obviously more needs to
be done. The bill also sets a two year
presumptive limit on the work of an
independent counsel and requires the
independent counsel to affirmatively
seek an extension for one year from the
special court. By requiring an inde-
pendent counsel to establish a budget
and presumptively limiting the term of
an independent counsel to two years, |
believe we will impose a useful and
meaningful cost control on these of-
fices.

A final concern that many of us have
had with the independent counsel law
is the provision regarding the referral
of information to the House of Rep-
resentatives regarding possible im-
peachable offenses. Mr. Starr’s report
to the House was not only shockingly
and unnecessarily graphic, it was a
brief for impeachment, far beyond the
role envisioned by the independent
counsel law. Mr. Starr’s report also
violated the fairness expected by the
American people by presenting infor-
mation on possible impeachable of-
fenses in a biased and prejudicial man-
ner. Under the Constitution, the House
has sole responsibility to decide wheth-
er or not the President should be im-
peached. The independent counsel did
not have a statutory responsibility to
argue for impeachment. His responsi-
bility was to forward “‘information’ to
the Congress that ‘‘may constitute
grounds for an impeachment.”” Our bill
would eliminate the provision with re-
spect to impeachment, removing any
obligation on the part of an inde-
pendent counsel to take any initiative
in this which is reserved exclusively to
the House of Representatives by the
Constitution.

Finally, it is clear, obviously, that
the independent counsel law is going to
expire tomorrow. We are going to have
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the cooling off period that former Sen-
ator Howard Baker prescribed during
our Governmental Affairs Committee
hearings. | hope that after a reasonable
cooling off period we will turn our at-
tention to reestablishing a reasonable
and fair procedure for the investigation
of criminal allegations of our top offi-
cials and that the legislation we con-
sider at that time contain the nec-
essary protections against abuses of
power. The bill we are introducing
today is our best effort at drafting such
legislation.

| yield the floor.

Mr. SPECTER. How much time
mains?

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has 7 minutes
48 seconds.

Mr. SPECTER. That is about a quar-
ter of the time.

| yield to my distinguish colleague
from Maine, Senator COLLINS.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. COLLINS. Mr. President, | am
pleased to be a coauthor of the Inde-
pendent Counsel Reform Act of 1999. At
the outset, let me express my deep ap-
preciation to Senators SPECTER,
LIEBERMAN, and LEVIN for the bipar-
tisan spirit in which they approached
the task of drafting this important leg-
islation. Legislation of this com-
plexity, which must balance innumer-
able competing but important inter-
ests, is never easy to achieve. This is
particularly true when the Ilegisla-
tion—as is the case in this bill—touch-
es on political nerves that are still raw
and fresh.

We have worked very hard to achieve
legislation that | believe truly serves
the public interest while correcting the
significant flaws in the current law.

Supporting the reauthorization of
the Independent Counsel Act is not
likely to win this bipartisan group
much applause from the Clinton ad-
ministration or congressional partisans
on either side of the aisle. Many of our
colleagues say let it die. However, |
caution my colleagues against short
memories. We should not forget what
prompted passage of this legislation
more than two decades ago and its re-
authorization three times since then.

The Congress that passed the inde-
pendent counsel law after Watergate
wanted to assure the public that there
were institutional guarantees that
would never again allow the political
leadership of the Justice Department
to obstruct a criminal investigation of
the President and the highest Govern-
ment officials in the land. Their con-
cern was not abstract or based on con-
jecture. The Justice Department, in-
deed, the Attorney General himself was
implicated in the coverup of criminal
acts by the incumbent administration.

Do we think it couldn’t happen
again? Clearly, unfortunately, it could.

The fact is, there will always be cases
in which the Attorney General has an

re-
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actual or an apparent conflict of inter-
est. The Attorney General simply can-
not credibly conduct an extensive in-
vestigation and make prosecutorial de-
cisions involving his or her boss, the
President, the Vice President, or col-
leagues in the Cabinet. We must have
an institutional mechanism that
assures the public that allegations of
serious criminal conduct by high level
officials will be thoroughly inves-
tigated and, if necessary, prosecuted.

Only by resorting to a prosecutor be-
yond the actual and perceived control
of the administration can the public be
assured that impartial justice extends
to the most influential and powerful
leaders of our land. Moreover, the inde-
pendent counsel law fosters public con-
fidence in the decision not to prosecute
high level Government officials. A Gov-
ernment official who has been inves-
tigated but cleared by an independent
counsel can justifiably and with credi-
bility reclaim his or her public reputa-
tion. Political opponents cannot rea-
sonably claim that the official escapes
scrutiny and punishment by pulling po-
litical strings at the Justice Depart-
ment.

We should keep in mind that the ma-
jority of the independent counsel over
the past two decades have conducted
prompt and cost-effective investiga-
tions that resulted in decisions not to
prosecute or indict the official accused
of the criminal wrongdoing. Can there
be any doubt that the political credi-
bility of these decisions was enhanced
significantly because the prosecutor
had no political or financial connec-
tions to the target or other members of
the administration? If we return these
important decisions to the Justice De-
partment, | fear we will encourage pub-
lic skepticism of decisions not to pros-
ecute. There will always be a cloud of
suspicion tainting the decision.

The need for the independent counsel
mechanism is as evident today as it
was back in 1978, when the law was
first enacted. We have learned much
from our experience with the law. It is
flawed. It needs significant reform.
That is just what the legislation we are
introducing today would do.

Though 1 strongly believe we should
reauthorize the Independent Counsel
Act, I am mindful of its many short-
comings. | participated in an excellent
series of hearings chaired by my col-
league from  Tennessee, Senator
THOMPSON, and virtually every witness
agreed that the law must be changed.

The legislation we are introducing
today takes significant steps to rein in
the length and the cost of independent
counsel investigations. It limits all
independent counsel investigations to a
maximum of 2 years and only allows
the investigation to proceed for addi-
tional 1-year periods upon a special
showing to the court. It requires inde-
pendent counsel to serve full time and
to submit annual budgets to the Gen-
eral Accounting Office.

We substantially limit the number of
covered officials under the act, lim-
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iting coverage to only the President,
the Vice President, the Cabinet, and
the President’s chief of staff. By lim-
iting the coverage of the law, we have
reserved the extraordinary remedy of
an independent counsel for those high-
level officials who will always, by vir-
tue of their position, pose a conflict of
interest to the Justice Department.

We make many other changes. We
heighten the threshold for the appoint-
ment of an independent counsel, and
we make clear that an independent
counsel must follow the prosecutorial
guidelines of the Department of Jus-
tice.

We also abolish the requirement for
independent counsel to report impeach-
able conduct to the House of Rep-
resentatives. We have come up with a
bill that would preserve this important
mechanism while correcting the seri-
ous flaws in the current act.

Let me conclude by again recognizing
the efforts of my distinguished col-
leagues and applaud them for their
leadership on this important issue. My
hope is that the rest of our colleagues
will take advantage of this opportunity
to remedy the weaknesses in the inde-
pendent counsel law before the next
unfortunate and inevitable crisis oc-
curs and the public is left doubting
whether it can have confidence that
the laws of this country will be en-
forced impartially, without regard to
rank or privilege.

| thank the Chair.

Mr. SPECTER. Mr.
much time remains?

The PRESIDING OFFICER. Fifteen
seconds.

Mr. SPECTER. | thank my distin-
guished colleagues, Senator COLLINS,

President, how

Senator LEVIN, and Senator
LiIEBERMAN, for their fine presen-
tations.

Mr. President, | ask unanimous con-
sent to have printed in the RECORD a
summary of the independent counsel
statute, a section-by-section summary
of the Independent Counsel Reform Act
of 1999, and the text of the bill.

There being no objection, the ref-
erenced materials were ordered to be
printed in the RECORD, as follows:

S. 1297

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Independent
Counsel Reform Act of 1999”".

SEC. 2. INDEPENDENT COUNSEL STATUTE.

Chapter 40 of title 28, United States Code,
is amended to read as follows:

“CHAPTER 40—INDEPENDENT COUNSEL

““Sec.

*“591. Applicability of provisions of this chap-
ter.

“592. Preliminary investigation and applica-
tion for appointment of an
independent counsel.

“593. Duties of the division of the court.

*“594. Authority and duties of an independent
counsel.

“595. Congressional oversight.

““596. Removal of an independent counsel;
termination of office.
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““597. Relationship with Department of Jus-
tice.
“‘598. Severability.
““599. Termination of effect of chapter.
“8§591. Applicability of provisions of this
chapter

“‘(a) PRELIMINARY INVESTIGATION WITH RE-
SPECT TO CERTAIN COVERED PERSONS.—The
Attorney General shall conduct a prelimi-
nary investigation in accordance with sec-
tion 592 whenever the Attorney General re-
ceives information sufficient to constitute
grounds to investigate whether any person
described in subsection (b) may have vio-
lated any Federal criminal law other than a
violation classified as a Class B or C mis-
demeanor or an infraction.

““(b) PERSONS TO WHOM SUBSECTION (@) AP-
PLIES.—The persons referred to in subsection
(a) are—

““(1) the President and Vice President;

“(2) any individual serving in a position
listed in section 5312 of title 5; and

““(3) the Chief of Staff to the President.

““(c) EXAMINATION OF INFORMATION TO DE-
TERMINE NEED FOR PRELIMINARY INVESTIGA-
TION.—

““(1) FACTORS TO BE CONSIDERED.—In deter-
mining under subsection (a) or section
592(c)(2) whether grounds to investigate
exist, the Attorney General shall consider
only—

“(A) the specificity of the information re-
ceived; and

““(B) the credibility of the source of the in-
formation.

“(2) TIME PERIOD FOR MAKING DETERMINA-
TION.—The Attorney General shall determine
whether grounds to investigate exist not
later than 30 days after the information is
first received. If within that 30-day period
the Attorney General determines that the
information is not specific or is not from a
credible source, then the Attorney General
shall close the matter. If within that 30-day
period the Attorney General determines that
the information is specific and from a cred-
ible source, the Attorney General shall, upon
making that determination, commence a
preliminary investigation with respect to
that information. If the Attorney General is
unable to determine, within that 30-day pe-
riod, whether the information is specific and
from a credible source, the Attorney General
shall, at the end of that 30-day period, com-
mence a preliminary investigation with re-
spect to that information.

“‘(d) RECUSAL OF ATTORNEY GENERAL.—

““(1) WHEN RECUSAL IS REQUIRED.—

““(A) INVOLVING THE ATTORNEY GENERAL.—If
information received under this chapter in-
volves the Attorney General, the next most
senior official in the Department of Justice
who is not also recused shall perform the du-
ties assigned under this chapter to the At-
torney General.

‘“(B) PERSONAL OR FINANCIAL RELATION-
sHIP.—If information received under this
chapter involves a person with whom the At-
torney General has a personal or financial
relationship, the Attorney General shall
recuse himself or herself by designating the
next most senior official in the Department
of Justice who is not also recused to perform
the duties assigned under this chapter to the
Attorney General.

““(2) REQUIREMENTS FOR RECUSAL DETER-
MINATION.—Before personally making any
other determination under this chapter with
respect to information received under this
chapter, the Attorney General shall deter-
mine under paragraph (1)(B) whether recusal
is necessary. The Attorney General shall set
forth this determination in writing, identify
the facts considered by the Attorney Gen-
eral, and set forth the reasons for the
recusal. The Attorney General shall file this
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determination with any notification or ap-

plication submitted to the division of the

court under this chapter with respect to that
information.

“8§592. Preliminary investigation and applica-
tion for appointment of an independent
counsel
““(a) CONDUCT OF PRELIMINARY INVESTIGA-

TION.—

““(1) IN GENERAL.—A preliminary investiga-
tion conducted under this chapter shall be of
those matters as the Attorney General con-
siders appropriate in order to make a deter-
mination, under subsection (b) or (c), with
respect to each potential violation, or alle-
gation of a violation, of criminal law. The
Attorney General shall make that deter-
mination not later than 120 days after the
preliminary investigation is commenced, ex-
cept that, in the case of a preliminary inves-
tigation commenced after a congressional re-
quest under subsection (g), the Attorney
General shall make that determination not
later than 120 days after the request is re-
ceived. The Attorney General shall promptly
notify the division of the court specified in
section 593(a) of the commencement of that
preliminary investigation and the date of
commencement.

““(2) LIMITED AUTHORITY OF ATTORNEY GEN-
ERAL.—

“(A) IN GENERAL.—INn conducting prelimi-
nary investigations under this chapter, the
Attorney General shall have no authority to
plea bargain or grant immunity. The Attor-
ney General shall have the authority to con-
vene grand juries and issue subpoenas.

“(B) NOT TO BE BASED OF DETERMINA-
TIONS.—The Attorney General shall not base
a determination under this chapter—

‘(i) that information with respect to a vio-
lation of criminal law by a person is not spe-
cific and from a credible source upon a deter-
mination that that person lacked the state
of mind required for the violation of crimi-
nal law; or

““(ii) that there are no substantial grounds
to believe that further investigation is war-
ranted, upon a determination that that per-
son lacked the state of mind required for the
criminal violation involved, unless there is a
preponderance of the evidence that the per-
son lacked that state of mind.

““(3) EXTENSION OF TIME FOR PRELIMINARY
INVESTIGATION.—The Attorney General may
apply to the division of the court for a single
extension, for a period of not more than 90
days, of the 120-day period referred to in
paragraph (1). The division of the court may,
upon a showing of good cause, grant that ex-
tension.

““(b) DETERMINATION THAT FURTHER INVES-
TIGATION NOT WARRANTED.—

““(1) NOTIFICATION OF DIVISION OF THE
COURT.—If the Attorney General, upon com-
pletion of a preliminary investigation under
this chapter, determines that there are no
substantial grounds to believe that further
investigation is warranted, the Attorney
General shall promptly so notify the division
of the court, and the division of the court
shall have no power to appoint an inde-
pendent counsel with respect to the matters
involved.

““(2) FORM OF NOTIFICATION.—Notification
under paragraph (1) shall contain a summary
of the information received and a summary
of the results of the preliminary investiga-
tion.

‘“(c) DETERMINATION THAT FURTHER INVES-
TIGATION IS WARRANTED.—

““(1) APPLICATION FOR APPOINTMENT OF INDE-
PENDENT COUNSEL.—The Attorney General
shall apply to the division of the court for
the appointment of an independent counsel
if—

“(A) the Attorney General, upon comple-
tion of a preliminary investigation under
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this chapter, determines that there are sub-
stantial grounds to believe that further in-
vestigation is warranted; or

““(B) the 120-day period referred to in sub-

section (a)(1), and any extension granted
under subsection (a)(3), have elapsed and the
Attorney General has not filed a notification
with the division of the court under sub-
section (b)(1).
In determining under this chapter whether
there are substantial grounds to believe that
further investigation is warranted, the At-
torney General shall comply with the writ-
ten or other established policies of the De-
partment of Justice with respect to the con-
duct of criminal investigations.

““(2) RECEIPT OF ADDITIONAL INFORMATION.—
If, after submitting a notification under sub-
section (b)(1), the Attorney General receives
additional information sufficient to con-
stitute grounds to investigate the matters to
which that notification related, the Attor-
ney General shall—

““(A) conduct such additional preliminary
investigation as the Attorney General con-
siders appropriate for a period of not more
than 120 days after the date on which that
additional information is received; and

““(B) otherwise comply with the provisions
of this section with respect to that addi-
tional preliminary investigation to the same
extent as any other preliminary investiga-
tion under this section.

‘“(d) CONTENTS OF APPLICATION.—ANYy appli-
cation for the appointment of an inde-
pendent counsel under this chapter shall
contain sufficient information to assist the
division of the court in selecting an inde-
pendent counsel and in defining that inde-
pendent counsel’s prosecutorial jurisdiction
so that the independent counsel has ade-
quate authority to fully investigate and
prosecute the subject matter and all matters
directly related to that subject matter.

‘“(e) DISCLOSURE OF INFORMATION.—EXxcept
as otherwise provided in this chapter or as is
deemed necessary for law enforcement pur-
poses, no officer or employee of the Depart-
ment of Justice or an office of independent
counsel may, without leave of the division of
the court, disclose to any individual outside
the Department of Justice or that office any
notification, application, or any other docu-
ment, materials, or memorandum supplied
to the division of the court under this chap-
ter. Nothing in this chapter shall be con-
strued as authorizing the withholding of in-
formation from the Congress.

“(f) LIMITATION ON JuDICIAL REVIEW.—The
Attorney General’s determination under this
chapter to apply to the division of the court
for the appointment of an independent coun-
sel shall not be reviewable in any court.

““(g) CONGRESSIONAL REQUEST.—

““(1) BY JUDICIARY COMMITTEE OR MEMBERS
THEREOF.—The Committee on the Judiciary
of either House of the Congress, or a major-
ity of majority party members or a majority
of all nonmajority party members of either
such committee, may request in writing that
the Attorney General apply for the appoint-
ment of an independent counsel.

““(2) REPORT BY ATTORNEY GENERAL PURSU-
ANT TO REQUEST.—Not later than 30 days
after the receipt of a request under para-
graph (1), the Attorney General shall submit,
to the committee making the request, or to
the committee on which the persons making
the request serve, a report on whether the
Attorney General has begun or will begin a
preliminary investigation under this chapter
of the matters with respect to which the re-
quest is made, in accordance with section
591(a). The report shall set forth the reasons
for the Attorney General’s decision regard-
ing the preliminary investigation as it re-
lates to each of the matters with respect to
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which the congressional request is made. If
there is such a preliminary investigation,
the report shall include the date on which
the preliminary investigation began or will
begin.

““(3) SUBMISSION OF INFORMATION IN RE-
SPONSE TO CONGRESSIONAL REQUEST.—At the
same time as any notification, application,
or any other document, material, or memo-
randum is supplied to the division of the
court pursuant to this section with respect
to a preliminary investigation of any matter
with respect to which a request is made
under paragraph (1), that notification, appli-
cation, or other document, material, or
memorandum shall be supplied to the com-
mittee making the request, or to the com-
mittee on which the persons making the re-
quest serve. If no application for the appoint-
ment of an independent counsel is made to
the division of the court under this section
pursuant to such a preliminary investiga-
tion, the Attorney General shall submit a re-
port to that committee stating the reasons
why the application was not made, address-
ing each matter with respect to which the
congressional request was made.

‘“(4) DISCLOSURE OF INFORMATION.—ANY re-
port, notification, application, or other docu-
ment, material, or memorandum supplied to
a committee under this subsection shall not
be revealed to any third party, except that
the committee may, either on its own initia-
tive or upon the request of the Attorney
General, make public such portion or por-
tions of that report, notification, applica-
tion, document, material, or memorandum
as will not in the committee’s judgment
prejudice the rights of any individual.

“8§593. Duties of the division of the court

‘““(a@) REFERENCE TO DIVISION OF THE
CoOURT.—The division of the court to which
this chapter refers is the division established
under section 49 of this title.

“(b) APPOINTMENT AND JURISDICTION OF
INDEPENDENT COUNSEL.—

“(1) AuTHORITY.—Upon receipt of an appli-
cation under section 592(c), the division of
the court shall appoint an appropriate inde-
pendent counsel and define the independent
counsel’s prosecutorial jurisdiction. The ap-
pointment shall be made from a list of can-
didates comprised of 5 individuals rec-
ommended by the chief judge of each Federal
circuit and forwarded by January 15 of each
year to the division of the court.

““(2) QUALIFICATIONS OF INDEPENDENT COUN-
SEL.—The division of the court shall appoint
as independent counsel an individual who—

““(A) has appropriate experience, including,
to the extent practicable, prosecutorial expe-
rience and who has no actual or apparent
personal, financial, or political conflict of in-
terest;

“(B) will conduct the investigation on a
full-time basis and in a prompt, responsible,
and cost-effective manner; and

““(C) does not hold any office of profit or
trust under the United States.

““(3) SCOPE OF PROSECUTORIAL JURISDIC-
TION.—

“(A) IN GENERAL.—INn defining the inde-
pendent counsel’s prosecutorial jurisdiction
under this chapter, the division of the court
shall assure that the independent counsel
has adequate authority to fully investigate
and prosecute—

“(i) the subject matter with respect to
which the Attorney General has requested
the appointment of the independent counsel;
and

“(ii) all matters that are directly related
to the independent counsel’s prosecutorial
jurisdiction and the proper investigation and
prosecution of the subject matter of such ju-
risdiction.
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“(B) DIRECTLY RELATED.—In this para-
graph, the term ‘directly related matters’ in-
cludes Federal crimes, other than those clas-
sified as Class B or C misdemeanors or in-
fractions, that impede the investigation and
prosecution, such as perjury, obstruction of
justice, destruction of evidence, and intimi-
dation of witnesses.

‘“(4) DISCLOSURE OF IDENTITY AND PROSECU-
TORIAL JURISDICTION.—AnN independent coun-
sel’s identity and prosecutorial jurisdiction
may not be made public except upon the re-
quest of the Attorney General or upon a de-
termination of the division of the court that
disclosure of the identity and prosecutorial
jurisdiction of that independent counsel
would be in the best interests of justice. In
any event, the identity and prosecutorial ju-
risdiction of the independent counsel shall be
made public when any indictment is re-
turned, or any criminal information is filed,
pursuant to the independent counsel’s inves-
tigation.

““(c) RETURN FOR FURTHER EXPLANATION.—
Upon receipt of a notification under section
592 from the Attorney General that there are
no substantial grounds to believe that fur-
ther investigation is warranted with respect
to information received under this chapter,
the division of the court shall have no au-
thority to overrule this determination but
may return the matter to the Attorney Gen-
eral for further explanation of the reasons
for that determination.

“(d) VAcANcIEs.—If a vacancy in office
arises by reason of the resignation, death, or
removal of an independent counsel, the divi-
sion of the court shall appoint an inde-
pendent counsel to complete the work of the
independent counsel whose resignation,
death, or removal caused the vacancy, except
that in the case of a vacancy arising by rea-
son of the removal of an independent coun-
sel, the division of the court may appoint an
acting independent counsel to serve until
any judicial review of the removal is com-
pleted.

“‘(e) ATTORNEYS’ FEES.—

“(1) AWARD OF FEES.—Upon the request of
an individual who is the subject of an inves-
tigation conducted by an independent coun-
sel pursuant to this chapter, the division of
the court may, if no indictment is brought
against that individual pursuant to the in-
vestigation, award reimbursement for those
reasonable attorneys’ fees incurred by the
individual during the investigation which
would not have been incurred but for the re-
quirements of this chapter. The division of
the court shall notify the independent coun-
sel who conducted the investigation and the
Attorney General of any request for attor-
neys’ fees under this subsection.

““(2) EVALUATION OF FEES.—The division of
the court shall direct the independent coun-
sel and the Attorney General to file a writ-
ten evaluation of any request for attorneys’
fees under this subsection, addressing—

“(A) the sufficiency of the documentation;

““(B) the need or justification for the un-
derlying item;

“(C) whether the underlying item would
have been incurred but for the requirements
of this chapter; and

‘(D) the reasonableness of the amount of
money requested.

““(f) DISCLOSURE OF INFORMATION.—The di-
vision of the court may, subject to section
594(h)(2), allow the disclosure of any notifica-
tion, application, or any other document,
material, or memorandum supplied to the di-
vision of the court under this chapter.

‘(@) Amicus CURIAE BRIEFS.—When pre-
sented with significant legal issues, the divi-
sion of the court may disclose sufficient in-
formation about the issues to permit the fil-
ing of timely amicus curiae briefs.
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“8§594. Authority and duties of an inde-

pendent counsel

““(a) AuTHORITIES.—Notwithstanding any
other provision of law, an independent coun-
sel appointed under this chapter shall have,
with respect to all matters in that inde-
pendent counsel’s prosecutorial jurisdiction
established under this chapter, full power
and independent authority to exercise all in-
vestigative and prosecutorial functions and
powers of the Department of Justice, the At-
torney General, and any other officer or em-
ployee of the Department of Justice, except
that the Attorney General shall exercise di-
rection or control as to those matters that
specifically require the Attorney General’s
personal action under section 2516 of title 18.
Such investigative and prosecutorial func-
tions and powers shall include—

‘(1) conducting proceedings before grand
juries and other investigations;

““(2) participating in court proceedings and
engaging in any litigation, including civil
and criminal matters, that the independent
counsel considers necessary;

““(3) appealing any decision of a court in
any case or proceeding in which the inde-
pendent counsel participates in an official
capacity;

“(4) reviewing all documentary evidence
available from any source;

*“(5) determining whether to contest the as-
sertion of any testimonial privilege;

‘“(6) receiving appropriate national secu-
rity clearances and, if necessary, contesting
in court (including, where appropriate, par-
ticipating in in camera proceedings) any
claim of privilege or attempt to withhold
evidence on grounds of national security;

“(7) making applications to any Federal
court for a grant of immunity to any wit-
ness, consistent with applicable statutory re-
quirements, or for warrants, subpoenas, or
other court orders, and, for purposes of sec-
tions 6003, 6004, and 6005 of title 18, exercising
the authority vested in a United States at-
torney or the Attorney General;

‘“(8) inspecting, obtaining, or using the
original or a copy of any tax return, in ac-
cordance with the applicable statutes and
regulations, and, for purposes of section 6103
of the Internal Revenue Code of 1986 and the
regulations issued thereunder, exercising the
powers vested in a United States attorney or
the Attorney General;

““(9) initiating and conducting prosecutions
in any court of competent jurisdiction, fram-
ing and signing indictments, filing informa-
tions, and handling all aspects of any case,
in the name of the United States; and

*“(10) consulting with the United States at-
torney for the district in which any violation
of law with respect to which the independent
counsel is appointed was alleged to have oc-
curred.

‘‘(b) COMPENSATION.—

‘(1) IN GENERAL.—AnN independent counsel
appointed under this chapter shall receive
compensation at the annual rate of basic pay
payable for level IV of the Executive Sched-
ule under section 5315 of title 5.

““(2) TRAVEL EXPENSES.—Except as provided
in paragraph (3), an independent counsel and
persons appointed under subsection (c) shall
be entitled to the payment of travel expenses
as provided by subchapter | of chapter 57 of
title 5, United States Code, including travel,
per diem, and subsistence expenses in ac-
cordance with section 5703 of title 5.

““(3) TRAVEL TO PRIMARY OFFICE.—

“(A) IN GENERAL.—After 1 year of service
under this chapter, an independent counsel
and persons appointed under subsection (c)
shall not be entitled to the payment of trav-
el, per diem, or subsistence expenses under
subchapter | of chapter 57 of title 5, United
States Code, for the purpose of commuting
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to or from the city in which the primary of-
fice of the independent counsel or person is
located. The 1-year period may be extended
for successive 6-month periods if the inde-
pendent counsel and the division of the court
certify that the payment is in the public in-
terest to carry out the purposes of this chap-
ter.

““(B) RELEVANT FACTORS.—In making any
certification under this paragraph with re-
spect to travel and subsistence expenses of
an independent counsel or person appointed
under subsection (c), that employee shall
consider, among other relevant factors—

‘(i) the cost to the Government of reim-
bursing those travel and subsistence ex-
penses;

““(ii) the period of time for which the inde-
pendent counsel anticipates that the activi-
ties of the independent counsel or person, as
the case may be, will continue;

““(iii) the personal and financial burdens on
the independent counsel or person, as the
case may be, of relocating so that the travel
and subsistence expenses would not be in-
curred; and

““(iv) the burdens associated with appoint-
ing a new independent counsel, or appointing
another person under subsection (c), to re-
place the individual involved who is unable
or unwilling to so relocate.

““(c) ADDITIONAL PERSONNEL.—For the pur-
poses of carrying out the duties of an office
of independent counsel, an independent coun-
sel may appoint, fix the compensation, and
assign the duties of such employees as such
independent counsel considers necessary (in-
cluding investigators, attorneys, and part-
time consultants). The positions of all such
employees are exempted from the competi-
tive service. Such employees shall be com-
pensated at levels not to exceed those pay-
able for comparable positions in the Office of
United States Attorney for the District of
Columbia under sections 548 and 550, but in
no event shall any such employee be com-
pensated at a rate greater than the rate of
basic pay payable for level ES-4 of the Sen-
ior Executive Service Schedule under section
5382 of title 5, as adjusted for the District of
Columbia under section 5304 of that title re-
gardless of the locality in which an employee
is employed.

““(d) ASSISTANCE OF DEPARTMENT OF JuUs-
TICE.—

““(1) IN CARRYING OUT FUNCTIONS.—AnN inde-
pendent counsel may request assistance from
the Department of Justice in carrying out
the functions of the independent counsel,
and the Department of Justice shall provide
that assistance, which may include access to
any records, files, or other materials rel-
evant to matters within that independent
counsel’s prosecutorial jurisdiction, and the
use of the resources and personnel necessary
to perform that independent counsel’s du-
ties. At the request of an independent coun-
sel, prosecutors, administrative personnel,
and other employees of the Department of
Justice may be detailed to the staff of the
independent counsel to the extent the num-
ber of staff so detailed is reasonably related
to the number of staff ordinarily assigned by
the Department to conduct an investigation
of similar size and complexity.

““(2) PAYMENT OF AND REPORTS ON EXPENDI-
TURES OF INDEPENDENT COUNSEL.—The De-
partment of Justice shall pay all costs relat-
ing to the establishment and operation of
any office of independent counsel. The Attor-
ney General shall submit to the Congress,
not later than 30 days after the end of each
fiscal year, a report on amounts paid during
that fiscal year for expenses of investiga-
tions and prosecutions by independent coun-
sel. Each such report shall include a state-
ment of all payments made for activities of
independent counsel but may not reveal the
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identity or prosecutorial jurisdiction of any
independent counsel which has not been dis-
closed under section 593(b)(4).

‘‘(e) REFERRAL OF DIRECTLY RELATED MAT-
TERS TO AN INDEPENDENT COUNSEL.—AnN inde-
pendent counsel may ask the Attorney Gen-
eral or the division of the court to refer to
the independent counsel only such matters
that are directly related to the independent
counsel’s prosecutorial jurisdiction, and the
Attorney General or the division of the
court, as the case may be, may refer such
matters. If the Attorney General refers a
matter to an independent counsel on the At-
torney General’s own initiative, the inde-
pendent counsel may accept that referral
only if the matter directly relates to the
independent counsel’s prosecutorial jurisdic-
tion. If the Attorney General refers any mat-
ter to the independent counsel pursuant to
the independent counsel’s request, or if the
independent counsel accepts a referral made
by the Attorney General on the Attorney
General’s own initiative, the independent
counsel shall so notify the division of the
court.

““(f) CoMPLIANCE WITH POLICIES OF THE DE-
PARTMENT OF JUSTICE.—

“(1) IN GENERAL.—AnN independent counsel
shall comply with the written or other estab-
lished policies of the Department of Justice
respecting enforcement of the criminal laws
except when that policy requires the specific
approval of the Attorney General or another
Department of Justice official. If a policy re-
quires the approval of the Attorney General
or other Department of Justice official, an
independent counsel is encouraged to consult
with the Attorney General or other official.
To identify and understand these policies
and policies under subsection (1)(1)(B), the
independent counsel shall consult with the
Department of Justice.

““(2) NATIONAL SECURITY.—AnN independent
counsel shall comply with guidelines and
procedures used by the Department in the
handling and use of classified material.

““(83) RELIEF FROM A VIOLATION OF POLI-
CIES.—

“(A) IN GENERAL.—A person who is a tar-
get, witness, or defendant in, or otherwise di-
rectly affected by, an investigation by an
independent counsel and who has reason to
believe that the independent counsel is vio-
lating a written policy of the Department of
Justice material to the independent coun-
sel’s investigation, may ask the Attorney
General to determine whether the inde-
pendent counsel has violated that policy.
The Attorney General shall respond in writ-
ing within 30 days.

“(B) RELIEF.—If the Attorney General de-
termines that the independent counsel has
violated a written policy of the Department
of Justice material to the investigation by
the independent counsel pursuant to sub-
paragraph (A), the Attorney General may
ask the division of the court to order the
independent counsel to comply with that
policy, and the division of the court may
order appropriate relief.

“(g) DismIsSsAL OF MATTERS.—The inde-
pendent counsel shall have full authority to
dismiss matters within the independent
counsel’s prosecutorial jurisdiction without
conducting an investigation or at any subse-
quent time before prosecution, if to do so
would be consistent with the written or
other established policies of the Department
of Justice with respect to the enforcement of
criminal laws.

““(h) REPORTS BY INDEPENDENT COUNSEL.—

‘(1) REQUIRED REPORTS.—AnN independent
counsel shall—

“(A) file with the division of the court,
with respect to the 6-month period beginning
on the date of his or her appointment, and
with respect to each 6-month period there-
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after until the office of that independent
counsel terminates, a report which identifies
and explains major expenses, and summa-
rizes all other expenses, incurred by that of-
fice during the 6-month period with respect
to which the report is filed, and estimates fu-
ture expenses of that office; and

‘“(B) before the termination of the inde-
pendent counsel’s office under section 596(b),
file a final report with the division of the
court, setting forth only the following:

‘(i) the jurisdiction of the independent
counsel’s investigation;

“(if) a list of indictments brought by the
independent counsel and the disposition of
each indictment, including any verdicts,
pleas, convictions, pardons, and sentences;
and

“(iii) a summary of the expenses of the
independent counsel’s office.

‘“(2) DISCLOSURE OF INFORMATION IN RE-
PORTS.—The division of the court may re-
lease to the Congress, the public, or any ap-
propriate person, those portions of a report
made under this subsection as the division of
the court considers appropriate. The division
of the court shall make those orders as are
appropriate to protect the rights of any indi-
vidual named in that report and to prevent
undue interference with any pending pros-
ecution. The division of the court may make
any portion of a final report filed under para-
graph (1)(B) available to any individual
named in that report for the purposes of re-
ceiving within a time limit set by the divi-
sion of the court any comments or factual
information that the individual may submit.
Such comments and factual information, in
whole or in part, may, in the discretion of
the division of the court, be included as an
appendix to the final report.

““(3) PUBLICATION OF REPORTS.—At the re-
quest of an independent counsel, the Public
Printer shall cause to be printed any report
previously released to the public under para-
graph (2). The independent counsel shall cer-
tify the number of copies necessary for the
public, and the Public Printer shall place the
cost of the required number to the debit of
the independent counsel. Additional copies
shall be made available to the public through
the depository library program and Super-
intendent of Documents sales program pur-
suant to sections 1702 and 1903 of title 44.

““(i) INDEPENDENCE FROM DEPARTMENT OF
JusTIicCE.—Each independent counsel ap-
pointed under this chapter, and the persons
appointed by that independent counsel under
subsection (c), are employees of the Depart-
ment of Justice for purposes of sections 202
through 209 of title 18.

““(j) STANDARDS OF CONDUCT APPLICABLE TO
INDEPENDENT COUNSEL, PERSONS SERVING IN
THE OFFICE OF AN INDEPENDENT COUNSEL, AND
THEIR LAW FIRMS.—

‘(1) RESTRICTIONS ON EMPLOYMENT WHILE
INDEPENDENT COUNSEL AND APPOINTEES ARE
SERVING.—

““(A) INDEPENDENT COUNSEL.—During the
period in which an independent counsel is
serving under this chapter—

‘(i) that independent counsel shall have no
other paid employment; and

“(if) any person associated with a firm
with which that independent counsel is asso-
ciated may not represent in any matter any
person involved in any investigation or pros-
ecution under this chapter.

““(B) OTHER PERSONS.—During the period in
which any person appointed by an inde-
pendent counsel under subsection (c) is serv-
ing in the office of independent counsel, that
person may not represent in any matter any
person involved in any investigation or pros-
ecution under this chapter.

““(2) POST EMPLOYMENT RESTRICTIONS ON
INDEPENDENT COUNSEL AND APPOINTEES.—
Each independent counsel and each person
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appointed by that independent counsel under
subsection (c) may not—

“(A) for 3 years following the termination
of the service under this chapter of that
independent counsel or appointed person, as
the case may be, represent any person in any
matter if that individual was the subject of
an investigation or prosecution under this
chapter that was conducted by that inde-
pendent counsel; or

““(B) for 1 year following the termination of
the service under this chapter of that inde-
pendent counsel or appointed person, as the
case may be, represent any person in any
matter involving any investigation or pros-
ecution under this chapter.

““(3) ONE-YEAR BAN ON REPRESENTATION BY
MEMBERS OF FIRMS OF INDEPENDENT COUN-
SEL.—ANy person who is associated with a
firm with which an independent counsel is
associated or becomes associated after ter-
mination of the service of that independent
counsel under this chapter may not, for 1
year following that termination, represent
any person in any matter involving any in-
vestigation or prosecution under this chap-
ter.

““(4) DEFINITIONS.—For purposes of this
subsection—

“(A) the term ‘firm’ means a law firm
whether organized as a partnership or cor-
poration; and

““(B) a person is ‘associated’ with a firm if
that person is an officer, director, partner, or
other member or employee of that firm.

““(5) ENFORCEMENT.—The Attorney General
and the Director of the Office of Government
Ethics have authority to enforce compliance
with this subsection. The designated agency
ethics official for the Department of Justice
shall be the ethics adviser for the inde-
pendent counsel and employees of the inde-
pendent counsel.

(k) CusTOoDY OF RECORDS OF AN
PENDENT COUNSEL.—

‘(1) TRANSFER OF RECORDS.—Upon termi-
nation of the office of an independent coun-
sel, that independent counsel shall transfer
to the Archivist of the United States all
records which have been created or received
by that office. Before this transfer, the inde-
pendent counsel shall clearly identify which
of these records are subject to rule 6(e) of the
Federal Rules of Criminal Procedure as
grand jury materials and which of these
records have been classified as national secu-
rity information. Any records which were
compiled by an independent counsel and,
upon termination of the independent coun-
sel’s office, were stored with the division of
the court or elsewhere before the enactment
of the Independent Counsel Reauthorization
Act of 1987, shall also be transferred to the
Archivist of the United States by the divi-
sion of the court or the person in possession
of those records.

““(2) MAINTENANCE, USE, AND DISPOSAL OF
RECORDS.—Records transferred to the Archi-
vist under this chapter shall be maintained,
used, and disposed of in accordance with
chapters 21, 29, and 33 of title 44.

““(3) ACCESS TO RECORDS.—

“(A) IN GENERAL.—Subject to paragraph
(4), access to the records transferred to the
Archivist under this chapter shall be gov-
erned by section 552 of title 5.

““(B) ACCESS BY DEPARTMENT OF JUSTICE.—
The Archivist shall, upon written applica-
tion by the Attorney General, disclose any
such records to the Department of Justice
for purposes of an ongoing law enforcement
investigation or court proceeding, except
that, in the case of grand jury materials,
those records shall be so disclosed only by
order of the court of jurisdiction under rule
6(e) of the Federal Rules of Criminal Proce-
dure.

INDE-



June 29, 1999

“(C) ExcepTioN.—Notwithstanding any re-
striction on access imposed by law, the Ar-
chivist and persons employed by the Na-
tional Archives and Records Administration
who are engaged in the performance of nor-
mal archival work shall be permitted access
to the records transferred to the Archivist
under this chapter.

““(4) RECORDS PROVIDED BY CONGRESS.—
Records of an investigation conducted by a
committee of the House of Representatives
or the Senate which are provided to an inde-
pendent counsel to assist in an investigation
or prosecution conducted by that inde-
pendent counsel—

“(A) shall be maintained as a separate
body of records within the records of the
independent counsel; and

“(B) shall, after the records have been
transferred to the Archivist under this chap-
ter, be made available, except as provided in
paragraph (3) (B) and (C), in accordance with
the rules governing release of the records of
the House of Congress that provided the
records to the independent counsel.
Subparagraph (B) shall not apply to those
records which have been surrendered pursu-
ant to grand jury or court proceedings.

“(I) CosT AND ADMINISTRATIVE SUPPORT.—

““(1) COST CONTROLS.—

“(A) IN GENERAL.—AnN independent counsel
shall—

“(i) conduct all activities with due regard
for expense;

“(ii) authorize only reasonable and lawful
expenditures; and

“(iii) promptly, upon taking office, assign
to a specific employee the duty of certifying
that expenditures of the independent counsel
are reasonable and made in accordance with
law.

“(B) LIABILITY FOR INVALID CERTIFI-
CATION.—AN employee making a certification
under subparagraph (A)(iii) shall be liable for
an invalid certification to the same extent as
a certifying official certifying a voucher is
liable under section 3528 of title 31.

““(C) DEPARTMENT OF JUSTICE POLICIES.—AnN
independent counsel shall comply with the
established policies of the Department of
Justice respecting expenditures of funds.

““(2) BUDGET.—The independent counsel,
after consulting with the Attorney General,
shall, within 90 days of appointment, submit
a budget for the first year of the investiga-
tion and, on the anniversary of the appoint-
ment, for each year thereafter to the Attor-
ney General and the General Accounting Of-
fice. The General Accounting Office shall re-
view the budget and submit a written ap-

praisal of the budget to the independent
counsel and the Committees on Govern-
mental Affairs and Appropriations of the

Senate and the Committees on the Judiciary
and Appropriations of the House of Rep-
resentatives.

““(3) ADMINISTRATIVE SUPPORT.—The Direc-
tor of the Administrative Office of the
United States Courts shall provide adminis-
trative support and guidance to each inde-
pendent counsel. No officer or employee of
the Administrative Office of the United
States Courts shall disclose information re-
lated to an independent counsel’s expendi-
tures, personnel, or administrative acts or
arrangements without the authorization of
the independent counsel.

““(4) OFFICE SPACE.—The Administrator of
General Services, in consultation with the
Director of the Administrative Office of the
United States Courts, shall promptly provide
appropriate office space for each independent
counsel. The office space shall be within a
Federal building unless the Administrator of
General Services determines that other ar-
rangements would cost less. Until the office
space is provided, the Administrative Office
of the United States Courts shall provide
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newly appointed independent counsels imme-
diately upon appointment with appropriate,
temporary office space, equipment, and sup-
lies.

p“(m) EXPEDITED JUDICIAL CONSIDERATION
AND REVIEW.—It shall be the duty of the
courts of the United States to advance on
the docket and to expedite to the greatest
extent possible the disposition of matters re-
lating to an investigation and prosecution by
an independent counsel under this chapter
consistent with the purposes of this chapter.
“8§595. Congressional oversight

‘“(@) OVERSIGHT OF CONDUCT OF
PENDENT COUNSEL.—

‘“(1) CONGRESSIONAL OVERSIGHT.—The ap-
propriate committees of the Congress shall
have oversight jurisdiction with respect to
the official conduct of any independent coun-
sel appointed under this chapter, and the
independent counsel shall have the duty to
cooperate with the exercise of that oversight
jurisdiction.

““(2) REPORTS TO CONGRESS.—AN inde-
pendent counsel appointed under this chap-
ter shall submit to the Congress annually a
report on the activities of the independent
counsel, including a description of the
progress of any investigation or prosecution
conducted by the independent counsel. The
report may omit any matter that in the
judgment of the independent counsel should
be kept confidential, but shall provide infor-
mation adequate to justify the expenditures
that the office of the independent counsel
has made.

““(b) OVERSIGHT OF CONDUCT OF ATTORNEY
GENERAL.—Within 15 days after receiving an
inquiry about a particular case under this
chapter, which is a matter of public knowl-
edge, from a committee of the Congress with
jurisdiction over this chapter, the Attorney
General shall provide the following informa-
tion to that committee with respect to the
case:

‘(1) When the information about the case
was received.

““(2) Whether a preliminary investigation is
being conducted, and if so, the date it began.

““(3) Whether an application for the ap-
pointment of an independent counsel or a no-
tification that further investigation is not
warranted has been filed with the division of
the court, and if so, the date of that filing.
“§596. Removal of an independent counsel;

termination of office

‘“(a) REMOVAL; REPORT ON REMOVAL.—

‘(1) GROUNDS FOR REMOVAL.—

“(A) IN GENERAL.—AnN independent counsel
appointed under this chapter may be re-
moved from office, other than by impeach-
ment and conviction, only by the personal
action of the Attorney General and only for
good cause, physical or mental disability (if
not prohibited by law protecting persons
from discrimination on the basis of such a
disability), or any other condition that im-
pairs the performance of that independent
counsel’s duties.

‘“(B) Goob cAuUuse.—In this paragraph, the
term ‘good cause’ includes—

“(i) a knowing and material failure to
comply with written Department of Justice
policies relevant to the conduct of a criminal
investigation; and

‘(i) an actual personal, financial, or polit-
ical conflict of interest.

““(2) REPORT TO DIVISION OF THE COURT AND
CONGRESS.—If an independent counsel is re-
moved from office, the Attorney General
shall promptly submit to the division of the
court and the Committees on the Judiciary
of the Senate and the House of Representa-
tives a report specifying the facts found and
the ultimate grounds for the removal. The
committees shall make available to the pub-
lic that report, except that each committee
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may, if necessary to protect the rights of
any individual named in the report or to pre-
vent undue interference with any pending
prosecution, postpone or refrain from pub-
lishing any or all of the report. The division
of the court may release any or all of the re-
port in accordance with section 594(h)(2).

““(3) JUDICIAL REVIEW OF REMOVAL.—AN
independent counsel removed from office
may obtain judicial review of the removal in
a civil action commenced in the United
States District Court for the District of Co-
lumbia. A member of the division of the
court may not hear or determine any such
civil action or any appeal of a decision in
any such civil action. The independent coun-
sel may be reinstated or granted other ap-
propriate relief by order of the court.

“‘(b) TERMINATION OF OFFICE.—

‘(1) TERMINATION BY ACTION OF INDE-
PENDENT COUNSEL.—AnN office of independent
counsel shall terminate when—

“(A) the independent counsel notifies the
Attorney General that the investigation of
all matters within the prosecutorial jurisdic-
tion of the independent counsel or accepted
by the independent counsel under section
594(e), and any resulting prosecutions, have
been completed or so substantially com-
pleted that it would be appropriate for the
Department of Justice to complete those in-
vestigations and prosecutions; and

“(B) the independent counsel files a final
report in compliance  with section
594(h)(1)(B).

““(2) TERMINATION BY DIVISION OF THE
COURT.—The division of the court, either on
its own motion or upon the request of the
Attorney General, may terminate an office
of independent counsel at any time, on the
ground that the investigation of all matters
within the prosecutorial jurisdiction of the
independent counsel or accepted by the inde-
pendent counsel under section 594(e), and any
resulting prosecutions, have been completed
or so substantially completed that it would
be appropriate for the Department of Justice
to complete those investigations and pros-
ecutions. At the time of that termination,
the independent counsel shall file the final
report required by section 594(h)(1)(B). If the
Attorney General has not made a request
under this paragraph, the division of the
court shall determine on its own motion
whether termination is appropriate under
this paragraph no later than 2 years after the
appointment of an independent counsel.

““(3) TERMINATION AFTER 2 YEARS.—

““(A) GENERAL RULE.—EXxcept as provided in
subparagraph (B), the term of an inde-
pendent counsel shall terminate at the expi-
ration of 2 years after the date of appoint-
ment of the independent counsel and any
matters under investigation by the inde-
pendent counsel shall be transferred to the
Attorney General.

““(B) EXCEPTIONS.—

““(i) Goob cAuUuseE.—AnN independent counsel
may petition the division of the court to ex-
tend the investigation of the independent
counsel for up to 1 year for good cause. The
division of the court shall determine whether
the grant of such an extension is warranted
and determine the length of each extension.

“(ii) DILATORY TACTICS.—If the investiga-
tion of an independent counsel was delayed
by dilatory tactics by persons that could
provide evidence that would significantly as-
sist the investigation, an independent coun-
sel may petition the division of the court to
extend the investigation of the independent
counsel for an additional period of time
equal to the amount of time lost by the dila-
tory tactics. If the division of the court finds
that dilatory tactics did delay the investiga-
tion, the division of the court shall extend
the investigation for a period equal to the
delay.



S7780

“(c) AuDITS.—

“(1) IN GENERAL.—OnN or before June 30 of
each year, an independent counsel shall pre-
pare a statement of expenditures for the 6
months that ended on the immediately pre-
ceding March 31. On or before December 31 of
each year, an independent counsel shall pre-
pare a statement of expenditures for the fis-
cal year that ended on the immediately pre-
ceding September 30. An independent counsel
whose office is terminated prior to the end of
the fiscal year shall prepare a statement of
expenditures on or before the date that is 90
days after the date on which the office is ter-
minated.

““(2) COMPTROLLER GENERAL REVIEW.—The
Comptroller General shall—

““(A) conduct a financial review of a mid-
year statement and a financial audit of a
year-end statement and statement on termi-
nation; and

“(B) report the results to the Committee
on the Judiciary, Committee on Govern-
mental Affairs, and Committee on Appro-
priations of the Senate and the Committee
on the Judiciary, Committee on Government
Reform, and Committee on Appropriations of
the House of Representatives not later than
90 days following the submission of each
statement.

“§597. Relationship with Department of Jus-
tice

““(a) SUSPENSION OF OTHER INVESTIGATIONS
AND PROCEEDINGS.—Whenever a matter is in
the prosecutorial jurisdiction of an inde-
pendent counsel or has been accepted by an
independent counsel under section 594(e), the
Department of Justice, the Attorney Gen-
eral, and all other officers and employees of
the Department of Justice shall suspend all
investigations and proceedings regarding
that matter, except to the extent required by
section 594(d)(1), and except insofar as the
independent counsel agrees in writing that
the investigation or proceedings may be con-
tinued by the Department of Justice.

““(b) PRESENTATION AS AMICUS CURIAE PER-
MITTED.—Nothing in this chapter shall pre-
vent the Attorney General or the Solicitor
General from making a presentation as ami-
cus curiae to any court as to issues of law
raised by any case or proceeding in which an
independent counsel participates in an offi-
cial capacity or any appeal of such a case or
proceeding.

“§598. Severability

“If any provision of this chapter or the ap-
plication thereof to any person or cir-
cumstance is held invalid, the remainder of
this chapter and the application of that pro-
vision to other persons not similarly situ-
ated or to other circumstances shall not be
affected by that invalidation.

“§599. Termination of effect of chapter

“This chapter shall cease to be effective 5
years after the date of enactment of the
Independent Counsel Reform Act of 1999, ex-
cept that this chapter shall continue in ef-
fect with respect to then pending matters be-
fore an independent counsel that in the judg-
ment of that counsel require the continu-
ation until that independent counsel deter-
mines those matters have been completed.”.
SEC. 3. ASSIGNMENT OF JUDGES TO DIVISION TO

APPOINT INDEPENDENT COUNSELS.

Section 49 of title 28, United States Code,
is amended to reads as follows:

“849. Assignment of judges to division to ap-
point independent counsels

“(@) IN GENERAL.—Beginning with the 3-
year period commencing on the date of the
enactment of the Independent Counsel Re-
form Act of 1999, 3 judges shall be assigned
for each successive 3-year period to a divi-
sion of the United States Court of Appeals
for the District of Columbia to be the divi-
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sion of the court for the purpose of appoint-
ing independent counsels. The Clerk of the
United States Court of Appeals for the Dis-
trict of Columbia Circuit shall serve as the
clerk of the division of the court and shall
provide such services as are needed by the di-
vision of the court.

*“(b) OTHER JUDICIAL ASSIGNMENTS.—EXxcept
as provided in subsection (e), assignment to
the division of the court shall not be a bar to
other judicial assignments during the term
of the division of the court.

‘“(c) DESIGNATION AND ASSIGNMENT.—The
Chief Justice of the United States shall des-
ignate and assign by a lottery of all circuit
court judges, 3 circuit court judges 1 of
whom shall be a judge of the United States
Court of Appeals for the District of Colum-
bia, to the division of the court. Not more
than 1 judge may be named to the division of
the court from a particular court.

““(d) VACANCY.—AnNny vacancy in the divi-
sion of the court shall be filled only for the
remainder of the 3-year period in which that
vacancy occurs and in the same manner as
initial assignments to the division of the
court were made.

‘“(e) REcuUsAL.—Except as otherwise pro-
vided in chapter 40 of this title, no member
of the division of the court who participated
in a function conferred on the division of the
court under chapter 40 of this title involving
an independent counsel shall be eligible to
participate in any judicial proceeding con-
cerning a matter that—

“(1) involves that independent counsel
while the independent counsel is serving in
that office; or

“(2) involves the exercise of the inde-
pendent counsel’s official duties, regardless
of whether the independent counsel is still
serving in that office.”.

SUMMARY OF INDEPENDENT COUNSEL STATUTE

1. Limits applicability of the statute to the
President, Vice President, members of the
Cabinet, and the President’s Chief of Staff.

2. Eliminates the provision which allowed
the AG to begin a preliminary investigation
and appoint an IC with regard to any indi-
vidual when she believed that investigating
this person may result in a personal, finan-
cial or political conflict of interest.

3. Eliminates the provision which allowed
the AG to begin a preliminary investigation
and appoint an IC to investigate a Member of
Congress.

4. Grants the AG the power to convene a
grand jury and issue subpoenas during the
preliminary investigation.

5. Increases the length of the preliminary
investigation from 90 to 120 days and in-
creases the length of the extension from 60
to 90 days (to allow more time given the
AG’s new powers and the higher standard for
appointing an IC).

6. Lowers the standard for not appointing
an IC due to the suspect’s lack of mens rea
from ‘“‘clear and convincing evidence’” that
he/she lacked the requisite state of mind to
a ‘‘preponderance of evidence’” that he/she
lacked the requisite state of mind.

7. Changes the standard necessary for ap-
pointing an IC from ‘‘reasonable grounds to
believe that further investigation is war-
ranted” to ‘‘substantial grounds to believe
that further investigation is warranted.”

8. Requires that the IC be selected from a
list of candidates comprised of 5 individuals
recommended by the chief judge of each Fed-
eral circuit.

9. Provides that an IC shall have ‘‘appro-
priate experience including, to the extent
practicable, prosecutorial experience.””

10. Provides that an IC shall have “‘no ac-
tual or apparent personal, financial or polit-
ical conflict of interest.”
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11. Requires that the IC conduct the inves-
tigation on a full-time basis.

12. Eliminates the provision which allows
the AG to expand the jurisdiction of an inde-
pendent counsel beyond his/her original man-
date (such as the additions of Filegate,
Travelgate, etc. to Starr’s original White-
water mandate).

13. Provides that the IC can investigate
only topics in his original jurisdiction or
those ‘‘directly related’ thereto.

14. Provides that DOJ employees can be de-
tailed to the IC in a number which is “‘rea-
sonably related to the number of staff ordi-
narily assigned by the Department to con-
duct an investigation of similar size and
complexity.”

15. Eliminates the provision which pro-
vided that the IC need not comply with writ-
ten or established DOJ policies “to the ex-
tent doing so would be inconsistent with the
purposes’’ of the statute.

16. Provides a mechanism for aggrieved
parties to appeal directly to the AG when
they believe that the IC has failed to observe
written DOJ policies or guidelines. If the AG
determined that the IC has in fact violated
the guidelines in a manner that has caused a
cognizable harm to the complaining party,
the AG may file a motion with the Division
of the Court seeking appropriate injunctive
or declaratory relief.

17. Limits the IC’s final report to one
which sets forth only a list of indictments
brought by the IC, the outcomes of each in-
dictment, and a summary of expenses.

18. Provides that the IC shall submit an an-
nual budget to the AG and the GAO. The
GAO shall review the budget and submit a
written appraisal of the budget to the IC and
the House and Senate Governmental Affairs
Committee and Appropriations Committee.

19. Provides for expedited review of all
matters relating to an investigation and a
prosecution by an IC.

20. Deletes the requirement of a report to
Congress of any substantial and credible in-
formation that may constitute grounds for
an impeachment.

21. Defines the ‘“‘good cause’ for which an
AG can remove an IC as a physical or mental
disability, a knowing, willful and material
failure to comply with relevant, written De-
partment of Justice guidelines, and a per-
sonal, financial or political conflict of inter-
est.

22. Provides a 2 year time limit for IC in-
vestigation. Empowers the Special Division
of the Court to extend this period for addi-
tional one year periods for good cause, and
to extend this period to make up for dilatory
tactics.

23. Provides that the judges of the Special
Division of the Court shall be chosen
through a lottery of circuit judges (instead
of the current system where the Chief Jus-
tice chooses them). Extends period of service
on the Special Division from 2 to 3 years.
INDEPENDENT COUNSEL REFORM ACT OF 1999—

SECTION-BY-SECTION SUMMARY
Sec. 1: Short Title: “Independent Counsel Reform Act
of 1999”.
Sec. 2: Independent Counsel Statute

United States Code Chapter 40, title 28 is
replaced by this Act.

§591. Applicability of provisions of this chap-
ter

The Attorney General shall conduct a pre-
liminary investigation whenever there is
specific and credible evidence that a covered
person may have violated Federal criminal
law. Covered persons include the President,
the Vice President, the President’s cabinet,
and the Chief of Staff.

The Attorney General shall determine the
need for a preliminary investigation based
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only on the specificity of the information
and the credibility of the source. The Attor-
ney General shall determine whether
grounds to investigate exist within 30 days of
receiving the information.

Before making any other determinations,
the Attorney General shall determine if
recusal is necessary and submit this deter-
mination in writing to the special court.
§592. Preliminary investigation and applica-

tion for appointment of an independent

counsel

The Attorney General shall make a deter-
mination regarding the appointment of an
independent counsel within 120 days after
the preliminary investigation is commenced.
The special court shall be notified of the
commencement of that preliminary inves-
tigation.

During the preliminary investigation, the
Attorney General shall have no authority to
plea bargain or grant immunity, but will
possess the authority to convene grand ju-
ries and issue subpoenas.

The Attorney General shall not base a de-
termination to decline the appointment of
an independent counsel upon the state of
mind of the target unless there is a prepon-
derance of evidence that the target lacked
the requisite criminal intent.

At the expiration of the 120 day period, the
Attorney General may apply to the special
court for a single extension of not more than
90 days.

If the Attorney General determines that
there are no substantial grounds to believe
that further investigation is warranted, the
Attorney General shall notify the special
court. Notification shall consist of a sum-
mary of the information received and the re-
sults of the preliminary investigation.

The Attorney General shall apply to the
special court for the appointment of an inde-
pendent counsel if the Attorney General de-
termines there are substantial grounds to be-
lieve that further investigation is warranted
or the 120 day period granted for preliminary
investigation has elapsed without proper no-
tification to the special court.

In making this determination, the Attor-
ney General shall comply with the written
and established policies of the Department of
Justice.

If the Attorney General receives additional
information after notifying the special court
of a decision not to seek an independent
counsel, the Attorney General shall conduct
an additional preliminary investigation for a
period of no more than 120 days.

The Attorney General’s determination on
the appointment of an independent counsel
shall not be reviewable by any court.

Congress may request in writing that the
Attorney General apply for the appointment
of an independent counsel. No later than 30
days after a congressional request, the At-
torney General must report on the status of
the preliminary investigation or the reasons
for not investigating.

If the preliminary investigation is initi-
ated in response to a congressional request,
any communication to the special court
shall be supplied to the persons requesting
the investigation. If no application for the
appointment of an independent counsel is
made, the Attorney General shall submit a
report explaining the decision.

§593. Duties of the division of the court

Upon receipt of an application, the special
court shall appoint an appropriate inde-
pendent counsel and define the independent
counsel’s prosecutorial jurisdiction. The ap-
pointment shall be made from the list of can-
didates comprised of five individuals rec-
ommended annually by the chief judge of
each federal circuit.

An independent counsel shall have appro-
priate experience, including prosecutorial
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experience if practical. An independent coun-
sel shall have no actual or apparent conflict
of interest and shall conduct the investiga-
tion on a full-time basis and shall not hold
any office of profit or trust under the United
States.

The independent counsel shall have the au-
thority to fully investigate and prosecute
the subject matter of the appointment and
all matters directly related to the prosecu-
torial jurisdiction and the proper investiga-
tion of the subject matter. ‘“‘Directly re-
lated”” includes federal crimes, other than
certain misdemeanors, that impede the in-
vestigation such as perjury and obstruction
of justice.

The identity and prosecutorial jurisdiction
of the independent counsel shall not be made
public until any indictment is returned or
criminal information is filed unless the At-
torney General requests such public disclo-
sure or the special court determines it is in
the best interest of justice.

The special court shall have no authority
to overrule the determination of the Attor-
ney General not to investigate further.

If a vacancy in office arises, the special
court shall appoint another independent
counsel to complete the work. If the vacancy
arises by reason of removal, the appointment
shall be of a temporary nature until any ju-
dicial review of the removal is completed.

If no indictment is brought against the
subject of the investigation, the special
court may award the subject reasonable at-
torneys’ fees. The independent counsel and
the Attorney General shall determine if the
fees requested are reasonable.

§594. Authority and duties of an independent
counsel

The independent counsel shall have full
power and independent authority to exercise
all investigative and prosecutorial functions
and powers of the Department of Justice ex-
cept that the Attorney General shall exer-
cise control over matters that specifically
require the Attorney General’s personal at-
tention under section 2516 of title 18. These
include the following: Conducting pro-
ceedings before grand juries; engaging in any
litigation considered necessary; appealing
any decision of a court in which the inde-
pendent counsel participates officially; re-
viewing all documentary evidence; deter-
mination of an assertion of testimonial
privilege; receiving necessary national secu-
rity clearances; application for a grant of
immunity to witnesses, or for warrants, sub-
poenas or other court orders; exercising the
authority of the Attorney General for the
purposes of section 6003, 6004 and 6005 of title
18, and section 6103 of the Internal Revenue
Code of 1986; inspecting, obtaining or using
any tax return; initiating and conducting
prosecutions in any court, framing and sign-
ing indictments, filing informations and
handling all aspects of any case in the name
of the United States; and consulting with the
United States Attorney for the appropriate
district.

Travel expenses shall be compensated.
After one year of service, commuting costs
shall not be reimbursed unless the special
court certifies that it is in the public inter-
est. Relevant factors include cost of reim-
bursement, time period of office, burden of
relocation and burden of appointing a dif-
ferent independent counsel.

An independent counsel may request as-
sistance from the Department of Justice,
which shall be provided within reason. The
costs relating to the establishment and oper-
ation of any office of independent counsel
shall be paid through the Department of Jus-
tice and reported to the Congress within 30
days of the end of the fiscal year.

The Attorney General or the special court
may refer “‘directly related”” matters to the
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independent counsel, who can also request
that such matters be referred.

An independent counsel shall comply with
the written and established policies of the
Department of Justice, except when such
policies require the approval of the Depart-
ment of Justice. The independent counsel
shall comply with all guidelines dealing with
classified material.

A person who is a target, witness or de-
fendant or otherwise directly affected by the
investigation, who has reason to believe that
the independent counsel is violating a writ-
ten Department of Justice policy that is ma-
terial to the investigation, may ask the At-
torney General to investigate whether there
has been a violation. The Attorney General
shall respond in writing within 30 days. If the
Attorney General determines that there has
been a violation of written policy material
to the investigation, the Attorney General
may ask the special court to order appro-
priate relief.

The independent counsel may dismiss mat-
ters within his or her prosecutorial jurisdic-
tion if it is consistent with Department of
Justice policy.

The independent counsel shall report to
the special court every 6 months and before
termination of the office. The 6-month pe-
riod report shall include explanations of ex-
penses, and estimates of future expenses. The
termination report shall include summaries
of expenses and disposition of legal actions
taken.

The special court may release appropriate
sections of the reports if it is appropriate to
protect the rights of any individual named in
the report. At the request of an independent
counsel, past reports may be printed and
made available to the public.

The independent counsel may have no
other paid employment and any person with
an associated firm may not represent anyone
under investigation by the independent
counsel. Appointees may not represent any-
one under investigation. The independent
counsel and appointees may not represent a
subject of the investigation for three years.
Those parties and an associated law firm are
banned for one year from representing any
person in any matter involving this chapter.

The independent counsel shall conduct all
activities with due regard for expenses and
authorize only reasonable and lawful expend-
itures. An appointee making an invalid cer-
tification will be held liable. An independent
counsel shall comply with the established ex-
penditure policies of the Department of Jus-
tice.

The independent counsel shall within 90
days of appointment submit a budget for the
first year, and thereafter on an annual basis.
This budget shall be submitted to the Attor-
ney General and the General Accounting Of-
fice (““GAQO”’). The GAO shall review the an-
nual budget and submit a written appraisal
to Congress.

It shall be the duty of the courts of the
United States to expedite matters relating
to an investigation and prosecution by an
independent counsel.

§595. Congressional oversight

The appropriate committees of Congress
shall have oversight jurisdiction. The inde-
pendent counsel shall submit annually a re-
port on the activities of the independent
counsel omitting confidential matters, but
sufficient to justify the expenditures.

Within 15 days of a request from an appro-
priate congressional committee, the Attor-
ney General shall provide the following:
when the information regarding the case was
received, the starting date of the prelimi-
nary investigation, and whether an applica-
tion for an independent counsel or notifica-
tion of no further investigation has been
filed.
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§596. Removal of an independent counsel;
termination of office

An independent counsel may only be re-
moved from office by the Attorney General
for ‘“‘good cause,” physical or mental dis-
ability, or any other condition that impairs
the performance of the independent counsel’s
duties. Good cause include a knowing and
material failure to comply with the written
policies of the Department of Justice, or an
actual conflict of interest

Upon removal of an independent counsel,
the Attorney General shall submit a report
to the special court and the appropriate con-
gressional committees specifying the facts
found and the ultimate grounds for the re-
moval. This report shall be made public with
necessary protections for the rights of any
named individual.

The independent counsel may request judi-
cial review of his or her removal. Remedies
may include reinstatement or other appro-
priate relief.

The independent counsel shall notify the
Attorney General when the matters within
the prosecutorial jurisdiction have been
completed, or completed to the point that it
would be appropriate for the Department of
Justice to complete those investigations.
The independent counsel shall file the final
report. The special court may terminate an
office of the independent counsel on the
same grounds within two years of appoint-
ment and thereafter on an annual basis.

The term of an independent counsel shall
terminate after two years except for good
cause or dilatory tactics. The special court
shall review all requests for extensions and
may grant an extension for additional one
year periods.

By June 30th and December 31st of each
year, the independent counsel shall prepare a
statement of expenditures covering the pre-
vious 6 months. The Comptroller General
shall conduct a financial review of the state-
ments and submit the results to the appro-
priate congressional committees.

§597. Relationship with the Department of

Justice

Whenever a matter is within the prosecu-
torial jurisdiction of the independent coun-
sel, the Department of Justice shall suspend
all investigation, except if the independent
counsel agrees in writing that the matter
may be continued by the Department of Jus-
tice.

Nothing in this chapter shall prevent ei-
ther the Attorney General or the Solicitor
General from presenting an amicus curiae
brief on matters involving the jurisdiction of
the independent counsel.

§598. Severability

If any provision of this chapter is held in-
valid, the remainder of this chapter not simi-
larly situated shall not be affected by that
invalidation.

§599. Termination of effect of chapter

This chapter shall sunset five years after
the date of enactment.
Sec. 3: Assignment of Judges to Division to Appoint
Independent Counsels
Section 49 of title 28, United States Code,
is amended to read as follows:

§49. Assignment of judges to division to ap-
point independent counsel

Three judges shall be assigned for a period
of three years to a division of the United
States Court of Appeals for the District of
Columbia to be the special court for the pur-
pose of appointing independent counsels.
This shall not be a bar to other judicial as-
signments. Assignment shall be by lottery.
Vacancies shall be filled by lottery only for
the remainder of the assignment. These
judges shall not be eligible to participate in
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any judicial proceeding concerning a matter
that involves the independent counsel while
the independent counsel is in office, or a
matter involving the exercise of the inde-
pendent counsel’s official duties.

Mr. SPECTER. Mr. President, | ask
unanimous consent for 2 additional
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, | have
sought recognition for 2 additional
minutes to comment about an amend-
ment which 1 will seek to add when
this statute is considered. It is one
where | am proceeding by myself. That
is a provision to have a mandamus ac-
tion to compel the Attorney General to
appoint an independent counsel where
there is an abuse of discretion. It is my
view that independent counsel should
have been appointed on campaign fi-
nance reform, as recommended by FBI
Director Louis Freeh and special coun-
sel Charles LaBella.

I will ask consent that at the conclu-
sion of the remarks which I am now
making, there be included a draft com-
plaint which | had prepared to compel
the appointment of independent coun-
sel.

This draft complaint was never filed
because at each stage where it ap-
peared warranted to pursue mandamus,
the Attorney General would take some
action on extension of investigation,
and then it became interwoven with
the impeachment proceedings so the
time was never quite right. There was
a complex issue on standing, although
at one time we almost had an agree-
ment by the chairman of the House Ju-
diciary Committee and the chairman of
the Senate Judiciary Committee to
have their sponsorship, perhaps if not
all of the Republicans in each com-
mittee, a majority of the Republicans,
which would have provided standing for
a report and, by analogy, perhaps,
standing for such a lawsuit.

I do believe that when independent
counsel is again considered and this
statute sponsored by the four of us will
be ready, willing, and able to proceed,
the issue of a mandamus action ought
to be considered.

I ask unanimous consent that the
text of this draft complaint be printed
in the RECORD to preserve the factual
allegations for later reference on the
general principle of the need for a man-
damus provision.

There being no objection, the com-
plaint was ordered to be printed in the
RECORD, as follows:

[United States District Court for the District
of Columbia, Civil Action No. ]
PLAINTIFFS vs. THE HONORABLE JANET RENO,

ATTORNEY GENERAL, DEPARTMENT OF JUS-

TICE, DEFENDANT.

COMPLAINT

Plaintiffs, by counsel, complain as follows:

COME NOW Plaintiffs, and for cause of ac-
tion against Defendant, allege as follows:

JURISDICTION

1. This court has jurisdiction by reason of
(1) 28 U.S.C. section 1361, which confers juris-
diction over any action in the nature of man-
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damus to compel an officer or employee of
the United States, or any agency thereof, to
perform a duty owed to the plaintiff; (2) 5
U.S.C. section 702, which confers jurisdiction
over any action to compel an agency of the
United States to perform a duty which has
been unreasonably withheld; and (3) by rea-
son of its general Federal Question jurisdic-
tion under 28 U.S.C. section 1331.

THE PARTIES AND STATUTORY BACKGROUND

2. This is an action to compel the Attorney
General of the United States of America to
comply with statutory provisions set forth
in the Independent Counsel Statute, 28
U.S.C. sections 591-599 (hereinafter ““The
Act”).

3. [Plaintiffs comprise a majority of the
Republican members of the House and Sen-
ate Judiciary Committees.] Section 592(g) of
the Act provides that a majority of the ma-
jority party members of the House or Senate
Judiciary Committee shall have the author-
ity to request that the Attorney General
apply for appointment of an independent
counsel.

4. Defendant is the Attorney General of the
United States and is charged with the duty
of carrying out the provisions of the Act by
reason of the requirements set forth in 28
U.S.C. sections 591-595.

5. Section 591 of the Act provides that the
Attorney General ‘“‘shall’’ conduct a prelimi-
nary investigation whenever the Attorney
General receives specific and credible infor-
mation which is *“‘sufficient to constitute
grounds to investigate’”” whether a covered
person under the Act ‘“may have violated”
any Federal criminal law. Such covered per-
sons include the President and the Vice
President.

6. Section 592(c) of the Act provides that
the Attorney General ‘“‘shall”” apply to the
special division of the circuit court for ap-
pointment of an independent counsel if the
Attorney General determines, after review-
ing specific and credible evidence, that there
are ‘‘reasonable grounds to believe that fur-
ther investigation is warranted.”

FACTUAL BACKGROUND

7. The following factual background sets
forth specific and credible information suffi-
cient to require the Attorney General to
apply for appointment of an independent
counsel under the provisions of the Act cited
above. This information has been organized
as follows:

I. National Security Information Withheld
from the President. The Attorney General
found that there was sufficient evidence of
illegal activity by the President to justify
withholding certain national security infor-
mation from him. Since the evidence was
sufficiently compelling to justify such an ex-
treme denial of presidential prerogative, the
same evidence is sufficiently specific and
credible so as to warrant appointment of
independent counsel.

Il. Criminal Violations. The Attorney Gen-
eral has ignored specific and credible evi-
dence of at least two violations that warrant
appointment of an independent counsel to in-
vestigate the President and/or the Vice
President:

A. Coordination between the President and
the DNC. There is specific and credible evi-
dence that President Clinton engaged in ille-
gal coordination of expenditures by the DNC
on its television advertising campaign.

B. Conspiracy to Violate and Evade the Cam-
paign Finance Laws. There is specific and
credible evidence that the President, Vice
President, and other high-ranking officials
acted in concert to violate the Federal Elec-
tion Campaign Act.

I11. The Failure of the Department of Justice’s
Investigation and Estoppel of the Attorney Gen-
eral.
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A. Failure of the Department of Justice’s
Campaign Finance Investigation. After over
one year of investigation, the Justice De-
partment’s campaign finance task force has
suffered a series of embarrassments and can
point to little visible achievement. If a cred-
ible investigation is to take place, it must be
done by an independent counsel.

B. Estoppel of the Attorney General. Attor-
ney General Reno has stated before Congress
that there is an inherent conflict whenever
senior Executive Branch officials are to be
investigated by the Justice Department and
its appointed head, the Attorney General.
Furthermore, Attorney General Reno has,
until the present, complied with the view she
expressed before Congress by appointing
independent counsels to investigate Execu-
tive Branch officials on four separate occa-
sions. Given the Attorney General’s state-
ments and pattern of behavior, and Congress’
detrimental reliance thereon, Attorney Gen-
eral Reno is estopped from refusing to ap-
point an independent counsel in the instant
case.

I. NATIONAL SECURITY INFORMATION WITHHELD

FROM THE PRESIDENT AND SECRETARY OF

STATE

8. The Federal Election Campaign Act pro-
vides that ‘“‘it shall be unlawful for a foreign
national directly or through any other per-
son to make any contribution of money or
other thing of value . . . in connection with
an election to any political office. . . .” 2
U.S.C. 44le(a). A ‘“foreign national” is de-
fined as someone who is not a citizen of the
United States and who is not lawfully admit-
ted for permanent residence in the United
States. 2 U.S.C. 441e(b).

9. National Security Information Withheld
from the President. On June 3, 1996, the F.B.I.
briefed two members of the White House Na-
tional Security Council (the ‘**“N.S.C.”") on in-
telligence of Chinese Government efforts to
buy influence in the United States govern-
ment through political contributions. Also
in June, the F.B.l. provided individual, clas-
sified briefings to 6 members of Congress,
warning them that they may have been tar-
geted by the Chinese Government to be the
recipients of illegal campaign contributions.

10. President Clinton was not informed of
the F.B.I. briefing to the N.S.C. and became
aware of it only after reading a February,
1997 report in the Washington Post. After
learning about the June briefing, President
Clinton explained on March 10, 1997, that the
two N.S.C. officials had not reported the
F.B.l. briefing to their superiors because the
F.B.l. agents involved, “‘asked that they [the
N.S.C. officials] not share the briefing, and
they honored the request.”” Also on March 10,
White House Press Secretary Michael
McCurry stated that the two N.S.C. officials
who received the briefing were ‘‘adamant in
recalling specifically that they were urged
by [by the FBI] not to disseminate the infor-
mation outside the briefing room.”

11. President Clinton further stated on
March 10 that such national security infor-
mation should not have been withheld from
him. The President stated, ‘I should have
known. No, I did not know. If I had known,
I would have asked the N.S.C. and the chief
of staff to look at the evidence and make
whatever recommendations were appro-
priate.”

12. National Security Information Withheld
from the Secretary of State. On February 18,
1997 White House Counsel Charles Ruff wrote
to Deputy Attorney General Jamie Gorelick
asking for information about the possible in-
volvement of Chinese officials and citizens in
a purported plan to make illegal contribu-
tions to American political campaigns. He
sought this information in order to brief Sec-
retary of State Madeline Albright, who was
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preparing to make an official visit to China
in late February. Mr. Ruff’s letter stressed
that he did not want information that might
interfere with ‘“‘any criminal investigation.”

13. The New York Times reported (March
25, 1997) that F.B.l. and Justice Department
officials prepared a thorough response to Mr.
Ruff’s letter but, at the request of F.B.l. Di-
rector Freeh, this response was never sent.
As a result, Secretary of State Albright was
denied critical information at a time when
she was embarking upon a diplomatic mis-
sion to Beijing.

14. In response to this decision to withhold
this information from the Secretary of
State, President Clinton stated on March 26,
1997 that, ““I think everyone understands
that there are significant national security
issues at stake here and that the White
House, the National Security Council, and
the Secretary of State, as well as the Presi-
dent, need to know when the national secu-
rity issues are brought into play.”

15. On April 30, 1997, Attorney General
Janet Reno appeared before the Senate Judi-
ciary Committee for an oversight hearing.
At this hearing, Senator Arlen Specter ques-
tioned the Attorney General about these re-
ports that the FBI and the Justice Depart-
ment had withheld national security infor-
mation from President Clinton and the Sec-
retary of State because the President is a
subject in a criminal investigation. In re-
sponse, Attorney General Reno acknowl-
edged that Director Freeh had told National
Security Advisor Sandy Berger that ‘“he
[Freeh] would not go into certain matters
because of the ongoing criminal investiga-
tion.”

16. In an op-ed piece published in the Wash-
ington Post on May 22, 1997, Senator Arlen
Specter noted the inconsistency in Attorney
General Reno’s position: ““‘Since the facts of
the underlying investigation are sufficiently
serious in the judgement of the Attorney
General to deny the president ‘significant
national security’ data, how can they pos-
sibly be insufficiently ‘credible’ and ‘specific’
to justify not appointing independent coun-
sel?”

1. CRIMINAL VIOLATIONS

17. There is specific and credible evidence
that the President and Vice President have
committed criminal violations of the Fed-
eral Election Campaign Act (“FECA’). The
Attorney General has therefore violated the
letter and the spirit of the Independent
Counsel Statute by failing to appoint an
independent counsel to investigate these al-
legations.

A. lllegal Coordination of Expenditures of DNC
Money by President Clinton

18. There is specific and credible evidence
that President Clinton committed a criminal
violation of FECA by personally drafting, ed-
iting, and planning a series of television ad-
vertisements paid for by Democratic Na-
tional Committee soft money.

19. ““Hard money”’ is money which is raised
pursuant to the caps, restrictions, and re-
porting requirements of FECA. Hard money
can be spent in connection with a specific
campaign for Federal office. *“Soft money”’ is
money that is not governed by the restric-
tion of FECA and can therefore be raised in
unlimited amounts. Soft money cannot be
spent in connection with specific campaigns
for Federal office and must be used for gen-
eral party building activities.

20. As one of the conditions for receiving
$61.8 million in Federal funding for their 1996
general election campaign, President Clinton
and Vice President Gore signed a letter to
the Federal Election Commission in which
they pledged that in exchange for the Fed-
eral funding they would not spend any addi-
tional money on their campaign.

S7783

21. After signing the pledge, President
Clinton actively participated in raising
funds for the DNC beyond these limits. Ac-
cording to Federal Election Commission
records, the President helped raise $27 mil-
lion in hard and soft money for the DNC
through the White House coffees, and an ad-
ditional $6 million in hard and soft money
for the DNC from overnight guests in the
Lincoln Bedroom.

22. President Clinton also actively partici-
pated in spending DNC money through close
coordination with the DNC of the expendi-
tures made on a major television advertising
campaign.

23. Former White House Chief of Staff Leon
Panetta, appearing on the March 9, 1997 edi-
tion of NBC’s ‘““Meet the Press,”” acknowl-
edged that President Clinton helped direct
the expenditure of approximately $35 million
in DNC soft money on television campaign
commercials.

24. Former Presidential advisor Richard
Morris, in his book Behind the Oval Office (p.
144), describes his first-hand knowledge of
the coordination which took place between
President Clinton and the DNC: ““[T]he Presi-
dent became the day-to-day operational di-
rector of our TV-ad campaign. He worked
over every script, watched each ad, ordered
changes in every visual presentation, and de-
cided which ads would run when and where.
He was as involved as any of his media con-
sultants were. The ads became not the slick
creations of admen but the work of the presi-
dent himself. Every line of every ad
came under his informed, critical, and often
meddlesome gaze. Every ad was his ad.”

25. Section 44l1a(a)(7)(B)(1) of FECA states
that: ““Expenditures made by any person in
cooperation, consultation, or concert, with,
or at the request or suggestion of, a can-
didate, his authorized political committees,
or their agents, shall be considered to be a
contribution to such candidate.” By this
standard, all of the money spent by the
Democratic National Committee (‘““DNC’’) on
express advocacy commercials, as defined
under FECA, that were designed, edited and/
or purchased in consultation and co-ordina-
tion with the Clinton campaign and the
President personally were contributions to
the Clinton campaign under FECA. The
President knowingly violated FECA by (1)
coordinating the contributions by the DNC
and (2) accepting and expending contribu-
tions in violation of his commitment to
limit expenditures to the public financing.

26. Violations of FECA are criminal viola-
tions when they are done ‘‘knowingly and
willfully”” and involve contributions or ex-
penditures aggregating $2,000 or more. 2
U.S.C. 437g(d)(1)(A).

27. The Federal Election Commission has
defined express advocacy ads as: ‘‘Commu-
nications using phrases such as ‘vote for
President,” ‘reelect your Congressman,’
‘Smith for Congress,” or language which,
when taken as a whole and with limited ref-
erence to external events, can have no other
reasonable meaning that to urge the election
or defeat of a clearly identified federal can-
didate.”” 11 CFR 100.22.

28. On April 30, 1997, Attorney General
Janet Reno appeared before the Senate Judi-
ciary Committee for an oversight hearing.
At this hearing, Senators Arlen Specter and
Fred Thompson questioned the Attorney
General about the coordination between the
DNC and the President. The Attorney Gen-
eral acknowledged that coordination be-
tween President Clinton and the DNC ‘‘was
presumed at the time by the FEC.” The At-
torney General further stated that “‘it would
be the content” which controlled whether or
not the law was violated, thereby acknowl-
edging that such coordination would be ille-
gal if the advertisements so produced were
advocacy ads.
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29. Senator Specter then asked Attorney
General Reno the following question:

Attorney General Reno . .. | ask you if
this advertisement can be anything
other than express advocacy. . . . It reads as

follows:

‘Head Start, student loans, toxic cleanup,
extra police, anti-drug programs—Dole-Ging-
rich wanted them cut. Now, they’re safe, pro-
tected in the 1996 budget because the presi-
dent stood firm. Dole-Gingrich—deadlock,
gridlock, shutdowns. The president’s plan—
finish the job, balance the budget, reform
welfare, cut taxes, protect Medicare. Presi-
dent Clinton gets it done. Meet our chal-
lenge, protect our values.’

Can that possibly be language taken as a
whole which does anything other than urge
the election expressly of President Clinton?

30. In response to this question, the fol-
lowing exchange took place between Attor-
ney General Reno and Senator Specter:

RENO: Based on the processes that have
been established by the Department of Jus-
tice, the MOU with the elections commis-
sion, this is a situation in which we would
not find specific and credible evidence that a
crime had been committed that would justify
triggering the statute.

SPECTER: Well, Attorney General Reno,
that is conclusory. A critical step along the
way is your legal judgment as to whether
that is express advocacy.

RENO: At this point, the career lawyers
who have worked on this issue, who are fa-
miliar with the election law, | have met with
them. We have discussed it, and they do not
believe that it could support a prosecution.

SPECTER: Are you familiar with these
ads, Attorney General Reno?

RENO: I have not seen the ads. | have read
what could be called the transcripts of the
ads.

SPECTER: Well, can you say—listen, |
don’t have to make a point that you’re the
attorney general. You have career lawyers.
Have you gone over these ads with them spe-
cifically to ask them?

RENO: | have specifically gone over the
ads. | have read the ads and have discussed
the ads and discussed what is involved.

SPECTER: And have your career lawyers
told you that the ad | just read to you is not
express advocacy?

RENO: What they have told me is that
based on their understanding of the law,
their structure of the election law, that we
could not sustain a prosecution.

SPECTER: Well, | understand your conclu-
sion. But my question to you is a lot more
specific than that: Have you gone over that
ad with your career prosecutors, and they
told you that was issue advocacy . . .

RENO: No, | have not.

SPECTER: Well, Attorney General Reno, I
would like to submit these to you, and I
would like you to give us your judgment as
to whether they are express advocacy or
not—your judgment on them. . . . And this is
not a judgment for the Federal Election
Commission alone. This is jurisdiction for
the attorney general of the Department of
Justice, because the Federal Election Com-
mission statute has criminal penalties.

31. Senator Arlen Specter wrote to Attor-
ney General Reno on May 1, 1997 requesting
a legal judgment as to whether the ads in
question constitute express advocacy. A true
and correct copy of the May 1, 1997 letter is
attached as Exhibit . All of the contents of
the attached letter are hereby incorporated
by reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint. Senator Specter included in his
letter the following texts of the DNC adver-
tisements:

‘American values. Do our duty to our par-
ents. President Clinton protects Medicare.
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The Dole/Gingrich budget tried to cut Medi-
care $270 billion. Protect families. President
Clinton cut taxes for millions of working
families. The Dole/Gingrich budget tried to
raise taxes on eight million of them. Oppor-
tunity. President Clinton proposed tax
breaks for tuition. The Dole/Gingrich budget
tried to slash college scholarships. Only
President Clinton’s plan meets our chal-
lenges, protects our values.

‘60,000 felons and fugitives tried to buy
handguns—but couldn’t—because President
Clinton passed the Brady Bill—five-day
waits, background checks. But Dole and
Gingrich voted no. One hundred thousand
new police—because President Clinton deliv-
ered. Dole and Gingrich? Vote no, want to re-
peal ’em. Strengthen school anti-drug pro-
grams. President Clinton did it. Dole and
Gingrich? No again. Their old ways don’t
work. President Clinton’s plan. The new
way. meeting our challenges, protecting our
values.

‘America’s values. Head Start. Student
loans. Toxic cleanup. Extra police. Protected
the budget agreement; the president stood
firm. Dole, Gingrich’s latest plan includes
tax hikes on working families. Up to 18 mil-
lion children face health care cuts. Medicare
slashed $167 billion. Then Dole resigns, leav-
ing behind gridlock he and Gingrich created.
The president’s plan: Politics must wait.
Balance the budget, reform welfare, protect
our values.

‘Head Start. Student Loans. Toxic Clean-
up. Extra police. Anti-drug programs. Dole,
Gingrich wanted them cut. Now they’re safe.
Protected in the '96 budget—because the
president stood firm. Dole, Gingrich? Dead-
lock. Gridlock. Shutdowns. The president’s
plan? Finish the job, balance the budget. Re-
form welfare. Cut taxes. Protect Medicare.
President Clinton says get it done. Meet our
challenges. Protect our values.

‘The President says give every kid a
chance for college with a tax cut that gives
$1,500 a year for two years, making most
community colleges free, all colleges more
affordable . . . And for adults, a chance to
learn, find a better job. The president’s tui-
tion tax cut plan.

‘Protecting families. For million of work-
ing families, President Clinton cut taxes.
The Dole-Gingrich budget tried to raise
taxes on eight million. The Dole-Gingrich
budget would have slashed Medicare $270 bil-
lion. Cut college scholarships. The president
defended our values. Protect Medicare. And
now, a tax cut of $1,500 a year for the first
two years of college. Most community col-
leges free. Help adults go back to school. The
president’s plan protects our values.’

32. By letter dated June 19, 1997, Attorney
General Reno refused to respond to Senator
Specter’s request and instead referred the re-
quest to the Federal Election Commission
(““FEC”’). A true and correct copy of the June
19, 1997 letter is attached as Exhibit . All of
the contents of the attached letter are here-
by incorporated by reference as part of the
factual and evidentiary basis for the relief
sought in this complaint. By letter dated
June 26, 1997, the FEC responded that it
would not respond to Senator Specter’s in-
quiry because the letter was not in the form
of a formal complaint to the Commission. A
true and correct copy of the June 26, 1997 let-
ter is attached as Exhibit . All of the con-
tents of the attached letter are hereby incor-
porated by reference as part of the factual
and evidentiary basis for the relief sought in
this complaint.

33. The President conceded that these DNC
ads were advocacy advertisements intended
to further his candidacy in remarks he made
at a December 7, 1995 DNC luncheon at the
Hay Adams Hotel in Washington. The Presi-
dent said the following in remarks which
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were captured on videotape: ‘“Now we have
come way back. . . . But one of the reasons
has been . . . we have been running these
ads, about a million dollars a week. . . . So
I cannot overstate to you the impact that
these paid ads have had in the areas where
they’ve run. Now we’re doing better in the
whole country. . . . [I]n areas where we’ve
shown these ads we are basically doing ten
to fifteen points better than in areas where
we are not showing them. . . . And then we
realized that we could run these ads through
the Democratic Party which meant that we
could raise money in twenty and fifty and
hundred thousand dollar lots, and we didn’t
have to do it all in thousand dollars and run
down—you know—what | can spend which is
limited by law.

34. The facts outlined above constitute suf-
ficient specific and credible evidence to
make a prima facie case that the President
committed criminal violations of FECA
through the knowing and wilful coordination
of the expenditure of DNC soft money. The
Attorney General has therefore violated the
letter and the spirit of the Indpendent Coun-
sel statute by failing to appoint an inde-
pendent counsel to investigate these allega-
tions.

B. Conspiracy to Violate and Evade the
Campaign Finance Laws.

35. 18 U.S.C. 371 provides that a conspiracy
to commit an offense against the United
States is a criminal offense punishable by up
to 5 years in prison. Participation in a con-
spiracy to violate the Federal campaign fi-
nance laws is therefore a criminal violation.

36. After the Democrats lost control of
both houses of Congress in the 1994 elections,
President Clinton and his associates realized
that in order to win reelection in 1996, the
Clinton campaign would need to raise large
sums of money. President Clinton’s former
senior advisor, George Stephanopoulos,
wrote in Newsweek (March 10, 1997) that
President Clinton’s reelection would ‘‘take
cash, tons of it, and everybody from the
President on down knew it. So money be-
came a near obsession at the highest levels.
We pulled out all the stops: overnights at the
White House, coffees, intimate dinners at
Washington hotels, you name it.”’

37. As the events detailed below reveal,
“pulling out all of the stops’ included ignor-
ing the Federal election law. Accordingly,
the White House plan to aggressively pursue
campaign contributions was, in practice, a
conspiracy to evade and violate the Federal
election laws.

38. The acts detailed below were all acts in
furtherance of this conspiracy. There is spe-
cific and credible evidence that President
and Vice President participated in this con-
spiracy by trading access to the President,
Vice President and other Executive Branch
officials for political contributions, trading
access to the White House for political con-
tributions, engaging in fundraising activities
from Federal property, granting public office
for political contributions, and soliciting
campaign contributions from illegal sources.
Use of the White House for Fundraising—The

May 1 Coffee

39. President Clinton personally engaged in
fundraising activities from the executive of-
fices of the White House. On April 29, 1997,
the Democratic National Committee
(“‘DNC”) sent a memorandum to President
Clinton which identified five individuals in-
vited to attend a May 1 coffee at the White
House. The following personal note is typed
at the top of the memo, “Mr. Presi-
dent. . . the five attendees of this coffee are
$100,000 contributors to the DNC.” In addi-
tion, there is a notation on the first page of
the memo which reads, ‘‘President has seen,
5/1/96.”” A true and correct copy of the April
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29, 1997 memorandum is attached hereto as
Exhibit . All of the contents of the attached
memorandum are hereby incorporated by
reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint.

40. On May 1, 1996, President Clinton held a
coffee in the Oval Office which was attended
by the five individuals listed in the DNC
memo. Federal Election Commission
(““FEC”) filings show that within one week of
the coffee, four of the five attendees (Peter
Mathias, Samuel Rothberg, Barrie Wigmore,
and Robert Menschel) had contributed
$100,000 each to the DNC. A true and correct
copy of a printout from the FEC database of
contributors is attached hereto as Exhibit
All of the contents of the attached printout
are hereby incorporated by reference as part
of the factual and evidentiary basis for the
relief sought in this complaint.

Use of the White House for Fundraising—

Overnights in the Lincoln Bedroom

41. President Clinton used the opportunity
to spend the night at the White House as a
tool to raise funds from large contributors.
The overnights in question were arranged by
the Democratic National Committee, not the
President, and thus do not fall into the cat-
egory of the President using his residence to
entertain friends.

42. White House records indicate that be-
tween 1993 and 1996, 178 individuals who were
not personal friends of the President or First
Family spent the night at the White House.
These 178 individuals contributed a total of
over $5 million to the DNC during the ’96
election cycle. A true and correct copy of the
list of 178 overnight guests provided by the
White House to the Senate Governmental Af-
fairs Committee is attached hereto as Ex-
hibit . All of the contents of the attached
list are hereby incorporated by reference as
part of the factual and evidentiary basis for
the relief sought in this complaint

43. The Senate Governmental Affairs Com-
mittee obtained a list of the dates on which
51 of these 178 individuals spent the night in
the White House. Of these 51 individuals, 49
contributed a total of over $4 million to the
DNC during the 1996 election cycle. Further-
more, of these 38 families represented by
these 51 individuals, 37 families, or 98%, con-
tributed to the DNC during the 1996 election
cycle. 21 of the 38 families, or over 50% per-
cent, contributed a total of $900,000 to the
DNC within one month of their stay at the
White House. A true and correct copy of this
list of 51 overnight guests is attached hereto
as Exhibit . All of the contents of the at-
tached list are hereby incorporated by ref-
erence as part of the factual and evidentiary
basis for the relief sought in this complaint.

The Solicitation of R. Warren Meddoff

44. Appearing before the Senate Govern-
mental Affairs Committee on September 19,
1997, Mr. Warren Meddoff testified to the
facts set forth in paragraphs 35, 36 and 37
below.

45. At a fund-raising dinner on October 22,
1996 at the Biltmore Hotel in Coral Gables,
Florida, Mr. Meddoff handed one of his busi-
ness cards to President Clinton with the fol-
lowing message written on the back of the
card, ‘I have an associate that it interested
in donating $5 million to your campaign.”

46. After reading this message, the Presi-
dent stopped to speak with Mr. Meddoff and
stated that someone from his staff would
contact him. Two days later, on October 24,
the President’s Deputy Chief of Staff, Mr.
Harold Ickes, called Mr. Meddoff and left a
message on his answering machine. On Octo-
ber 26, Mr. Ickes called Mr. Meddoff again,
this time from Air Force One, and discussed
the possibility that an associate of Mr.
Meddoff would contribute as much as $55
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million to the DNC over the course of the
year.

47. On October 29 or 30, Mr. Ickes called Mr.
Meddoff again and asked for an immediate
contribution of $1.5 million within 24 hours.
On the next morning, Mr. Ickes sent Mr.
Meddoff a fax with detailed instructions on
where to send the money. Mr. Ickes later
called Mr. Meddoff and requested that he
shred the fax.

Mr. Roger Tamraz’s Contributions

48. Appearing before the Senate Govern-
mental Affairs Committee on September 18,
1997, Mr. Roger Tamraz testified that he gave
a total of $300,000 in contributions to the
DNC and state Democratic parties during the
1996 campaign. On March 28, 1996, at Mr.
Tamraz’s request, the DNC’s Richard Sul-
livan drafted a memorandum to Mr. Tamraz
listing the Democratic entities to which Mr.
Tamraz had contributed and the amounts he
had contributed to each entity as of that
date. A true and correct copy of the March
28, 1996 memorandum is attached hereto as
Exhibit . All of the contents of the attached
memorandum are hereby incorporated by
reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint

49. In his September 18 testimony, Mr.
Tamraz stated that ‘“‘the only reason” he
contributed this money was to gain access to
the President and senior government offi-
cials. Mr. Tamraz was promoting a plan to
build an oil pipeline from the Caspian Sea re-
gion of Central Asia to the Mediterranean
and was hoping to receive assistance from
the Federal government.

50. Mr. Tamraz further testified that, fol-
lowing this donation, Mr. Tamraz was in-
vited to six social functions at the White
House. At one of these events, he spoke to
President Clinton briefly about the proposed
pipeline. Asked whether or not he got his
““money’s worth’’ for the $300,000 he gave, Mr.
Tamraz replied, ““I think next time I’'ll give
$600,000.”

51. Appearing before the Senate Govern-
mental Affairs Committee on September 17,
1997, Ms. Sheila Heslin, a former official with
President Clinton’s National Security Coun-
cil, testified that she was concerned about
Mr. Tamraz’s ‘‘shady reputation” and ad-
vised the White House not to agree to any
formal policy meetings with him.

52. Ms. Heslin further testified that she re-
ceived calls to pressure her to drop her oppo-
sition to Roger Tamraz from Don Fowler of
the Democratic National Committee, Jack
Carter of the Department of Energy, and a
CIA officer referred to publicly as ““Bob of
the CIA.”” Ms. Heslin testified, for example,
that Jack Carter told her that ‘“he [Mr.
Tamraz] has already given $200,000, and if he
got a meeting with the President, he would
give the DNC another $400,000.”” When Ms.
Heslin persisted in her opposition, Mr. Carter
told her not to be ‘‘such a Girl Scout.”

Mr. John Huang in the Commerce
Department and the DNC

53. On July 18, 1994, John Huang began to
serve as the Deputy Assistant Secretary for
International Trade and Economic Policy at
the U.S. Department of Commerce. Huang’s
supervisor at the Commerce Department,
Commerce Undersecretary Jeffrey Garten,
found Huang ‘“‘totally unqualified”” for his
position and limited his activities to admin-
istrative duties.

54. Prior to working at the Commerce De-
partment, John Huang had been the chief
U.S. representative of the Lippo Group. The
Lippo Group is a multi-billion dollar firm
based in Indonesia with large investments in
the Far East and China. The Lippo Group is
controlled by Mochtar and James T. Riady,
longtime friends and financial backers of
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President Clinton dating back to his days as
governor of Arkansas.

55. The Lippo Group has extensive invest-
ments and contacts throughout China and is
currently involved in dozens of large-scale
joint ventures in China, including construc-
tion and development of apartment com-
plexes, office buildings, highways, ports, and
other infrastructure. Appearing before the
Senate Governmental Affairs Committee on
July 15, 1997, Mr. Thomas Hampsen, presi-
dent of a business research and investigation
firm, testified that ‘“‘the record is very clear
that the Lippo Group has shifted its stra-
tegic center from Indonesia to the People’s
Republic of China.”” Mr. Hampsen noted that
Lippo’s principal partner in China is ‘““China
Resources,” a company wholly owned by the
Chinese Government. Mr. Hampsen further
testified that ‘“‘the People’s Republic of
China uses China Resources as an agent of
espionage, economic, military, and polit-
ical.”

56. Documents from the Lippo Group and
its subsidiaries show that, upon leaving the
Lippo Group for a much lower paying job at
the Commerce Department, Huang received
a bonus of over $700,000. A true and correct
copy of the Lippo Group documents detailing
John Huang’s bonus are attached hereto as
Exhibit . All of the contents of the attached
documents are hereby incorporated by ref-
erence as part of the factual and evidentiary
basis for the relief sought in this complaint.

57. Records from the U.S. Secret Service
show that during his tenure at the Com-
merce Department, and despite the fact that
he was a relatively low level functionary
there, Huang made 67 visits to the White
House. A true and correct copy of a list of
the dates on which the visits took place and,
where available, the visitee is attached here-
to as Exhibit . All of the contents of the at-
tached list are hereby incorporated by ref-
erence as part of the factual and evidentiary
basis for the relief sought in this complaint.

58. While he was at the Commerce Depart-
ment, Huang was given top secret security
clearance. Appearing before the Senate Gov-
ernmental Affairs Committee on July 16,
1997, Mr. John H. Dickerson, a CIA agent who
handled issues relating to the Commerce De-
partment, testified that he gave John Huang
37 confidential intelligence briefings in
which he showed Huang hundreds of con-
fidential documents. Mr. Dickerson further
testified that he gave Mr. Huang 12 finished
intelligence reports—10 classified ‘‘secret”
and 2 classified ‘‘confidential”’—which Mr.
Huang kept in his possession until the end of
his tenure at the Commerce Department. Mr.
Dickerson further stated that Huang had a
particular interest in China and Taiwan.

59. Appearing before the Senate Govern-
mental Affairs Committee on July 17, 1997,
Mr. John H. Cobb, an attorney with the staff
of the Governmental Affairs Committee, tes-
tified that Mr. Huang had over 300 contacts
(phone conversations, faxes and meetings)
with the Lippo Group and Lippo-related indi-
viduals during his tenure at the Commerce
Department. Many of these calls were made
from his Commerce Department office. In ad-
dition, other calls were made from the of-
fices of Stephen’s, Inc., a Little Rock-based
investment bank with an office across the
street from the Commerce Department,
where Huang regularly went to send and re-
ceive faxes and make phone calls.

60. Shortly after he left the Commerce De-
partment in December, 1995, John Huang was
appointed Finance Vice-Chairman of the
DNC. During his 9 months at the DNC, he
raised $3.4 million, nearly half of which was
returned as illegal, inappropriate or suspect.
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John Huang’s Solicitation of Funds in the
Presence of the President in the White House

61. In his appearance before the Senate
Governmental Affairs Committee on Sep-
tember 16, 1997, Mr. Karl Jackson, a former
Assistant to the Vice President for National
Security Affairs from 1991 to 1993, testified
that Mr. John Huang solicited money in
front of and within hearing distance of the
President in the White House. Mr. Jackson
was present at a coffee held in the Map Room
of the White House on June 18, 1996 at which
the President, John Huang, and eleven oth-
ers were present. Mr. Jackson testified that
after everyone had taken their seats and
were listening to opening comments, Mr.
Huang stood up and said, ‘“‘Elections cost
money, lots and lots of money, and | am sure
that every person in this room will want to
support the re-election of President Clin-
ton.”

62. A photograph taken of all of the
attendees of the June 18 coffee at their seats
demonstrates that Mr. Jackson, who heard
Mr. Huang clearly, sat four seats away from
Mr. Huang. The President was seated next to
Mr. Jackson and only three seats away from
Mr. Huang. The President did not object to
Mr. Huang’s comments or disassociate him-
self from them. A true and correct copy of
the photograph and a legend are attached
hereto as Exhibit . All of the contents of
the attached photograph and legend are
hereby incorporated by reference as part of
the factual and evidentiary basis for the re-
lief sought in this complaint.

Mr. Wang Jun and the Possible Laundering

of Foreign Contributions

63. Mr. Wang Jun is the chairman of the
state-owned China International Trade and
Investment Corp. (““CITIC”), a $21 billion
conglomerate. One of CITIC’s subsidiaries,
Poly Technologies, is one of Beijing’s leading
weapons companies and has been tied to an
attempt to smuggle $4 million worth of AK-
47s into the United States. Wang Jun is the
son of Wang Zing, who was the Vice Presi-
dent of China.

64. In a deposition taken by the Senate
Governmental Affairs Committee on June 18,
1997, Ernest Green, a managing director of
the Washington office of Lehman Brothers
investment bank, stated that he had written
a letter to Wang Jun inviting him to the
United States. At the time, Lehman Broth-
ers was competing for underwriting business
in the vastly expanding Chinese market.

65. On February 5, 1996, a copy of Wang
Jun’s bio was faxed to the DNC from Lehman
Brothers’ offices. A true and correct copy of
the fax of Wang Jun’s bio received by the
DNC is attached hereto as Exhibit . All of
the contents of the attached fax are hereby
incorporated by reference as part of the fac-
tual and evidentiary basis for the relief
sought in this complaint.

66. On February 6, 1996, Wang Jun attended
a coffee with President Clinton at the White
House. On the morning of this coffee, Mr.
Green contributed $50,000 to the DNC. A true
and correct copy of the check signed by Mr.
Green’s wife, Phyllis Clause-Green, is at-
tached hereto as Exhibit . All of the con-
tents of the attached check are hereby incor-
porated by reference as part of the factual
and evidentiary basis for the relief sought in
this complaint.

67. In his June 18, 1996 deposition, Mr.
Green testified that towards the end of Feb-
ruary, he received a bonus of approximately
$50,000 from Lehman Brothers. Mr. Green had
already received a bonus of $114,961 on Feb-
ruary 1, 1996. The grant of a $50,000 bonus so
quickly following Mr. Green’s $50,000 dona-
tion to the D.N.C. gives rise to the inference
that Lehman Brothers, not Mr. Green, was
the true source of the contribution to the
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DNC. Making contributions “‘in the name of
another person’ is prohibited by FECA. 2
U.S.C. 441f.
Vice President Gore and the Hsi Lai
Buddhist Temple Fundraiser

68. Vice President Gore appeared at a fund-
raiser in the Hsi Lai Buddhist Temple in Los
Angeles on April 29, 1996. The fundraiser at
the Temple was illegal since the Temple is a
tax-exempt institution which cannot engage
in political activity. The Vice President has
maintained that he did not know that the
event at the Temple was a fundraiser.

69. There is evidence that Vice President
Gore did know ahead of time that the Hsi
Lai Temple event was a fundraiser. In a dep-
osition taken by the Senate Governmental
Affairs Committee on August 6, 1997, the
Venerable Man-Ho, an administrative assist-
ant at the Hsi Lai Buddhist Temple, stated
that on March 15, 1996, there was a meeting
at the White House between Vice President
Gore, Hsi Lai Temple Venerable Master
Hsing Yun, John Huang, and Maria Hsia. The
Los Angeles Times (9/5/97) has reported that
Gore was invited to visit the Temple during
this meeting. The involvement at the meet-
ing of Huang (a DNC fundraiser) and Hsia (a
long-time Gore fundraiser) should have sug-
gested to Gore that the Temple event was
planned as a fundraiser from the beginning.
The presence of Huang and Hsia at the Tem-
ple when Gore arrived should have further
suggested to Vice President Gore that this
event was a fundraiser.

70. Following the March 15 meeting, Vice
President Gore responded via e-mail to an
aide (Kimberly H. Tilley) who inquired about
whether the Vice President could attend a
New York event the night before the April 29
Los Angeles trip. In his e-mail, Vice Presi-
dent Gore stated ““If we have already booked
the fundraisers, then we have to decline.”
This demonstrates that the Vice President
knew that the Temple event was a fund-
raiser, since he used the plural term “‘fund-
raisers”” and the only acknowledged fund-
raiser he attended on April 29 was a dinner at
a home near San Jose. A true and correct
copy of a print-out of the Vice President’s e-
mail message to Kimberly Tilley is attached
hereto as Exhibit . All of the contents of
the attached print-out are hereby incor-
porated by reference as part of the factual
and evidentiary basis for the relief sought in
this complaint.

71. The facts outlined above constitute suf-
ficient specific and credible evidence to
make a prima facie case that the President,
Vice President, and other high-ranking exec-
utive branch officials conspired to violate
the Federal campaign finance laws in order
to raise large sums of money to spend on the
1996 presidential campaign. The Attorney
General has therefore violated the letter and
the spirit of the Independent Counsel Stat-
ute by failing to appoint an independent
counsel to investigate these allegations.

Johnny Chung, Loral, Inc. and the

Launching of American Satellites by China

72. On March 14, 1996, the White House an-
nounced that President Clinton had decided
to transfer control over export licensing for
communications satellites from the State
Department to the Commerce Department.
This decision makes it much easier for
American companies to get permission to ex-
port their satellites to be launched by Chi-
nese rockets. (The New York Times, 5/17/98).
In February, 1998, the White House gave per-
mission to Loral Space and Communications
Ltd. to launch one of its satellites on a Chi-
nese rocket. (The Washington Post, 5/17/98)

73. One of the parties that benefitted from
the waivers and eased export restrictions is
China Aerospace Corporation, a state-owned
company with interests in satellite tech-
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nology, missile sales and rocket launches.
Contracts to launch American satellites are
crucial to the financial viability of these
ventures. (The New York Times, 5/15/98)

74. Democratic fundraiser Johnny Chung
has told Department of Justice investigators
that an executive from China Aerospace
named Liu Chao-Ying gave him $300,000 to
donate to the Democrats’ 1996 campaign. Ac-
cording to Mr. Chung, Ms. Liu told him that
the money originated with Chinese military
intelligence. Mr. Chung has stated that he
funneled $100,000 of this money into Demo-
cratic party coffers. (The New York Times, 5/
16/98)

75. Liu Chao-Ying is a lieutenant colonel in
China’s People’s Liberation Army and vice-
president of China Aerospace International
Holdings, Ltd., the Hong Kong arm of China
Aerospace Corporation. Ms. Liu’s father,
General Liu, was China’s top military officer
and a member of the Politburo of China’s
Communist party. (The New York Times, 5/
15/98)

76. Johnny Chung brought Ms. Liu to two
fundraisers attended by the President on
July 22, 1996. The first fundraiser was a $1,000
a plate affair at the Beverly Hilton. The sec-
ond fundraiser was a $25,000 per couple din-
ner at the home of a private donor. At the
dinner, Ms. Liu had her picture taken with
President Clinton. (The New York Times, 5/
15/98)

77. Two American companies, Loral Space
and Communications Ltd. and Hughes Elec-
tronic Corp., also benefited from the waivers
and eased export restrictions on commercial
satellites. These companies wanted permis-
sion to launch their satellites on Chinese
rockets to cut costs and shorten the waiting
period prior to launch. These companies re-
peatedly lobbied the White House to allow
them to launch their satellites on Chinese
rockets. (The New York Times, 5/17/98)

78. In 1996, a rocket carrying a $200 million
Loral satellite crashed upon launch from
China. Following this crash, scientists from
Loral and Hughes allegedly advised the Chi-
nese on how to improve their guidance sys-
tems by sharing technology that had not
been cleared for export. (The Washington
Post, 5/17/98) A classified Pentagon report
concluded that the technology transferred to
the Chinese by these companies can be used
to significantly improve the accuracy of Chi-
na’s long-range missiles aimed at the United
States. (The Chicago Tribune, 4/13/98)

79. The Justice Department started a
criminal investigation to determine if Loral
and Hughes had illegally transferred tech-
nology to the Chinese. That investigation
was still underway in February, 1998, when
Hughes and Loral petitioned the White
House for another waiver to launch a sat-
ellite from China. The Justice Department
objected to this waiver, arguing that its abil-
ity to pursue its investigation would be se-
verely hindered if the government allowed
Loral and Hughes to return to China under
the same arrangement they had allegedly
abused two years earlier. The White House
granted the waiver. (The Washington Post, 5/
17/98)

80. According to an official familiar with
this investigation, the White House decision,
“just about killed a major investigation in-
volving a very sensitive national security
issue. On the one hand you have investiga-
tors and prosecutors needing to be taken se-
riously so they can gather information, and
then on the other hand the White House is
saying that suspicions . . . are not serious
enough to keep these companies from going
back and doing it all over again.” (The
Washington Post, 5/17/98)

81. Loral’s Chief Executive Officer, Bernard
L. Schwartz, was the single largest donor to
the Democratic party in 1996. According to
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the Center for Responsive Politics, Mr.
Schwartz gave $632,000 in ‘‘soft money’’ dona-
tions to the DNC in advance of the 1996 elec-
tions. (The Washington Post, 5/17/98). Accord-
ing to the Center for Responsive Politics,
Mr. Schwartz has given an additional $421,000
to Democrats in the current election cycle.
(The Washington Post, 5/6/98)

111. BEHAVIOR OF THE ATTORNEY GENERAL AND

THE DEPARTMENT OF JUSTICE

A. Failure of the Justice Department’s
Campaign Finance Investigation

82. Attorney General Reno has repeatedly
insisted that there is no need to appoint an
independent counsel to investigate the cam-
paign finance activity during the 1996 presi-
dential election because the Department of
Justice’s own Campaign Finance Task Force
was conducting a professional and effective
investigation. Yet in the two years it has
been conducting its investigation, the Task
Force has proved unable to handle this mat-
ter.

83. In March, 1996, it was revealed that Vice
President Gore had solicited campaign con-
tributions from his White House office.

84. For more than five months following
Vice President Gore’s public defense of his
phone calls, Justice Department investiga-
tors did not review Vice President Gore’s as-
sertion that he acted legally in seeking these
contributions from his White House office in
1995-96 and solicited only soft money.

85. On September 3, the Washington Post
reported that more than $120,000 raised by
Vice President Gore through these phone
calls had actually been deposited into legally
restricted ‘‘hard money’” accounts main-
tained by the DNC. This report was based on
White House and DNC records that had been
available to the public. Only after reading
the report, Attorney General Reno ordered a
30-day review of the Vice President’s phone
calls, the first step in the legal procedure
leading to appointment of an independent
counsel.

86. On September 5, the Attorney General
acknowledged that she learned of the depos-
its to hard money accounts from the press:
“The first | heard of it was when | saw the
article in the Washington Post . . . . Itis my
understanding that this is the first time the
public integrity section learned of it, as
well.”

87. On September 20, the Justice Depart-
ment announced that Attorney General Reno
had decided to open a review of President
Clinton’s fund raising calls from the Oval Of-
fice. On September 22, the Washington Post
reported that the records that convinced At-
torney General Reno to open this review had
been turned over to the Justice Department
task force several months prior to the deci-
sion to open the review, but the Task Force
had not examined the documents until that
week. The delay in examination was attrib-
uted to confused document-handling proce-
dures within the campaign finance task
force.

88. On September 11, 1997, Attorney Gen-
eral Reno, FBI Director Freeh and CIA Di-
rector Tenet briefed the Senate Govern-
mental Affairs Committee on some matters
relating to the campaign finance investiga-
tion. At this briefing it was revealed that the
Department of Justice had critical informa-
tion in its files for two years relating to pos-
sible illegal contributions without advising
the Governmental Affairs Committee with-
out knowing it had the information in the
first place.

89. Specifically, CIA Director Tenet ad-
vised the Committee that a particular indi-
vidual (whose identity is confidential) who
had been identified in many news accounts
as a major foreign contributor to political
campaigns and campaign committees, made
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these contributions as part of a plan of the
government of China to buy influence in the
United States government through political
contributions. According to Senator Arlen
Specter, FBI Director Freeh further advised
the Committee that one of the reports upon
which the briefing was based had been in the
FBI's files for over two years, since Sep-
tember/October 1995, and a second report had
been on file since January, 1997.

90. On September 16, 1997, Senator Arlen
Specter made the following comments about
the September 11 briefing from the floor of
the Senate: ““In those briefings, Senators
learned that the Department of Justice had
critical information in its files for a long
time on the issue of possible illegal foreign
contributions without advising the Govern-
mental Affairs Committee and, apparently,
without knowing it had the information or
acting on it. That again shows the necessity
for Independent Counsel to be appointed to
investigate the 1996 Federal campaign ille-
galities and irregularities.”

91. These failures of the Justice Depart-
ment Campaign Finance Task Force have
been attributed in part to a policy, pattern
and practice which prevented the task force
from investigating the President, Vice Presi-
dent and other high level officials covered by
the Independent Counsel Statute (‘‘covered
persons.”)

92. On October 3, 1997, the Washington Post
reported that Justice Department prosecu-
tors determined that the law prohibited
them from looking at the activities of ‘‘cov-
ered persons’” unless presented with ‘‘spe-
cific” and ‘“‘credible’ allegations that such
covered persons had committed a crime. This
approach prevented the Justice Department
prosecutors from focusing on or even inter-
viewing senior administration officials, thus
insuring that covered persons would be
among the last implicated in any possible
misdeeds. According to one Justice Depart-
ment lawyer involved in the investigation,
“You can’t ask someone whether a covered
person committed a crime.” That approach
and mindset demonstrated the DoJ Task
Force could not and did not handle this mat-
ter thus calling for Independent Counsel.

93. The Act does not mandate such a pas-
sive investigatory approach. The Act re-
quires ‘‘specific and credible’” evidence of
wrongdoing by covered persons before the
Attorney General is required to appoint an
independent counsel. Nowhere does the Act
require ‘“‘specific and credible evidence” of
wrongdoing before the Department of Justice
can investigate a covered person on its own.

94. This policy demonstrates that the Jus-
tice Department has simply ignored evidence
of violations by covered persons and, con-
trary to its public pronouncements, has
failed to conduct a competent investigation
of the evidence that has been presented to it.

B. Estoppel of the Attorney General

95. In her May 14, 1993 opening statement
before the Senate Committee on Govern-
mental Affairs on the reauthorization of the
Independent Counsel Statute, Attorney Gen-
eral Reno stated: ‘““The reason that | support
the concept of an independent counsel with
statutory independence is that there is an
inherent conflict whenever senior Executive
Branch officials are to be investigated by the
Department and its appointed head, the At-
torney General. The Attorney General serves
at the pleasure of the President. . . . It is
absolutely essential for the public to have
confidence in the system and you cannot do
that when there is conflict or an appearance
of conflict in the person who is, in effect, the
chief prosecutor. There is an inherent con-
flict here, and | think that is why this Act is
so important.”’

96. Commenting on the Independent Coun-
sel Statute, Attorney General Reno, at the
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same May 14, 1993 reauthorization hearing,
stated: ‘““The Independent Counsel Act was
designed to avoid even the appearance of im-
propriety in the consideration of allegations
of misconduct by high-level Executive
Branch officials and to prevent, as | have
said, the actual or perceived conflicts of in-
terest. The Act thus served as a vehicle to
further the public’s perception of fairness
and thoroughness in such matters, and to
avert even the most subtle influences that
may appear in an investigation of highly-
placed Executive officials.”

97. During most of her tenure in office, At-
torney General Reno has interpreted the Act
in a manner consistent with these state-
ments. On seven previous occasions she
sought appointment of independent counsels
when presented with evidence of possible vio-
lations by covered officials:

A. On May 11, 1998, Attorney General Reno
requested the appointment of an independent
counsel to investigate allegations that Labor
Secretary Alexis Herman accepted payments
in return for directing clients towards a con-
sulting firm operated by her friend and a col-
league.

B. On February 11, 1998, Attorney General
Reno requested the appointment of an inde-
pendent counsel to investigate allegations
that Interior Secretary Bruce Babbitt al-
lowed contributions to the Democratic party
to influence his policy decisions.

C. In November of 1996, Attorney General
Reno requested the appointment of an inde-
pendent counsel to investigate allegations
that Eli Segal, head of the AmeriCorps pro-
gram, raised illegal campaign contributions.

D. In July of 1995, Attorney General Reno
requested the appointment of an independent
counsel to investigate allegations that
former Commerce Secretary Ron Brown im-
properly accepted a $50,000 payment from a
former business partner and then filed inac-
curate financial disclosure statements.

E. In March of 1995, Attorney General Reno
requested the appointment of an independent
counsel to investigate allegations that
former Housing and Urban Development Sec-
retary Henry Cisneros misled the FBI about
payments he made to his former mistress.

F. In September of 1994, Attorney General
Reno requested the appointment of an inde-
pendent counsel to investigate allegations
that former Agriculture Secretary Mike
Espy violated the law by accepting gifts
from companies regulated by his Depart-
ment.

G. In January of 1994, Attorney General
Reno requested the appointment of an inde-
pendent counsel to investigate President
Clinton’s Whitewater real estate venture.

98. Congress relied upon the Attorney Gen-
eral’s statements and record when amending
and then reauthorizing the Independent
Counsel Statute subsequent to the hearing.
Accordingly, no Senator saw a need to
amend the statute to clarify or emphasize
the requirement that independent counsel be
appointed in circumstances such as those re-
flected in the facts recited above.

99. Given the Attorney General’s state-
ments and pattern of behavior, and Congress’
detrimental reliance thereon, Attorney Gen-
eral Reno is estopped from refusing to ap-
point an independent counsel in the instant
case.

C. Conflict of Interest

100. Section 591(c) of the Act provides that
the Attorney General “may’ conduct a pre-
liminary investigation of any person when-
ever the Attorney General (1) receives spe-
cific and credible information which is “‘suf-
ficient to constitute grounds to investigate”
whether such person ‘“may have violated”
any Federal criminal law, and (2) determines
that an investigation or prosecution of such
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person by the Department of Justice ‘‘may
result in a personal, financial, or political
conflict of interest.”

101. The independent Counsel statute pre-
sumes that it would present a conflict of in-
terest for the Attorney General to inves-
tigate the President or Vice President.

102. The Department of Justice campaign
finance task force has indicted five individ-
uals with close ties to the President and/or
Vice President (as detailed below). Accord-
ingly, the investigation of the five individual
currently under indictment will inevitably
involve the Justice Department in inves-
tigating the President and Vice President. In
order to avoid the conflict of interest pre-
sented by such an investigation, the Attor-
ney General should exercise her discretion
under the Act and appoint an independent
counsel.

Howard Glicken

Finance Vice Chairman of the DNC during
the 1996 campaign.

Raised over $2 million for the Democratic
party during the 1996 campaign.

Made over 70 visits to the Clinton White
House.

Served as Vice President Gore’s Florida Fi-
nance Chairman during his 1988 Presidential
bid.

Maria Hsia

Accompanied Vice President Gore on a trip
to Taiwan paid for by a Buddhist organiza-
tion in 1989.

Organized a $250-a-plate Beverly Hills
fund-raiser for Gore’s 1990 Senate re-election
campaign.

Helped organize April 29, 1996 fund-raising
lunch at the Hsi Lai Buddhist Temple at-
tended by Vice President Gore which raised
$140,000 for the DNC.

Yah Lin “Charlie”” Trie

Owned a Chinese Restaurant in Little
Rock, Arkansas, frequented by President
Clinton during his tenure as Governor of Ar-
kansas.

Raised $640,000 for President Clinton’s legal
defense fund in 1995-96.

Raised $645,000 for the Democratic party in
1995-96.

Made at least 23 visits to the Clinton White
House.

Johnny Chung

Contributed $366,000 to the DNC between
August 1994 and August 1996.

Contributed $50,000 to the DNC on March 9,
1995. Handed check to Hillary Clinton’s Chief
of Staff, Maggie Williams, at the White
House.

Two days later, Mr. Chung and a delega-
tion of six Chinese officials were admitted to
watch President Clinton tape his weekly
radio address.

Made at least 49 visits to the Clinton White
House.

Pauline Kanchanalak

Raised $679,000 for the Democratic Party
and candidates.

Visited the Clinton White House 26 times.

Appointed Managing Trustee of the DNC.

Recommended by the White House for a po-
sition on an executive trade policy com-
mittee.

D. Additional Facts relating to the Attorney
General’s Refusal to Appoint Independent
Counsel

Letters to Attorney General Reno from the
Senate and House Judiciary Committees
and Others
103. On March 13, 1997, Senate Judiciary

Committee Chairman Hatch and all Repub-

lican members of the Committee sent a let-

ter to Attorney General Reno setting forth,
in great detail, evidence of involvement by

CONGRESSIONAL RECORD —SENATE

individuals and associations, including for-
eign interests, that point to potential in-
volvement by senior Executive Branch offi-
cials. The letter also notes the ‘“‘inherent
conflict of interest’ in the Attorney General
investigating the Executive Branch, and
calls on the Attorney General to commence
a preliminary investigation. A true and cor-
rect copy of the March 13, 1997 letter is at-
tached as Exhibit ——. All of the contents of
the attached letter are hereby incorporated
by reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint.

104. On April 14, 1997, the Attorney General
responded by letter to Chairman Hatch that
she would not initiate a preliminary inves-
tigation under the Act. A true and correct
copy of the April 14, 1997 letter is attached
hereto as Exhibit —. All of the contents of
the attached letter are hereby incorporated
by reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint.

105. On October 11, 1996 Senator John
McCain wrote to the Attorney General re-
questing that she appoint an independent
counsel. Senator McCain wrote to the Attor-
ney General again on October 29, 1996 in a
joint House-Senate letter. True and correct
copies of the October 11, 1996 and October 29,
1996 letters are attached hereto as Exhibit
—— and ——, respectively. The allegations
contained in Exhibits — and — are incor-
porated herein by reference. All of the con-
tents of the attached letters are hereby in-
corporated by reference as part of the factual
and evidentiary basis for the relief sought in
this complaint.

106. On September 3, 1997, House Judiciary
Committee Chairman Hyde and all of the Re-
publican members of the Committee sent a
letter to Attorney General Reno setting
forth, in great detail, the alleged
wrongdoings of the Clinton Administration
in the 1996 campaign. The letter requests
that the Attorney General apply for the ap-
pointment of an independent counsel to in-
vestigate these matters. A true and correct
copy of the September 3, 1997 letter is at-
tached as Exhibit . All of the contents of
the attached letter are hereby incorporated
by reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint.

107. On November 13, 1997, House Judiciary
Committee Chairman Hyde and a majority of
the Republican members of the Committee
sent a letter to Attorney General Reno set-
ting forth, in great detail, the allegation
that the U.s. Department of the Interior
made policy changes in exchange for cam-
paign contributions. The letter calls on At-
torney General Reno to immediately request
appointment of an independent counsel to in-
vestigate these allegations. A true and cor-
rect copy of the November 13, 1997 letter is
attached as Exhibit . All of the contents of
the attached letter are hereby incorporated
by reference as part of the factual and evi-
dentiary basis for the relief sought in this
complaint.

The Preliminary Investigations and Failure
to Appoint an Independent Counsel

108. On September 3, 1997, Attorney Gen-
eral Reno launched a preliminary investiga-
tion under The Act into allegations that
Vice President Gore may have violated Fed-
eral law by making fund-raising telephone
calls from his office in the White House.

109. On October 14, 1997, Attorney General
Reno launched a preliminary investigation
under The Act into allegations that Presi-
dent Clinton may have violated Federal law
by making fund-raising telephone calls from
the Oval Office.

110. On November 25, 1997, Senator Arlen
Specter wrote to Attorney General Reno set-
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ting forth in great detail the reasons why
her focus on the issue of fund-raising tele-
phone calls in both preliminary investiga-
tions was too limited. Senator Specter noted
that there is ‘‘substantial evidence of wrong-
doing which meets the specific and credible
threshold in the Independent Counsel Stat-
ute” and cited five specific examples of
issues other than the telephone calls which
require appointment of independent counsel.
A true and correct copy of the November 25,
1997 letter is attached as Exhibit . All of the
contents of the attached letter are hereby in-
corporated by reference as part of the factual
and evidentiary basis for the relief sought in
this complaint.

111. On December 2, 1997, Attorney General
Reno announced that she decided not to seek
an independent counsel to investigate these
allegations against the President and Vice
President. On the same day, she formally ad-
vised the special panel of three judges who
oversee the appointment of independent
counsel that ‘‘there are no reasonable
grounds” for further investigation.

112. On August 26, 1998, Attorney General
Reno launched a preliminary investigation
under The Act into allegations that Vice
President Gore lied when he told investiga-
tors that he did not know that a percentage
of the money he raised from the White House
went into hard money accounts. The inves-
tigation was initiated after the Department
of Justice received evidence that the Vice
President had attended a meeting in which
the division of such funds into both hard and
soft money was discussed.

113. On November 24, 1998, Attorney Gen-
eral Reno announced that she decided not to
seek an independent counsel to investigate
the allegations that Vice President Gore lied
to the campaign finance investigators. On
the same day, she formally advised the spe-
cial panel of three judges who oversee the ap-
pointment of independent counsels that
““there are no reasonable grounds’ for fur-
ther investigation of the allegations against
the Vice President.

114. On September 1, 1998, Attorney Gen-
eral Reno launched a preliminary investiga-
tion under The Act into allegations that
former White House deputy chief of staff
Harold Ickes lied to the Senate Govern-
mental Affairs Committee about whether he
made efforts to aid the Teamsters Union in
exchange for campaign contributions.

115. On November 30, 1998, at the end of the
90-day preliminary investigation, Attorney
General Reno decided to delay her decision
whether to appoint an independent counsel
to investigate Harold Ickes. On that date,
Attorney General Reno requested and re-
ceived from the special three judge panel a
60-day extension of the preliminary inves-
tigation into Ickes.

Rejection of Advice from Top Investigators

to Appoint an Independent Counsel

116. In deciding not to appoint an inde-
pendent counsel, Attorney General Reno re-
jected the advice that had been given to her
by two individuals she had placed at the top
of the Justice Department’s campaign fi-
nance investigation: Louis Freeh and Charles
LaBella.

117. On October 15, 1997, Attorney General
Reno testified before the House Judiciary
Committee that she had given FBI Director
Louis Freeh a leading role in the Justice De-
partment’s campaign finance inquiry and
that no avenues of investigation would be
closed without Freeh’s approval.

118. On December 9, 1997, Director Freeh
testified before the House Committee on
Government Reform and Oversight that he
had recommended to Attorney General Reno
that she appoint an independent counsel
with respect to the campaign finance inves-
tigation. It was later disclosed that in a 22—
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page memorandum to the Attorney General
explaining his conclusions, Director Freeh
concluded that, ““It is difficult to imagine a
more compelling situation for appointing an
independent counsel.”

119. In September, 1997, Attorney General
Reno appointed Charles G. LaBella to direct
the Justice Department’s campaign finance
investigation task force.

120. On May 3, 1998, Mr. LaBella issued a
statement confirming that he had rec-
ommended to Attorney General Reno that
she appoint an independent counsel to inves-
tigate whether President Clinton and Vice
President Gore violated the law by making
telephone solicitations from their offices.

121. On July 16 or 17, 1998, Mr. LaBella de-
livered a detailed report to Attorney General
Reno arguing that she had no alternative but
to seek an independent prosecutor to inves-
tigate political fund-raising abuses in Presi-
dent Clinton’s reelection campaign. In par-
ticular, Mr. LaBella concluded that there is
enough specific and credible evidence of
wrongdoing by high-ranking officials to trig-
ger the mandatory provisions of the Inde-
pendent Counsel statute. The report was
based on all of the evidence gathered by the
Department’s task force including confiden-
tial evidence and grand jury testimony not
available to the public.

122. September, 1997, Attorney General
Reno appointed James V. DeSarno Jr. to
serve as special F.B.l. agent in charge of the
campaign finance investigation task force.

123. On August 4, 1998, Mr. DeSarno testi-
fied before the House Committee on Govern-
ment Reform and Oversight that he agreed
with the conclusion in Mr. LaBella’s memo
that Attorney General Reno has no alter-
native but to seek an independent counsel to
investigate campaign finance violations.

Reliance upon Advice from Secondary
Advisors

124. In deciding not to appoint independent
counsel, Attorney General Reno relied pri-
marily upon the advice of two individuals
further removed from the investigation than
Freeh, LaBella and DeSarno: Lee Radek and
Robert Litt.

125. Robert. S. Litt has plated an active
role in the meetings in which Attorney Gen-
eral Reno has concluded not to appoint Inde-
pendent Counsel. Mr. Litt was nominated to
be chief of the Criminal Division of the De-
partment of Justice in 1995, but was never
confirmed for this position. He currently
serves as Principal Associate Deputy Attor-
ney General and is the de facto head of the
criminal division.

126. Prior to moving to the Department of

Justice, Mr. Litt was the law partner of
David Kendall, the President’s private attor-
ney.
127. Lee Radek is a career bureaucrat who
currently serves as chief of the Criminal Di-
vision’s public integrity section. Mr. Radek
and the lawyers working under him have
been among the strongest advocates for
keeping the inquiry inside the Department of
Justice. (New York Times, 12/11/97).

128. Mr. Radek has been openly critical of
the independent counsel statute and has re-
jected the fundamental premise of the law—
that the Department of Justice should not be
in charge of investigating certain high offi-
cials in the executive branch. According to
Mr. Radek, “The independent counsel stat-
ute is an insult. It’s a clear enunciation by
the legislative branch that we cannot be
trusted on certain species of cases.” (New
York Times, 7/6/97) Radek also complained
that the Independent Counsel statute places
his prosecutors in a no-win situation, “If we
do very well in our investigation, we have to
turn the case over to an independent coun-
sel. If we don’t find anything, then we’re
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criticized for not making the case.” (New

York Times, 7/6/97)

Special Standing of the Senate and House
Judiciary Committees to Sue for Enforce-
ment of the Independent Counsel Statute
129. The Act provides that: “The Com-

mittee on the Judiciary of either House of

the Congress, or a majority of majority
party members or a majority of all non-
majority party members of either such com-
mittee may request in writing that the At-
torney General apply for the appointment of

an independent counsel.”” 28 U.S.C. 592(g)(1).
130. The Attorney General must respond in

writing to such request and report to the

Committees whether she has begun or will

begin a preliminary investigation of the

matters with respect to which the request
was made, and the reasons for her decision.

28 U.S.C. 592(9)(2).

131. This specific inclusion of the Judiciary
Committees within the framework of the Act
and the role granted these Committees
thereunder is evidence that Congress in-
tended to create procedural rights—includ-
ing the right to sue for enforcement—in
members of the Judiciary Committees.

132. Both the D.C. Circuit and the Ninth
Circuit have made specific reference to the
fact that members of the Judiciary Commit-
tees have been given a special oversight role
within the scheme of the Act and each court
has stated that this role is evidence that
Congress intended to create broad procedural
rights in the members of these Committees.
See Banzhaf v. Smith, 737 F.2d. 1167 (D.C. Cir.
1984) and Dellums v. Smith, 797 F.2d 817 (9th
Cir. 1986).

FIRST COUNT (FOR A WRIT OF MANDAMUS)

133. Plaintiffs repeat and reallege all of the
foregoing allegations in the Complaint as if
set forth at length herein.

134. Defendant, Attorney General Reno, has
been presented with specific and credible evi-
dence pertaining to possible violations of
criminal law by covered persons which is suf-
ficient to create reasonable grounds to be-
lieve that further investigation is warranted.

135. Given this evidence, Attorney General
Reno is required under the Act to make an
application to the special division of the cir-
cuit court for appointment of an independent
counsel.

136. Notwithstanding the duties imposed on
her under the Act and repeated requests by
Plaintiffs, the Attorney General has refused
to apply to the special division of the circuit
court for appointment of an independent
counsel.

137. The failure of the Attorney General to
apply for appointment of an independent
counsel despite the evidence that has been
presented to her is a violation of her manda-
tory duty to do so under the Act or, in the
alternative, is a gross abuse of her discretion
to do so under the Act.

138. The failure of the Attorney General to
apply for appointment of an independent
counsel injures the plaintiffs, who have re-
quested that she do so in accordance with
their special authority under the Act and
who have supplied her with information suf-
ficient to trigger such an appointment under
the Administrative Procedures Act.

WHEREFORE, the Plaintiffs respectfully
pray that the Court require the Defendant,
the Attorney General of the United States
Janet Reno, to apply to the special division
of the circuit court for the appointment of
an independent counsel to investigate evi-
dence that criminal violations may have oc-
curred in the 1996 presidential campaign in-
volving covered persons, including possibly
the President and/or the Vice President.
SECOND COUNT (FOR A COURT ORDER UNDER THE

ADMINISTRATIVE PROCEDURES ACT)

139. Plaintiffs repeat and reallege all of the
foregoing allegations in the Complaint as if
set forth at length herein.
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140. Despite the specific and credible evi-
dence that has been presented to her, the At-
torney General has unlawfully withheld and
unreasonably delayed applying for the ap-
pointment of an independent counsel.

141. The failure of the Attorney General to
apply for appointment of an independent
counsel injures the plaintiffs, who have re-
quested that she do so in accordance with
their special authority under the Act and
who have supplied her with information suf-
ficient to trigger such an appointment under
the Act.

WHEREFORE, the Plaintiffs respectfully
pray that the Court require the Defendant,
the Attorney General of the United States
Janet Reno, to apply to the special division
of the circuit court for the appointment of
an independent counsel to investigate evi-
dence that criminal violations may have oc-
curred in the 1996 presidential campaign in-
volving covered persons, including possibly
the President and/or the Vice President.

THIRD COUNT (FOR A COURT ORDER)

142. Plaintiffs repeat and reallege all of the
foregoing allegations in the Compliant as if
set forth at length herein.

143. The failure of the Attorney General to
apply for the appointment of an independent
counsel despite the specific and credible evi-
dence that has been presented to her is a
gross abuse of any discretion she may have
to do so under the Act.

144. The failure of the Attorney General to
apply for appointment of an independent
counsel effectively blocks the proper and or-
derly administration of justice in the instant
case.

145. The failure of the Attorney General to
apply for appointment of an independent
counsel injures the plaintiffs, who have re-
quested that she do so in accordance with
their special authority under the Act and
who have supplied her with information suf-
ficient to trigger such an appointment under
the Act.

WHEREFORE, the Plaintiffs respectfully
pray that the Court exercise its inherent
power under common law to issue an order
appointing an independent counsel to inves-
tigate evidence that criminal violations may
have occurred in the 1996 presidential cam-
paign involving covered persons, including
possibly the President and/or the Vice Presi-
dent.

FOURTH COUNT (FOR SPECIFIC PERFORMANCE

UNDER PROMISSORY ESTOPPEL)

146. Plaintiffs repeat and reallege all of the
foregoing allegations in the Complaint as if
set forth at length herein.

147. In her May 14, 1993 statement before
the Senate Committee on Governmental Af-
fairs on the reauthorization of the Inde-
pendent Counsel Statute (quoted above), At-
torney General Reno made statements which
assured the Committee and the Senate that
she shared their interpretation of the Inde-
pendent Counsel Statute and that she under-
stood her obligation to appoint an inde-
pendent counsel in circumstances such as
those reflected in the facts recited above.

148. On four prior occasions during her ten-
ure in office, Attornet General Reno has ap-
plied for appointment of an independent
counsel. This pattern of conduct further as-
sured the Committee and the Senate that
she understood her obligation to appoint an
independent counsel in circumstances such
as those recited in the facts above.

149. The member of the U.S. Senate relied
upon Attorney General’s statements and
record when amending and then reauthor-
izing the Independent Counsel Statute subse-
quent to the hearing. Accordingly, no Sen-
ator saw a need to amend the statute to clar-
ify or emphasize the requirement that inde-
pendent counsel be appointed in cir-
cumstances such as those reflected in the
facts recited above.
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150. The failure of the Attorney General to
apply for appointment of an independent
counsel injures the plaintiffs, who have re-
quested that she do so in accordance with
their special authority under the Act and
who have supplied her with information suf-
ficient to trigger such an appointment under
the Act.

WHEREFORE, the Plaintiffs respectfully
pray that the Court exercise its power under
the common law doctrine of promissory es-
toppel to issue an order appointing an inde-
pendent counsel to investigate evidence that
criminal violations may have occurred in the
1996 presidential campaign involving covered
persons, including possibly the President
and/or the Vice President.

Dated: December , 1998.

Respectfully submitted,

Attorney for Plain’tiffs.
Mr. SPECTER. | thank the Chair for
the extra time, and | yield the floor.

RECESS

The PRESIDING OFFICER. All time
having expired, under the previous
order, the Senate will stand in recess
until the hour of 2:15 p.m.

Thereupon, the Senate, at 12:38 p.m.,
recessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
INHOFE).

ORDER OF PROCEDURE

The PRESIDING OFFICER. Under
the previous order, the time until 3:15
shall be under the control of the Demo-
cratic leader.

The Senator from Vermont.

Mr. LEAHY. Mr. President, | yield
such time as | may need under the time
allotted to the distinguished Senator
from South Dakota.

PATIENTS’ BILL OF RIGHTS

Mr. LEAHY. Mr. President, it is in-
teresting when you think of the debate
we are in. Here we are as Americans in
the richest and most powerful country
the world has ever known. There is
really no comparison to it. We have the
most highly trained and capable health
professionals of any nation. Our tech-
nology leads the way on the frontiers
of medical science. People come from
all over the world to train and to be
educated in medical science. But at
that same time, millions of American
families in our Nation with its first-
class medical expertise are subject to
second-class treatment because of the
policies and practices of our health in-
surance system.

I have to ask, is it really beyond the
ability of this great Nation to ensure
access and accountability to help these
families? Of course it is not. Is this an
important enough problem that solving
it should be a high priority for this
body, the Senate? Of course it is.

Although the President and many of
the Senators have done their utmost
for years to encourage the Congress to
act, | am afraid that the Republican
leadership long ago decided that pro-
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tection for those Americans insured
through private managed care plans
was just not a priority for us—this de-
spite the fact that we have had calls
from nonpartisan groups from every
corner of the Nation. The Republican
leadership has refused to schedule a
full and reasonable debate to consider
the vote on the Patients’ Bill of
Rights.

Certainly from my experience in the
Senate it is clear that the only step
left is, of course, to bring the Patients’
Bill of Rights directly to the floor. |
believe we should keep it there until
the Republicans, who are in the major-
ity, agree that it merits the priority
consideration that we—and | believe
most of the American people, Repub-
lican and Democrat—strongly believe
it does.

I applaud Senator KENNEDY, Senator
DURBIN, and many others for leading
this vigilance to save the Patients’ Bill
of Rights. | commend the distinguished
Senate Democratic leader, Mr.
DASCHLE, for continuing to insist on a
reasonable time agreement as he at-
tempts to negotiate with our friends on
the other side of the aisle.

I urge our friends in the Republican
Party to make the Patients’ Bill of
Rights a high priority. Let’s get on
with the debate, vote it up or vote it
down, and then go on to the other mat-
ters, things such as the agriculture ap-
propriations bill and other business be-
fore us.

The Patients’ Bill of Rights that we
Democrats have presented reflects a
fundamental expectation that Ameri-
cans have about their health care. That
expectation is that doctors—not insur-
ance companies—should practice medi-
cine.

To really sum up our Patients’ Bill of
Rights, we are saying that doctors—not
insurance companies—should be the
first decisionmakers in your health
care. The rights that we believe Ameri-
cans should have in dealing with health
insurers are not vague theories; they
are practical, sensible safeguards. You
can hear it if you talk to anybody who
has sought health care. You can hear it
if you talk to anybody who provides
health care. 1 hear it from my wife,
who is a registered nurse. | hear it
from her experiences on the medical-
surgical floors in the hospitals she has
worked in. If you want to see how some
of them would work in practice, come
with me to Vermont. My state has al-
ready implemented a number of these
protections for the Vermonters who are
insured by managed care plans. I am
proud Vermont has been recognized na-
tionally for its innovation and achieve-
ments in protecting patients’ rights.

| consistently hear from Vermonters
who are thankful for the actions that
the Vermont legislature has taken to
ensure patients are protected. But |
also hear from those who do not yet
fall under these protections.

This Congress should waste not more
time and instead make a commitment
to the American people that we will
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fully debate the Patients’ Bill of
Rights. We must protect those
Vermonters who are not covered under
current state law. And we must act
now to cover every other American
who expects fair treatment from their
managed care plan.

I am one of many in this body who
firmly believe in the importance of this
bill. 1 hope the leadership is listening
and | hope they hear what we are say-
ing. It is what Americans are saying.

As | stated at the beginning of this
message, millions of American families
in this Nation of first-class medical ex-
pertise are subject to second-class
treatment because of the policies and
practices of our health insurance sys-
tem.

We have heard a lot of “‘our bill has
this,” and ‘“‘their bill doesn’t have
that.”” Here are some of the facts. Our
Patients’ Bill of Rights will protect
every patient covered by private man-
aged care plans. And it offers protec-
tions that make sense, such as ensur-
ing a patient has access to emergency
room services in any situation that a
“prudent layperson’” would regard as
an emergency, guaranteeing access to
specialists for patients with special
conditions, and making sure that chil-
dren’s special needs are met, including
access to pediatric specialists when
they need it.

Our Patients’ Bill of Rights provides
strong protections for women. It will
provide women with direct access to
their ob/gyn for preventive care.
Through successful research, we have
learned that regular screening can pre-
vent breast cancer and cervical cancer
in women of all ages.

We stress the importance of regular
visits to ob/gyns to the women in our
lives: our mothers, our wives, our
daughters, and our sisters. But we
make it difficult for these women to
receive care by requiring referrals and
putting other obstacles in the way of
their care. Let us make sure women
have the direct access they need and
deserve.

Qur bill also will give women time to
recover when they have undergone sur-
gery. We should let doctors and pa-
tients determine if a lengthier hospital
stay is necessary, and our bill would
let them decide.

Health plans must be held account-
able for their actions, just as doctors
and hospitals are today. Out Patients
Bill of Rights provides a variety of
ways to achieve this goal.

First, patients must be able to appeal
decisions made by their health plans.
In our bill, any decision to deny, delay
or otherwise overrule doctor-prescribed
treatments could be appealed. And our
bill says these appeals must be ad-
dressed in a timely manner, especially
when the life of a patient is threatened.
Patients must have the opportunity to
question managed care decisions and
insurance companies must be held ac-
countable, especially when they decide
to overrule the decisions of a trained
health care providers.
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