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Whereas the number of children of color in-
fected with HIV is disproportionate to the
national statistics with respect to all chil-
dren;

Whereas The Elizabeth Glaser Pediatric
AIDS Foundation has been devoted over the
past decade to the education, research, pre-
vention, and elimination of acquired immune
deficiency syndrome (AIDS); and

Whereas the people of the United States
should resolve to do everything possible to
control and eliminate this epidemic that
threatens our future generations: Now,
therefore, be it

Resolved, That the Senate—

(1) in recognition of all of the individuals
who have devoted their time and energy to-
ward combatting the spread and costly ef-
fects of acquired immune deficiency syn-
drome (AIDS) epidemic, designates June 22,
1999, as ‘‘National Pediatric AIDS Awareness
Day’’; and

(2) requests that the President issue a
proclamation calling on the people of the
United States to observe the day with appro-
priate ceremonies and activities.

Mr. HATCH. Mr. President, I rise to
submit a Senate Resolution recog-
nizing June 22, 1999, as ‘‘National Pedi-
atrics AIDS Awareness Day.” I am
sponsoring this resolution today with
my colleague Senator BOXER from Cali-
fornia and 52 of our other colleagues of
the Senate.

Senator BOXER and I are cochairs for
the 10th anniversary of the Elizabeth
Glaser Pediatric AIDS Foundation,
which promises to be a wonderful
event. But, more importantly, through
the generosity of many individuals and
organizations, substantial funds will be
raised to further the research nec-
essary to defeat this disease which
threatens so many lives—including
children.

Infection of children with the human
immunodeficiency virus (HIV) is very
different than infection in adults. In-
fected children get sick faster; their
immune systems may deteriorate more
quickly; treatment protocols are very
different; and they often involve more
complications. Almost all children
with HIV infection have acquired the
virus from their mothers. In the late
1980s and early 1990s, before preventive
treatments were available, an esti-
mated 1,000-2,000 babies were born with
HIV infection each year in the United
States.

Today, because of scientific and med-
ical breakthroughs in pharmaceutical
therapies, the mother-to-infant trans-
mission rate has dropped from 43% in
1992 to 8% in 1997. The investment in
prevention alone has resulted in avoid-
ing an estimated 656 HIV infections and
saves $105.6 million in medical care
costs. Thus we are indeed seeing re-
sults from the time, energy, and re-
sources being expended to fight this
dreaded disease. My hat is off to those
front line researchers and clinicians
who have devoted themselves to this
task.

While significant advances have been
made in decreasing pediatric HIV infec-
tion, we must continue to work tire-
lessly to develop an HIV vaccine that
will enable the safe and effective im-
munization of children and adults. We
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must better understand why HIV/AIDS
disproportionately affects children of
color and find cures to eradicate this
epidemic. For our children living with
HIV, we must provide them with the
best possible therapeutic and social
support to ensure their long, high qual-
ity life. I urge all senators to join me
on June 22 at the National Building
Museum to celebrate the successes
which have been achieved in fighting
HIV and AIDS among our youth and to
renew our pledge to fight this disease
until it disappears from the face of this
earth.

Mrs. BOXER. Mr. President, I am
very honored to rise today with my
good friend, Senator HATCH, to submit
a resolution designating June 22 as Na-
tional Pediatric AIDS Awareness Day.

I am proud that we have the cospon-
sorship of 52 of our colleagues, which
demonstrates a broad interest in the
issue of children and AIDS.

Incredibly, AIDS is the seventh lead-
ing cause of death for children in the
United States. We have lost 2.7 million
precious children to this epidemic—a
staggering and sobering statistic.

Our resolution recognizes and com-
memorates the children, families, and
countless others in the health and edu-
cation communities who have dedi-
cated their substantial time and efforts
to prevention and eradication of AIDS.

It also recognizes the 10th anniver-
sary of the Elizabeth Glaser Pediatric
AIDS Foundation, an outstanding
charitable organization which has de-
voted years of effort to the education,
research, and prevention of HIV trans-
mission and disease.

I hope the Senate will act quickly on
this resolution to recognize the dev-
astating effects of this terrible disease
on millions of American children and
their families, and to honor the con-
tributions of thousands of others who
are working to end the epidemic.

————

AMENDMENTS SUBMITTED
Y2K ACT

McCAIN (AND OTHERS)
AMENDMENT NO. 608

Mr. McCAIN (for himself, Mr. DODD,
Mr. WYDEN, Mr. HATCH, Mrs. FEINSTEIN,
Mr. GORTON, Mr. BENNETT, Mr. LOTT,
Mr. ABRAHAM, Mr. FRIST, Mr. BURNS,
Mr. SANTORUM, Mr. SMITH of Oregon,
and Mr. LIEBERMAN) proposed an
amendment to the bill (S. 96) to regu-
late commerce between and among the
several States by providing for the or-
derly resolution of disputes arising out
of computer-based problems related to
processing data that includes a 2-digit
expression of that year’s date; as fol-
lows:

Strike out all after the enacting clause and
insert the following:

SECTION 1. SHORT TITLE; TABLE OF SECTIONS.

(a) SHORT TITLE.—This Act may be cited as
the “Y2K Act”.
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(b) TABLE OF SECTIONS.—The table of sec-
tions for this Act is as follows:

Sec. 1. Short title; table of sections.

Sec. 2. Findings and purposes.

Sec. 3. Definitions.

Sec. 4. Application of Act.

Sec. 5. Punitive damages limitations.

Sec. 6. Proportionate liability.

Sec. 7. Pre-litigation notice.

Sec. 8. Pleading requirements.

Sec. 9. Duty to mitigate.

Sec. 10. Application of existing impossibility
or commercial impracticability
doctrines.

Sec. 11. Damages limitation by contract.

Sec.
Sec.

12. Damages in tort claims.

13. State of mind: bystander liability;

control.

Sec. 14. Appointment of special masters or
magistrate judges for Y2K ac-
tions.

Sec. 15. Y2K actions as class actions.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds that:

(1)(A) Many information technology sys-
tems, devices, and programs are not capable
of recognizing certain dates in 1999 and after
December 31, 1999, and will read dates in the
year 2000 and thereafter as if those dates rep-
resent the year 1900 or thereafter or will fail
to process dates after December 31, 1999.

(B) If not corrected, the problem described
in subparagraph (A) and resulting failures
could incapacitate systems that are essential
to the functioning of markets, commerce,
consumer products, utilities, Government,
and safety and defense systems, in the
United States and throughout the world.

(2) It is in the national interest that pro-
ducers and users of technology products con-
centrate their attention and resources in the
time remaining before January 1, 2000, on as-
sessing, fixing, testing, and developing con-
tingency plans to address any and all out-
standing year 2000 computer date-change
problems, so as to minimize possible disrup-
tions associated with computer failures.

(3)(A) Because year 2000 computer date-
change problems may affect virtually all
businesses and other users of technology
products to some degree, there is a substan-
tial likelihood that actual or potential year
2000 failures will prompt a significant vol-
ume of litigation, much of it insubstantial.

(B) The litigation described in subpara-
graph (A) would have a range of undesirable
effects, including the following:

(i) It would threaten to waste technical
and financial resources that are better de-
voted to curing year 2000 computer date-
change problems and ensuring that systems
remain or become operational.

(ii) It could threaten the network of valued
and trusted business and customer relation-
ships that are important to the effective
functioning of the national economy.

(iii) It would strain the Nation’s legal sys-
tem, causing particular problems for the
small businesses and individuals who already
find that system inaccessible because of its
complexity and expense.

(iv) The delays, expense, uncertainties, loss
of control, adverse publicity, and animos-
ities that frequently accompany litigation of
business disputes could exacerbate the dif-
ficulties associated with the date change and
work against the successful resolution of
those difficulties.

(4) It is appropriate for the Congress to
enact legislation to assure that Y2K prob-
lems do not unnecessarily disrupt interstate
commerce or create unnecessary caseloads in
Federal courts and to provide initiatives to
help businesses prepare and be in a position
to withstand the potentially devastating
economic impact of Y2K.

(5) Resorting to the legal system for reso-
lution of Y2K problems is not feasible for
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many businesses and individuals who already
find the legal system inaccessible, particu-
larly small businesses and individuals who
already find the legal system inaccessible,
because of its complexity and expense.

(6) The delays, expense, uncertainties, loss
of control, adverse publicity, and animos-
ities that frequently accompany litigation of
business disputes can only exacerbate the
difficulties associated with the Y2K date
change, and work against the successful res-
olution of those difficulties.

(7) Concern about the potential for liabil-
ity—in particular, concern about the sub-
stantial litigation expense associated with
defending against even the most insubstan-
tial lawsuits—is prompting many persons
and businesses with technical expertise to
avoid projects aimed at curing year 2000
computer date-change problems.

(8) A proliferation of frivolous Y2K law-
suits by opportunistic parties may further
limit access to courts by straining the re-
sources of the legal system and depriving de-
serving parties of their legitimate rights to
relief.

(9) Congress encourages businesses to ap-
proach their Y2K disputes responsibly, and
to avoid unnecessary, time-consuming and
costly litigation about Y2K failures, particu-
larly those that are not material. Congress
supports good faith negotiations between
parties when there is a dispute over a Y2K
problem, and, if necessary, urges the parties
to enter into voluntary, non-binding medi-
ation rather than litigation.

(b) PURPOSES.—Based upon the power of
the Congress under Article I, Section 8,
Clause 3 of the Constitution of the United
States, the purposes of this Act are—

(1) to establish uniform legal standards
that give all businesses and users of tech-
nology products reasonable incentives to
solve Y2K computer date-change problems
before they develop;

(2) to encourage continued Y2K remedi-
ation and testing efforts by providers, sup-
pliers, customers, and other contracting
partners;

(3) to encourage private and public parties
alike to resolve Y2K disputes by alternative
dispute mechanisms in order to avoid costly
and time-consuming litigation, to initiate
those mechanisms as early as possible, and
to encourage the prompt identification and
correction of Y2K problems; and

(4) to lessen the burdens on interstate com-
merce by discouraging insubstantial lawsuits
while preserving the ability of individuals
and businesses that have suffered real injury
to obtain complete relief.

SEC. 3. DEFINITIONS.

In this Act:

(1) Y2K ACTION.—The term ‘Y2K action”—

(A) means a civil action commenced in any
Federal or State court, or an agency board of
contract appeal proceeding, in which the
plaintiff’s alleged harm or injury resulted
from a Y2K failure;

(B) includes a civil action commenced in
any Federal or State court by a govern-
mental entity when acting in a commercial
or contracting capacity; but

(C) does not include an action brought by
a governmental entity acting in a regu-
latory, supervisory, or enforcement capacity.

(2) Y2K FAILURE.—The term ‘Y2K failure”
means failure by any device or system (in-
cluding any computer system and any
microchip or integrated circuit embedded in
another device or product), or any software,
firmware, or other set or collection of proc-
essing instructions to process, to calculate,
to compare, to sequence, to display, to store,
to transmit, or to receive year-2000 date-re-
lated data, including failures—

(A) to deal with or account for transitions
or comparisons from, into, and between the
years 1999 and 2000 accurately;
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(B) to recognize or accurately to process
any specific date in 1999, 2000, or 2001; or

(C) accurately to account for the year
2000’s status as a leap year, including rec-
ognition and processing of the correct date
on February 29, 2000.

(3) GOVERNMENT ENTITY.—The term ‘‘gov-
ernment entity” means an agency, instru-
mentality, or other entity of Federal, State,
or local government (including multijuris-
dictional agencies, instrumentalities, and
entities).

(4) MATERIAL DEFECT.—The term ‘‘material
defect’” means a defect in any item, whether
tangible or intangible, or in the provision of
a service, that substantially prevents the
item or service from operating or func-
tioning as designed or according to its speci-
fications. The term ‘‘material defect’” does
not include a defect that—

(A) has an insignificant or de minimis ef-
fect on the operation or functioning of an
item or computer program;

(B) affects only a component of an item or
program that, as a whole, substantially oper-
ates or functions as designed; or

(C) has an insignificant or de minimis ef-
fect on the efficacy of the service provided.

(5) PERSONAL INJURY.—The term ‘‘personal
injury” means physical injury to a natural
person, including—

(A) death as a result of a physical injury;
and

(B) mental suffering, emotional distress, or
similar injuries suffered by that person in
connection with a physical injury.

(6) STATE.—The term ‘‘State” means any
State of the United States, the District of
Columbia, Commonwealth of Puerto Rico,
the Northern Mariana Islands, the United
States Virgin Islands, Guam, American
Samoa, and any other territory or possession
of the United States, and any political sub-
division thereof.

(7) CONTRACT.—The term ‘‘contract’ means
a contract, tariff, license, or warranty.

(8) ALTERNATIVE DISPUTE RESOLUTION.—The
term ‘‘alternative dispute resolution’ means
any process or proceeding, other than adju-
dication by a court or in an administrative
proceeding, to assist in the resolution of
issues in controversy, through processes
such as early neutral evaluation, mediation,
minitrial, and arbitration.

SEC. 4. APPLICATION OF ACT.

(a) GENERAL RULE.—This Act applies to
any Y2K action brought in a State or Fed-
eral court after January 1, 1999, for a Y2K
failure occurring before January 1, 2003, in-
cluding any appeal, remand, stay, or other
judicial, administrative, or alternative dis-
pute resolution proceeding in such an action.

(b) No NEwW CAUSE OF ACTION CREATED.—
Nothing in this Act creates a new cause of
action, and, except as otherwise explicitly
provided in this Act, nothing in this Act ex-
pands any liability otherwise imposed or
limits any defense otherwise available under
Federal or State law.

(¢) CLAIMS FOR PERSONAL INJURY OR
WRONGFUL DEATH EXCLUDED.—This Act does
not apply to a claim for personal injury or
for wrongful death.

(d) CONTRACT PRESERVATION.—

(1) IN GENERAL.—Subject to paragraph (2),
in any Y2K action any written contractual
term, including a limitation or an exclusion
of liability, or a disclaimer of warranty,
shall be strictly enforced unless the enforce-
ment of that term would manifestly and di-
rectly contravene applicable State law em-
bodied in any statute in effect on January 1,
1999, specifically addressing that term.

(2) INTERPRETATION OF CONTRACT.—In any
Y2K action in which a contract to which
paragraph (1) applies is silent as to a par-
ticular issue, the interpretation of the con-
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tract as to that issue shall be determined by
applicable law in effect at the time the con-
tract was executed.

(e) PREEMPTION OF STATE LAW.—This Act
supersedes State law to the extent that it es-
tablishes a rule of law applicable to a Y2K
action that is inconsistent with State law,
but nothing in this Act implicates, alters, or
diminishes the ability of a State to defend
itself against any claim on the basis of sov-
ereign immunity.

(f) APPLICATION WITH YEAR 2000 INFORMA-
TION AND READINESS DISCLOSURE ACT.—Noth-
ing in this Act supersedes any provision of
the Year 2000 Information and Readiness Dis-
closure Act.

SEC. 5. PUNITIVE DAMAGES LIMITATIONS.

(a) IN GENERAL.—In any Y2K action in
which punitive damages are permitted by ap-
plicable law, the defendant shall not be lia-
ble for punitive damages unless the plaintiff
proves by clear and convincing evidence that
the applicable standard for awarding dam-
ages has been met.

(b) CAPS ON PUNITIVE DAMAGES.—

(1) IN GENERAL.—Subject to the evidentiary
standard established by subsection (a), puni-
tive damages permitted under applicable law
against a defendant described in paragraph
(2) in a Y2K action may not exceed the lesser
of—

(A) 3 times the amount awarded for com-
pensatory damages; or

(B) $250,000.

(2) DEFENDANT DESCRIBED.—A defendant de-
scribed in this paragraph is a defendant—

(A) who—

(i) is sued in his or her capacity as an indi-
vidual; and

(ii) whose net worth does not exceed
$500,000; or

(B) that is an unincorporated business, a
partnership, corporation, association, or or-
ganization with fewer than 50 full-time em-
ployees.

(3) NO CAP IF INJURY SPECIFICALLY IN-
TENDED.—Paragraph (1) does not apply if the
plaintiff establishes by clear and convincing
evidence that the defendant acted with spe-
cific intent to injure the plaintiff.

(c) GOVERNMENT ENTITIES.—Punitive dam-
ages in a Y2K action may not be awarded
against a government entity.

SEC. 6. PROPORTIONATE LIABILITY.

(a) IN GENERAL.—Except as provided in
subsections (b) and (c), a person against
whom a final judgment is entered in a Y2K
action shall be liable solely for the portion of
the judgment that corresponds to the rel-
ative and proportional responsibility of that
person. In determining the percentage of re-
sponsibility of any defendant, the trier of
fact shall determine that percentage as a
percentage of the total fault of all persons,
including the plaintiff, who caused or con-
tributed to the total loss incurred by the
plaintiff.

(b) PROPORTIONATE LIABILITY.—

(1) DETERMINATION OF RESPONSIBILITY.—In
any Y2K action, the court shall instruct the
jury to answer special interrogatories, or, if
there is no jury, the court shall make find-
ings with respect to each defendant, includ-
ing defendants who have entered into settle-
ments with the plaintiff or plaintiffs, con-
cerning—

(A) the percentage of responsibility, if any,
of each defendant, measured as a percentage
of the total fault of all persons who caused
or contributed to the loss incurred by the
plaintiff; and

(B) if alleged by the plaintiff, whether the
defendant (other than a defendant who has
entered into a settlement agreement with
the plaintiff)—

(i) acted with specific intent to injure the
plaintiff; or
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(ii) knowingly committed fraud.

(2) CONTENTS OF SPECIAL INTERROGATORIES
OR FINDINGS.—The responses to interrog-
atories or findings under paragraph (1) shall
specify the total amount of damages that the
plaintiff is entitled to recover and the per-
centage of responsibility of each defendant
found to have caused or contributed to the
loss incurred by the plaintiff.

(3) FACTORS FOR CONSIDERATION.—In deter-
mining the percentage of responsibility
under this subsection, the trier of fact shall
consider—

(A) the nature of the conduct of each per-
son found to have caused or contributed to
the loss incurred by the plaintiff; and

(B) the nature and extent of the causal re-
lationship between the conduct of each such
person and the damages incurred by the
plaintiff.

(¢) JOINT LIABILITY FOR SPECIFIC INTENT OR
FRAUD.—

(1) IN GENERAL.—Notwithstanding sub-
section (a), the liability of a defendant in a
Y2K action is joint and several if the trier of
fact specifically determines that the defend-
ant—

(A) acted with specific intent to injure the
plaintiff; or

(B) knowingly committed fraud.

(2) FRAUD; RECKLESSNESS.—

(A) KNOWING COMMISSION OF FRAUD DE-
SCRIBED.—For purposes of subsection
(b)(1)(B)(i1) and paragraph (1)(B) of this sub-
section, a defendant knowingly committed
fraud if the defendant—

(i) made an untrue statement of a material
fact, with actual knowledge that the state-
ment was false;

(ii) omitted a fact necessary to make the
statement not be misleading, with actual
knowledge that, as a result of the omission,
the statement was false; and

(iii) knew that the plaintiff was reasonably
likely to rely on the false statement.

(B) RECKLESSNESS.—For purposes of sub-
section (b)(1)(B) and paragraph (1) of this
subsection, reckless conduct by the defend-
ant does not constitute either a specific in-
tent to injure, or the knowing commission of
fraud, by the defendant.

(3) RIGHT TO CONTRIBUTION NOT AFFECTED.—
Nothing in this section affects the right,
under any other law, of a defendant to con-
tribution with respect to another defendant
found under subsection (b)(1)(B), or deter-
mined under paragraph (1)(B) of this sub-
section, to have acted with specific intent to
injure the plaintiff or to have knowingly
committed fraud.

(d) SPECIAL RULES.—

(1) UNCOLLECTIBLE SHARE.—

(A) IN GENERAL.—Norwithstanding sub-
section (a), if, upon motion made not later
than 6 months after a final judgment is en-
tered in any Y2K action, the court deter-
mines that all or part of the share of the
judgment against a defendant for compen-
satory damages is not collectible against
that defendant, then each other defendant in
the action is liable for the uncollectible
share as follows:

(i) PERCENTAGE OF NET WORTH.—The other
defendants are jointly and severally liable
for the uncollectible share if the plaintiff es-
tablishes that—

(I) the plaintiff is an individual whose re-
coverable damages under the final judgment
are equal to more than 10 percent of the net
worth of the plaintiff; and

(IT) the net worth of the plaintiff is less
than $200,000.

(ii) OTHER PLAINTIFFS.—For a plaintiff not
described in clause (i), each of the other de-
fendants is liable for the uncollectible share
in proportion to the percentage of responsi-
bility of that defendant, except that the
total liability of a defendant under this
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clause may not exceed 50 percent of the pro-
portionate share of that defendant, as deter-
mined under subsection (b)(2).

(B) OVERALL LIMIT.—The total payments
required under subparagraph (A) from all de-
fendants may not exceed the amount of the
uncollectible share.

(C) SUBJECT TO CONTRIBUTION.—A defendant
against whom judgment is not collectible is
subject to contribution and to any con-
tinuing liability to the plaintiff on the judg-
ment.

(2) SPECIAL RIGHT OF CONTRIBUTION.—To the
extent that a defendant is required to make
an additional payment under paragraph (1),
that defendant may recover contribution—

(A) from the defendant originally liable to
make the payment;

(B) from any other defendant that is joint-
ly and severally liable;

(C) from any other defendant held propor-
tionately liable who is liable to make the
same payment and has paid less than that
other defendant’s proportionate share of that
payment; or

(D) from any other person responsible for
the conduct giving rise to the payment that
would have been liable to make the same
payment.

(3) NONDISCLOSURE TO JURY.—The standard
for allocation of damages under subsection
(a) and subsection (b)(1), and the procedure
for reallocation of uncollectible shares under
paragraph (1) of this subsection, shall not be
disclosed to members of the jury.

(e) SETTLEMENT DISCHARGE.—

(1) IN GENERAL.—A defendant who settles a
Y2K action at any time before final verdict
or judgment shall be discharged from all
claims for contribution brought by other
persons. Upon entry of the settlement by the
court, the court shall enter a bar order con-
stituting the final discharge arising out of
the action. The order shall bar all future
claims for contribution arising out to the ac-
tion—

(A) by any person against the settling de-
fendant; and

(B) by the settling defendant against any
person other than a person whose liability
has been extinguished by the settlement of
the settling defendant.

(2) REDUCTION.—If a defendant enters into a
settlement with the plaintiff before the final
verdict or judgment, the verdict or judgment
shall be reduced by the greater of—

(A) an amount that corresponds to the per-
centage of responsibility of that defendant;
or

(B) the amount paid to the plaintiff by
that defendant.

(f) GENERAL RIGHT OF CONTRIBUTION.—

(1) IN GENERAL.—A defendant who is jointly
and severally liable for damages in any Y2K
action may recover contribution from any
other person who, if joined in the original ac-
tion, would have been liable for the same
damages. A claim for contribution shall be
determined based on the percentage of re-
sponsibility of the claimant and of each per-
son against whom a claim for contribution is
made.

(2) STATUTE OF LIMITATIONS FOR CONTRIBU-
TIONS.—An action for contribution in connec-
tion with a Y2K action shall be brought not
later than 6 months after the entry of a
final, nonappealable judgment in the Y2K ac-
tion, except than an action for contribution
brought by a defendant who was required to
make an additional payment under sub-
section (d)(1) may be brought not later than
6 months after the date on which such pay-
ment was made.

(g) MORE PROTECTIVE STATE LAW NOT PRE-
EMPTED.— Nothing in this section pre-empts
or supersedes any provision of State statu-
tory law that—

(1) limits the liability of a defendant in a
Y2K action to a lesser amount than the
amount determined under this section; or
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(2) otherwise affords a greater degree of
protection from joint or several liability
than is afforded by this section.

SEC. 7. PRE-LITIGATION NOTICE.

(a) IN GENERAL.—Before commencing a
Y2K action, except an action that seeks only
injunctive relief, a prospective plaintiff with
a Y2K claim shall send a written notice by
certified mail (with either return receipt re-
quested or other means of verification that
the notice was sent) to each prospective de-
fendant in that action. The notice shall pro-
vide specific and detailed information
about—

(1) the manifestations of any material de-
fect alleged to have caused harm or loss;

(2) the harm or loss allegedly suffered by
the prospective plaintiff;

(3) how the prospective plaintiff would like
the prospective defendant to remedy the
problem;

(4) the basis upon which the prospective
plaintiff seeks that remedy; and

(5) the name, title, address, and telephone
number of any individual who has authority
to negotiate a resolution of the dispute on
behalf of the prospective plaintiff.

(b) PERSON TO WHOM NOTICE TO BE SENT.—
The notice required by subsection (a) shall
be sent—

(1) to the registered agent of the prospec-
tive defendant for service of legal process;

(2) if the prospective defendant does not
have a registered agent, then to the chief ex-
ecutive officer of a corporation, the man-
aging partner of a partnership, the propri-
etor of a sole proprietorship, or to a simi-
larly-situated person for any other enter-
prise; or

(3) if the prospective defendant has des-
ignated a person to receive pre-litigation no-
tices on a Year 2000 Internet Website (as de-
fined in section 3(7) of the Year 2000 Informa-
tion and Readiness Disclosure Act), to the
designated person, if the prospective plain-
tiff has reasonable access to the Internet.

(¢) RESPONSE TO NOTICE.—

(1) IN GENERAL.—Within 30 days after re-
ceipt of the notice specified in subsection (a),
each prospective defendant shall send by cer-
tified mail with return receipt requested to
each prospective plaintiff a written state-
ment acknowledging receipt of the notice,
and describing the actions it has taken or
will take to address the problem identified
by the prospective plaintiff.

(2) WILLINGNESS TO ENGAGE IN ADR.—The
written statement shall state whether the
prospective defendant is willing to engage in
alternative dispute resolution.

(3) INADMISSABILITY.—A written statement
required by this paragraph is not admissible
in evidence, under Rule 408 of the Federal
Rules of Evidence or any analogous rule of
evidence in any State, in any proceeding to
prove liability for, or the invalidity of, a
claim or its amount, or otherwise as evi-
dence of conduct or statements made in com-
promise negotiations.

(4) PRESUMPTIVE TIME OF RECEIPT.—For
purposes of paragraph (1), a notice under sub-
section (a) is presumed to be received 7 days
after it was sent.

(d) FAILURE TO RESPOND.—If a prospective
defendant—

(1) fails to respond to a notice provided
pursuant to subsection (a) within the 30 days
specified in subsection (c)(1); or

(2) does not describe the action, if any, the
prospective defendant has taken, or will
take, to address the problem identified by
the prospective plaintiff, the prospective
plaintiff may immediately commence a legal
action against that prospective defendant.

(e) REMEDIATION PERIOD.—

(1) IN GENERAL.—If the prospective defend-
ant responds and proposes remedial action it
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will take, or offers to engage in alternative
dispute resolution, then the prospective
plaintiff shall allow the prospective defend-
ant an additional 60 days from the end of the
30-day notice period to complete the pro-
posed remedial action before commencing a
legal action against that prospective defend-
ant.

(2) EXTENSION BY AGREEMENT.—The pro-
spective plaintiff and prospective defendant
may change the length of the 60-day remedi-
ation period by written agreement.

(3) MULTIPLE EXTENSIONS NOT ALLOWED.—
Except as provided in paragraph (2), a de-
fendant in a Y2K action is entitled to no
more than one 30-day period and one 60-day
remediation period under paragraph (1).

(4) STATUTES OF LIMITATION, ETC., TOLLED.—
Any applicable statute of limitations or doc-
trine of laches in a Y2K action to which
paragraph (1) applies shall be tolled during
the notice and remediation period under that
paragraph.

(f) FAILURE TO PROVIDE NOTICE.—If a de-
fendant determines that a plaintiff has filed
a Y2K action without providing the notice
specified in subsection (a) or without await-
ing the expiration of the appropriate waiting
period specified in subsection (c), the defend-
ant may treat the plaintiff’s complaint as
such a notice by so informing the court and
the plaintiff in its initial response to the
plaintiff. If any defendant elects to treat the
complaint as such a notice—

(1) the court shall stay all discovery and
all other proceedings in the action for the
appropriate period after filing of the com-
plaint; and

(2) the time for filing answers and all other
pleadings shall be tolled during the appro-
priate period.

(g) EFFECT OF CONTRACTUAL OR STATUTORY
WAITING PERIODS.—In cases in which a con-
tract, or a statute enacted before January 1,
1999, requires notice of non-performance and
provides for a period of delay prior to the ini-
tiation of suit for breach or repudiation of
contract, the period of delay provided by
contract or the statute is controlling over
the waiting period specified in subsections
(c) and (d).

(h) STATE LAW CONTROLS ALTERNATIVE
METHODS.—Nothing in this section super-
sedes or otherwise pre-empts any State law
or rule of civil procedure with respect to the
use of alternative dispute resolution for Y2K
actions.

(i) PROVISIONAL REMEDIES UNAFFECTED.—
Nothing in this section interferes with the
right of a litigant to provisional remedies
otherwise available under Rule 65 of the Fed-
eral Rules of Civil Procedure or any State
rule of civil procedure providing extraor-
dinary or provisional remedies in any civil
action in which the underlying complaint
seeks both injunctive and monetary relief.

(j) SPECIAL RULE FOR CLASS ACTIONS.—For
the purpose of applying this section to a Y2K
action that is maintained as a class action in
Federal or State court, the requirements of
the preceding subsections of this section
apply only to named plaintiffs in the class
action.

SEC. 8. PLEADING REQUIREMENTS.

(a) APPLICATION WITH RULES OF CIVIL PRO-
CEDURE.—This section applies exclusively to
Y2K actions and, except to the extent that
this section requires additional information
to be contained in or attached to pleadings,
nothing in this section is intended to amend
or otherwise supersede applicable rules of
Federal or State civil procedures.

(b) NATURE AND AMOUNT OF DAMAGES.—In
all Y2K actions in which damages are re-
quested, there shall be filed with the com-
plaint a statement of specific information as
to the nature and amount of each element of
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damages and the factual basis for the dam-

ages calculation.

(c) MATERIAL DEFECTS.—In any Y2K action
in which the plaintiff alleges that there is a
material defect in a product or service, there
shall be filed with the compliant a statement
of specific information regarding the mani-
festations of the material defects and the
facts supporting a conclusion that the de-
fects are material.

(d) REQUIRED STATE OF MIND.—In any Y2K
action in which a claim is asserted on which
the plaintiff may prevail only on proof that
the defendant acted with a particular state
of mind, there shall be filed with the com-
plaint, with respect to each element of that
claim, a statement of the facts giving rise to
a strong inference that the defendant acted
with the required state of mind.

SEC. 9. DUTY TO MITIGATE.

Damages awarded in any Y2K action shall
exclude compensation for damages the plain-
tiff could reasonably have avoided in light of
any disclosure or other information of which
the plaintiff was, or reasonably should have
been, aware, including information made
available by the defendant to purchasers or
users of the defendant’s product or services
concerning means of remedying or avoiding
the Y2K failure.

SEC. 10. APPLICATION OF EXISTING IMPOS-
SIBILITY OR COMMERCIAL IMPRAC-
TICABILITY DOCTRINES.

In any Y2K action for breach or repudi-
ation of contract, the applicability of the
doctrines of impossibility and commercial
impracticability shall be determined by the
law in existence on January 1, 1999. Nothing
in this Act shall be construed as limiting or
impairing a party’s right to assert defenses
based upon such doctrines.

SEC. 11. DAMAGES LIMITATION BY CONTRACT.

In any Y2K action for breach or repudi-
ation of contract, no party may claim, nor
be awarded, any category of damages unless
such damages are allowed—

(1) by the express terms of the contracts;
or

(2) if the contract is silent on such dam-
ages, by operation of State law at the time
the contract was effective or by operation of
Federal law.

SEC. 12. DAMAGES IN TORT CLAIMS.

(a) IN GENERAL.—A party to a Y2K action
making a tort claim may not recover dam-
ages for economic loss unless—

(1) the recovery of such losses is provided
for in a contract to which the party seeking
to recover such losses is a party; or

(2) such losses result directly from damage
to tangible personal or real property caused
by the Y2K failure (other than damage to
property that is the subject of the contract
between the parties to the Y2K action or, in
the event there is no contract between the
parties, other than damage caused only to
the property that experienced the Y2K fail-
ure),
and such damages are permitted under appli-
cable Federal or State law.

(b) EcoNoMIC Loss.—For purposes of this
section only, and except as otherwise specifi-
cally provided in a valid and enforceable
written contract between the plaintiff and
the defendant in a Y2K action, the term
‘“‘economic loss’’—

(1) means amounts awarded to compensate
an injured party for any loss other than
losses described in subsection (a)(2); and

(2) includes amounts awarded for damages
such as—

(A) lost profits or sales;

(B) business interruption;

(C) losses indirectly suffered as a result of
the defendant’s wrongful act or omission;

(D) losses that arise because of the claims
of third parties;
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(E) losses that must be plead as special
damages; and

(F) consequential damages (as defined in
the Uniform Commercial Code or analogous
State commercial law).

(c) CERTAIN ACTIONS EXCLUDED.—This sec-
tion does not affect, abrogate, amend, or
alter any patent, copyright, trade-secret,
trademark, or service-mark action, or any
claim for defamation or invasion of privacy
under Federal or State law.

(d) CERTAIN OTHER ACTIONS.—A person lia-
ble for damages, whether by settlement or
judgment, in a civil action to which this Act
does not apply because of section 4(c) whose
liability, in whole or in part, is the result of
a Y2K failure may, notwithstanding any
other provision of this Act, pursue any rem-
edy otherwise available under Federal and
State law against the person responsible for
that Y2K failure to the extent of recovering
the amount of those damages.

SEC. 13. STATE OF MIND; BYSTANDER LIABILITY;
CONTROL.

(a) DEFENDANT’S STATE OF MIND.—In a Y2K
action other than a claim for breach or repu-
diation of contract, and in which the defend-
ant’s actual or constructive awareness of an
actual or potential Y2K failure is an element
of the claim, the defendant is not liable un-
less the plaintiff establishes that element of
the claim by the standard of evidence under
applicable State law in effect before January
1, 1999.

(b) LIMITATION ON
FOR Y2K FAILURES.—

(1) IN GENERAL.—With respect to any Y2K
action for money damages in which—

(A) the defendant is not the manufacturer,
seller, or distributor of a product, or the pro-
vider of a service, that suffers or causes the
Y2K failure at issue;

(B) the plaintiff is not in substantial priv-
ity with the defendant; and

(C) the defendant’s actual or constructive
awareness of an actual or potential Y2K fail-
ure is an element of the claim under applica-
ble law,

the defendant shall not be liable unless the
plaintiff, in addition to establishing all other
requisite elements of the claim, proves, by
the standard of evidence under applicable
State law in effect before January 1, 1999,
that the defendant actually knew, or reck-
lessly disregarded a known and substantial
risk, that such failure would occur.

(2) SUBSTANTIAL PRIVITY.—For purposes of
paragraph (1)(B), a plaintiff and a defendant
are in substantial privity when, in a Y2K ac-
tion arising out of the performance of profes-
sional services, the plaintiff and the defend-
ant either have contractual relations with
one another or the plaintiff is a person who,
prior to the defendant’s performance of such
services, was specifically identified to and
acknowledged by the defendant as a person
for whose special benefit the services were
being performed.

(3) CERTAIN CLAIMS EXCLUDED.—For pur-
poses of paragraph (1)(C), claims in which the
defendant’s actual or constructive awareness
of an actual or potential Y2K failure is an
element of the claim under applicable law do
not include claims for negligence but do not
include claims such as fraud, constructive
fraud, breach of fiduciary duty, negligent
misrepresentation, and interference with
contract or economic advantage.

(¢) CONTROL NOT DETERMINATIVE OF LIABIL-
1TY.—The fact that a Y2K failure occurred in
an entity, facility, system, product, or com-
ponent that was sold, leased, rented, or oth-
erwise within the control of the party
against whom a claim is asserted in a Y2K
action shall not constitute the sole basis for
recovery of damages in that action. A claim
in a Y2K action for breach or repudiation of

BYSTANDER LIABILITY
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contract for such a failure is governed by the
terms of the contract.

(d) PROTECTIONS OF THE YEAR 2000 INFORMA-
TION AND READINESS DISCLOSURE ACT
APPLY.—The protections for the exchanges of
information provided by section 4 of the
Year 2000 Information and Readiness Disclo-
sure Act (Public Law 105-271) shall apply to
this Act.

SEC. 14. APPOINTMENT OF SPECIAL MASTERS OR
MAGISTRATE JUDGES FOR Y2K AC-
TIONS.

Any District Court of the United States in
which a Y2K action is pending may appoint
a special master or a magistrate judge to
hear the matter and to make findings of fact
and conclusions of law in accordance with
Rule 53 of the Federal Rules of Civil Proce-
dure.

SEC. 15. Y2K ACTIONS AS CLASS ACTIONS.

(a) MATERIAL DEFECT REQUIREMENT.—A
Y2K action involving a claim that a product
or service is defective may be maintained as
a class action in Federal or State court as to
that claim only if—

(1) it satisfies all other prerequisites estab-
lished by applicable Federal or State law, in-
cluding applicable rules of civil procedure;
and

(2) the court finds that the defect in a
product or service as alleged would be a ma-
terial defect for the majority of the members
of the class.

(b) NOTIFICATION.—In any Y2K action that
is maintained as a class action, the court, in
addition to any other notice required by ap-
plicable Federal or State law, shall direct
notice of the action to each member of the
class, which shall include—

(1) a concise and clear description of the
nature of the action;

(2) the jurisdiction where the case is pend-
ing; and

(3) the fee arrangements with class coun-
sel, including the hourly fee being charged,
or, if it is a contingency fee, the percentage
of the final award which will be paid, includ-
ing an estimate of the total amount that
would be paid if the requested damages were
to be granted.

(c) FORUM FOR Y2K CLASS ACTIONS.—

(1) JURISDICTION.—Except as provided in
paragraph (2), a Y2K action may be brought
as a class action in a United States District
Court or removed to a United States District
Court if the amount in controversy is great-
er than the sum or value of $1,000,000 (exclu-
sive of interest and costs), computed on the
basis of all claims to be determined in the
action.

(2) EXCEPTION.—A Y2K action may not be
brought or removed as a class action under
this section if—

(A)({) a substantial majority of the mem-
bers of the proposed plaintiff class are citi-
zens of a single State;

(ii) the primary defendants are citizens of
that State; and

(iii) the claims asserted will be governed
primarily by the law of that State; or

(B) the primary defendants are States,
State officials, or other government entities
against whom the United States District
Court may be foreclosed from ordering relief.

(d) EFFECT ON RULES OF CIVIL PROCE-
DURE.—Except as otherwise provided in this
section, nothing in this section supersedes
any rule of Federal or State civil procedure
applicable to class actions.

Amend the title so as to read: An Act to
regulate commerce between and among the
several States by providing for the orderly
resolution of disputes arising out of com-
puter-based problems related to processing
data that includes a 2-digit expression of the
year’s date through fostering an incentive
for businesses to continue fixing and testing
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their systems, to communicate with other
businesses, resolve year-2000 business dis-
putes without litigation, and to settle year
2000 lawsuits that may disrupt significant
sectors of the American economy.

ALLARD AMENDMENT NO. 609

Mr. ALLARD proposed an amend-
ment to amendment No. 608 proposed
by Mr. McCAIN to the bill, S. 96, supra;
as follows:

At the end of the amendment, add the fol-
lowing:

SEC. .APPLICABILITY OF STATE LAW.

Nothing in this Act shall be construed to
affect the applicability of any State law that
provides greater limits on damages and li-
abilities than are provided in this Act.

KERRY (AND OTHERS)
AMENDMENT NO. 610

Mr. KERRY (for himself, Mr. ROBB,
Mr. DASCHLE, Mr. REID, Mr. BREAUX,
Mr. AKAKA, and Ms. MIKULSKI) pro-
posed an amendment to amendment
No. 608 proposed by Mr. MCcCAIN to the
bill, S. 986, supra; as follows:

Strike all after the word “SECTION” and
insert the following:

1. SHORT TITLE; TABLE OF SECTIONS.

(a) SHORT TITLE.—This Act may be cited as
the “Y2K Act”.

(b) TABLE OF SECTIONS.—The table of sec-
tions for this Act is as follows:

Sec. 1. Short title; table of sections.

Sec. 2. Findings and purposes.

Sec. 3. Definitions.

Sec. 4. Application of Act.

Sec. 5. Proportionate liability.

Sec. 6. Pre-litigation notice.

Sec. 7. Pleading requirements.

Sec. 8. Duty to mitigate.

Sec. 9. Application of existing impossibility
or commercial impracticability
doctrines.

Sec. 10. Damages limitation by contract.

Sec. 11. Damages in tort claims.

Sec. 12. State of mind; control.

Sec. 13. Appointment of special masters or

magistrate judges for Y2K ac-
tions.

Sec. 14. Y2K actions as class actions.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds that:

(1)(A) Many information technology sys-
tems, devices, and programs are not capable
of recognizing certain dates in 1999 and after
December 31, 1999, and will read dates in the
year 2000 and thereafter as if those dates rep-
resent the year 1900 or thereafter or will fail
to process dates after December 31, 1999.

(B) If not corrected, the problem described
in subparagraph (A) and resulting failures
could incapacitate systems that are essential
to the functioning of markets, commerce,
consumer products, utilities, Government,
and safety and defense systems, in the
United States and throughout the world.

(2) It is in the national interest that pro-
ducers and users of technology products con-
centrate their attention and resources in the
time remaining before January 1, 2000, on as-
sessing, fixing, testing, and developing con-
tingency plans to address any and all out-
standing year 2000 computer date-change
problems, so as to minimize possible disrup-
tions associated with computer failures.

(3)(A) Because year 2000 computer date-
change problems may affect virtually all
businesses and other users of technology
products to some degree, there is a substan-
tial likelihood that actual or potential year
2000 failures will prompt a significant vol-
ume of litigation, much of it insubstantial.
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(B) The litigation described in subpara-
graph (A) would have a range of undesirable
effects, including the following:

(i) It would threaten to waste technical
and financial resources that are better de-
voted to curing year 2000 computer date-
change problems and ensuring that systems
remain or become operational.

(ii) It could threaten the network of valued
and trusted business and customer relation-
ships that are important to the effective
functioning of the national economy.

(iii) It would strain the Nation’s legal sys-
tem, causing particular problems for the
small businesses and individuals who already
find that system inaccessible because of its
complexity and expense.

(iv) The delays, expense, uncertainties, loss
of control, adverse publicity, and animos-
ities that frequently accompany litigation of
business disputes could exacerbate the dif-
ficulties associated with the date change and
work against the successful resolution of
those difficulties.

(4) It is appropriate for the Congress to
enact legislation to assure that Y2K prob-
lems do not unnecessarily disrupt interstate
commerce or create unnecessary caseloads in
Federal courts and to provide initiatives to
help businesses prepare and be in a position
to withstand the potentially devastating
economic impact of Y2K.

(5) Resorting to the legal system for reso-
lution of Y2K problems is not feasible for
many businesses and individuals who already
find the legal system inaccessible, particu-
larly small businesses and individuals who
already find the legal system inaccessible,
because of its complexity and expense.

(6) The delays, expense, uncertainties, loss
of control, adverse publicity, and animos-
ities that frequently accompany litigation of
business disputes can only exacerbate the
difficulties associated with the Y2K date
change, and work against the successful res-
olution of those difficulties.

(7) Concern about the potential for liabil-
ity—in particular, concern about the sub-
stantial litigation expense associated with
defending against even the most insubstan-
tial lawsuits—is prompting many persons
and businesses with technical expertise to
avoid projects aimed at curing year 2000
computer date-change problems.

(8) A proliferation of frivolous Y2K law-
suits by opportunistic parties may further
limit access to courts by straining the re-
sources of the legal system and depriving de-
serving parties of their legitimate rights to
relief.

(9) Congress encourages businesses to ap-
proach their Y2K disputes responsibly, and
to avoid unnecessary, time-consuming and
costly litigation about Y2K failures, particu-
larly those that are not material. Congress
supports good faith negotiations between
parties when there is a dispute over a Y2K
problem, and, if necessary, urges the parties
to enter into voluntary, non-binding medi-
ation rather than litigation.

(b) PURPOSES.—Based upon the power of
the Congress under Article I, Section 8,
Clause 3 of the Constitution of the United
States, the purposes of this Act are—

(1) to establish uniform legal standards
that give all businesses and users of tech-
nology products reasonable incentives to
solve Y2K computer date-change problems
before they develop;

(2) to encourage continued Y2K remedi-
ation and testing efforts by providers, sup-
pliers, customers, and other contracting
partners;

(3) to encourage private and public parties
alike to resolve Y2K disputes by alternative
dispute mechanisms in order to avoid costly
and time-consuming litigation, to initiate
those mechanisms as early as possible, and



June 9, 1999

to encourage the prompt identification and
correction of Y2K problems; and

(4) to lessen the burdens on interstate com-
merce by discouraging insubstantial lawsuits
while preserving the ability of individuals
and businesses that have suffered real injury
to obtain complete relief.

SEC. 3. DEFINITIONS.

In this Act:

(1) Y2K ACTION.—The term ‘Y2K action’—

(A) means a civil action commenced in any
Federal or State court, or an agency board of
contract appeal proceeding, in which the
plaintiff’s alleged harm or injury resulted
from a Y2K failure, or a claim or defense is
related to a Y2K failure;

(B) includes a civil action commenced in
any Federal or State court by a govern-
mental entity when acting in a commercial
or contracting capacity; but

(C) does not include an action brought by
a governmental entity acting in a regu-
latory, supervisory, or enforcement capacity.

(2) Y2K FAILURE.—The term ‘‘Y2K failure’’
means failure by any device or system (in-
cluding any computer system and any
microchip or integrated circuit embedded in
another device or product), or any software,
firmware, or other set or collection of proc-
essing instructions to process, to calculate,
to compare, to sequence, to display, to store,
to transmit, or to receive year-2000 date-re-
lated data, including failures—

(A) to deal with or account for transitions
or comparisons from, into, and between the
years 1999 and 2000 accurately;

(B) to recognize or accurately to process
any specific date in 1999, 2000, or 2001; or

(C) accurately to account for the year
2000’s status as a leap year, including rec-
ognition and processing of the correct date
on February 29, 2000.

(3) GOVERNMENT ENTITY.—The term ‘‘gov-
ernment entity’’ means an agency, instru-
mentality, or other entity of Federal, State,
or local government (including multijuris-
dictional agencies, instrumentalities, and
entities).

(4) MATERIAL DEFECT.—The term ‘‘material
defect” means a defect in any item, whether
tangible or intangible, or in the provision of
a service, that substantially prevents the
item or service from operating or func-
tioning as designed or according to its speci-
fications. The term ‘‘material defect’ does
not include a defect that—

(A) has an insignificant or de minimis ef-
fect on the operation or functioning of an
item or computer program;

(B) affects only a component of an item or
program that, as a whole, substantially oper-
ates or functions as designed; or

(C) has an insignificant or de minimis ef-
fect on the efficacy of the service provided.

(5) STATE.—The term ‘‘State’” means any
State of the United States, the District of
Columbia, Commonwealth of Puerto Rico,
the Northern Mariana Islands, the United
States Virgin Islands, Guam, American
Samoa, and any other territory or possession
of the United States, and any political sub-
division thereof.

(6) CONTRACT.—The term ‘‘contract’” means
a contract, tariff, license, or warranty.

(7) ALTERNATIVE DISPUTE RESOLUTION.—The
term ‘‘alternative dispute resolution’ means
any process or proceeding, other than adju-
dication by a court or in an administrative
proceeding, to assist in the resolution of
issues in controversy, through processes
such as early neutral evaluation, mediation,
minitrial, and arbitration.

SEC. 4. APPLICATION OF ACT.

(a) GENERAL RULE.—This Act applies to
any Y2K action brought in a State or Fed-
eral court after February 22, 1999, for a Y2K
failure occurring before January 1, 2003, in-

CONGRESSIONAL RECORD — SENATE

cluding any appeal, remand, stay, or other
judicial, administrative, or alternative dis-
pute resolution proceeding in such an action.

(b) No NEwW CAUSE OF ACTION CREATED.—
Nothing in this Act creates a new cause of
action, and, except as otherwise explicitly
provided in this Act, nothing in this Act ex-
pands any liability otherwise imposed or
limits any defense otherwise available under
Federal or State law.

(c) APPLICATION OF ACT LIMITED.—Except
as otherwise indicated, this Act applies only
to claims for commercial loss between incor-
porated or unincorporated businesses, asso-
ciations, organizations, and enterprises, in-
cluding any sole proprietorship, corporation,
company (including any joint stock com-
pany), association, partnership, trust, or
governmental entity.

(d) CONTRACT PRESERVATION.—

(1) IN GENERAL.—Subject to paragraph (2),
in any Y2K action any written contractual
term, including a limitation or an exclusion
of liability, or a disclaimer of warranty,
shall be strictly enforced unless the enforce-
ment of that term would manifestly and di-
rectly contravene applicable State law in ef-
fect on January 1, 1999, specifically address-
ing that term.

(2) INTERPRETATION OF CONTRACT.—In any
Y2K action in which a contract to which
paragraph (1) applies is silent as to a par-
ticular issue, the interpretation of the con-
tract as to that issue shall be determined by
applicable law in effect at the time the con-
tract was executed.

(e) PREEMPTION OF STATE LAW.—This Act
supersedes State law to the extent that it es-
tablishes a rule of law applicable to a Y2K
action that is inconsistent with State law,
but nothing in this Act implicates, alters, or
diminishes the ability of a State to defend
itself against any claim on the basis of sov-
ereign immunity.

(f) SECURITIES ACTIONS EXCLUDED.—This
Act does not apply to a securities claim
brought under the securities laws (as defined
in section 3(a)(47) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(47)).

SEC. 5. PROPORTIONATE LIABILITY.

(a) IN GENERAL.—Except as provided in
subsections (b) and (c), a person against
whom a final judgment is entered in a non-
contractual Y2K action shall be liable solely
for the portion of the judgment that cor-
responds to the relative and proportional re-
sponsibility of that person. In determining
the percentage of responsibility of any de-
fendant, the trier of fact shall determine
that percentage as a percentage of the total
fault of all persons, including the plaintiff,
who caused or contributed to the total loss
incurred by the plaintiff.

(b) PROPORTIONATE LIABILITY.—

(1) DETERMINATION OF RESPONSIBILITY.—In
any Y2K action, the court shall instruct the
jury to answer special interrogatories, or, if
there is no jury, the court shall make find-
ings with respect to each defendant, includ-
ing defendants who have entered into settle-
ments with the plaintiff or plaintiffs con-
cerning the percentage of responsibility, if
any, of each defendant, measured as a per-
centage of the total fault of all persons who
caused or contributed to the loss incurred by
the plaintiff.

(2) CONTENTS OF SPECIAL INTERROGATORIES
OR FINDINGS.—The responses to interrog-
atories or findings under paragraph (1) shall
specify the total amount of damages that the
plaintiff is entitled to recover and the per-
centage of responsibility of each defendant
found to have caused or contributed to the
loss incurred by the plaintiff.

(3) FACTORS FOR CONSIDERATION.—In deter-
mining the percentage of responsibility
under this subsection, the trier of fact shall
consider—
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(A) the nature of the conduct of each per-
son found to have caused or contributed to
the loss incurred by the plaintiff; and

(B) the nature and extent of the causal re-
lationship between the conduct of each de-
fendant and the damages incurred by the
plaintiff.

(¢) JOINT LIABILITY FOR INTENTIONAL TORT
OR FAILURE TO REMEDIATE.—

(1) IN GENERAL.—Notwithstanding sub-
section (a), the liability of a defendant in a
Y2K action is joint and several—

(A) if the trier of fact specifically deter-
mines that the defendant committed an in-
tentional tort; or

(B) unless the defendant demonstrates by a
preponderance of the evidence both that the
defendant—

(i) identified the potential for Y2K failure
of the device or system used or sold by the
defendant that experienced the Y2K failure
alleged to have caused the plaintiff’s harm;
and

(ii) provided information calculated to
reach persons likely to experience Y2K fail-
ures of that device or system concerning rea-
sonable steps to avert or mitigate the poten-
tial Y2K failure.

(2) INTENTIONAL TORT.—For purposes of
paragraph (1) of this subsection, reckless
conduct by the defendant does not constitute
commission of an intentional tort by the de-
fendant.

(3) RIGHT TO CONTRIBUTION NOT AFFECTED.—
Nothing in this section affects the right,
under any other law, of a defendant to con-
tribution with respect to another defendant
determined under paragraph (1) of this sub-
section to be jointly and severally liable.

(d) SPECIAL RULES.—

(1) UNCOLLECTIBLE SHARE.—

(A) IN GENERAL.—Notwithstanding sub-
section (a), if, upon motion made not later
than 6 months after a final judgment is en-
tered in any Y2K action, the court deter-
mines that all or part of the share of the
judgment against a defendant for compen-
satory damages is not collectible against
that defendant, then each other defendant in
the action is liable for the uncollectible
share in proportion to the percentage of re-
sponsibility of that defendant.

(B) OVERALL LIMIT.—The total payments
required under subparagraph (A) from all de-
fendants may not exceed the amount of the
uncollectible share.

(C) SUBJECT TO CONTRIBUTION.—A defendant
against whom judgment is not collectible is
subject to contribution and to any con-
tinuing liability to the plaintiff on the judg-
ment.

(2) SPECIAL RIGHT OF CONTRIBUTION.—To the
extent that a defendant is required to make
an additional payment under paragraph (1),
that defendant may recover contribution—

(A) from the defendant originally liable to
make the payment;

(B) from any other defendant that is joint-
ly and severally liable;

(C) from any other defendant held propor-
tionately liable who is liable to make the
same payment and has paid less than that
over defendant’s proportionate share of that
payment; or

(D) from any other person responsible for
the conduct giving rise to the payment that
would have been liable to make the same
payment.

(3) NONDISCLOSURE TO JURY.—The standard
for allocation of damages under subsection
(a) and subsection (b)(1), and the procedure
for reallocation of uncollectible shares under
paragraph (1) of this subsection, shall not be
disclosed to members of the jury.

(e) SETTLEMENT DISCHARGE AND GENERAL
RIGHT OF CONTRIBUTION.—With the exception
of contribution in the case of an
uncollectible share, nothing in this section
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shall be construed to preempt or modify any
State law or rule governing discharge of de-
fendants who enter into settlements or the
right of any jointly and severally liable de-
fendant to seek contribution from any other
person.

(f) MORE PROTECTIVE STATE LAW NOT PRE-
EMPTED.—Nothing in this section pre-empts
or supersedes any provision of State statu-
tory law that—

(1) limits the liability of a defendant in a
Y2K action to a lesser amount than the
amount determined under this section; or

(2) otherwise affords a greater degree of
protection from joint or several liability
than is afforded by this section.

SEC. 6. PRE-LITIGATION NOTICE.

(a) IN GENERAL.—Before commencing a
Y2K action, except an action that seeks only
injunctive relief, a prospective plaintiff with
a Y2K claim shall send a verifiable written
notice by certified mail to each prospective
defendant in that action. The notice shall
provide specific and detailed information
about—

(1) the manifestations of any material de-
fect alleged to have caused harm or loss;

(2) the harm or loss allegedly suffered by
the prospective plaintiff;

(3) how the prospective plaintiff would like
the prospective defendant to remedy the
problem;

(4) the basis upon which the prospective
plaintiff seeks that remedy; and

(5) the name, title, address, and telephone
number of any individual who has authority
to negotiate a resolution of the dispute on
behalf of the prospective plaintiff.

(b) PERSON TO WHOM NOTICE TO BE SENT.—
The notice required by subsection (a) shall
be sent—

(1) to the registered agent of the prospec-
tive defendant for service of legal process;

(2) if the prospective defendant does not
have a registered agent, then to the chief ex-
ecutive officer of a corporation, the man-
aging partner of a partnership, the propri-
etor of a sole proprietorship, or to a simi-
larly-situated person for any other enter-
prise; or

(3) if the prospective defendant has des-
ignated a person to receive pre-litigation no-
tices on a Year 2000 Internet Website (as de-
fined in section 3(7) of the Year 2000 Informa-
tion and Readiness Disclosure Act), to the
designated person, if the prospective plain-
tiff has reasonable access to the Internet.

(¢) RESPONSE TO NOTICE.—

(1) IN GENERAL.—Within 30 days after re-
ceipt of the notice specified in subsection (a),
each prospective defendant shall send by cer-
tified mail with return receipt requested to
each prospective plaintiff a written state-
ment acknowledging receipt of the notice,
and describing the actions it has taken or
will take to address the problem identified
by the prospective plaintiff.

(2) WILLINGNESS TO ENGAGE IN ADR.—The
written statement shall state whether the
prospective defendant is willing to engage in
alternative dispute resolution.

(3) INADMISSABILITY.—A written statement
required by this paragraph is not admissible
in evidence, under Rule 408 of the Federal
Rules of Evidence or any analogous rule of
evidence in any State, in any proceeding to
prove liability for, or the invalidity of, a
claim or its amount, or otherwise as evi-
dence of conduct or statements made in com-
promise negotiations.

(4) PRESUMPTIVE TIME OF RECEIPT.—For
purposes of paragraph (1), a notice under sub-
section (a) is presumed to be received 7 days
after it was sent.

(d) FAILURE TO RESPOND.—If a prospective
defendant—

(1) fails to respond to a notice provided
pursuant to subsection (a) within the 30 days
specified in subsection (c)(1); or
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(2) does not describe the action, if any, the
prospective defendant has taken, or will
take, to address the problem identified by
the prospective plaintiff,
the prospective plaintiff may immediately
commence a legal action against that pro-
spective defendant.

(e) REMEDIATION PERIOD.—

(1) IN GENERAL.—If the prospective defend-
ant responds and proposes remedial action it
will take, or offers to engage in alternative
dispute resolution, then the prospective
plaintiff shall allow the prospective defend-
ant an additional 60 days from the end of the
30-day notice period to complete the pro-
posed remedial action before commencing a
legal action against that prospective defend-
ant.

(2) EXTENSION BY AGREEMENT.—The pro-
spective plaintiff and prospective defendant
may change the length of the 60-day remedi-
ation period by written agreement.

(3) MULTIPLE EXTENSIONS NOT ALLOWED.—
Except as provided in paragraph (2), a de-
fendant in a Y2K action is entitled to no
more than one 30-day period and one 60-day
remediation period under paragraph (1).

(4) STATUTES OF LIMITATION, ETC., TOLLED.—
Any applicable statute of limitations or doc-
trine of laches in a Y2K action to which
paragraph (1) applies shall be tolled during
the notice and remediation period under that
paragraph.

(f) FAILURE TO PROVIDE NOTICE.—If a de-
fendant determines that a plaintiff has filed
a Y2K action without providing the notice
specified in subsection (a) or without await-
ing the expiration of the appropriate waiting
period specified in subsection (c), the defend-
ant may treat the plaintiff’s complaint as
such a notice by so informing the court and
the plaintiff in its initial response to the
plaintiff. If any defendant elects to treat the
complaint as such a notice—

(1) the court shall stay all discovery and
all other proceedings in the action for the
appropriate period after filing of the com-
plaint; and

(2) the time for filing answers and all other
pleadings shall be tolled during the appro-
priate period.

(g) EFFECT OF CONTRACTUAL OR STATUTORY
WAITING PERIODS.—In cases in which a con-
tract, or a statute enacted before January 1,
1999, requires notice of non-performance and
provides for a period of delay prior to the ini-
tiation of suit for breach or repudiation of
contract, the period of delay provided by
contract or the statute is controlling over
the waiting period specified in subsections
(c) and (d).

(h) STATE LAW CONTROLS ALTERNATIVE
METHODS.—Nothing in this section super-
sedes or otherwise preempts any State law or
rule of civil procedure with respect to the
use of alternative dispute resolution for Y2K
actions.

(1) PROVISIONAL REMEDIES UNAFFECTED.—
Nothing in this section interferes with the
right of a litigant to provisional remedies
otherwise available under Rule 65 of the Fed-
eral Rules of Civil Procedure or any State
rule of civil procedure providing extraor-
dinary or provisional remedies in any civil
action in which the underlying complaint
seeks both injunctive and monetary relief.

(j) SPECIAL RULE FOR CLASS ACTIONS.—For
the purpose of applying this section to a Y2K
action that is maintained as a class action in
Federal or State court, the requirements of
the preceding subsections of this section
apply only to named plaintiffs in the class
action.

SEC. 7. PLEADING REQUIREMENTS.

(a) APPLICATION WITH RULES OF CIVIL PRO-
CEDURE.—This section applies exclusively to
Y2K actions and, except to the extent that
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this section requires additional information
to be contained in or attached to pleadings,
nothing in this section is intended to amend
or otherwise supersede applicable rules of
Federal or State civil procedure.

(b) NATRE AND AMOUNT OF DAMAGES.—In all
Y2K actions in which damages are requested,
there shall be filed with the complaint a
statement of specific information as to the
nature and amount of each element of dam-
ages and the factual basis for the damages
calculation.

(c) MATERIAL DEFECTS.—In any Y2K action
in which the plaintiff alleges that there is a
material defect in a product or service, there
shall be filed with the complaint a statement
of specific information regarding the mani-
festations of the material defects and the
facts supporting a conclusion that the de-
fects are material.

(d) REQUIRED STATE OF MIND.—In any Y2K
action in which a claim is asserted on which
the plaintiff may prevail only on proof that
the defendant acted with a particular state
of mind, there shall be filed with the com-
plaint, with respect to each element of that
claim, a statement of the facts giving rise to
a strong inference that the defendant acted
with the required state of mind.

SEC. 8. DUTY TO MITIGATE.

In addition to any duty to mitigate im-
posed by State law, if the defendant has
made available to purchasers or users, as ap-
propriate, of the defendant’s product or serv-
ices information concerning means of rem-
edying or avoiding the Y2K failure alleged to
have caused plaintiff’s damages, damages
awarded in any Y2K action shall exclude
compensation for damages the plaintiff could
reasonably have avoided in light of any such
information, whether made available by the
defendant or others, of which the plaintiff
was, or reasonably should have been, aware.
SEC. 9. APPLICATION OF EXISTING IMPOS-

SIBILITY OR COMMERCIAL IMPRAC-
TICABILITY DOCTRINES.

In any Y2K action for breach or repudi-
ation of contract, the applicability of the
doctrines of impossibility and commerical
impracticability shall be determined by the
law in existence on January 1, 1999. Nothing
in this Act shall be construed as limiting or
impairing a party’s right to assert defenses
based upon such doctrines.

SEC. 10. DAMAGES LIMITATION BY CONTRACT.

In any Y2K action for breach or repudi-
ation of contract, no party may claim, nor
be awarded, any category of damages unless
such damages are allowed—

(1) by the express terms of the contract,
unless enforcement of the term in question
would manifestly and directly contravene
applicable State law on January 1, 1999, di-
rectly addressing that term; or

(2) by operation of State law at the time
the contract was effective or by operation of
Federal law.

SEC. 11. DAMAGES IN TORT CLAIMS.

(a) IN GENERAL.—A party to a Y2K action
making a tort claim may not recover dam-
ages for economic loss involving a defective
device or system or service unless—

(1) the recovery of such losses is provided
for in a contract to which the party seeking
to recover such losses is a party;

(2) such losses result directly from damage
to property caused by the Y2K failure (other
than damage to property that is the subject
of the contract between the parties to the
Y2K action or, in the event there is no con-
tract between the parties, other than dam-
age caused only to the property that experi-
enced the Y2K failure), and such damages are
permitted under applicable Federal or State
law; or
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(3) the defendant committed an intentional
tort, except where the tort involves mis-
representation or fraud regarding the at-
tributes or capabilities of the product that
forms the basis for the underlying claim.

(b) EconoMIC Loss.—For purposes of this
section only, and except as otherwise specifi-
cally provided in a valid and enforceable
written contract between the plaintiff and
the defendant in a Y2K action, the term
‘‘economic loss”—

(1) means amounts awarded to compensate
an injured party for any loss other than
losses described in subsection (a)(2); and

(2) includes amounts awarded for damages
such as—

(A) lost profits or sales;

(B) business interruption;

(C) losses indirectly suffered as a result of
the defendant’s wrongful act or omission;

(D) losses that arise because of the claims
of third parties;

(E) losses that must be plead as special
damages; and

(F) consequential damages (as defined in
the Uniform Commercial Code or analogous
State commercial law).

(c) CERTAIN ACTIONS EXCLUDED.—This sec-
tion does not affect, abrogate, amend, or
alter any patent, copyright, trade-secret,
trademark, or service-mark action, or any
claim for defamation or invasion of privacy
under Federal or State law.

(d) CERTAIN OTHER ACTIONS.—A person lia-
ble for damages, whether by settlement or
judgment, in a civil action to which this Act
does not apply because of section 4(c) whose
liability, in whole or in part, is the result of
a Y2K failure may, notwithstanding any
other provision of this Act, pursue any rem-
edy otherwise available under Federal or
State law against the person responsible for
that Y2K failure to the extent of recovering
the amount of those damages.

(e) DEVICE OR SYSTEM.—For purposes of
subsection (a), a ‘‘device or system’ means
any device or system (including any com-
puter system and any microchip or inte-
grated circuit embedded in another device or
product), or any software, firmware, or other
set or collection of processing instructions.
SEC. 12. STATE OF MIND; CONTROL.

(a) DEFENDANT’S STATE OF MIND.—In a Y2K
action other than a claim for breach or repu-
diation of contract, and in which the defend-
ant’s actual or constructive awareness of an
actual or potential Y2K failure is an element
of the claim, the defendant is not liable un-
less the plaintiff establishes that element of
the claim by the standard of evidence under
applicable State law in effect before January
1, 1999.

(b) CONTROL NOT DETERMINATIVE OF LIABIL-
ITY.—The fact that a Y2K failure occurred in
an entity, facility, system, product, or com-
ponent that was sold, leased, rented, or oth-
erwise within the control of the party
against whom a claim is asserted in a Y2K
action shall not constitute the sole basis for
recovery of damages in that action. A claim
in a Y2K action for breach or repudiation of
contract for such a failure is governed by the
terms of the contract.

(¢) PROTECTIONS OF THE YEAR 2000 INFORMA-
TION AND READINESS DISCLOSURE ACT.—Noth-
ing in this Act shall alter or affect any of the
obligations, protections, or duties estab-
lished by the Year 2000 Information and
Readiness Disclosure Act.

SEC. 13. APPOINTMENT OF SPECIAL MASTERS OR
MAGISTRATES FOR Y2K ACTIONS.

Any District Court of the United States in
which a Y2K action is pending may appoint
a special master or a magistrate to hear the
matter and to make findings of fact and con-
clusions of law in accordance with Rule 53 of
the Federal Rules of Civil Procedure.
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SEC. 14. Y2K ACTIONS AS CLASS ACTIONS.

(A) MINIMUM INJURY REQUIREMENT.—A Y2K
class action involving a claim that a product
or service is defective may be maintained as
a class action in Federal or State court as to
that claim only if—

(1) it satisfies all other prerequisites estab-
lished by applicable Federal or State law, in-
cluding applicable rules of civil procedure;
and

(2) the court finds that the defect in a
product or service as alleged would be a ma-
terial defect for the majority of the members
of the class.

(b) NATURE AND AMOUNT OF DAMAGES.—In
any Y2K class action in which damages are
requested, there shall be filed with the com-
plaint a statement of specific information as
to the nature and amount of each element of
damages and the factual basis for the dam-
ages calculation.

(c) MATERIAL DEFECTS.—In any Y2K class
action, there shall be filed with the com-
plaint a statement of specific information
regarding the manifestations of the mate-
rials defects and the facts supporting a con-
clusion that the defects are material as to a
majority of the members of the class.

(d) REQUIRED STATE OF MIND.—In any Y2K
class action in which a claim is asserted on
which the plaintiff class may prevail only on
proof that the defendant acted with a par-
ticular state of mind, there shall be filed
with the complaint, with respect to each ele-
ment of that claim, a statement of the facts
giving rise to a strong inference that the de-
fendant acted with the required state of
mind.

(e) APPLICATION TO INDIVIDUALS AND NON-
COMMERCIAL Lo0ss.—The provisions of this
section shall apply to claims brought by in-
dividuals, to claims by entities described in
section 4(c) and to claims for non-commecial
as well as commercial loss; but shall not
apply to claims for wrongful death or per-
sonal injury.

LEAHY AMENDMENT NO. 611

Mr. LEAHY proposed an amendment
to amendment No. 608 proposed by Mr.
McCAIN to the bill, S. 96, supra; as fol-
lows:

At the appropriate place, insert the fol-
lowing:

SEC. . EXCLUSION FOR CONSUMERS.

(a) CONSUMER ACTIONS.—This Act does not
apply to any Y2K action brought by a con-
sumer.

(b) DEFINITIONS.—In this section:

(1) CONSUMER.—The term ‘‘consumer’’
means an individual who acquires a con-
sumer product for purposes other than re-
sale.

(2) CONSUMER PRODUCT.—The term ‘‘con-
sumer product’’ means any personal property
or service which is normally used for per-
sonal, family, or household purposes.

MURKOWSKI AMENDMENT NO. 612

Mr. BENNETT (for Mr. MURKOWSKI)
proposed an amendment to amendment
No. 608 proposed by Mr. MCCAIN to the
bill, S. 96, supra; as follows:

Section 7(c) of the bill is amended by add-
ing at the end the following:

(5) PRIORITY.—A prospective defendant re-
ceiving more than 1 notice under this section
shall give priority to notices with respect to
a product or service that involves a health or
safety related Y2K failure.

MURKOWSKI AMENDMENT NO. 613
(Ordered to lie on the table.)
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Mr. MURKOWSKI submitted an
amendment intended to be proposed by
him to the bill, S. 96, supra; as follows:

At the end of section 5(b)(3), strike ‘‘plain-
tiff.” and insert the following: ‘‘plaintiff or
that the defendant sold the product or serv-
ice that is the subject of the Y2K action
after the date of enactment of this Act
knowing that the product or service will
have a Y2K failure, without a signed waiver
from the plaintiff.”

GREGG AMENDMENT NO. 614

(Ordered to lie on the table.)

Mr. GREGG submitted an amend-
ment intended to be proposed by him
to the bill, S. 96, supra; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . SUSPENSION OF PENALTIES FOR CER-
TAIN YEAR 2000 FAILURES BY SMALL
BUSINESS CONCERNS.

(a) DEFINITIONS.—In this section—

(1) the term ‘‘agency’ means any executive
agency, as defined in section 105 of title 5,
United States Code, that has the authority
to impose civil penalties on small business
concerns;

(2) the term ‘‘first-time violation’® means
any first-time violation within the last 3
years, directly resulting from a Y2K failure,
of a Federal rule or regulation; and

(3) the term ‘‘small business concern’ has
the meaning given such term in section 3 of
the Small Business Act (25 U.S.C. 632).

(b) ESTABLISHMENT OF LIAISONS.—Not later
than 30 days after the date of enactment of
this section, each agency shall establish 1
point of contact within the agency to act as
a liaison between the agency and small busi-
ness concerns with respect to problems aris-
ing out of Y2K failures and compliance with
Federal rules or regulations.

(c) GENERAL RULE.—Subject to subsections
(d) and (e), no agency shall impose any civil
money penalty on a small business concern
for a first-time violation.

(d) STANDARDS FOR WAIVER.—In order to
receive a waiver of civil money penalties
from an agency for a first-time violation, a
small business concern shall demonstrate
that—

(1) the small business concern previously
made a good faith effort to effectively reme-
diate Y2K problems;

(2) a first-time violation occurred as a re-
sult of the Y2K system failure of the small
business concern or other entity, which af-
fects the small business concern’s ability to
comply with federal regulation;

(3) the first-time violation was unavoidable
in the face of a Y2K system failure or oc-
curred as a result of efforts to prevent the
disruption of critical functions or services
that could result in the harm of life or prop-
erty;

(4) upon identification of a first-time viola-
tion the small business concern wishing to
receive a waiver began immediate actions to
remediate the violation; and

(5) the small business concern submitted
notice to the appropriate agency within a
reasonable time not to exceed 7 business
days from the time that the small business
concern became aware that a first-time vio-
lation had occurred.

(e) EXCEPTIONS.—An agency may impose
civil penalties authorized under Federal law
on a small business concern for a first-time
violation if the small business concern fails
to correct the violation not later than 6
months after initial notification to the agen-
cy.

INHOFE AMENDMENT NO. 615
(Ordered to lie on the table.)
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Mr. INHOFE submitted an amend-
ment intended to be proposed by him
to the bill, S. 96, supra; as follows:

On page  , between lines =~ and
insert the following:

() APPLICATION TO ACTIONS BROUGHT BY
A GOVERNMENTAL ENTITY.—

(1) IN GENERAL.—To the extent provided in
this subsection, this Act shall apply to an
action brought by a governmental entity de-
scribed in section 3(1)(C).

(2) DEFINITIONS.—In this subsection:

(A) DEFENDANT.—

(i) IN GENERAL.—The term ‘‘defendant’ in-
cludes a State or local government.

(ii) STATE.—The term ‘‘State’ means each
of the several States of the United States,
the District of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Commonwealth of
the Northern Mariana Islands.

(iii) LOCAL GOVERNMENT.—The term ‘‘local
government’ means—

(I) any county, city, town, township, par-
ish, village, or other general purpose polit-
ical subdivision of a State; and

(IT) any combination of political subdivi-
sions described in subclause (I) recognized by
the Secretary of Housing and Urban Develop-
ment.

(B) Y2K UPSET.—The term ‘“Y2K upset’—

(i) means an exceptional incident involving
temporary noncompliance with applicable
federally enforceable measurement or re-
porting requirements because of factors re-
lated to a Y2K failure that are beyond the
reasonable control of the defendant charged
with compliance; and

(ii) does not include—

(I) noncompliance with applicable federally
enforceable requirements that constitutes or
would create an imminent threat to public
health, safety, or the environment;

(IT) noncompliance with applicable feder-
ally enforceable requirements that provide
for the safety and soundness of the banking
or monetary system, including the protec-
tion of depositors;

(IIT) noncompliance to the extent caused
by operational error or negligence;

(IV) lack of reasonable preventative main-
tenance; or

(V) lack of preparedness for Y2K.

(3) CONDITIONS NECESSARY FOR A DEM-
ONSTRATION OF A Y2K UPSET.—A defendant
who wishes to establish the affirmative de-
fense of Y2K upset shall demonstrate,
through properly signed, contemporaneous
operating logs, or other relevant evidence
that—

(A) the defendant previously made a good
faith effort to effectively remediate Y2K
problems;

(B) a Y2K upset occurred as a result of a
Y2K system failure or other Y2K emergency;

(C) noncompliance with the applicable fed-
erally enforceable measurement or reporting
requirement was unavoidable in the face of a
Y2K emergency or was intended to prevent
the disruption of critical functions or serv-
ices that could result in the harm of life or
property;

(D) upon identification of noncompliance
the defendant invoking the defense began
immediate actions to remediate any viola-
tion of federally enforceable measurement or
reporting requirements; and

(E) the defendant submitted notice to the
appropriate Federal regulatory authority of
a Y2K upset within 72 hours from the time
that it became aware of the upset.

(4) GRANT OF A Y2K UPSET DEFENSE.—Sub-
ject to the other provisions of this sub-
section, the Y2K upset defense shall be a
complete defense to any action brought as a
result of noncompliance with federally en-
forceable measurement or reporting require-
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ments for any defendant who establishes by
a preponderance of the evidence that the
conditions set forth in paragraph (3) are met.

(5) LENGTH OF Y2K UPSET.—The maximum
allowable length of the Y2K upset shall be
not more than 30 days beginning on the date
of the upset unless granted specific relief by
the appropriate regulatory authority.

(6) VIOLATION OF A Y2K UPSET.—Fraudulent
use of the Y2K upset defense provided for in
this subsection shall be subject to penalties
provided in section 1001 of title 18, United
States Code.

(7) EXPIRATION OF DEFENSE.—The Y2K
upset defense may not be asserted for a Y2K
upset occurring after June 30, 2000.

SESSIONS AMENDMENTS NOS. 616—

617
(Ordered to lie on the table.)
Mr. SESSIONS submitted two

amendments intended to be proposed
by him to the bill, S. 96, supra; as fol-
lows:

AMENDMENT No. 616

At an appropriate place in section 15, add
the following section:

SEC. .ADMISSIBLE EVIDENCE.

A defendant in any Y2K action shall be en-
titled to introduce into evidence commu-
nications between the defendant and its fed-
eral and state regulator and the results of
any regulatory review conducted with re-
spect to the defendant’s efforts to prevent a
Y2K failure from occurring.

AMENDMENT NoO. 617

At an appropriate place at the end of sec-
tion 5 add the following:

SUBSECTION . RATIONAL RELATIONSHIP.

In any action covered by this Act, punitive
damages shall not be awarded unless the
amount of the punitive award is rationally
related to the totality of the defendant’s
wrongdoing.

BOXER AMENDMENT NO. 618

(Ordered to lie on the table.)

Mrs. BOXER submitted an amend-
ment intended to be proposed by her to
the bill, S. 618, supra; as follows:

In section 7(e) insert at the end the fol-
lowing:

(5) SPECIAL RULE.—

(A) IN GENERAL.—With respect to a defend-
ant that is a manufacturer of a device or sys-
tem (including any computer system and any
microchip or integrated circuit embedded in
another device or product), or any software,
firmware, or other set or collection of proc-
essing instructions to process, to calculate,
to compare, to sequence, to display, to store,
to transmit, or to receive year-2000 date-re-
lated data that experienced a Y2K failure,
the defendant shall, during the remediation
period provided in this subsection—

(i) make available to the plaintiff a repair
or replacement, if available, at the actual
cost to the manufacturer, for a device or
other product that was first introduced for
sale after January 1, 1990 and before January
1, 1995; and

(ii) make available at no charge to the
plaintiff a repair or replacement, if avail-
able, for a device or other product that was
first introduced for sale after December 31,
1994.

(B) DAMAGES.—If a defendant fails to com-
ply with this paragraph, the court shall con-
sider that failure in the award of any dam-
ages, including economic loss and punitive
damages.
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AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS
Mr. McCAIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
Wednesday, June 9, 1999, to conduct a
hearing on ‘‘Financial Privacy.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. MCCAIN. Mr. President, I ask
unanimous consent that the Senate
Committee on Commerce, Science and
Transportation be authorized to meet
on Wednesday, June 9, 1999, at 9:30 a.m.
on S. 837—Auto Choice Reform Act of
1999.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FINANCE
Mr. McCAIN. Mr. President, the Fi-
nance Committee requests unanimous
consent to conduct a hearing on
Wednesday, June 9, 1999, beginning at
10 a.m. in room 215 Dirksen.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. McCAIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Wednesday, June 9, 1999, at
10 a.m. to hold a hearing.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. McCAIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Wednesday, June 9, 1999, at 3
p.m. to hold a hearing.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON GOVERNMENT AFFAIRS
Mr. MCcCAIN. Mr. President, I ask
unanimous consent that the Govern-
mental Affairs Committee be per-
mitted to meet on Wednesday, June 9,
1999, at 10 a.m. for a hearing on over-
sight of national security methods and
processes relating to the Wen-Ho Lee
espionage investigation.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON INDIAN AFFAIRS
Mr. McCCAIN. Mr. President, I ask
unanimous consent that the Senate
Committee on Indian Affairs be author-
ized to meet during the session of the
Senate on Wednesday, June 9, 1999, at
9:30 a.m. to conduct an oversight hear-
ing on internet gaming. The hearing
will be held in room 485, Russell Senate
Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON SMALL BUSINESS
Mr. McCAIN. Mr. President, I ask
unanimous consent that the Com-
mittee on Small Business be authorized
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