S5390

for the Cure has become the largest 5-
K in the world.

I believe this race is widely attended
because breast cancer has affected so
many people. One in 9 women and ap-
proximately 12,000 men are diagnosed
with breast cancer every year. So, in
some way, everyone—every man,
woman, and child is affected by this
disease. The Race for the Cure is im-
portant because it brings awareness to
this disease that is so prevalent today.

This cause and this race are impor-
tant to me for many reasons. There are
several women who are very important
to me who are survivors of this terrible
disease. | have learned so much from
these women; | have seen their courage
and, believe me, | want to underscore
that point—very courageous. | have
seen their willingness to fight.
Through them, | have learned more
about the value of life.

We often take for granted the gifts
that we have been given. We catch our-
selves thinking about what will happen
in an hour, or in a couple of days, and
we forget to live for right now. The
precious time that we have with our
loved ones is invaluable. We take too
little time with them. Through their
struggles to fight breast cancer, these
women have shown me the importance
of a life lived well. And for that, I
thank each of them.

This race is being held in over 95 cit-
ies in the United States over the next
few weeks. | am proud to say that this
weekend, on May 15, the Race for the
Cure will be held in Helena, MT, my
State’s capital. Approximately 3,000
runners will participate. More impor-
tant, over 300 breast cancer survivors
will participate this weekend in the
race for life.

Seventy-five percent of the race pro-
ceeds are used to provide mammog-
raphy vouchers and grants for follow-
up diagnostic tests for more than 600
women in Montana. Thirty-two health
care facilities in my State participate
in this program.

I extend my special thanks to the
Montana Race organizers Connie
Malcom and Bobbie Pomroy and the
hundreds of volunteers working to-
gether to make this important event
occur. Women like Jan Paulsen, a
seven-year survivor who will represent
my State at the National Race for the
Cure here in Washington, DC, on June
5.

Congratulations to everyone involved
in this important event and good luck
to all!

Mr. President, | yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WYDEN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Y2K ACT

Mr. WYDEN. Mr. President, as the
Senate prepares for a Tuesday cloture
vote on the Y2K litigation reform legis-
lation, | want to spend just a few min-
utes this afternoon trying to describe
where | believe we are in the course of
the Senate debate and all the bipar-
tisan progress that has been made in
the last few weeks on this issue. | espe-
cially emphasize the bipartisan focus
that has been taking place in the Sen-
ate.

The House had a vote, as the Pre-
siding Officer knows, this week. Re-
grettably, it was pretty much along
partisan lines. There is certainly noth-
ing partisan about this issue. If we
have chaos early in the next century as
a result of Y2K frivolous lawsuits, folks
are not going to be sitting around ask-
ing whether Democrats or Republicans
caused it. They are going to be saying:
What was the problem? Why didn’t the
Congress deal with it?

Fortunately, the Senate, unlike the
House, has been working in a bipar-
tisan way to deal with this. On the Re-
publican side, Chairman McCAIN and
Chairman HATCH, Senator GORTON,
Senator BENNETT, and a variety of Sen-
ators have worked with me and Sen-
ator DobD, who is the Democratic lead-
er on this issue and has done such a
good job on the Y2K committee. And
Senator FEINSTEIN has made enormous
contributions. She represents Cali-
fornia, of course, a State that has a
great interest in technology issues.

The most important thing, as the
Senate goes to the important Y2K de-
bate next week, is for all of us to recog-
nize that we have taken a completely
different approach from that of the
House of Representatives. There was no
evidence of bipartisanship in the House
last week. That has not been the case
in the Senate.

I also want to make it clear, both
Senate Democrats and Republicans are
interested in working with the White
House on this legislation. For the
White House to veto a responsible Y2K
bill would be like throwing a monkey
wrench into the technology engine that
is driving this Nation’s economic pros-
perity.

I cannot believe the White House
would want to do that. | know there
are many in the White House who have
ideas and suggestions and are talking
to Senators of both parties. We are
anxious to hear from them, because the
Senate is going to move next week to
this debate and now is the time for
them to come forward with their prac-
tical suggestions.

As the Presiding Officer knows, this
is a topic that cannot wait. There are a
variety of issues before the Senate
where the immediacy may not be all
that crucial. This is an issue that can-
not wait, because if we do not deal with
it now, | personally believe what will
happen is, early in the next century we
really will have chaos as a result of
this Y2K situation. The Senate could
find itself back in a special session at
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that time having to deal with it. It is
much better to do it now and to do it
in a bipartisan way.

I want to spend a few minutes talk-
ing about how this effort to make this
issue bipartisan and ensure that it is
fair to both consumers and business
has evolved over the last few weeks.

The legislation that is coming before
the Senate early next week is the legis-
lation that began in the Senate Com-
merce Committee, led in that effort by
Chairman McCAIN and Senator GORTON.
Unfortunately, there was a strict
party-line vote in the Senate Com-
merce Committee. | and others said
there were a whole lot of features of
that original Senate Commerce bill
that were just unacceptable to us.

For example, it included language
that would have provided what is
called a ‘‘reasonable effort” sort of de-
fense which just was not fair to the
plaintiff and to the consumer, and |
and others said that we could not sup-
port the bill at that time.

But after it came out of the Senate
Commerce Committee, Chairman
MCcCAIN, to his credit, with other lead-
ers on the Republican side of the aisle,
made it clear that they wanted to work
with Senator DobD, Senator FEINSTEIN,
Senator KERRY, myself, and others to
fashion a truly bipartisan bill. | believe
that is what the Senate has before it
now.

For example, the legislation which is
coming before the Senate on Tuesday,
which we will vote on Tuesday morn-
ing, has a sunset provision in it. We
have heard all this talk on the floor of
the Senate about how Y2K litigation
legislation is going to be changing the
tort laws and our legal system for all
time, that it is going to be making
these changes that are just going to
last for time immemorial.

The fact of the matter is, the Y2K
legislation sunsets in 2003. It is for a
short period of time, and for a period of
time to deal with what we think will
otherwise be a variety of frivolous law-
suits and unnecessary litigation.

Second, the legislation which will be
before the Senate early next week does
absolutely nothing to change the tort
remedies that consumers would have if
they were injured as a result of a Y2K-
related problem.

For example, if an individual is in an
elevator that falls as a result of a com-
puter failure, and tragically falls, say,
10 floors in an office building, and that
individual is badly injured or Killed, in
that instance all of the existing legal
remedies, all of the existing tort rem-
edies that are now on the books, would
still apply. The legislation before the
Senate now would not touch in any
way, hot in any way, those remedies
for personal injuries that would come
about as a result of a Y2K failure.

So those two consumer protections—
the sunset provision and ensuring that
tort remedies are available to injured
consumers—are in place and there to
protect the public, and it is important
that the Senate know that as we go to
the upcoming Tuesday vote.
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Third, the legislation which is before
the Senate now eliminates the new and
vague Federal defense, ‘“‘reasonable ef-
forts,” which was what was in the
original Commerce Committee legisla-
tion. We think that was simply too
mushy, too vague. It has been elimi-
nated.

Fourth, after the legislation left the
Commerce Committee, there were con-
cerns about a new preemptive Federal
standard for establishing punitive dam-
ages. Now, under the legislation before
the Senate, the current standards as
set out in our various States are going
to prevail.

Fourth, after the legislation left the
committee, we restored punitive dam-
ages in the most important cases. If a
defendant is acting in bad faith, is en-
gaged in egregious conduct that is of-
fensive to consumers, all of the oppor-
tunities for punitive damages will lie.
Also, if the defendant is insolvent,
there will be a chance for the plaintiff
to be made whole in those kinds of in-
stances as well.

So the principle of joint liability for
defendants in these key areas is in fact
kept in place.

Next, we restore liability for direc-
tors and officers when they make mis-
leading statements and withhold infor-
mation regarding any actual or poten-
tial Y2K problem.

So all of that was essentially in the
changes which Senator McCAIN and |
brought to the Senate several weeks
ago. We thought that that showed a
good-faith effort to work with all sides,
to work with the technology commu-
nity, to work with consumer organiza-
tions. We consulted with the organiza-
tions representing trial lawyers. We
thought it reflected a good balance.

After that effort, Senator DopD, the
Democratic leader on the Y2K issue,
presented a number of other very, very
good suggestions, and those have been
added as well.

So the Senate now has a Y2K reform
bill in front of it where there have been
10 major changes made since this legis-
lation left the Commerce Committee,
changes that Senator McCAIN and |
agreed to, that we thought did the job.
Senator Dobb came forward with some
other additional and excellent changes.
And Senator McCAIN, to his credit and
effort to be bipartisan, accepted those
as well.

So we have now, | think, addressed
what has been the original concern of a
number of Senators. We keep in place,
for example, the States’ standards with
respect to evidence iIn these -cases.
There was a concern by some Senators
that somehow this legislation had
raised the bar in terms of the plaintiff
having to meet higher standards of evi-
dence in order to make their case. We
kept the current State evidentiary
standards.

So now in fact our standards with re-
spect to evidence track the language in
the securities litigation reform bill
that was passed and signed into law as
well as the 1992 Y2K Information Read-
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iness Disclosure Act. So it is clear that
there is precedent for the evidentiary
standards we are using in this legisla-
tion.

These are major changes. They were
put together by a bipartisan group and
together, | think, reflect the kind of
legislation that the Senate ought to
pass and | think will pass when we get
an opportunity to vote on the legisla-
tion on the merits.

I will also tell you that this makes
the Senate bill a very, very different
bill from the legislation the House of
Representatives enacted a few days
ago. The House legislation in fact had
a vague reasonable-efforts defense. We
got rid of that after it came out of the
Senate Commerce Committee. Senator
McCAIN and | and Senator FEINSTEIN
and others looked at the legislation.
We got rid of that. We said it is too
vague, it is not fair to the plaintiff or
the consumer. The House kept it ear-
lier in the week.

The House legislation did not have a
sunset date in it. Our legislation does.
It says this is going to be for a short
time window, until 2003.

A number of other changes which we
think are not fair to the plaintiff or
the consumer were areas that the
House was unwilling to touch. On the
directors and officers, they do not take
the position that we take. They would
limit liability for directors and offi-
cers. They do not take the position
that we take on proportionate liabil-
ity. And in fact they do have a higher
evidentiary standard for the plaintiff
and the consumer than we do.

So the fact is, the Senate will be vot-
ing on a very, very different bill. I am
hopeful that the Senate will strongly
endorse our approach, which we think
is fair to both plaintiffs and defend-
ants.

There have been other ideas floated
in the last couple of days. | will wrap
up just for a few minutes by talking
about them, because | think if you look
at what is being floated now, our legis-
lation again falls right into the bal-
anced, centrist kind of approach the
Senate ought to be taking. I am going
to wrap up just by briefly discussing
some of these other ideas which have
been circulated in the last couple of
days.

There are some who would like to
limit the legislation only to commer-
cial laws. This would deny the con-
sumer the chance to get a Y2K problem
fixed in a timely manner. That is what
we do in our legislation. But some who
would limit the legislation only to
commercial laws would force those who
are least able to afford attorneys to go
out and have to hire them. Under our
bill, the consumer tells the manufac-
turer or the vendor how they want the
problem fixed and they would be able
to get the job done in 90 days or less.

I do not think the consumer wants to
spend months and even years waiting
in line after all the other frivolous law-
suits go forward before theirs. | think
people want to get their problems
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solved and want to get them solved
quickly. The fact is, under our legisla-
tion, if the consumer, if the plaintiff, is
not treated fairly, if the consumers do
not believe they get a fair shake, they
can go out and file suit on the very
first day—the very first day—and be in
a position to have their issue aired im-
mediately.

Some of the other proposals that
have been offered would offer no pro-
tection for small business from puni-
tive damages. Without some protec-
tion, a small business could be facing
an avalanche of lawsuits. Putting a
small business out of business is, in my
view, an odd way to try to fix the Y2K
problem. But what Senator DobD did,
with the valuable additions that he
made, was the kind of approach that I
think really does protect the small
business and deal with the issue of
small businesses and punitive damages
responsibly. Unlimited joint liability,
and we have heard some who have ad-
vocated that, would declare open sea-
son on anybody in the wholesale or in
the retail chain. You do that, and there
is absolutely no protection for the
small business mainstream retailer.

Now, what has been interesting is
that some who have opposed the efforts
that our bipartisan group has made on
the Y2K issue have said that we are
against small business and that small
business does not get a fair shake
under our legislation.

The fact of the matter is that hun-
dreds of small business organizations
have endorsed the bipartisan legisla-
tion that is before the Senate. | think
the idea of having unlimited joint li-
ability really would be inequitable to
the small business. Certainly, we ought
to make sure those small businesses
that are most vulnerable get a fair
shake.

Other approaches just do not offer
the incentives to business that we
think are necessary to help fix the Y2K
problem. They just force the consumer
into the courtroom, really give busi-
nesses no reason to help mitigate the
Y2K situation.

This isn’t a partisan issue. It affects
every computer system that uses date
information. Every piece of hardware,
every piece of an operating support
system, and every software program
that uses date-related information may
be affected. It is not a design flaw.

There has somehow been spread
across the country the notion that all
of this stems from design flaws in our
computer systems. It was an engineer-
ing trade-off. To get more space on a
disk and in memory, the precision of
century indicators was abandoned. It is
hard for all of us to believe today that
disk and memory space used to be at a
premium, but it was. In the early 1960s,
for example, computer memory cost as
much as $1 million for what today can
be purchased for less than $100. No
computer programmer thought that
the programs written then would still
be running in the year 2000, but they
are.
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The trade-off became the industry
standard, and computers cannot work
at all without industry standards.
Those standards are the means by
which programs and systems exchange
information.

I guess you could try to solve the
Y2K problem by just dumping all the
old layers of computer code that have
been accumulated in the last few dec-
ades, but that is not a realistic way to
proceed. Everybody involved, from
CEOs to all of the people doing basic
programming, need to continue the
painstaking process of making sure
that all systems are Y2K compliant.
Our goal ought to be to bring every in-
formation technology system into Y2K
compliance as soon as possible. That
ought to be our principal focus and, at
the same time, we ought to make sure,
as our legislation does, that there is a
good safety net in place.
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I am very hopeful that the Senate
will pass this legislation. We all know
that the economic good times that we
have seen recently are being driven by
technology. | have said repeatedly that
if there is a veto of a bipartisan, re-
sponsible Y2K bill, that really would be
like throwing a monkey wrench into
the technology engine that is driving
our Nation’s prosperity. There is no
other way to put it. We have to get a
good bipartisan Y2K reform bill on the
President’s desk. We need to do it now.

I am hopeful that the White House
will work with us constructively in the
days ahead. | think the changes that
have been made since this legislation
originally came out of the Senate Com-
merce Committee do the job. I can tell
you, having heard from Senator
McCAIN and Senator HATCH and Sen-
ator Dobb and Senator FEINSTEIN, we
are open to other ideas and suggestions
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as well. But we have to get this legisla-
tion moving. We have to get it signed.
It is too important.

I hope our colleagues get a little bit
of R&R over the weekend. This has
been a long week with the juvenile jus-
tice legislation. That bill and Y2K and
other subjects are coming up next
week, which will be hectic as well. | am
very hopeful our colleagues will sup-
port the bipartisan Y2K bill that we
will have before us Tuesday at 9:45.

Mr. President, | yield the floor.

RECESS UNTIL MONDAY, MAY 17,
1999

The PRESIDING OFFICER. Under
the previous order, the Senate now
stands in recess until Monday, May 17,
1999.

Thereupon, the Senate, at 3:29 p.m.,
recessed until Monday, May 17, 1999, at
12 noon.
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