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not a fan of user fees and I hope this
mechanism is not used for aviation
services. These are taxes, period. The
goal of this Congress is to cut taxes,
not increase them.

Last year, tens of thousands of Mis-
sissippians used the skies to travel.
Many of these passengers were new
customers that chose air travel as a re-
sult of greater air service, options and
lower fares from a new entrant. These
changes allowed the jackson Airport to
make several upgrades. I believe that a
PFC increase will force passengers to
reconsider their travel plans. An in-
crease in the cost of air service, shoul-
dered by the customer, will only serve
as a detriment to the commercial air-
lines, airports and passengers.

Mr. President, increasing regional jet
competition and flight service to
smaller markets is my focus. Most
Americans do not live in hub cities and
thus do not benefit from the range of
choices through the concentration of
air service options. I look forward to
working with my colleagues, on both
sides of the aisle, and especially on the
Commerce Committee to insure that
rural and under served communities re-
ceive improved flight service options
and more affordable airline tickets.

Because Chairman MCCAIN under-
stands the needs of under served mar-
kets, and fully appreciates that ade-
quate and affordable air service is a
vital economic development issue for
smaller cities and rural areas he has
been a tremendous help. I am pleased
that the chairman has crafted this
year’s FAA bill according to the prin-
ciples as set forth in the Ford Act. He
too wants to improve the quality and
quantity of flights going to and from
small airports. He also understands the
bipartisan and constructive efforts
that went into last year’s FAA bill and
the need for a full reauthorization.

In addition to the leadership of
Chairman MCCAIN, two more of my col-
leagues have played a vital role in the
advancement of this policy. Senator
SLADE GORTON of Washington, chair-
man of the Subcommittee on Aviation,
has provided pivotal guidance and has
been instrumental in bringing focus to
the many aspects of aviation. Senator
BILL FRIST proved to be a great asset
and a very effective advocate for the
rural aviation community during this
past session. His hard work and passion
brought small and under served com-
munities closer to receiving much
needed public policy changes for flight
service improvements. I look forward
to again working with them this year.

Aviation policy changes always af-
fect the management and administra-
tion of our local airports, and this
makes many of our airport executives
nervous. I rely on their wisdom, be-
cause these are the managers who deal
day-to-day, face-to-face with Mississip-
pians. Mr. Dirk Vanderleest of Jack-
son’s airport has counseled me on the
needs of small and under served mar-
kets. His conference in 1998 was key to
may aviation thinking, and his efforts

to push Mississippi’s aviation priorities
are appreciated.

I also rely on Mr. Gene Smith of the
Golden Triangle Regional Airport in
Columbus. He is a patriot who served
our Nation during the Vietnam war and
for more than 20 years has worked to
ensure the east central pocket of Mis-
sissippi is involved in commercial avia-
tion. He served as a member of the Na-
tional Civil Aviation Review Commis-
sion where he again distinguished him-
self.

It is my hope that the recommenda-
tions from this commission are not
overlooked by this Congress. I implore
my colleagues to seek out their Dirk or
Gene to find out what their states
need.

Mr. President, this Congress does not
need a year for aviation policy—it
needs 3 months and the work left from
the last Congress. Quality air service
for all Americans must be the focus of
any aviation legislation. Never forget
that not everyone lives near a hub.
Quality air service is essential for eco-
nomic development. Quality air service
will enable rural Americans to be com-
petitive and spur economic develop-
ment to under served communities in
the 21st century.

f

DATABASE ANTIPIRACY
LEGISLATION

Mr. HATCH. Mr. President, I rise
today to speak on an issue of great and
escalating importance: database pi-
racy. While perhaps not an issue on the
tips of most Americans’ tongues, it is
nevertheless an issue that has garnered
considerable attention in recent years
both in the United States and in inter-
national forums. The 106th Congress is
now the third consecutive Congress in
which database legislation will be con-
sidered. This is an appropriate reflec-
tion of the fact that while intellectual
property has become the heart of our
Nation’s economy, information is its
lifeblood.

Utahns are interested in an appro-
priate balance of interest here. Utah is
a leader in the hi-tech and information
industries, and is home to both produc-
ers and users of information and data-
base collections. Utah is blessed with
world class scientists and scholars,
genealogists, and computer and hi-tech
companies that create new informa-
tion, organize information, and use in-
formation—often using information
created by others in innovative ways to
create new information or to make it
more easily or inexpensively acces-
sible. I would guess that most of my
colleagues would find that similarly in
their own home states that many of
their constituents are interested in
this issue at some level because so
many are producers or users of infor-
mation, and often both.

American database providers render
an invaluable service by collecting, or-
ganizing, and disseminating billions of
bits of information from myriad
sources of every possible sector of our

economy. They give us such widely-
used tools as phone books, directories,
catalogs, almanacs, encyclopedias, and
other reference guides. They provide
specialized products like statistical ab-
stracts, medical and pharmaceutical
reference tools, stock quotes, pricing
guides, genealogical data and countless
other sources of information for busi-
nesses, researchers, scientists, edu-
cators, and consumers. Indeed, it is the
information they collect that allows us
to predict the weather, to treat dis-
ease, to preserve our national security,
to use computers to communicate over
global networks, like the Internet, to
travel, to buy a home, and even to
watch the evening news.

It is not surprising that the cost of
creating and maintaining accurate, re-
liable, and user-friendly databases is
significant. Yet, the commercial viabil-
ity of these products has, for many
years, served as an incentive to invest-
ment and spawned a thriving informa-
tion industry in the United States.
Nevertheless, events in the past several
years have caused some to question the
continued viability of these products,
raising the question of whether current
law is sufficient to maintain the same
sort of incentives that have served to
keep the United States on the cutting
edge of the information age.

The most debated among these is per-
haps the 1991 decision in Feist Publica-
tions v. Rural Telephone Service Co., 499
U.S. 340, in which the Supreme Court
rejected the so-called ‘‘sweat of the
brow’’ theory as a basis for copyright
protection for databases. Under Feist,
the degree of labor and investment as-
sociated with producing a database is
irrelevant to the question of
copyrightability. Rather, a database
may be protected by copyright only
where it exhibits a minimum level of
originality in the selection and ar-
rangement of its contents. And, even
then, the copyright in the database is
said to be ‘‘thin’’ in that it extends
only to the original selection and ar-
rangement of the material but does not
protect against the wholesale appro-
priation of the facts themselves. Thus,
Feist made clear that a database owner
who spends several years and a sub-
stantial amount of money to respond
to an unmet market for data cannot
look to copyright law for protection
against a competitor who seeks ‘‘to
reap where he has not sown’’ by repro-
ducing and commercializing the same
information in a different format, so
long as the competing product does not
copy the original selection or arrange-
ment of the underlying information, if
any. For example, in Martindale-Hub-
bell, Inc. v. Dunhill Int’l List Co., No. 88–
6767–CIV–ROETTGER (S.D. Fla. Dec.
30, 1994), the court held that wholesale
copying of attorney’s names, addresses,
and other information from the
Martindale-Hubbell directory for inclu-
sion in a competing directly was not
infringing.

Having no recourse to copyright law,
such database producers must rely on
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state law regimes of contract and un-
fair competition to protect their in-
vestment. While there has been an on-
going and healthy debate as to whether
such protections are sufficient, it is
clear that the varying nature of the
patchwork of state laws has led, at the
very least, to some uncertainty among
database producers regarding the de-
gree of protection they may expect.

Also of growing importance is the ef-
fect of technology on the database in-
dustry as a whole. To a large extent,
technology has been the fire that has
fueled the growth of the database in-
dustry. Many also look to emerging
technology as the solution to many of
the problems sought to be addressed in
the current debate. But while techno-
logical measures for protecting data-
bases are still emerging, current tech-
nology has greatly contributed to the
uncertainty that surrounds existing
database protections. As databases
move from hard-bound printed text
versions to fully searchable electronic
information-bases, selection and ar-
rangement of the material becomes
less important, and copyright protec-
tion is further removed. Thus, a data-
base that in print form might be pro-
tected by copyright based on its ar-
rangement of facts would likely no be
protected by copyright when the same
information is placed in a searchable
electronic database where the arrange-
ment of the facts is unimportant. And
the digital networked environment has
made piracy of databases much easier,
both in terms of the facility of repro-
duction and in terms of the ease of un-
authorized access to the contents of
the database itself.

Finally, recent international propos-
als for database legislation and have
heightened awareness of database pi-
racy and prompted a greater sense of
urgency among some to elevate the
level of protection for databases in the
United States. Most significant among
these is the 1996 directive of the Euro-
pean Union requiring its member
states to adopt certain protections for
both copyrightable and noncopyright-
able databases by January 1, 1998. Of
particular relevance is a provision
withholding protection for those data-
bases produced in countries that do not
afford a similar level of protection for
European databases. Thus, failure by
the United States to exact legislation
extending federal protection to non-
copyrightable databases will likely re-
sult in the withholding of protection
for American databases in Europe—a
significant market for U.S. database
providers.

Mr. President, I have long been on
record as supporting some form of fed-
eral protection to fill the gap of protec-
tion created by Feist for those data-
bases that are the result of significant
effort and investment. Nearly 2 years
ago I initiated a process that I hoped
would enable Congress to balance the
varied interests at stake in order to
preserve appropriate incentives for in-
vestment in information while promot-

ing the widest possible dissemination
of information, as well as the greatest
innovation in making information in-
expensive and easy to use. I began this
process by asking the Copyright Office
to conduct a comprehensive study of
the issues involved and to make rec-
ommendations to the Judiciary Com-
mittee. The Register of Copyrights and
her staff did an outstanding job in re-
sponding to my request, and the Copy-
right Office issued a formal report in
August 1997, shortly before the 104th
Congress adjourned.

Congressman COBLE, chairman of the
Subcommittee on Courts and Intellec-
tual Property in the House of Rep-
resentatives, spearheaded the effort to
report database legislation in the 105th
Congress. His subcommittee reported
legislation, which was ultimately
passed twice by the House of Rep-
resentatives in the 105th Congress—
once under suspension of the rules an
then again as title V of the H.R. 2281,
the Digital Millenium Copyright Act. I
commend him for the hard work that
he has done and for his work in bring-
ing the various parties together on this
particular issue.

As my Senate colleagues will recall,
while the Coble bill encountered very
limited opposition on the House floor,
it proved to be more controversial in
the Senate. In order to address the out-
standing concerns of various informa-
tion users, I requested that the parties
sit down under the auspices of the Ju-
diciary Committee to discuss their dif-
ferences and seek a resolution that was
favorable to all. These discussions went
on almost daily for approximately
three weeks, and considerable progress
was made. Based on these meetings, I
put forward a series of discussion
drafts that sought to narrow the gaps
and arrive at an acceptable solution.
While ultimately a solution could not
be reached before the Congress ad-
journed, we did make considerable
progress. Each of these discussion
drafts represented an additional step
toward a resolution, and I believe that
in the end we were close to a workable
compromise.

As we begin the 106th Congress, I
want to stand before my colleagues to
reiterate my commitment to the time-
ly enactment of database legislation.
There are many people that stand to be
affected by such legislation, and many
points of view about what the proper
approach should be. While I am not
wedded to a specific proposal or a par-
ticular approach, I do believe that any
bill should keep in mind the dual prior-
ities of providing the protections nec-
essary to ensure the continued pro-
liferation of databases in the United
States and of protecting widespread ac-
cess to and dissemination of informa-
tion. In an effort to build upon the
progress we made in the Senate last
year, I am sharing with my colleagues
a discussion draft that is identical to
the last of the discussion drafts I of-
fered last year. I ask unanimous con-
sent that the text of this draft be in-

cluded in the RECORD immediately
after my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)
Mr. HATCH. By putting forward this

particular draft I do not mean to sug-
gest that this is necessarily the appro-
priate starting point for debate in the
106th Congress. Provisions of this draft
must be read in light of the cir-
cumstances in which they were writ-
ten, mainly the consideration of the
conference report on the Digital Mil-
lennium Copyright Act. It does, how-
ever, represent a number of significant
advances toward consensus as well as
ideas and principles that I expect will
prove useful in crafting a database bill
that meets the above-stated objectives.
For these reasons I commend it to my
colleagues for their consideration. But
there are other approaches we should
be cognizant of as we work toward the
best possible solution.

First, there is a broad unfair com-
petition model that approaches in some
ways a property rights model. The fore-
most example of this approach has
been the House’s bills over the past few
years. I understand that Chairman
COBLE has introduced a bill in the
House that largely reflects the bill that
passed by the House last year and that
he will be seeking to forge a consensus
in the House based on that proposal. I
am pleased that he has made this a pri-
ority again this year, and I look for-
ward to working with him as I have
been privileged to do on so many prior
occasions. For the reference of my col-
leagues, I ask unanimous consent that
Mr. COBLE’s bill be printed in the
RECORD as an exemple of the broad
model of database protection.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

H. —
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Collections
of Information Antipiracy Act’’.
SEC. 2. MISAPPROPRIATION OF COLLECTIONS OF

INFORMATION.
Title 17, United States Code, is amended by

adding at the end the following new chapter:
‘‘CHAPTER 14—MISAPPROPRIATION OF

COLLECTIONS OF INFORMATION
‘‘Sec.
‘‘1401. Definitions.
‘‘1402. Prohibition against misappropriation.
‘‘1403. Permitted acts.
‘‘1404. Exclusions.
‘‘1405. Relationship to other laws.
‘‘1406. Civil remedies.
‘‘1407. Criminal offenses and penalties.
‘‘1408. Limitations on actions.
‘‘§ 1401. Definitions

‘‘As used in this chapter:
‘‘(1) COLLECTION OF INFORMATION.—The

term ‘collection of information’ means infor-
mation that has been collected and has been
organized for the purpose of bringing dis-
crete items of information together in one
place or through one source so that users
may access them.

‘‘(2) INFORMATION.—The term ‘information’
means facts, data, works of authorship, or
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any other intangible material capable of
being collected and organized in a system-
atic way.

‘‘(3) POTENTIAL MARKET.—The term ‘poten-
tial market’ means any market that a per-
son claiming protection under section 1402
has current and demonstrable plans to ex-
ploit or that is commonly exploited by per-
sons offering similar products or services in-
corporating collections of information.

‘‘(4) COMMERCE.—The term ‘commerce’
means all commerce which may be lawfully
regulated by the Congress.
‘‘§ 1402. Prohibition against misappropriation

‘‘Any person who extracts, or uses in com-
merce, all or a substantial part, measured ei-
ther quantitatively or qualitatively, of a col-
lection of information gathered, organized,
or maintained by another person through the
investment of substantial monetary or other
resources, so as to cause harm to the actual
or potential market of that other person, or
a successor in interest of that other person,
for a product or service that incorporates
that collection of information and is offered
or intended to be offered for sale or other-
wise in commerce by that other person, or a
successor in interest of that person, shall be
liable to that person or successor in interest
for the remedies set forth in section 1406.
‘‘§ 1403. Permitted acts

‘‘(a) EDUCATIONAL, SCIENTIFIC, RESEARCH,
AND ADDITIONAL REASONABLE USES.—

‘‘(1) CERTAIN NONPROFIT EDUCATIONAL, SCI-
ENTIFIC, OR RESEARCH USES.—Notwithstand-
ing section 1402, no person shall be restricted
from extracting or using information for
nonprofit educational, scientific, or research
purposes in a manner that does not harm di-
rectly the actual market for the product or
service referred to in section 1402.

‘‘(2) ADDITIONAL REASONABLE USES.—
‘‘(A) IN GENERAL.—Notwithstanding section

1402, an individual act of use or extraction of
information done for the purpose of illustra-
tion, explanation, example, comment, criti-
cism, teaching, research, or analysis, in an
amount appropriate and customary for that
purpose, is not a violation of this chapter, if
it is reasonable under the circumstances. In
determining whether such an act is reason-
able under the circumstances, the following
factors shall be considered:

‘‘(i) The extent to which the use or extrac-
tion is commercial or nonprofit.

‘‘(ii) The good faith of the person making
the use or extraction.

‘‘(iii) The extent to which and the manner
in which the portion used or extracted is in-
corporated into an independent work or col-
lection, and the degree of difference between
the collection from which the use or extrac-
tion is made and the independent work or
collection.

‘‘(iv) Whether the collection from which
the use or extraction is made is primarily de-
veloped for or marketed to persons engaged
in the same field or business as the person
making the use or extraction.
In no case shall a use or extraction be per-
mitted under this paragraph if the used or
extracted portion is offered or intended to be
offered for sale or otherwise in commerce
and is likely to serve as a market substitute
for all or part of the collection from which
the use or extraction is made.

‘‘(B) DEFINITION.—For purposes of this
paragraph, the term ‘individual act’ means
an act that is not part of a pattern, system,
or repeated practice by the same party, re-
lated parties, or parties acting in concert
with respect to the same collection of infor-
mation or a series of related collections of
information.

‘‘(b) INDIVIDUAL ITEMS OF INFORMATION AND
OTHER INSUBSTANTIAL PARTS.—Nothing in
this chapter shall prevent the extraction or

use of an individual item of information, or
other insubstantial part of a collection of in-
formation, in itself. An individual item of in-
formation, including a work of authorship,
shall not itself be considered a substantial
part of a collection of information under sec-
tion 1402. Nothing in this subsection shall
permit the repeated or systematic extraction
or use of individual items or insubstantial
parts of a collection of information so as to
circumvent the prohibition contained in sec-
tion 1402.

‘‘(c) GATHERING OR USE OF INFORMATION OB-
TAINED THROUGH OTHER MEANS.—Nothing in
this chapter shall restrict any person from
independently gathering information or
using information obtained by means other
than extracting it from a collection of infor-
mation gathered, organized, or maintained
by another person through the investment of
substantial monetary or other resources.

‘‘(d) USE OF INFORMATION FOR VERIFICA-
TION.—Nothing in this chapter shall restrict
any person from extracting or using a collec-
tion of information within any entity or or-
ganization, for the sole purpose of verifying
the accuracy of information independently
gathered, organized, or maintained by that
person. Under no circumstances shall the in-
formation so used be extracted from the
original collection and made available to
others in a manner that harms the actual or
potential market for the collection of infor-
mation from which it is extracted or used.

‘‘(e) NEWS REPORTING.—Nothing in this
chapter shall restrict any person from ex-
tracting or using information for the sole
purpose of news reporting, including news
gathering, dissemination, and comment, un-
less the information so extracted or used is
time sensitive and has been gathered by a
news reporting entity, and the extraction or
use is part of a consistent pattern engaged in
for the purpose of direct competition.

‘‘(f) TRANSFER OF COPY.—Nothing in this
chapter shall restrict the owner of a particu-
lar lawfully made copy of all or part of a col-
lection of information from selling or other-
wise disposing of the possession of that copy.
‘‘§ 1404. Exclusions

‘‘(a) GOVERNMENT COLLECTIONS OF INFOR-
MATION.—

‘‘(1) EXCLUSION.—Protection under this
chapter shall not extend to collections of in-
formation gathered, organized, or main-
tained by or for a government entity, wheth-
er Federal, State, or local, including any em-
ployee or agent of such entity, or any person
exclusively licensed by such entity, within
the scope of the employment, agency, or li-
cense. Nothing in this subsection shall pre-
clude protection under this chapter for infor-
mation gathered, organized, or maintained
by such an agent or licensee that is not with-
in the scope of such agency or license, or by
a Federal or State educational institution in
the course of engaging in education or schol-
arship.

‘‘(2) EXCEPTION.—The exclusion under para-
graph (1) does not apply to any information
required to be collected and disseminated—

‘‘(A) under the Securities Exchange Act of
1934 by a national securities exchange, a reg-
istered securities association, or a registered
securities information processor, subject to
section 1405(g) of this title; or

‘‘(B) under the Commodity Exchange Act
by a contract market, subject to section
1405(g) of this title.

‘‘(b) COMPUTER PROGRAMS.—
‘‘(1) PROTECTION NOT EXTENDED.—Subject

to paragraph (2), protection under this chap-
ter shall not extend to computer programs,
including, but not limited to, any computer
program used in the manufacture, produc-
tion, operation, or maintenance of a collec-
tion of information, or any element of a

computer program necessary to its oper-
ation.

‘‘(2) INCORPORATED COLLECTIONS OF INFOR-
MATION.—A collection of information that is
otherwise subject to protection under this
chapter is not disqualified from such protec-
tion solely because it is incorporated into a
computer program.

‘‘(c) DIGITAL ONLINE COMMUNICATIONS.—
Protection under this chapter shall not ex-
tend to a product or service incorporating a
collection of information gathered, orga-
nized, or maintained to address, route, for-
ward, transmit, or store digital online com-
munications or provide or receive access to
connections for digital online communica-
tions.
‘‘§ 1405. Relationship to other laws

‘‘(a) OTHER RIGHTS NOT AFFECTED.—Sub-
ject to subsection (b), nothing in this chap-
ter shall affect rights, limitations, or rem-
edies concerning copyright, or any other
rights or obligations relating to information,
including laws with respect to patent, trade-
mark, design rights, antitrust, trade secrets,
privacy, access to public documents, and the
law of contract.

‘‘(b) PREEMPTION OF STATE LAW.—On or
after the effective date of this chapter, all
rights that are equivalent to the rights spec-
ified in section 1402 with respect to the sub-
ject matter of this chapter shall be governed
exclusively by Federal law, and no person is
entitled to any equivalent right in such sub-
ject matter under the common law or stat-
utes of any State. State laws with respect to
trademark, design rights, antitrust, trade se-
crets, privacy, access to public documents,
and the law of contract shall not be deemed
to provide equivalent rights for purposes of
this subsection.

‘‘(c) RELATIONSHIP TO COPYRIGHT.—Protec-
tion under this chapter is independent of,
and does not affect or enlarge the scope, du-
ration, ownership, or subsistence of, any
copyright protection or limitation, includ-
ing, but not limited to, fair use, in any work
of authorship that is contained in or consists
in whole or part of a collection of informa-
tion. This chapter does not provide any
greater protection to a work of authorship
contained in a collection of information,
other than a work that is itself a collection
of information, than is available to that
work under any other chapter of this title.

‘‘(d) ANTITRUST.—Nothing in this chapter
shall limit in any way the constraints on the
manner in which products and services may
be provided to the public that are imposed by
Federal and State antitrust laws, including
those regarding single suppliers of products
and services.

‘‘(e) LICENSING.—Nothing in this chapter
shall restrict the rights of parties freely to
enter into licenses or any other contracts
with respect to the use of collections of in-
formation.

‘‘(f) COMMUNICATIONS ACT OF 1934.—Nothing
in this chapter shall affect the operation of
the provisions of the Communications Act of
1934 (47 U.S.C. 151 et seq.), or shall restrict
any person from extracting or using sub-
scriber list information, as such term is de-
fined in section 222(f)(3) of the Communica-
tions Act of 1934 (47 U.S.C. 222(f)(3)), for the
purpose of publishing telephone directories
in any format.

‘‘(g) SECURITIES AND COMMODITIES MARKET
INFORMATION.—

‘‘(1) FEDERAL AGENCIES AND ACTS.—Nothing
in this chapter shall affect—

‘‘(A) the operation of the provisions of the
Securities Exchange Act of 1934 (15 U.S.C. 78a
et seq.) or the Commodity Exchange Act (7
U.S.C. 1 et seq.);

‘‘(B) the jurisdiction or authority of the
Securities and Exchange Commission and
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the Commodity Futures Trading Commis-
sion; or

‘‘(C) the functions and operations of self-
regulatory organizations and securities in-
formation processors under the provisions of
the Securities Exchange Act of 1934 and the
rules and regulations thereunder, including
making market information available pursu-
ant to the provisions of that Act and the
rules and regulations promulgated there-
under.

‘‘(2) PROHIBITION.—Notwithstanding any
provision in subsection (a), (b), (c), (d), or (f)
of section 1403, nothing in this chapter shall
permit the extraction, use, resale, or other
disposition of real-time market information
except as the Securities Exchange Act of
1934, the Commodity Exchange Act, and the
rules and regulations thereunder may other-
wise provide. In addition, nothing in sub-
section (e) of section 1403 shall be construed
to permit any person to extract or use real-
time market information in a manner that
constitutes a market substitute for a real-
time market information service (including
the real-time systematic updating of or dis-
play of a substantial part of market informa-
tion) provided on a real-time basis.

‘‘(3) DEFINITION.—As used in this sub-
section, the term ‘market information’
means information relating to quotations
and transactions that is collected, processed,
distributed, or published pursuant to the
provisions of the Securities Exchange Act of
1934 or by a contract market that is des-
ignated by the Commodity Futures Trading
Commission pursuant to the Commodity Ex-
change Act and the rules and regulations
thereunder.
‘‘§ 1406. Civil remedies

‘‘(a) CIVIL ACTIONS.—Any person who is in-
jured by a violation of section 1402 may bring
a civil action for such a violation in an ap-
propriate United States district court with-
out regard to the amount in controversy, ex-
cept that any action against a State govern-
mental entity may be brought in any court
that has jurisdiction over claims against
such entity.

‘‘(b) TEMPORARY AND PERMANENT INJUNC-
TIONS.—Any court having jurisdiction of a
civil action under this section shall have the
power to grant temporary and permanent in-
junctions, according to the principles of eq-
uity and upon such terms as the court may
deem reasonable, to prevent a violation of
section 1402. Any such injunction may be
served anywhere in the United States on the
person enjoined, and may be enforced by pro-
ceedings in contempt or otherwise by any
United States district court having jurisdic-
tion over that person.

‘‘(c) IMPOUNDMENT.—At any time while an
action under this section is pending, the
court may order the impounding, on such
terms as it deems reasonable, of all copies of
contents of a collection of information ex-
tracted or used in violation of section 1402,
and of all masters, tapes, disks, diskettes, or
other articles by means of which such copies
may be reproduced. The court may, as part
of a final judgment or decree finding a viola-
tion of section 1402, order the remedial modi-
fication or destruction of all copies of con-
tents of a collection of information ex-
tracted or used in violation of section 1402,
and of all masters, tapes, disks, diskettes, or
other articles by means of which such copies
may be reproduced.

‘‘(d) MONETARY RELIEF.—When a violation
of section 1402 has been established in any
civil action arising under this section, the
plaintiff shall be entitled to recover any
damages sustained by the plaintiff and de-
fendant’s profits not taken into account in
computing the damages sustained by the
plaintiff. The court shall assess such profits

or damages or cause the same to be assessed
under its direction. In assessing profits the
plaintiff shall be required to prove defend-
ant’s gross revenue only and the defendant
shall be required to prove all elements of
cost or deduction claims. In assessing dam-
ages the court may enter judgment, accord-
ing to the circumstances of the case, for any
sum above the amount found as actual dam-
ages, not exceeding three times such
amount. The court in its discretion may
award reasonable costs and attorney’s fees to
the prevailing party and shall award such
costs and fees where it determines that an
action was brought under this chapter in bad
faith against a nonprofit educational, sci-
entific, or research institution, library, or
archives, or an employee or agent of such an
entity, acting within the scope of his or her
employment.

‘‘(e) REDUCTION OR REMISSION OF MONETARY
RELIEF FOR NONPROFIT EDUCATIONAL, SCI-
ENTIFIC, OR RESEARCH INSTITUTIONS.—The
court shall reduce or remit entirely mone-
tary relief under subsection (d) in any case
in which a defendant believed and had rea-
sonable grounds for believing that his or her
conduct was permissible under this chapter,
if the defendant was an employee or agent of
a nonprofit educational, scientific, or re-
search institution, library, or archives act-
ing within the scope of his or her employ-
ment.

‘‘(f) ACTIONS AGAINST UNITED STATES GOV-
ERNMENT.—Subsections (b) and (c) shall not
apply to any action against the United
States Government.

‘‘(g) RELIEF AGAINST STATE ENTITIES.—The
relief provided under this section shall be
available against a State governmental en-
tity to the extent permitted by applicable
law.
‘‘§ 1407. Criminal offenses and penalties

‘‘(a) VIOLATION.—
‘‘(1) IN GENERAL.—Any person who violates

section 1402 willfully, and—
‘‘(A) does so for direct or indirect commer-

cial advantage or financial gain, or
‘‘(B) causes loss or damage aggregating

$10,000 or more in any 1-year period to the
person who gathered, organized, or main-
tained the information concerned,
shall be punished as provided in subsection
(b).

‘‘(2) INAPPLICABILITY.—This section shall
not apply to an employee or agent of a non-
profit educational, scientific, or research in-
stitution, library, or archives acting within
the scope of his or her employment.

‘‘(b) PENALTIES.—An offense under sub-
section (a) shall be punishable by a fine of
not more than $250,000 or imprisonment for
not more than 5 years, or both. A second or
subsequent offense under subsection (a) shall
be punishable by a fine of not more than
$500,000 or imprisonment for not more than
10 years, or both.
‘‘§ 1408. Limitations on actions

‘‘(a) CRIMINAL PROCEEDINGS.—No criminal
proceeding shall be maintained under this
chapter unless it is commenced within three
years after the cause of action arises.

‘‘(b) CIVIL ACTIONS.—No civil action shall
be maintained under this chapter unless it is
commenced within three years after the
cause of action arises or claim accrues.

‘‘(c) ADDITIONAL LIMITATION.—No criminal
or civil action shall be maintained under this
chapter for the extraction or use of all or a
substantial part of a collection of informa-
tion that occurs more than 15 years after the
portion of the collection that is extracted or
used was first offered for sale or otherwise in
commerce, following the investment of re-
sources that qualified that portion of the
collection for protection under this chapter.
In no case shall any protection under this

chapter resulting from a substantial invest-
ment of resources in maintaining a preexist-
ing collection prevent any use or extraction
of information from a copy of the preexisting
collection after the 15 years have expired
with respect to the portion of that preexist-
ing collection that is so used or extracted,
and no liability under this chapter shall
thereafter attach to such acts of use or ex-
traction.’’.
SEC. 3. CONFORMING AMENDMENTS.

(a) TABLE OF CHAPTERS.—The table of
chapters for title 17, United States Code, is
amended by adding at the end the following:
‘‘14. Misappropriation of Collections

of Information .............................. 1401’’.
(b) DISTRICT COURT JURISDICTION.—(1) Sec-

tion 1338 of title 28, United States Code, is
amended—

(A) in the section heading by inserting
‘‘misappropriations of collections of informa-
tion,’’ after ‘‘trade-marks,’’; and

(B) by adding at the end the following:
‘‘(d) The district courts shall have original

jurisdiction of any civil action arising under
chapter 14 of title 17, relating to misappro-
priation of collections of information. Such
jurisdiction shall be exclusive of the courts
of the States, except that any action against
a State governmental entity may be brought
in any court that has jurisdiction over
claims against such entity.’’.

(2) The item relating to section 1338 in the
table of sections for chapter 85 of title 28,
United States Code, is amended by inserting
‘‘misappropriations of collections of infor-
mation,’’ after ‘‘trade-marks,’’.

(c) PLACE FOR BRINGING ACTIONS.—(1) Sec-
tion 1400 of title 28, United States Code, is
amended by adding at the end the following:

‘‘(c) Civil actions arising under chapter 14
of title 17, relating to misappropriation of
collections of information, may be brought
in the district in which the defendant or the
defendant’s agent resides or may be found.’’.

(2) The section heading for section 1400 of
title 28, United States Code, is amended to
read as follows:
‘‘§ 1400. Patents and copyrights, mask works,

designs, and collections of information’’.
(3) The item relating to section 1400 in the

table of sections at the beginning of chapter
87 of title 28, United States Code, is amended
to read as follows:
‘‘1400. Patents and copyrights, mask works,

designs, and collections of in-
formation.’’.

(d) COURT OF FEDERAL CLAIMS JURISDIC-
TION.—Section 1498(e) of title 28, United
States Code, is amended by inserting ‘‘and to
protections afforded collections of informa-
tion under chapter 14 of title 17’’ after ‘‘chap-
ter 9 of title 17’’.
SEC. 4. EFFECTIVE DATE.

(a) IN GENERAL.—This title and the amend-
ments made by this title shall take effect on
the date of the enactment of this Act, and
shall apply to acts committed on or after
that date.

(b) PRIOR ACTS NOT AFFECTED.—No person
shall be liable under chapter 14 of title 17,
United States Code, as added by section 2 of
this Act, for the use of information lawfully
extracted from a collection of information
prior to the effective date of this Act, by
that person or by that person’s predecessor
in interest.

Mr. HATCH. Second, there are many
who believe a narrower unfair competi-
tion model is preferable to the model
set forth in the Coble bill. One such
proposal has been proposed by certain
commercial database users, with the
support of the scientific, education,
and library communities. I ask unani-
mous consent that this proposal also be
printed in the RECORD.



CONGRESSIONAL RECORD — SENATES320 January 19, 1999
There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
PROPOSED BILL TO AMEND TITLE 17, UNITED

STATES CODE, TO PROMOTE RESEARCH AND
FAIR COMPETITION IN THE DATABASES IN-
DUSTRY

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Database
Fair Competition and Research Promotion
Act of 1999’’.
SEC. 2. FINDINGS.

Congress finds that—
(1) the United States workforce is increas-

ingly engaged in the creation, processing,
distribution, and maintenance of informa-
tion in interstate and foreign commerce;

(2) comprehensive, trustworthy databases
are increasingly a fundamental component
of scientific, educational, and social
progress;

(3) such databases are also critical to the
operation of financial markets and the bur-
geoning electronic commerce;

(4) the United States public benefits from
having ready access to reliable, up-to-date
databases concerning virtually all the en-
deavors of mankind;

(5) the production of accurate, trustworthy
databases requires the investment of sub-
stantial amounts of human, technical, and
financial resources to compile, sort, orga-
nize, maintain, verify, and distribute;

(6) the wholesale, unauthorized duplication
and dissemination of another person’s infor-
mation product constitutes market-destruc-
tive free riding on the investment of the in-
formation compiler;

(7) advances in digital technology render
information products increasingly vulner-
able to database piracy as unauthorized cop-
ies may be made and transmitted around the
world in a few seconds;

(8) current Federal and State laws, includ-
ing laws governing copyright, contract, and
misappropriation, do not adequately protect
investments against this free riding;

(9) the continuing development of digital
technology has enabled even the smallest in-
formation provider to transact business on a
national scale, rendering uniformity essen-
tial to the continued growth of interstate
commerce;

(10) technology safeguards do not ade-
quately deter database piracy, because such
safeguards are not foolproof, add to the cost
and difficulty of accessing and delivering in-
formation, and provide no recourse once the
safeguards have been circumvented;

(11) the United States should set the world
standard for effective and balanced database
protection, and make a determined effort to
ensure similar international protection of
these valuable information products;

(12) while wholesale duplication by a com-
petitor diminishes the incentive to invest in
database creation, transformative use of the
information in new products promotes fair
competition, innovation, and consumer wel-
fare;

(13) transformative uses of information are
also critical to scientific research and the
advancement of knowledge;

(14) transformative uses of information are
essential to free speech, a free press, and
democratic institutions;

(15) any legal regime designed to prevent
unfair competition in databases must be
carefully crafted so as not to prevent fair
competition;

(16) in addition to database piracy, data-
base publishers are also harmed by other
publishers misrepresenting various aspects

of the information included in their data-
base, including its source, currency, and
comprehensiveness;

(17) these misrepresentations also harm
consumers who rely upon them, thereby di-
minishing the credibility of the database in-
dustry as a whole;

(18) new legislation is needed to protect the
substantial investments involved in the pro-
duction and dissemination of databases in
interstate commerce.
SEC. 3. PROMOTION OF FAIR DATABASE COM-

PETITION.
Title 17, United States Code, is amended by

adding at the end the following new chapter:
‘‘CHAPTER 14—FAIR DATABASE

COMPETITION
Sec.
‘‘1401. Prohibition Against Duplication.
‘‘1402. Permitted acts.
‘‘1403. Exclusions.
‘‘1404. Prohibition Against Misrepresenta-

tion.
‘‘1405. Definitions.
‘‘1406. Relationship to other laws.
‘‘1407. Limitations on Liability.
‘‘1408. Civil remedies.
‘‘1409. Limitations on actions.
‘‘SEC. 1401. PROHIBITION AGAINST DUPLICATION.

‘‘It is unlawful for a person to duplicate a
database collected and organized by another
person in a database that competes in com-
merce with that other database.
‘‘SEC. 1402. PERMITTED ACTS.

‘‘(a) COLLECTING OR USE OF INFORMATION
OBTAINED THROUGH OTHER MEANS.—Nothing
in this chapter shall restrict any person from
independently collecting information or
using information obtained by means other
than by duplicating it from a database col-
lected and organized by another person.

‘‘(b) NEWS REPORTING.—Nothing in this
chapter shall restrict any person from dupli-
cating a database for the sole purpose of
news reporting, including news gathering
and dissemination, or comment, unless the
information duplicated is time sensitive and
has been collected by a news reporting en-
tity, and the duplication is part of a consist-
ent pattern engaged in for the purpose of di-
rect competition.

‘‘(c) LAW ENFORCEMENT AND INTELLIGENCE
ACTIVITIES.—Nothing in this chapter shall
prohibit an officer, agent, or employee of the
United States, a State, or a political subdivi-
sion of a State, or a person acting under con-
tract of one of the enumerated officers,
agents or employees, from duplicating a
database as part of lawfully authorized con-
fidential investigative, protective, or intel-
ligence activities.

‘‘(d) GENEALOGICAL INFORMATION.—
‘‘(1) IN GENERAL.—No person shall be re-

stricted from using genealogical information
for nonprofit, religious purposes, or from
using, for private, noncommercial purposes,
genealogical information that has been gath-
ered, organized, or maintained for nonprofit,
religious purposes.

‘‘(2) DEFINITION.—For purposes of this sub-
section, ‘‘genealogical information’’ in-
cludes, but is not limited to, data indicating
the date, time, and/or place of an individual’s
birth, christening, marriage, death, or bur-
ial, the identity of an individual’s parents,
spouse, children or siblings, and other infor-
mation useful in determining the identity of
ancestors.

‘‘(e) SCIENTIFIC, EDUCATIONAL, OR RESEARCH
USES.—No person or entity who for sci-
entific, educational, or research purposes du-
plicates the same information that has been
collected or generated by another person or
entity shall incur liability under this chap-
ter so long as such conduct is not part of a
consistent pattern engaged in either for the
purpose of direct competition with that

other person or for the purpose of avoiding
payment of reasonable fees for access to a
database incorporated into a product or serv-
ice specifically marketed for educational or
research purposes.
‘‘SEC. 1403. EXCLUSIONS.

‘‘(a) GOVERNMENT INFORMATION.—
‘‘(1) EXCLUSION.—Protection under Section

1 shall not extend to government databases.
‘‘(2) The incorporation of all or part of a

government database into a non-government
database does not preclude protection for the
portions of the non-government database
which came from a source other than the
government database.

‘‘(3) Nothing in this chapter shall prevent a
federal, state, or local government entity
from determining that a database, the cre-
ation or maintenance of which is substan-
tially funded by that entity, shall not be
subject to the protection afforded under this
chapter.

‘‘(b) DATABASES RELATED TO DIGITAL COM-
MUNICATIONS.—Protection under Section 1
does not extend to a database incorporating
information collected or organized to per-
form the function of addressing, routing, for-
warding, transmitting, or storing digital on-
line communications or the function of pro-
viding or receiving connections for digital
online communications.

‘‘(c) COMPUTER PROGRAMS.—
‘‘(1) PROTECTION NOT EXTENDED.—Subject

to paragraph (2), protection under Section 1
shall not extend to computer programs, in-
cluding, but not limited to, any computer
program used in the manufacture, produc-
tion, operation, or maintenance or a data-
base, or any element of a computer program
necessary to its operation.

‘‘(2) INCORPORATED DATABASES.—A database
that is otherwise subject to protection under
Section 1 is not disqualified from such pro-
tection solely because it resides in a com-
puter program, so long as the database does
not, in whole or in part, function as an ele-
ment necessary to the operation of the com-
puter program.

‘‘(d) NONPROTECTABLE SUBJECT MATTER.—
Protection for databases under Section 1
does not extend to any idea, fact, procedure,
system, method of operation, concept, prin-
ciple or discovery, as distinct from a data-
base protected under Section 1.
‘‘SEC. 1404. PROHIBITION AGAINST MISREPRE-

SENTATION.
‘‘It shall be unlawful for any person, in

connection with the use in commerce of any
database, to misrepresent:

‘‘(a) the sponsorship or approval of the
database by any other person;

‘‘(b) the affiliation, connection, or associa-
tion of the person with any other person;

‘‘(c) the qualities of the information con-
tained in the database, including its source,
currency, or comprehensiveness; or

‘‘(d) the extent of the person’s responsibil-
ity for the collection and organization of the
information contained in the database.
‘‘SEC. 1405. DEFINITIONS.

‘‘As used in this chapter:
‘‘(1) DATABASE.—The term ‘database’

means a collection of discrete items of infor-
mation that have been collected and orga-
nized in a single place, or in such a way as to
be accessible through a single source,
through the investment of substantial mone-
tary or other resources, for the purpose of
providing access to those discrete items of
information by users of the database.

‘‘(2) INFORMATION.—The term ‘information’
means facts, data, or any other intangible
material capable of being collected and orga-
nized in a systematic way, with the excep-
tion of works of authorship.

‘‘(3) COMMERCE.—The term ‘commerce’
means all commerce which may be lawfully
regulated by the Congress.
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‘‘(4) COMPETES IN COMMERCE.—The term

‘competes in commerce’ means that the
database (A) is substantially the same as the
protected database, (B) displaces substantial
sales or licenses of the protected database;
and (C) is either offered for sale or license for
commercial advantage or is distributed to
the public over a digital network, in such a
manner as to significantly diminish the in-
centive to invest in the collecting or organiz-
ing of the protected database.

‘‘(5) GOVERNMENT DATABASE.—The term
‘government database’ means a database (A)
that has been collected or maintained by the
United States of America; or (B) that is re-
quired by federal statute or regulation to be
collected or maintained, to the extent so re-
quired.
‘‘SEC. 1406. RELATIONSHIP TO OTHER LAWS.

‘‘(a) OTHER RIGHTS NOT AFFECTED.—Sub-
ject to subsection (b), nothing in this chap-
ter shall affect rights, limitations, or rem-
edies concerning copyright, or any other
rights or obligations relating to information,
including laws with respect to patent, trade-
mark, design rights, antitrust, trade secrets,
privacy, access to public documents, misuse,
and the law of contract.

‘‘(b) PREEMPTION OF STATE LAW.—On or
after the effective date of this chapter, all
rights that are equivalent to the rights spec-
ified in section 1 with respect to the subject
matter of this chapter shall be governed ex-
clusively by Federal law, and no person is
entitled to any equivalent right in such sub-
ject matter under the common law or stat-
utes of any State.

‘‘(c) LICENSING.—Subject to the provisions
on misuse in Section 7(b), nothing in this
chapter shall restrict the rights of parties
freely to enter into licenses or any other
contracts with respect to the use of informa-
tion.

‘‘(d) COMMUNICATIONS ACT OF 1934.—Noth-
ing in this chapter shall affect the operation
of the Communications Act of 1934 (47 U.S.C.
151 et seq.). Nor shall this chapter restrict
any person from using subscriber list infor-
mation, as such term is defined in section
222(f)(3) of the Communications Act of 1934
(47 U.S.C. 222(f)(3)).

‘‘(e) SECURITIES EXCHANGE AND COMMODITY
EXCHANGE ACT.—Nothing in this chapter
shall affect the operation of the provisions of
the Securities Exchange Act of 1934 of the
Commodity Exchange Act.
‘‘SEC. 1407. LIMITATIONS ON LIABILITY.

‘‘(a) SERVICE PROVIDER LIABILITY.—
‘‘(1) Subject to the limitations of para-

graph (2), a provider of online services or
network access, or the operator of facilities
therefor, shall not be liable for a violation of
Section 1 by reason of:

‘‘(A) transmitting, routing, or providing
connections for, material through a system
or network controlled or operated by or for
the service provider;

‘‘(B) providing storage of that material on
a system or network controlled by or oper-
ated for the service provider; or

‘‘(C) referring or linking users to an online
location at which infringing material is lo-
cated.

‘‘(2) CONDITIONS.—The limitation on liabil-
ity set forth in paragraph (1)(B) and (C) shall
apply, provided that—

‘‘(A) the service provider did not initially
place the material on the system;

‘‘(B) the service provider does not have ac-
tual knowledge that the material violates
Section 1 or, in the absence of such actual
knowledge, is not aware of facts or cir-
cumstances from which such violation is ap-
parent; or

‘‘(C) upon obtaining such knowledge or
awareness, acts expeditiously to remove the
material or to disable its use, to the extent

such removal or disablement is technically
feasible, effective and economically reason-
able.

‘‘(3) NOTIFICATION OF CLAIMED VIOLATION.—
A service provider will be presumed to have
actual knowledge of a violation of Section 1
if it receives adequate notification of a
claimed violation in compliance with the re-
quirements as set forth in 17 U.S.C. § 512(c)(4)
from a person who is injured by a violation
of Section 1 or his designated agents.

‘‘(4) REENABLING OF USE.—If a person
claiming to be injured by a violation of Sec-
tion 1 does not obtain a court order enjoin-
ing the alleged violation within ten days of
the service provider disabling the use, the al-
leged infringer may request the service pro-
vider to reenable the use; and upon receiving
such request in compliance with the require-
ments as set forth in 17 U.S.C. § 512(f)(3), the
service provider may reenable the use with-
out becoming liable for a violation of Sec-
tion 1.

‘‘(5) LIMITATION ON OTHER LIABILITY.—A
service provider shall not be liable to any
claim based on the service provider’s good
faith removal, or disabling of a use, of mate-
rial claimed to violate Section 1 or based on
facts or circumstances from which such vio-
lation is apparent, regardless of whether a
violation is ultimately determined to have
occurred.

‘‘(6) MISREPRESENTATIONS.—Any person
who knowingly misrepresents that material
or activities violate Section 1 shall be liable
for any damages, including costs and attor-
neys’ fees, incurred by the alleged violator or
by the service provider who is injured by
such misrepresentation.

‘‘(b) MISUSE.—The relief provided under
this chapter shall not be available to a per-
son who misuses the protection afforded a
database under this chapter. In determining
whether a person has misused the protection
afforded under this chapter, a court shall
consider, among other factors:

‘‘(1) The extent to which the ability of per-
sons to engage in the permitted acts under
this chapter has been frustrated by contrac-
tual arrangements or technological meas-
ures;

‘‘(2) the extent to which information con-
tained in a database that is the sole source
of the information contained therein is made
available through licensing or sale on rea-
sonable terms and conditions;

‘‘(3) the extent to which the license or sale
of information contained in a database pro-
tected under this chapter has been condi-
tioned on the acquisition or license of any
other product or service, or on the perform-
ance of any action, not directly related to
the license or sale;

‘‘(4) the extent to which access to informa-
tion necessary to research, competition, or
innovation purposes has been prevented;

‘‘(5) the extent to which the manner of as-
serting rights granted under this chapter
constitutes a barrier to entry into the rel-
evant database market; and

‘‘(6) the extent to which the judicially de-
veloped doctrines of misuse in other areas of
the law may appropriately be extended to
the case in controversy.
‘‘SEC. 1408. CIVIL REMEDIES.

‘‘(a) CIVIL ACTIONS.—Any person who is in-
jured by a violation of Section 1 or Section
4 may bring a civil action for such a viola-
tion in an appropriate United States district
court without regard to the amount in con-
troversy, except that any action against a
State government entity may be brought in
any court that has jurisdiction over claims
against such entity.

‘‘(b) TEMPORARY AND PERMANENT INJUNC-
TIONS.—Any court having jurisdiction of a
civil action under this section shall have the

power to grant temporary and permanent in-
junctions, according to the principles of eq-
uity and upon such terms as the court may
deem reasonable, to prevent a violation of
section 1 or 4. Any such injunction may be
served anywhere in the United States on the
person enjoined, and may be enforced by pro-
ceedings in contempt or otherwise by any
United States district court having jurisdic-
tion over that person.

‘‘(c) IMPOUNDMENT.—At any time while an
action under this section is pending, the
court may order the impounding, on such
terms as it deemds reasonable, of all copies
of databases made in violaiton of section 1,
and of all masters, tapes, disks, diskettes, or
other articles by means of which such copies
may be reproduced. The court may, as part
of a final judgment or decree finding a viola-
tion of section 1, order the remedial modi-
fication or destruction of all copies of data-
bases made in violation of section 1, and of
all masters, tapes, disks, diskettes, or other
articles by means of which such copies may
be reproduced.

‘‘(d) MONETARY RELIEF.—
‘‘(1) When a violation of section 1 has been

established in any civil action arising under
this section, the plaintiff shall be entitled,
subject to the principles of equity, to recover
defendant’s profits and any damages sus-
tained by the plaintiff. In assessing profits
the plaintiffs shall be required to prove de-
fendant’s sales only; defendant must prove
all elements of cost or deduction claims. In
assessing damages the court may enter judg-
ment, according to the circumstances of the
case, for any sum above the amount found as
actual damages, not exceeding three times
such amount.

‘‘(2) When a violation of Section 4 has been
established, the plaintiff shall be entitled to
recover, subject to the principles of equity,
any damages sustained.

‘‘(3) The court in its discretion may award
reasonable costs and attorney’s fees to the
prevailing party and shall award such costs
and fees where it determines that an action
was brought under this chapter in bad faith
against a nonprofit scientific, research, or
educational institution, library or archives,
or against an employee or agent of such en-
tity, acting within the scope of his or her
employment.

‘‘(e) REDUCTION OR REMISSION OF REMEDIES
FOR NONPROFIT SCIENTIFIC, EDUCATIONAL, OR
RESEARCH INSTITUTIONS.—The court shall re-
duce or remit entirely monetary relief under
subsection (d) in any case in which the de-
fendant believed, and had reasonable grounds
for believing, that his or her conduct was
permissible under this chapter, if the defend-
ant was an employee or agent of a nonprofit
scientific, educational, or research institu-
tion, library or archives, acting within the
scope of his or her employment.

‘‘(f) ACTIONS AGAINST UNITED STATES GOV-
ERNMENT.—Subsections (b) and (c) shall not
apply to any action against the United
States Government.

‘‘(g) RELIEF AGAINST STATE ENTITIES.—The
relief provided under this section shall be
available against a State governmental en-
tity to the extent permitted by applicable
law.

‘‘(h) SOLE SOURCE DATABASES.—If the court
determines that a defendant who has vio-
lated Section 1 could not have independently
collected the information taken from the
plaintiff’s database in a commercially prac-
ticable manner, the relief available to the
plaintiff shall be limited to the plaintiff’s ac-
tual damages, measured by a reasonable roy-
alty.
‘‘SEC. 1409. LIMITATIONS ON ACTIONS.

‘‘(a) No civil action shall be maintained
under the provisions of this chapter unless it
is commenced within three years after the
claim accrued.
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‘‘(b) No civil action shall be maintained

under the provisions of this chapter for the
duplication of a database collected and orga-
nized prior to the effective date of this Act.
SEC. 4. CONFORMING AMENDMENT.

The table of chapters for title 17, United
States Code, is amended by adding at the end
the following:

CHAPTER 14—PROTECTION OF
DATABASES

SEC. 5. EFFECTIVE DATE.
(a) IN GENERAL.—This Act and the amend-

ments made by this Act shall take effect on
the date of the enactment of this Act, and
shall apply to acts committed on or after
that date.

‘‘(b) PRIOR ACTS NOT AFFECTED.—No person
shall be liable under chapter 14 of title 17,
United States Code, as added by section 2 of
this Act, for the acts done prior to the effec-
tive date of this Act, by that person or by
that person’s predecessor in interest.
SEC. 6. REPORT TO CONGRESS.

Not later than 24 months after the date of
enactment of this Act, the Copyright Office,
after consultation with appropriate agencies,
which may include the Department of Jus-
tice, the Patent and Trademark Office, and
the Federal Trade Commission, shall report
to the Congress on the effect this Act has
had on the United States database industry
and related parties, including—

(a) the extent of competition between
database producers, including the concentra-
tion of market power within the database in-
dustry;

(b) the investment in the development and
maintenance of databases, including changes
in the number and size of databases;

(c) the availability of information to in-
dustries and researchers which rely upon
such availability; and

(d) whether in the period after enactment
of this legislation database producers have
faced unfair competition, particularly from
publishers in the European Union.

The report shall include legislative rec-
ommendations, if any.

Mr. HATCH. I include this proposal
in the RECORD hoping that it will also
help our deliberations be more fully in-
formed and spur discussion of the mer-
its of each approach. The existence of,
and my dissemination of, these various
approaches, however, should not be
used to delay prompt action on this im-
portant issue.

In short, Mr. President, as we rapidly
approach the new millennium, it is
time for Congress to act to ensure ade-
quate federal protection for American
investment in information. I intend
this to be a high priority in the Judici-
ary Committee this year and intend to
move forward with hearings and timely
consideration of appropriate legisla-
tion. I look forward to working with
the interested parties in an effort to
build consensus in this area, and I en-
courage my colleagues to join with me
in support of this process.

EXHIBIT 1
S. —

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Database
Antipiracy Act of 1999.’’
SEC. 2. FINDINGS.

Congress finds that—
(1) the United States workforce is increas-

ingly engaged in the creation, processing,

distribution, and maintenance of informa-
tion in interstate and foreign commerce;

(2) comprehensive, trustworthy collections
of information are increasingly a fundamen-
tal component of scientific, educational, and
social progress;

(3) the United States public benefits from
having ready access to reliable, up-to-date
collections of information concerning vir-
tually all the endeavors of mankind;

(4) the production of accurate, trustworthy
collections of information requires the in-
vestment of substantial amounts of human,
technical, and financial resources to com-
pile, sort, organize, maintain, verify, and dis-
tribute;

(5) the wholesale, unauthorized copying,
and dissemination of another person’s infor-
mation product constitutes market-destruc-
tive free riding on the investment of the in-
formation compiler;

(6) advances in digital technology render
informational products increasingly vulner-
able to database piracy as unauthorized cop-
ies may be made and transmitted around the
world in a few seconds;

(7) current Federal and State laws, includ-
ing laws governing copyright, contract, and
misappropriation, do not adequately protect
investments against this free riding;

(8) as a result of the decision of the United
States Supreme Court in Feist Publications,
Inc. v. Rural Telephone Services Co., 499
United States 340 (1991), and certain deci-
sions of the inferior courts of the United
States, the copyright law affords members of
the United States business community, both
individuals and entities who create and dis-
tribute compilations of data less certain pro-
tection against piracy;

(9) legislation is needed to ensure that le-
gitimate access to discrete data is not im-
paired while also encouraging persons to
identify, collect, verify, and add value to
such information and make it available for
study, enjoyment, and use;

(10) the piecemeal, inconsistent protection
for databases provided by State misappro-
priation and contract laws inadequately pro-
tects the investment of database compilers
from destructive acts of free riding;

(11) the continuing development of digital
technology has enabled even the smallest in-
formation provider to transact business on a
national scale, rendering uniformity essen-
tial to the continued growth of interstate
commerce;

(12) technology safeguards do not ade-
quately deter database piracy, because such
safeguards are not foolproof, add to the cost
and difficulty of accessing and delivering in-
formation, and provide no recourse once the
safeguards have been circumvented;

(13) the United States should set the world
standard for effective and balanced database
protection, and make a determined effort to
ensure similar international protection of
these valuable information products;

(14) database piracy, if left unchecked by
Congress, will so reduce the incentive to
produce these products that the quality or
existence will be significantly threatened or
eliminated; and

(15) new legislation is needed to protect the
substantial investments involved in the pro-
duction and dissemination of collections of
information in interstate commerce.
SEC. 3. MISAPPROPRIATION OF DATABASES.

Title 17, United States Code, is amended by
adding at the end the following new chapter:

‘‘CHAPTER 13—MISAPPROPRIATION OF
DATABASES

‘‘Sec.
‘‘1301. Definitions.
‘‘1302. Prohibition against misappropriation.
‘‘1303. Permitted acts.
‘‘1304. Permitted use for certain purposes.

‘‘1305. Exclusions.
‘‘1306. Relationship to other laws.
‘‘1307. Certain instructional activities and li-

brary uses.
‘‘1308. Civil remedies.
‘‘1309. Criminal offenses and penalties.
‘‘1310. Limitations on actions.
‘‘1311. Deposit of databases.
‘‘§ 1301. Definitions

‘‘As used in this chapter:
‘‘(1) DATABASE.—The term ‘database’

means a collection of discrete items of infor-
mation that have been collected and orga-
nized in a single place, or in such a way as to
be accessible through a single source, for the
purpose of providing access to those discrete
items of information by users of the data-
base.

‘‘(2) INFORMATION.—The term ‘information’
means facts, data, works of authorship, or
any other intangibles capable of being col-
lected and organized in a systematic way.

‘‘(3) NEIGHBORING MARKET.—The term
‘neighboring market’ means any market
that is commonly exploited by persons offer-
ing similar products or services incorporat-
ing databases.

‘‘(4) COMMERCE.—The term ‘commerce’
means all commerce which may be lawfully
regulated by the Congress.

‘‘(5) PRODUCT OR SERVICE.—A product or
service incorporating a database does not in-
clude a product or service incorporating a
database that has been gathered, organized,
or maintained to perform the function of ad-
dressing, routing, forwarding, transmitting
or storing digital online communications or
the function of providing or receiving con-
nections for digital online communications.

‘‘(6) GOVERNMENT DATABASE.—The term
‘government database’ means a database
that has been created or maintained by or
for a government entity, whether Federal,
State, or local—

‘‘(A) that is created or maintained by an
employee or agent of such government en-
tity, or any person exclusively licensed by
such entity, acting within the scope of his or
her employment, agency, or license;

‘‘(B) the creation or maintenance of which
is substantially funded by such government
entity; or

‘‘(C) that is required by statute or regula-
tion to be created or maintained, to the ex-
tent so required, except that such term does
not include a database that is required by a
statute or regulation to be created or main-
tained where such database or a prior ver-
sion, was first created or maintained prior to
the enactment of such statute or regulation.

‘‘(7) GOVERNMENT INFORMATION.—The term
‘government information’ means informa-
tion produced or otherwise generated by or
for a government entity, whether Federal,
State, or local—

‘‘(A) that is produced or otherwise gen-
erated by an employee or agent of such gov-
ernment entity or any person exclusively li-
censed by such entity, acting within the
scope of his or her employment, agency, or
exclusive license; or

‘‘(B) the production or generation of which
is substantially funded by such government
entity.
‘‘§ 1302. Prohibition against misappropriation

‘‘Any person who extracts, or uses in com-
merce, all or a substantial part, measured ei-
ther quantitatively or qualitatively, of a
database gathered, organized, or maintained
by another person through the investment of
substantial monetary or other resources, so
as to cause substantial harm to the actual or
neighboring market of that other person, or
a successor in interest of that other person,
for a product or service that incorporates
that database and is offered or intended to be
offered for sale or otherwise in commerce by
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that other person, or a successor in interest
of that person, shall be liable to that person
or successor in interest for the remedies set
forth in section 1308.
‘‘§ 1303. Permitted acts

‘‘(a) INDIVIDUAL ITEMS OF INFORMATION AND
OTHER INSUBSTANTIAL PARTS.—Nothing in
this chapter shall prevent the extraction or
use of an individual item of information, or
other insubstantial part of a database, in
itself. An individual item of information, in-
cluding a work of authorship, shall not itself
be considered a substantial part of a data-
base under section 1302. Nothing in this sub-
section shall permit the repeated or system-
atic extraction or use of individual items or
insubstantial parts of a database so as to cir-
cumvent the prohibition contained in section
1302.

‘‘(b) GATHERING OR USE OF INFORMATION OB-
TAINED THROUGH OTHER MEANS.—Nothing in
this chapter shall restrict any person from
independently gathering information or
using information obtained by means other
than extracting it from a database gathered,
organized, or maintained by another person
through the investment of substantial mone-
tary or other resources.

‘‘(c) NONPROFIT EDUCATIONAL, SCIENTIFIC,
OR RESEARCH USES.—Notwithstanding sec-
tion 1302, no person shall be restricted from
extracting or using information for nonprofit
educational, scientific, or research purposes
in a manner that does not harm directly the
actual market for the product or service re-
ferred to in section 1302.

‘‘(d) GENEALOGICAL INFORMATION.—
‘‘(1) IN GENERAL.—Notwithstanding section

1302, no person shall be restricted from ex-
tracting or using genealogical information
for nonprofit, religious purposes, or from ex-
tracting or using, for private, noncommer-
cial purposes, genealogical information that
has been gathered, organized, or maintained
for nonprofit, religious purposes.

‘‘(2) DEFINITION.—For purposes of this sub-
section, ‘genealogical information’ includes,
but is not limited to, data indicating the
date, time and/or place of an individual’s
birth, christening, marriage, death, or bur-
ial, the identity of an individual’s parents,
spouse, children or siblings, an other infor-
mation useful in determining the identity of
ancestors.

‘‘(e) NEWS REPORTING.—Nothing in this
chapter shall restrict any person from ex-
tracting or using information for the sole
purpose of news reporting, including news
gathering and dissemination, or comment,
unless the information so extracted or used
is time sensitive and has been gathered by a
news reporting entity, and the extraction or
use is part of a consistent pattern engaged in
for the purpose of direct competition.

‘‘(f) TRANSFER OF COPY.—Nothing in this
chapter shall restrict the owner of a particu-
lar lawfully made copy of all or part of a
database from selling or otherwise disposing
of the possession of that copy.

‘‘(g) LAW ENFORCEMENT AND INTELLIGENCE
ACTIVITIES.—Nothing in this chapter shall
prohibit an officer, agent, or employee of the
United States, a State, or a political subdivi-
sion of a State, or a person acting under con-
tract of one of the enumerated officers,
agents, or employees from extracting and
using information as part of lawfully author-
ized confidential investigative, protective, or
intelligence activities.
‘‘§ 1304. Permitted use for certain purposes

‘‘(a) IN GENERAL.—Nothing in this Chapter
shall prohibit or otherwise restrict the ex-
traction or use of a database protected under
this chapter for the following purposes—

‘‘(1) for illustration, explanation or exam-
ple, comment or criticism, internal verifica-
tion, or scientific or statistical analysis of
the portion used or extracted; and

‘‘(2) in the case of nonprofit scientific, edu-
cational or research activities by nonprofit
organizations, for similar customary or
transformative purposes.

‘‘(b) CERTAIN USE NOT PERMITTED.—In no
case may a use or extraction for a purpose
described in subsection (a) be permitted if
the substantial harm referred to in section
1302—

‘‘(1) arises because the amount of the por-
tion used or extracted is more than is rea-
sonable and customary for the purpose;

‘‘(2) consists of the use or extraction being
intended to, or being likely to, serve as a
substitute for or to supplant all or a substan-
tial part of the database from which the ex-
traction or use is made or an adaptation
thereof that is protected under this chapter;

‘‘(3) arises because the extraction or use is
intended to avoid payment of reasonable fees
for use of a database incorporated into a
product or service specifically marketed for
educational, scientific or research purposes;
or

‘‘(4) arises because the use or extraction is
part of a pattern, system, or repeated prac-
tice by the same party, related parties, or
parties acting in concert with respect to the
same database or a series of related data-
bases.
‘‘§ 1305. Exclusions

‘‘(a) GOVERNMENT DATABASES.—
‘‘(1) EXCLUSION.—Protection under this

chapter shall not extend to government
databases.

‘‘(2) The adoption or incorporation of, or
reference to, a non-government database
otherwise protected under section 1302 into
or in a government publication, regulation,
or statute does not preclude protection for
such non-government database under this
chapter.

‘‘(3) The incorporation of all or part of a
government database into a non-government
database otherwise protected under section
1302 does not preclude protection for such
non-government database under this chap-
ter.

‘‘(b) AVAILABILITY OF GOVERNMENT DATA-
BASES AND GOVERNMENT INFORMATION INCOR-
PORATED INTO DATABASES.—

‘‘(1) Any person, or a successor in interest,
who has incorporated all or part of a govern-
ment database into a database subject to
protection under section 1302 of this chapter,
or who has incorporated government infor-
mation into a database subject to protection
under section 1302 of this chapter, shall pro-
vide the ability to extract or use the infor-
mation so incorporated to any person so re-
questing, where such person is acting within
the scope of his or her employment by a non-
profit library, archives, educational, sci-
entific, or research institution, provided
that—

‘‘(A) the request for such extraction or use
is accompanied by a written statement—

‘‘(i) clearly identifying the information to
be extracted or used, in whole or in part; and

‘‘(ii) providing evidence of reasonable, good
faith efforts made to obtain such informa-
tion from other sources;

‘‘(B) the person requesting the ability to
extract or use such information can show
that such extraction or use is necessary to
further a legitimate nonprofit educational,
scientific, or research activity;

‘‘(C) the person who has incorporated such
information as part of his or her database, or
a successor in interest, can reasonably iden-
tify, extract, and provide the requested in-
formation as first obtained from the govern-
ment entity, employee, agent, or exclusive
licensee, in the original format, separate and
apart from other portions of the database;
and

‘‘(D) the person requesting such extraction
or use reimburses the person who has gath-

ered, organized or maintained such informa-
tion for the costs of identification, extrac-
tion and delivery.

‘‘(2) In cases where a dispute arises as to
whether a request made for the ability to ex-
tract or use government information or in-
formation incorporated into a protected
database from a government database, or a
response thereto, satisfies the requirements
of subsection (b)(1), the court shall deter-
mine whether such request was reasonably
made or denied and may, upon finding that
the request was denied in bad faith, order the
person to whom the request was made to pro-
vide the ability extract or use the requested
information without reimbursement, to pay
all costs and attorney’s fees incurred by the
person making such request, or both

‘‘(c) EXCEPTION.—The exclusions under sub-
sections (a)(1) and (b) do not apply to any in-
formation required to be collected and
disseminated—

‘‘(1) under the Securities Exchange Act of
1934 by a national securities exchange, a reg-
istered securities association, or a registered
securities information processor, subject to
section 1306(g) of this title; or

‘‘(2) under the Commodity Exchange Act
by a contract market, subject to section
1306(g) of this title.

‘‘(d) COMPUTER PROGRAMS.—
‘‘(1) PROTECTION NOT EXTENDED.—Subject

to paragraph (2), protection under this chap-
ter shall not extend to computer programs,
including, but not limited to, any computer
program used in the manufacture, produc-
tion, operation, or maintenance of a data-
base, or any element of a computer program
necessary to its operation.

‘‘(2) INCORPORATED DATABASES.—A data-
base that is otherwise subject to protection
under this chapter is not disqualified from
such protection solely because it resides in a
computer program, so long as the database
does not, in whole or in part, function as an
element necessary to the operation of the
computer program.
‘‘§ 1306. Relationship to other laws

‘‘(a) OTHER RIGHTS NOT AFFECTED.—Sub-
ject to subsection (b), nothing in this chap-
ter shall affect rights, limitations, or rem-
edies concerning copyright, or any other
rights or obligations relating to information,
including laws with respect to patent, trade-
mark, design rights, antitrust, trade secrets,
privacy, access to public documents, fraud
and other inequitable conduct (including,
where applicable, misuse), and the law of
contract.

‘‘(b) PREEMPTION OF STATE LAW.—On or
after the effective date of this chapter, all
rights that are equivalent to the rights spec-
ified in section 1302 with respect to the sub-
ject matter of this chapter shall be governed
exclusively by Federal law, and no person is
entitled to any equivalent right in such sub-
ject matter under the common law or stat-
utes of any State. State laws with respect to
trademark, design rights, antitrust, trade se-
crets, privacy, access to public documents,
and the law of contract shall not be deemed
to provide equivalent rights for purposes of
this subsection.

‘‘(c) RELATIONSHIP TO COPYRIGHT.—Protec-
tion under this chapter is independent of,
and does not affect or enlarge the scope, du-
ration, ownership, or subsistence of, any
copyright protection or limitation, includ-
ing, but not limited to, fair use, in any work
of authorship that is contained in or consists
in whole or part of a database. This chapter
does not provide any greater protection to a
work of authorship contained in a database,
other than a work that is itself a database,
than is available to that work under any
other chapter of this title.

‘‘(d) ANTITRUST.—Nothing in this chapter
shall limit in any way the constraints on the
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manner in which products and services may
be provided to the public that are imposed by
Federal and State antitrust laws, including
those regarding single suppliers of products
and services.

‘‘(e) LICENSING.—Nothing in this chapter
shall restrict the rights of parties freely to
enter into licenses or any other contracts
with respect to the use of databases.

‘‘(f) COMMUNICATIONS ACT OF 1934.—Nothing
in this chapter shall affect the operation of
the provisions of the Communications Act of
1934 (47 U.S.C. 151 et seq.). Nor shall this
chapter restrict any person from extracting
or using subscriber list information, as such
term is defined in section 222(f)(3) of the
Communications Act of 1934 (47 U.S.C.
222(f)(3)).

‘‘(g) SECURITIES AND COMMODITIES MARKET
INFORMATION.—

‘‘(1) FEDERAL AGENCIES AND ACTS.—Nothing
in this Act shall affect:

‘‘(A) the operation of the provisions of the
Securities Exchange Act of 1934 (15 U.S.C. 78a
et seq.) or the Commodity Exchange Act (7
U.S.C. 1 et seq.);

‘‘(B) the jurisdiction or authority of the
Securities and Exchange Commission and
the Commodity Futures Trading Commis-
sion; or

‘‘(C) the functions and operations of self-
regulatory organizations and securities in-
formation processors under the provisions of
the Securities Exchange Act of 1934 and the
rules and regulations thereunder, including
making market information available pursu-
ant to the provisions of that Act and the
rules and regulations promulgated there-
under.

‘‘(2) RULES OF CONSTRUCTION.—Nothing in
subsection (e) of section 1303 shall be con-
strued to permit any person to extract or use
real-time market information in a manner
that constitutes a market substitute for a
real-time market information service (in-
cluding the real-time systematic updating of
or display of a substantial part of market in-
formation) provided on a real-time basis.

‘‘(3) DEFINITION.—As used in this sub-
section, the term ‘market information’
means information relating to quotations
and transactions that is collected, processed,
distributed, or published pursuant to the
provisions of the Securities Exchange Act of
1934 or by a contract market that is des-
ignated by the Commodity Futures Trading
Commission pursuant to the Commodity Ex-
change Act and the rules and regulations
thereunder.
‘‘§ 1307. Certain instructional activities and

library uses
‘‘(a) It shall not be a violation of § 1302 to

display visually the content of a lawfully ob-
tained database if—

‘‘(1) such display occurs in the course of
formal, face-to-face teaching activities in a
classroom or similar instructional location
of a nonprofit educational institution; or

‘‘(2) such display occurs in the course of,
and as a directly relevant and integral part,
of a transmission, where such transmission
is a regular part of a systematic instruc-
tional activity of a nonprofit educational in-
stitutional or governmental body, and is
made primarily for reception—

‘‘(A) in classrooms or similar places of in-
formation;

‘‘(B) by persons whose disabilities prevent
attendance at such classroom or place of in-
struction; or

‘‘(C) by government offices or employees as
part of their official duties or employment.

‘‘(b) It shall not be a violation of § 1302 for
a nonprofit library accessible to the public
to make no more than—

‘‘(1) one copy, in either analog or digital
form, of all or a portion of—

‘‘(A) an undisseminated database in the li-
brary’s current collection if such copy is
made solely for the purpose of preservation
and security in connection with that li-
brary’s collection; and

‘‘(B) a disseminated and commercially
available database for the sole purpose of re-
placing in that library’s collection, material
that is damaged or deteriorating, or has been
lost or stolen if the library has reasonably
determined that a replacement cannot be
commercially purchased, licensed or other-
wise obtained,
provided that any copy made in digital for-
mat is neither further reproduced or distrib-
uted in that format nor made available to
the public outside of the physical premises of
that library;

‘‘(2) one analog copy of all or a portion of
an undisseminated database in the library’s
current collection for the sole purpose of re-
search use in another nonprofit publicly ac-
cessible library; or

‘‘(3) one analog copy of a small portion of
a database in connection with standard and
customary library transactions, including
inter-library arrangements, for the benefit of
a specific user who takes permanent posses-
sion of that copy, if the library—

‘‘(A) has no notice that the copy would be
used for purposes other than private study;

‘‘(B) is not aware that it is involved in re-
lated or concerted multiple or cumulative
copying; and

‘‘(C) is not engaged in systematic activity
other than through its mere participation in
the interlibrary arrangement.

‘‘(c) Nothing in this section affects any
contractual obligation assumed by the li-
brary, educational institution or govern-
mental body as part of a donor, subscription,
license, or other arrangement.
‘‘§ 1308. Civil remedies

‘‘(a) CIVIL ACTIONS.—Any person who is in-
jured by a violation of section 1302 may bring
a civil action for such a violation in an ap-
propriate United States district court with-
out regard to the amount in controversy, ex-
cept that any action against a State govern-
mental entity may be brought in any court
that has jurisdiction over claims against
such entity.

‘‘(b) TEMPORARY AND PERMANENT INJUNC-
TIONS.—Any court having jurisdiction of a
civil action under this section shall have the
power to grant temporary and permanent in-
junctions, according to the principles of eq-
uity and upon such terms as the court may
deem reasonable, to prevent a violation of
section 1302. Any such injunction may be
served anywhere in the United States on the
person enjoined, and may be enforced by pro-
ceedings in contempt or otherwise by any
United States district court having jurisdic-
tion over that person.

‘‘(c) IMPOUNDMENT.—At any time while an
action under this section is pending, the
court may order the impounding, on such
terms as it deems reasonable, of all copies of
contents of a database extracted or used in
violation of section 1302, and of all masters,
tapes, disks, diskettes, or other articles by
means of which such copies may be repro-
duced. the court may, as part of a final judg-
ment or decree finding a violation of section
1302, order the remedial modification or de-
struction of all copies of contents of a data-
base extracted or used in violation of section
1302, and of all masters, tapes, disks, disk-
ettes, or other articles by means of which
such copies may be reproduced.

‘‘(d) MONETARY RELIEF.—When a violation
of section 1302 has been established in any
civil action arising under this section, the
plaintiff shall be entitled to recover any
damages sustained by the plaintiff and de-
fendant’s profits not taken into account in

computing the damages sustained by the
plaintiff. the court shall assess such profits
or damages or cause the same to be assessed
under its direction. In assessing profits the
plaintiff shall be required to prove defend-
ant’s gross revenue only and the defendant
shall be required to prove all elements of
cost or deduction claims. In assessing dam-
ages the court may enter judgment, accord-
ing to the circumstances of the case, for any
sum above the amount found as actual dam-
ages, not exceeding three times such
amount, provided that the database that is
the subject of the judgment has been prop-
erly deposited pursuant to section 1311. the
court in its discretion may award reasonable
costs and attorney’s fees to the prevailing
party and shall award such costs and fees
where it determines that an action was
brought under this chapter in bad faith
against a nonprofit educational, scientific,
or research institution, library, or archives,
or an employee or agent of such an entity,
acting within the scope of his or her employ-
ment.

‘‘(e) REDUCTION OR REMISSION OF MONETARY
RELIEF FOR NONPROFIT EDUCATIONAL, SCI-
ENTIFIC, OR RESEARCH INSTITUTIONS.—The
court shall reduce or remit entirely mone-
tary relief under subsection (d) in any case
in which a defendant believed and had rea-
sonable grounds for believing that his or her
conduct was permissible under this chapter,
if the defendant was an employee or agent of
a nonprofit educational, scientific, or re-
search institution, library, or archives act-
ing within the scope of his or her employ-
ment.

‘‘(f) ACTIONS AGAINST UNITED STATES GOV-
ERNMENT.—Subsections (b) and (c) shall not
apply to any action against the United
States Government.

‘‘(g) RELIEF AGAINST STATE ENTITIES.—The
relief provided under this section shall be
available against a State governmental en-
tity to the extent permitted by applicable
law.
‘‘§ 1309. Criminal offenses and penalties

‘‘(a) VIOLATION.—
‘‘(1) IN GENERAL.—Any person who violates

section 1302 willfully shall be punished as
provided in subsection (b), provided such
violation—

‘‘(A) is committed for direct or indirect
commercial advantage or financial gain; or

‘‘(B) causes loss or damage aggregating
$10,000 or more in any 1-year period to the
person who gathered, organized, or main-
tained the information concerned.

‘‘(2) INAPPLICABILITY.—This section shall
not apply to an employee or agent of a non-
profit education, scientific, or research insti-
tution, library, or archives acting within the
scope of his or her employment.

‘‘(b) PENALTIES.—(1) Any person who com-
mits an offense under subsection (a) shall be
punishable by a fine of not more than $100,000
or imprisonment for not more than 1 year;

‘‘(2) Any person who commits an offense
under subsection (a) and causes loss or dam-
age aggregating $20,000 or more in any 1-year
period to the person who gathered, orga-
nized, or maintained the information con-
cerned, shall be punishable by a fine of not
more than $250,000 or imprisonment for not
more than 5 years;

‘‘(3) Any person who commits a second or
subsequent offense under subsection (a) shall
be punishable by a fine of not more than
$500,000 or imprisonment for not more than
10 years.
‘‘§ 1310. Limitations on actions

‘‘(a) CRIMINAL PROCEEDINGS.—No criminal
proceeding shall be maintained under this
chapter unless it is commenced within three
years after the cause of action arises.

‘‘(b) CVIL ACTIONS.—No civil action shall be
maintained under this chapter unless it is
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commenced within three years after the
cause of action arises or claim accrues.

‘‘(c) ADDITIONAL LIMITATION.—No criminal
or civil action shall be maintained under this
chapter for the extraction or use of all or a
substantial part of a database that occurs
more than 15 years after the end of the cal-
endar year in which the portion of the data-
base that is extracted or used was first of-
fered for sale or otherwise in commerce, by
the person claiming protection under this
chapter or that person’s predecessor in inter-
est, after the investment of resources was
made that qualified that portion of the data-
base for protection under this chapter. In no
case shall the renewal of protection for any
part of parts of an existing database owing
to the substantial investment of resources in
updating or maintaining that database pre-
vent any use or extraction of information
contained in the preexisting database at the
expiration of the term prescribed above, and
no liability under this Chapter shall there-
after attach to such acts or use or extrac-
tion.

‘‘(d) ADDITIONAL DEFENSE FOR DATABASE
NOT DEPOSITED WITH THE COPYRIGHT OF-
FICE.—In the case of a database that has not
been deposited with the Copyright Office be-
fore the extraction or use takes place and
within one year of its first offering for sale
or otherwise in commerce, no civil or crimi-
nal action shall be maintained under this
title if the person extracting or using the in-
formation believed and had reasonable
grounds to believe that fifteen years had
elapsed from the end of the calendar year in
which the database was first offered for sale
or otherwise in commerce after the invest-
ment of resources was made that qualified
the portion of the database extracted or used
for protection under this chapter.

‘‘(e) SERVICE PROVIDER LIABILITY.
‘‘(1) LIMITATION ON LIABILITY.—Subject to

the limitations of paragraph (2), a provider
of online services or network access, or the
operator of facilities therefor, shall not be
liable for a violation of section 1302 by rea-
son of—

‘‘(A) transmitting, routing, or providing
connections for, material through a system
or network controlled or operated by or for
the service provider;

‘‘(B) providing storage of that material on
a system or network controlled by or oper-
ated for the service provider; or

‘‘(C) referring or linking users to an online
location at which a database is used in a
manner prohibited by section 1302.

‘‘(2) CONDITIONS.—The limitation on liabil-
ity set forth in paragraph (1) (B) and (C)
shall apply, provided that—

‘‘(A) the service provider did not initially
place the material on the system;

‘‘(B) the service provider does not have ac-
tual knowledge that the use violates section
1302 or, in the absence of such actual knowl-
edge, is not aware of facts or circumstances
from which such violation is apparent; or

‘‘(C) upon obtaining such knowledge or
awareness, the service provider acts expedi-
tiously to remove the material, or to disable
the use, to the extent such removal or dis-
ablement is technically feasible, effective
and economically reasonable.

‘‘(3) NOTIFICATION OF CLAIMED VIOLATION.—
A service provider will be presumed to have
actual knowledge if it receives adequate no-
tification of a claimed violation in compli-
ance with the requirements as set forth in
section 512(c)(4) of this title from a person
who is injured by a violation of section 1302
or his designated agents.

‘‘(4) REENABLING OF USE.—If a person
claiming to be injured by a violation of sec-
tion 1302 does not obtain a court order en-
joining the alleged violation within 10 days
of the service provider disabling the use, the

alleged violator may request the service pro-
vider to reenable the use, and upon receiving
such request in compliance with the require-
ments as set forth in section 512(f)(3) of this
title, the service provider may reenable the
use without becoming liable for a violation
of section 1302.

‘‘(5) LIMITATION ON OTHER LIABILITY.—A
service provider shall not be liable for any
claim based on the service provider’s good
faith removal, or disabling of a use, or a
database claimed to violate section 1302 or
based on facts or circumstances from which
such violation is apparent, regardless of
whether a violation of section 1302 is ulti-
mately determined to have occurred.

‘‘(6) MISREPRESENTATIONS.—Any person
who knowingly misrepresents that material
or activities violate section 1302 shall be lia-
ble for any damages, including costs and at-
torneys’ fees, incurred by the alleged viola-
tor or by the service provider who is injured
by such misrepresentation.
‘‘§ 1311. Deposit of databases

‘‘(a) IN GENERAL.—Within one year from
the date on which a database is first offered
for sale or otherwise in commerce after the
investment that qualified that database for
protection under this chapter, a person
claiming protection under section 1302 for a
database may deposit the database by deliv-
ering to the Copyright Office a deposit copy,
Statement of Deposit, and fee, as specified
by this section.

‘‘(b) COPYRIGHT OFFICE REGULATIONS.—The
Register of Copyrights shall establish by reg-
ulation procedures for the deposit of data-
bases, including permissible formats for de-
posit copies.

‘‘(c) DEPOSIT FOR DATABASES.—The deposit
for a database shall consist of one complete
copy of the databse and a Statement of De-
posit.

‘‘(1) STATEMENT OF DEPOSIT.—The State-
ment of Deposit shall be made on a form pre-
scribed by the Register of Copyrights and
shall include—

‘‘(A) the name and address of the person
claiming protection under section 1302;

‘‘(B) a title or other information identify-
ing the database;

‘‘(C) a general statement of the nature of
the investment qualifying the database for
protection;

‘‘(D) the year in which the database was
first offered for sale or otherwise in com-
merce;

‘‘(E) in the case of a new version or update
of a database, an identification of any pre-
existing database that it is based on or in-
corporates, and a general statement of any
additional investment covered by the new
deposit; and

‘‘(G) any other information regarded by
the Register of Copyrights as bearing on the
identification of the database or the applica-
tion of section 1310(c).

‘‘(2) SUPPLEMENTARY STATEMENT OF DE-
POSIT.—A depositor or its successor in inter-
est may file a supplementary Statement of
Depsoit, to correct errors or omissions in a
prior Statement of Deposit for the same
database, or to reflect changed cir-
cumstances.

‘‘(d) FEES.—The Register of Copyrights is
authorized to set and adjust fees to cover the
reasonable costs of the deposit system for
databases established by this section.

‘‘(e) EFFECT OF MATERIAL FALSE STATE-
MENTS.—Any material false statement know-
ingly made in a Statement of Deposit shall
void the deposit of the database.

‘‘(f) ISSUANCE OF CERTIFICATE AND DATE OF
DEPOSIT.—

‘‘(1) The Register of Copyrights shall, upon
receipt of the deposit copy, Statment of De-
posit, and fee specified by this section, issue

to the person claiming protection under sec-
tion 1302 a certificate of deposit.

‘‘(2) The effective date of deposit for a
database is the day on which the deposit
copy, Statement of Deposit, and fee have all
been received in the Copyright Office.

‘‘(g) INSPECTION AND COPYING OF
RECORDS.—

‘‘(1) STATEMENTS OF DEPOSIT.—A record of
all Statements of Deposit for database depos-
ited with the Copyright Office shall be main-
tained in the Copyright Office and shall be
available to the public for inspection and
copying.

‘‘(2) DEPOSIT COPIES.—
‘‘(A) During the fifteen years following the

end of the calendar year of the date specified
in the deposit statement as the date of the
first offering in commerce after the qualify-
ing investment, the Copyright Office shall
permit access to the deposit copy of the
database only upon authorization of the de-
positor or its successor in interest, or the
purposes of litigation under this chapter in
accordance with regulations issued by the
Register.

‘‘(B) Fifteen years from the end of the cal-
endar year of the date specified in the de-
posit statement as the date of the first offer-
ing in commerce after the qualifying invest-
ment, the Copyright Office shall make the
deposit copy of the database available to the
public for inspection and copying subject to
the conditions established by the Register
under subsection. (C).

‘‘(C) The Register shall by regulation
specify conditions for access under sub-
sections (A) and (B) to the copies of data-
bases deposited with the Copyright Office,
including measures to safeguard any copy-
rights, trade secrets, or other legal rights of
the depositor or its successor in interest.

‘‘(3) EXCLUSION.—Deposit copies deposited
with the Copyright Office pursuant to this
section are not subject to the provisions of
the Freedom of Information Act, 5 U.S.C.
§ 552.

‘‘(h) EFFECTIVE DATE.—This section and
section 1310(d) shall take effect one year
from the date of the enactment of this Act.’’
SEC. 4. STUDY REGARDING THE EFFECT OF THE

ACT.
(A) IN GENERAL.—Not later than 5 years

after the effective date of this Act, and every
10 years thereafter, the General Accounting
Office, in consultation with the Register of
Copyrights and the Department of Justice,
shall submit to the Committees on the Judi-
ciary of the Senate and the House of Rep-
resentatives, a report evaluating the effect
of this Act.

(b) ELEMENTS FOR CONSIDERATION.—The
study conducted under subsection (a) shall
consider—

(1) The extent to which the ability of per-
sons to engage in the permitted acts under
this Act has been frustrated by contractual
arrangements or technological measures,

(2) the extent to which information con-
tained in databases that are the sole source
of the information contained therein is made
available through licensing or sale on rea-
sonable terms and conditions;

(3) the extent to which the license or sale
of information contained in databases pro-
tected under this Act has been conditioned
on the acquisition or license of any other
product or service, or on the performance of
any action, not directly related to the li-
cense or sale;

(4) the extent to which the judicially-de-
veloped doctrines of misuse in other areas of
the law have been extended to cases involv-
ing protection of databases under this Act;

(5) the extent, if any, to which the provi-
sions of this Act constitute a barrier to
entry, or have encouraged entry into, a rel-
evant database market;
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(6) the extent to which claims have been

made that this Act prevented access to valu-
able information for research, competition
or innovation purposes and an evaluation of
these claims;

(7) the extent to which enactment of this
Act resulted in the creation of databases
that otherwise would not exist; and

(8) such other matters necessary to accom-
plish the purpose of the report.
SEC. 5. CONFORMING AMENDMENT.

The table of chapters for title 17, United
States Code, is amended by adding at the end
the following:
‘‘13 Misappropriation of Databases .... 1301’’.
SEC. 6. CONFORMING AMENDMENTS TO TITLE 28,

UNITED STATES CODE.
(a) DISTRICT COURT JURISDICTION.—Section

1338 of title 28; United States Code, is
amended—

(1) in the section heading by inserting
‘‘misappropriations of databases,’’ after
‘‘trade-marks,’’; and

(2) by adding at the end the following:
‘‘(d) The district courts shall have original

jurisdiction of any civil action arising under
chapter 13 of title 17, relating to misappro-
priation of databases. Such jurisdiction shall
be exclusive of the courts of the States, ex-
cept that any action against a State govern-
mental entity may be brought in any court
that has jurisdiction over claims against
such entity.’’

(b) CONFORMING AMENDMENT.—The item re-
lating to section 1338 in the table of sections
for chapter 85 of title 28, United States Code,
is amended by inserting ‘‘misappropriations
of database,’’ after ‘‘trade-marks,’’.

(c) COURT OF FEDERAL CLAIMS JURISDIC-
TION.—Section 1498(e) of title 28, United
States Code, is amended by inserting ‘‘and to
protections afforded databases under chapter
13 of title 17’’ after ‘‘chapter 9 of title 17’’.
SEC. 7. EFFECTIVE DATE.

(a) IN GENERAL.—This Act and the amend-
ments made by this Act shall take effect on
the date of the enactment of this Act, and
shall apply to acts committed on or after
that date.

(b) PRIOR ACTS NOT AFFECTED.—No person
shall be liable under chapter 13 of title 17,
United States Code, as added by section 2 of
this Act, for the extraction or use of all or a
substantial part of a collection of informa-
tion for which the investment of resources
which qualified the collection of information
for protection under this chapter occurred
prior to the effective date of this Act.

f

REAUTHORIZATION OF THE
DEPARTMENT OF JUSTICE

Mr. HATCH. Mr. President, I rise to
discuss for the benefit of my colleagues
a matter of great importance—consid-
eration this Congress of legislation to
reauthorize the Department of Justice.

It has been nearly two decades since
Congress has passed a general author-
ization bill for the Department of Jus-
tice. It is in my view a matter of sig-
nificant concern when any major cabi-
net department goes for such a long pe-
riod of time without congressional re-
authorization. Such lack of reauthor-
ization encourages administrative
drift, and permits important policy de-
cisions to be made ad hoc through the
adoption appropriations bills or special
purpose legislation.

However, these concerns are ampli-
fied when the department in question
is of such central importance to our
national life as is the Department of
Justice. The Department is entrusted
critical duty of primary responsibility
for the enforcement of our Nation’s

laws. Through its divisions and agen-
cies including the FBI and DEA, it in-
vestigates and prosecutes violations of
federal criminal laws protects the civil
rights of our citizens, enforces the
antitrust laws, and represents every
department and agency of the United
States Government in litigation. In-
creasingly, its mission is international
as well, protecting the interests of the
United States and its people from
growing threats of trans-national
crime and international terrorism.
And, among the Department’s key du-
ties is providing assistance and advice
to state and local law enforcement.

The growing importance of the De-
partment’s role is demonstrated by the
growth of its budget in the last two
decades. In fiscal year 1979, the Depart-
ment of Justice’s budget was just $2.538
billion, and represented one half of one
percent of the federal government’s
$559 billion budget. In fiscal year 1999,
the Department of Justice’s budget is
more than seven times greater—an es-
timated $18.2 billion, representing
about 1 percent of the $1.75 trillion fed-
eral budget.

As Chairman of the Judiciary Com-
mittee, I would like to advise my col-
leagues that a major priority of the
committee this year will be the reau-
thorization of the Department of Jus-
tice. Last Congress, the Judiciary Com-
mittee reported a bipartisan, 3-year
Justice Department reauthorization
bill which was sponsored by myself and
the distinguished ranking member,
Senator LEAHY. Unfortunately, this
legislation, which was similar to a bill
passed by the House of Representa-
tives, never received consideration by
the full Senate.

In the next several weeks, I will re-
introduce legislation to reauthorize the
Department of justice. The Judiciary
Committee will redouble its efforts to
address this important issue.

I look forward to continuing reports
to my colleagues on the important
issue of Department of Justice reau-
thorization, and to working with each
of my colleagues on this matter.

f

WASHINGTON AND LEE
UNIVERSITY—250TH ANNIVERSARY

Mr. WARNER. Mr. President I rise
today to commemorate the 250th anni-
versary of Washington and Lee, an in-
stitution revered in Virginia and root-
ed in American history.

My first association with Washington
and Lee came at the knee of my father,
a 1903 alumnus. His deep sense of honor
and integrity was indelibly linked to
his days at Washington and Lee. In-
deed, still today, Washington and Lee’s
strong honor system is the foundation
of the moral standard that is the guid-
ing principle at the university for its
alumni.

As a student at Washington and Lee
and even after my graduation in 1949, I
have had a keen interest and fascina-
tion with the history of the university.
In 1749, Scottish-Irish pioneers founded
Augusta Academy in the vicinity of
what is now known as Lexington, Vir-

ginia. Fueled by a budding Revolution
and a sense of patriotism, trusties of
the academy changed its name to Lib-
erty Hall in 1776.

In 1796, George Washington saved the
struggling institution from possible de-
mise with a gift of stock shares in the
James River Company. At the time,
this gift, which was valued at $20,000,
was the largest gift ever made to a pri-
vate educational institution in Amer-
ica. Moreover, as part of the Univer-
sity’s endowment, George Washing-
ton’s gift has generated over $500,000 of
income and, to this day, helps pay part
of the cost of every student’s edu-
cation.

In appreciation of Washington’s gift,
the trustees changed the school’s name
to Washington Academy in 1798. Wash-
ington responded: ‘‘To promote the Lit-
erature in this rising Empire, and to
encourage the Arts, have ever been
amongst the warmest wishes of my
heart.’’

Following the Civil War, the Board of
Trustees unanimously elected Confed-
erate General Robert E. Lee as presi-
dent in 1865. Initially, Lee was very
hesitant about accepting the position.
He feared his name would be forever
linked to the Confederate cause, bring-
ing embarrassment and hostility to-
ward the school. However, after re-
peated urging by the trustees, Lee ac-
cepted and on September 18, he rode
Traveler into Lexington to assume the
presidency of Washington college.

During his tenure, Lee affiliated Lex-
ington Law School with the college and
institutionalized the school’s unique
honor system. He greatly emphasized
the sciences and created courses in
business and journalism that were
among the first by any school in the
United States. In appreciation for Lee’s
lasting contribution to the growth of
the college, the trustees changed the
school’s name from Washington Col-
lege to Washington and Lee University
in 1870.

Mr. President, I ask that my col-
leagues join with me today, on Wash-
ington and Lee University Founder’s
Day, in tribute to the ninth oldest in-
stitution of higher learning in Amer-
ica.

f

BUDGET PROCESS REFORM

Mr. MCCAIN. Mr. President, today, I
am pleased to sponsor three bills de-
signed to improve the way Congress
spends Americans’ hard-earned dollars.

First, Senator DOMENICI and I and
others are co-sponsoring legislation re-
quiring Congress to adopt a biennial
budget process. Second, Senator KYL
and I are introducing a resolution to
establish a 60-vote point of order
against any item in any appropriations
measure that provides more than $1
million for any program, project, or ac-
tivity which is not specifically author-
ized in a law other than an appropria-
tions act. Third, Senator KYL and I are


		Superintendent of Documents
	2025-10-21T23:19:58-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




