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The PRESIDING OFFICER. The
Chair recognizes the Senator from
California.

RESOLUTION OF CENSURE

Mrs. FEINSTEIN. Mr. President, |
move to proceed to my censure resolu-
tion which is at the desk.

The text of the motion reads as fol-
lows:

I move to suspend the following:

Rule VII, paragraph 2 the phrase “‘upon the
calendar”’, and;

Rule VIII, paragraph 2 the phrase ‘“‘during
the first two hours of a new legislative day’.

In order to permit a motion to proceed to
a censure resolution, to be introduced on the
day of the motion to proceed, notwithstand-
ing the fact that it is not on the calendar of
business.

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, | have to
object. This resolution is not on the
Calendar. Therefore, it is not in order
to present it to the Senate.

Mrs. FEINSTEIN addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, in
light of that objection, I move to sus-
pend the rules, the notice of which I
printed in the RECORD on Monday, Feb-
ruary 8, in order to permit my motion
to proceed.

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, | send a
motion to the desk, a motion to indefi-
nitely postpone the consideration of
the Feinstein motion.

the

The PRESIDING OFFICER. The
clerk will report the motion.
Mr. GRAMM. Mr. President, | ask

that reading of the motion be dispensed
with, and | ask for the yeas and nays.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Is there a sufficient second? There is
a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Texas, Mr. GRAMM.
The yeas and nays have been ordered.
The clerk will call the roll.

The yeas and nays resulted—yeas 43,
nays 56, as follows:

[Rollcall Vote No. 19 Leg.]

YEAS—43
Allard Frist Nickles
Ashcroft Gramm Roberts
Bond Grams Santorum
Brownback Grassley Sessions
Bunning Gregg Shelby
Burns Hagel Smith Bob
Byrd Hatch Specter
Campbell Helms Stevens
Cochran Hutchinson Thomas
Coverdell Inhofe Thompson
Craig Kyl Thurmond
Crapo Lott Voinovich
DeWine Mack Warner
Enzi McCain
Fitzgerald Murkowski
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NAYS—56
Abraham Feingold Lincoln
Akaka Feinstein Lugar
Baucus Gorton McConnell
Bayh Graham Mikulski
Bennett Harkin Moynihan
Biden Hollings Murray
Bingaman Hutchison Reed
Boxer Inouye Reid
Breaux Jeffords Robb
Bryan Johnson Rockefeller
Chafee Kennedy Roth
Cleland Kerrey Sarbanes
Collins Kerry Schumer
Conrad Kohl Smith Gordon H
Daschle Landrieu Snowe
Dodd Lautenberg Torricelli
Dorgan Leahy Wellstone
Durbin Levin Wyden
Edwards Lieberman
NOT VOTING—1
Domenici
The PRESIDING OFFICER (Mr.

INHOFE). On this vote, the yeas are 43,
the nays are 56. Two-thirds of the Sen-
ators not having voted in the negative,
the motion to suspend is withdrawn
and the Gramm point of order is sus-
tained. The Feinstein motion to pro-
ceed falls.

(Under a previous unanimous consent
agreement, the following statements
pertaining to the impeachment pro-
ceedings were ordered printed in the
RECORD:)

TRIAL OF WILLIAM JEFFERSON
CLINTON, PRESIDENT OF THE
UNITED STATES

Mr. GORTON. Mr. President, the
statement that | am placing in the
record is the statement | would have
given had | been permitted to speak
longer and in open session. During our
closed deliberations, | gave a similar,
but abridged statement.

For almost two years, the President
of the United States was engaged in
what he has come to describe as an ““in-
appropriate intimate” relationship
with a young woman who came to his
attention as a White House intern. He
then lied about their relationship, pub-
licly, privately, formally, informally,
to the press, to the country, and under
oath, for a period of about a year.

This course of conduct requires us to
face four distinct questions.

First, we must determine if the ma-
terial facts alleged in the Articles of
Impeachment have been established to
our satisfaction.

Second, do the established facts con-
stitute either obstruction of justice or
perjury, or both?

Third, are obstruction of justice and
perjury high Crimes and Misdemeanors
under the Constitution?

And, fourth, even if the acts of the
president are high Crimes and Mis-
demeanors, are they of sufficient grav-
ity to warrant his conviction if it al-
lows of no alternative other than his
removal from office?

The first article of impeachment al-
leges that the President committed
perjury while testifying before the
Starr grand jury. Although the House
Managers assert that his testimony is
replete with false statements, it is
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clear, at the least, that his representa-
tions about the nature and details of
his relationship with Miss Lewinsky
are literally beyond belief.

From November 1995, until March
1997, the President engaged in repeated
sexual activities with Monica
Lewinsky, who was first a volunteer at
and then an employee of the White
House and eventually the Pentagon.
Though he denies directly few of her
descriptions of those activities, he tes-
tified under oath that he did not have
““sexual relations’” with her. His ac-
commodation of this paradox is based
on the incredible claim that he did not
touch Miss Lewinsky with any intent
to arouse or gratify anyone sexually,
even though she performed oral sex on
him.

It seems to me strange that any ra-
tional person would conclude that the
President’s description of his relation-
ship with Miss Lewinsky did not con-
stitute perjury.

In addition, while we are not required
to reach our decision on these charges
beyond a reasonable doubt, 1 have no
reasonable doubt that the President
committed perjury on a second such
charge when he told the grand jury
that the purpose of the five statements
he made to Mrs. Currie after his Jones
deposition was to refresh his own mem-
ory.

The President knew that each state-
ment was a lie. His goal was to get
Mrs. Currie to concur in those lies.

The other allegations of perjury are
either unproven—particularly those re-
quiring a strict incorporation of the
president’s Jones deposition testimony
into his grand jury testimony—or are
more properly considered solely—with
those already discussed—as elements of
the obstruction of justice charges in
Article I1.

To determine that the president per-
jured himself at least twice, however,
is not to decide the ultimate question
of guilt on Article I. That | will discuss
later.

All the material allegations of Arti-
cle Il seem to me to be well founded.
Four of them, however, those regarding
the president’s encouraging Miss
Lewinsky to file a false affidavit and
then to give false testimony, those re-
garding the president’s failure to cor-
rect his attorney’s false statements to
the Jones court, and those bearing
upon the disposal of his gifts to her are
not, in my mind, proven beyond a rea-
sonable doubt. Again, | do not believe
this standard to be required in im-
peachment trials, but because | believe
that the other three factual allegations
of Article Il do meet that standard, |
adopt it for the purposes of this discus-
sion.

(1) From the time she was transferred
to the Pentagon in April, 1996, Miss
Lewinsky had pestered the president
about returning to work at the White
House, and, other than some vague re-
ferrals, until October 1, 1997, the Presi-
dent had done nothing to make this
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happen and little to help her find an-
other job.

On the first of October, 1997, the
president was served with interrog-
atories in the Jones case asking about
his sexual relationships with women
other than his wife, and during the rest
of October the President and his agents
stepped up their efforts to find Miss
Lewinsky a job. Three weeks later, on
October 21, the United States Ambas-
sador to the United Nations, Bill Rich-
ardson, called Miss Lewinsky person-
ally to schedule an interview in her
apartment complex, though apparently
he interviewed no one else. Shortly
after this unusual interview, the Am-
bassador created a new position in New
York and offered it to Miss Lewinsky.

What is perhaps most striking about
the U.N. job is not even how promptly
it materialized, nor that the United
States Ambassador was so personally
involved in hiring a young woman with
precious little job experience, but that
Ambassador Richardson held the spe-
cially crafted sinecure open for two
months while the former intern kept
him waiting on her decision.

When Miss Lewinsky decided that
she preferred the private sector, the
president enlisted the help one of his
closest personal friends, one of the
most influential men in the United
States, Vernon Jordan. Miss Lewinsky
met with Mr. Jordan in early Novem-
ber. Mr. Jordan, who was acting at the
President’s behest, apparently did not
fully appreciate how important it was
for him to cater to Miss Lewinsky, and
took no action for a month.

The President and Mr. Jordan real-
ized, however, on December 5, 1997, the
importance of satisfying Miss
Lewinsky ’s fancy when her name ap-
peared on the Jones witness list. Before
that date, the President needed Miss
Lewinsky only to commit a lie of omis-
sion—simply to refrain from making
their relationship public. Her appear-
ance on the witness list nhow meant
that she would have to lie under oath.

Fully appreciative of the higher
stakes, the President redoubled his ef-
forts and those of his agents to find
Miss Lewinsky a job and keep her in
his camp. In the weeks after Miss
Lewinsky’s name appeared on the wit-
ness list, Mr. Jordan kept the Presi-
dent apprised of his efforts to find work
for her in the private sector. He called
his contacts at American Express,
Young & Rubicam, and MacAndrews &
Forbes (Revlon’s parent corporation).
When Miss Lewinsky was subpoenaed
on December 19, 1997, to be deposed in
the Jones case, Mr. Jordan oversaw the
preparation of the affidavit that the
President had suggested she file in lieu
of testifying. On January 7, 1997, Miss
Lewinsky signed the affidavit, which
she later admitted was false, denying
that she had a ‘“‘sexual relationship”
with the President. On January 8, she
interviewed with MacAndrew & Forbes.
When she told Mr. Jordan that she had
done poorly, he called the Chairman of
the Board, Ronald Perelman, to rec-
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ommend Miss Lewinsky, whom he com-
mended as ‘“this bright young girl, who
| think is terrific.” As a result of this
conversation, Miss Lewinsky was
called back for another interview with
MacAndrews the following day and
given an informal offer. On January 9,
she reported this to Mr. Jordan, who
called Mrs. Currie with the message,
“mission accomplished”” and then
called the President himself to share
his success.

The President’s lawyers arranged for
Miss Lewinsky’s affidavit to be filed on
January 14, 1998. After this date, al-
though Miss Lewinsky did not end up
with a job in the private sector, neither
the President nor Mr. Jordan, who so
resolutely pursued their earlier mis-
sion, lifted a finger to help the “bright
* * * terrific’’ young woman. Why? Be-
cause shortly thereafter the fiction of
the president’s platonic relationship
with Lewinsky had exploded. Monica
Lewinsky was the same Monica
Lewinsky, but she now could no longer
protect the President.

It is impossible to reconcile the
President’s course of conduct with any
purpose other than to preclude Miss
Lewinsky’s truthful testimony in the
Jones case, or, indeed, to prevent her
testifying at all. The case for obstruc-
tion of justice is clear. Obstruction was
the President’s only motive.

(2) Next we have the Currie conversa-
tion—a set of statements by the Presi-
dent in the nominal form of questions,
addressed by the President to Mrs.
Currie on the Sunday evening following
his Jones deposition when she was
called to the White House at an ex-
traordinary time and for apparently a
single purpose. We are all familiar now
with the questions he posed:

“l was never really alone with
Monica, right?”’

“You were always there when Monica
was there, right?”’

““Monica came on to me, and | never
touched her, right?”’

“You could see and hear everything,
right?”’

““She wanted to have sex with me,
and | cannot do that.”

Those five statements have a single
common thread: the President knew
each and every one of them to have
been totally false.

Had Mrs. Currie been willing to con-
firm the President’s suggestions, she
would have been a devastatingly effec-
tive witness for him.

There is no reasonable explanation of
this incident other than it is the Presi-
dent’s clear attempt to obstruct jus-
tice, both in the Jones case and in the
subsequent grand jury investigation.

(3) The false self-serving statements
by the President to senior members of
his staff, to his cabinet, and to the
American people just after his affair
became public present a somewhat dif-
ferent face. It is reasonably clear that,
at the time at which they were made,
the President’s goal, at least in part,
was to save face with his staff and put
a less humiliating spin on the
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Lewinsky matter. At the same time,
coupled with his public statements, the
President’s assertions to his staff were
designed to influence their testimony
at some future time and place and to
enlist them in disguising his conduct.
In fact, they did obstruct the grand
jury investigation. The President’s ma-
nipulation of friendly witnesses to tes-
tify falsely, if unknowingly, extended
for months until the DNA evidence
shattered both his public and private
positions.

The President’s attempt to derail the
Independent Counsel’s inquiry—an in-
quiry the very purpose of which was to
discover whether the President gave
false testimony and tampered with wit-
nesses—by lying to his colleagues, his
cabinet, his confidantes, the media, the
American people, and ultimately, the
grand jury, is—beyond a reasonable
doubt—a wide-ranging and highly pub-
lic obstruction of justice, deeply dam-
aging to the judicial fabric of the
United States.

One final note: to the extent that
there are unresolved questions of fact,
almost every one of them could be re-
solved by truthful and complete testi-
mony by the President himself. That is
a course of action he spectacularly
avoided both in his Jones deposition
and before the Starr grand jury. Now,
he refuses to answer interrogatories
from Senator LOTT and refuses to ap-
pear at this trial to testify on his own
behalf.

Under the circumstances, is it not
appropriate to infer that to tell the
truth would be to confirm all of the
questionable charges against him? |
have not done so for the purposes of
this argument, and have considered
only those charges proven beyond a
reasonable doubt, but the president’s
silence allows the inference that every
one of the factual charges by the House
managers is true.

With sufficient material facts alleged
in the two Articles of Impeachment ei-
ther essentially uncontested or estab-
lished by overwhelming evidence, and
with those facts clearly constituting
both perjury and obstruction, we arrive
at the third question before the Senate.
Are perjury and obstruction of justice
high Crimes and Misdemeanors under
the impeachment clause of the Con-
stitution?

This is the easiest of the four ques-
tions to answer. Perjury and crimes
less serious than obstruction of justice
have always and properly been consid-
ered high Crimes and Misdemeanors.

In 1986 Judge Claiborne was con-
victed by the Senate and removed from
office for filing a false income tax re-
turn under penalties of perjury. By a
vote of 90 to 7, the Senate rejected his
argument that he should not be con-
victed because filing a false return was
irrelevant to his performance as a
judge. In 1989, Judge Nixon was con-
victed by the Senate and removed from
office for perjury: in fact, for lying
under oath to a grand jury. And in that
same year, Judge Hastings was con-
victed of lying under oath and removed
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by the Senate even though he had al-
ready been acquitted in a criminal
trial. (It is generally recognized that
an act need not be criminal in order to
be impeachable.) As these examples il-
lustrate, perjury is and historically has
been a sufficient cause for conviction
and removal. Although no person has
been convicted and removed for ob-
struction of justice, the nature and
gravity of this crime, punished more
harshly under our laws than bribery,
clearly is also a sufficient cause for
conviction and removal.

Most of the Senate’s precedents, of
course, are based on the impeachment
trials of judges. President Clinton ar-
gues that those precedents should not
apply; that presidents, who hold the
highest office in the land, should bene-
fit from a lower standard for removal
than the judges they appoint and the
military officers they command. This
President would have presidents re-
main in office for acts that have re-
sulted in the dismissal of military offi-
cers under his command, in the re-
moval of judges, and for acts that
would have resulted in the removal of
Senators like Bob Packwood, who, like
the President, are popularly elected for
a fixed term. As House Manager CAN-
ADY has pointed out, the 1974 report by
the staff of the Nixon impeachment in-
quiry concluded that the constitu-
tional provision stating that judges
would hold office during ‘‘good Behav-
iour,”” does not limit the relevance of
judges’ impeachments with respect to
standards for presidential impeach-
ments. The President’s argument that
he should be held to a lower standard
than judges, military officers and Sen-
ators has no basis in the Constitution,
in precedent, in equity, or in common
sense.

The fourth and ultimate question,
nevertheless, is considerably more dif-
ficult to answer. For me, the proof of
material facts supporting some of the
allegations is overwhelming, the propo-
sition that the established facts of the
President’s conduct constitute perjury
and obstruction of justice almost im-
possible to deny, and the conclusion
that perjury and obstruction of justice
are high Crimes and Misdemeanors a
given.

But the inevitable result of a guilty
verdict in this trial is the President’s
removal from office, and | believe that
reasonable minds can differ on whether
or not that consequence is appropriate.
So does at least one of the House Man-
agers. In answering the question of
whether removal is too drastic a rem-
edy for these alleged acts of perjury
and obstruction of justice, LINDSEY
GRAHAM, one of the most thoughtful
Managers, stated that great minds may
not necessarily agree on the question
of whether, for the good of the nation,
one should or should not remove this
President for these high crimes. Re-
moval, he said, is the equivalent of the
political death penalty, and the death
penalty is not imposed for every fel-
ony. Considerations such as repentance
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and the impact of removal on society
should also be considered. (Mr.
GRAHAM’s view was not , incidentally,
that reasonable minds could differ on
any of the first three questions that |
have outlined, but only on the ultimate
question of removal.)

While removal upon conviction has
not always been considered inevitable,
| agree that Article Il, Section 4 of the
Constitution requires a mandatory sen-
tence of removal upon conviction of
high Crimes and Misdemeanors. Never-
theless, a number of thoughtful com-
mentators, and at least a few members
of this Senate, have already decided
that removal is too drastic a sanction.
These commentators and members—
who are convinced, perhaps, that the
President committed perjury and ob-
struction of justice, which, as classes
of crime, are high Crimes and Mis-
demeanors—may nevertheless vote not
to convict because they believe that re-
moval from office is unwarranted for
this perjury and this obstruction of
justice.

I share that conclusion with respect
to Article I, but not Article II.

On Article | |1 have decided, with
some regret, that the instances of per-
jury | believe were established beyond
a reasonable doubt are offenses insuffi-
cient for removing the President from
office—based on the gravity of the of-
fenses as against the drastic nature of
removal. Equally important is the fact
that these instances of perjury are also
elements of the obstruction of justice
charges in Article Il. One conviction
for the same acts of perjury is enough.

Nevertheless, | am convinced that
one other reflection must precede a de-
cision based on the belief that removal
is disproportionate to the gravity of
the offenses established here, and that
is: what are the consequences of a not
guilty finding by the Senate? The con-
sequences are, of course, no sanction
whatsoever.

It is precisely because the absence of
any sanction is so objectionable to
those who choke over removal that
there has been such a spirited search
for a third way. But, fellow Senators,
there is no third way. There is no third
way.

Article I, Section 3 of the Constitu-
tion states: ‘“Judgment in Cases of Im-
peachment shall extend no further
than to removal from Office, and dis-
qualification to hold and enjoy any Of-
fice of honor, Trust, or Profit under the
United States * * *.”

The drafters did not intend to allow
Congress to choose among a range of
punishments analogous to those avail-
able to the judiciary, and for this rea-
son they specified that the impeached
party was to remain subject to judicial
process and specifically limited to
two—removal and disqualification—the
sanctions that Congress could apply.

We must, | believe, by reason of this
harsh choice consciously forced on us
at the Constitutional Convention in
1787, weigh seriously the effect on the
Republic of either of our two possible
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courses of action. Will the Republic be
strengthened, or will it be weakened,
by determining that a president shall
remain in its most exalted office after
perjuring himself and obstructing the
pursuit of justice both of a private citi-
zen and of a federal grand jury, in a
case occasioned by the president’s sex-
ual activities? Will the Republic be
strengthened or weakened by removing
the President from office by an im-
peachment conviction for this perjury
and this obstruction?

Early in our history an incident in-
volving one of the authors of the Con-
stitution, Alexander Hamilton, shows
clearly the bright line between, on the
one hand, a private sexual scandal, and
on the other, a public obligation—a
line the president has intentionally
crossed.

In No. 65 of the Federalist Papers,
Mr. Hamilton described impeachable
offenses as ‘‘those offences which pro-
ceed from the misconduct of public
men, or, in other words, from the abuse
or violation of some public trust. They
are of a nature which may with pecu-
liar propriety be denominated POLITI-
CAL, as they relate chiefly to injuries
done immediately to the society
itself.”” The president’s defenders place
great reliance on this explanation.

Within four years of the composition
of this essay, Mr. Hamilton had an op-
portunity to reflect on his own words.
In the summer of 1791, Hamilton, then
the Secretary of the Treasury, had an
adulterous affair with a Maria Rey-
nolds. Her husband discovered the af-
fair and demanded a job in the Treas-
ury Department. Though Secretary
Hamilton turned him down, he did pay
blackmail from his personal funds.

A year later, three Congressmen, all
politically opposed to Hamilton,
learned of the payments, suspected
that they might involve Treasury
funds, and confronted Hamilton. De-
spite the tremendous political advan-
tage the story, which eventually
leaked, offered them, he immediately
and without hesitation told them the
truth and nothing but the truth.

The author of Federalist No. 65 knew
very well the distinction between a pri-
vate scandal and the profound embar-
rassment arising out of its publica-
tion—and the violation of a public duty
in an attempt to avoid that embarrass-
ment. He chose not to use his Treasury
position in a way that would justify an
impeachment. The personal cost was
immense and he assumed it without
blinking.

President Clinton could hardly have
chosen a more different course of ac-
tion. He chose to violate both his oath
of office and his oath as a witness,
using his office, his staff and his posi-
tion to try to avoid personal embar-
rassment. In any event even the per-
sonal consequences for him have been
far worse than those visited upon Alex-
ander Hamilton. But it is our duty to
determine whether he merits a drastic
public sanction—or none at all.
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Some will say that the President can
be charged with crimes related to this
affair after his term of office is over.

First, such charges lie outside our ju-
risdiction or duty.

Second, such charges seem to me to
be unlikely if we acquit the President,
or in any event.

But third, and most important, let us
assume that President Clinton is
charged, convicted, and sentenced in
2001. What a devastating judgment on
the Senate of the United States that
would be! We ourselves would be con-
victed, by history and forever, of hav-
ing permitted a felon who abused his
office in committing his felonies to re-
main in office as President of the
United States for two long years.

| simply cannot imagine any Senator
willing to carry that burden of con-
science.

No, we must choose between the
sanction of removal and no sanction at
all. We know how Alexander Hamilton
would vote today on our question. We
know how James Madison, one of Ham-
ilton’s interrogators and the careful
author of the impeachment provision,
would have voted. And merely to call
up the name of George Washington is
to answer the question of how he would
vote.

The Republic will not be weakened if
we convict. The policies of the presi-
dency will not change. The Administra-
tion will not change.

But if we acquit; if we say that some
perjuries, some obstructions of justice,
some clear and conscious violations of
a formal oath are free from our sanc-
tion, the Republic and its institutions
will be weakened. One exception or ex-
cuse will lead to another, the right of
the most powerful of our leaders to act
outside the law—or in violation of the
law—will be established. Our repub-
lican institutions will be seriously un-
dermined. They have been undermined
already, and the damage accrues to all
equally—Republicans, Democrats, lib-
erals, and conservatives.

If there is one thing this President
can be relied on to do, it is to put his
interests before those of his office and
of the Republic. President Clinton has
debased the presidency now and, if he
is allowed to remain in office, the low
level to which he has brought the presi-
dency will continue, and that is not
tolerable.

I cannot will to my children and
grandchildren the proposition that a
president stands above the law and can
systematically obstruct justice simply
because both his polls and the Dow
Jones index are high.

Our duty in this case is as unpleasant
as it was unsought. But our duty is
clear. It was imposed on us, by history,
without equivocation, 212 years ago. It
requires us to convict the President of
Article Il of these Articles of Impeach-
ment. And that is how | vote, with
clear conscience and saddened heart.

Mr. FEINGOLD. Mr. Chief Justice,
my colleagues, like many others, the
day the President wagged his finger at
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the American people and indicated he
had not been involved with Ms.
Lewinsky, | had the sense that he
wasn’t telling the truth and I felt some
genuine regret. The President and |
began here in Washington in the same
month, in 1993. | had high hopes and ac-
tually felt very close to what he was
trying to accomplish. So all along in
this process, | have had to fight an
urge to personalize that regret in a
way that would affect my ability to do
my job in this impeachment trial. And
I will tell you that taking that sepa-
rate oath helped me get into the
mindset necessary to do that task.

But let me say that | do regret that
the President’s public conduct—not his
private conduct—has brought us to this
day.

é/ut we are here, and | want to take
a minute to praise my colleagues on
the process. | think it would have been
unfortunate had we not had any wit-
ness testimony—at least in the form of
deposition testimony. | think it would
have been an unfortunate historical
precedent. | found the video testimony
helpful. I didn’t enjoy it, but | found it
helpful in clarifying some of the things
that | was thinking about. So | am
glad, on balance, that we did not dis-
miss the case at the time it was first
suggested.

But as we get to the final stage and
get immersed in the law and facts of
this case, it is too easy to forget the
most salient fact about this entire
matter, and that is one simple fact
that many others have mentioned: In
November 1996, 47 million Americans
voted to reelect President Clinton. The
people hired him. They are the hiring
authority. An impeachment is a radical
undoing of that authority. The people
hire and somehow, under this process,
the Congress can fire. So, | caution
against, with all due respect to the ex-
cellent arguments made, the attempt
to analogize this to an employee-em-
ployer relationship, or a military situ-
ation, or even the situation of judges—
those situations are all clearly dif-
ferent. Along with the choice of the
Vice President, in no other case, do the
American people choose one person,
and in no other case can a completely
different authority undo that choice.

Having said that, the Presidential
conduct in this case, in my view, does
come perilously close to justifying that
extreme remedy. There really have
been three Presidential impeachments
in our Nation’s history. | see this one
as being in the middle. The Andrew
Johnson case is usually considered by
historians to have been a relatively
weak case. President Johnson had a
different interpretation of the con-
stitutionality of the statute that he be-
lieved allowed him to remove the Sec-
retary of War, Mr. Stanton. He was not
convicted, and subsequently the U.S.
Supreme Court, | believe, ruled that in
fact that was constitutional. | see that
as having been a relatively weak case.

The case of Richard Nixon, in my
view, was a pretty strong case, involv-
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ing a 1972 Presidential election and at-
tempts to get involved with the aspects
of that election—frankly—an attempt
to cover up what happened during that
1972 election. | think that had more to
do with core meaning of ‘*high crimes
and misdemeanors.”’

This is a closer case; this is a close
case. In that sense, it may be the most
important of the three Presidential im-
peachments, in terms of the law of im-
peachment, as we go into the future. |
agree neither with the House managers
who say their evidence is ‘“‘overwhelm-
ing,” nor with the President’s counsel
who says the evidence against the
President is ‘“‘nonexistent.” The fact is,
this is a hard case, and sometimes they
say that hard cases make bad law. But
we cannot afford to have this be bad
law for the Nation’s sake.

So how do we decide? There have
been a lot of helpful suggestions, but
one thing that has been important to
me is the way the House presented
their case. That doesn’t bind us, but
they did suggest that two Federal stat-
utes had been violated. Mr. Manager
McCoLLUM said that, *“You must first
determine if a Federal crime has oc-
curred.” Many others have said that. |
will reiterate a point. If that is the ap-
proach you want to take, then it is
clear, in my view as one Senator, that
you must prove that beyond a reason-
able doubt. Otherwise, you are using
the power and the opprobrium of the
Federal criminal law as a sword but re-
fusing to let the President and the de-
fense counsel have the shield of the
burden of proof that is required in the
criminal law.

I do not have time to discuss the per-
jury count this afternoon, but will do
so in a longer presentation for the
RECORD. Suffice it to say | do not be-
lieve the managers have met their bur-
den of proving perjury beyond a reason-
able doubt.

As to obstruction of justice, the
President did come perilously close.
Three quick observations make me
conclude that, in fact, he did not com-
mit obstruction of justice beyond a
reasonable doubt. First, | am very con-
cerned about the conversations be-
tween the President and Betty Currie
concerning the specifics of his relation-
ship with Ms. Lewinsky. But the criti-
cal question there is intent. Was his in-
tent about avoiding discovery by his
family and the political problems in-
volved? Or was the core issue trying to
avoid the Jones proceeding and the
consequences of that?

| don’t think it has been shown be-
yond a reasonable doubt that the Jones
proceeding was the President’s con-
cern. Perhaps Ms. Currie could have
shed some light on this. That is why |
was extremely puzzled when the House
managers didn’t call Betty Currie. Let
me be the first to say that | don’t
think in this instance the House man-
agers ‘“‘wanted to win too badly.” |
don’t think they wanted to win badly
enough to take the chance of calling
Betty Currie, a crucial witness.
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I was very concerned about the false
affidavit until 1 saw Ms. Lewinsky’s
Senate deposition testimony. | am per-
suaded that you cannot say beyond a
reasonable doubt that she was urged by
the President to make a false state-
ment in that affidavit.

Finally, 1 was very concerned about
the hiding of the gifts. And maybe
every one will disagree with me on
this. But when | watched her testi-
mony, | thought Ms. Lewinsky was the
most indefinite about whether or not
she had gotten that call from Ms.
Currie than any other part of her testi-
mony. | happen to believe that Ms.
Lewinsky was the one who was the
most concerned about the gifts. And |
believe a showing beyond a reasonable
doubt has not been made that the
President masterminded the hiding of
the gifts.

So | cannot deny what Representa-
tive GRAHAM said: If you call somebody
up at 2:30 in the morning you are prob-
ably up to no good. But if you call
somebody up at 2:30 in the morning you
have not necessarily accomplished the
crime of obstruction of justice.

I realize there is a separate question
of whether these same acts by the
President, apart from the Federal
criminal law, constitute high crimes
and misdemeanors. | do not. | will dis-
cuss that in more detail in a future
statement in the RECORD.

But | would like to conclude by just
talking a little bit about this impeach-
ment issue in the modern context.
When | say that the vote in 1996 is the
primary issue, | don’t just mean that
in terms of the rights of people. | mean
it in terms of the goal of the Founding
Fathers, and our goal today; that is,
political stability in this country. We
don’t want a parliamentary system.
And we don’t want an overly partisan
system.

| see the 4-year term as a unifying
force of our Nation. Yet, this is the sec-
ond time in my adult lifetime that we
have had serious impeachment pro-
ceedings, and | am only 45 years old.
This only occurred once in the entire
200 years prior to this time. Is this a
fluke? Is it that we just happened to
have had two ‘‘bad men’ as Presidents?
I doubt it. How will we feel if sometime
in the next 10 years a third impeach-
ment proceeding occurs in this country
so we will have had three within 40
years?

| see a danger in this in an increas-
ingly diverse country. | see a danger in
this in an increasingly divided country.
And | see a danger in this when the
final argument of the House manager is
that this is a chapter in an ongoing
“culture war” in this Nation. That
troubles me. | hope that is not where
we are and hope that is not where we
are heading.

It is best not to err at all in this case.
But if we must err, let us err on the
side of avoiding these divisions, and let
us err on the side of respecting the will
of the people.

Let me conclude by quoting James
W. Grimes, one of the seven Republican
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Senators who voted not to acquit An-
drew Johnson. | discovered this speech,
and found out that the Chief Justice
had already discovered and quoted him,
and said he was one of the three of the
ablest of the seven. Grimes said this in
his opinion about why he wouldn’t con-
vict President Johnson:

I cannot agree to destroy the harmonious
working of the Constitution for the sake of
getting rid of an unacceptable President.
Whatever may be my opinion of the incum-
bent, I cannot consent to trifle with the high
office he holds. I can do nothing which, by
implication, may be construed as an ap-
proval of impeachment as a part of future
political machinery.

Mrs. HUTCHISON. If a university
president, a minister or priest, general
or admiral, or a corporate chief execu-
tive had engaged in a sexual relation-
ship with an intern under his charge,
he would lose his position, with scant
attention paid to whether or not such a
relationship were ‘‘consensual.” We
place in certain individuals so great a
measure of trust that they are seen as
acting essentially in loco parentis.

The question before us today is:
Should the President of the United
States be held to a lower standard?

The answer is: No. To the contrary;
we can bestow no higher honor than to
select one individual to represent us all
as President. In one person we endow
the character of our nation, as the
head of state and the head of govern-
ment.

It’s with great disappointment, but
firm resolve, that | have concluded the
President has not lived up to this high
standard and that he should be re-
moved from office. The House man-
agers have demonstrated beyond rea-
sonable doubt that, in addition to inde-
fensible behavior with an intern, which
was not illegal, the President engaged
in the obstruction of justice and, as an
element of that obstruction, commit-
ted perjury before a federal grand jury,
which is.

This case began as an alleged civil
rights violation of a young woman who
came to the bar seeking justice. The
Supreme Court unanimously decided to
permit her case against the President
to go forward. It was that case which
led to the revelations regarding the
President’s relationship with Monica
Lewinsky, the White House intern.

Incredibly, an element of the Presi-
dent’s defense is that we should take
the long view. We are told by the Presi-
dent’s defenders that we should not
judge his actions toward one individ-
ual, in which he schemed to impede her
ability to seek redress, because his
overall actions on civil rights are so
positive. We are asked not to judge his
treatment of one woman, or two
women, but to evaluate his policies
that affect all women.

Would the President’s defenders for-
give a school teacher who molests a
student, simply because the teacher’s
classes are popular and his students all
go on to college? Should we ignore the
police officer who personally enriches
himself by accepting graft, so long as
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his arrest record is high? Would we
look away from the corporate execu-
tive who illegally profits from insider
information, as long as his sharehold-
ers are happy with the return on their
investment? We would not sustain civil
society for long with such moral rel-
ativism as our guide.

The President had it solely within
his power to keep the country from the
course on which it has been for the
past year. First, of course, he could
have chosen not to engage in the be-
havior in question. Having behaved as
he did, though, and having been discov-
ered, the President could have ac-
knowledged his own actions and ac-
cepted the consequences. This could
have been an honorable resignation, or
an admission, contrition, and a firm re-
solve to take responsibility; with a re-
quest for resolution in a manner short
of impeachment and trial.

Instead, the President chose to deny
the allegations, and fight them with a
coordinated scheme of manipulation
and obstruction. He lied outright to
the American people, to his close asso-
ciates, and to his cabinet. An enduring
image of this whole tale will be his fin-
ger-pointing lie to the American peo-
ple, even after admonishing us to listen
closely, because he didn’t want to have
to say it again.

Even in view of these actions, the
President missed numerous opportuni-
ties to right this matter and get it be-
hind him and the country. At virtually
every opportunity, though, he chose an
action that further prolonged the mat-
ter and led directly to his impeach-
ment.

The President chose to impede the
pursuit of justice by the Independent
Counsel, who was given the authority
to investigate this matter by the Presi-
dent’s own Attorney General.

The President chose to construct a
cover story with Ms. Lewinsky, should
their relationship become public.

The President chose to direct his per-
sonal staff to retrieve items from Ms.
Lewinsky that he knew were under
subpoena in a federal investigation.

The President chose to seek the as-
sistance of friends to find a job for Ms.
Lewinsky, and to intensify that job
search when it became clear that Ms.
Lewinsky had become a target of the
civil suit against him.

The President chose to lie to his staff
about the nature of his relationship
with Ms. Lewinsky herself, with the ex-
pectation that these lies would become
part of the public perception.

And, the President chose to lie before
a federal grand jury about his actions
with regard to some of the elements of
obstruction of justice, including the
concealment of the gifts that were
likely to become evidence in the civil
case against him.

As a result of these choices by the
President of the United States, the
Senate was left with no choice other
than to confront the charges and hear
the case pursuant to the President’s
impeachment in the House of Rep-
resentatives.
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In so doing, the Senate conducted a
fair and expeditious trial. We rejected
the idea of an early test vote that
would have truncated the process. We
rejected the motion for an early dis-
missal. The Senate is fulfilling its Con-
stitutional responsibility to hold a
trial with a complete evidentiary
record and a final vote on each article
of impeachment sent to the Senate by
the House of Representatives.

Through skillful use of the written
record compiled by the Independent
Counsel, videotaped depositions, and
hard evidence, the House managers pre-
sented a compelling case. The case for
perjury was difficult. The President’s
testimony before the Grand Jury was
guarded. He was fully aware of the evi-
dence the prosecutors had with respect
to this case. He chose his words care-
fully. He admitted his relationship
with Ms. Lewinsky before the Grand
Jury, but did so only after confronted
with clinical evidence of its existence.

But he lied to the Grand Jury to deny
other key facts. He perjured himself as
an element of a broader attempt to ob-
struct justice. There are two false
statements that are the most persua-
sive. First, when asked if he directed
Betty Currie to retrieve gifts from Ms.
Lewinsky, he stated unequivocally,
““No sir, | did not do that.”

The facts are contrary to that allega-
tion. Ms. Lewinsky testified that Betty
Currie called her to suggest that Ms.
Lewinsky give her the gifts. We have
cellular telephone records that indi-
cate a call from Ms. Currie to Ms.
Lewinsky at about the time the gifts
were picked up. It was clear that Ms.
Currie initiated a retrieval of the gifts
at the direction of the President, for
this was the only source of information
she had that there were gifts. The evi-
dence is overwhelming that the Presi-
dent directed Betty Currie to retrieve
these gifts. Thus, his statement is
false. Not only is this perjury, it is ob-
struction of justice.

The President also lied before the
Grand Jury about his conversations
with White House aides regarding Ms.
Lewinsky. He testified that ‘I said to
them things that were true about this
relationship.” We know this to be com-
pletely false from the testimony of Sid-
ney Blumenthal, who stated directly
and unequivocally that the President
had lied to him about the nature of his
relationship with Ms. Lewinsky.

The legal standard for perjury is
high. Under Section 18 U.S.C. 1623(a), a
person is guilty of perjury if he or she
knowingly makes a false, material
statement under oath in a federal court
or Grand Jury. | believe these state-
ments were false, intentional and ma-
terial in that they attempt to put a
false impression on key events in a se-
ries of attempts to obstruct justice. In
effect, the President knew his relation-
ship with Ms. Lewinsky was shameful,
but not necessarily illegal. But he
knew his obstruction of justice was il-
legal—so he lied about it to a Grand
Jury.
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In many ways, obstruction of justice
is even more corrosive than perjury to
the machinery of our legal system. As
the target of a grand jury and an inde-
pendent prosecutor, the President has
defended himself against charges of
perjury by claiming he was caught off
guard, was misinterpreted, was at-
tempting to mislead but not lie.

Obstruction of justice, though, is a
quite different matter. It is an affirma-
tive act that occurs at the person’s own
initiative; in this case, the President.
It involves actions taken that were not
instigated by anyone else.

It has been said in his defense that
the President did not initiate his per-
jury in that he was led to it by the
prosecutor. But there is no similar ar-
gument regarding Article 1l, the Ob-
struction of Justice. Without the af-
firmative actions of the President,
there would have been no Article II.

The President sought out Mr.
Blumenthal to tell his misleading story
about the nature of his relationship
and the character of Ms. Lewinsky.

Separately, the President enlisted his
personal secretary to further his ob-
struction of justice. He asked Ms.
Currie to retrieve the gifts. He sum-
moned her to coach her testimony
under the guise of ‘““trying to figure out
what the facts were.”” He did so within
hours after coming back to the White
House on January 17th from his deposi-
tion in the civil sexual harassment
lawsuit. He required a face-to-face
meeting with her the next day, a Sun-
day. It couldn’t be done over the phone,
and it couldn’t wait until Monday. It
was clear he needed her to reaffirm his
false testimony. This is obstruction of
justice.

The edifice of American jurispru-
dence rests on the foundation of the
due process of law. The mortar in that
foundation is the oath. Those who seek
to obstruct justice weaken that foun-
dation, and those who violate the oath
would tear the whole structure down.

Every day, thousands of citizens in
thousands of courtrooms across Amer-
ica are sworn in as jurors, as grand ju-
rors, as witnesses, as defendants. On
those oaths rest the due process of law
upon which all of our other rights are
based.

The oath is how we defend ourselves
against those who would subvert our
system by breaking our laws. There are
Americans in jail today because they
violated that oath. Others have pre-
vailed at the bar of justice because of
that oath.

What would we be telling Ameri-
cans—and those worldwide who see in
America what they can only hope for
in their own countries—if the Senate of
the United States were to conclude:
The President lied under oath as an
element of a scheme to obstruct the
due process of law, but we chose to
look the other way?

I cannot make that choice. I cannot
look away. | vote “Guilty’”” on Article
I, Perjury. | vote “Guilty’” on Article
11, Obstruction of Justice.
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I ask unanimous consent an analysis
of the Articles of Impeachment be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ANALYSIS OF THE ARTICLES OF IMPEACHMENT
(By Senator Kay Bailey Hutchison)

“Do you solemnly swear that in all things
appertaining to the trial of the impeachment
of William Jefferson Clinton, president of
the United States, now pending, you will do
impartial justice according to the Constitu-
tion and laws: So help you God?”’

When the Chief Justice of the United
States administered this oath and | signed
my name to it on January 7, 1999, as one of
one hundred triers of fact and law in the
Court of Impeachment of the President of
the United States, | did so with a heavy
heart, but with a clear mind.

That solemn occasion in the well of this
Senate, and the weight of the burden im-
posed on us as ‘“‘jurors” in only the second
such proceeding in the history of our Nation,
reminded me with vivid clarity that our Con-
stitution belongs to all of us.

I was reminded as well, however, that the
laws of our Country are applicable to us all,
including the President, and they must be
obeyed. The concept of equal justice under
law and the importance of absolute truth in
legal proceedings is the foundation of our
justice system in the courts.

In this proceeding, | have drawn conclu-
sions about the facts as | see them, and 1|
have applied the law to those facts as | un-
derstand that law to be.

UNDERLYING FACTS LEADING TO THIS
PROCEEDING

The details of an intimate personal rela-
tionship that occurred during the years 1995,
1996, and 1997 between the President of the
United States and a 22 year-old female White
House Intern who was directly under his
command and control have been chronicled
throughout the world and are described in
thousands of pages of evidence and materials
filed with both the House and the Senate in
this case and in bookstores across America.
They involved intimate sexual relations
within the White House, personal gifts, jobs
within and outside of government, and ‘“‘mis-
sions accomplished.”” The underlying details
will not be repeated by me here.

While some facts about that relationship
and the timing of some events were disputed
at the trial in the Senate, their essence has
been publicly admitted by the President, by
his Counsel, and by the Intern in written or
verbal form, including sworn testimony in
various forms.

However inappropriate the behavior of the
President was, the legal issues in the im-
peachment trial do not deal with this rela-
tionship. All accusations against the Presi-
dent here relate instead to alleged attempts
to prevent the disclosure of this relationship
in a pending civil rights lawsuit against the
President in an Arkansas Federal court and
to the public. That is the critical factor that
has brought us to this extraordinary moment
in our Nation’s history when we are consid-
ering whether or not to remove from office
the President of the United States.

CORE FACTS LEADING TO THE ARTICLES OF

IMPEACHMENT

In May, 1994, a female citizen and employee
of the State of Arkansas filed a lawsuit in an
Arkansas Federal District Court, alleging, in
summary, that, in 1991 while President Clin-
ton was Governor of Arkansas, the Governor
committed the civil offense of sexual harass-
ment against her by insisting that she per-
form sexual acts identical or similar to those
later performed by the Intern.
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In the course of preparing for the trial of
the Arkansas case, the plaintiff, with the
consent of the presiding Federal Judge, at-
tempted to develop evidence that defendant
Clinton had, before and afterward, engaged
in patterns of conduct that were similar to
the allegations of the plaintiff in the case.

In December, 1997, the Arkansas Judge or-
dered defendant Clinton to answer a written
interrogatory naming every state and federal
employee with whom he had had sexual rela-
tions since 1986. President Clinton answered:
“‘none.”

In an alleged attempt to avoid giving a
personal deposition in the case pursuant to a
December, 1997, subpoena, the White House
Intern, who had since become employed at
the Pentagon, on January 7, 1998, signed an
affidavit denying any sexual relationship
with President Clinton. Six days later, on
January 13, the Intern accepted a job offer at
a major corporation in New York City. A
friend called the President shortly thereafter
with the message: ““Mission accomplished.”

While the President was giving his own
deposition in the Arkansas case, his counsel
tendered this affidavit to the Arkansas Fed-
eral Court, referred to it, and vouched for its
accuracy in the presence of the President.
The President, knowing the affidavit to be
false, sat by and said nothing. The Presi-
dent’s counsel subsequently advised the
Court that this affidavit was not reliable and
should be ignored.

Defendant Clinton was subpoenaed to give
the above-mentioned deposition in the case
and did so on January 17, 1998. In a rare
event, the Arkansas Judge attended for the
purpose of supervising the deposition of the
President in a Washington lawyer’s offices.
While there, the Judge and participating
counsel for the parties, either knowingly or
unknowingly, formulated a definition of the
meaning of the words ‘‘sexual relations’ to
exclude certain forms of human contact that
in their commonly accepted meaning would
be included. But, allegedly upon the basis of
this definition, President Clinton denied,
under oath, among other things, that he had
sexual relations with the Intern.

On January 21, 1998, the existence of an al-
leged inappropriate relationship between the
President and the White House Intern blazed
across the Nation from a story first pub-
lished in the Washington Post carrying the
headline: ‘““‘Clinton Accused of Urging Aid to
Lie; Starr Probes Whether President Told
Woman to Deny Alleged Affair to (plaintiff’s)
Lawyers.”

Evidence introduced and debated by the
House Managers and the President’s Counsel
in the Senate painted a picture of frantic ac-
tivities within and without the White House
throughout the month before and during the
week following this public disclosure, by the
President, by his friends, by White House
staff and employees, and others. It was al-
leged, among other things, that the Presi-
dent coached, manipulated, and influenced
false testimony of witnesses, including the
Intern, engineered the hiding of gifts and
evidence that was subject to subpoena, lied
to his staff and friends about the facts in
order to assure that they would give false
testimony in public and legal proceedings,
manipulated the Intern into signing the false
affidavit in the Arkansas Federal Court, and,
after failures to obtain employment for her
elsewhere, rewarded the Intern by obtaining
for her an out-of-town job in return for her
cooperative falsehoods or silence. The se-
quence and importance of such activities,
much of which is not disputed in the evi-
dence, were debated aggressively by the
House Mangers and the President’s Counsel
in the Senate, but the essence of those ac-
tivities was not seriously denied.

After numerous public denials imme-
diately after the public disclosure, and after
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several days of alleged ‘‘damage control’’ de-
signed to synchronize false stories to be pro-
vided by various parties in response to all in-
quiries, and event of major, historic, and fu-
ture national importance occurred.

On January 26, 1998, the President ad-
dressed the Nation about this issue at a press
conference in Washington, since replayed in
television broadcasts thousands of times. On
that occasion, the President looked sternly
into the camera and pointed his finger di-
rectly at the American people and stated:

“l want to say one thing to the American
people. | want you to listen to me. I’'m going
to say this again: | did not have sexual rela-
tions with that woman, (naming the Intern).
I never told anybody to lie, not a single
time. Never. These allegations are false.”

During the following months, the gist of
this representation filled the news media
around the World and in every conceivable
form, provided by every conceivable spokes-
man for the President, including government
employees, Cabinet officials, lawyers, public
relations specialists, political advisors,
friends, Members of Congress, and others.

After an immunity agreement was reached
between the Independent Counsel (discussed
below) and the Intern on July 28, 1998, the In-
tern delivered a dress to the Independent
Counsel that, according to her testimony,
had been worn by her on February 28, 1997,
during a sexual encounter with the President
in the White House. The dress was tested for
the President’s DNA. The test was positive.

The President of the United States had lied
directly to the American people.

THE PRESIDENT’S APPEARANCE BEFORE THE

GRAND JURY

After months of negotiation for an appear-
ance by the President, on July 17, 1998, the
President was subpoenaed to appear before a
Federal grand jury in Washington by the
Independent Counsel assigned to investigate
multiple issues concerning the President, in-
cluding issues involving potential perjury by
both the President and the Intern in the Ar-
kansas sexual harassment case, issues relat-
ing to the President’s relationship with the
Intern, and issues relating to alleged actions
taken to influence the testimony of wit-
nesses in the Arkansas case and before the
grand jury, attempts to discredit the Intern
by describing her as a ‘‘stalker,” as ‘‘igno-
rant,” and as ‘‘stupid,’” all done in an alleged
effort to cover up and conceal the underlying
relationship between the President and the
Intern, to obstruct the right of the Arkansas
plaintiff to pursue her sexual harassment
claims in the Arkansas Federal Court, and to
obstruct the proceedings of the grand jury
itself.

After various losing motions and court
proceedings asserting various executive
privileges against a Presidential appearance
before the grand jury, the President, on Au-
gust 17, 1998, gave testimony voluntarily to
the grand jury by deposition given in the
White House and piped live to the grand
jury. The prior subpoena was withdrawn by
the Independent Counsel.

During and since this appearance, the
president has repeatedly acknowledged pub-
licly that he had an inappropriate relation-
ship with the White House Intern but has in-
sisted that he was misleading but truthful in
his depositions in the Arkansas case and be-
fore the Federal grand jury and did not com-
mit any act that would constitute an ob-
struction of any legal proceeding or the
rights of any party associated with any por-
tion of this historic tale.

IMPEACHMENT OF THE PRESIDENT

The Ethics in Government Act, 28 U.S.C.
Section §595(c), directs any Independent
Counsel appointed under that law to advise
the House of Representatives of any substan-

February 12, 1999

tial and credible information received during
the course of an investigation that may con-
stitute grounds for the impeachment of the
President of the United States.

On September 9, 1998, the Office of Inde-
pendent Counsel submitted its referral to the
House of Representatives consisting of thou-
sands of pages of sworn testimony from
many parties, recorded telephone conversa-
tions, video tapes, interviews, reports, legal
briefs, and arguments, including the follow-
ing partial introduction:

“This Referral presents substantial and
credible information that President Clinton
criminally obstructed the judicial process,
first in a sexual harassment lawsuit in which
he was a defendant and then in a grand jury
investigation.”

The Judiciary Committee of the House, in
its report to the full House of Representa-
tives, recommended four Articles of Im-
peachment of the President. On December 19,
1998, the House of Representatives declined
to approve two of the proposed Articles, but
did approve the following two Articles, and
delivered H. Res. 611 to the Senate for trial
in accordance with the provisions of Section
3 of Article | of the Constitution of the
United States:

Impeachment Article I, the “perjury” arti-
cle, accuses the President of violating his
constitutional duty to take care that the
laws are faithfully executed, of willfully cor-
rupting and manipulating the judicial proc-
ess, and of impeding the administration of
justice for personal gain and exoneration, in
that:

While under oath before the Federal grand
jury, the President gave perjurious testi-
mony before the grand jury concerning one
or more of the following: (i) the nature and
details of his relationship with the Intern;
(i) prior perjurious, false, and misleading
testimony he gave in the Arkansas case; (iii)
prior false and misleading statements he al-
lowed his attorney to make about the In-
tern’s affidavit in the Arkansas case; and (iv)
his corrupt efforts to influence the testi-
mony of witnesses and to impede the discov-
ery of evidence in the Arkansas case.

Impleachment Article Il, the ‘“‘obstruction
of justice” and ‘“‘witness tampering’’ article,
accuses the President of violating his con-
stitutional duty to take care that the laws
are faithfully executed, of preventing, ob-
structing, and impeding the administration
of justice, and, to that end, of engaging per-
sonally and through his subordinates and
agents in a course of conduct or scheme de-
signed to delay, impede, cover up, and con-
ceal the existence of evidence and testimony
related to the Arkansas Federal sexual har-
assment case.

In support of the accusation, Article Il ac-
cuses the President of seven specific acts of
obstruction: (i) corruptly encouraging the
Intern to execute false affidavit in the Ar-
kansas case, (ii) corruptly encouraging the
Intern to give false testimony in the Arkan-
sas case if and when she was called to testify
personally in that case, (iii) corruptly engag-
ing in, encouraging, or supporting a scheme
to conceal evidence that had been subpoe-
naed in the Arkansas case, (iv) obtaining a
job for the Intern in order to corruptly pre-
vent her truthful testimony in the Arkansas
case, (v) corruptly allowing his attorney in
the Arkansas case to make false statements
to the Federal Judge characterizing the In-
tern’s affidavit in order to prevent question-
ing deemed relevant by the Judge, (vi) cor-
ruptly influencing his personal secretary to
give false testimony in the Arkansas case,
and (vii) making false and misleading state-
ments to witnesses in the Federal grand jury
proceeding, confirmed by the witnesses, in
order to corruptly influence the testimony of
those witnesses.
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THE TRIAL IN THE SENATE
H. Res. 611 was received in the Senate on
December 19, 1998. The trial commenced on
January 7, 1999. During the trial, we have lis-
tened to hours of arguments from the House
Managers and Counsel for the President, and
have engaged in hours of internal Senate de-
bate, both public and private. We have been
provided with access to thousands of pages
and other forms of evidence relating to the
accusations contained in the two Articles of

Impeachment.

Under the Constitution, the power to im-
peach (or ‘“‘accuse’”) a President of an im-
peachable offense is vested solely in the
House of Representatives. As Senators and
triers of both the facts and the law, we can-
not ‘“‘accuse,” ‘‘venture outside the record,”
or ‘‘create and assert new allegations.” We
are bound to cast our votes of ‘“‘guilty’” or
““not guilty” solely on the two Article of Im-
peachment as presented by the House.

I do not hold to the view of our Constitu-
tion that there must be an actual, indictable
crime in order for an act of a public officer
to be impeachable. It is clear to this Senator
that there are, indeed, circumstances, short
of a felony criminal offense that would jus-
tify the removal of a public officer from of-
fice, including the President of the United
States. Manifest injury to the Office of the
President, to our Nation, and to the Amer-
ican people, and gross abuses of trust and of
public office clearly can reach the level of in-
tensity that would justify the impeachment
and removal of a leader. One of the Articles
of Impeachment presented by the House Ju-
diciary Committee to the full House of Rep-
resentatives in this case charged the Presi-
dent with precisely such an offense. The
House of Representatives did not approve
that Article, and such a charge is, therefore,
not before us in this proceeding.

The two Articles of Impeachment before
the Senate in this proceeding do in fact ac-
cuse the President of committing three ac-
tual crimes, “‘perjury before the grand jury,”
“’obstruction of justice,” and ‘‘witness tam-
pering,” that meet the requirements for con-
viction of an indicted defendant in a crimi-
nal case brought under Federal law. The
House Managers and Counsel for the Presi-
dent reviewed those laws extensively. Thus,
in order to find the President “‘guilty’ under
either Article, this Senator must conclude
that all of the statutory prerequisites to
conviction are present that would be re-
quired to convict the President of one or
more of those crimes, if this proceeding
were, instead, the prosecution of felony
criminal indictments in a United States Dis-
trict Court under Federal law.

The President’s Counsel did not signifi-
cantly challenge the underlying facts in the
case, but insisted throughout (i) that no
crimes have been committed, and (ii) that,
even if crimes have been committed, they
““do not rise to the level of the high crimes
and misdemeanors’” contemplated by the
Constitution that would permit a conviction
in this proceeding, since a finding of
“‘guilty” by 67 Senators under either Article
would, under the Constitution, automati-
cally result in the removal of the President
from office and prohibit him forever from
holding another office of profit or trust
under the United States.

PERJURY, OBSTRUCTION OF JUSTICE, AND WIT-
NESS TAMPERING AS IMPEACHABLE OFFENSES
Section 4 of Article Il of our Constitution

provides:

“The President . . . shall be removed from
Office on Impeachment for, and Conviction
of, Treason, Bribery, or other high Crimes
and Misdemeanors.”’

Because of the uniqueness of this Constitu-
tional process in which “‘guilt’” and ‘‘punish-
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ment’”’ are combined, each Senator, as a trier
of both fact and law, before voting as to the
guilt or innocence of the President under ei-
ther of the Articles must answer the basic
question: Do the crimes of perjury, witness
tampering, and obstruction of justice as al-
leged in this proceeding rise to the level of
the “high crimes and misdemeanors’ in-
cluded in our Constitution that would justify
the automatic removal from office of the
President of the United States?

The Supreme Court of the United States
has observed that there is an occasional mis-
understanding to the effect that the crime of
“perjury’” is somehow distinct from ‘‘ob-
struction of justice.”” United States v. Norris,
300 U.S. 564, 574 (1937). They are not. While
different elements make up each crime, each
is calculated to prevent a court and the pub-
lic from discovering the truth and achieving
justice in our judicial system. Moreover, it is
obvious that ““witness tampering’ is simply
another means employed to obstruct justice.

This Senate on numerous occasions has
convicted impeached Federal Judges on alle-
gations of perjury. Moreover, the historical
fact is that ‘“‘high crimes and misdemean-
ors,” as used and applied in English law on
which portions of our Constitution were
founded, included the crimes of ‘“‘obstructing
the execution of the lawful process’” and of
“willful and corrupt perjury.” Blackstone,
Commentaries on the Laws of England, a
treatise described by James Madison as ‘“‘a
book which is in every man’s hand.”” See ar-
ticle entitled “The True History of High
Crimes and Misdemeanors,” by Gary L.
McDowell, Director of the Institute of
United States Studies at the University of
London, appearing in the Wall Street Jour-
nal, January 25, 1999.

Some argue that the precedents of the Sen-
ate in cases involving Federal Judges are not
applicable because Federal Judges are not
elected by the people and the President is.
This is a shocking analysis to this Senator.
That the President is elected should call for
a ‘“*higher” standard of conduct, not a lower
one. The fact is that the standards are set by
the Constitution for all officers of the Fed-
eral government. They are precisely the
same, and we are obligated to apply them
evenly.

It is argued by others that this test leaves
Presidents at risk of being impeached and
convicted for trivial offenses. The two-thirds
vote requirement for conviction imposed by
the Constitution, itself, is designed to pro-
tect public officers from precisely such a re-
sult.

The President’s Counsel and a number of
Senators advance a ‘‘felony-plus’ interpreta-
tion of the Constitutional terms ‘high
crimes and misdemeanors.” They seem to
agree that the crimes of perjury and obstruc-
tion of justice are ‘“*high crimes’ under the
Constitution, but they argue that, even if
guilt is admitted, nevertheless, a Senator
should vote ‘“‘not guilty,” on any article of
impeachment of a President, if the ‘“‘econ-
omy is good,” if the underlying facts in the
case are ‘“‘just about sex,”” or if the Senator
simply feels for whatever personal reason
that the President ought to stay in office de-
spite having committed felonies while hold-
ingit.

‘gl'o this Senator, this astounding applica-
tion of the plain language of our Constitu-
tion strikes at the very heart of the rule of
law in America. It replaces the stability
guaranteed by the Constitution with the
chaos of uncertainty. Not only does it oblit-
erate the noble ideal that our highest public
officer should set high moral standards for
our Nation, it says that the officer is free to
commit felonies while doing it if the econ-
omy is good, if the crime is just about sex, or
if, except for the crime, ‘““things are going
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pretty well right now,”” or simply that ‘“‘they
can indict and try the President for the
crime after leaving office in a couple of
years.”’

I will not demean our Constitution or the
office of the Presidency of the United States
by endorsing the felony-plus standard.

ELEMENTS REQUIRED FOR CONVICTION OF
PERJURY

Lying is a moral wrong. Perjury is a lie
told under oath that is legally wrong. To be
illegal, the lie must be willfully told, must
be believed to be untrue, and must relate to
a material matter. Title 18, Section 1621 and
1623, U.S. Code.

If President Washington, as a child, had
cut down a cherry tree and lied about it, he
would be guilty of “‘lying,”” but would not be
guilty of “‘perjury.”

If, on the other hand, President Washing-
ton, as an adult, had been warned not to cut
down a cherry tree, but he cut it down any-
way, with the tree falling on a man and se-
verely injuring or Killing him, with Presi-
dent Washington stating later under oath
that it was not he who cut down the tree,
that would be “‘perjury.” Because it was a
material fact in determining the cir-
cumstances of the man’s injury or death.

Some would argue that the President in
the second example should not be impeached
because the whole thing is about a cherry
tree, and lies about cherry trees, even under
oath, though despicable, do not rise to the
level of impeachable offenses under the Con-
stitution. | disagree.

The perjury committed in the second ex-
ample was an attempt to impede, frustrate,
and obstruct the judicial system in deter-
mining how the man was injured or Killed,
when, and by whose hand, in order to escape
personal responsibility under the law, either
civil or criminal. Such would be an impeach-
able offense. To say otherwise would be to
severely lower the moral and legal standards
of accountability that are imposed on ordi-
nary citizens every day. The same standard
should be imposed on our leaders.

Nearly every child in America believes
that President Washington, as a child him-
self, did in fact cut down the cherry tree and
admitted to his father that he did it, saying
simply: “‘I cannot tell a lie.”

I will not compromise this simple but high
moral principle in order to avoid serious con-
sequences to a successor President who may
choose to ignore it.

ELEMENTS REQUIRED FOR CONVICTION OF WIT-

NESS TAMPERING AND OBSTRUCTION OF JUS-

TICE

Whoever knowingly uses intimidation or
physical force, threatens, or corruptly per-
suades another person, or attempts to do so,
or engaged in misleading conduct toward an-
other person, with intent to—

(i) influence, delay, or prevent the testi-
mony of any person in an official proceeding;

(ii) cause or induce any person to (A) with-
hold testimony or evidence from an official
proceeding, (B) alter or destroy evidence in
an official proceeding; (C) evade legal process
summoning that person as a witness or
produce evidence in an official proceeding to
which the person has been summoned;

(iii) harass another person and thereby
hinder, delay, prevent, or dissuade any per-
son from attending or testifying in an offi-
cial proceeding; or

(iv) corruptly influence, obstruct, or im-
pede, or endeavor to influence, obstruct, or
impede, the due administration of justice;
is guilty of witness tampering and/or ob-
struction of justice. Title 18, Sections 1512
and 1503, U.S. Code.

The elements of these crimes are evident
from the laws themselves and do not need
amplification here.
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MY VOTES ON THE ARTICLES OF IMPEACHMENT

Based upon my analysis of the facts of this
case and my own conclusions of law, | have
concluded:

(i) The President of the United States will-
fully, and with intent to deceive, gave false
and misleading testimony under oath with
respect to material matters that were pend-
ing before the Federal grand jury on August
17, 1998, as alleged in Article | presented to
the Senate. I, therefore, vote “‘Guilty” on
Article | of the Articles of Impeachment of
the President in this Proceeding.

(if) The President of the United States en-
gaged in a pattern of conduct, performed
acts of willful deception, and told and dis-
seminated massive falsehoods, including lies
told directly to the American people, that
were designed and corruptly calculated to
impede, obstruct, and prevent the plaintiff in
the Arkansas Federal sexual harassment
case from seeking and obtaining justice in
the Federal court system of the United
States, and to further prevent the Federal
grand jury from performing its functions and
responsibilities under law, I, therefore, vote
“Guilty’ on Article Il of the Articles of Im-
peachment of the President in this proceed-
ing.

ARTICLE I, PERJURY—EXPLANATION OF VOTE

This Article accuses the President, while
giving sworn testimony on August 17, 1998,
before the Federal grand jury in Washington,
D.C., of willfully corrupting and impeding
the judicial process and the administration
of justice by giving false and perjurious tes-
timony about his relationship with the
White House Intern, about his January 17,
1998, deposition testimony in the Arkansas
sexual harrassment case, about his role in
developing and tendering to the Federal
Judge in the Arkansas case an affidavit that
was knowingly false while giving his deposi-
tion in the Arkansas case, and about his at-
tempts to influence the testimony of White
House employees and other witnesses in the
Arkanksas case who were at the time also
subject to the jurisdiction of the grand jury.

In reaching my decision with respect to
this Article, I have concluded beyond a rea-
sonable doubt that the President gave false
and misleading testimony in the Arkansas
sexual harrassment case and in his appear-
ance before the Federal grand jury.

At the trial in the Senate, the President’s
Counsel argued that, even if it were to be ad-
mitted that the testimony in both instances
were false and misleading, the testimony
would, nevertheless, not amount to perjury
because it does not reach the level of “mate-
riality”’ that is required for a lie to rise to
the level of a crime under Federal law.

They attempt to trivialize the issues raised
by Article | by reference to such questions as
“Who touched whom, and where,” and to an-
swers to questions by the President such as
“It depends on what the meaning of ‘is’ is.”

The false testimony complained of in Arti-
cle | of the Articles of Impeachment relates
to testimony before the grand jury, and only
indirectly to the testimony in the Arkansas
case. The Federal grand jury was investigat-
ing broad issues and many persons at the
time the President gave false and misleading
testimony before it.

Willful, corrupt, and false sworn testimony
before a Federal grand jury is a separate and
distinct crime under applicable law and is
material and perjurious if it is ‘“‘capable’ of
influencing the grand jury in any matter be-
fore it, including any collateral matters that
it may consider. See, Title 18, Section 1623,
U.S. Code, and Federal court cases interpret-
ing that Section.

The President’s testimony before the Fed-
eral grand jury was fully capable of influenc-
ing the grand jury’s investigation and was
clearly perjurious.
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ARTICLE 11, OBSTRUCTION OF JUSTICE—
EXPLANATION OF VOTE

When, on January 26, 1998, the President of
the United States pointed his finger at the
American people and represented to them
that he was the victim of lies and not their
perpetrator, he lied to America. The evi-
dence is overwhelming that he did so because
all of his ““ducks were in a row.”

The White House Intern had executed a
false affidavit; subpoenaed gifts had been
hidden; his own false deposition had been
given; other witnesses had testified falsely
based upon his own false representations to
them; retribution against the White House
Intern had been programmed should she
abandon loyalty; and loyalty had been con-
firmed by the Intern’s acceptance of a spe-
cial new job in New York, that represented,
according to a friend of the President, ‘““Mis-
sion accomplished.”

Then came the dress, the tapes, and the
Federal grand jury. The attempt to obstruct
and cover-up grew, expanded, and developed
a life of its own. It overpowered the underly-
ing offense itself. A new strategy was re-
quired, fast: The President was advised:
“Admit the sex, but never the lies.”” Shift
the blame; change the subject. Blame it on
the plaintiff in the Arkansas case. Blame it
on her lawyers. Blame it on the Independent
Counsel. Blame it on partisanship. Blame it
on the majority members of the House Judi-
ciary Committee. Blame it on the process.

The blame belongs to the President of the
United States. This juror has concluded that
the President is guilty of obstructing justice
beyond a reasonable doubt, as alleged in Ar-
ticle Il of the Articles of Impeachment in
this proceeding.

CONCLUDING STATEMENT

This has been a case about civil rights. It
has been about the right of the weakest and
the strongest among us to have equal access
to our system of justice in order to pursue
legal and Constitutional rights and to fix re-
sponsibility for alleged legal wrongs.

During the last half of this passing cen-
tury, we have managed to maintain the prop-
osition established over 200 years ago that
every American is entitled to equal justice
under the law.

In the middle of the century, our Country
and our courts began to recognize the inher-
ent evil of discrimination based on race and
national origin. In the last two decades, we
have begun to address issues of gender. We
have enacted sexual harassment laws that
have become the symbols of the high moral
standards of our Country. They permit half
of our citizens to work freely among us with-
out fear of harm and sexual abuse.

It has been said by many, in attempts to
demean this proceeding, that this case is,
simply, ‘““‘all about sex.”” In some ways, it is.
It is about the right of an employed female
American living in the State of Arkansas to
hold a job without being forced to engage in
it by the Governor of that State. That is not
the question before us, and | express no opin-
ion on that subject. But | do know that the
President of the United States willfully and
unlawfully obstructed her efforts in the Fed-
eral courts of our Land to pursue her cause.
We are forced to leave it to history to deter-
mine whether her cause was factually just,
and to define the message that the conduct
of our Country’s highest public officer sends
into the next century.

If only the President had followed the sim-
ple, high moral principle handed to us by our
Nation’s first leader as a child and had said
early in this episode ‘I cannot tell a lie,” we
would not be here today. We would not be
sitting in judgment of a President. We would
not be invoking those provisions of the Con-
stitution that have only been applied once
before in our Nation’s history.
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But we should all be thankful that our
Constitution is there, and we should take
pride in our right and duty to enforce it. A
hundred years from now, when history looks
back to this moment, we can hope for a con-
clusion that our Constitution has been ap-
plied fairly and survives, that we have come
to principled judgments about matters of na-
tional importance, and that the rule of law
in American has been sustained.

Mr. CONRAD. Mr. Chief Justice, |
have served twelve years in the United
States Senate.

I respect this institution and all of
you as colleagues. | especially respect
the job our leaders have done in this
trial. They have performed in the high-
est tradition of the United States Sen-
ate. Most of all, | respect our oath of
office: to “‘preserve, protect, and defend
the Constitution of the United States.”
I know all of us take that oath seri-
ously.

At the end of this proceeding, how-
ever, we may reach different conclu-
sions about what the Constitution
compels us to do. The simple truth is
that this case is not black and white.
As Mr. Manager GRAHAM said, reason-
able people may come to different con-
clusions.

There is one thing on which we all
agree: The President’s conduct was
wrong. In fact, it was very wrong. But
the question before us is not whether
the President’s conduct was wrong.
The question is whether that conduct
meets the Constitutional standard for
removing a President from office.

That requires us to make a profound
judgment on whether we should over-
turn the results of a national election.
67 members in this chamber can nullify
the votes of the 47 million Americans
who voted for President Clinton. That
is an awesome power. It must be used
with great restraint.

There are three questions we must
answer in the affirmative to remove a
President: First, did the President
commit the crimes he is charged with?
Second, are these crimes properly ad-
dressed by impeachment, or would they
be better left to the criminal justice
system? Third, do the charges rise to
the level of high crimes and mis-
demeanors and justify the removal of
the President of the United States?

THE SUFFICIENCY OF THE EVIDENCE

Let me start with the first question.
The charges against the President are
perjury and obstruction of justice.

Five experienced Federal prosecutors
representing both Republican and
Democratic Administrations concluded
that no responsible Federal prosecutor
would bring perjury charges based on
the facts in this case.

The President in his grand jury testi-
mony acknowledged an intimate and
inappropriate relationship with Monica
Lewinsky. The details of that relation-
ship are in conflict. But | do not be-
lieve relatively minor differences in
the details of that relationship would
result in a perjury conviction.

On the obstruction charges, again the
federal prosecutors told us they would
not bring charges based on the facts in
this case.
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Ms. Lewinsky has testified that no
one ever asked her to lie or promised
her a job for her silence. Ms. Lewinsky
further testified she never discussed
the contents of her testimony with the
President, ever. Finally, she also testi-
fied that she believed she could file a
truthful affidavit.

But there are two elements of the ob-
struction of justice charges that do
trouble me.

One is the transfer of gifts from Ms.
Lewinsky to Betty Currie. That could
constitute concealment of evidence.
But Betty Currie has testified five
times that Ms. Lewinsky called her to
arrange for the transfer of gifts. And
both the President and Betty Currie
have denied that the President initi-
ated the transfer.

The second troubling charge is the
questioning of Betty Currie by the
President after his deposition in the
Jones case. | find it hard to believe the
President was just refreshing his mem-
ory when on two occasions he put the
same set of questions to Ms. Currie.
That could constitute witness tamper-
ing.

But at the time of these conversa-
tions, Betty Currie was not a witness
in any judicial proceeding. And she has
testified that she did not feel pressured
to agree with the President.

Although | am not certain that there
was no wrongdoing, | do conclude that
the charges have not been proven be-
yond a reasonable doubt.

IMPEACHABLE CRIMES

That leads me to the second ques-
tion: even if these charges were proven,
is this a matter for impeachment, or
should it be left to the ordinary course
of judicial proceeding?

For me, it is a question best an-
swered by the rule of law that governs
us all: the Constitution of the United
States.

James Madison kept a journal of the
Constitutional Convention. In it, he
said many of the Founders opposed im-
peachment altogether. Others believed
impeachment was needed to protect
against treason, bribery, or other ‘“‘at-
tempts to subvert the Constitution.”
So a carefully crafted, very narrow
compromise was adopted.

Article I, section 4 originally read:
“The President . . . shall be removed
from office on impeachment for, and
conviction of, Treason, Bribery or
other high crimes and misdemeanors
against the United States.”

James Wilson, a nineteenth century
constitutional scholar has written that
impeachment was designed for ‘‘great
and publick [sic] offences by which the
Commonwealth was brought into dan-
ger.”

These charges against the President
just do not measure up to that stand-
ard. Hiding presents under a bed. Ask-
ing a secretary leading questions.
These can hardly be the great and pub-
lic offenses that our Founding Fathers
had in mind. These charges, and the
facts behind them, simply do not bring
our commonwealth into danger.
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So is the President above the law?
Most emphatically, no.

William Rawles, a contemporary of
the Founders and a distinguished com-
mentator on the Constitution wrote:
“In general, those offenses which may
be committed equally by a private per-
son as a public officer, are not the sub-
ject of impeachment . . . [A]ll offenses
not immediately connected with office,
except the two expressly mentioned,
are left to the ordinary course of judi-
cial proceeding.”

I do not argue that no private wrongs
can rise to the level of impeachable of-
fense, but they must be heinous crimes.

Article I, section 3, of the Constitu-
tion says: ‘““Judgment in Cases of Im-
peachment shall not extend further
than to removal from Office . . . but
the party convicted shall nevertheless
be liable and subject to Indictment,
trial, judgment and punishment ac-
cording to law.”’

The President is not above the law.
He can be prosecuted, indicted, con-

victed, and sentenced for alleged
wrongful acts, just like any other
American.

We have our Founding Fathers’ own
words, distinguishing between public
crimes and those that involve the
President’s conduct as a private indi-
vidual. We have their deeds to guide us
as well. When Vice President Aaron
Burr killed Alexander Hamilton in a
duel and was indicted for murder, im-
peachment was not even considered.

Almost two hundred years later, the
House Judiciary Committee dismissed
a tax evasion charge against President
Nixon when an overwhelming majority
of the Committee concluded, in the
words of Congressman Ray Thornton,
““these charges may be reached in due
course in the regular process of law.”

In the case before us today, the un-
derlying offense is that the President
had an extra-marital affair. He is al-
leged to have lied about that under
oath, and to have obstructed justice.
These are serious allegations, and we
have considered them seriously.

Offensive as they were, the Presi-
dent’s actions have nothing to do with
his official duties, nor do they con-
stitute the most serious of private
crimes. In my judgment, these are mat-
ters best left to the criminal justice
system.

REMOVAL FROM OFFICE

That brings me to the third and final
question: do the charges so fundamen-
tally threaten our democratic system
of government that they constitute
high crimes and misdemeanors and jus-
tify removal of the President from of-
fice?

Our Founding Fathers told us two
things about impeachment. First, the
matter at hand had better be a very
significant crime—a ‘“‘high crime”’ that
threatens our fundamental freedoms.
These alleged crimes do not meet that
standard. Second, they told us that it
better not be partisan. That’s why they
required a #s vote in the Senate to re-
move a President.
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They feared the passions of what
they called a ‘‘faction.”” This is a clas-
sic case of just that. This proceeding
was partisan in the House. It has be-
come partisan here. I’'m not casting as-
persions here. | am stating a fact.

Impeachment will fail. And it should.
It lacks the fundamental legitimacy
only a bipartisan consensus can pro-
vide.

My colleagues, the Republic still
stands. Our safety as a Nation is not in
jeopardy. Our Constitution has not
been shaken.

Voting to impeach the President
under these circumstances would un-
dermine the core principle that lies at
the heart of our system of government:
the separation of powers. Our Founding
Fathers made it difficult to remove a
sitting President by design. They were
convinced of the wisdom of having
three co-equal branches of government.
They did not want the President serv-
ing at the pleasure—or being removed
at the displeasure—of the legislative
branch.

Our Founding Fathers were right.
Removing a popularly elected Presi-
dent from office would have implica-
tions not only for this President, but
for every President to follow, and ulti-
mately for the very system of govern-
ment who hold so dear. Thomas Jeffer-
son once said, ‘I know of no safe depos-
itory of the ultimate powers of the so-
ciety but the people themselves.”’

My colleagues, we are a democracy.
In a government ‘“‘of the people, by the
people, and for the people,” we cannot
ignore the will of the people. Removing
the President under these cir-
cumstances would be the most fun-
damental violation of the rule of law.
It would overturn the rule of the people
as expressed in a free election. It would
adopt minority rule, overturning the
clear wishes of a majority of the Amer-
ican people.

Our freedom and liberty are not
threatened by the wrongful acts of this
President. But our freedom and liberty
might be threatened if a minority can
overturn the will of the majority.

There may yet come a time when we
have no choice but to substitute our
judgment for the will of the people. |
pray | never see that time. | know it
has not come in this case.

My colleagues, | will vote against the
articles of impeachment in the case of
William Jefferson Clinton.

Mr. HUTCHINSON. We are nearing
one of the most important votes most
of us will ever cast.

As an Arkansan, the impeachment
process has been long and difficult.
President Clinton is a dominating po-
litical influence in Arkansas and still
immensely popular in my home state,
so | am acutely aware of the political
implications of this vote for me.

As an Arkansan, | share pride in one
of our own having achieved so much
and having attained the highest elec-
tive office in the land. Arkansas has
produced more than its share of politi-
cal leaders—the Joe. T. Robinsons, the
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Hattie Caraways, the John McClellans,
and J.W. Fulbrights. But never before
has an Arkansan reached the Presi-
dency. I, with all of Arkansas, was
proud. We knew William Jefferson
Clinton’s intellect, his grasp of policy
issues. We knew his personality, his
charisma. We had seen for years his re-
markable political skills, his uncanny
ability to connect with people. | be-
lieve I’'m like most Arkansans—deeply
conflicted—pride mixed with embar-
rassment, and most of all pain.

This trial is not about private con-
duct. It is not about the President’s
personal behavior. We are all sinners.
We are all flawed human beings. The
President’s personal life is his personal
life. It’s his business, not mine. The
facts that are relevant are those relat-
ing to law.

This trial is not about process. It
seems to me that throughout this long
drama, many have sought to put Ken
Starr on trial or the House managers
on trial. Was Ken Starr on a vendetta
or was he just doing an unpleasant job?
Whichever, we have to deal with the
facts and the evidence. Did the House
managers, as we have heard from the
President’s counsel so often, ‘“want to
win too much?” Frankly, both sides
wanted to win, both sides were fervent
in their presentations, and I’'m glad we
didn’t hear half-hearted arguments. A
vigorous prosecution and defense is the
basis of a successful adversarial sys-
tem. What we are doing is important.
I’'m glad they believe in what they are
doing, but in the end it’s the facts, the
evidence, with which we must grapple.
The process with all its flaws is second-
ary. The reality is, we are faced with a
body of evidence.

This trial is not about punishment.
It’s not about getting our pound of
flesh from the Democrats. It’s not
about getting our retribution on the
President. It’s not political vengeance.
It’s not about polls. If polls had pre-
vailed, Andrew Johnson would have
been removed, and that would have
been wrong. To argue that a popular
President should not be removed re-
gardless of his actions, merely because
he is popular, is to lower our Constitu-
tional Republic to a meaningless level.

To say popularity should be a factor
in our decision is to say that bad poll
numbers and unpopularity is an argu-
ment for removal of a President. How
contrary to our constitutional system.
The popularity of this President should
never been mentioned, in my opinion.
Nor should political consequences of
our votes be the basis for our decision
of whether to remove this President.

What | had to weigh was the evi-
dence. Voting to remove a President—
the very thought sobers and humbles
me. But the facts are so inescapable,
the evidence so powerful.

I am convinced beyond a reasonable
doubt that when the President testified
before the federal grand jury and said
that he had been truthful to his aides
in what he had said about his relation-
ship with Ms. Lewinsky—that he com-
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mitted perjury and obstructed justice.
When he told Sidney Blumenthal that
Ms. Lewinsky was a stalker and he was
a victim, he was not being truthful. He
was trying to destroy her reputation
and he would have, had it not been for
the dress. He lied, and he lied about his
lie to the grand jury.

I am convinced beyond a reasonable
doubt that when the President led
Betty Currie through a false rendition
of his relationship with Ms. Lewinsky
that he was tampering with a witness
and obstructing justice. He did this not
once, but twice. His explanation that
he was refreshing his memory offends
all common sense. When he denied this
coaching before the grand jury, he ob-
structed justice and committed per-
jury. Of course, there is much more to
this case, but how much do we need?

If this trial was only about one man’s
actions, it might be easier. But this
trial is about so much more—the office
of the Presidency, the precedent of low-
ering the bar on the importance of our
nation’s rule of law. It’s about the oath
Bill Clinton took when he was sworn in
as our President, to uphold our na-
tion’s laws. And it’s about the oath the
President took when he swore to tell
the truth, the whole truth and nothing
but the truth before the grand jury.
The sanctity of the oath is the basis of
our judicial system. To lessen the sig-
nificance of violating the oath is in
fact an attack on our legal system and
the rule of law.

There are men and women across
America who languish behind bars
today because they committed the
crime of perjury, lying under oath.
How can we tell America that our
President, the highest government offi-
cial in the land, is treated differently?

While | was growing up in Gravette,
Arkansas, life seemed much more sim-
ple than it is today. It was a simpler
time. But then and now, the bedrock of
our society is still truth and justice.
This hasn’t changed. On August 25,
1825, Daniel Webster said, ‘““Whatever
government is not a government of
laws, is a despotism, let it be called
what it may.”’

Today is a somber day for our coun-
try. This trial has been a sad chapter of
American history, and | have a heavy
heart. As difficult as these votes will
be, 1 know that | could not serve the
people of Arkansas with a clear con-
science unless | do what | believe is
right and uphold the law. | will vote
guilty on both articles of impeach-
ment.

Mrs. MURRAY. Mr. Chief Justice,
this past year certainly has been a dif-
ficult time for America. | have to say,
as a citizen, as a woman, and as a par-
ent, | cannot begin to describe how
deeply disappointed and angry | am
with the President.

I came to Washington, D.C. in 1992.
Over the last 6 years | have worked
with Bill Clinton. | trusted him. |1
thought | knew him. | refused to be-
lieve he would demean the presidency
in the way that he has. His behavior
was appalling and has hurt us all.
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But as a Senator, | have an obliga-
tion under the Constitution that tran-
scends any sense of personal betrayal |
might have. | am sworn to render my
judgment based on the evidence pre-
sented and the larger question of what
the framers of the Constitution meant
when they wrote the impeachment
clause.

I have listened carefully throughout
this debate. | have read and listened to
every available article and argument.
Like all of you, | have spent more
hours on this case that | ever wanted
to and have felt the tremendous weight
of this decision.

I believe that perjury and obstruc-
tion of justice can be considered high
crimes. The question is whether the
facts in this case support the allega-
tions that the President committed
these crimes.

The Republican House managers pre-
sented a theory. But after listening
carefully to both sides and, most im-
portantly, reviewing the words of the
witnesses themselves, they did not
prove their theory of perjury and ob-
struction of justice beyond a reason-
able doubt to me. If we are to remove
a President for the first time in our
Nation’s history, none of us should
have any doubts.

We must also ask ourselves how it
would affect the country to remove
this President after such a partisan
process. A conversation | had with a
constituent not long ago really struck
a chord with me. He said to me,

I am old enough to remember President
Nixon’s resignation. I know how deeply it af-
fected the psyche of an entire generation. |
know it made many of us cynical of politics
for a long, long time. Please don’t put us all
through that turmoil again. This country
would be punished and hurt by a presidential
removal. This country doesn’t deserve to be
punished for this President’s behavior.

So despite my personal disgust with
the President’s actions, | intend to
vote ‘‘not guilty” on both articles of
impeachment.

Our founders were wise. They knew
the President would be imperfect. They
knew he would stumble and fall. While
it would be wrong to suggest they ap-
proved of such behavior, they were not
interested in the individual and his
flaws. They sought to protect the na-
tion.

They set a very high standard for the
legislative body to meet before over-
turning the results of an election—the
very basis of our democracy. They de-
clared it would only be for the crimes
most threatening to our nation. They
did not establish the impeachment
process to punish a wrongdoer; they es-
tablished it to protect America.

This President’s behavior was rep-
rehensible, but it does not threaten our
nation. In the past year, despite the
scandal that ran on the front page
nearly every day, our country has pros-
pered. Our economy is growing. Our
waters and air are cleaner. Our commu-
nities are safer. Our education system
is stronger. America is not poised on
the brink of disaster. Our democracy is
safe.
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But what of our legacy in this proc-
ess? What will | tell my daughter, or
tell a classroom of young students?
Well, it doesn’t take a lawyer or a con-
stitutional scholar to tell them that no
matter how difficult it is, tell the
truth. The lie will hurt you much,
much more. It can consume you, your
friends, your family, your nation. It
can destroy those you love and dimin-
ish you forever in their eyes.

This President now knows that. His
legacy will be tainted with the anguish
he inflicted on the people and country
he loves because of his selfish and dis-
graceful behavior. It is a weight that
he alone will bear for the rest of his
life.

We have heard a lot of emotions and
strong feelings on this floor from both
sides. | respect the deep convictions of
everyone in this room. | am saddened it
has appeared partisan. But it is my
hope that we can now turn the page on
this sad part of America’s history and
put an end to the recriminations.

Mr. Chief Justice, point of personal
privilege.

It is hard to stand before you without
Scott Bates behind me. | knew him as
all of you did as a loyal, excellent Sen-
ate employee. But | also knew him as a
Dad. We stood together as parents on a
soccer field cheering on our daughters
in victory and hugging them in defeat.
He will be missed.

But his absence should serve as a re-
minder that although we have been to-
tally engrossed in this issue for far too
long, there is life outside of these
doors. There are friends to be hugged,
kids to be educated, parents to take
care of.

I hope when this day is over, we will
set aside our differences and remember
there are a lot more important things
each of us needs to be concentrating
on, both professionally and personally.
It’s time to move on.

Mr. McCAIN. Mr. Chief Justice, | in-
tend to vote to convict the President of
the United States on both articles of
impeachment. To say | do so with re-
gret will sound trite to some, but I
mean it sincerely. | deeply regret that
this day has come to pass.

I bear no animosity for the Presi-
dent. | take no partisan satisfaction
from this matter. | don’t lightly dis-
miss the public’s clear opposition to
conviction. And | am genuinely con-
cerned that the institution of the Pres-
idency not be harmed, either by the
President’s conduct, or by Congress’ re-
action to his conduct.

Indeed, | take no satisfaction at all
from this vote, with one exception—
and an important exception it is—that
by voting to convict | have been spared
reproach by my conscience for shirking
my duty.

The Senate faces an awful choice, to
be sure. But, to my mind, it is a clear
choice. | am persuaded that the Presi-
dent has violated his oath of office by
committing perjury and by obstructing
justice, and that by so doing he has for-
feited his office.
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As my colleagues across the aisle
have so often reminded me, the coun-
try does not want the President re-
moved. And, they ask, are we not, first
and foremost, servants of the public
will? Even if we believe the President
to be guilty of the offenses charged,
and even if we believe those offenses
rise to the level of impeachment,
should we risk the national trauma of
forcing his removal against the clearly
expressed desire of the vast majority of
Americans that he should not be re-
moved even if he is guilty of perjury
and obstruction of justice?

I considered that question very care-
fully, and | arrived at an answer by re-
versing the proposition. If a clear ma-
jority of the American people were to
demand the conviction of the Presi-
dent, should | vote for his conviction
even if | believed the President to be
innocent of the offenses he is charged
with? Of course not. Neither, then,
should I let public opinion restrain me
from voting to convict if | determine
the President is guilty.

But are these articles of impeach-
ment of sufficient gravity to warrant
removal or can we seek their redress by
some other means short of removing
the President from office? Some of
those who argue for a lesser sanction,
including the President’s able counsel,
contend that irrespective of the Presi-
dent’s guilt or innocence, neither of
the articles charge him with high
crimes and misdemeanors. Nothing less
than an assault on the integrity of our
constitutional government rises to
that level. The President’s offenses
were committed to cover up private
not public misconduct. Therefore, if he
thwarted justice he did so for the per-
fectly understandable and forgivable
purpose of keeping hidden an embar-
rassing personal shortcoming that,
were it discovered, would harm only
his family and his reputation, but
would not impair our system of govern-
ment.

This, too, is an appealing rationaliza-
tion for acquittal. But it is just that, a
rationalization. Nowhere in the Con-
stitution or in the expressed views of
our founders are crimes intended to
conceal the President’s character flaws
distinguished from crimes intended to
subvert democracy. The President
thwarted justice. No matter how unfair
he or we may view a process that forces
a President to disclose his own failings,
we should not excuse or fail to punish
in the constitutionally prescribed man-
ner evidence that the President has de-
liberately thwarted the course of jus-
tice.

I do not desire to sit in judgement of
the President’s private misconduct. It
is truly a matter for him and his fam-
ily to resolve. | sincerely wish cir-
cumstances had allowed the President
to keep his personal life private. | have
done things in my private life that |
am not proud of. | suspect many of us
have. But we are not asked to judge the
President’s character flaws. We are
asked to judge whether the President,
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who swore an oath to faithfully exe-
cute his office, deliberately subverted—
for whatever purpose—the rule of law.

All of my life, | have been instructed
never to swear an oath to my country
in vain. In my former profession, those
who violated their sworn oath were
punished severely and considered out-
casts from our society. 1 do not hold
the President to the same standard
that | hold military officers to. | hold
him to a higher standard. Although I
may admit to failures in my private
life, | have at all times, and to the best
of my ability, kept faith with every
oath | have ever sworn to this country.
I have known some men who kept that
faith at the cost of their lives.

I cannot—not in deference to public
opinion, or for political considerations,
or for the sake of comity and friend-
ship—I cannot agree to expect less
from the President.

Most officers of my acquaintance
would have resigned their commission
had they been discovered violating
their oath. The President did not
choose that course of action. He has
left it to the Senate to determine his
fate. And the Senate, as we all know, is
going to acquit the President. As much
as | would like to, I cannot join in his
acquittal.

The House managers have made, and
I believe some of my colleagues on the
other side of the aisle would agree, a
persuasive case that the President is
guilty of perjury and obstruction. The
circumstances that led to these of-
fenses may be tawdry, trivial to some,
and usually of a very private nature.
But the President broke the law. Not a
tawdry law, not a trivial law, not a pri-
vate law.

The tortured explanations with
which the President’s attorneys have
tried to defend him against both arti-
cles fail to raise reasonable doubts
about his guilt. It seems clear to me,
and to most Americans, that the Presi-
dent deliberately lied under oath, and
that he tried to encourage others to lie
under oath on his behalf. Presidents
may not be excused from such an abuse
no matter how intrusive, how unfair,
how distasteful are the judicial pro-
ceedings they attempt to subvert.

The President’s defenders want to
know how can | be certain that the of-
fenses, even if true, warrant removal
from office. They are not expressly
mentioned in the Constitution as im-
peachable offenses. Nor did the found-
ers identify perjury or obstruction as
high crimes or high misdemeanors.
Were an ordinary citizen accused of
perjury in a civil proceeding he or she
would in all likelihood not be pros-
ecuted or forced out of political neces-
sity into a perjury trap.

No, an ordinary citizen would not be
treated as the President has been
treated. But ordinary citizens don’t en-
force the laws for the rest of us. Ordi-
nary citizens don’t have the world’s
mightiest armed forces at their com-
mand. Ordinary citizens do not usually
have the opportunity to be figures of
historical importance.



S1474

Presidents are not ordinary citizens.
They are extraordinary, in that they
are vested with so much more author-
ity and power than the rest of us. We
have a right; indeed, we have an obliga-
tion, to hold them strictly accountable
to the rule of law.

Are perjury and obstruction of jus-
tice expressly listed as high crimes and
misdemeanors? No. Why? Because they
are self-evidently so. Just as the Presi-
dent is self-evidently the nation’s chief
law enforcement officer, despite his at-
torneys’ quibbling to the contrary. It is
self-evident to us all, 1 hope, that we
cannot overlook, dismiss or diminish
the obstruction of justice by the very
person we charge with taking care that
the laws are faithfully executed. It is
self-evident to me. And accordingly, re-
gretfully, I must vote to convict the
President, and urge my colleagues to
do the same.”

Mr. JOHNSON. Mr. Chief Justice, the
great question now before the Senate is
not whether the rule of law will pre-
vail—it surely will—both by the ac-
tions of this body and by possible pro-
ceedings within the judicial system.

The question before the Senate is
whether we should take action against
the President beyond that allowed for
in our nation’s courts. We are, | be-
lieve, confronted by two threshold
questions which must first be resolved
before consideration can or need be
given to weighing the evidence pre-
sented by the House Managers. First, is
whether the Articles of Impeachment
have been adequately drawn to allow
the accused to know with precision the
wrong-doing to which he is accused,
and to require that a %z majority vote
of the Senate be secured upon a single
act of wrong-doing in order to convict.
As a second threshold matter, if the
Articles are at least adequately drawn,
do they, if true, allege wrong-doing of
sufficient import to justify for the very
first time in our nation’s long history,
the over-turning of the people’s will as
expressed in a free, fair and democratic
national election? | am troubled by the
adequacy of the articles, but even ac-
cepting them, the second threshold
question of impeachability is simply
not met.

Only if these threshold questions are
adequately met in the mind of an indi-
vidual Senator, can that Senator pro-
ceed to determine whether the weight
of the evidence is sufficient to convict.
And even if both threshold questions
are ignored, it is impossible for me to
say that the circumstantial evidence
presented reaches a ‘“‘beyond a reason-
able doubt’ standard on either article.
Reasonable doubt means that if there
are multiple reasonable theories as to
what occurred—if one of the reasonable
theories is consistent with innocence,
then an acquittal must follow. Espe-
cially relative to article two—I can un-
derstand the belief of some that a plau-
sible scenario of obstruction was estab-
lished. Some may even believe that the
President was more likely than not ob-
structing justice. But the evidence is
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clearly not so powerful as to lead any-
one to believe that no reasonable and
innocent scenario remains.

I am both profoundly honored and
humbled to have this historic respon-
sibility to participate with my Senate
colleagues, Republican and Democrat,
in perhaps the most grave proceeding
envisioned by the authors of our na-
tional Constitution. | have listened
carefully to both sides of this dispute,
and | have also carefully reviewed the
thoughts of many of our nation’s lead-
ing scholars of history and constitu-
tional law. It is clear to me that the re-
sults of this trial have ramifications
which go far beyond the fortunes of
William Jefferson Clinton.

The decision made by the Senate this
week will have an utterly profound im-
pact on the relationship between the
executive and legislative branches of
our government for the rest of time.
Accordingly, it is essential that the de-
cisions made in this proceeding not be
driven by transitory passions of par-
tisan politics, but rather, with an eye
toward the long-term stability and in-
tegrity of our democracy.

My humble reading of history leads
me to believe that the never-failing bi-
partisan honoring of national presi-
dential elections over these past two
centuries has been one of the greatest
sources of our national success. While
holding a president accountable to all
the same civil and criminal laws that
apply to the general citizenry is abso-
lutely essential, the writers of our Con-
stitution properly intended for the re-
versal of fair elections at the hands of
Congress to be exceedingly rare and
difficult.

The learned opinions of our nation’s
leading scholars overwhelmingly sup-
port the understanding that presidents
should not be removed from office by
Congress short of some horrific per-
sonal misconduct or misconduct which
arises from executive authority and
threatens the nation—such as treason
or bribery. By requiring a #: vote for
the over-turning of presidential elec-
tions, the founders of our nation also
made it crystal clear that such an ex-
traordinary step should not and cannot
be taken unless there is an overwhelm-
ing bipartisan outcry against the
President’s actions.

The American public and most Mem-
bers of Congress, including myself,
have criticized President Clinton’s per-
sonal conduct in harsh terms. But the
American public also seems to under-
stand that at stake is not simply Bill
Clinton’s future, but the integrity of
our election system and the long-term
freedom of the executive branch from
partisan congressional attack—this un-
derstanding about the need for stabil-
ity, for proportionality, for continuity,
is a natural and a deeply conservative
inclination on the part of our citizenry.

The writers of our Constitution want-
ed some degree of proportionality be-
tween a president’s conduct and the
penalties applied—otherwise they
would have made impeachment appli-
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cable to all crimes and misdemeanors.
It is certainly conceivable that the will
of the people expressed in an election
may someday be rightly overturned by
Congress. But it is also certain to me
that while this president’s personal
conduct (involving immaterial testi-
mony to a lawsuit dismissed by a fed-
eral court as having no merit) is de-
serving of public condemnation, and
even possible prosecution within the
judicial system, it simply does not rise
to the level of extraordinary danger to
the nation that justifies removal from
office.

Some will no doubt say that | have
set a high standard for overturning
presidential elections. | would very
much agree. Particularly as a recently
former member of the House of Rep-
resentatives, | have witnessed first
hand the depth and the intensity of
partisan anger that can occur from
time to time in Congress and among
portions of the national public. It is a
reaction to that open partisanship
demonstrated by the House and the
Independent Counsel that surely is at
the foundation of the American
public’s overwhelming contempt for
this proceeding and the view that this
process is politics as usual, an exercise
in raw political power and beneath
what should be the dignity of Congress.

I have no certain solutions for that
sad and angry state of affairs, other
than to attempt to conduct my own po-
litical life in as thoughtful and mod-
erate a manner as | am capable, but I
believe the Constitution provided our
nation with a strong bulwark against
negative and hateful partisanship by
creating an executive branch which is
largely shielded from congressional
partisanship and which is instead dis-
ciplined by law and by the electoral
will of the people.

| greatly fear that any lesser stand-
ard would result, even without an inde-
pendent counsel law, in a situation
whereby civil actions against standing
presidents will be routinely brought as
yet another destructive partisan politi-
cal tactic. These multiple and nefar-
ious actions will then be followed by
never-ending legal discovery proceed-
ings, and they in turn followed by im-
peachment articles or the threat of im-
peachment each time the House is con-
trolled by a different political party
than the Presidency. | fear the wrong
decision here will lead our nation into
an ever downward spiral where im-
peachment proceedings will be routine.

It is critically important, in my
view, for this United States Senate to
say, Stop!”” Enough!” We must send an
unmistakable message to the House,
the nation and the world, that we will
not permit the stability and independ-
ence of the executive branch of our
government to be jeopardized by any-
thing less than heinous crimes or gross
threats to the nation.

This leaves, of course, other avenues
for Congress and the public to express
great displeasure with the President’s
dishonorable conduct. If illegal activ-
ity did in fact take place, that activity
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would be subject to discipline in the
courts. While there are divided opin-
ions on its wisdom, it is possible that
some sort of collective censure may be
agreed upon by the Senate, and cer-
tainly individual Senators are free to
place their condemnations of the Presi-
dent’s personal behavior in the CON-
GRESSIONAL RECORD. The House im-
peachment of the President, the public
humiliation of Bill Clinton and his
family, as well as the great private for-
tune this dispute will have consumed
will also serve as punishment enough.
But, |1 think it is also important for
this Senate to understand that the
writers of our Constitution did not cre-
ate an impeachment process as one
more form of punishment, but exclu-
sively to protect the viability of our
nation.

Given my sacred oaths as a United
States Senator and as a participant in
this impeachment trial, and given my
abiding commitment to the Constitu-
tion and the well-being of our nation, |
have no choice but to vote against both
Articles of Impeachment. | do not
know nor do | care what the political
consequences might be of the decision |
make here—l am a Democrat elected
six consecutive times state-wide from
my largely Republican state, and |
have long been proud of the bipartisan
support extended to me by the good
people of South Dakota. In turn, | have
long recognized that neither political
party has a monopoly on good ideas or
bad, good people or bad. But | know
this—the issue before me is too grave
for politics. At the end of the day,
when my service in this body is done, |
want my children, my family and my-
self to view my decisions here as hon-
orable, as an exercise in responsible
judgement, and in a small way, as ef-
forts that strengthened the bulwark of
democracy that our Constitution rep-
resents.

The President dishonorably lied to
the American people, however, the two
Articles before the Senate fail, first be-
cause they do not allege offenses that
give rise to removal from office, and
secondly, because it cannot be said
that the evidence proves guilt of per-
jury or obstruction of justice beyond
all reasonable doubt (to such a degree
that no innocent and reasonable expla-
nation exists).

I will vote not guilty on both Article
one and Article two.

Mr. LUGAR. Mr. Chief Justice, for
the first time in 120 years, and only for
the second time in U.S. history, the
Senate is about to conclude a Presi-
dential impeachment trial. Our Found-
ing Fathers viewed the power to re-
move a President as a necessary con-
stitutional safeguard, but they wanted
to make certain that the process was
sufficiently difficult that the will of
the voters would be overturned only for
the gravest of reasons. They wrote the
words ‘“‘high crimes and misdemean-
ors’ as a threshold, but left it to us to
determine what transgressions met
this standard. All of us have endeav-
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ored to fulfill this enormous respon-
sibility.

From the beginning of the consider-
ation of impeachment last year, many
Members of Congress in both parties
have made public statements express-
ing their opinions that the President
lied to a federal grand jury and that he
obstructed justice on numerous occa-
sions. These judgments are apparently
shared by large majorities of the Amer-
ican people as illustrated in frequent
public opinion polls. The same polls
have consistently found that a large
majority of Americans do not want the
President to suffer the Constitutional
consequence of these breaches of law,
namely, removal from office.

Since the House voted for impeach-
ment, almost all 45 Democrats and
some Republicans in the Senate have
voiced their skepticism about voting to
remove President Clinton from office.
Early in the trial, 44 Democrats voted
to dismiss the impeachment proceed-
ings outright. Thus, a two-thirds ma-
jority vote needed for a guilty verdict
has never been a likely outcome of the
trial.

In the background, most Senate
Democrats and several Republicans
have worked on a motion to censure
President Clinton. Our distinguished
colleague, Senator FEINSTEIN, drafted a
censure resolution that attracted sub-
stantial bipartisan support and was
published in the New York Times of
February 6, 1999. It stated:

Whereas William Jefferson Clinton, Presi-
dent of the United States, engaged in an in-
appropriate relationship with a subordinate
employee in the White House, which was
shameless, reckless and indefensible;

Whereas William Jefferson Clinton, Presi-
dent of the United States, deliberately mis-
led and deceived the American people and of-
ficials in all branches of the United States
Government;

Whereas William Jefferson Clinton, Presi-
dent of the United States, gave false or mis-
leading testimony and impeded discovery of
evidence in judicial proceedings;

Whereas William Jefferson Clinton’s con-
duct in this matter is unacceptable for a
President of the United States, does demean
the Office of the President as well as the
President himself, and creates disrespect for
the laws of the land;

Whereas President Clinton fully deserves
censure for engaging in such behavior;

Whereas future generations of Americans
must know that such behavior is not only
unacceptable but also bears grave con-
sequences, including loss of integrity, trust
and respect;

Whereas William Jefferson Clinton re-
mains subject to criminal and civil actions;

Whereas William Jefferson Clinton’s con-
duct in this matter has brought shame and
dishonor to himself and to the Office of the
President; and

Whereas William Jefferson Clinton,
through his conduct in this matter, has vio-
lated the trust of the American people: Now,
therefore, be it

Resolved, That the United States Senate
does hereby censure William Jefferson Clin-
ton, President of the United States, and con-
demns his conduct in the strongest terms.

Citizens might ask how a Senator
could vote for a resolution stating that
President Clinton ‘“‘deliberately misled
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and deceived the American people and
officials in all branches of the United
States Government’ and ‘‘gave false or
misleading testimony and impeded dis-
covery of evidence in judicial proceed-
ings” and yet fail to vote ‘“‘guilty’ on
articles of impeachment that specifi-
cally mention perjury and obstruction
of justice. The answer to that question
is at the heart of understanding the
Senate trial.

With few exceptions, Senators recog-
nize that the Constitution gives only
one outcome to a verdict of ‘‘guilty,”
namely, removal from office. At the
same time, many Senators are shocked
by conduct which they call ‘““‘shameless,
reckless, and indefensible,” and they
want their constituents to know that
they have not been fooled or over-
whelmed by Presidential charm. They
have taken the initiative to explicitly
denounce the bizarre conduct and the
extraordinary corruption of this Presi-
dent. Members of both parties have de-
plored the fact that the President con-
ducted an illicit sustained physical
sexual relationship in spaces close to
the Oval Office and publicly denied this
to his family, his staff, and in televised
statements to the world only to see all
of the elaborate cover-up collapse after
DNA tests on the dress of a young
woman.

But the impeachment trial of Presi-
dent Clinton is not about adultery. The
impeachment trial involves the Presi-
dent’s illegal efforts to deny a fair re-
sult in the suit brought by Ms. Paula
Jones. | have no doubt that the Presi-
dent worked deliberately to deny jus-
tice in this suit. In doing so, he lied to
a federal grand jury and worked to in-
duce others to give false testimony,
thus obstructing justice.

Ms. Jones has often been described as
a small person in our judicial system.
In contrast, the President, who at the
time of his inaugural takes a solemn
oath to preserve and protect equal jus-
tice under the law for even the most
humble of Americans, is a giant figure.
As Senators who also take a solemn
oath, we must ask ourselves the fun-
damental question: ‘‘Is any man or
woman above the law?”’

The legal defense team for the Presi-
dent does not admit that there is ade-
quate proof of either perjury or ob-
struction of justice. They contend that
Senators must embrace a theory of
“immaculate obstruction” in which
jobs are found, gifts are concealed,
false affidavits are filed, and the char-
acter of a witness is publicly impugned,
all without the knowledge or direction
of the President, who is the sole bene-
ficiary of these actions. The Presi-
dent’s lawyers further contend that
such crimes are, in any event, insuffi-
cient to remove the President. The
drafters of the Constitution would have
rejected these rationalizations for the
indefensible Presidential misconduct
at issue. They were political men with
a profound reverence for the sanctity
of the oath and our entire system of
justice. They did not suggest that Sen-
ators park their common sense and
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their stewardship for the security of
our country at the Senate door as they
entered into an impeachment trial.

In fact, we have discovered in this
trial that the founding fathers wanted
the Senate to act as ‘‘triers’” of fact
and in the roles of both trial court and
jury. Most importantly, they wanted
us to act as guardians of the Constitu-
tion and thus the liberty and the rights
under law of each individual American.
Liberty itself is directly threatened
when a President subverts the very ju-
dicial system that secures those rights.

During this trial, 1 have concluded
that the prosecutors made their case. |
will vote to remove President Clinton
from office not only because he is
guilty of both articles of impeachment,
but also because | believe the crimes
committed here demonstrate that he is
capable of lying routinely whenever it
is convenient. He is not trustworthy.
Simply to be near him in the White
House has meant not only tragic heart-
ache for his wife and his daughter but
enormous legal bills for staff members
and friends who admired him and
yearned for his success but who have
been caught up in his incessant ‘“‘war
room” strategies to maintain him in
office. Senator FEINSTEIN begins her
censure resolution with the appro-
priate word ‘‘shameless.” The Presi-
dent should have simply resigned and
spared his country the ordeal of this
impeachment trial and its aftermath.

We have been fortunate that this
damaged presidency has occurred dur-
ing a time of relative peace and pros-
perity. In times of war or national
emergency it is often necessary for the
President to call upon the nation to
make great economic and personal sac-
rifices. In these occasions, our Presi-
dent had best be trustworthy—a truth
teller whose life of principled leader-
ship and integrity we can count upon.
Some commentators have suggested
that with the President having less
than two years left in his term of of-
fice, the easiest approach is to let the
clock expire while hoping that he is
sufficiently careful, if not contrite, to
avoid reckless and indefensible con-
duct. But as Senators, we know that
the dangers of the world constantly
threaten us. Rarely do two years pass
without the need for strong Presi-
dential leadership and the exercise of
substantial moral authority from the
White House.

Of particular concern are the impli-
cations of the President’s behavior for
our national security. As Commander-
in-Chief, President Clinton fully under-
stood the risks that he was imposing
on the country’s security with his se-
cret affair in the White House. Even in
this post-Cold War era, foreign intel-
ligence agents constantly look for op-
portunities for deception, propaganda,
and blackmail. No higher targets exist
than the President and the White
House. The President even acknowl-
edged in a phone call with Ms.
Lewinsky that foreign agents could be
monitoring their conversations. Yet
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this knowledge did not dissuade the
President from continuing his affair.
With premeditation, he chose his own
gratification above the security of his
country and the success of his presi-
dency. Then he chose to compound the
damage by systematically lying about
it over the span of many months.

I believe that our country will be
stronger and better prepared to meet
our challenges with a cleansing of the
Presidency. The President of the
United States is the most powerful per-
son in the world because we are the
strongest country economically and
militarily, and in the appeal of our
idealism for liberty and freedom of
conscience. Our President must be
strong because a President personifies
the rule of law that he is sworn to up-
hold and protect. We must believe him
and trust him if we are to follow him.
His influence on domestic and foreign
policies comes from that trust, which a
lifetime of words, deeds, and achieve-
ments has built.

President Clinton has betrayed that
trust. His leadership has been dimin-
ished because most Americans have
come to the cynical conclusion that
they must read between the lines of his
statements and try to catch a glimmer
of truth amidst the spin. His subordi-
nates have demeaned public life by
contending that ‘“‘everybody does it”’ as
a defense of why the President has
erred so grievously. But every Presi-
dent does not lie to a federal grand
jury. Every President does not obstruct
justice. The last President to do so was
President Nixon, and he had sufficient
reverence for the office to resign before
the House even voted articles of im-
peachment.

The impeachment trial must come to
an end. The Presidency will be
strengthened and our ability as Ameri-
cans to meet important challenges will
be strengthened if we begin to restore
our faith in the truth and justice that
our government must exemplify and
preserve. It will not be enough simply
to condemn the tragic misdeeds of
President Clinton. He must be removed
from office as the Constitution pre-
scribes, and we must celebrate the
strength of that same Constitution
which also provides a path for a new
beginning.

Thank you, Mr. Chief Justice. | yield
the floor.

Mr. BIDEN. Let me begin by stating
what | believe the American people
view as the obvious. There are no good
guys in this sordid affair. Rightly or
wrongly, the public has concluded that
the President is an adulterer and liar;
that Ken Starr has abused his author-
ity by unfair tactics born out of vindic-
tiveness; that the House Managers
have acted in a narrowly partisan way
and are now desperately attempting to
justify their actions for their own po-
litical reputation. Finally, they have
concluded that Monica Lewinsky was
both used and a user, while Linda
Tripp, Lucianne Goldberg, Paula Jones
and her official and unofficial legal
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team are part of a larger political plot
to ‘‘get the President’.

All of that is beyond our ability to
effect. Our job is not to dissect the mo-
tives or even the tactics of Ken Starr,
the trial lawyers, Linda Tripp, and oth-
ers. Our only job is to determine
whether the President of the United
States by his conduct committed the
specific acts alleged in the two Articles
of Impeachment. Not generally, but
specifically: Did he do what is alleged?
And if he did, do these actions rise to
the level of high crimes and mis-
demeanors necessary to justify the
most obviously anti-democratic act the
Senate can engage in—overturning an
election by convicting the President.

It is very important—both for his-
tory’s sake and for fairness’ sake—that
we keep our eye on the ball. When 1
tried cases, | learned from a man
named Sid Balick—he used to say at
the outset to the jury:

Keep your eye on the ball. The issue is not
whether my client is a man you would want
your daughter to date—a man you would in-
vite home to dinner. The issue is did my cli-
ent kill Cock Robbin—period.

But if we listen to the oft-times con-
fusing presentation of the House Man-
agers—they would have us think that
it is sufficient for us to conclude that
we would not trust him with our
daughters and not invite him home for
dinner in order to convict.

Much more is required. The House set
the standard we must repair to in the
Articles—did he commit a criminal of-
fense? That is what they allege; that is
what they must prove.

The Managers keep saying that this
case is about what standards we want
our President to meet. We hear Flan-
ders Fields intoned—the honor of our
most decorated heroes. How incredibly
self-serving and autocratic such a plea
is.

The American people are fully capa-
ble—without our guidance or advice—
to determine what standards they want
our President to meet. That is an ap-
propriate question to ask ourselves
when we enter the voting booth to
vote—it is not when we rise on this
floor to vote.

Spare me from those who would tell
the American people what standard
they must apply when voting for Presi-
dent. Ours is an Impeachment standard
and our oath to do justice under that
standard.

Impeachment is about what standard
to use in deciding whether or not to re-
move a President duly elected by the
people.

These are two very different ques-
tions and we must not, we cannot, get
them confused. You and | and the
American people can apply any stand-
ard we want our President to meet
when we go to the polls on election
day.

Only the Constitution can supply the
standards to use in deciding whether or
not to remove the President—and—in
my view, this case does not meet that
standard, for two reasons.
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First, the facts do not sustain the
House Managers’ case. According to
the House’s own theory, we must find
that the President has violated federal
criminal statutes—not just that he did
bad things. In all good conscience, I
just cannot believe that any jury would
convict the President of any of the
criminal charges on these facts. | also
believe that it is our constitutional
duty to give the President the benefit
of the doubt on the facts. To me, the
allegations that the President violated
Title 18 were left in a shambles on this
floor.

But | do not have time to dwell on
the facts. So let me turn to the second
reason: the President’s actions do not
rise to the level required by the Con-
stitution for the removal of a sitting
President.

We have heard it argued repeatedly
that the Constitution does not create
different standards for Judges and the
President. But that argument fails to
comprehend the organizing principle of
our constitutional system—the separa-
tion of powers. The framers divided the
power of the federal government into
three branches in order to safeguard
liberty. This innovation—the envy of
every nation on earth—can only serve
its fundamental purpose if each branch
remains strong and independent of the
others.

We needed a President who was inde-
pendent enough to spearhead and sign
the Civil Rights Act. We needed a
President who was independent enough
to lead the nation and the world in the
Persian Gulf War. We still need an
independent President.

The constitutional scholarship over-
whelmingly recognizes that the fun-
damental structural commitment to
separation of powers requires us to
view the President as different than a
federal judge. Consider our power to
discipline and even expel an individual
Senator. In such a case, we do not re-
move the head of a separate branch and
so do not threaten the constitutional
balance of powers. To remove a Presi-
dent is to decapitate another branch
and to undermine the independence
necessary for it to fulfill its constitu-
tional role.

Only a President is chosen by the
people in a national election. No Sen-
ator, no Representative can make this
claim. To remove a duly elected Presi-
dent clashes with democratic prin-
ciples in a way that simply has no con-
stitutional parallel. By contrast, there
is nothing anti-democratic in the Sen-
ate removing a judge, who was ap-
pointed and not elected by the people.

Another contention we continue to
hear is that the Framers clearly
thought that obstruction of justice of
any kind by a President was a high
crime and misdemeanor. For this they
cite the colloquy between Colonel
George Mason and James Madison, who
argued that a President who abused his
pardon power could be impeached. That
colloquy illustrates that it is not any
obstruction that would satisfy the Con-
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stitution—rather, that the framers
were immediately concerned about
abuses of official power, such as the
pardon power.

The House Managers have relied re-
peatedly on Alexander Hamilton’s ex-
planation of impeachment found in
Federalist No. 65. But careful reading
demonstrates that these articles of im-
peachment are a constitutionally in-
sufficient ground for removing the
President from office. Federalist No. 65
states:

The subjects of [the impeachment court’s]
jurisdiction are those offenses which proceed
from the misconduct of public men, or, in
other words, from the abuse or violation of
some public trust. They are of a nature
which may with peculiar propriety be de-
nominated POLITICAL, as they relate chief-
ly to injuries done immediately to the soci-
ety itself.

Hamilton had the word ‘‘political”’
typed in all capital letters to empha-
size that this is the central, defining
element of any impeachable offense.
Having emphasized its meaning, he did
not leave its definition to chance.
While all crimes by definition harm so-
ciety, impeachable offenses involve a
specific category of offenses. Using
Hamilton’s terms, these are offenses
committed when ‘“public men” who
‘“violat[e] some public trust’” cause
“injuries done immediately to the soci-
ety itself.”” The public trust that re-
sides in, to use Hamilton’s hoary
phrase, ““public men”’ is what we would
call today official power.

What other construction can be given
these words? Hamilton did not define
an impeachable offense to be any of-
fense committed by public men. He did
not define an impeachable offense to be
any reprehensible act committed by a
bad man. Only those acts that abuse
public office and so harm the public di-
rectly and politically are impeachable.

While | would like to take credit for
this insight into Hamilton’s meaning, |
actually stand in a line of interpreta-
tion that stretches back to the found-
ing era. William Rawle wrote the first
distinguished commentary on the Con-
stitution, “A View of the Constitution
of the United States of America.” In
this treatise, he came to precisely the
same interpretation | have described.
He said, “The causes of impeachment
can only have reference to public char-
acter and official duty. . . . In general
those which may be committed equally
by a private person as a public officer
are not the subject of impeachment.”

Joseph Story was not only a long-
serving and important Justice of the
Supreme Court of the United States, he
was a preeminent constitutional schol-
ar and author of a treatise that re-
mains an important source for under-
standing the Constitution’s meaning.
He too emphasized that ‘“‘it is not every
offense that by the constitution is . . .
impeachable.” Which offenses did he
regard to be impeachable? ““Such kinds
of misdeeds . .. as peculiarly injure
the commonwealth by the abuse of
high offices of trust.” Justice Story
tied the definition of impeachable of-
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fenses to the purpose that underlies the
separation of powers—safeguarding the
liberty of the people against abusive
exercise of governmental power. He ob-
served that impeachment ‘is not so
much designed to punish an offender as
to secure the state against gross offi-
cial misdemeanors.”

There is no question that the Con-
stitution sets the bar for impeachment
very high—especially where the Presi-
dent is involved. Federalist 65 bears
this out, as do numerous other com-
mentaries.

But Federalist 65 also sounds a warn-
ing—again, it is a warning that has
been invoked over and over again—that
impeachments inevitably risk being hi-
jacked by partisan political forces.

Federalist 65 worried that the ‘“‘ani-
mosities, partialities, influence, and
interest on one side or the other”
would enable partisans to find a way to
interpret words such as high crimes
and misdemeanors to match the out-
come they otherwise wished to reach—
not necessarily out of any malevolence,
but simply because of the great capac-
ity that we all have to rationalize.

Here the rationalization is pretty
easy—the President is a disgrace to the
office, 1 honor and revere the office of
the Presidency, so there must be some
way to get this man out of that office.
Therefore, his actions must rise to the
level of high crimes and misdemeanors.

It is tempting to go down that road
—but this is precisely the temptation
that the Framers urged us