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PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

I commit my way to the Lord
And trust also in Him
And He shall bring it to pass
rest in the Lord and
Wait patiently for Him.—Psalm 37:5,7.

Blessed God, Your omniscience both
comforts and alarms us. You know all
about us: our strengths and weak-
nesses, our hopes and hurts. So often,
instead of waiting patiently for You,
we wait to commit our needs to You.
Here we are at the end of another work
week. There is work to be done before
we can break for the weekend. Help us
to believe that what we commit to You
will come to pass if You deem it best
for us. We need to experience the peace
of mind and body that comes when we
do what You guide us to do and leave
the results to You.

Bless the Senators with the profound
peace that comes from giving You their
burdens and receiving Your resiliency
and refreshment. May this be a great
day because they, and all of us who
work with them, decide to rest in Your
presence and wait patiently for Your
power to strengthen us. Through our
Lord and Savior. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable CONRAD BURNS, a
Senator from the State of Montana, led
the Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
Senator from Montana is recognized.

———

SCHEDULE

Mr. BURNS. Mr. President, today the
Senate will resume consideration of
the bankruptcy reform legislation
under the previous agreement. As a re-
minder, all first-degree amendments
must be relevant with the exception of
those specified in the agreement and
must be filed by 5 p.m. today. The lead-
er has announced that votes are pos-
sible during today’s session on amend-
ments to the bill or on finalizing the
appropriations process. The leader also
announced that there will be votes on
Monday at 5:30 p.m. as well as on Tues-
day morning at 10:30 a.m. The Tuesday
morning votes will be on or in relation
to the issues of minimum wage and
business costs.

I thank my
tention.

colleagues for their at-

——————

MEASURE PLACED ON CALENDAR

Mr. BURNS. Mr. President, I under-
stand that there is a joint resolution at
the desk due its second reading.
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The PRESIDENT pro tempore. The
clerk will read the resolution the sec-
ond time.

The bill clerk read as follows:

A joint resolution (S.J. Res. 37) urging the
President to negotiate a new base rights
agreement with the Government of Panama
in order for United States Armed Forces to
be stationed in Panama after December 31,
1999.

Mr. BURNS. Mr. President, I object
to further proceedings on this resolu-
tion at this time.

The PRESIDENT pro tempore. Objec-
tion is heard. Under the rule, the joint
resolution will be placed on the cal-
endar.

Mr. BURNS. Mr. President, I suggest
the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

(Mr. BURNS assumed the chair.)

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, the leadership time
is reserved.
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The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 625, which
the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 625) to amend title 11, United
States Code, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, what is
the parliamentary situation on time,
or is there a time limitation?

The PRESIDING OFFICER. The
Chair knows of no time limits.

Mr. LEAHY. That is my under-
standing.

Mr. President, I see my good friend,
the Senator from Iowa, on the floor. I
will speak in my capacity as ranking
member of the Senate Judiciary Com-
mittee. I know Senator HATCH has spo-
ken in his capacity as chairman of the
committee. I know the Senator from
Iowa, Mr. GRASSLEY, is here as chair-
man of the appropriate subcommittee,
and Senator TORRICELLI of New Jersey
will be here as ranking member of that
subcommittee.

This is an important issue. It is safe
to say every American agrees with the
basic principle that debts should be re-
paid. It certainly is a principle I was
brought up to believe and one my fel-
low Vermonters share. In fact, this
country is blessed with prosperity, and
the vast majority of Americans are
able to meet their obligations. But for
those who fall on financial hard times,
bankruptcy should be available in a
fair and balanced way. In fact, our
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country’s founders believed the prin-
ciple was so important they enshrined
it in the Constitution, one of the few
such specific reliefs enshrined in the
Constitution.

Article I, section 8, of the Constitu-
tion explicitly grants Congress power
to establish uniform laws on the sub-
ject of bankruptcies throughout the
United States.

We in Congress have a constitutional
responsibility to oversee our Nation’s
bankruptcy laws. Unfortunately, more
and more Americans are filing for
bankruptcy. In fact, 1.4 million Ameri-
cans filed for bankruptcy last year.
That was an increase in the number of
filings from 1997, and in 1997 there was
an increase in the number of filings
from 1996. I find this trend extremely
disturbing because the economy is
doing so well. Even this morning, we
hear of unemployment at an all-time
low, inflation is steady, and the econ-
omy is booming. The unemployment
rate keeps going down, inflation re-
mains low, and the Nation’s personal
bankruptcies keep going up.

Vermont has traditionally had one of
the lowest rates of bankruptcy per cap-
ita in the Nation. But in my home
State of Vermont, personal bank-
ruptcies have increased in each of the
last 4 years, with annual personal
bankruptcies more than doubling since
1994. I said this has occurred even
though we have kept our low ranking
compared to other States in the num-
ber of personal bankruptcy filings per
capita. We will be able to keep that
ranking because personal bankruptcy
rates have gone up far more dramati-
cally in other States.

If the rise in personal bankruptcy is
caused in part by some Americans
abusing the bankruptcy system, then
we in Congress should move in a major,
balanced way to correct our bank-
ruptcy laws. Working together, we saw
a way we could do this. We did last
year. Democrats and Republicans
molded a bill that corrected abuses by
debtors and creditors, and it preserved
access to the bankruptcy system for
honest debtors.

The distinguished senior Senator
from Illinois, Mr. DURBIN, who worked
with the distinguished Senator from
Iowa, Mr. GRASSLEY, did yeoman’s
work on last year’s bill. They produced
a bipartisan bill. As I recall—my col-
league from Iowa can correct me if I
am wrong—I believe it passed the Sen-
ate with something like 97 votes and
only 1 or 2 votes against it. It is pretty
amazing to have that strong support
when we have a piece of legislation
that balances such contrasting, some-
times conflicting, interests around the
country. It is a credit to the two Sen-
ators who crafted it. They balanced the
competing interests of debtors and
creditors to put together a bill that is
fair to all.

I am on the floor today because I
have a concern that the bill before us
strays from the blueprint of last year’s
balanced reforms in the Senate. For ex-
ample, today’s bill requires the means
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testing of debtors to complete chapter
7 filings based on expense standards
that are formulated by the Internal
Revenue Service.

Last year, Congress was exposing the
IRS as an agency out of control in its
enforcement of the Internal Revenue
Code, but now we say we will trust the
IRS with enforcement of the bank-
ruptcy code. We were saying last year
they could not enforce the Internal
Revenue Code, the area of their own ex-
pertise, but now we say we will let
them help enforce the bankruptcy
code, an area in which they have no ex-
pertise or jurisdiction. In my State, we
say that lacks common sense.

This means testing severely restricts
a judge’s discretion to take into ac-
count individual debtors’ cir-
cumstances. As a result, it has the po-
tential to cause an unforgiving and in-
flexible result of denying honest debt-
ors access to a postbankruptcy fresh
start and would go against basically
the way the bankruptcy code has been
followed since the beginning of this
country.

I believe most Americans, perhaps
not all but most Americans, who file
for bankruptcy honestly need relief
from their creditors to get back on
their feet financially. We have recent
research that shows stagnant wages
and consumer credit card debt are the
primary reasons for the rise in bank-
ruptcy filings. If there are abuses in
the credit industry, then we should
move in a major and balanced way to
correct them.

I believe last year’s Senate consumer
bankruptcy reform bill, which, as I
said, passed this Chamber by a near
unanimous vote of 97-1, provides us
with a blueprint for balanced reforms.

Moreover, the latest study by the
nonpartisan American Bankruptcy In-
stitute found that only 3 percent of
chapter 7 filers could afford to repay
some portion of their debt. To force the
other 97 percent of chapter 7 debtors to
submit to this arbitrary means test in
trying to reach 3 percent lacks com-
mon sense and poses an additional bur-
den on the 97 percent for something
that does not apply to them. The Con-
gress seems to be stepping on people it
should not.

To the credit of the Senator from
Iowa and the Senator from New Jersey,
they are working to moderate the bill’s
arbitrary means testing provisions, and
I commend them for working together
to improve the underlying bill. I also
commend the Senator from Illinois,
Mr. DURBIN, and the Senator from New
York, Mr. SCHUMER, for their leader-
ship on this issue. I hope we can sig-
nificantly improve the bill’s means
test provisions in the coming days, and
we can if we want to work at it.

I am also concerned that today’s bill,
at least as it is now, prior to any
amendments, is missing a key ingre-
dient from last year’s balanced reforms
in the Senate: consumer credit infor-
mation and protection.

Last year’s Senate-passed bill re-
quired the disclosure of information on
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credit card fees and charges and also
protection against unjustified credit
industry practices. As the Department
of Justice stated in its written views
on the bill:

The challenge posed by the unprecedented
level of bankruptcy filings requires us to ask
for greater responsibility from both debtors
and creditors. Credit card companies must
give consumers more and better information
so they can understand and better manage
their debt.

The administration has made it clear
that for the President to sign bank-
ruptcy reform legislation into law, it
has to contain strong consumer credit
disclosure and protection provisions. I
agree with that. The credit card indus-
try has to shoulder some responsibility
for the nationwide rise in personal
bankruptcy filings.

Last year, credit card lenders sent
out 3.4 billion solicitations—3.4 billion.
There are only 260 million people in
this country, from the child born this
morning on through. We are talking
about 12 credit card solicitations per
year for every man, woman, and child
in America.

I constantly hear from parents that
their 10-year-old child may receive a
letter: You have been preapproved for
credit; X number thousands of dollars.
Here is your credit card.

I am not as concerned about the 10-
year-old because usually the parent
will grab that. I am a little bit con-
cerned about the 16- or 17-year-old who
has been eyeing a stereo set, or what-
ever, and they get the credit card
preapproved. How about the college
kids who get four or five of those in the
mail: You have been preapproved. Sud-
denly they say: Wow, I'm worth $75,000.
I have it right here in plastic. Unfortu-
nately, when they spend it, they have
to pay it back. We need a little more
responsibility on this.

Do we want to send a 10-year-old
down to the store with $3,000 worth of
credit in their credit card? I would
think not. But I also don’t want the
credit card companies crying when
they do this and then the bills do not
get paid. A little bit of effort should be
made first to make sure you know who
you are preapproving.

I add, there are times when some-
body’s pet has been preapproved. My
eldest son has two beautiful Labrador
retrievers—nice dogs, friendly dogs
but, as most 1labs, probably more
friendly than bright. I am not sure I
want to give them credit cards. And for
all the Labrador retriever owners who
might have heard that and will call my
office, please understand, I do like
those dogs, but I am still not going to
give them a credit card.

Clearly, the billions of credit card so-
licitations that are sent to Americans
every year have contributed to an era
of lax credit practices. That, in turn,
contributes to the steep rise in per-
sonal bankruptcy filings. I am hopeful
we can add credit industry reforms to
this bill in the coming days.

Senators TORRICELLI and GRASSLEY
have prepared a managers’ amendment
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that incorporates many credit industry
reforms proposed by Senators SCHU-
MER, REED, DoODD, and others. I com-
mend these Senators for working to-
gether on these bipartisan credit card
reforms. I am pleased, actually, to co-
sponsor the amendment I have just re-
ferred to because it adds more balance
to the bill.

Another area where we can add need-
ed balanced reform to this legislation
is in the homestead exemption. You
have States—Florida and Texas, for ex-
ample—where debtors are permitted to
take an unlimited exemption from
their creditors for the value of their
home. We understand the policy rea-
sons for protecting one’s home. But I
think the policy was determined when
you think of the average home. Unfor-
tunately, this exemption has led to
wealthy debtors abusing their State
laws to protect multimillion-dollar
mansions from their creditors.

I do not think we intend somebody to
be able to run up millions of dollars of
debt, have a multi-multimillion-dollar
mansion and say: Wait a minute. I need
my humble home.

Home may be where the heart is, but
it is not necessarily where the bank-
ruptcy protection should be. This is a
real abuse of bankruptcy’s fresh start
protection.

The distinguished Senator from Wis-
consin, Mr. KOoHL, has been a leader in
trying to end homestead bankruptcy
abuses. He has, again, prepared a bipar-
tisan amendment to cap any home-
stead exemption at $100,000. I hope the
full Senate will adopt the Kohl amend-
ment to place reasonable limits on
homestead exemptions.

The distinguished Senator from Mas-
sachusetts, Mr. KENNEDY, plans to offer
an amendment to increase the min-
imum wage over the next 2 years from
$5.15 to $6.15 an hour. I am proud to be
a cosponsor of this amendment, as I
have been before.

It is more than appropriate to help
working men and women earn a living
wage on a bill related to bankruptcy.
These minimum-wage workers are
some of the same Americans who are
struggling to make a living every day
and might be forced into bankruptcy
by job loss or divorce or other unex-
pected economic event.

More than 11 million workers will get
a pay raise as a result of a $1 increase
in the minimum wage. We ought to
agree to help millions of hard-working
American families live in dignity.

I plan to offer an amendment that
would save the taxpayers millions of
dollars in wasteful spending and im-
prove the bill by revising the require-
ment for all debtors to file with the
court copies of their tax returns for the
past 3 years. If the requirement was in
effect last year, the 1.4 million Ameri-
cans who filed for bankruptcy would
have produced at least 4.2 million cop-
ies of their tax returns.

It might sound like a great idea, but
the Congressional Budget Office esti-
mates it will cost taxpayers about $34
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million over the next 5 years for the
courts to store and provide access to
more than 20 million tax returns. It is
a pretty big expense for very little ben-
efit.

Every time we do something with one
of these mandates, it may sound great,
but we ought to ask ourselves, what
does this cost? What do we get out of
it? My amendment makes more sense.
It does what the original amendment
wanted to do but without the cost. It
would strike the requirement. It would,
instead, permit any party in interest—
a creditor, judge, trustee or whoever—
to request copies of a debtor’s tax re-
turns once the bankruptcy is filed. It is
a targeted approach, targeted to verify
a debtor’s assets and income. I think it
is workable and efficient because most
bankruptcy cases involve debtors with
no assets and little income, thus no
need for the review of tax returns and
no need for the taxpayers to spend $34
million to store paper nobody is ever
going to look at.

So let’s not pile up millions and mil-
lions and millions of these pieces of
paper, hire hundreds and hundreds of
people to store them, and then have
something nobody is ever going to look
at anyway.

I have consulted with our bankruptcy
judge and trustee in Vermont. I will
continue to do so. They caution that
we remember the purpose bankruptcy
serves: a safety net for many of our
constituents. Those who are using it
are usually the most wvulnerable of
America’s middle class. They are older
Americans who have lost their jobs or
are unable to pay their medical debts.
They are women attempting to raise
their families or to secure alimony or
child support after divorce. They are
individuals struggling to recover from
unemployment.

As we move forward with reforms
that are appropriate to eliminate
abuses in the system—and we should
eliminate such abuses—we need to re-
member that people use the system,
both the debtors and the creditors. We
need to balance the interests of credi-
tors with those of middle-class Ameri-
cans who need the opportunity to re-
solve overwhelming financial burdens.

On a personal note, I welcome the
distinguished Senator from New Jer-
sey, Mr. TORRICELLI, who is the new
ranking member of the Administrative
Oversight and the Courts Sub-
committee, to the challenges this mat-
ter presents. I know he and his staff
have been working hard in good faith
to improve this bill.

As the last Congress proved, there
are many competing interests in the
bankruptcy reform debate that make it
difficult to enact a balanced and bipar-
tisan bill into law. TUnfortunately,
overall, the Congress failed to meet
that challenge last year, even though I
believe we met it here in the Senate, in
the Grassley-Durbin bill, which passed
97 to 1. I was pleased and proud to be a
supporter of that. The mistake came in
the conference. It broke down into a
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partisan fight, as though there is a dif-
ference between a Republican or a
Democrat who is seeking bankruptcy
relief or a difference between a Repub-
lican or a Democrat creditor whose in-
terests have to be protected in bank-
ruptcy.

This is an American issue. We han-
dled it as such in the Senate a year
ago. We should do it again. I hope we
can set, again, the standard, Repub-
licans and Democrats in the Senate
working together to pass and enact
into law balanced legislation that will
correct abuses by both debtors and
creditors in the bankruptcy system. We
are going to be better off for it. I hope
that is what we can do.

Mr. President, I yield to the distin-
guished Senator from Iowa.

Mr. GRASSLEY. Mr. President, be-
fore the Senator from Vermont leaves
the floor, I want to thank him for his
comments. He has expressed very well
some statements about parts of the bill
on which he has questions. I want to
assure him, most of those—in fact, the
way the Senate works, probably all of
those—will have to be addressed in
some way through the various amend-
ments which are likely to be adopted.
We do have a very close working rela-
tionship, even at this point, on some of
those things with people on the Sen-
ator’s side of the aisle. We will try to
do that.

If T could also make the Senator from
Vermont aware of a study he ref-
erenced, the study done by the Amer-
ican Bankruptcy Institute on the util-
ity of chapter 7 debtors to repay their
debts—the Senator may not know this,
but we have had the General Account-
ing Office look at this study; in fact,
all the studies on this question. The
General Accounting Office has con-
cluded that this specific study by the
American Bankruptcy Institute was
flawed. In fact, it understated the re-
payment ability in a very significant
way.

I do not expect the Senator to accept
that right now, just because I have said
it. I hope he will be able to take a look
at that and see if there are any remain-
ing questions that he might have which
we could address, and if we can’t do
that and the Senator might be consid-
ering some amendments that are a di-
rect result of the American Bank-
ruptcy Institute study, that we would
have an opportunity to talk about it
before he might move in that direction.

Overall, his statement is very accu-
rate, stating some disagreements, some
questions he has. Hopefully, we will be
able to address those questions.

Mr. LEAHY. Mr. President, I appre-
ciate the words of the Senator from
Iowa. He and I have been here for a
long time. We have worked on an awful
lot of issues, from defense matters to
agricultural matters. Over those years,
I have always enjoyed working with
him. We will continue on this. I realize
there will not be votes today, but I
think this would be a good time for
Senators who are trying to reach areas
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of accommodation and agreement to do
so. Either I or my staff will be here to
work with the staff of the Senator from
New Jersey and the Senator from Iowa
in any way we can be helpful.

I yield the floor.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMAS). The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
know Senator TORRICELLI is expected
to come to the floor to make a state-
ment. While we are awaiting his ar-
rival, I will address the Senate on a
small but very important part of this
legislation. That is the one that deals
with chapter 12, making it permanent,
as part of the bankruptcy reform legis-
lation, so we do not have to, every 4 or
5 years or, as has been the case in the
last 12 months, since it has sunsetted,
had to reauthorize it two or three
times on a short-term basis.

We are all in agreement it should be
made permanent. People who have op-
posed making it permanent as a sepa-
rate bill have thought it was necessary
to do it at the same time as we offer
the overall bankruptcy reform legisla-
tion. Hopefully, with this bill, S. 625,
being adopted, we will never in the fu-
ture have to deal with a separate reau-
thorization of a sunset chapter 12 be-
cause why should we have to sunset
chapter 12, a provision that is made
specifically for farming, when we don’t
do it for chapter 13, that is made spe-
cifically for individuals or small busi-
nesses, or chapter 11 that works very
well for major corporations in Amer-
ica.

I want to visit with my colleagues
about some very important provisions
in the bill before us that are vital to
family farmers in the Midwest gen-
erally, in Iowa in particular, as well as
the country as a whole. Agriculture,
wherever it is, is something unique and
different from a lot of businesses in
their situations, where sometimes they
have a decline not only in income that
might make bankruptcy be considered
but also a decline in value of real es-
tate that, previous to chapter 12, made
it very difficult to keep up with the
needs of a chapter 11 bankruptcy proce-
dure.

As we all know from the recent de-
bate we had within the last month on
the emergency Ag appropriations bill,
many of America’s farmers are facing
financial ruin. We have some of the
lowest commodity prices in 30 years.
Pork producers have lost billions of
dollars in equity, not just in income
but billions of dollars of equity, with
the lowest prices of pork in 60 years
that we had just 12 months ago. Pork
producers have not only lost, but the
price of corn is currently well under
the cost of production. The cash mar-
ket for soybeans has reached a 23-year
low. This is all in addition to poor
weather conditions in parts of the
United States, particularly the drought
of the East Coast, the drought of
Texas, the fires in Florida, and flooding
in various parts of the Midwest.
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These circumstances have sent many
farming operations in a tailspin. Clear-
ly, we need to make sure family farm-
ers continue to have bankruptcy pro-
tection available to them and a protec-
tion that satisfies the uniqueness of
farming, as we have had other sections
of the code try to be written to meet
the uniqueness of other business ar-
rangements within our society and our
economy.

Particularly, chapter 12 is going to
be needed in good times as well as bad
times—maybe not used in good times,
but it needs to be there to meet the dif-
ferent arrangements of the different
segments of the country and also the
different drought and flooding condi-
tions that happen from time to time,
as well as the unpredictability of the
economy, Dparticularly the inter-
national economy, when the Southeast
Asian financial crisis brought a down-
turn in our exports and squeezed the
farmers’ income at this particular
time.

Title X of S. 625 of this bill makes
chapter 12 permanent and makes sev-
eral changes to chapter 12 to make it
more accessible for farmers and to give
farmers new tools to assist in reorga-
nizing their financial affairs.

Back in the mid-1980s when Iowa was
in the midst of another devastating
farm crisis, I wrote chapter 12 to make
sure family farmers would receive a
fair shake when dealing with the banks
and the Federal Government. At that
time, I didn’t know if chapter 12 was
going to work or not, so it was only en-
acted on a temporary basis.

Chapter 12 has been an unmitigated
success. As a result of chapter 12, many
farmers in Iowa and across the country
are still farming and contributing to
America’s economy. With a new crisis
in farm country now, just 15 years from
the last one, we need to make sure
chapter 12 is a permanent part of Fed-
eral law, and this bankruptcy bill does
exactly that.

As was the case with the dark days of
the mid-1980s, some are predicting that
family farms should consolidate and we
should turn to corporate farming to
supply our food and agricultural prod-
ucts. As with the 1980s, some people
seem to think family farms are ineffi-
cient relics that should be allowed to
go out of business. This would mean
the end of an important part of our Na-
tion’s economy and a certain heritage
that is connected with it. And it would
put many hard-working American fam-
ilies—those who farm and those whose
jobs depend on a healthy agricultural
sector—out of work.

But the family farm didn’t disappear
in the 1980s, and that crisis was very
bad as well. It was not only an income
crisis, as is the situation now, but
there was a tremendous drop in equity
at that particular time.

I believe chapter 12 is a major reason
for the survival of many financially
troubled family farms. We have an
Iowa State University study prepared
by the outstanding Professor Neil Harl.
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He found that 84 percent of the Iowa
farmers who used chapter 12 were able
to continue farming. Those are real
jobs for all sorts of Iowans in agri-
culture and in industries that depend
upon agriculture. According to the
same study, 63 percent of the farmers
who used chapter 12 found it helpful in
getting them back on their feet. In
short, I think it is fair to say chapter
12 worked in the mid 1980s and it
should be made permanent so family
farmers in trouble today can get
breathing room and a fresh start if
that is what they need to make it.

But the most obvious reason for hav-
ing it is that chapter 11, written for
corporate America, does not fit the
needs of agriculture or the economics
of agriculture.

The Bankruptcy Reform Act before
us doesn’t just make chapter 12 perma-
nent. Instead, the bill makes improve-
ments to chapter 12 so it will be more
accessible and helpful for those in the
agricultural community. First, the def-
inition of the family farmer is widened
so that more farmers can qualify for
chapter 12 bankruptcy protection. Sec-
ond, and perhaps most important, my
bankruptcy bill reduces the priority of
capital gains tax liabilities for farm as-
sets sold as part of a reorganization
plan. This will have the beneficial ef-
fect of allowing cash-strapped farmers
to sell livestock, grain, and other farm
assets to generate cash flow when li-
quidity is essential to maintaining a
family farm operation. These reforms
will make chapter 12 even more effec-
tive in protecting America’s family
farms during this difficult period.

So it is really imperative that we
keep chapter 12 alive. Before we had
chapter 12, banks held a veto over reor-
ganization plans. They would not nego-
tiate with people in agriculture, and
the farmer would be forced to auction
off the farm, even if the farm had been
in the family for generations. Now, be-
cause of chapter 12, the banks are will-
ing to come to terms. We must pass S.
6256 to make sure America’s family
farms have a fighting chance to reorga-
nize their financial affairs.

Before I yield the floor, I see my good
friend and coworker on this legislation,
the Senator from New Jersey, Mr.
TORRICELLI, has come to the floor to
make some remarks. As I said last
night and I want to say today, because
he wasn’t able to be here last night, I
really appreciate that from day 1 of our
even visiting about the possibility of
putting together a bipartisan bill, as
we had done in the previous Congress,
because he was new to the committee
and to this effort, not participating at
the committee level in the efforts I had
with Senator DURBIN of Illinois during
the previous Congress on a bill that
just about made it through—not know-
ing those things could work out, we sat
down and visited about that possi-
bility.

That initial visit brought us to put-
ting together the legislation that is be-
fore us, legislation as introduced with
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the idea that he and I may not have
agreed to everything down to the last
jot and tittle with that legislation, but
that we would be able, through the en-
suing months, to work out differences
and come to an agreement and get a
bill out of committee. He has kept his
word, and he has worked with us.

I don’t know whether people who
don’t participate in the legislative
process know how much easier that is,
such a better environment in which to
write legislation and to make public
policy. I don’t see that often enough. I
see it in this legislation through the
cooperation of Senator TORRICELLI. Ob-
viously, that sort of cooperation is two
ways: He gives; I give. People who look
to him for leadership—he has to carry
some water for colleagues of his who
want him to work things out. I have to
do the same thing. But whether it is as
a water carrier for our colleagues or
whether it is for the individual philos-
ophy of Senator TORRICELLI or myself,
we have been able to bring this to-
gether. I thank him for that coopera-
tion.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

Mr. TORRICELLI. Mr. President, I
thank Senator GRASSLEY for what has
been a valuable partnership in crafting
what I believe to be extremely impor-
tant legislation. It would be fair to
conclude that without the tenacity of
Senator GRASSLEY, this Senate would
not be considering bankruptcy legisla-
tion. Without his reasonableness in
reaching some of these provisions, it
would not be the kind of progressive
legislation that I believe is before us
today.

I also note that I am a successor to
Senator DURBIN who, like Senator
GRASSLEY, has invested not months but
more than a year in crafting this legis-
lation. Senator DURBIN’s contributions
are on virtually every page. Working
with Senator DURBIN and, indeed, with
Senator GRASSLEY has not only been a
pleasure; it has been a productive exer-
cise. For that, I am very grateful.

These are unusual times in our coun-
try, such an extraordinary combina-
tion of economic circumstances. Unem-
ployment is low, home ownership is at
record levels, and, for the first time in
years, the Federal Government is oper-
ating with a surplus. This would lead
many to believe these are not only
good economic times but perfect eco-
nomic times. This, of course does bear
closer scrutiny.

There are several troubling aspects
with the modern American economy.
They are not unrelated. One is a rap-
idly declining rate of personal sav-
ings—indeed, in the last quarter, the
lowest savings rate by American fami-
lies in our history.

The second is the rapid, almost inex-
plicable rise in consumer bankruptcies.
In 1998 alone, 1.4 million Americans
sought bankruptcy protection. This
represented a 20-percent increase since
1996 and a staggering 350-percent in-
crease since 1980.
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We can differ on the reasons. We can
have our own theories. But something
is wrong. That ‘““‘something’’ is not only
jeopardizing the economic security of
American families, it is providing a
staggering financial burden on small
businesses and American financial in-
stitutions.

It is estimated 70 percent of the these
bankruptcy situations were filed in
chapter 7, which provides relief for
most unsecured debt. Just 30 percent of
these petitions were filed under chap-
ter 13, which requires a repayment
plan.

There are, obviously, disagreements
about what has caused this dramatic
increase. It is probable there is no one
reason but a confluence of problems.
Some suggest that culturally the stig-
ma of bankruptcy has been removed
and people no longer feel any inhibi-
tion in admitting their financial cir-
cumstances and seeking total relief
from personal obligations. Others be-
lieve it is simply abuse of a system in
which it is too simple to avoid respon-
sibility. Others argue that a reliance
on debt and a decrease in personal sav-
ings has left record numbers of Ameri-
cans vulnerable to this change and
leading to these extraordinary levels of
bankruptey.

Obviously, in the complexities of
modern life—with low savings rates,
high levels of debt, attentions of our
current culture, unexpected events, di-
vorce, a health crisis, given the enor-
mous cost of health care in the Nation,
the loss of a job or the loss of job skills
because of changes of technology—any
one of them, no less a combination of
them, can take an American family
who believes it is living with financial
security and force them under a crush-
ing debt into bankruptcy.

The reality, of course, is a majority
of these bankruptcies are hard-working
American people, low- or middle-class
families, who largely, through no fault
of their own, sometimes due to these
circumstances that I have outlined,
find themselves with overwhelming fi-
nancial problems and they simply can-
not deal with the crushing blow. For
all the abuses, the fact remains that
accounts for most of these bank-
ruptcies.

At the same time, in a recent study
the Department of Justice has found
that 13 percent of all those debtors fil-
ing under chapter 7, or an incredible
182,000 people, can afford to repay a sig-
nificant amount of this debt. This
would mean to creditors, family-owned
businesses, small retailers, and impor-
tant financial institutions, an incred-
ible $4 billion that could be returned to
creditors but is avoided through what I
perceive to be a misuse of the bank-
ruptcy system.

These are the factors, the statistics,
and the concerns that led Senator
GRASSLEY and I to offer this com-
prehensive bankruptcy reform.

The bill before the Senate strikes a
balance making it more difficult for
the unscrupulous to abuse the system,
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while ensuring that bankruptcy protec-
tion for families who need it will find
it available.

These abuses which result in this $4
billion loss to creditors is not paid by
some distant institution off our shores
separated from the realities of Amer-
ican life or our economy. This is money
avoided through the unscrupulous use
of the bankruptcy system that is added
onto every piece of clothing you buy in
the store, every automobile you pur-
chase from a show room, every credit
card you use, and every bank loan that
you take.

Those hard-working Americans who
pay their bills are forced, through
bankruptcy, through no fault of their
own, to share these costs. That is what
brings us here today.

At its core, the Grassley-Torricelli
bill is designed to assure that those
with the ability to repay a portion of
their debts do so by establishing clear
and reasonable criteria to determine
repayment obligations.

It provides judicial discretion to en-
sure that no one genuinely in need of
debt cancellation will be prevented
from receiving a fresh start. Recog-
nizing that a fresh start and an ability
to have a new life have been at the core
in this country, that has been the rea-
son for bankruptcy protection since
the establishment of the Republic. We
believe in second chances in life. We
also don’t believe in people escaping
obligations they can meet or misusing
the legal system.

It is because, however, of our concern
that vulnerable people who genuinely
use the system for a new start in life
would have their position jeopardized
by our legitimate efforts to find those
who are abusing the system that we
have designed a flexible means testing
system in the bankruptcy bill for the
first time. Under current law, virtually
anyone who files for complete debt re-
lief under chapter 7 will receive it.

The Grassley-Torricelli bill creates a
needs-based system by establishing a
presumption that a chapter 7 filing
should be either dismissed or converted
to a chapter 13 when the debtor has suf-
ficient income to repay at least $15,000,
or 25 percent of their outstanding debt.
That is the essence of the needs-based
system. It is a simple presumption.
You can pay $15,000, or 25 percent. It is
not closed to you. There is no prohibi-
tion. But there is a presumption that
you can pay. You need to meet that
presumption only for those individuals.

I believe this is a flexible yet very ef-
ficient screen to move debtors to the
ability to repay a portion of their debt
into a repayment plan, while at the
same time ensuring judicial discretion
and a fair review given the debtor’s in-
dividual circumstances.

In addition, the bill contains several
important consumer safeguards to pre-
vent unfair harassment by creditors. It
requires the Attorney General and the
FBI Director to designate one pros-
ecutor and one agent in every district
to investigate reaffirmation practices
that violate Federal law.
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This is an important element of this
bill to ensure that individual creditors
do not seek their own remedy outside
of the law, forcing people who cannot
repay or should not be repaying, given
their individual circumstances and in-
come, to do so.

It penalizes creditors who refuse to
negotiate reasonable repayment sched-
ules prior to bankruptcy.

The emphasis remains on settlement
through negotiations—not litigation
and conflict.

Importantly, the bill also does every-
thing possible to guarantee that child
support payments in bankruptcy are
not jeopardized, are a priority, and
continue.

This was the priority in the Judici-
ary Committee—that we would reform
this system, we would provide new op-
portunities for debtors to collect, new
safeguards for people in bankruptcy,
but that child support payments and
family obligations will remain para-
mount.

I believe in the balance that is
achieved in this legislation, and that
Senator GRASSLEY and I have met that
objective. It was critical to do so be-
cause more than one-third of bank-
ruptcies in the United States involve
spousal or child support orders. This
bill will not be a vehicle for people es-
caping their family obligations.

In half of these cases, women are
creditors trying to collect court-or-
dered support from their former hus-
bands. These support orders are a life-
line for these families. I believe this
legislation has protected it, recog-
nizing the vulnerability of these fami-
lies, and why this was a priority in the
legislation.

Mr. President, 44 percent of single
parent families with children under the
age of 18 had incomes below the pov-
erty line in recent years. The child sup-
port amounting to an average of nearly
$3,000 is often the only thing that keeps
a single parent and a dependent child
off public assistance. Senator GRASS-
LEY and I have achieved this protection
and I believe this fair provision of pro-
tecting these families by elevating
child support from its current place as
seventh on the repayment priority list
to first place. This is critical for Mem-
bers of the Senate to understand. Cur-
rently, these child support payments
are seventh on the list of priorities.
Under the Grassley-Torricelli legisla-
tion, it will now be first priority. No
bank, no insurance company, no credit
card company, no retailer—mo one—
will have higher priority than the chil-
dren or the spouses involved in these
cases.

There were other concerns in the Ju-
diciary Committee which needed to be
addressed, other balances that have
been achieved that the Senate should
recognize. First, the managers’ amend-
ment that will be offered incorporates
the language offered by Senator FEIN-
GOLD to remedy a provision in the bill
carried over from the legislation of a
previous year which would have made
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debtors’ attorneys responsible for costs
and fees. That provision would have
made it impossible for many middle-in-
come people, people of modest means,
to ever get an attorney. In cases where
there is any judgment to be reached,
any questions on the merits, it would
have been impossible to get an attor-
ney, disenfranchising many Americans
from the entire bankruptcy system. A
motion brought by the trustee to move
the debtor from chapter 7 into chapter
13 and the original filing was, we found,
not substantially justified. Those costs
would have been incurred by the attor-
ney. The managers’ amendment will
protect against this provision.

Second, the managers’ amendment
will include a safe harbor, exempting
every debtor with income below the
median income from the means test.
This provision will ensure low-income
people with no hope of prepaying their
debts are not swept into the means
test.

A final point I raised that is resolved
by the managers’ amendment is the use
of IRS standards in the bill. Currently,
the bill uses living expense standards
formulated by the IRS in determining
what portion of their debts an indi-
vidual has the ability to repay. These
standards were not formulated with
bankruptcy in mind and provide vir-
tually no flexibility to account for the
debtor’s actual expenses. They were,
therefore, not appropriate. The man-
agers’ amendment will clarify the Jus-
tice Department and Treasury have the
authority to draft bankruptcy appro-
priate standards and not use the IRS
standards previously used.

For each of these provisions and
their incorporation in this legislation,
we are very indebted to members of the
Judiciary Committee: Senator FEIN-
GoLD, for his efforts in recognizing the
possible abuses of putting these costs
on to bankruptcy attorneys if the cases
were lost; and Senator DURBIN, at his
insistence and my own, we provided for
an appropriate means test; and for the
Department of Justice coming up with
its own means test standards. Senator
DURBIN, in particular, was very helpful
with these provisions. Senator GRASS-
LEY, recognizing their merits, has
brought them into the legislation. It is,
therefore, far better legislation be-
cause of each of these provisions.

There is, however, one final area
which also must be addressed to ensure
the bill is both balanced and bipar-
tisan. It is critical the bill not only ad-
dress the debtor’s abuse of bankruptcy
but also overreaching and sometimes
abusive practices of the credit indus-
try. Any American who gets their own
mail understands some change is tak-
ing place in the American economy—
the extraordinary solicitation of cus-
tomers, by the 3.5 billion individual ef-
forts by the credit card industry to get
new customers. This represents 41
mailings for every American household
every year; 14 for every man, woman,
and child in the Nation. No one dis-
putes both the right and the advis-
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ability of the credit card industry seek-
ing solicitation of new customers who
are creditworthy, have incomes and the
need for available consumer credit. It
is right and an important part of our
economy. That is not the objective of
this legislation.

Our concern in balancing provisions
dealing with consumer abuse of the
bankruptcy laws with credit industry
abuse of consumers focuses instead on
people of modest incomes who are of-
fered credit they could never afford,
debt they will incur that they can
never deal with, young people and the
elderly, in credit obligations they do
not even understand. The situation, in-
deed, has become so serious with stu-
dents that 450 colleges nationwide have
banned the marketing of credit cards
on their campuses. Low-income fami-
lies are being targeted with the same
frequency as students—the endless so-
licitation of debt they cannot meet and
should not incur.

Since this decade began, Americans
with incomes below the poverty line
have doubled their credit usage. The
result is entirely predictable. Mr.
President, 27 percent of families earn-
ing less than $10,000 have consumer
debt that is more than 40 percent of
their income. Modest-income families,
sometimes high school students, often
people on public assistance, receiving
hundreds if not thousands of credit so-
licitations by companies that should
recognize with any due diligence that
is fully available to the industry that
these debts can never be paid. I have
granted to the industry that unfortu-
nate changes in our culture, abuses of
the bankruptcy laws, and a host of
other reasons have led to needed
changes in the bankruptcy laws to
avoid these abuses. No one can credibly
argue there is not some need of the in-
dustry to do so as well.

In this legislation we offer the con-
sumers must be given information
about the consequences of their debt:
fair disclosure if only the minimum
debt is paid as required by the credit
card company or the bank; how long
will it take for repayment to be made;
and what will it cost, information that
should be made available to every con-
sumer, people believing if they make
the minimum payments they will actu-
ally ever be out of debt. We want them
to recognize the years and the enor-
mous costs of doing so.

Senator GRASSLEY, working with
Senator SCHUMER, Senator DURBIN, and
others, has reached an accommodation
that I think is fair to the industry but
will provide real consumer protection
through disclosure. The adoption of
that amendment is as vital to a bal-
anced bill as the protection of child
support, the moving of people into re-
payment schedules, and a means test.

This is an extraordinary piece of leg-
islation. It is a challenge to all those
who believe this Senate cannot operate
on a bipartisan basis. There will be op-
position to bankruptcy reform. It may
be 5, 10, 15 or 20 votes, but it will be a
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small minority. This is genuinely bi-
partisan legislation. It can be adopted
without rancor after months, if not
years, of effort by Senators from both
sides of the aisle. It is fair; it is bal-
anced for the credit card industry and
consumers.

I end as I began, expressing my grati-
tude to Senator GRASSLEY and mem-
bers of the Judiciary Committee, and I
compliment the Senate on what I be-
lieve will be a worthwhile and inform-
ative debate as we adopt this com-
prehensive bankruptcy reform.

I yield the floor.

Mr. GRASSLEY. Mr. President, there
does not appear to be an effort on the
part of Members to consider this bill
which is up for discussion. It will take
a few days to get through all the
amendments. Given the lateness of the
year as far as the total legislative ses-
sion is concerned and considering all
the other work that needs to be done to
wind up this legislative session, there
may not be an appreciation of all the
amendments we have to deal with on
this bill. I encourage Members who
have amendments to come here on the
floor to offer their amendments. This
bill is very complex. Some of the
amendments are also going to be very
complex. So please come here and offer
your amendments.

AMENDMENT NO. 1730
(Purpose: To amend title 11, United States

Code, to provide for health care and em-

ployee benefits, and for other purposes)

Mr. GRASSLEY. Mr. President, I call
up amendment No. 1730 and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative assistant read as fol-
lows:

The Senator from Iowa [Mr. GRASSLEY], for
himself, Mr. TORRICELLI, and Mr. LEAHY, pro-
poses an amendment numbered 1730.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”’)

Mr. GRASSLEY. Mr. President, we
have a situation now in which several
nursing home chains, maybe even some
independent nursing homes, are going
into bankruptcy. When this happens,
we do not have public policy in place to
guarantee the economic and account-
ing decisions that the bankruptcy in-
volves take into consideration the
needs of the residents of these nursing
homes.

If a hospital goes bankrupt, the basic
question then is, What happens to the
patients? The moving of elderly pa-
tients, particularly those who have
been in a single nursing home for a
long period of time, is a very traumatic
experience. Many times, the trauma
that results from that removal leads to
almost immediate death. I suppose a
more accurate statement would be that
under any circumstance, patients’ wel-
fare varies from case to case.
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If a bankruptcy trustee is thinking
about patients, he may act to protect
them. If he is not thinking about the
patients, they could end up on the
street. This has happened before, and it
could happen again. The amendment I
am offering today with Senator
TORRICELLI and Senator LEAHY would
modify our bankruptcy laws to deal
with the failures of health care busi-
nesses. Our intent is simply to protect
patients in a system that is not de-
signed to protect them.

The fate of patients caught in busi-
ness failures does not always make
headlines. But when it does, the stories
can be quite moving. The Los Angeles
times on September 28, just 2 years
ago, described the terrible con-
sequences of a sudden nursing home
closing:

It could not be determined Saturday how
many more elderly and chronically ill pa-
tients may be affected by the health care
company’s financial problems. Those at the
Reseda Care Center in the San Fernando Val-
ley, including a 106-year-old woman, were
rolled into the street late Friday in wheel-
chairs and on hospital beds, bundled in blan-
kets, as relatives scurried to gather up
clothes and other personal belongings.

As horrifying as this example is, it
could easily be repeated. What hap-
pened at the Reseda Care Center, less
than 2 years ago, could happen again
and again across the country.

The Nation’s bankruptcy laws are
geared towards creditors and debtors.
One purpose of the bankruptcy system
is to ensure that creditors receive what
debtors owe them. To this end, bank-
ruptcy trustees concentrate narrowly
on the bottom line. They try to maxi-
mize the amount of money returned to
creditors. In a system so focused on fi-
nances, the human toll is often merely
an ancillary concern.

Unfortunately, the poor financial
conditions that led to the Reseda Care
Center’s collapse are increasing. Large
portions of the health care industry are
financially ailing. Almost one-third of
our hospitals could face foreclosure. At
least two of the Nation’s largest nurs-
ing home chains are in deep financial
trouble and may file for bankruptcy.
We have had some chains already do
that. Two large nursing home chains
that declared bankruptcy, before they
declared bankruptcy, had already cut
10,000 jobs. An increasing number of
home health agencies are shutting
their doors. All in all, health care busi-
ness failures were up 15.5 percent be-
tween 1996 and 1997.

Thousands of patients tie their fate
to health care providers. They have no
alternative. Yet Federal law shows ab-
solutely no consideration for patients’
well-being during the process of bank-
ruptcy. While the State of California
has tried to prevent any more surprise
nursing home evictions, each Federal
bankruptcy judge decides whether any
State law applies in an individual case.
No Federal law protects patients in
bankruptcy cases. With simple changes
to the bankruptcy code, our amend-
ment will fill this very dangerous gap
in patient protection.

CONGRESSIONAL RECORD — SENATE

Specifically, one section covers the
disposal of patient records. It provides
clear and specific guidance to trustees
who may not be aware of State or Fed-
eral requirements for maintaining
these records, or confidentiality issues
associated with patient records. An-
other section of our amendment makes
the cost of closing a health care busi-
ness, such as transferring patients to
another health care facility, a top pri-
ority debt. This ensures these expenses
will actually be paid.

In the ideal situation, though, we
want to even keep these patients from
being moved if that is possible, and I
think it is possible. In fact, we have
had the assurances of some of these
chains that have gone into bankruptcy
already that they are providing for the
continuing care of their patients.

But perhaps the heart of this amend-
ment, as I point to the third and main
part of it, is the requirement that the
bankruptcy judge appoint an ombuds-
man to act as an advocate for patients
of health care businesses in bank-
ruptcy. This ensures judges are fully
aware of all the facts when they guide
health care providers through bank-
ruptcy. Prior to a chapter 11 filing, or
immediately thereafter, the debtor
may employ a consultant to help in its
reorganization effort. The first step is
usually cutting costs. Sometimes this
step may result in a lower quality of
patient care. An ombudsman, under
our amendment, would provide an in-
stitutional voice for the patients to
help ensure an acceptable level of pa-
tient care.

Our amendment also requires a trust-
ee to make the best effort to transfer
patients to another facility in the face
of a health care business closing. This
is designed to prevent a trustee from
putting patients out on the street.

Our amendment provides a tremen-
dous benefit for patients with a mini-
mal impact on creditors and debtors.
As policymakers, we must eliminate
the possibility of midnight evictions at
bankrupt nursing homes and hospitals.
We must ease the fear of abandonment
in individuals who are at a very vulner-
able stage in their lives.

This is the amendment. We have had
about 6 months pass since the first talk
of bankruptcies by some major chains
in the United States took place. I hap-
pen to also be chairman of the Senate
Aging Committee. In that capacity, I
consulted with HCFA when these first
threats of bankruptcy came forth and
we did not have the bankruptcy protec-
tion for the patients that our amend-
ment proposes. I asked HCFA about
plans for this, or what plans each of
the States had for States that would
have nursing homes in bankruptcy. We
found a total vacuum of either Federal
concern or Federal policy and, also in
most States, that to be the situation.

Last spring, I asked the Health Care
Financing Administration to start in-
stituting a process that the States will
go through as they license nursing
homes. They should be concerned with
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the quality of care in nursing homes
and have an interim plan for those
nursing homes that go into bank-
ruptcy, pending adoption of our legisla-
tion.

HCFA has carried out that responsi-
bility very well. We now have word
that each of the States have such a
plan in place. We want to make sure
this is a permanent part of the consid-
eration of bankruptcy courts and,
hence, the necessity of our legislation
which goes beyond what the Federal
Government, through HCFA, and the
States through their licensing and
quality control departments, has a re-
sponsibility to do. They now have in
place a plan to deal with nursing home
bankruptcies.

Mr. TORRICELLI. Will the Senator
yield?

Mr. GRASSLEY. I yield.

Mr. TORRICELLI. Mr. President, I
congratulate Senator GRASSLEY on of-
fering the amendment. I am proud to
offer it with him.

We could not do comprehensive bank-
ruptcy reform without dealing with the
crisis in the health care industry. Last
year, bankruptcies by health care pro-
viders were up 15 percent. One nursing
home company alone, which has 300
nursing homes, left an estimated 37,000
people without beds when it filed for
bankruptcy. One, the Doctors Network
in California, when it went into bank-
ruptcy, left 1.3 million people without
health care.

As the Senator pointed out in his re-
marks, the bankruptcy laws are de-
signed for creditors and they are de-
signed for people who are debtors, but
the customers, in this case the pa-
tients, are not provided for.

One of the worst cases in the country
was when the HIP health care plan in
New Jersey went bankrupt leaving
194,000 subscribers without clear health
care provisions. Indeed, it has left New
Jersey hospitals, almost all of them, in
the red this year because their bills
were not being paid.

I am very grateful we have been able
to join together in offering this amend-
ment to ensure there is an ombudsman;
that there is help in getting people into
new plans; that their records are pro-
tected in privacy. I believe we made a
real contribution to helping in these
difficult moments in the health care
industry, and we will have a better
bankruptcy reform bill because of it. I
am very happy to work with Senator
GRASSLEY and grateful for his leader-
ship.

Mr. GRASSLEY. Mr. President, this
is one more example of the bipartisan
cooperation we have had on this bill. I
hope my colleagues will look at this
amendment and that it will not become
controversial and we can adopt it.
When the overall bankruptcy legisla-
tion becomes law, we will have appro-
priate protection, beyond the protec-
tion we give to creditors and debtors in
this legislation, for the needs of pa-
tients as well.

We should not have these traumatic
experiences that happened in Reseda
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Nursing Home in San Fernando Valley
and the over 100,000 patients who were
in jeopardy in the example of the Sen-
ator from New Jersey.

I yield the floor.

Mr. LEAHY. Mr. President, I am
pleased to join Senator GRASSLEY and
Senator TORRICELLI in offering the
“Nursing Home Patients Protection
Act” to S. 625, the Bankruptcy Reform
Act of 1999. Our amendment protects
nursing home patients in a business
liquidation in three fundamental areas:
patient privacy, patient rights and
prompt transfers to new facilities.

PATIENT PRIVACY

First of all, our amendment ensures
patient privacy when a hospital, nurs-
ing home, HMO or other institution
holding medical records is involved in
a bankruptcy proceeding that leads to
liquidation. Medical privacy is an issue
very important to me, and ensuring
that the confidentiality of patients
records is maintained should be of
paramount importance.

DEFENDING PATIENTS RIGHTS

We have ensured that patients rights
are defended as well. Cost cutting is al-
ways an issue in the health care sys-
tem and that can translate into lower
patient care quality—a fear to all
health care patients. Our amendment
establishes an ombudsman to provide a
voice for all health care patients, mak-
ing sure that judges are aware of all
the facts in balancing the interests be-
tween the creditor and the patients.

NEW NURSING HOME TRANSFER

Finally, our amendment requires
that the bankruptcy trustee make all
reasonable efforts to transfer all of the
bankrupt nursing home’s patients to a
nearby health care business. The
prompt transferring of patients to a
new health care facility must be ad-
dressed properly during a business liq-
uidation under our legislation.

Mr. President, in my home State of
Vermont, two nursing homes in Bur-
lington recently made news due to a
bankruptcy proceeding. Birchwood Ter-
race Healthcare and the Staff Farm
Nursing Center are two very excellent
nursing home facilities. Each has a cor-
porate connection to the Vencor Cor-
poration, a nationwide healthcare and
nursing home provider that recently
filed for protection under Federal
bankruptcy protection under Chapter
11 of the Bankruptcy Code. While
Vencor has pledged these Vermont
nursing homes will not be affected by
its plans to reorganize while in bank-
ruptcy, I am sure that many
Vermonters are alarmed at the pros-
pect of a nursing home with their loved
ones filing for bankruptcy. Our amend-
ment should reassure Vermonters that
even if a nursing home files for busi-
ness liquidation under our bankruptcy
laws, their loved ones will be protected.

I have been working on the overall
issue of medical privacy for many
years and I am particularly pleased
that our amendment adds new protec-
tions for patient medical records for
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nursing homes in bankruptcy liquida-
tion.

Of course, in the best case scenario
any institution holding patient health
care records would continue to follow
applicable state or federal law requir-
ing proper storage and safeguards. The
fact is, however, under current law dur-
ing a business liquidation an individual
would have to wait until there has been
a serious breach of their privacy rights
before anyone stepped in to ensure that
patient privacy is protected. Under
current law it is questionable what
protection these most sensitive per-
sonal records would have during a lig-
uidation.

The reality of this situation and the
practical questions of what recourse an
individual would have if their personal
medical records were not properly safe-
guarded against a business that is
going out of business makes this provi-
sion essential. Our legislation would
set in law the procedure that an insti-
tution holding medical records would
have to follow during a liquidation pro-
ceeding.

The bottom line is that we do not
want to have to wait until there has
been a breach of privacy before steps
are taken to protect patient privacy.
Once privacy is breached—there is
nothing one can really do to give that
back to an individual.

I urge my colleagues to support our
amendment to make sure that nursing
home patients privacy and rights are
protected during a bankruptcy pro-
ceeding.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, I am
fortunate the remarks I am about to
make follow the remarks of my col-
leagues from Iowa and New Jersey in
talking about nursing homes because I
want to take a few minutes to talk
about another aspect of how the elder-
ly are getting ripped off in this country
and what has happened with HCFA, the
Health Care Financing Administration,
and what they have been trying to do
to stop this. What the Senate is doing
and what the House has done recently
is going to turn the clock back on our
attempts to cut out waste, fraud, and
abuse in Medicare.

I have been working for over a decade
to identify and eliminate waste, fraud,
and abuse in the Medicare system. It is
a big problem. The Office of Inspector
General estimates that last year, Medi-
care lost nearly $13 billion—that is
with a B, billion dollars—to waste,
fraud, and abuse in Medicare.

A few years ago, it was over $23 bil-
lion a year. So we have made some
progress. It is still a huge annual waste
of our tax dollars. I call it the Medicare
waste tax, and we need to cut the Medi-
care waste tax.

Since 1989, I have held hearing after
hearing, released report after report
documenting unnecessary losses to the
Medicare program. I commissioned the
Office of Inspector General and the
General Accounting Office to research
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and review these unnecessary pay-
ments and to make recommendations.
On July 28 of this year, I introduced S.
1451, the Medicare Waste Tax Reduc-
tion Act of 1999 which incorporates
many of these GAO and IG rec-
ommendations. If enacted, it would
save Medicare and our taxpayers bil-
lions of dollars every year.

Medicare fraud is what we hear the
most about, some egregious cases
where a scam artist has found yet an-
other way to skim millions from the
Medicare trust fund. Those are the
cases that make the headlines. But my
years of investigation and review of
this problem indicate that by far the
greatest losses to Medicare are not in
fraud, but they are due simply to waste
and abusive practices. These losses are
often directly due to or are encouraged
by wasteful Medicare payment policies
and practices and a laxity in oversight,
as well as weaknesses in the Medicare
law that restrict the program’s ability
to get the best deal possible when pur-
chasing goods and services.

To examine this further, in 1996, my
staff and I undertook a study of Medi-
care payments for medical supplies.
This followed a study by the GAO that
I had requested earlier on the same
topic. We compared Medicare’s pay-
ment rates for 18 commonly used med-
ical supply and equipment items with
what the Veterans’ Administration
paid. Then we compared it to the
wholesale rate and the retail rate.

What we found was startling. This is
a chart that depicts what we found. For
example, an irrigation syringe—a small
syringe like this little one right here,
these little plastic syringes—we found
that Medicare is paying $2.93 for each
one. The Veterans’ Administration is
paying $1.89. The wholesale price was
$1.10. The retail price was $1.95. One
can walk into a drugstore and buy one
for $1.95. Medicare was paying $2.93 for
each one. The potential savings from
that alone, if we base it on the whole-
sale price, is $4.4 million every year
just on little plastic syringes.

We had a walker. The Medicare pur-
chase price was 75 bucks. The VA price
was $25 for the walker. The wholesale
price was $39, and the potential savings
was about $17 million a year.

Again, this is not an elaborate de-
vice. This is just a simple aluminum
holding walker. Medicare was paying
$75 each. The wholesale price was $39.

This is a commode chair. This is even
more egregious. The commode chair
was being paid for by Medicare at the
rate of $99.35 each. The VA was paying
$24.12 each. The potential savings was
$30.6 million a year. This is a commode
chair; we have all seen them. A lot of
people use them in hospitals and nurs-
ing homes.

Potential savings: If Medicare just
paid the VA price, not the wholesale
price, just what the Veterans’ Adminis-
tration is buying them for, there would
be a savings of $30 million a year just
for the commode chair.
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Those are some of the items we found
were being grossly overpaid for by the
Medicare system.

So, armed with this information, we
began to work to cut this waste. First,
I pushed an idea I have advocated for
over a decade: Competitive bidding.
Competitive bidding, that is how the
Veterans’ Administration gets the
rates it does—good old-fashioned Amer-
ican free enterprise; put them out
there for competitive bids.

While Medicare pays bloated prices
based on historical charges, the VA,
which has much less purchasing power
than Medicare, puts out bids that pro-
vide for both quality and cost control.

So I wanted to get through competi-
tive bidding. But all we could get
through the Congress was a demonstra-
tion on competitive bidding.

I do want to point out one of the
items on which we were successful in
reducing the price on this idea of com-
petitive bidding. One of the demonstra-
tion programs we did was oxygen. We
found that for oxygen, Medicare was
paying more than 50 percent more than
the Veterans’ Administration. So we
had a debate here about reducing the
Medicare rate for oxygen. We had a
compromise. We cut the rate by 30 per-
cent. That was in the Balanced Budget
Act of 1997. We said we were going to
reduce the oxygen payments by 30 per-
cent and put it out for competitive
bids.

We just got the first bids in on the
competitive bidding demonstration for
oxygen. Guess what. The suppliers bid
to provide home oxygen for about 25
percent less than the 30-percent cut we
put in. On top of the 30-percent cut, the
bids came in at 25 percent less than
that. They are still making money.
And they will still be providing regular
servicing of equipment, doing it for
that much less.

Let me get this straight. A lot of the
oxygen suppliers said they could not do
this because they would lose money.
We did not listen. We went ahead and
put through the 30-percent cut. Then
we put it out for competitive bids.
They then cut it 25 percent more than
that.

So look at it this way. If the home
oxygen people were making 50 percent
more off Medicare than they were mak-
ing off the Veterans’ Administration,
and we cut it by 30 percent, put it out
for competitive bids, and they came in
25 percent even lower than that, that
means they are now 5 percent under
the Veterans’ Administration. They
were making money off VA before, and
now they are even less than what VA is
on competitive bids. And you know
darn well they are not going to bid
that unless they are making money on
it. They are not going to put a bid out
there to lose money.

That is just an indication of how
much waste and abuse there is in the
Medicare system and why competitive
bidding ought not to be a demonstra-
tion project but it ought to be the
norm, the standard for all of our pur-
chases for Medicare.
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We got the demonstration program.
However, as a part of the Balanced
Budget Act of 1997, we did succeed in
giving Medicare a modest version of
another waste-fighting weapon I have
been pushing for a long time. We pro-
vided HCFA, the Health Care Financ-
ing Administration, with enhanced ‘‘in-
herent reasonableness’ authority to
reduce Medicare payments when it is
clear that current Medicare payment
levels are ‘‘grossly excessive.”” In other
words, Medicare, HCFA, has an ‘“‘inher-
ent reasonableness’ clause. We en-
hanced that to say they could reduce
Medicare payments when they were
clearly grossly excessive. I would have
liked to have done much more—obvi-
ously, put it out for competitive bids—
but it is a step in the right direction.

Specifically, what this does is pro-
vide Medicare with the authority to re-
duce payments by up to 15 percent a
year for items where Medicare believes
there are gross overpayments. That
was 2 years ago. After 2 years of prod-
ding, HCFA has finally begun the proc-
ess of using its new authority to make
Medicare a more prudent purchaser.
They published a notice of proposed
rulemaking on August 13 of this year.
This followed an extensive investiga-
tion reviewing retail prices, wholesale
prices paid by payers other than Medi-
care, and, of course, the payment
amounts made by the Veterans’ Ad-
ministration.

HCFA and their intermediaries then
came up with an initial list of 12 items
of durable medical equipment and 1
prosthetic device for which Medicare
currently pays a grossly excessive
amount. HCFA recommended reducing
these exorbitant rates, and they pro-
jected over a b-year period, just mak-
ing these modest adjustments, it would
save Medicare and the taxpayers over
$487 million—just in the next 5 years.

This chart will begin to show some of
these items.

For example, the items here: Lanc-
ers, enteral nutrients, eyeglass frames,
catheters, test strips, albuterol sulfate;
the overpayments are: 36 percent, 16
percent, 21 percent, 24 percent, et
cetera. This chart shows the 5-year
savings we would get off them. Then
this chart shows the overpayment for
the folding walkers I just talked about,
the commode chairs, and others, for
another $120 million. It is a total 5-year
savings of almost half a billion dollars
just from these items alone.

Let me make it clear, we are only
talking about the right of HCFA to re-
duce grossly excessive payments. Ex-
cessive pricing is not determined by
comparing prices paid by Medicare to
wholesale prices. That is not how we
determine excessive pricing. HCFA, in
its proposed rule, takes the Veterans’
Administration price—what the VA is
paying for these same items—and then
it adds 67 percent.

Keep this in mind. I will get my com-
mode chair back out here again. For an
item such as this commode chair, what
the HCFA has said is: We will see what
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VA is paying for it, not what the
wholesale price is. What is the Vet-
erans’ Administration paying for it?
Then we will add 67 percent over that.
That is what we will now pay for that
commode chair.

Keep in mind, the companies making
these commode chairs are not losing
money in the VA system. They would
not be selling them to the VA if they
were losing money. So you know they
are making money off the VA.

Now HCFA says: OK, they were so
grossly overpriced before, we are now
going to cut it; we are only going to
allow a 67-percent markup. Wouldn’t
you like to have that guarantee in ev-
erything you sell the Government?

I see no reason we should pay more
than the VA. Medicare is the largest
purchaser of medical supplies and
equipment in the Nation. Because of
this purchasing power, it ought to be
able to demand better prices than any-
one else. Medicare should not pay any
more than any other Federal program
does, whether it is VA, CHAMPUS, the
Federal Employees Health Benefits
Program, or others.

Now, guess what. Even with the 67-
percent markup over the VA rate,
Medicare is currently paying even
more. It is hard to believe.

Now, here are the folding walkers.
The VA payment on those is $30.24. The
proposed Medicare payment is $50.50.
That is with a 67-percent markup. So if
they are making money on VA, they
are making a Kkilling off of Medicare.
Here is the commode chair. VA is pay-
ing $37.64; the Medicare payment is
$62.85. What a deal. And this is a result
of us saying they shouldn’t pay grossly
exaggerated prices. Evidently paying
$62.85 for a commode chair for which
the VA is paying $37 is not grossly ex-
aggerated. I think it is. There are a lot
of other things, folding walkers and ev-
erything else. Here is a folding walker
that has a wheel on it. The VA is pay-
ing $45.94; the proposed Medicare pay-
ment, $75.88.

Even with that, HCFA is moving
ahead, barely, to save Medicare and
taxpayers a lot of money. We need to
do more, and we need to do more rap-
idly.

If my colleagues think that is bad
news, get ready for the really bad news.
With almost no discussion, last week
the House Ways and Means Committee
added a little special interest provision
to the Medicare Balanced Budget Re-
finement Act of 1999. This provision
would indefinitely delay cutting this
wasteful spending. It would deny Medi-
care and the taxpayers $¥% billion of
savings. It does this simply by stopping
HCFA from moving ahead. It stops
Medicare, its intermediaries and car-
riers from using this inherent reason-
ableness authority until the Secretary
has published a new rule and those
rules are finalized.

Medicare says this would mean a
delay of maybe 18, 22, 24 months, an-
other a couple years. If their track
record is any indicator, the delay
would be a lot longer than that.
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I suppose a lot of people on that
House Ways and Means Committee got
a lot of phone calls from the people
who make walkers and commodes and
these syringes who said do something
about this. It is in the House Ways and
Means Committee bill. It would block
just these modest attempts to safe-
guard Medicare. We would still allow
them to make 67 percent more than
what they are making from VA. That
is not enough for them. So they got a
little provision slipped in that House
bill. Talk about special interest legis-
lation and a rip-off of our elderly and a
rip-off of our taxpayers.

What did the Senate do? Well, they
tried to do the same thing. The Senate
counterpart to that bill, called the
Medicare, Medicaid and SCHIP Adjust-
ment Act of 1999, would prohibit use of
this inherent reasonableness authority
until 90 days after the Comptroller
General of the United States releases a
report of its proposed impact. That
would delay this implementation prob-
ably for another year. So the House, if
we took the best case scenario, prob-
ably would delay it for 2 to 3 years. The
Senate bill would delay it for at least a
year. I am sure a compromise will be
made leaning towards the House side,
when this bill goes to conference, by
members of the Finance Committee. 1
want members of the Finance Com-
mittee to know we are watching. We
want to know what they are going to
do to start reducing these exorbitant
prices people pay for medical equip-
ment. It is not right to stop or further
delay HCFA from implementing at
least these modest savings.

We gave HCFA the authority in 1997;
2 years later, they just started to act
on this. You can see how long it takes
them to do something. Just when they
are getting ready to make these cuts,
to put more reasonableness in the
amounts of money we pay, the Con-
gress says, no, stop; put on the brakes.
We can’t do this. The Congress is
standing by—let me rephrase that. The
Congress is not standing by. The Con-
gress, under the bills in the Senate Fi-
nance Committee and the House Ways
and Means Committee, is actively stop-
ping the progress and the process by
which we will save taxpayers billions of
dollars, an added tax not only on our
taxpayers but on our elderly.

We can do something about it. We
have shown we can do something about
it. We have shown how much we can re-
duce costs in oxygen and these other
items. But now there are elements in
this Congress who say, no, we can’t do
that.

Well, we are going to watch. We will
see what the Ways and Means Com-
mittee and the Finance Committee do
to stop this rip-off of our taxpayers. We
have grappled with ways to reduce
Medicare expenditures. We passed this
limited provision 2 years ago, giving
them the authority just so they
wouldn’t pay grossly exaggerated
prices. HCFA said: OK, we are not
going to pay grossly exaggerated
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prices; we will just pay 67 percent more
than VA. That is grossly exaggerated.
But even to that modest amount of re-
duction, the House Ways and Means
Committee says no.

We all remember the Pentagon and
the $500 toilet seats the Pentagon was
buying some years ago. It is great news
for all of us that the Pentagon isn’t
buying them anymore. Unfortunately,
Medicare is. Taxpayers don’t deserve to
be ripped off and to have all of their
money go for this gross waste and
abuse in the Medicare system. Again, I
know it is the waning hours of the Con-
gress. We are all going to be getting
out of here, I guess next week, they tell
us. There is going to be a balanced
budget amendment fix. We are going to
look to see whether or not the special
interests have gotten their way once
again to rip off the taxpayers of this
country and the Medicare system.

I may not have the opportunity to
take the floor after that is done. We
may be recessed or adjourned until
next year. But we will be back, as will
the taxpayers of this country and the
elderly people and their families who
have been getting ripped off for far too
long. We will be back to make sure we
get competitive bidding once and for
all to save our taxpayers a lot of
money.

I yield the floor.

Mr. GRASSLEY. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, before
us is S. 625, a bill relating to bank-
ruptcy. It is a bill with which I have
some knowledge and experience be-
cause last year I was a member of the
Senate Judiciary Committee and a
member of Senator GRASSLEY’S sub-
committee. We spent a great deal of
time preparing this bill for consider-
ation on the floor of the Senate. I en-
joyed very much working with Senator
GRASSLEY on the bill. He has become
not only a trusted colleague but a good
friend in the process. We have had our
disagreements, but we have tried to re-
solve them amicably and in the best in-
terest of the legislation.

I also salute a number of staff people
who have been at this task for a long
time: John McMickle, a member of
Senator GRASSLEY’s staff; Kolan Davis;
Jennifer Leach, who now works for
Senator TORRICELLI on the Democratic
side; Darla Silva, a member of my staff
who is with me today on the floor; her
predecessor, Victoria Bassetti, now leg-
islative director for Senator JOHN
EDWARDS. All of these staff people have
put in so many hours that we could not
calculate it to consider this significant
revision of the bankruptcy law in the
United States of America.
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As this bill comes to the floor, I still
have many concerns about it. I think
most honest critics would suggest this
was not a bill that came from the de-
mands of our mailbag or the American
people. I scarcely find any members of
the bar living in the State of Illinois
who are begging me for a big change in
the bankruptcy law. No, this law was
inspired and has been pushed for sev-
eral years by the credit industry. The
credit industry was becoming increas-
ingly concerned that more and more
people were filing for bankruptcy. As
these people filed for bankruptcy and
are discharged from their debts, their
creditors and credit card companies re-
ceive less money. So they came to Con-
gress and said: We want to change the
law and make it more difficult for peo-
ple to file for bankruptcy.

In other words, when you are down
and out and cannot pay your bills,
when your income is such that you
cannot meet your obligations, when
you have tried everything and you
have given up hope and you finally
have said, ‘“We have no choice but to
declare bankruptcy and to try to start
over,” this law is going to say, stop, we
may not let you do it because there are
two different kinds of bankruptcy at
issue. One is the so-called chapter 7
bankruptcy, where you walk in and,
after a court proceeding and all the
evidence is presented, the final act of
the court is to clear your debt and to
say now you can start over. Of course,
you start over with very few assets and
with that specter of having filed for
bankruptcy over your head.

The alternative is something called
chapter 13. Chapter 13 says, stop, we
won’t let you declare bankruptcy, we
won’t clear off all of your debts, and we
are going to make you pay all or part
of those debts over a lengthy period of
time.

Those are two different outcomes.
With one, the slate is wiped clean and
the other the slate is still filled with
many debts that have to be paid off.
This bill attempts to define which peo-
ple belong in which category, which
Americans should be so down and out
and up against it that they are allowed
to have their debts wiped out com-
pletely and those who will continue to
pay. It is no surprise that the credit in-
dustry is determined to keep as many
people as possible on the hook and pay-
ing off these debts for a lengthy period
of time.

Now, in some cases this is warranted.
In some cases, people file for bank-
ruptcy when they have assets and they
have the means by which they can pay
off at least a substantial portion of
their debt. As this bill addresses that
problem, I applaud it. I think they are
right. People who are gaming the bank-
ruptcy system to avoid paying their
honest debts are, frankly, a burden on
all of us as consumers, as those who
are debtors as well. Those people
should be excluded from the process.
Life should be difficult for them, no
matter how good their attorney, if
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they try to walk away from a debt they
can pay. But that represents an ex-
traordinarily small minority of those
in bankruptcy court. The vast majority
of those who walk through the doors of
bankruptcy courts in America are in
big trouble; they need help and need it
quickly.

Unfortunately, this lengthy bill will
create a process where some families
who are absolutely out of options and
have nowhere to turn have to walk
through a new process of proof before
they will even be considered to be dis-
charged in bankruptcy.

Bankruptcy is an interesting con-
cept, not new to the United States. It
has been discussed at length through-
out history. The history of the rela-
tionship between those who borrow and
those who loan goes back to ancient
times. Throughout history, those who
borrow have not always been treated
fairly. Under early Roman law, credi-
tors who were unable to collect the
debts owed to them were permitted to
cut up the debtor’s body and divide the
pieces, or leave the debtor alive and
sell him into slavery.

Thank goodness things have im-
proved. In America, the delegates of
the Constitutional Convention gave
Congress the power to establish uni-
form laws on the subject of bank-
ruptcy. Only one delegate to America’s
Constitutional Convention objected—
Roger Sherman of Connecticut. It is
said he was concerned that they didn’t
make it clear that if you file for bank-
ruptcy, you would not be subjected to
the death penalty. That is how onerous
debt and collection was in those days.
Mr. Sherman observed that bankruptcy
was in some cases punishable by death
under the laws of England, and he did
not choose to grant a power by which
that might be done in the United
States. In response, Gouverneur Morris
said he would agree to a bankruptcy
clause because he saw no danger of
abuse of power by the legislature of the
Government of the U.S. I hope
Gouverneur Morris’ trust was not mis-
placed.

I have a statement from a bank-
ruptcy judge in Chicago by the name of
Joan Lefkow. Judge Lefkow, when she
was inducted to be a part of the bank-
ruptcy judiciary, gave an extraor-
dinary statement about the history of
this subject. She talked about Charles
Dickens and his Pickwick Papers, of
the ““Old Man’s Tale About the Queer
Client.” It is a story of a man who is
cast into debtors prison by his father-
in-law and left by his own father to
languish in desperation, while his wife
and child starved. Dickens wrote: ‘It
was no figure of speech to say that
debtors rotted in prison.”

In a twist of fate, in this story, the
debtor’s father, although he had ‘‘the
heart to leave his son a beggar,” put
off arranging it until it was too late.
Thus, the man was freed from prison
and provided a means by which he
could exact revenge on the father-in-
law who cast him into prison. He hired
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a lawyer to drive his father-in-law into
bankruptcy so he could suffer the same
fate as the son-in-law. He directed the
lawyer, ‘‘Put every engine of the law in
force, every trick that ingenuity can
devise and rascality execute; aided by
all the craft of its most ingenious prac-
titioners, ruin him! Seize and sell his
lands and goods, drive him from house
and home, and drag him forth a beggar
in his old age to die in a common jail!”

Those were the good old days when a
debt led to a big problem when people
could end up literally rotting in prison.

We decided in the United States to
take a different course of action and to
establish a bankruptcy procedure so
that American families and businesses
faced with that awkward and painful
and embarrassing moment might have
recourse. Our bankruptcy system is
part of it.

But bankruptcy has become ex-
tremely technical and convoluted. Dur-
ing the course of this debate, we talk
about cram-downs and reaffirmations
and panel trustees and automatic
stays, nonchargeable debt, prior debt,
secured debt, and even something
known as ‘‘supper discharge.”

The bankruptcy code is a delicate
balance. When you push in one area to
create greater rights, or take rights
away, it has an impact on another
area. That is because no matter how
hard you try at bankruptcy court,
there is a very limited pie. All we can
do is increase the fighting over that
small pie, and usually no one wins that
fight.

Mr. President, I note that my col-
league from Wisconsin is on the floor. I
believe he is prepared to offer an
amendment. I ask permission of the
Chair to yield the floor to my colleague
from Wisconsin, and I ask consent that
after he has completed his statement, I
reclaim my time and continue.

The PRESIDING OFFICER (Mr. BEN-
NETT). Without objection, it is so or-
dered.

Mr. KOHL. I thank Senator DURBIN
very much.

Mr. President, I rise to offer an
amendment with Senator SESSIONS to
eliminate one of the most flagrant
abuses of the bankruptcy system—
which is the unlimited homestead ex-
emption. This bipartisan measure will
cap the homestead exemption at
$100,000, which is more than generous.
Last year, the full Senate unanimously
went on record in favor of the $100,000
cap and emphasized that ‘‘meaningful
bankruptcy reform cannot be achieved
without capping the homestead exemp-
tion.” I am proud that Senator GRASS-
LEY—the underlying bill’s lead spon-
sor—is a cosponsor of this measure.
Our proposal closes an inexcusable
loophole that allows too many debtors
to keep their luxury homes, while their
legitimate creditors—like children
owed child support, ex-spouses owed al-
imony, State governments, small busi-
nesses, and banks—get left out in the
cold. Currently, a handful of States
allow debtors to protect their homes no
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matter how high their value. And all
too often, millionaire debtors take ad-
vantage of this loophole by moving to
expensive homes in states with unlim-
ited exemptions 1like Florida and
Texas, and declaring bankruptcy—and
then continue to live in a style that is
no longer appropriate. Let me give you
a few of the literally countless exam-
ples:

The owner of a failed Ohio S&L, who
was convicted of securities fraud, wrote
off most of $300 million in bankruptcy
claims, but still held on the multi-
million dollar ranch he bought in Flor-
ida. A convicted Wall Street Financier
filed bankruptcy while owing at least
$560 million in debts and fines, but still
he kept his $56 million Florida home—
with 11 bedrooms and 21 bathrooms.
And just last year, movie star Burt
Reynolds wrote off over $8 million in
debt through bankruptcy, but he still
held onto his $2.5 million Florida es-
tate.

Sadly, those examples are just the
tip of the iceberg. We asked the GAO to
study this problem and, based on their
estimates, 4 homeowners in Florida
and Texas—all with over $100,000 in
home equity—profit from this unlim-
ited exemption and each every year.
And while they continue to live in lux-
ury, they write off annually an esti-
mated $120 million in debt that is
owned to honest creditors.

My favorite GAO example is a Texas
bankruptcy attorney who boasts of re-
fusing representation to anyone who
piles up credit card debt on the eve of
filing bankruptcy. For that stand
against abuse, she deserves credit. But
when her own finances went sour, she
took a dramatically different view: she
wrote off $1.2 million in debt, while
holding onto her $400,000 home.

Mr. President, this is not only wrong,
it is unacceptable. As you can see,
while the unlimited homestead exemp-
tion may not be the most common
abuse of the bankruptcy system, it is
clearly the most egregious. If we really
want to restore the stigma attached to
bankruptcy—as this bill purports to
do—then these high profile cases are
the best place to start. Mr. President,
we need to stop this high living at the
expense of legitimate creditors. But
the pending bill falls short. Instead of a
cap, it only imposes a 2 year residency
requirement to qualify for a State ex-
emption. And while that’s a step, it
will not deter a savvy debtor who plans
ahead for bankruptcy and it will not do
anything about in-state abusers such
as Burt Reynolds. This $100,000 cap will
stop these abuses, without affecting
the great majority of States, two-
thirds of which responsibly cap the ex-
emption at $40,000 or less.

Let me make one additional point,
and respond in advance to the most
spurious—of the many spurious—argu-
ments made by the other side: that this
issue is really about States rights. Mr.
President, that is pure hokum. Anyone
who files for bankruptcy is choosing to
invoke Federal law in a Federal court
to get a uniquely Federal benefit—a
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“fresh start’> through a huge debt
write-off. In these circumstances, it’s
only to impose Federal limits. And just
because something is in a State ‘‘con-
stitution” doesn’t make it sacrosanct.
A cap is not only the best policy, it is
sends the best message: That bank-
ruptcy is a tool of last resort, not just
a tool for financial planning. And it
gives credibility to reform by going
after the worst abusers, no matter how
wealthy they are. So honestly, this
amendment should be a no-brainer. In-
deed, if we want to apply antiquated
bankruptcy laws, maybe we should res-
urrect ‘‘the debtors’ prison.” At least
then we would be punishing the worst
offenders, rather than rewarding them.
AMENDMENT NO. 2516

(Purpose: To limit the value of certain real

or personal property a debtor may elect to

exempt under State or local law)

Mr. KOHL. Mr. President, I ask unan-
imous consent to set aside the pending
amendment, and I send an amendment
to the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The bill clerk read as follows:

The Senator from Wisconsin (Mr. KOHL),
for himself, Mr. SESSIONS, and Mr. GRASSLEY,
proposes an amendment numbered 2516.

Mr. KOHL. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in title III, insert
the following:

SEC. 3 .LIMITATION.

Section 522 of title 11, United States Code,
as amended by sections 224 and 307 of this
Act, is amended—

(1) in subsection (b)(3)(A), by inserting
‘“‘subject to subsection (n),” before ‘‘any
property’’; and

(2) by adding at the end the following:

“(n)(1) Except as provided in paragraph (2),
as a result of electing under subsection
(b)(3)(A) to exempt property under State or
local law, a debtor may not exempt any
amount of interest that exceeds in the aggre-
gate $100,000 in value in—

‘““(A) real or personal property that the
debtor or a dependent of the debtor uses as a
residence;

‘“(B) a cooperative that owns property that
the debtor or a dependent of the debtor uses
as a residence; or

‘(C) a burial plot for the debtor or a de-
pendent of the debtor.

‘“(2) The limitation under paragraph (1)
shall not apply to an exemption claimed
under subsection (b)(3)(A) by a family farmer
for the principal residence of that farmer.”.

Mr. KOHL. Thank you, Mr. Presi-
dent.

I thank the Senator from Illinois.

The PRESIDING OFFICER. The Sen-
ator from Illinois, under the previous
order, is recognized.

Mr. DURBIN. Thank you, Mr. Presi-
dent.

I fully support the amendment of-
fered by Senator KOHL and Senator
SESSIONS. This gets to the heart of it.
This would be a real test as to whether
or not we are going to close one of the
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major loopholes in the bankruptcy law,
a homestead exemption loophole where
a person goes into the bankruptcy
court and says: I am broke. I can’t pay
my debts.

The court says: Well, I guess we will
have to discharge these debts. You
can’t pay them. But, of course, you
keep your home.

Different States define how much
value there could be in that home. We
have seen in case after case where some
have received a lot of publicity and we
have people who are holding back
homes that are worth hundreds of
thousands if not millions of dollars
under this homestead exemption and
keeping that out of court. This is a
ruse. It is a fraud.

I thank Senator KOHL and Senator
SESSIONS for their leadership in intro-
ducing this amendment. I hope it
passes.

Incidentally, this same amendment
was defeated in the House of Rep-
resentatives in the last session. I am
not sure if they voted directly on it in
this session. But it gives you an indica-
tion that some in the House who pound
the table for reform in bankruptcy are
the last in line when it is going to stop
the fattest of cats from protecting
themselves from bankruptcy by buying
these huge homes and ranches.

I hope Senator KOHL is successful. I
will be supporting him in every way I
can.

Let me tell you one of the reasons I
am here today to discuss this bank-
ruptcy code. It is because of the in-
crease in filings over the last several
year. It is true that more people have
gone into bankruptcy court.

It is an interesting thing that as our
economy improves more people file for
bankruptcy. Logic would argue just the
opposite. But apparently people get
into a frame of mind where they are so
optimistic that they get strung out
with too much debt. They never think
they are going to lose a job.

They never think they will face a di-
vorce. They never anticipate the possi-
bility of medical expenses for which
they cannot pay.

Mr. SESSIONS. Will the Senator
yield?

Mr. DURBIN. I yield for a question.

Mr. SESSIONS. I ask if I might offer
briefly a second-degree amendment to
this and then return the floor to the
Senator from Illinois.

Mr. DURBIN. I am happy to yield to
the Senator for that purpose, with con-
sent I reclaim the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2518 TO AMENDMENT NO. 2516
(Purpose: To limit the value of certain real

or personal property a debtor may elect to

exempt under State or local law)

Mr. SESSIONS. Mr. President, I send
a second-degree amendment to the
KOHL amendment to the floor.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Alabama [Mr. SESSIONS],
for himself, Mr. KOHL, and Mr. GRASSLEY,

The
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proposes an amendment numbered 2518 to
amendment No. 2516.

Mr. SESSIONS. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In the amendment strike all after the first
word and insert the following:

3 . LIMITATION.

(a) EXEMPTIONS.—Section 522 of title 11,
United States Code, as amended by sections
224 and 307 of this Act, is amended—

(1) in subsection (b)(3)(A), by inserting
‘“‘subject to subsection (n),”” before ‘‘any
property’’; and

(2) by adding at the end the following:

‘“(n)(1) Except as provided in paragraph (2),
as a result of electing under subsection
(b)(3)(A) to exempt property under State or
local law, a debtor may not exempt any
amount of interest that exceeds in the aggre-
gate $100,000 in value in—

‘““(A) real or personal property that the
debtor or a dependent of the debtor uses as a
residence;

‘‘(B) a cooperative that owns property that
the debtor or a dependent of the debtor uses
as a residence; or

‘“(C) a burial plot for the debtor or a de-
pendent of the debtor.

‘“(2) The limitation under paragraph (1)
shall not apply to an exemption claimed
under subsection (b)(3)(A) by a family farmer
for the principal residence of that farmer.”.

(b) ADJUSTMENT OF DOLLAR AMOUNTS.—
Section 104(b) of title 11, United States Code,
is amended—

(1) in paragraph (1), by striking ‘522(d),”
and inserting ‘5622 (d) or (n),”’; and

(2) in paragraph (3), by striking ¢522(d),”
and inserting ‘522 (d) or (n),”.

Mr. SESSIONS. I yield the floor.

Mr. DURBIN. Mr. President, as I
mentioned earlier, there has been a
dramatic increase in filings for bank-
ruptcy over the last several years—30
percent in some years.

People ask, How can this be? Of
course, I think it is overoptimism.
Folks in a good economy don’t think
anything will go bad; sometimes they
do, and people who thought they had
the world by the tail end up in bank-
ruptcy court.

There is another factor at work here,
as well. As Senator TORRICELLI of New
Jersey, the Democratic minority
spokesman on this committee, noted
earlier, everyone who has a mailbox
knows what is going on when it comes
to credit cards. There is scarcely a day
that goes by in my home in Spring-
field, IL, that there is not another so-
licitation for another credit card. In
fact, some of the solicitations come in
the name of my daughter who married
years ago and hasn’t been at that ad-
dress for a long time. Some group has
captured her name and address and
continues to offer her credit cards on a
monthly basis.

I asked my staff how many of them
had been solicited likewise. It turned
out everybody has received these so-
licitations. In fact, one of my staffers
sent me a recent offer for a credit card
that was sent to my godson. He is
about 6 years old. I don’t think he is
creditworthy yet, but obviously some
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companies have taken a hard look at
him and are considering whether or not
Neil Houlihan needs to have a
MasterCard at the age of 6. I hope that
isn’t an indication of what is hap-
pening across America.

I think we all know that part of the
reason so many people end up in bank-
ruptcy court is because we are flooded
with easy credit. Easy credit has a
good side and a bad side. Easy credit
says to a person who traditionally
could not qualify for credit that they
now have a chance. I am told histori-
cally a waiter or waitress was unlikely
to get a credit card because they didn’t
have a steady and predictable income.
Those days have changed, thank good-
ness. People in those professions and
occupations are given that opportunity
for credit.

The bad side is that it extends credit,
easy credit, to people who are already
in over their heads. It doesn’t parse out
those who deserve credit and who can
use it responsibly from those who are
just going to dig a deeper hole and find
themselves in short order facing a
bankruptcy court judge. That, I think,
is an indication of why so many people
are starting, or did start, to use the
bankruptcy courts.

The latest statistics for filings in
bankruptcy have started to trail off.
What appeared to be a national grow-
ing trend has changed. This year, sec-
ond quarter filing reports show a drop
in 42 States, including double-digit de-
creases in 14 States. We have to ferret
out those people who abuse the bank-
ruptcy system, but not at the expense
of those families and businesses that
need it.

The sad but obvious fact is that the
people who declare bankruptcy are
poor. The average income of a person
who declares bankruptcy is $17,652. In
1981, the average income was $23,254.
People in our bankruptcy system are
just getting poorer. One would not be-
lieve that to be the case listening to
the debate, the suggestion that so
many people are coming into the bank-
ruptcy court who are loaded with
money, who, through crafty attorneys
and their own ingenuity, are able to
avoid their responsibility.

However, statistics tell a different
story. By and large, the people showing
up in bankruptcy court are poor peo-
ple, with $17,6562 as the average income
of a person filing bankruptcy. If mem-
ory serves me, average indebtedness is
roughly $25,000. These people have
more than a year’s income in debt be-
fore they finally show up in bank-
ruptcy court.

As distasteful as bankruptcy is, the
fact remains: We need the system. We
shouldn’t change it radically. By and
large, it works. Let me give a few ex-
amples of people who are filing.

The three major reasons for filing
bankruptcy are employment, health
care costs, and divorce. Older Ameri-
cans are less likely to end up in bank-
ruptcy than their younger counter-
parts. But when they do file, a larger
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fraction of senior citizens—nearly 40
percent—give medical debt as the
major reason for filing. Think about it:
A catastrophic illness catching a fam-
ily by surprise, particularly a senior
with limited income and fixed re-
sources, ends up in bankruptcy court
because there is no place else to turn.

The second category is women rais-
ing families. Both men and women are
likely to declare bankruptcy following
divorce. Collectively, the bankruptcy
sample has 300 percent more divorced
people than the population in general.
Families already stuck with consumer
debt cannot divide their income to sup-
port two households and survive eco-
nomically. Divorced women file bank-
ruptcy in greater proportion than di-
vorced men.

Before being elected to Congress, I
was a practicing attorney in Spring-
field, IL. I was an attorney in hundreds
of divorce cases. Almost without fail,
the woman at the end of the divorce
case had less money to try to meet the
needs of her children and herself.
Sometimes they are pushed too far.
Many times, they end up in bankruptcy
court.

Keep in mind as we debate these bills
and whether we are going to run people
through a means test with all sorts of
questions to be answered and, if they
miss an answer, thrown out of court,
we are talking about older Americans
and divorced women who are struggling
to keep their family together.

Unemployed workers: More than half
the debtors who file for bankruptcy re-
port a significant period of unemploy-
ment preceding their filings. For sin-
gle-parent households, a period of un-
employment can be devastating.

Let me comment on this current bill.
I favor the bill we passed last year. I
think the Senate favored the bill we
passed last year by a vote of 97-1. It is
pretty odd in this Chamber to have 97
Senators agree on a bankruptcy bill. I
think it was a better bill, better than
the bill now before the Senate. I hope
we make changes in this bill to bring it
closer to last year’s bill.

The changes should center around
three themes: First, ensure fairness to
women and children while ensuring
that wealthy debtors pay their fair
share. This can be accomplished by
Senator KOHL’s amendment, which
Senator SESSIONS has cosponsored,
which establishes a cap on the home-
stead exemption of $100,000 and ensures
as well that women are not competing
with credit card companies in col-
lecting child support after the bank-
ruptcy is over. This is a critical point
that has been raised by Elizabeth War-
ren of Harvard as well as some 82 dif-
ferent bankruptcy professors across the
United States who have written to
Members of the Senate and asked them
to be very sensitive to the fact that
what we do in this law could make life
more difficult, if not impossible, for
women trying to raise their children
after a divorce.

Alimony and child support payments
oftentimes are a major part of the in-
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come on which they live. When we
allow credit card companies and fi-
nance companies to grab more in bank-
ruptcy and hang on to more after bank-
ruptcy, it lessens the likelihood that
the divorced woman trying to raise a
child is going to be able to have any
pot of money to draw from for help. It
is just the bottom line. This is a pie of
limited proportions after a bankruptcy.
If the credit card companies can stay
there, taking the money away from
that former husband who filed for
bankruptcy, many times it will be at
the expense of his children and his
former wife. That is a fact. It is a cruel
fact. It is one that has not been over-
come to date by anything suggested in
this bill or on the floor.

Merely changing the priorities in the
bankruptcy system, making the ali-
mony and child support payments a
higher priority, takes care of what hap-
pens in court, but after bankruptcy,
then we have a problem. The same
mother of the children trying to draw
money from what is left after bank-
ruptcy and income finds she is com-
peting with credit card companies and
others that have been given more
rights under this bill to claim more
money after the bankruptcy has been
initiated.

Second, this bill needs to be more
cost effective and less expensive for
taxpayers. This can be accomplished by
providing a safe harbor for means test-
ing for a below-median debtor and
streamlining the tests for debtors
above the median income to eliminate
needless paperwork.

A cliche I learned as a kid, as every-
body learned, I am sure, over and over
again: You can’t draw blood from a tur-
nip. In some cases, people in bank-
ruptcy court, no matter how hard we
try or how hard we look, are never
going to have the money to pay off the
debt. It is more sensible for us to step
back and say, let’s focus on those who
are abusing the system rather than
adding more paperwork requirements
on those who will never be able to pay
off their debts.

Let me give an illustration from the
same law school professors who wrote
to every Member of Congress about a
recently completed study. Since last
year’s debate on bankruptcy reform, a
study was funded by the independent,
nonpartisan American Bankruptcy In-
stitute. They found that less than 4
percent of consumer debtors could
repay even 25 percent of their unse-
cured nonpriority debts, even if they
could dedicate every penny of income
to a repayment plan for a full 5 years.
In short, for about 96 percent of con-
sumer debtors, chapter 7 bankruptcy is
an urgent necessity.

The fact that most debtors cannot
pay more does not mean this means
test will not affect them, though. Mr.
President, 96 percent of those who file
in bankruptcy court cannot pay more,
according to the study. They are really
up against it. They need to file for
bankruptcy. Yet we find in this law the
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requirement that they still go through
this rigorous standard of means testing
and examination to question whether
or not they can file for bankruptcy. I
hope we will adopt the House standard
at least, which says those at median
income will be absolved from going
through this lengthy test in bank-
ruptcy court. People making median
income in this country, filing for bank-
ruptcy, are not likely to be able to pay
off many of their debts.

Further, we ought to require that
those earning up to 150 percent of me-
dian income should be subject to a rea-
sonable screening to determine if it is
possible they could pay back some of
these debts. But to make every single
person who walks into that court go
through this process is unfair, it is bur-
densome, and it is not of any benefit to
taxpayers or, ultimately, to creditors.

In addition, this bill needs to ac-
knowledge the credit industry’s role in
increasing the number of bankruptcy
filings. In order for this bill to be bal-
anced, we have to enact additional dis-
closures on credit cards to allow debt-
ors to make an informed choice about
their credit. I had a lengthy list of dis-
closures included in last year’s bill.
Some have survived; some have been
changed; some will be offered again on
the floor. But is it unreasonable for us
to say to these credit card companies
that shove these credit cards at us fast-
er than we can put them in our wallets,
that they at least have to give us an
honest monthly statement which tells
us a few basic things? Isn’t it reason-
able to look at that statement, where
it lists “minimum monthly payment,”’
and then say: If you make the min-
imum monthly payment, it will take X
months to pay off the balance, and
when you pay off the balance, you will
have paid X dollars in interest and X
dollars on principal?

That is not a tough calculation in
the world of computers. The people
who send us the bills have all sorts of
information they want us to read and
absorb. Shouldn’t we at least know the
bottom line? We may be too deep in
debt. Maybe another credit card is not
a good idea. That is not an outrageous
suggestion where I live. But when we
suggested that to the credit industry,
they blanched and said: Oh, never can
we do that; we cannot make that kind
of disclosure.

They certainly can. The question is
whether they will. That question will
be answered by the Senate when it de-
cides whether the consumers deserve
more information so they can make in-
formed credit choices. This is not a
question of rationing credit. It is a
question of informing debtors and in-
forming those who are going to buy the
credit cards as to what their obliga-
tions are going to be.

Let me give one example on a chart
which is an illustration of the credit
card debt in America charted against
bankruptcy cases. I think this chart
tells the story about why we have more
bankruptcy cases in the United States.
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If you will notice the blue line here, it
represents bankruptcy cases from 1962
to 1995. The red line indicates debt-to-
income ratio.

Do you want to know why there are
more cases being filed in bankruptcy
court? People are getting deeper in
debt; they have more credit cards. That
is what it is all about. When we had the
first hearing on the subject, some of
the people from the credit industry
came in and said:

American families just don’t think there is
a moral stigma attached to bankruptcy any
longer. They are filing for bankruptcy with-
out really feeling bad about it.

I take exception to that. I am sure
there are some who are gaming the sys-
tem and trying to figure out how to
win, but the folks I have run into, fil-
ing for bankruptcy was a sad day when
they finally had to concede they just
hadn’t handled things right, or faced a
problem they couldn’t manage, and had
to go to bankruptcy court. It wasn’t a
proud day for the family. You don’t
hold a party when you go into bank-
ruptcy court.

When it comes to moral stigma, I
said to the people in the credit indus-
try: You say folks are taking bank-
ruptcy more lightly these days. Let me
ask about the credit cards you are
sending college kids and kids who have
virtually no income and no credit his-
tory, with no questions asked? And
what about those ATM machines at the
casinos. You are talking about moral
stigma. Is your industry sensitive to
the mores of America in the way you
offer credit and money to people re-
gardless of whether it is a good idea or
not?

I think there are two sides to the
story. I think, unfortunately, this bill
only addresses one side of it. According
to the Federal Reserve Board, there are
429.2 million Visa and MasterCards in
circulation in the United States. The
number of cards per cardholder in-
creased in 1998 to a total of 4.2 credit
cards per person.

In addition to the solicitations we re-
ceive in the mail, telephone calls are
made. In fact, 1998 was a banner year
for solicitations for credit cards. The
credit industry sent out 3.45 billion di-
rect mail solicitations during 1998, an
increase of 15 percent from the 3 billion
in the previous year, and 2.4 billion in
1996.

Interestingly enough, there are only
78 million creditworthy households in
the United States. Yet, as you can see
by the numbers, there were 3.45 billion
credit card solicitations. That is why
your mailbox is full at home.

We even have proof the credit indus-
try is targeting people in bankruptcy.
Let me show you this. Talk about
moral stigma. This is a solicitation of-
fered by FirstConsumers National
Bank in Portland, OR, and Beaverton,
OR. To whom do they send this solici-
tation? People who file for bankruptcy.
They want them back in debt. Let’s get
them back into debt.

In case you think it is easy to file for
bankruptcy and pick up a credit card,
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they generously offer you an annual
percentage of 20.5 percent, and if you
stumble, it goes up to 25 percent inter-
est. So the credit card companies that
talk about the morality of the situa-
tion are quick to jump on the folks
coming out of bankruptcy court and
give them a very expensive credit card.
That is not much of a fresh start as far
as I am concerned.

Why is this occurring? We often de-
bate these issues and don’t get down to
the bottom line. Why is the credit card
industry so intent on reducing the
number of people in bankruptcy courts
who can discharge their debts? Why do
they want to keep people paying on the
debts? There is money to be made.

Between 1980 and 1992, the rate at
which banks borrowed money fell from
13.4 percent to 3.5 percent. During the
same period, the average credit card
interest rate rose from 17.3 percent to
17.8 percent. Notice the spread. It used
to be you had credit card interest rates
of 17.3 percent when the banks were
borrowing money at 13.4 percent. Now
the credit card interest rate average
goes up to 17.8 percent and the banks
are borrowing the money they give to
you at 3.5 percent. This is a big winner
for these credit card companies. They
want to keep people getting credit
cards as they walk out of the bank-
ruptcy courts. There is money to be
made. It is a profitable business. The
aggressive marketing campaign is
going to continue as long as there is
money to be made.

Of course, it is going to mean people
are going to get in over their heads.
You basically cannot have it both
ways. You cannot recklessly offer cred-
it to financially vulnerable people
without increasing the number of
bankruptcies. The credit industry
knows this and so do a lot of conserv-
ative magazines. The London-based
Economist, in a recent editorial about
the reckless marketing of credit cards,
wrote:

Given its readiness to hand out money
with almost no questions asked, the credit
card industry’s demands that Congress stop
the rapid increases in filings for personal
bankruptcy ring hollow.

No doubt many people have benefited from
the credit revolution that gave them an abil-
ity to borrow they have been denied in the
past. And certainly, borrowers unable to
meet their obligations bear some responsi-
bility for their woes.

Yet it is pure hypocrisy for credit card
firms to complain that personal bankruptcy
has lost its traditional stigma. For they
have been deliberately directing their sales
efforts at people on the edge of financial dis-
tress.

The rise in bankruptcies tracks con-
sumer debts, and that is a fact. So in
these times it is even more important
for people to be fully informed about
and careful about the credit card debt
they rack up. That is why this legisla-
tion, which gives the consumer as
much information as possible, is more
important than ever.

I am confident we can approve this
bill on a bipartisan basis. I pray we will
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not have the same experience as last
year. We passed a bankruptcy bill in
the Senate by a vote of 97-1. It went to
the conference committee, and I was a
part of and assigned to that conference
committee. We had an introductory
session where we smiled at one an-
other, shook hands, and left the room.
That was the only meeting of that con-
ference committee.

Within a matter of hours, that same
conference committee, with only one
political party represented—not my
own—came back with a bill and said:
Take it or leave it. Thank goodness the
Senate said leave it. It was a bad bill.
If this bill is going to escape a similar
fate, it needs to be negotiated in good
faith on a bipartisan basis.

I am offering an amendment designed
to penalize a growing category of high-
cost mortgage lenders who lead vulner-
able borrowers down a rose garden path
to foreclosure and bankruptcy. These
lenders prey with shame on low-income
elderly and financially unsophisticated
people, jeopardizing their lifelong in-
vestments and hard work in home own-
ership.

The number of older Americans who
are so financially vulnerable that they
end up going to bankruptcy court to
deal with overwhelming debt is consid-
erable. In 1998, more than 280,000 Amer-
icans age 50 or older filed for bank-
ruptcy. The number of Americans age
556 and older filing has grown by more
than 120 percent since 1991. Those age
50 and 55 is the fastest growing age
group in bankruptcy.

Last year, during the Senate Judi-
ciary’s Committee debate on bank-
ruptcy, I offered an amendment de-
signed to curtail one terrible practice
that plagues senior citizens: predatory
high-cost mortgage loans targeted to
the low-income elderly and financially
unsophisticated. The amendment was
part of the bill that passed 97-1. My
colleagues may already be aware of the
problems that are cropping up in the
home mortgage industry. Let me ex-
plain.

In recent years, there has been an ex-
plosion in subprime high-interest loan
markets. In the Chicago area, these
lenders made 50,000 loans in 1997. This
map shows foreclosures on subprime
loans in Chicago in a 12-month period
of time.

In the Chicago area, there were more
than 50,000 loans in 1997, 15 times as
many as in 1991, when they originated
3,137 loans. Even more dramatic than
the increase in subprime loans has been
the increase in foreclosures. Subprime
lenders foreclosed on 30 loans in the
Chicago region in 1993, 2 percent of the
foreclosures that year.

In June of 1998 to June 1999, the
subprime lenders foreclosed on 1,917
loans, 30 percent of the year’s total
foreclosures. Why is the growth of this
industry of concern? Two reasons:
First, these companies use reprehen-
sible tactics and predatory lending
practices to conduct their business
and, second, because of the vulnerable
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victims—senior citizens and low-in-
come people—whom they target.

I will tell a story that demonstrates
the problem. In Decatur, GA, a 70-year-
old woman named Jeannie McNab, re-
tired, living on Social Security bene-
fits, in November 1996 with the help of
a mortgage broker obtained a 15-year
mortgage loan from a large national fi-
nance company in the amount of
$54,300. Her annual percentage rate on
this mortgage loan was 12.85 percent,
and under the terms of the loan, she
would pay $596.49 a month until the
year 2011 when she then would be re-
quired to make a total final payment
of $47,5699. Think about it: 15 years from
now, when this woman is 85 years old,
she will be saddled with a balloon pay-
ment that she can never possibly make
and face the loss of her home and her
financial security, not to mention her
dignity and her sense of well-being.

She paid a mortgage broker $700 to
find and fund this unconscionable loan,
a mortgage broker who, to add insult
to injury, collected a $1,100 fee from
the mortgage lender.

Unfortunately, Mrs. McNab is a typ-
ical target of high-cost mortgage lend-
ers. She is an elderly person living
alone on fixed income, just the type of
person who may suddenly encounter a
financial obstacle and turn to this type
of loan for assistance.

According to a former career em-
ployee of the subprime mortgage indus-
try who testified anonymously last
year before Senator GRASSLEY’s Spe-
cial Committee on Aging—this may
sadden you:

My perfect customer would be an
uneducated woman who is living on a fixed
income, hopefully from her deceased hus-
band’s pension, and Social Security, who has
her house paid off, living off credit cards but
having a difficult time keeping up with cred-
it card payments.

The perfect target, according to this
anonymous witness before Senator
GRASSLEY’s committee. This industry
professional candidly acknowledged
that unscrupulous lenders specifically
market their loans to elderly widowed
women, blue-collar workers, people
with limited education, people on fixed
income, non-English speaking people,
and people who have significant equity
in their homes. With lump sum balloon
payments and terms that cannot be
rationalized, they ensnare these folks
and take away the only asset they have
left on Earth—their home.

When that occurs, these people
should not be able to go into court,
once that person has defaulted on this
mortgage, and recover. They have de-
frauded the individual who has bor-
rowed the money. They are guilty of
predatory 1loan practices and they
should not receive the same treatment
as an honest creditor who comes to
court looking for compensation.

The amendment which I will offer
will do several things. When a person
such as Jeannie McNab goes to bank-
ruptcy court seeking help from over-
whelming financial distress the lenders
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caused her, the claim of the predatory
home lender is not going to be allowed.
If a lender has failed to comply with
the requirements of the Truth in Lend-
ing Act for high-cost second mort-
gages, the lender will have absolutely
no claim against the bankruptcy es-
tate. The unscrupulous high-cost mort-
gage lender will not recover the fruits
of their ill-gotten gain.

This amendment has been opposed by
a lot of mortgage companies and banks
that ought to know better. They are
standing in defense of these predatory
lenders who are taking advantage of
vulnerable people and saying: We can-
not treat them any differently; we can-
not treat them harshly even if they
abuse the system.

That is a sad commentary on the
credit industry and it is a sad com-
mentary on the mortgage industry
that they will not join me and the
Members of the Senate in ferreting out
those who are exploiting people across
America with these second mortgages
and subprime mortgages which ulti-
mately are indefensible—absolutely in-
defensible—as we found time and again.
If the credit industry wants to defend
those loans, it casts a real question and
suspicion and doubt as to their sin-
cerity in dealing with borrowers across
America. I hope they will change their
point of view and support this amend-
ment.

I made some changes in the amend-
ment to accommodate the industry to
make it clear we are not going to deal
with technical violations to disqualify
those who try to collect in bankruptcy
court. We are going after the bad guys.

I added a materiality requirement so
the violations must be a material vio-
lation in order for the claim to be in-
valid. The amendment will apply to
situations where a lender engages in
the practice of lending based on home
equity without regard to the bor-
rower’s ability to repay, or a lender
makes direct payments to a home im-
provement contractor instead of to the
borrower, or when the lender imposes
illegal fees, such as prepayment pen-
alties or increased interest rates at de-
fault, or imposes a balloon payment
due in less than 5 years.

These illegal practices are not tech-
nical violations. I ask my colleagues to
join me in this effort to protect the el-
derly by stopping predatory lending
practices by adopting this amendment.

I send my amendment to the desk.

The PRESIDING OFFICER (Mr. ROB-
ERTS). The amendment will be filed.

Mr. DURBIN. I thank the Chair.

The PRESIDING OFFICER. The dis-
tinguished Senator from Wisconsin is
recognized.

Mr. FEINGOLD. Mr. President, I am
pleased to have the opportunity to
speak generally on the bankruptcy leg-
islation that is now before the Senate.

First, I praise my friend and col-
league from Illinois who has, on all
issues, been extremely dedicated, hard-
working, and effective on this bank-
ruptcy issue. This is an important
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issue and a complex area of the law
that has an impact on millions of
Americans and, of course, on busi-
nesses all across the country.

This is an important debate, and I ex-
pect we will be on the floor for some
time, because many of us have serious
concerns about this bill and expect to
offer quite a number of amendments to
try to improve it.

As I said, the issues raised by bank-
ruptcy legislation are extremely com-
plicated. The stakes are high. The dif-
ferent viewpoints are passionately ex-
pressed by all of the players involved,
from the different types of creditors to
bankruptcy judges, trustees, and prac-
titioners, to consumers and potential
debtors.

We have a long legislative history to
contend with here. We have been work-
ing on bankruptcy reform legislation
for some time now, beginning with the
appointment of the National Bank-
ruptcy Review Commission in 1994, and
the issuance of the commission’s report
in 1997. In the last Congress, the Senate
passed reform legislation by an over-
whelming margin. That bill was itself a
compromise among the various inter-
ests. But a conference committee sent
a much different, much more one-sided
bill back to us, and I am happy to say,
that bill died at the end of the session.

My view is that the legislation before
us is only slightly less objectionable
than the legislation that came out of
conference last year. S. 625 is not a bal-
anced piece of legislation. It tilts the
scales too far in favor of certain types
of creditors, and denies reasonable pro-
tections of the law not just to those
trying unfairly to evade financial obli-
gations they really can afford to meet,
but also to honest hardworking fami-
lies and single parents, who have come
upon hard times and need the fresh
start and breathing room that our
bankruptcy system offers to give them
a chance to survive. In too many cases,
I am afraid, that will hinder families’
ability to meet other obligations, par-
ticularly their obligations to their own
children and to local taxing authori-
ties.

In many ways, this is a bill at war
with itself. Many of the provisions are
designed to shift more money into the
hands of unsecured creditors, while
other provisions are designed to shift
that same pot of money back to car
lenders and different unsecured credi-
tors. The bill is supposedly intended to
move more debtors from the complete
discharge of debts available under
chapter 7 of the code into chapter 13 re-
payment plans. But chapter 13 trustees
and others have testified that many
provisions in the bill will decrease the
success of chapter 13 repayment. The
bill supposedly increases personal re-
sponsibility, and yet it would favor
people who have two new cars over peo-
ple who own older cars or who take
public transportation. And the bill is
said to be aimed at deadbeats and abus-
ers of the system, not honest but finan-
cially troubled low-income people, and
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yvet it penalizes renters, as opposed to
homeowners. And whereas we often try
to promote small business entrepre-
neurship in legislation, in this bill we
sometimes seem to impose stricter
rules on small businesses than we do on
large businesses.

So, does the Senate really want to
endorse these policies? Is it really our
goal to send these mixed messages? 1
urge my colleagues to pay close atten-
tion to this very important debate. We
do a lot in this body that in the end
seems to just be symbolic. This bill is
not symbolism. We cannot simply pass
this bill and say we have struck a blow
for personal responsibility. Because
this bill will have real consequences in
the real lives of real people. And I fear
that in too many cases those con-
sequences will be very damaging.

I do want to comment for a moment
on the process that has brought us
here. I mentioned before that the Sen-
ate considered bankruptcy legislation
in the last Congress. But in this Con-
gress, we didn’t have a single hearing
on this bill. Let me repeat that because
it is so disturbing for a bill of this mag-
nitude and complexity. The Senate Ju-
diciary Committee did not have a sin-
gle hearing on bankruptcy reform or S.
625—not one.

Now, to be fair, there was one joint
hearing that was held over at the
House with two subcommittees of ju-
risdiction—one hearing. And it oc-
curred on a day that Senators hap-
pened to be involved in a very long se-
ries of votes—I believe it was one of
our so-called ‘‘vote-arama’ sessions—
which meant that none of the Senators
on the subcommittee could take advan-
tage of the lone opportunity for public
discussion of this bill. Other than that
one hearing, the Senate of the United
States had no hearings whatsoever on
bankruptcy reform this year.

I did not understand the rush to re-
port this bill from committee without
hearings, and I still don’t. Why didn’t
we hear from the bankruptcy judges,
and the trustees, and the disinterested
academics, and the practitioners about
how and whether this bill will work?
Why didn’t we get their views in a for-
mal and considered way, and try to ad-
dress their concerns?

To say that this bill is just a repeat
of last year’s bankruptcy debate is just
not right. This legislation is far too
complicated and far too reaching to
make that facile claim. This bill is ac-
tually different from last year’s Senate
bill in more ways than it is similar. In
many ways, it is a brand new piece of
legislation for this body. Last year’s
Senate bill was almost exclusively con-
sumer bankruptcy oriented. This bill
not only takes a different approach to
consumer bankruptcy, but it has doz-
ens of provisions affecting a variety of
tax issues, municipal bankruptcy
cases, single asset real estate cases,
small business cases, and health care
cases, in addition to a host of changes
to general chapter 11 bankruptcy that
may dramatically change the rules

S14067

governing the reorganization of our
Nation’s largest businesses. We never
discussed most of these issues at the
committee level. We have received
many warning signs from those who
understand the bankruptcy system far
better than any of us do. I am afraid to
say, what is being done here is actually
irresponsible.

Why has this happened? Well, the sad
truth is that all of us know why. A
very wealthy and powerful industry
has pushed and pushed and pushed for
this bill, and so far the Congress has ig-
nored the experts and done the indus-
try’s bidding. The credit card industry
wants this reform because it wants pro-
tection from its own excesses. You see,
the industry has flooded the mailboxes,
and the phones, and the e-mail in boxes
of America with offers of easy credit.
Americans received over 3.45 billion
credit card solicitations in 1998. Any-
one can get a credit cared, even chil-
dren, even people who have just filed
for bankruptcy.

I favor empowering citizens and
broadening their options using credit
to bring more convenience to their
lives as consumers. But the industry
has been irresponsible in extending
credit to those who cannot handle it.
And now the industry has come to Con-
gress for help. Now the industry wants
the bankruptcy system to protect it. I
say to you, Mr. President, that is not
right.

The industry hasn’t come to us hat in
hand, however. It has come with an
open checkbook. As you know, Mr.
President, from time to time on the
floor in recent months, I have noted
that contributions of different players
in the legislative process that seek to
influence our work here with campaign
contributions. This bill is a poster
child for the ‘‘Calling of the Bankroll.”

Like so many issues, bankruptcy re-
form has been transformed from a pol-
icy debate to a vehicle for a special in-
terest agenda. The key ingredient in
that transformation is money, plain
and simple.

In the last election cycle, according
to the Center for Responsive Politics,
the members of the National Consumer
Bankruptcy Coalition, an industry lob-
bying group made up of the major cred-
it card companies such as Visa and
MasterCard and associations rep-
resenting the Nation’s big banks and
retailers, gave nearly $4.5 million in
contributions to parties and can-
didates.

How can a single mother in West
Allis, WI, for example, who faces over-
whelming debt from medical bills and
the loss of child support, compete with
the might and financial power of this
industry? Her family, and her future
will be affected by this bill every bit as
much as the credit industry, yet she is
not represented in the campaign fi-
nance game. And I am afraid that this
bill in its current form very much re-
flects her lack of power.

Some of the campaign contributions
from these companies seem to be care-
fully timed to have a maximum effect.



S14068

It is very hard to argue that the fi-
nancial largess of this industry has
nothing to do with its interest in our
consideration of bankruptcy legisla-
tion. For example, on the very day that
the House passed the conference report
last year and sent it to the Senate,
MBNA Corporation gave a $200,000 soft
money contribution to the National
Republican Senatorial Committee.

In connection with the joint hearing
that was held earlier this year, I sub-
mitted a written question to Bruce
Hammond, the chief operating officer
of MBNA. I asked him about the
$200,000 contribution to the NRSC in
October 9, 1998, just days after the con-
ference committee reached agreement
on a version of this bill that everyone
agreed was more favorable to the credit
card companies than the bill that the
Senate had passed.

This is what I asked him:

(A) As CEO, are you involved generally in
the decisions to make soft money contribu-
tions to the political parties?

(B) Were you involved in the decision to
make this particular donation?

(C) How are decisions on soft money con-
tributions made in your company? Who par-
ticipates in such decisions? What criteria are
followed in making such decisions?

(D) Why did MBNA make a $200,000 dona-
tion to the NRSC on October 9, 1998?

Mr. Hammond’s written response to
the questions was very illuminating.
Basically, he decided to ignore these
direct and simple questions about the
soft money donations of his company,
and instead wrote the following:

I find the premise for this question trou-
bling, I hope there is no intention to place
bankruptcy reform in a partisan political
context. All of us who have worked in sup-
port of these legislative reforms have been
pleased by the support, cooperation and en-
couragement we have received on both sides
of the political aisle. It has been particularly
pleasing to note that in this Congress both
the House and Senate bills have had as their
original co-sponsors prominent and re-
spected Members of Congress from both po-
litical parties.

With all due respect, Mr. Hammond
has made my point for me. As I noted,
the soft money contributions of this in-
dustry have gone to both parties. Actu-
ally, MBNA Corp. has only given to the
Republican party committees in the
last few cycles. But other big lenders,
such as Visa USA, BankAmerica Corp.,
and Citigroup, are giving to both par-
ties. That is what is so insidious about
these contributions. They aren’t about
politics, they are about policy. These
companies don’t just want to influence
elections, they want to influence legis-
lation directly.

So the premise of my questions to
the chief operating officer of MBNA
Corp. was not to suggest that this
bankruptcy bill was partisan, it was to
get at the bipartisan problem of soft
money and its insidious relationship to
the legislative process. I'm sorry that
Mr. Hammond decided not to answer
my questions directly. I suspect that
one of the reasons that he didn’t is that
direct honest answers to these ques-
tions would not be something he would
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want in the legislative history of this
legislation. So he chose to simply ig-
nore the questions. That is unfortu-
nate.

Mr. President, in the current Con-
gress we are seeing another influx of
campaign contributions from banks
and lenders seeking to influence this
bill.

Incredibly, PAC contributions from
National Consumer Bankruptcy Coali-
tion members totaled $227,000 in March
of this year alone. That’s a full 20
months before the next election. But
guess what. March 1999 was a month
during which the Judiciary Commit-
tees of both the House and the Senate
were considering the bill. Members of
the coalition gave nearly $1.2 million
in PAC and soft money contributions
in the first 6 months of 1999. During
that time period, MBNA Corp. gave
$85,000 in soft money to the Republican
Party committees, while Visa USA Inc.
gave $30,000.

Now I want to be clear here once
again. Republicans are not alone in
taking in hundreds of thousands of dol-
lars from banks and lenders in this
election cycle: During the first 6
months of 1999, the Democratic party
committees took in more than four
times the soft money from banks and
lenders than they did during the first 6
months of the last presidential election
cycle in 1995. Soft money contributions
overall are up by about 80 percent, but
the banks and credit card companies
have quadrupled their contributions to
my party.

Mr. President, we need to keep in
mind as we debate this bill, and the
many amendments that will be offered,
the extent to which bankruptcy reform
has come to be seen as a gift to special
interests, particularly the credit card
companies. In light of that, we bear an
even heavier burden to make sure that
we are serving the public interest with
this kind of far reaching legislation.

We must open our minds to the rec-
ommendations of nonpartisan experts
in this field. We haven’t done that yet,
although some progress certainly has
been made between the time this bill
left the Judiciary Committee and
today. I am pleased, for example, that
the requirement that debtors attorneys
bear personal financial responsibility
for the trustee’s cost and fees if the
debtor loses a motion to convert a
chapter 7 filing to chapter 13 has been
eliminated. That provision would have
had the result of denying many honest
American families adequate legal rep-
resentation, making them even more
subject to abusive and predatory prac-
tices by creditors.

But we have a long way to go to
make this a balanced bill, rather than
a wish list for credit card companies. If
we don’t do that, we will have filed in
our duty to the public and will come to
regret our actions.

I sincerely hope that once again we
can work together to develop a product
that will win a near unanimous vote in
the Senate as last year’s bill did. A

November 5, 1999

bankruptcy reform bill should be the
product of a considered and well-in-
formed debate, not a political dance,
where money calls the tune.

AMENDMENT NO. 2522

(Purpose: To provide for the expenses of

long-term care)

Mr. FEINGOLD. Mr. President. In a
moment I am going to offer an amend-
ment to address one of the many
unfairnesses of the means test in this
bill. This amendment is focused par-
ticularly on expenses that a family
might incur because it is paying for
medical care for a non-dependent fam-
ily member.

These kinds of expenses often are re-
ferred to in our discussions as expenses
for long term care. Long-term care,
and particularly fundamental long-
term care reform, has been a special
focus of mine since I was first elected
to the Wisconsin State Senate in 1982.

As I discovered when I began working
on this many years ago, long-term care
is greatly misunderstood. Even today,
when people hear long-term care many
think of nursing homes and the elderly.

But that is not the whole story.

According to the Long-Term Care
Campaign, while the majority of the
over 11 million severely disabled Amer-
icans needing long-term care services
are elderly, nearly half are either
working-age adults or children.

And while many do receive their
long-term care services in a nursing
home, the vast majority of those need-
ing long-term care receive that care at
home.

Long-term care touches many more
than just those needing services.

Nearly 6 of every 10 Americans have
already experienced a long-term care
problem in their own family or through
a friend, and more than half of these
have provided care to someone who
needs services.

The National Family Caregivers As-
sociation estimates that between 80
and 90 percent of all long-term care is
provided by families.

Caregiving can be an enormous bur-
den on families—physically, emotion-
ally, and financially.

As we found in Wisconsin two dec-
ades ago, that burden not only takes
its toll on families, but on government
budgets and taxpayers since all too
often the reason an individual enters a
nursing home is not due to their condi-
tion, but because the family member
caregiver is simply no longer able to
care for them.

Though I will not speak at length
today about the reforms we need to
make to our long-term care system, I
do want to note this critical point—we
need to build on the informal long-
term care that families already pro-
vide, not only to allow those needing
long-term care services to remain
where they prefer, at home with their
family, but also because the alter-
native places a huge burden on State
and Federal budgets.

Families that provide personal as-
sistance and other forms of care to
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loved ones not only help that loved
one, they help the taxpayer.

Families provide an estimated $200
billion in long-term care services every
year—services that help Kkeep loved
ones at home, and out of expensive in-
stitutional settings.

But when families are no longer able
for physical, emotional, or financial
reasons to care for that loved one,
changes are that individual will end up
in a nursing home on the joint State-
Federal program Medicaid.

When taxpayers pick up the Medicaid
tab for nursing home care, it isn’t
cheap.

According to the Long-term Care
Campaign, nursing homes cost an aver-
age of $46,000 a year, and for those with
severe disabilities or dementia, the
costs can be even greater.

Mr. President, much as I might like
to, we can’t use this bankruptcy bill to
reform our long-term care system. But
at the very least, we should not be
making the current long-term care cri-
sis worse than it already is. And that,
I fear, is exactly what the bill in its
current form does.

In particular, we should not be dis-
couraging families from caring for a
disabled or chronically ill loved one. If
a family facing financial difficulties
can continue to care for a loved one at
home, and keep them out of more ex-
pensive taxpayer-funded settings, all of
us will benefit.

It is for that reason that I offer this
amendment—to make sure that a fam-
ily’s ongoing expenses to provide care
for a loved one will be recognized as
reasonable and legitimate living ex-
penses for purposes of calculating how
much a family is capable of contrib-
uting toward repayment of debt.

The means test in the bill provides
that a debtors are ineligible for a Chap-
ter 7 discharge if they can supposedly
repay 256 percent of their debts or
$15,000, which ever is less, over a period
of 5 years. Basically, the trustee has to
analyze the ability of debtors to repay
their debts, looking at their monthly
income and their monthly expenses.
But the expenses are not actual ex-
penses, they are the expenses set out in
IRS standards designed for a wholly
different purpose. And these standards
do not include as necessary expenses
amounts paid for the care of non-de-
pendent family members.

So people who file for bankruptcy are
presumed to have abused the system if
they don’t meet the means test using
the IRS standards. And they can rebut
that presumption only by showing spe-
cial circumstances that justify addi-
tional expenses.

To do so, they have to provide docu-
mentation and ‘“‘a detailed explanation
of the circumstances that makes the
expenses necessary and reasonable.” So
under this bill, debtors with significant
long term care expenses are deemed
abusers of the system, and they may
have to litigate to prove that they are
not spending too much to care for their
family. The bankruptcy courts are
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going to be called on to pass judgment
on whether the expenses for long term
care are reasonable. Some people may
be forced to forgo bankruptcy because
they cannot afford to both hire a law-
yer to fight the presumption of abuse
and continue to care for their family
members.

This is only one of many examples of
how use of the IRS standards makes
the means test draconian and unfair. I
hope as we debate and amend this bill
we will make major changes in how
this means test operates. And we
should start here, with long term care
expenses. This amendment simply pro-
vides that the monthly expenses to be
analyzed under the means test may in-
clude the continuation of actual ex-
penses paid by the debtor for the care
of household or immediate family
members who are not dependent.

Let’s think about the alternative for
a moment. Imagine a scenario where
someone is in the position of filing for
bankruptcy and has significant long
term care expenses of a aging parent
that are for some reason deemed to be
not reasonable. If that individual is
prevented from filing for bankruptcy,
the need for the long term care doesn’t
go away. It stays. It may be the reason
that the person has to file for bank-
ruptcy in the first place, because the
additional burden of the long term care
expenses makes it impossible to make
ends meet and keep up with payments
on accumulated debt.

What choice does this person have if
the protection of the bankruptcy laws
is unavailable? No choice at all. The
care must stop, and the person being
cared for goes into a public institution
with higher costs to the taxpayers and,
more important, untold damage to the
family.

I challenge my colleagues to tell us
how the simple exception to the rigid
IRS standards set out in this amend-
ment will lead to abuse. Are people
going to go out and arrange for unrea-
sonably extravagant care for their fam-
ily members in order to file for bank-
ruptcy and get out of debt? I don’t
think so. In fact, I think it is insulting.

No, the millions of Americans who
selflessly care for their loved ones
make a sacrifice that we should honor
and encourage. Passing this amend-
ment would be a small step toward rec-
ognizing that crucial service to our
country that they provide. I urge my
colleagues to step back from the mis-
ery that this bill might very well in-
flict and adopt this amendment.

Mr. President, I ask unanimous con-
sent that the pending amendment be
set aside so I may offer this amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I send
my amendment No. 2522 to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. FEIN-
GOLD] proposes an amendment numbered
2522.
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Mr. FEINGOLD. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 7, line 15, strike ‘‘(ii)”’ and insert
CEia.

On page 7, between lines 21 and 22, insert
the following:

““(II) In addition, the debtor’s monthly ex-
penses may include, if applicable, the con-
tinuation of actual expenses paid by the
debtor for care and support of a household
member or member of the debtor’s imme-
diate family (including parents, grand-
parents, and siblings of the debtor, the de-
pendents of the debtor, and the spouse of the
debtor in a joint case) who is not a depend-
ent.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent to set aside the
pending amendment and offer Senator
DURBIN’s amendment No. 25621, which he
discussed and filed this morning, and
that the Durbin amendment No. 2521
then be immediately set aside.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 2521
(Purpose: To make an amendment with re-
spect to allowance of claims or interests
and predatory lending practice)

Mr. FEINGOLD. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative assistant clerk read
as follows:

The Senator from Wisconsin [Mr. FEIN-
G¢oLD], for Mr. DURBIN, proposes an amend-
ment numbered 2521.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 29, after line 22, add the following:

SEC. 205. DISCOURAGING PREDATORY LENDING
PRACTICES.

Section 502(b) of title 11, United States
Code is amended—

(1) in paragraph (8), by striking ‘‘or’’ at the
end:

(2) in paragraph (9), by striking the period
at the end and inserting ‘‘; or’” and

(3) by adding at the end the following:

‘(10) the claim is based on a secured debt,
if the creditor has materially failed to com-
ply with any applicable requirement under
section (c¢), (d), (e), (f), (g), (h), or (i) of sec-
tion 129 of the Truth in Lending Act (15
U.S.C. 1639).”

On page 201, line 3 strike ‘‘period at the
end”’ and insert ‘‘semicolon’.
Mr. FEINGOLD. Mr.

yield the floor.

Mr. SESSIONS. Mr. President, I
thank the Senator for his amendment
and the remarks he made. There are
some good questions. We do want to
help those who are in nursing homes
and so forth.

I am somewhat nervous and troubled
by the breadth of the language because
economics is a fairly crystal science in
a lot of ways. This just says you want

President, I
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to help a dependent. In effect, what he
is saying by this amendment is that a
debtor who owes people who he has got-
ten benefits from and promised to pay
them money, he won’t pay them; he
will be able to take money they should
get and apply it to the family members
to whom he wants to give it.

I don’t know whether that is a good
proposal for this bill or not. As he said,
maybe we can’t fix health care in the
bankruptcy bill. Maybe not. We will be
glad to review that, and I am sure Sen-
ator GRASSLEY will.

I wish to make a number of points
about some of the issues that have
been raised because I do so strongly be-
lieve this piece of legislation is good. I
believe it is going to make a major
step forward in improving bankruptcy
and having more fairness, eliminating
these complaints that all of us are, in
fact, hearing from people in our States
who have been abused by the process in
bankruptcy. Many times they blame
the lawyers, and sometimes so do I.
But the truth is, lawyers are using the
laws we pass. It is our responsibility, if
the law isn’t working, to come to this
floor and present legislation to fix it.

Over 70 percent of the people believe
we need to reform bankruptcy law.
This isn’t a special interest piece of
legislation. But I will say this: There is
no doubt that banks and others who
regularly go to bankruptcy court see
what is going on there on a daily basis.
They have every right to call to our at-
tention what they see are problems and
injustices. We have a responsibility, if
that is so, to fix it. That is funda-
mental. That is what American law is
all about. What we are doing with the
bankruptcy bill is trying to reform and
improve bankruptcy law, which has
had no real analysis since 1978. We have
had more than double the filings in
bankruptcy since 1978. Indeed, we have
had a virtual doubling of bankruptcy
filings since 1990, during that period of
time.

Larry Summers, the present Sec-
retary of the Treasury, stated that
bankruptcy does, in fact, increase in-
terest rates. Businesses have to charge
more when more people are bank-
rupting and not paying back their
debts. It raises the interest rates. The
present Secretary of the Treasury un-
derstands that, and any economist
would.

Senator HATCH, chairman of our Ju-
diciary Committee, has pointed out the
average cost per family of the debts
wiped out in bankruptcy per year is
$400. What that means is that some-
body is not paying their debt and, in
fact, is shifting the burden to other
people to pay them for them. Sure,
bankruptcy is a historic part of Amer-
ican law. It is something we never
want to eliminate. We want to protect
that right. It is mentioned in the Con-
stitution but not provided for in detail.
Our Founding Fathers recognized we
ought to have a bankruptcy system. It
has always been a part of the Federal
court system, and we, as the Congress,
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have the responsibility to analyze it
periodically to see what abuses and
problems are occurring and, where
there are problems, to fix them and see
if we can’t make the system work bet-
ter.

Now they say we want to talk about
credit cards. That is an issue we may
want to talk about.

But this piece of legislation was de-
signed to deal with the bankruptcy
court system. We have banking com-
mittees and others that are dealing
with these credit disclosure acts and
the kind of bank loans and interest
rates credit cards ought to utilize.

In fact, the chairman of the Banking
Committee is not happy we are down
here amending banking law on a bank-
ruptcy bill that has nothing to do with
banking law. Rightly, he should be. I
don’t think we need to distract our-
selves on that. Frankly, I think we
ought to just confront this issue that is
being raised.

Bankruptcy is the fault of all of the
credit card companies, and they are
giving too much money to people who
are marginal credit risks. They are al-
lowing them to have credit cards—hor-
rible things they are doing, allowing a
poor person to have a credit card. That
is bad.

We just had a banking bill that al-
most went down over a debate among
those liberals in this body who wanted
to ensure that the banks lend more
money to at-risk, high-risk borrowers.
That is a good thing, not a bad thing.
If they weren’t lending money to poor-
er people, weren’t allowing them to
have credit cards, then they would be
much condemned for it, and rightly so.
Ninety-nine percent of people who have
credit cards pay their debt—99 percent.
The banks are not lending substantial
sums of money to people who can’t pay
their debt.

But I will tell you this. If you are liv-
ing on a fixed income, you have a
$25,000-a-year income, you have a fam-
ily, you are trying to do things, and
the tire blows out on your car, you are
glad you have a credit card so you can
pay for it to be fixed, so you don’t have
to sit it on the blocks, or you can get
your momma, or somebody, to lend you
the money to fix the tire. And it allows
you to pay it back over a period of
time.

It is an odd thing to me that people
who think and claim they care about
the poor are going to be complaining
because credit card companies allow
them to have credit cards so they can
borrow money when they need to. It
becomes a critical thing for them.

Then there is a complaint that some-
how this legislation is unfair to women
and children. That is a stunning event.
From day 1, Senator HATCH and Sen-
ator GRASSLEY made a commitment to
make a historic change in the way
bankruptcy treats child support and al-
imony. There is a list of things that
have to be paid first when you pay off
your debts in bankruptcy. They call
them priorities. Child support and ali-
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mony used to be seventh on that list.
From day 1—this bankruptcy bill has
proceeded for over 2 years now—we
have raised child support and alimony
to No. 1, ahead of lawyer fees. That is
historic. They are complaining, too.
But we made a commitment that noth-
ing would take priority in bankruptcy
court over child support and alimony.

It amazes me. I am astounded that
those who want to kill this legislation,
for reasons I cannot fathom, come
down here and complain that the rea-
son they are against it is that it hurts
children. This is a historic move to
provide unprecedented protections and
priorities for children.

I find that a stunning argument to
make.

They argue that this is going to pe-
nalize a single woman with a child who
has financial troubles and needs to go
into bankruptcy, and that somehow
that woman with that child would be
required to pay back some of their debt
when they wouldn’t have been required
to pay some of their debt under the old
law, because fundamentally what this
bill says is, if you can pay back some of
your debts, you ought to. What is
wrong with that? If you can pay back
some of your debts, you ought to pay
some of them back. That is fairness.
That is one of the biggest abuses we
have. We have young yuppies making
$100,000 a year in income, running up a
bunch of debts, and then they just wipe
them out and start all over again. That
is not right. If they can pay back some
of those debts, they ought to pay them.

The question is, Won’t this abuse
women with children at home who have
financial difficulties? Let me explain
this simply. If there is a mother and a
child, a family of two, the median in-
come in America is $40,000. If they
make less than $40,000, they will be
able to file bankruptcy just as they al-
ways have. If two of them are making
$40,000 a year—which is a pretty solid
income—or below, they will not be sub-
ject to these rules that require those
who can pay to pay. If they make over
$40,000, the judge will have the respon-
sibility to evaluate their debt, evaluate
their expenses, and see if they can pay
back some. If they can pay back 25 per-
cent, or 30 percent, or 50 percent, or
maybe 100 percent, if their income is
$100,000 a year, what is wrong with
that?

Should a single woman be given pref-
erence over a single man with a child?

We have to have simple rules that are
fair and objective. All I am saying is, it
would take a family with a substantial
income before the principles of law
would apply that they would have to
pay back any money.

There is a suggestion that somehow
because a father is paying alimony and
he might pay back some of his debt, he
will not be able to pay his child sup-
port. But as we know, he is required to
pay his child support first. And no plan
in bankruptcy can be approved by a
bankruptcy judge unless this gives pri-
ority to repayment of past due child
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support and paying current child sup-
port. That is a bogus argument.

This bill requires the judge, before he
approves a bankruptcy payback plan,
to give priority to the payback of child
support and alimony. In fact, it will
strengthen the ability of children to re-
ceive the alimony payment because in-
stead of walking in and filing bank-
ruptcy under chapter 7 and just wiping
out all of his debt and starting fresh,
the deadbeat dad will be under the con-
trol of the bankruptcy court, under
chapter 13, and will have to report his
income on a regular basis. If he is not
paying that, he can be disciplined
through the bankruptcy court.

That is not a good argument, I would
suggest.

There is a study by a group of profes-
sors who said only 4 percent of the peo-
ple filing bankruptcy could pay even 25
percent of their debt. In that instance,
if that is true—and I doubt that; I
think the figure is a good bit higher
than that but not a lot higher. I am not
saying it is a huge number. Maybe it is
15, 20, or 10 percent. But those 10 per-
cent who can pay it, those 4 percent
who can pay their debts, why shouldn’t
they pay them? That is what we are
saying. The law will not make them
pay if they can’t pay. If their income is
below the median income, they won’t
have to pay back the debts at all.

I think that is not an argument that
is important to us today.

There is another complaint about
mailing credit cards. I heard a lot of
people say, I get credit cards in the
mail. They are not getting credit cards
in the mail. If they are, they ought to
call the Federal State law enforcement
because it is illegal to send somebody a
credit card they haven’t asked for.
What they are receiving in the mail
from credit card companies are solici-
tations or offerings for credit cards.

I think that is probably good because
I don’t like those high interest rates on
credit cards. I shop around. I don’t like
paying 18 percent interest. I hope most
people can avoid running up any sig-
nificant debt because that is a high in-
terest rate. But one of the good things
that has happened of late is, credit
cards are getting competitive. They are
offering us to join up: Convert to our
credit card, have no interest for so
many months, and you are going to
have a lower interest rate than you had
before. They are getting some competi-
tion in the credit card industry.

We are going to come around now
and pass a law in this Congress that
says a credit card company can’t write
you a letter and offer you 15-percent
interest instead of your current 17-per-
cent interest? What kind of idea is
that? We have some poor economic
thinking in this Congress.

By the way, as the Secretary of the
Treasury under President Clinton has
indicated, defaults on payments in
bankruptcy drive up interest rates for
everyone. It was suggested we have to
make these reforms in amendments be-
cause old people are not able to pay
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their debts. Old people are not the ones
filing bankruptcy. The figures cited
were older people over 55. Filers over 55
have gone up almost 120 percent since
1990, but during that time all filings
have gone up 100 percent. Always the
older citizens of the country are the
least likely to file bankruptcy. They
are the most responsible and keep up
with their books and manage their
debts well. That is not the biggest
problem in bankruptcy. Check the ages
and it won’t be the people 65 years old
and up filing bankruptcy in America
today. They are responsible. They have
learned how to manage their money.

One amendment is to crack down on
subprime lenders, banks that loan to
poor people. We have legislation at-
tacking banks for redlining areas and
not loaning to poor people. We had a
big fight over it on the banking bill.
The people receiving these loans were
viewed as vulnerable and preyed upon.
Sometimes they can be vulnerable and
sometimes I guess they can be preyed
upon. However, one doesn’t have to
take a loan if they don’t think it is
better. If a person has $10,000 credit
card debt at 18-percent interest and
they can get a loan at a bank at 12.5
percent to pay it off and they don’t
have a good credit rating, but 12.5 per-
cent is better than 18 percent. People
make those choices daily. I don’t know
as part of bankruptcy court reform
that we ought to try to reform banking
law. That ought to be thought through
more carefully.

This bill is essentially the bill that
passed 97-1 in this body. It is essen-
tially the bill that passed the House
last year by a veto-proof majority. It
has already passed the House again
this year by a veto-proof majority.
There is bipartisan support for it. It is
beyond me why we can’t have a final
vote and get it passed. I have only been
in this body a little over 2% years, and
I don’t see how we have a bill with this
kind of support. It is frustrating trying
to get a final vote and do what the peo-
ple of this country want done. We de-
bated it. They said we have not had
hearings. We had hearings for years on
it. Everybody knows the issues. We
have had staff meetings in excruciating
detail.

Senator GRASSLEY has been more
than generous in working with those
who have concerns about the bill. He
has met with the staff, met with the
White House. My staff is meeting with
a representative from the White House
today trying to work out the language
on one or two issues that we think we
can reach an agreement on. There have
been great efforts to make some
changes. Why some want to spin this as
a bill that is unfair is beyond my com-
prehension. We had this year a joint
House-Senate Committee on bank-
ruptcy—the first time in history—to
consider those issues.

My vote is not for sale. I am not
going to support a bankruptcy bill or
any other bill because of any political
contribution. I am offended by those
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who come on the floor and suggest that
is what we are doing. I am prepared to
debate any issue on this bill on the
merits of what is good for public policy
in this country. I am getting sick and
tired of sanctimonious Senators sug-
gesting they are above all the rest of us
and everybody is corrupt—because in-
dustry gives political contributions to
both parties. That is not right.

Let’s talk about what is wrong with
this bill. Let’s talk about why some-
thing in here is unfair, if it is. If it is
unfair, we will fix it. I am not happy
with that. I think we need to do better.

Mr. President, 70 percent of the peo-
ple are in favor of this legislative re-
form. There is overwhelming popular
support for a system the reform of
which is long overdue. We can do it. I
don’t blame the people who are in the
process of dealing with it every year
for being angry. They have a right to
be. There are multiple loopholes in this
bankruptcy system that we have seen.
We have seen how they work and we
can fix them.

One of the driving factors behind in-
creased filings of bankruptcy is adver-
tising by attorneys. Watch their ads.
They don’t say: Come on down and we
will file bankruptcy. It says: Got prob-
lems with your debts? Come talk to
me.

You talk to them and the next thing
you know a person who has never been
given an opportunity for a different
opinion has suggested they can pay a
certain fee and file bankruptcy and
they will take care of him; all their
debts will be wiped out. And the debtor
says: You mean that, really? And the
lawyer says: Absolutely; that is the
law.

We passed that law. We talk about
needs-based reform. What we are say-
ing is, if you can’t pay your debts, you
have an income below the median in-
come in America, $50,000 for a family of
four—that is what the median income
is—if you can’t pay, you can have tra-
ditional benefits of chapter 7 and wipe
out your debts, if that is what you
choose. However, if you make above
that, the judge can order you to pay
some of the money back. I think that
is only fair. I believe that will elimi-
nate some of the abuses in the bank-
ruptcy system.

Another amendment Senator KOHL
and I have offered deals with what I
consider another abuse in bankruptcy.
I have an example from the New York
Times article of last year about some
people who used and abused the bank-
ruptcy system.

The First American Bank and Trust Com-
pany in Lake Worth, Fla., closed in 1989, and
its chief executive, Roy Talmo, filed for per-
sonal bankruptcy in 1993. Despite owing $6.8
million, Mr. Talmo was able to exempt a
bounty of assets.

During much of the bankruptcy pro-
ceedings, Mr. Talmo drove around Miami in
a 1960 Rolls-Royce and tended the grounds of
his $800,000 tree farm in Boynton Beach.
Never one to slum it, Mr. Talmo had a 7,000-
square-foot mansion with five fireplaces,
16th-century European doors and a Spanish-
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style courtyard all on a 30-acre lot. Yet in
Mr. Talmo’s estimation, this was chintzy. He
also owned an adjacent 112 acres, and he
tried to add those acres to his homestead.
The court refused.

Mr. Talmo, though, now looks back as a
more humbled man, ‘‘Bankruptcy is some-
thing I don’t want to do again,”” Mr. Talmo
said. ‘“Mine is a sad story. I have my home,
but otherwise I was wiped out.”

This is the way it works: The former
commissioner of baseball—lots of
prominent people do this—runs up a
big bunch of bills; the business fails; he
owes a lot of people money. So you say:
What can I do? I can move to Florida;
I can move to Texas; I can buy a big
mansion, put all my money there on
the Atlantic coast or the gulf coast or
the Texas coast or wherever, and I will
just put everything I have liquid right
now in that house. I will claim it as my
homestead and they cannot take it.

Then, after I have wiped out all these
people I legitimately and lawfully owe,
I can sell my multimillion-dollar man-
sion and live high the rest of my life.
That is what this law allows. It is prop-
er and legal in the American bank-
ruptcy system today, and we ought to
put a stop to it.

People say it is States rights. Not so.
Bankruptcy is totally a Federal court
proceeding. It is referred to in the U.S.
Constitution. It is totally a Federal
court proceeding and we have, as a
Federal Congress, the right to set the
standards as we choose them for a
homestead exemption. In my view, this
is an abuse. It allows people to move in
interstate commerce and to defeat to-
tally legitimate creditors and live like
kings and not pay back people they
owe.

I am going to mention one other ex-
ample in the New York Times article:

Even when residents of Texas and Florida
sell their homes and pay off their mortgages
during bankruptcy, they can still walk away
rich.

Talmadge Wayne Tinsley, a Dallas devel-
oper, filed for Chapter 7 bankruptcy in 1996
after he incurred $60 million in debt, largely
bank loans. Under Texas law, Mr. Tinsley
could keep only one acre of his 3.1-acre es-
tate, a rule that did not sit well with him.
His $3.5 million, magnolia-lined estate in-
cluded a five-bedroom, six-and-a-half-bath
mansion with two studies, a pool and a guest
house. All that fit snugly onto one acre.

Yet when the court asked Mr. Tinsley to
mark of two acres to be sold to pay off his
debts, his facetious offer was for the trustee
to come by and peel off two feet around his
entire property. The court refused, forcing a
sale, but by Mr. Tinsley still did rather well
for himself.

He sold his house in October for $3.5 mil-
lion using the proceeds to write a $659,000
check to the Internal Revenue Service and
another for $1.8 million to pay off the mort-
gage. That left $700,000 for Mr. Tinsley after
closing costs and other expenses were de-
ducted from the proceeds, according to court
officials. About $58 million of his debts were
left unpaid.

I believe there are abuses there. I be-
lieve the Kohl-Sessions amendment
will deal with it. It is not a question of
States rights. The Federal bankruptcy
courts have allowed States to set the
standard, but it has never been a prob-
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lem, that the Federal court could set a
national standard if they chose.

We, by this amendment, say you
could only have $100,000 in equity in
your home—not the value but in the
equity of your home—and be able to
keep it; whereas, over two-thirds of the
States limit it to $40,000. So we are just
moving down some of those States with
extreme laws to a reasonable level. I
believe that will eliminate one of the
most glaring abuses in the bankruptcy
system.

I am pleased to be joined now by the
distinguished chairman of the Judici-
ary Committee, Senator HATCH, who
has worked hard to bring this legisla-
tion to fruition. I am proud to serve on
his committee. I yield the floor.

The PRESIDING OFFICER
ALLARD). The Senator from Utah.

Mr. HATCH. Mr. President, I thank
my colleague for his excellent presen-
tation and the work he has done on the
Judiciary Committee on this very im-
portant bill. It is a very important bill.

AMENDMENT NO. 1729

(Purpose: To provide for domestic support

obligations, and for other purposes)

Mr. HATCH. I intend to make it even
more important by calling up amend-
ment No. 1729 and asking for its imme-
diate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative assistant read as fol-
lows:

The Senator from Utah [Mr. HATCH], for
himself and Mr. TORRICELLI, proposes an
amendment numbered 1729.

Mr. HATCH. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”)

Mr. HATCH. Mr. President, I am
pleased to express my commitment
again this year to reforming the bank-
ruptcy laws in order to adequately pro-
tect children and ex-spouses that are
owed domestic support. I am grateful
that S. 625 includes the language I of-
fered last year along with Senators
GRASSLEY and KYL, providing extensive
reforms to the bankruptcy laws in the
area of child support. Also, I intro-
duced additional enhancements to the
bill’s protection of domestic support
obligations at the Judiciary Com-
mittee markup, and I accepted further
changes by Senator TORRICELLI, with
the agreement that we would continue
working on the development of even
further enhancements to the bill in
this important area. I would like to ex-
press my gratitude to Senator
TORRICELLI for working with me on
these important provisions.

I have continued to work with do-
mestic support enforcement groups and
Senator TORRICELLI to improve the
bankruptcy laws, and I offer this
amendment, along with Senator
TORRICELLI, to make a series of addi-
tional enhancements to the bill so that

(Mr.
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we can be certain that this important
legislation enables women and children
to collect the support and alimony pay-
ments they are owed.

Current bankruptcy law simply is
not adequate to protect women and
children. I have been outraged to learn
of the many ways deadbeat parents are
manipulating and abusing the current
bankruptcy system in order to get out
of paying their domestic support obli-
gations. I have in front of me a how-to
book called ‘‘Discharging Marital Obli-
gations In Bankruptcy.” This is why
we need to reform our bankruptcy
laws.

I am proud of the improvements we
are making over current law in terms
of ensuring that parents meet their
child support and other domestic sup-
port obligations in bankruptcy.

This chart indicates:

The Support Provisions Of This Bill Cer-
tainly Justify The Praise Given Them By
The Most Significant National Public Sup-
port Collection Organizations In This Coun-
try.

That is a statement made by Phillip
Strauss, Legal Division of the Family
Support Bureau, the Office of the Dis-
trict Attorney of San Francisco on
March 18, 1999, in testimony before the
House of Representatives.

The bill’s improvements over current
law have the support of the country’s
premiere child support collection orga-
nizations. As you can see, the bill’s
child support provisions are endorsed
by the National Association of Attor-
neys General, the National Child Sup-
port Enforcement Association, and all
of them, and many others, support
what we are trying to do today. I would
also like to point out that literally
dozens of ex-spouses who are owed do-
mestic support obligations have ex-
pressed to me their support for these
improvements to bankruptcy law.

We have all heard complaints by
those who would attempt to politicize
this issue that the bankruptcy bill is
somehow harmful to families. I have
worked tirelessly, provision by provi-
sion, both last year and this year to
make this a bill that dramatically im-
proves the position of children and ex-
spouses who are entitled to domestic
support. No one who actually looks at
what the bill says can, in good con-
science, say that this bill is not a tre-
mendous improvement for families
over current law. There may be those
who do not want to see bankruptcy re-
form, but they cannot, with a straight
face, argue that this bill is anything
other than a huge positive step for our
children. I believe that criticizing this
bill without regard for what is in it,
and using our children as pawns in the
process, is shameful.

I challenge critics of the bill to stop
with the vague allegations and take a
look at what the bill itself actually
does.

First, here is what S. 625 does apart
from the additional improvements I
have offered in the manager’s amend-
ment:
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The bill prevents the use of the auto-
matic stay from being used to avoid
family support obligations: S. 625 stops
deadbeat parents from using bank-
ruptcy to avoid family support obliga-
tions.

For example, the bill prevents the
automatic stay from being used to put
a hold on the interception of tax re-
funds to be used to pay a domestic sup-
port obligation.

The bill enables revocation of driv-
er’s licenses and other privileges from
deadbeats: The bill prevents the auto-
matic stay from being used to prevent
the withholding of driver’s licenses
when debtors default on domestic sup-
port obligations. This is a particularly
important provision, given recent news
reports about the effectiveness of sus-
pending driver’s licenses of people who
aren’t paying their child support. A
Maryland initiative has resulted in $103
million in child support collections
just since 1996. We do not want our
bankruptcy laws to work as an impedi-
ment to effective programs like the
one in Maryland.

Without these changes, a person
could use current bankruptcy law to
stave off a driver’s license suspension
by using the automatic stay, and un-
dermine the effectiveness of these pro-
grams at getting child support to the
kids who need it.

The bill gives child support first pri-
ority status: Domestic support obliga-
tions are moved from seventh in line to
first priority status in bankruptcy,
meaning they will be paid ahead of law-
yers and other special interests.

The bill makes debt discharge in
bankruptcy conditional upon full pay-
ment of past due child support and ali-
mony.

It requires payment of domestic sup-
port obligations for plan confirmation:

And, S. 6256 makes domestic support
obligations automatically non-
dischargeable. This lets ex-spouses
seeking to enforce domestic support
obligations avoid the legal expenses of
litigation that they incur under
present law.

The bill provides single parents with
new tools to help them collect from an
ex-partner in the bankruptcy system.

The bill provides better notice and
more information for easier child sup-
port collection.

The bill provides help in tracking
deadbeats. For example, If there is non-
payment of child support in a post-dis-
charge situation, other creditors with
non-dischargeable debt are required to
provide the last known address of the
debtor on request, a significant help in
locating people who have skipped out
on their child support obligations.

And, the bill allows for claims
against a deadbeat parent’s property.

In addition to these improvements
over current law that have been part of
the bankruptcy reform bill for months,
I have worked with Senator
TORRICELLI, the National Women’s Law
Center, and the National Association of
Attorneys General to further enhance
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the domestic support provisions of the
bill. I thank each of them for their
commitment to further improving the
bill, and I am proud of what we have
accomplished.

Our amendment has many enhance-
ments over current law.

For example, the amendment allows
for the payment of child support with
interest by those with means. The
debtor can pay interest under the plan
if he has sufficient income after paying
all other allowed claims.

The amendment prevents bankruptcy
from holding up child custody, visita-
tion, and domestic violence cases. Es-
sentially, the amendment exempts pro-
ceedings not involving money from
being subject to bankruptcy’s auto-
matic stay provisions. These include
civil cases regarding child custody or
visitation, divorce—unless it involves a
division of property—and domestic vio-
lence.

The amendment facilitates wage
withholding to collect child support
from deadbeat parents. It accomplishes
this by adding a requirement that the
trustee provide to the person owed sup-
port and the State child support collec-
tion agency the debtor’s employer’s
last known name and address. Also, the
amendment simplifies the ability of
the person owed support to get infor-
mation on the debtor’s whereabouts
from other creditors. These measures
will assist greatly in the imposition of
wage withholding orders if they are not
already in effect.

The amendment helps avoid adminis-
trative roadblocks to get kids the sup-
port they need. The amendment pro-
vides an expanded definition of ‘‘do-
mestic support obligation” to cover
those who have not been officially des-
ignated as a legal guardian, but who
nonetheless are entitled to collect
child support on a child’s behalf.

Also, the amendment gives priority
to parents over government. It divided
the new ‘‘first priority’’ status into two
sub-parts, giving parents who are not
receiving benefits the top priority—
whether or not the benefits have been
formalistically ‘‘assigned’ to the gov-
ernment for collection purposes—and
giving next priority to obligations as-
signed to and owed directly to the gov-
ernment in exchange for the payment
of benefits—such as where parents are
liable for the costs of treating a child
in a mental facility.

A key provision makes staying cur-
rent on child support a condition of
discharge. The amendment allows for
conversion or dismissal of chapter 1, 12,
and 13 cases where the debtor is not
current on presently accruing domestic
support obligations. Two checkpoints
are imposed in the case at which the
debtor must be current with payments:
confirmation and prior to obtaining a
discharge. This provides a new way of
preventing debtors from not paying
their domestic support obligations dur-
ing the gap period between filing and
confirmation.

Moreover, the amendment makes
payment of child support arrears a con-
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dition of plan confirmation. It provides
that the Chapter 13 plan must pay all
507(3) arrears claims (those owed to
families not receiving benefits) in full,
unless the creditor—that is, spouse or
child—agrees otherwise.

The amendment puts responsible
debtors over government. It permits
the cram down of arrears claims over
the objection of a 507(a)(4) government
arrears claimant—that is, the govern-
ment collecting in exchange for paying
benefits, in Chapter 12 and 13 cases so
long as the debtor agrees to commit all
disposable income for a five-year pe-
riod.

This level of detail would ordinarily
not be necessary in discussing provi-
sions in a bill on the Senate floor, but
I have done so to put the issue to rest
once and for all. Let me be clear: With
my provisions in the bill, bankruptcy
will no longer be used by deadbeat par-
ents to avoid paying child support and
alimony obligations.

If we take the time to look at the ac-
tual provisions in the bill, it is clear
that the bankruptcy reform bill of 1999
provides enormous improvements over
current law. I have had a long history
of advocating for children and families
in Congress, and I support a bill that
moves the obligation to pay child sup-
port and alimony to a first priority
status under S. 625, as opposed to its
current place at seventh in line, behind
bankruptcy lawyers and other special
interests. I support a bill that requires
debtors who owe child support to keep
paying it when they file for bank-
ruptcy. I support a bill that prevents
debtors from obtaining a discharge
from the court until they bring their
child support and alimony obligations
current. And, I support a bill that pro-
vides that if a debtor pays child sup-
port right before filing for bankruptcy,
the child support payment can’t be
taken away from the kids. Let’s take a
stand for our nation’s kids and pass the
Bankruptcy Reform Act of 1999 out of
the Senate.

Again I thank my colleagues for the
work they have done, especially Sen-
ator TORRICELLI, who has done a re-
markable job working with Senator
GRASSLEY on this bill as a whole, but
in particular working with me on this
amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. TORRICELLI. Mr. President, I
express my gratitude to Senator HATCH
for the drafting of the Hatch-Torricelli
amendment that is before the Senate.
Senator HATCH has reinforced his rep-
utation by a commitment to American
families and American children that is
almost without peer. This is an ex-
tremely important amendment, and it
strengthens the provisions of the bank-
ruptcy reform legislation as they deal
with families.

In drafting bankruptcy reform, Sen-
ator GRASSLEY and I were aware that
many people were concerned that
changes in the bankruptcy laws would



S14074

have the unintended consequences of
making spouses or children more vul-
nerable as people sought protection
from their family obligations.

Any change in the bankruptcy code
obviously and importantly raises ques-
tions about family protection because,
indeed, one-third of bankruptcies in-
volve spousal and child support orders.
In half those cases, women are credi-
tors trying to collect court-ordered
support from their husbands. There-
fore, the sensitivity that Senator
GRASSLEY and I in the general legisla-
tion and Senator HATCH and I now offer
in this amendment is extremely impor-
tant for Members of the Senate to have
confidence in this bankruptcy reform.

It should be remembered by the Sen-
ate that these support orders for sup-
port of children and spouses are life-
lines for thousands of families strug-
gling to maintain self-sufficiency and
remain off public assistance.

Forty-four percent of single-parent
families with children under the age of
18 have incomes below the poverty line.
With child support amounting to an av-
erage of nearly $3,000 a year, it is too
often the only thing keeping families
out of poverty and desperation.

With these facts in mind, Senator
GRASSLEY and I drafted legislation in
the managers’ amendment that has a
very important provision insisting that
child support be elevated to first, rath-
er than seventh, in the list of debts to
repay by a debtor in bankruptcy.

Addressing the Senate this morning,
I wanted to bring attention to this pro-
vision more than any other. Under cur-
rent law, a child or a spouse is seventh
in the list of debts to be repaid. Under
our legislation, it will now be first,
where it belongs.

The amendment Senator HATCH and I
are now offering goes even further.
With the help of women’s groups and
Government enforcement agencies, we
have now been able to make several
important new additions to this legis-
lation.

Hatch-Torricelli, first, prevents civil
cases regarding child custody, visita-
tion, and divorce from being held up by
an automatic stay. The automatic stay
is designed to protect the debtor from
coercion by creditors, not to provide
the debtor a tactic for delay in dealing
with support issues regarding their
own children.

Our amendment will ensure that
child custody and visitation issues are
not held hostage by the filing of a
bankruptcy petition. Bankruptcy peti-
tions are not designed to interfere with
or delay child support or other related
issues in family disputes regarding
children and spouses. We will not per-
mit that to happen. Hatch-Torricelli
reinforces the strength of that provi-
sion.

Second, the Hatch-Torricelli amend-
ment cracks down on those who seek to
avoid payment of child support obliga-
tions by requiring the trustee to give
the person to whom support is owed
and State collection organizations in-
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formation on the debtor’s whereabouts.
By this provision, not only are we en-
suring that bankruptcy reform not
interfere with child support, we are
making bankruptcy reform a strength-
ening provision in finding the where-
abouts of those who are seeking to
avoid family and child support.

It is a reflection of the reality that
many people avoid child support by
changing jurisdictions, by hiding from
law enforcement. We will use the infor-
mation in bankruptcy to find those
who are responsible in avoiding obliga-
tions to their children.

Third, the Hatch-Torricelli amend-
ment requires the debtor to pay all
child support arrears before the conclu-
sion of a bankruptcy plan unless the
spouse agrees otherwise. Not only will
bankruptcy reform not be used to com-
plicate child support, people will meet
that support, they will deal with their
arrears before their bankruptcy peti-
tion is acted upon and completed. This
will ensure the child support is paid,
and paid in full, before the debtor is re-
leased from the bankruptcy system.

Importantly, however, we do have a
safety valve. If the offended spouse be-
lieves this is not in their interest, they
can indeed waive this provision. For
example, if more money may be avail-
able for payment of support obligations
after confirmation of the bankruptcy
plan because other debts are dis-
charged, then there can be a waiver.

I believe, though we already have
good legislation that Senator GRASS-
LEY and I have offered which would fur-
ther protect children and spouses, it is
now enhanced by the provisions offered
by Senator HATCH. I am very proud to
be his cosponsor on this important
amendment. I believe we have a better
bill because of it. I believe American
children and families will be strength-
ened in the bankruptcy proceedings be-
cause of it. I am proud to offer it, Mr.
President.

I yield the floor.

Mr. LEAHY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, I wish to
commend, as I did earlier, Senators
GRASSLEY, TORRICELLI, KOHL, SESSIONS,
DURBIN, FEINGOLD, and HATCH for com-
ing forward very promptly to offer
amendments to improve this bill.

In the 4 hours we have had today, I
see six amendments have been called
up. On first blush, I think I am prob-
ably going to be supportive of some of
these amendments, if not all. I think if
we can continue to improve the bill at
this rate, we may well end up getting
the same kind of a vote—the 97-1
vote—we had last year on this bill.

I would note one thing. I hope Sen-
ators will look at this: We have been
told of all the money the bill is going
to save families in America—$400
each—and that the credit card industry
will save $56 or $10 billion by the re-
forms in this bill.

I have a simple question: If we are
going to be giving the credit card com-
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panies this $5 or $10 billion in savings
from this bill, I am just wondering if
they are going to do anything to
change some of the charges and inter-
est rates they charge consumers—those
in a different era we would consider
usury, at best.

So my simple question is this: What
language in the bill will guarantee that
savings from the bill will be passed on
to consumers? Is there anything that
says the credit card fees or consumer
credit interest rates will be reduced by
the huge savings that some say will
come from the enactment of this bill?

If the consumer credit industry is
going to keep several billions of dollars
in savings from enactment of the bill,
are those savings going to go to credit
card consumers? Even some of the sav-
ings? I think that is a fundamental
question supporters of the bill should
ask themselves as we go forward. We
know that more and more, many bank-
ruptcies come about following the
enormous—enormous—fees and inter-
est rates charged by credit card compa-
nies. They are going to get billions of
dollars in savings here. Will they pass
any of those on?

Mr. President, I understand we have
to file amendments by 5 p.m. today. I
send an amendment to the desk and
ask that it be appropriately filed.

The PRESIDING OFFICER. It is duly
noted. The amendment is submitted.

The Senator from Vermont.

Mr. LEAHY. I am going to make a
unanimous consent request in a mo-
ment. I will wait until the distin-
guished chairman comes back on the
floor to do it.

This amendment is offered to protect
victims of domestic violence in bank-
ruptcy proceedings.

I ask unanimous consent that Sen-
ators MURRAY and FEINSTEIN be added
as cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered. They will be
added.

Mr. LEAHY. Mr. President, I offer
this amendment to protect victims of
domestic violence in a bankruptcy pro-
ceeding. I am pleased that Senators
MURRAY and FEINSTEIN are joining me
as cosponsors.

Unfortunately, domestic violence
pervades all areas of our country. Last
year, the Department of Justice re-
ported more than 960,000 incidents of
violence against a current or former
spouse, boyfriend, or girlfriend occur
each year, and about 85 percent of the
victims are women.

As if those statistics were not dis-
turbing enough, the report went on to
say that only half of the incidents of
intimate violence experienced by
women are reported to the police. That
leaves almost 1 million incidents that
go unreported every year.

The pain and terror caused by these
crimes of violence are all too often also
shared by children, as the Justice De-
partment found that more than half of
female victims of intimate violence
live in households with children under
the age of 12.
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As our government and community
organizations grow more responsive to
the needs of victims of intimate and
domestic abuse, more victims are leav-
ing their abusive homes seeking safety
and assistance. There are a number of
programs, including the Rural Domes-
tic Violence and Child Victimization
Enforcement Grants, which I authored
in the 1994 crime law, that make victim
services more accessible to women and
children escaping domestic violence.

For some victims, however, escaping
domestic violence means starting a
whole new life away from danger. It
sometimes means permanently leaving
one’s home to find safe housing. Safe
housing could be across town or in an-
other state—and it often means having
to purchase or rent a new home.

Escape from domestic violence some-
times necessitates victims to leave
their job, which could leave a woman
and her children without an income.
Recovery from domestic violence
could—and often does—also involve
long-term medical and counseling serv-
ices. These are all necessary expenses
which the victim must face.

The amendment that I am proposing
today would ensure that victims are
not penalized for such expenses in a
bankruptcy proceeding.

My amendment would ensure that
additional expenses and income adjust-
ments associated with the protection
of a victim and the victim’s family
from domestic violence are included in
their monthly expenses under the bill’s
means test.

I believe that we must ensure that we
protect the victims of domestic vio-
lence if they are forced to file for bank-
ruptey. I urge my colleagues to support
our amendment.

AMENDMENT NO. 2528
(Purpose: To ensure additional expenses and
income adjustments associated with pro-
tection of the debtor and the debtor’s fam-
ily from domestic violence are included in
the debtor’s monthly expenses)

Mr. LEAHY. Mr. President, I am ad-
vised by the staff of the distinguished
chairman that he would have no objec-
tion. I now ask unanimous consent to
set aside the pending amendment so I
may offer the Leahy-Murray-Feinstein
amendment on domestic violence and
bankruptcy that I just described.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered. The clerk will report.

The legislative clerk read as follows:

The Senator from Vermont [Mr. LEAHY],
for himself, Mrs. MURRAY, and Mrs. FEIN-
STEIN, proposes an amendment numbered
2528.

Mr. LEAHY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 7, line 22, insert after the period
the following:

“In addition, the debtor’s monthly ex-
penses shall include the debtor’s reasonably
necessary expenses incurred to maintain the

CONGRESSIONAL RECORD — SENATE

safety of the debtor and the family of the
debtor from family violence as identified
under section 309 of the Family Violence
Prevention and Services Act (42 U.S.C. 10408),
or other applicable Federal law. The ex-
penses included in the debtor’s monthly ex-
penses described in the preceding sentence
shall be kept confidential by the court.”
AMENDMENT NO. 2529
(Purpose: To save United States taxpayers
$24,000,000 by eliminating the blanket man-
date relating to the filing of tax returns)

Mr. LEAHY. Mr. President, I ask
unanimous consent to set aside my
own amendment in order to offer an-
other amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The bill clerk read as follows:

The Senator from Vermont [Mr. LEAHY]
proposes an amendment numbered 2529.

Mr. LEAHY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with?

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 115, line 23, strike all through page
117, line 20, and insert the following:

“(iv) copies of all payment advices or other
evidence of payment, if any, received by the
debtor from any employer of the debtor in
the period 60 days before the filing of the pe-
tition;

‘“(v) a statement of the amount of pro-
jected monthly net income, itemized to show
how the amount is calculated; and

‘“(vi) a statement disclosing any reason-
ably anticipated increase in income or ex-
penditures over the 12-month period fol-
lowing the date of filing’’; and

(2) by adding at the end the following:

“(d)(@) At any time, a creditor, in the case
of an individual under chapter 7 or 13, may
file with the court notice that the creditor
requests the petition, schedules, and a state-
ment of affairs filed by the debtor in the case
and the court shall make those documents
available to the creditor who request those
documents.

“(2)(A) At any time, a creditor in a case
under chapter 13 may file with the court no-
tice that the creditor requests the plan filed
by the debtor in the case.

‘(B) The court shall make such plan avail-
able to the creditor who request such plan—

‘(i) at a reasonable cost; and

‘(i) not later than 5 days after such re-
quest.

‘“(e) An individual debtor in a case under
chapter 7 or 13 shall file with the court at
the request of any party in interest—

“(1) at the time filed with the taxing au-
thority, all tax returns required under appli-
cable law, including any schedules or attach-
ments, with respect to the period from the
commencement of the case until such time
as the case is closed;

‘“(2) at the time filed with the taxing au-
thority, all tax returns required under appli-
cable law, including any schedules or attach-
ments, that were not filed with the taxing
authority when the schedules under sub-
section (a)(1) were filed with respect to the
period that is 3 years before the order of re-
lief;

‘(3) any amendments to any of the tax re-
turns, including schedules or attachments,
described in paragraph (1) or (2); and”’.

Mr. LEAHY. Mr. President, I am of-
fering this amendment to make this
bill more workable in the real world
and to save the taxpayers of this coun-
try $24 million over the next five years.
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This bankruptcy bill now requires fil-
ing of millions of copies of personal in-
come tax returns. Section 315(b) of the
bill requires debtors to file with the
court copies of their tax returns for the
three years preceding their bankruptcy
filings as well as tax returns filed while
the bankruptcy was pending.

If this requirement was in effect last
year, the 1.4 million Americans who
filed for bankruptcy would have pro-
duced at least 4.2 million copies of
their tax returns. More than 4 million
copies of tax returns would produce
mountains of paperwork and clog the
files of most, if not all, bankruptcy
courts across the country.

Where are the bankruptcy courts
going to put these millions of copies of
tax returns? And why do the courts
need to keep them? Good questions
that the sponsors of this bill have not
answered.

Most bankruptcy filers have no as-
sets and little income so there is no
reason to review their tax returns.
These debtors have no ability to repay
their debts and their creditors know it.
This blanket requirement to file tax
returns for the last three years for all
debtors, regardless of the debtor’s as-
sets or income, fails to make any com-
mon sense. It is simply silly.

Moreover, this blanket requirement
to file tax returns ignores the reality
that many debtors, just like other citi-
zens, may not have access to their tax
returns for the past three years.

For example, a recently divorced
mother of two children may not have
copies of her past tax returns if the
couple’s tax returns are kept by her
former husband. Or a debtor, just like
other citizens, may not have copies of
past records such as tax returns. In ei-
ther case, the debtor would have to
contact the Internal Revenue Service
to request copies of past tax returns
before being able to seek bankruptcy
relief.

Depending on the quick service of the
IRS is not reassuring to an honest
debtor who may honestly need bank-
ruptcy relief. This mandate to keep
copies of tax returns for the past three
years is unnecessary and unrealistic.

Indeed, this burdensome and unwork-
able mandate is opposed by the Con-
sumer Bankruptcy Legislative Group,
Department of Justice, Administrative
Office of the U.S. Courts, Judicial Con-
ference, and National Bankruptcy Con-
ference. Bankruptcy judges, creditor
and debtor attorneys and other practi-
tioners know this mandate will not
work in the real world.

The Leahy amendment strikes this
section of S. 625 and replaces it with
the option that any party in interest
may request and get a copy of a debt-
or’s tax return after the bankruptcy
filing.

Under the Leahy amendment, a cred-
itor, judge or trustee may force a debt-
or to file copies of tax returns if the
facts of the case warrant it by simply
asking for the returns. In most cases, a
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party in interest will not want to re-
view tax returns if a debtor has no as-
sets or little income. But if a creditor,
judge or trustee does want to copies of
the tax returns then they simply re-
quest it under my amendment and the
debtor must furnish past and current
tax returns.

This is a common sense approach to
verifying debtor income and assets
when a creditor, judge or trustee wants
verification. The current blanket re-
quirement for all debtors to file copies
of their tax returns for the past three
years will waste millions of taxpayer
dollars.

Indeed, the Congressional Budget Of-
fice estimates that it will cost $34 mil-
lion over the next five years to store
and provide access to more than 20 mil-
lion tax returns. Some experts predict
it will take up 20 miles of shelf space to
store all these tax returns.

The Leahy amendment saves $24 mil-
lion over the next five years by strik-
ing this mandatory tax return filing re-
quirement, according to CBO.

There are better ways to verify debt-
or income and assets that are work-
able, efficient and save taxpayer dol-
lars. Under current law, U.S. Trustees
and private trustees may review a
debtor’s tax returns if the facts of the
case warrant it.

In addition, the Leahy amendment
permits any party in interest to re-
quest a debtor to file copies of his or
her past and current tax returns. The
party in interest does not have to a
hearing or even give a reason for want-
ing the tax returns.

But in the real world, a creditor or
trustee will only want to see the tax
returns of a debtor in a few cases—
cases where there are actual questions
about the debtor’s assets or income.
This targeted approach will save mil-
lions of taxpayer dollars and save the
courts from filing millions of pages of
unnecessary paperwork.

I urge my colleagues to vote for the
Leahy amendment to save U.S. tax-
payers $24 million and make this bill
far more workable in the real world.

Mr. President, I understand we now
have eight amendments pending. I note
the latest one is a Leahy amendment. 1
see my distinguished colleague from
Alabama on the floor. If somebody else
wants to bring up another amendment,
I have no objection to mine being set
aside so they could do it. I am just try-
ing to get these on the calendar, as the
Senator knows and as Senator
TORRICELLI and Senator HATCH and
others have earlier today.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I
thank the distinguished ranking mem-
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ber for his comments. I have enjoyed
working with him on moving this bill.

I thought I would mention a couple
of things that are particularly valuable
in the bill that may not be that clearly
understood by most people.

I had the privilege of offering a credit
counseling amendment early on in this
process a year and a half ago. I offered
that after having spent almost an en-
tire day at a nonprofit credit coun-
seling agency in my hometown of Mo-
bile, AL. I was extraordinarily im-
pressed with what they do.

They have individuals who come to
them in financial trouble. They have a
rule: They bring in the entire family.
They sit down in a nice conference
room, and they go over all the debts
that are owed and the income that is
coming in. They sit down and see if
they can’t help that family work their
way out of the debt in which they find
themselves. They have established over
the years respect with financial insti-
tutions, such as credit card companies
and banks. Those institutions will fre-
quently reduce the amount of money
they demand that is owed. They will
reduce the interest rate that may be
paid, if this person will make a good-
faith effort to reorganize their finances
and pay what they can pay on the debt.

This is working all over America. In
fact, there are credit counseling agen-
cies in virtually every town and city in
the Nation. They are serving a valuable
purpose. They sit down with individ-
uals and find out what is wrong with
the family.

It may not be known to everyone, but
it is well known in professional circles
that financial disputes are probably
the most common cause of divorce in
America. We know many people are in
financial trouble because of alco-
holism. Many people are in financial
trouble because of gambling. Gambling
is driving an increase in bankruptcy in
a number of areas in this country.
Some people simply have an inability
to discipline themselves. One member
of the family feels as though the other
one is getting an advantage on them in
spending, so they spend more and vice
versa. They go on a downward spiral of
financial management. We have indi-
viduals who have mental health prob-
lems who are simply not able to be dis-
ciplined about their money.

Credit counseling is a tremendous
thing. They care about the families
with whom they are dealing. They help
work with them to discover a way to
work out their problems. It is a good
thing.

What this bankruptcy bill requires is
that someone, before they file bank-
ruptcy, at least go and talk to a credit
counseling agency, to meet with them
and see if that agency may have the
ability to solve their problem short of
filing bankruptcy.

Most people do, in fact, want to pay
their debts, and they work hard to try
to pay their debts. If they are given
this kind of option, where a company
will reduce their interest or reduce
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their debt, they work out a payment
plan. The family signs onto it, the
mother and father, son and daughter.
They can restore pride and confidence.
They can learn something about how
to manage money. They may well re-
ceive marital counseling, mental
health treatment, Gamblers Anony-
mous references, or other help.

What happens in bankruptcy today is
that somebody is sued for a debt they
haven’t paid. They don’t know what to
do. They have seen on the TV, or in the
newspaper: Call this lawyer if you have
debt problems. So they call the lawyer
and he sits down and says: The thing
for you to do is file bankruptcy. There
will be a $1,000 fee, and you will wipe
out all your debts. They will say some-
thing like: How am I going to pay you?
I don’t have $1,000. He will say some-
thing like: You won’t have to pay any
more payments on your credit card. In
fact, go buy everything you can with
your credit card because we are going
to wipe out all those debts when we
file, unless they are short-term debts
concurrent with the bankruptcy filing.
The lawyer will say: You do that and
pay me, and we will wipe out every-
thing. That is what you ought to do.

The lawyer has a financial incentive
there. He spends no time with the fam-
ily. Oftentimes, they tell me the para-
legals and staff people fill out all the
forms and the paperwork; the lawyer
hardly even meets the client. He goes
down in court and calls out their name
and they come up to him, and he intro-
duces them to the judge. They do the
bankruptcy and they go home. And
nothing has been done about the funda-
mental problem in that family, or the
lack of discipline which is often the
case that causes bankruptcy. Many
bankruptcies—a substantial percentage
—are due to very severe events. But a
substantial portion are also caused by
a gradual descent into debt, and a lack
of discipline, or some sort of emotional
or psychological problem.

I believe if we can give them the
choice to go through credit counseling
and work out ways to deal with their
debts as a family, we will do something
good for this country. How many would
choose this? I don’t know. But most
people who have been sued or are get-
ting credit calls over debts they owe
from all kinds of debtors and creditors
get nervous and don’t know what to do.
They are told file bankruptcy and that
is what they do. They think they have
no choice. I believe we can do better
than that. This bill will lead us in that
direction. I believe it will be a historic
step for this system.

We also have people who are filing re-
peat bankruptcies, people who file
bankruptcy again and again. This bill
will attempt to reduce that. More than
10 percent of the people who file for
bankruptcy have previously filed. In
some Federal court districts in Amer-
ica, 40 percent of the consumer bank-
ruptcies are repeat filers. They learned
the first time it worked, so they do it
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again. They haven’t learned the dis-
cipline and effort that it takes to
maintain an honest credit rating.

So one of the things this act requires
is that before a person is discharged
from bankruptcy, they will have to
have some counseling on how to man-
age their debt, and perhaps they will
not come back again. I think that
would be a good thing.

We are concerned about fraud in
bankruptcy. The forms are basically
self-proving. They are accepted by the
court. Whatever a person says their in-
come is and their ability to repay is, it
is Dbasically accepted and rarely
verified. We find that is a problem. So
they will have to file documents with
their bankruptcy file. It will include a
Federal tax return, monthly income
and expenses, their actual wage stubs,
how much money they are actually
making, so it will allow a judge to de-
cide properly what the right procedure
is under the circumstances. It allows
that a person to whom a debt is owed
gets notice—a small businessman, ga-
rage owner, furniture store, or a doc-
tors office gets a note from the court
that Billy Jones is filing for bank-
ruptcy, and you are notified as a cred-
itor. This says you don’t have to have
a lawyer, but you can, in fact, go on
your own and defend your interests in
the bankruptcy court. You may need a
lawyer, in which case you can hire a
lawyer. But it will clearly make it
known that creditors who have clearly
proven debt can go down to the bank-
ruptcy court and establish that debt
and defend their interest, without hav-
ing to spend more money on an attor-
ney than perhaps the debt is worth. I
think that would be good.

We are dealing with a huge increase
in personal bankruptcies—1.4 million, a
94-percent increase, since 1990. In many
States in this country, in many Fed-
eral bankruptcy districts, many people
are filing under chapter 13. When you
file under chapter 13, what you do is
you go to court and you say: I owe all
this money, judge. I have this much in-
come and I would like to work my way
out of it. These people are suing me. I
am getting phone calls at home. I want
you to have a stay, to stop them all
from suing me. Take my money and
tell me who to pay and I will pay my
money, every bit I can, to pay off these
debts.

That is a preferable way, in my opin-
ion, for a person to deal with financial
difficulties, if they can’t pay their
bills. Some people are so far in debt
that it will be hopeless; straight bank-
ruptcy chapter 7 is for them.

Under the present state of the law,
amazing though it might be, there is
no standard on that. The debtor him-
self can choose whether to go into
chapter 13 or chapter 7. He can choose
whether or not to pay off his debts. In
Alabama, I am proud to say, in the
northern district of Alabama, over 60
percent of the individual filers choose
to file chapter 13 and repay a large por-
tion of their debt. That is something I
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think reflects well on the people of the
northern district of Alabama. The
numbers are high in the other districts
in Alabama—over 50 percent, choose
Chapter 13. But we know in certain
other districts in this country, the
number of people filing chapter 13 is
under 10 percent. Many of these people
have high incomes and could, in fact,
easily pay off all or part of their debt.

So that is why we have said in this
legislation that if your income is above
the median income, which for a family
of two is $40,000, and for a family of
four, over $50,000—if you are making
above the median income, then you
ought to be considered by the judge for
repayment of as much of your debt as
you can under the chapter 13 bank-
ruptcy. So for the first time we will
have a realistic way for a judge to ob-
jectively analyze these debtors, to see
if they can pay back some of their
debts.

That is why Senator HATCH says the
average bankruptcy costs the average
family $400 per year. When people don’t
pay their debts, somebody else has to
pay them. It drives up the cost of busi-
ness, the interest rates at the bank,
and it drives up the charges the fur-
niture store is going to make, or that
the doctor office has to charge, to come
out ahead if people are not paying their
debts. It is that simple.

Paying your debt is a big deal. If we
ever get to the point in this country
where people don’t feel like they have
to pay debts back and they can wipe
them out whenever they want to, we
will have endangered the economic
strength and commercial vitality of
our Nation. Make no mistake about it.
Our legal system and our economic sys-
tem is based on honesty and integrity
and responsibility. People pay their
taxes based on their own calculations.
They add up the numbers and they
write that check to the Federal Gov-
ernment. That is why taxes ought to be
low because when we ask too much of
people they start cheating; they feel
justified in cheating. We have rel-
atively low taxes compared to other
nations, and we have the Ilowest
amount of cheating in the world.

We are making some important
progress with this legislation. It will
help us economically because, as the
Secretary of the Treasury, Mr. Sum-
mers, has said, bankruptcy costs do
add to interest rates. Everybody will
pay higher interest rates if the bank-
ruptcy filings are up. If bankruptcies
are down, interest rates can drop. It
will be passed on to the consumer. It
ultimately always is.

I wish to express my appreciation to
Senator GRASSLEY, who has worked so
hard on this legislation. He has lis-
tened to everybody concerned. He has
spent an extraordinary number of
hours with the members of the Demo-
cratic leadership and members of the
committee on both sides of the aisle.
He has worked with them to achieve a
bill that is responsive to virtually
every complaint that can be thought
up.
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Essentially this same bill passed this
body 97 to 1 last year. It passed the
House with over 300 votes. Why we
couldn’t get it finally passed last time
is beyond my comprehension. It was
nothing more than a bunch of obstruc-
tive tactics. I can’t accept the com-
plaint and refuse to accept the argu-
ment that women and children are
somehow being abused under this act
when every objective analysis would
indicate that we are making a historic
move toward providing the greater pro-
tection that has ever been provided to
alimony and child support payments.
That is absolutely false. Why people
tend to want to attack this bill to
delay its passage and frustrate us in
this effort is beyond me.

I believe we are eliminating abuses in
the system. For example, I point out a
landlord who leases an apartment to a
tenant; that tenant’s lease is for 1 year,
that year is up, and he owes the land-
lord money. The Ilandlord seeks to
move him out because he is going to
rent the apartment to somebody else.
That tenant can file for bankruptcy
and stay, or stop, any lawsuits for evic-
tion. Months can go by. And the land-
lord has to hire an attorney to go to
bankruptcy court to try to get the
“stay’’ lifted—that is what they call
it—on filing the eviction notice so they
can go forward with it. This bill would
say if your lease is up, you can con-
tinue with your case. Eventually the
landlord always wins, but often it
takes months to get a final hearing,
and it will cost him a good deal of
money and attorney’s fees.

There are many abuses such as this
in the system. Those kinds of things
ought to be eliminated.

We have had the experience of the ex-
isting system since 1978. We have not
given it the kind of overhaul it needs.
We have completed that now. I am
proud of this legislation. I know that
Senator HATCH, who chairs the Judici-
ary Committee and has worked ex-
traordinarily hard on it, also shares
that view.

I am also pleased to have the support
and leadership of Senator TORRICELLI
and the ranking member of the sub-
committee. He has worked hard for
this bill. He understands the economics
behind it. He understands that this is
going to help those who are in need and
at the same time is not going to allow
abuses to occur in the system.

We are at a good point. I think we
are going to have a vote next week. I
am confident that once again we will
have an overwhelming vote for this leg-
islation.

MORNING BUSINESS

Mr. SESSIONS. Mr. President, I ask
unanimous consent that there be a pe-
riod for the transaction of morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER (Mr. GOR-
TON). Without objection, it is so or-
dered.
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